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8. c. 29M.L. J. 231 

^Madras High Conrt 
a. c. 17 Bom. L. R, 9G2 

**1915^'*^’ 191^; m P. W.R. 

a. c. 19 C. W. N. 1226 

a. c. 19 C. \V. N. US7 
a. c. 18 0. C. 162 
a. «. 17 Bom. L. R. 989 


965 

807 

709 

12 

803 

35 

616 

6 

453 

494 

855 

159 

13 

38 

885 

708 

285 

746 

354 

294 

426 

875 

890 

337 

549 

236 

468 

305 

237 
562 
561 
717 
507 

819 


( i* ) 


Names of cases reports. 



Mamma v. Mobammad ICatti 
Maoavikraman v. NUambar ThacharakavU ... 
Maoikam Uudaliar v. Kummalflogattaf Muno* 
swami 

Manilal Mangalji t. Empet^r 

Maniniddio t. Jnaoendra Nath 

Marji Jeta v. Honnavar Paiha Hari Pal 

Mata Dio Siogb v. Dwarka Karmi 

Matbara Prasad ▼. Karim Bakah .. 

Mati Lai Poddar v. Jadbistir Daa 

^laaug Po Saing v. Maang San Uin * 

MaoDg Sh\?e Paw ▼. Ma Pan Zi 
Maang Ye Nan 0 y. Aoog Myat Sao 
Maya Devi ▼. Ram Chand 

Mayandi Chettiar v. Tiromalai Aiyangar 
Meghraj v. Joboeon 

Messrs. Agostns Brothers v, M. A. Feroandex 


Meyer, M. t. Mrs. C. Lea ... 

Mg Tba Hia v. Mokblas 
Mi Amin Nissa v. Mi Sara Bi ... 

Mi Cban Mya v. Ngwe Ton ... 

Mi Nyin Me Tba v. Mi Nyo Wan Me ... 

Mi Sa U V. Nga Meik 

Miharban Singh v. Emperor ... 

Minnie Wallaoe v. Artbar Wallace 
Miran Bakbeh v. Mebr Bibi 
Mobes Chandra Qaba v. Rajani Eanta Duit 
Mobiaddin v. Pii'tbioband Lei 
bloideen Saiba v. Gopala Kndwa 
Mokaebadayisi Dassi y. Karnadbar Mandal ... 
Motilal e.'Oanga Bai ... 

Mncbiraau Ramacbandra Row y. Secretary of 
State 

Mnbammad Bakbeb y. Mnbammad ... 

Mohammad Hayat v. Mohammad Ali 
Mohammad IdrU v. Motaaaddi Mian 


^.Madrae High Court 
*Mmlras High Court 

*. c. 29 M. L. J- 094; IS M. L. T. 

MX); (1915) M. W. N. 911 
I. c. 17 Horn. L. H. 1080; 10 Cr. L. 
J.J527 

«. C. 19 C. W. N. 1115 
s. c. Id M. L. T. 457 
*Conrt of the Board of Uevcnue, 
Uoiltd Provinces 
a. c. 13 A. L. J. 1094 
s. c. 22C. L. J. 254; 20 C. W. N. 
310 

*Lower Burma Chief Conrt 
*Lower Burma Chief Coart 
s. c. 8 Bur. L. T, 167 
s. c. 177 P. W. R. 1915: 20 P. H 
1910 

^Madtae High Coart ... 

s. c. 11 N. L. R. 189 
s. c. 2 L. W. 890; 29 M. L. J. 474^ 
18 M, L.T. 377; (1915) M, W. 
N. 765 

* Lower Burma Chief Coart 
*l»wer Borma Chief Conrt 
*Lower Barma Chief Court 
a.c. U. B, R- (1915), 11. 74 

* Lower Borma Chief Coart 
s. c.U. B. R. (1915), II. SI 

8. c. 13 A. L. J. 1046; 16 Cr. L. J. 
S05 

s. c. 17 Bom. L. R. 948 
s. c. 6 P, W. H. 1916 
s. c. 22 C. L. J 235 
s. c. 19 C. W. N. 1159 
^Madras High Court 
s. C. J9C. W. N. 1108 
a. c. 11 N. L. R. 177 

^Madras High Court 
S.C. 90P. R. 1915; 170 P. W. R 
1915 

s. c. 94 p. R. 1915 ;;; 

*CalonttA High Court 


{ 1 ) 


Xame^ of casos reported. 


Where reported. 


MuhacDio&d Ishaq Khan v. Mohammad Islam 
Ullah Khan 

MuhiodJin Kowther v. Rangachanar 
Moin*Qd>(hii V. Mahammad Ahmad ... 

Muhha V. Qabxa 

MuWka Muthiriyan, In ... 

Mrtkka Mathrian, !» 

Mu ok) pal Committee of Sau^or v. X ilk a nth 
Munni Koer v. Madan Gopal ... 

Munslii Lai v. Mangat Kai ... 

Murid V. Kashia 

Murugesa Chetti v. Aromoga Chetli 
Murugesa Mudali v. Sana Gonndao 
Murugesa Mudaly v. Hamasawmi Chatty 

Muthan v. Poniakoti Madaliar 
MutUu Goondan v. Anantha Goondan 


Mnthumada Nadan, re 

Nabendra Kkhore Roy v, Rahioa Caim 

Kageehar Prasad v. Mohan 

Xaiua Pillai Maracayar v. Aromoga Modaly... 
Xallagonda Pedda v. Aaupallee Uodda Reddy 

Xarain v. llehari 

Karain Das v. Harakh Xarain 

Xarain Das v. Ralli Lrotbers **' 

^ * a 

Xarasamma Hegadihi v. Billa Kesu Pajari 
Narasammal v. Secretary of State 

Xapiyan Singh v. Aiyasami Reddi 
Narayanaswami Naido Garu y. PanaaU 
Ammayya Sash a lu 


N.rendr. Nalh v. SUpb.nwr 

Narpal ft»i v. Devi Dns 
Xatba Singh v. Ganda Singh 


S. c. 2 P. R. 1916; 10 P. W. R. 
1916 

^Madras High Court 
«. c. 9 P. W. R. 1916 
*A1kahal>ad High Court 
s. c. 16 Cr. L. J. 737 
$. c. 16 Cr. L. J. 713 
> . c. U X. L. R. 132 
s. c. 13 A. L. J. 1061 
^Allahabad High Court 
^Court of the Board of Revenue. 
United Provinces 

8 . c. 2 L. W. 1203; 18 M. L. T.OOl 

^Madras High Coort 

*. K 16 M. L, T. 493; (1916) M. W. 

^Madras High Coort 
«. c, 29 M. U J. 6-5; IS 3t. L. T. 
476; 2 U W. 1107; (1916) M- W. 
X. US 

8 . c. 16 Cr. L, J. 747 
8 . C. IOC, W. N. 1013 
*CouH of the Board of Revenue, 
Coiled Provinces 
8 , c. 2 L. \V. 1129 
8 , c. 2 L. W. 912; 16 M. L. T. 343; 

(1915) M. W. X.S15 
8 . c. 11 X. L. R. 120 
^Allahabad High Court 
»• ^^0^1 P. R- 1913; 130 P. W. B. 

8 . c. 25 M. L. J. 637 

8 . 5 . 16 31. h. T. 524; 2 L. W. 1124; 

(1916) M. W.N. 122 
8 . c. 29 M. L. J. 728 

I'e}? 2 1031; 

29M. L. J.372 

8 . c. 29 M. L. J. 607; 18 M. L. T. 

8 . c. 19 c. w. N. 129 
8 . C. 85 P. R. 1915 

R- 1915; 175 P. W. R. 

1915 



( *i ) 


Kamo of cnaestvporWd. 


Wlioro reporUil. 


t ? 
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Nathar Huwain 3kf««ra v. I^epoty Collocti>r, 
U^^ilarapftti 

Natlm Rewa v. Emperor 


Xaoniliol Singh V- CbabUi 

Navftnna Vena Ranm Chetty v. Aninaehalam 


*Mailraft High Court 

s. c. J 7 Doui. L. II. 1074; h\ Cr. L. 

•Oonrt of the IhmnI of Hovenuo, 
Pn»viru'e^ 


Clieitiar 

Xawab Singh v. HuVom Singh 

Nga TjQ Daw v. Mo Yi 
Xga Twe v. Mi Xga Bn 
Xihal Singh v. Mai Singh 
Nikunia Rani v. Secretary of State 

Nivbhai Sinha v. Tnlei Rnm 
Xirman Singh v. Bahadar Singh 

Xur Ali V. Bahawal 

Xur Khatnn t. SomarSawayo 


. , Iji M. I*. T. .14^1: 20 M. 1. J. 724; 
i (1015) M. W, N. tiU 
... I ort of (he of «evrnut\ 

VnileU Rn>viui*e'< . . 

... 1 a. 0. U. Cl. U.dOU), II, Oil 
IMi- R. (1015>. 11. Sil 
... 1 9.K. lU) P. W. R. 1015 
... ; s. c, 2*4 C. li. J. -175; 20 C- W. N. 
^ 504 

... ^ *AlUhAlia<1 High Conit . . 

... I *Court of (he Ihmrtl of He\enue, 
I l7ni(eU Provinces 
... I •Punjab Chief Court 
... I 9. c. 0 S. L. p. 01 


0. A. M. K. Chetty Firm y. K. P. Chetty 


firm . . j a. c. S U R. R. 112 

Paiapalli Sobbareddi v. Cbadnboyigari Knmal 
Saib »• 

Fanchainoiii Dasai v. Chandra Komar Ghose I *• c. 22 C. I*. J. 20s 


Paodbarinath PondUk Revankar, In re 

Para Kootbao v. Para Kolia Vando 
Parameewam NambodH, in re ••• 

Paraa Uam Y. Sbeobaran Singb 

ParinbRahador Singh y. Abdoa Salem 

Partapi v. Haxara Singh 

Parvatibai Sbankar v, UhagwaatPacMlbarinatb 
Patbak 

Patiram Ranerjee v. Eaokinarra Co. Ld. ... 
Veetikayilakath 5[ahmmad Haji v. Alam 
Ibran Haji 

Periakaroppan Chettiar v. Manikka Yachaga 
Desika 

Pirbhu V. Waairbi 

Prag Daa Bbargava v. Daolat Ram 


f. c. 17 Horn. Ir R. 022; 10 Cr. h. 
J. 7e3 

s. C.29 M. L. J. 700 
i.i'. 10 M, U T. 222; 10 Cr L. J. 
101 

•Court of the Bonid of Revenue, 
United Provinces , . 

•Cuori of the Board of Revenue, 
United Provineea 
•Punjab Chief Court 

s. c. 17 Rom. L. R. 040; 39 B. 593 
«. c. 19 C. W. K. 623; 42 C. 1050 

•Madras High Court 

s. c. 2 U lY. 1065 
s. c. II N. L. R. 1S6 
a. c. 13 A. L. J. 1007; 16 Cr. I;. J. 
825 


( Hi ) 
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Kftmea of c«6ea r^porteit. 


^V Jierc reiK»iicd. 


’y, 

'y. 


Roballa Baba Reddi v. DodU Bami R«ddi 
Robart Skionar t. Mra. Jarues Skiauer 
Rosa T. SaoraUrr of Slate ... . 

RakmaQi Ammal v. Advecala'Geoeralof Madr^ 
Hap Lai V. Emperor 
Ruatom v. Emperor 

Sadafopaebariar v. Kama Tivamala Charier 
Safer Afi Maodal v. GoUm Uaodal 

Sabaaram v. Sheonath .. 

Sahib Zadi v. AlUh Bakhab A Co. 

SailabaU Debi v. Nrilya Qopal Sen Poddar ... • 
Sakhawai Ali Shah v. Mohammad Abdal | 
Karim Kb ao ... i 

Sam^iva Aiyar ». Muhamad Hosaatn ... | 
SamiSah ?. Parthaaaralhy Chatty ... \ 

Samu Pathao v. Cbidambara Odayan ... 1 

Saokar Rangayya v. Saokar Hamayya ... j 

Saakaraliuga Moopaaar v. Sabraiuania Pillai 
Saakaravala Pillai v. Motboeami Pillai 

Satia Chandra Ghose v. Hameawari Daai 
Sttwan hlal ?. Sahib Diyal 

Saoretary of State v. Bapaji Mabadev 
Saeretary of State t. Cbarakara Narayanao* 
QQDi Piabarodi ... 

Saeretary of State ?, Sebraya Karantha 

^haiyangar V. VenkatachaUm CbettUr ... 
bbam SoDdar v. Abdnl Abad 
Shankar Ramdas t. Emperor 

Shanmagham Aaari v. Siyid Nathadn Sabib 
|hao Mangal Singh y, Cbadn 
Sbaonandan y. Empaior 
Sbar Singh y. Salig 

Shiva Tahal Abir y. Jawahir Lai ... 

Sbanmogam Chatty v. Sabba Beddi 
Sikandar y. Emperor 


*Ma«Iraa High Court 
a. c. yi p. It. iyi5 

4 . c. 21) M. L. J. 2rO 

a. c. (lyio) M. w. y, 10 
8. c. 16 Cr. L. J. SOI 
s. c. 13 A. L. J. 1043; 16 Cr. L. j 
801; 3S A. 29 
*Madra« High Court 

8. c. VJ C. W. X. 1236; 22 C. L, J. 
24D 

8.C. a K- L- R. 124 
a. c. 161 P. \V. H. 1013 
^Calcutta High Court 

a. c. 13 A. L. J. loos 
*Madra^ High Court 
*Madraa High Court 

8. c. 29 M. L. J. 434; 2 L. \V. OlS; 
(1016) M. W. N*. 7 

8.0. 20 M. L. J. 521; IS 3r. L. T. 

381; 16 Cr. L. J. 730 
s. C. 2D M. L. J. 314 
$. c. 18 M. L. T. 40"; 2D M. h. J. 
770; (1915) M. W. N. 956 ... 

9. c. 22 C. L. J. 400 

a. c. 81 P. H. 1015; 178 P. W. H. 
1915 

8, c. 17 Bom. L. R. 641; 39 B. 572* 

*Madraa High Court 

8. c. 18 M. L. T. 504; 2 L. W. 

1175; (1915) M. W. N. 062 ... 

*Madra8 High Court ... 

a. c. 153 P. W. R. 1915 
a.c. 17 Bob. L. R. 800; 16 Cr. L. 

J.?71 

‘Madraa Bigh Court 
a. c. 13 A. L. 2. 1137 
8. c. 16 Cr. L. J. 791 
a. c. 149 P. W. R. 1915; 72 P. R 
1915 

• a a 

•Coart of the Board of Keveoae, 
Doited Proyineea 
•Madras High Court 
a. c. 39 P. W. R. 1015 Cr.; 20 P R 
1915 Cr.; 16 Cr. L. J. 782 
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Nniues of CMtsi voportcd. 


WKvre repui’tod. 


Soros C hand rft PaUt v. Lalit Mohan Dutta ... 

Sarassar Misser v. MoHesli Rani Mesjuin 
Taosesr v. Rive(t 

Tara Devi v. Dhanpat Hai ... 

Takait Qaoaafa Nartin v. Protap L'dai Xalli ... 

Tbirovaanataalai Sarvai v. Varadamiulu 
Kaido 

Thotakura Oovindu y. Pepakayala Mallayya ... 
TirQualaDadbam Sara 77 a v. TiruiuaUQadliam 
Bapima 

Tofal Mohammad v. Shabab Din 

Udai Bhavau Singh v. Manager* Sayastba 
Patbahala 

Upadhaya7ola Yagnanarayana v. Eotlaliuka 
Makayya 

VaaodavapatU Joabi v. Karayanapani Gralii . . 

Veeraraghava v. Krishsaswami ... 

Velaromal v. Lakshmo Ammal 
Velayodham Pi)lai v. Perooial Kaicker 
Velayotbam Pillai v. Sabbaroya Pillai 

Tellayam Chatty v. iColandavelnappa Chatty... 
Yelyuda Kona v. Narayana Kona 
Vankata Simhadri Jagapatirajo v. Sri Lakabmi 
Naroaimha Roopa 

I 

Vankata Sahbiah Chatty v. Snbba KaMa 

I 

I 

Venkatararaa Aiyar v. Bajngopala lyar 
Vankataaobbier y. Motbosami Aiyar ... , 

Vaougopal Modaly, In re 

Vikrama Dao Gara T. Mabaraja of Jaypore ... i 

I 

Village Co'oparative Bank v. Kali Din ... 
Vir Singh V. Kala Singh ... | 

Virebaod Varan Shat y. iaakKoudu Kaaam 
Atar 

Viahindae Wadboram t. Hotomal Ditomat ... 


».C.2dC. U. J. old; 20 C. W. N. 
463 

<. C. 20 C. W N. 142 
e. c. 64 P. R. IIU5: 142 l\ \V. U. 
ISHO 

*, 0. IdO P. \y. MVMb 
I $. c. 10 C. W. N. 1)1*55; :>;{ c. L. J. 
118: 43 0. 136 

I 'Madras High Cuuit . . 

'Madras High Court 

i s. c. 18 M, li. T. 450; (lyio) M. W. 
N. 121 

s. c. 67 P. R. I'dl 5; 148 l\ \V. H. 
1915 

j 'Court of the Board of licvciiu«i 
Unitad Provincae 

' 8. c. (1915) M. \V. N. 914 
. s. c. 18 M. L. T. 517; (1916) 51. 5V. 
X 112 

I 'Madras High Court 
^ 'Madras High Court . , 

, c. 2 L. W. 1210 
I s. c. 2 L. W. 9b9; lb M. L. T. 424; 

\ (1916) M. yy. ^ 873 

: s.c. 29 M. L J. 749 

! ». c. 2 L. \V. 1208; 10 Cr. L. J. 789 

« s. c. 29 M. L. J. 639; 2 L. W. 1046; , 
i 18M. L. T.464 

* e. c 2 L. \V. 977; 18 M. L. T. 533; 

I (1915) M. W. N. 822 

* t. c. 29 51. L. J.780 

a. C. 16 U. L.T. 521; (1916) M. W. 
N. 123 

s. 0 . 16 Cr. L. J. 753 
9 . Q. 18 M. h. T. 387; (1916) M. W. , 
N. 122 

s.c. ISO. C. 157 
j s.c. 3 P. R. 1915 Kev. 

s. c. 17 Bom. L. R. 685; 39 B 729 
s. c. 9S. L. R. 90 ' 


( «Ti ) 


Naot&i* of crises reported. 

Viswanathaswarai Naiker v. Katnulu AmiUMl... 
Viyapuri v. Soimiama iSoi Aiumnia 

Vytliihatlm Aiyar v. V'liillnliueA MaitaUar ... 

Wri't&ppft Timnppa Sotmgar v. SecreUry of , 
State ' 

Wlulton, N. C. V, MfiEuiuftil Maietry ... ' 

William OraUiim v. Hianiudra Nuib Mitter 
Yua Joo deiti v. Maung lla Tin 


Where reported. 
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oa 
•6 Q 

*o M 

c. (iyi5) M- VV. X. ydS; 2 L. W. 

\ 


i 833 

^ . h. J, <515; i2 L. W. 

1080; 18 il. h. T. WO; (1910) 
M. W. N. 927 F. B. 

412 

c. 18 M. U T. .174; '> L. W. 900; 
(1915) M. W. X. 847 

^306 

. 17 Itom. L. a. 079 

; 499 

. • . 2 L. W. 1009; 18 M.L.T. 511; 
(1910) M. W, X. 2; 10 Cf. U. J. 

1 

i 

777 

* * ^ 

377 

. V. IOC. W.N. 1051S 

11 

Lower iSormn Chief Court 

993 


Comparative Table 


Cases Reported in Volume XXXI of Indian Cases, 1915. 

Cawa uaxketl witk an aatcriik (*) bare not yet been re|>grtc<l elacwliore. 
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Naiuca of I’artioa. 


Corresjiundiu^ of olhtr licporli nrij 
Juiiriiiily, 


1 Sbuttmugam Cbotty v. Subba KoJUi 
i bubrmtuoaia tyerr. Vobkataramicr 
ft Bhanya ▼. Kaka 
ft Kunja Lai Uanerji v. Nanamba X>«bi 
7 NiLr Khatub v. Suuar Sawayv 
ft Sia^ravulu PUlai v. Saathana Kruhika MuJuHar 
10 Radba Gobinda r. Nabadwipvbattdra I’al 
1ft Kriybucbaxya v. Ancliakki 

1ft Kuaadbaj Bhaktu v. Bngii Ms>lian Bhakca 

ift Saabaiyanirar v. VenkataebaLam Cbctciar 

1ft Dina Nath Naff r. daaUi Uubaii Dcy 

1ft Uutliai) T. Puniakoti UuiSaliur 

1ft AbdolGaoi r. AtakbalAli 

ftl Kannayya v. Eamanoa 

ftft Uar Bllyaoi v. SUyaoi Lai Sabu 

K Sadafopaebariar v, Raaa Tirunala Ckariar 

ftft Alajao Bibi v. Kabaa AJi 

ft? Soadar Singh v. ifHMmmor Garden 

kft Mohai Chandra Gnba t. Rajani Kanca Dnti 

ftO Har Preaad Daa v. Bakabi fiiodoawari PcQaad Singh 

ftft Jnggobuodha Saba v. Cbaad Moban Saba 

ftft KrtthoMwarei Filial r. htookayi Aamal 

ftft India Oanaral 3. N. A R. Co. r. Lai Uuban Saba 

ft? Kanayaraai r. Tiritbiiag 

9ft Eypooa Baa r. Adniniatratortraoeml of lladraa .. 
41 WilUaoi GrabaiD r. Fhaaindra Nath Uittcr 
46 Naraia Daa v. lUlli Brothara 
40 Ayya Baghanatba v. Thirumalai Eebanbadi 

ftO Firm of Uitbomal Dvarka Daa. la 

ft2 Satbari NansliBba Raju v. Bbupati Raja 

ft4 Samta Parabad ▼. Indaatrial Bank of lodia, Ltd. ... 
ftft Nallagonda Pedda t. Ajopallce Bodda Raddy 

ftft HinJal T. Oopika 

ftO Ueaira. Afuetna firotbara T. Fenandaa 

Oft Municipal Coamittoa of Saagorr. Nilkanth 
79 Taaaay t. Bivatt 

74 Saapilaabari Parknm t. Vaemathankandiyil 

79 Baft.nd'Dui Saeratan of State foi India 
7? Qovindaaamy Baja v. EoppanuBal 


*Madm« lii^h C<>ur(. 

, *Uadrat High CouK. 

«. c. II N. L. R. 100. 

I t. c- 4i C. 9205 30 C. W. N- 110. 

I *-i' « S. L. K. 01. 

*, V. (iVifti M. \V. N. 6W. 

. <• 1. I9C, W. N. lOi?. 

I ».<. 29 SI. L J. 014; IK M. L. T. 21ft. (1915) M, 
1 W. X.73«. ' 

' a. V. 1» C- W. N. U»2ft. 

*MaUni lliffh Court. 

, a. c. 31 C. L. 1. 219. 

*Matlias Hiffb C<*uri. 

a. c. 33 C. L. J. ta. 41 C. 743; 20 C. W. N. l«. 

*Madna High Court. 

s. c. 32 C. L. J. 23?: 43 C. 99. 

*Ma«lraa High Court, 
a. c. 33 C. L. J. 392. 
a. c. 199 P. W. H. 1919. 
a c. 32 C. L. m. 

l. (. 19C. tv. N. ftdO. 
a V. 32 C. L. J, 337. 

*}Ea<lni9 lligli Court, 
a. c. 33C. L. J. 341. 
a c. 9 S. L. K. 86. 

a. e. 8 L. IV. 
a c. 19 C. W. N. lOftft. 
a e. $1 P. B. 1915: 136 P W. R, 1919, 
a. V. 1$ U- L T. 390; 2 L. W, 993; (1919) M. W. 
K- 916. 

a. c. 9 K. L. B. 85. 

a. c. 18 M. L. T. 371; 3 L. W. 964; 20 M. L. J. 

721: (191ft) M. W. X. 819 
a C. 69 F. R. 1919; 189 P. W. R. (OU 
a C. 2 L. W. 9J3: 1ft SI. L. T. 343; (1915) >1. >V. 
N. 818. 

a. c. II K.L. R. IftO. 

a C. S L. SV. 890; 29 M. L. J. 474; 18 SI L T 
877: (1918) SI. W. N. 7«. 

ac. n N. L. R 18ft. 

a. C. 64 p. B, 1918; 142 P. SV. R. I915 

a, c. 2 L. W. 999; 18 M. L. T. 883; 29 M. h. J. 

784; (1915) M. W. N. ftl7. . 

a c. 6S P. R. 1918; 144 P. W. R. |916. 

*Mad7ua Uigb Court. 
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•dTerio»oa»olhet«o.OTn»r. * “ otdjnBjily 


nsee— ReatHction 
AffldRVlt« preriout, adaiuibility of 637 
Assent. See Paixcif AL Ava Acbxt. 

A^a Tenancy Act (Jl of ^SC)I)p |^4 

S« IO— Sir, tr^nifer 6jf f (/I 
our net a coaAerrr. efetl 

Sir does not ccteo to he tir when it ia iraBtferrad 
by a gift, whet bar the traBtfcr be in favoorofa 
peraoB who iaa eo.aharTr or io favour of ona who ia 
notaeo ahtrer. U. P. B. R. ELAni Box v. 

XlaSOBR S 06 


s. 


•* I l—OeeupoHCv ri^hle, aequit*- 

4 ^— e^ntinu^ue ijceupation- I am 

I pop fallow. 

A taoh laail carried eropa of tinfhirt or paddy ia 
yeara of heavy raiafall. So rent wta paid In the 
yrara wbcB there wae no eQUimtlon and rent varied 
tartly from year Io year. Tho tenant claimed con* 
liBttona pooaeaaion «b the grouo<l that he grased 
rattle when eattlvation waa impoeaiblot 
JielS, that thia waa not tho caao in which cnltlvat* 
ed laod waa left fallow for a year or two without the 
period Bccecaafy for the Bc<iuiaitioa of a riaht of 
•ccapaocy hoiBg intermpted and that under «« 
CRBatancea ocenpaney rigbta did sot accnie •• 
t^ro WM no coBliniMBa occupation for twelro 
u» p. e. R. Nacnikal Sinod n Cuabbi 456 

“ 83, II, 34_7Vnflni AMdinf 

wirhoal eemaent tf ia*i(»erti— PrtiuNipf*on-G<r** 
^•CB nyUA. «ct«n>i(ion «/. 

. occupying land aball aot bo deemed to 

^land within the meaoioff of aaetioo 11 of the 
ToMMy Act until be befino lopoy rent Ibetcfor 
RBd in th« fthaenco of very alrong evidooea tM 
pceauojptioti ii that a tODant ia hiding without the 

«^»“ot of the landlord until he begittl to pay TOnt. 
V. p. B» R, GUANaSlAM SiXOB V. MoBAK SI80B 

486 


, , 8S. I3» se- Sietlmentof tether 

MM >t*rr< re mtMOr Joint fnmill^ Cent**"’ 
5;jP^w.>«-Oeeupancy rifht 
wnen a foiher ejected under aeetion 66 of 'he 


M ..a^ ejvvieu uDoer eectiua vo 

Act and immediately after the land waa 
K^ber^* *** eiRteen who waa joiat 


***• ^-iottioff waa in fact a re-tdiBiw®* 
iiti hoMoif within tba meaniaff 

***• Tenancy let, U. P. B. P. 
tlBAWlK SiKCa V. MaNAOII, SATASrBA PATBSa*^. 
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-7777-— 7^ 1 3 (a), (b) and (c), 14 

iK^ <tf pMTMion— IimiMfiOM. 

Inord^r to ftpplv tb6 provi»U>iii of Motion Id 
{ 0 ) of the Teoaocj Act to o ifiuht wrMigfailr 
dUpooviftod, i( ia not nocraMn* t)ia( chc pK««o«,«uHi 
aboald bnr« Wto ir'cnnieil within tix months U. P. 
8 « R» 1>W4IIKA (•. Nazik Hi «ai> K»iak 863 

■ 88. 13(a) and (b)« 14 (n 

(a)i I 68~lrrM»jf/Nl rfiapMM'MiOA — I'f 

fttmtmon^himHnU»n Acl (l.t ff 19C8>. «. S8. 

A moro ftltottaiiou in n 
byntonnnt iW b«' n nun>iwni|MrM'> unnut, .hw* 

nut mpoi> tUnt be iovo» ni^ bU rlniiu !•> 

rifbtl. 

Qiaanv,— U'bctluT f«>r llu> npiduaiuit >4 t>evio*ii 
lb (e) of tbc ToBftucy Act» It i» not nece*»ari’ that 
tlie Unniit ihonld linve rr<](«inpU |M««»ei>»on whMn 

• year from tbe ktob^uI dUpoMoaaion* U. P. B. R. 

mu Bb&am e. Kazir Hosaiv 815 

• 8 « 14 — vnltf, ef. 

For tbe pnrpoeet of aeclioo 14 of tUc Tenancy Act. 
tbe lettiBg v^ue to be coBaiJcred i» tbe fetlinir 
trIqo tt tbe time of tbe exohen^, eed net at the 
time of tbe soit for eject m ent, U • P« B • R» N a >;• 
iRAB PlAftAD V. UoKAh 482 

— 8. 14(1) (a> 815,663 

B* 22 — fJHiveAAiVn— JTj'prepnete^jf 
Kf oeqwVed by e»ro ptttQm* »H fait thalk 

e/ om tetfbeuf of Sttrt rfuthtr fo y<’f 

ea^we befdtny— d4Pi‘>iv>r»Aip, 

^eretwo penene ac<|uire joiqtly ch. proprietary 
ngnUandecie of (bem dice wiiliiwt 1en«ii»|* heirs 
•Btiiled to inherit nedtr tfac Teaeocy Act, the other 
fete the entiia boUlinr. U» P» B« ft. Uari M«r 

PuiAD V. IEata PkABin 864 

S» 3 I , 

cf oceapoflcir boidiny 6e/err Aef— Seit for nrrtor$ of 
renl-^Jfortyeyer, (f neeeMory FroredH'V 

Code (Act r 0/ 1908;, 0. /, r. 9. 

SeotiOB 81 of the Tenancy Act will not apply to a 
mortgage of a b^diog entered into before tbe 
TeBanoy Aot came Into force. 

A mortgagee of en occopancy bolding U aot a 
Beceaaary party to a •nit for amare of rent, as the 
eeoQpancy tenant it tbe only pereco reepoosible for 
tbe rent of tbe holdiog. U. P. 8. ft. Balwaxy 
S iNOU V. FilZCbLAB 456 

8.34 486 

8» 36 — Sir — yx.proirfemy righto 
~Adtrrss possris<»ea~Sir, chAracttr of, if cKonfti. 
Bt.preprieCary rigbte can be claimed by any 
pareoB who may be Ib poteeMioB of tbe nr, oren 
if that pareon be a trespauer, epeeially wbeo 
the advene poAeeccfoB bat ripeoed into owBenhip. 
8ir rettdna ite character aa loch i& tbe bands of an 
advane omer. V. P. 8. A. BsiewATi Sabax 
Si ROB V, BiBi SivoB 893 

8* 43-*-£abofi«<'m#xf cf rtni, s»£f 
J«^~-Ss*mplar aroa—^rtvaitmg refn-^Pncrdorr. 
Where fai a eojt for enhaBcement then wea 
nothing oa the record to give mformetioB ae to 
bow tbe rates epplied were obtained or what was 
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Ills' CL. m pier ars's eivi'pii**! or how rhc rAtrs wcip 

WiWkcd «»UI; 

^ ll'l-l. ilm< »l«‘rc wui m UMiwr iiicil l>v (ho 
Court U'Uw, iiie»niuoh as (lio ts*iiuiifs wi rr ..nriilf.il 
lo ilcmatMi iImi (Ii<. oiM|uiry »li<»iili| 
sliun ilisi (111. nil*.) iipplii.ii wi'iv ertimlly (hi* rikii.'s 
im.vnient. U. P. 8. ft. Mahi .. Ski TiUktRJi 

Makabaa 869 

SB. 43, 49 • l-ij try 

m (... .f ia'Mh. 

r.f I fir mr - f v> 

tv III. r*. r«.|ii lia« Iah'M iivr.l in i.'riM.iiiiis l»y ui. 
iifrr<.<.hM.ui. iIh> n'lMinls i.l iti*. I:ni.||i..l«li r [. ni'i 'i 
»*MI 1‘t.r <<i»ti.MHViiM>i,i ..f i«>Mr iM.ih r «.'.im.i. hi I i.i 
n Mill uimIoi ..vti.M. -Itl U P. B. R. Kinis '•iV' >« 

t. IImij l/ii. 459 

S.49 459 

S. 58 684 

A suit for rjivtiiieiii uudi.f m'CMi.ii 0*1 of ffn. 
Tenancy Act cniinot li«. in r<'«)H.|.( of i, im < 

gros’C itoes uol <.omic uiuU.r tli«‘ .ti.||iulitui of tlu' 
hohling. iio( Inoml' Isud loi or liohl for ai;ri(.|ilturn( 
purpnees, U. P. B. ft. N*An.iii SiNi.K • Hikim 

Sixi.H 498 

-- %%, 58. 79—FjrtUHr't'~~(Uuiv 

by htH4Uv4il^fSiifi'C‘k"lJ, I', oi, 

notmi^ of“-lt‘‘mr‘l9 of y%of-ko^>Uu\ 

A Inndlonl liHtk fori'itiU. |Mnsi*«>>ioii <<f n L'lWi. in 
Ills rrmiAiiu/i. No contract (o |wiy rent wus I'liiernl 
into nor was rherv anything to show that the luiiillonl 
WHS ailmiltcnt as a •ub.loi.aiil. The gnoo.lioliliT sii.'il 
(u cjixH the land loni s* his Mih.tohniil. Tlio I'onrtH 
Ixdow gave a deerre for ejectment. The lhii<llonl 
applied io revision: 

IM.f. tbel if tlio grove. Imiilvr has to k' I rented 
AS a tenant, Ids r'oiedy was to sne fm ]>.»"«i‘ssioii 
naOer section 79 of the Tenancy Act within siv 
months; iMt If he was not a trnnni, A suit under 
^fietion did Bol lie. U, P. B. ft. Kt’XJi blir. i , 
Skbo Valak Bak 453 

8. 79 453 

79 — Jirt in V u i*^ menf ^ 3n nr nd. 

ff tf pef4eo*ion-^Vv»troct of rrh'^ywiViiuenh if rn. 
/srrreWr— Wspaasrwrmi— Arweif y. 

A relinqoishment of the holding, nlictlii'r oml or 
written, unless coupled with the aiirrentler of p'isses. 
Sion is no valid relinquisUnient onilrr the law. 

A contract of relinquishment .'annot lie spectdcAlly 
enforced. 

Where, therefore, a t enact agroed in writing 
to roLiin|oiab but did not sarrender posscsiion and tie 
ttniftAar let the land to other tenants who took up 
caltivatioa: 

ifrt'f, that the actioaoftlie rrMriitie« ■mounted (o nu 

inegaldispcesession of the original tenant for which 
BS aetiOB under eectioft 79 would lie. U. P. 8, R, 
Shiva Tabal ARia i>. Jawahib Lal 794 

■ „ S. 158— 'MuaG kbaintr', uircn. 

of—lUtomptioR—ftcicitKC. essrsjrwimr of. 

An entiy with respect to a grant iu the Agra 
Piovi&ce to the effect that tbe land is "ifuc/ khc<rah ,‘’ 


OKNEKAI/ INDEX 
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Agra Tenancy Act— eondd. 

nicbn* tliAt tlio RrQDi >« ftn ftbsolQl« tor 

i’lir>ritul»lc jiurposo« noil i» i»ot rvsut»*blr. ftiul 
ri) trios Ui till* cTkAlitiry in «i>b»o(iKOD( rilUfv ad* 
luiidstmllon |>ep'r^. oannot tbo eirvumstauoM 

uodor nUicIi iKe srnnt was mkOi*. 

WWta snob liud lit9Wcii boM t«>r SO 
iipwaixls liytu'O auccos^nrr to tbo oripul gnocco. 
k dionidbe tn rovcAM milr. U» P< B. R. 

Janki Pkasaii i>, LuKksr^fR Sham 696 

S. 166 663 

» R, I 7^^ fi»f .triett, 

•rJeftioH «/. b|f .■l>'SMr4N( 

.lj>pn)^ if Cw<t«‘ (.l<f 

rvioos^a rtr;/. - . 7 . 

AlihiiM^U undAr Ordei XI.Vll, rnlv 7. '4 iho Civil 
IV'i'Viluii' C<hU*, an Mrdcr rv|('Ctii«K an nit^iiioatitxi f<ir 
u*%iv^\ ia nut apiwolablc, oMvh an niiirr, if In* 

nn Assialuni C<illoctni’ ••( tlio Sri*oiMl Clat". is 
ablo to tlu' Collmor under soolmu iK >4 tW 
TpuaiK/ Art. U. P. B* R. I'Aai' Kah •. Soio. 
HAKAN KiNtai 912 

— ‘ 8» I 77 — *4 p.fiur*t»>{f 

Kf H r. - — 

Ill a suit fid* ojooinirni. ibr tlofoiHlnm |dr4do«1 

that ho was iho pr<i)>riotor 'if llio Kakis in jlispnio or 
in tl\r nltornativo that Ih* had at U«it ac<|«irrd rvm. 
IMncy rifflils. Thr Court of Aral inslaiH'o hrbi avaliKt 
I lie |iMpiiciHry ii;<lil hut hvhitliut tin* UrfriMlaiit had 

Rot oenivaaey rifrbti. Tho vluiMiStripMksL Thetlts 
kuidaiit raisrUan ohjeciion tbt( an Ap^ioal kj to ibe 
Cora miss ionor, wbo licid tliat ao (|«OMion of proprie* 
lary tiOa wts in isiao iu appeal as iIk 
appmrrdiohavoap()uloscod inthoAssIttant CelloolarV 
Hndinv. Uiat the proprietary lUk coohl imt bo 
nr^cd and that the appeal liail tiled ••dely 

MM the ^Hiiat <»Poeeupancy tenure: 

tliat aa the ilcfcudut.i enabl not aiMcal 
hr cniihl not bo said In hate acfiuiesced k iW 
TindinR of the Assisiant Culleetor, and, thoretoro. 
a <|iifstion of propeietarr title was ia issue aa*! 
die appeal lay to the Distrirt dadsT. U. R« B. R. 
Pa a r AS B*nAut'R SiSf.M k Aai>v% sai am 8 S 7 
*«. I77{€)» ISa^^fer-rM, 

■uU /ur— Dr/ruJui./ p!<u>ftn.j frv^ttvftkip •« rA.>i# 
jiersas, if </A-s»ie;. »/ p.-»prtHft,g lilfe^«4i.W_ 
JuhWi'efiou. ^ 

In ejectment suits a itaeslion of proprieurr 
title arise* Bot only in cases in which the d*fe».l. 
ant pleads propnetorship in himself, bat also ia 
cases in which lie alleges that a third person, and 
not tho plaiutifl, ii the proprietor of the land im 
clispBi© and, therefore, an appeal from a tlecision of 
a Collector in siKh a ease lies to the Dill ri«tJ,tdeo 
U* P. B R. AfiTA Baban Singa r. Thasib 883 


S. 193(e) 
•8. 198 


859 
853 

Allen enemy— liVrnsr it imdt^Snilt, rMt It 
6 rinp. ^ 

An alieii e^y who baa been liceased totiado 
in British Ipdii, has access to the Coarts and ^ 
briBR • oils, L . 8, M . M rtsb r. U Bs. C. Lxi Mft 
Allenfttlon. $Vr Custom; HixtiC Law. UoareAfle 
Amendment of decree-Ap^iiSr?*" 

exercise af power of amcBdiaeat br BTR 


Amendment Of plaint* Se« civil Pm- 

utin'ur Coat, IWR. o. r. I7. 

— IH-rrelion of Court to 
prmiif— New cau'*' of action ariAiuR dBriDjr 
pendency of mlt— A>ueu‘iiue»ii. if iK'uniitted 7 
— ■■■ » I .ttervico ‘'f nttice after 

ameadnieBt 35 

Appeal (Civil)* Bee A<.ra TmxasvyAct,*. 177{ 
r, P. I.AMii Kkvkxub Act, s. 111. 

■ Apt>eltoBt*s failore lumake uecesaary deposit 
for p)iuilnM-^Ai>peal. whether Uahle to bo die* 
mi»»c«l-Ciri| Pmcedum CVule (Act V of 1906), 0. 
XM. vr. 11, 10 74 

* " —ApiielUte Coprt.iaierfeTcnce In— rHicrotloa 

'►f lower Court 579 

— iCivil Pr«we.tufe CoiTe (Acl V of 1908), 0, 
XLl, r. A3..A|»|«dlnh' Court, whether ran reverse 
<U‘«*ree against tKui>nppeAlinR ilcfcndant ^68 

Aiijdiearton in set A«ide abaremeiu of appenl 

• k«ili«ieii I cBUfte— Limitation Act (IX of JHOS) 
SrU 1. Art. 17 1 897 

“ "A rbti ml u ui— A waril - Deere* i ii a eoortlaaro 

«iihawar<l 700 

“■^^^^“Arlutrall"H— • Awanl. <le«*ree boscti oii^ 
Apjieal not Hraliilaiisalde—ite vision, when allowed 
-Civil Pp.i'diire Code (Act V »( lOOH' s 

nr. 45B 

“ — Dei ree e< poWr.onler n*fii«iho (q set aside, 

wliwlHf >ipp>.sinl4<'— Onler •ettinie Bside decree 
c* parte, sppial ■iraiusl, maintui liability of— Error 
Minfin selling aside such dev^e, effect of 914 

• • Decree iigei«st one set of defendants on 
rt*ftie»i. affaiun aiuuheu I., consent -Appeal 
BieainM whoV ilerree W l•.u^leMintf dcfeMilAiit • 

Kxccutfui. limitation for— Li itiit at Ml Act (IX of 
1909). Sch. I. Art. lat, il. (2) 428 

■ Difference of vjiiioon on some points— 
Pi^KT 955 

DiAcertic* — Afpe//€fr Court, pov0>‘ •/, fa 
t»lrrfet« *t,lk Utrtf Cour#'* rfiscrrtiou, 

^e Court of Appeal shuald b» slow to iaterfsro 
With the eicreisa of a discretion br d lower Court 

. . iJi*” '• Hamooai Mi'SArt, 2h C, 

L.J.m .^15 

— — Dieereiiim of Court as to costs, extent of— 
Power of Appellalr Court toiuiurfew-OrtlePas to 
^a w^raietl lo ilecrcc. whether oppealabls- 

Rnle-of I'eaciice, n. 
Z40, SlM, 2o4 312 

^•*y ^ Appellate Cnort to implead all 
nj^ry P^iea— Necessary party omitted— 
ifeeret for sale, whei her operat ive, 8 1 4 

— ^^Rwutiouof deeioeaffAinst legal represen- 
lalive-Pp^rtyatlBchrtl-Prt^rty. if assets uf 
deceased, deensoo aa to 321 

—— after falluiT id appIJcaiioa for laview- Time 
*p«t «Dre^w ,r D»e jf.fe prosocutioo of oivCl 
migwwQ-EwlasiOB of liiuo-Discreiion, SACKise 
of— Laches. 705 

s Iwt ter* Patent -order to fnroiih seenri- 
^7 238 

-j^^jj^^^defcoeeinconsislcBt with the 

of— Remand to lower 


V District /ndge alloiHog Siada 
by Colleeic». if malttUioabk ^ ^77 
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Appeal (CUvii}-(oiicM. 

• -Ordei^UeBiliv fw payment of munoy 

due under mortBn^'decrrc, if oppeoiable-^Citen- 
eion of time— Time limit ohder «le<M*ee~Prelinii> 
nnry decree by Appelfuo Court— Dctermi uni i«m of 
other qocetiobe-^uU, remiuine of— ''C^n*’ in 
O. XXXIV, r. 8 prorieo, inenninir <>f 2^0 

■ ■ ■ Order |iaeeed on ime dole, if tivnted «e one 

tgniuet derTve of another date 4 

— ^ aicainjt nrdera made in winding up prtk'mHi. 

ioga— Lite i tat ion— kiiieoeion of t ime 7 2 & 

— Pft«y exonented by ilivt Coon, if van be 
made itartv in appeal — Hoinomudn in i>f ob}i*t'ii<»n< 

97^ 

— Preiidency Townt Ioe<dveur> Act 
I9C0), B. 6— Pruteetion order &07 

Printed copy of jodirmeiit not filed niili 
memeraiidum of appeal— Appeal, whether time, 
bamd 924 

~ ^ Friry Conacil appeal— Valoc of ruhjeet* 
matter in CnuR of Ant iutanee loaa than ft*. I0,<NK) 
~Valuo of tnb^t.malter in dlajmie on appeal to 
Hie Uajetty in CoQAeil mop» than R*. 10,000— 
Certificate, if can be (rant««l -Involre, 'diroetly or 
indirectly, aome claim or qoen (on (a nr r««peeilnr 
pro|>ertj of tike amount or value*. meanioK of. 

— P*' 4 cp Council appeoi— /.eoiv to opprMf— Ca«e 
Mow appeaiaife twlue— IVri /or frfli/pinf cnee Jft 
/or appeal— Cicii Procedure Code (del To/ 1908^ 
M. 100 <1. (c). n<h 0. XLT, ir. 0, 8. 8. 

Whero a caao ia admittedly below the appcalalde 
valae a certificate ileclarinff it a fit one for ajipeol 
to Hie Mnjeely ia Council ouf^ii noc to he gmnteil 
iiideea tliere ie mhiio aiihunotial qiiotiinn of taw of 
leneral intemt inral>‘ed. HI. Avta Ktc.Mi xattii v. 

THtarvALoi Rviuuaio, IM M. L. T. MQ; 2 L. tV. **0;; 
(lOlfi) M. W N. Die 40 

■ Probate— Di*i»U»ti Bench, diffi'renci* of 
opinion in— Letter# Patent, cl. ifi, apiwnl uml r. 

if reniotalDahlo 319 

— right of -Rnbotautire |aw— Act. retroepcctlve. 

effect of— i2e.i/Hdieafa 2 14 

Separate, by two Bet « of defendantf- App'a) 
by one tot. iliamieBal of— Ap|wal. hearinv of. hy 
otbar let— DieerotioB of Court to diBmi«« tuit a« 
agaisBt nil defoitdanti 686 

— ^—8n It originally raluetl at above Rb. 

Deereo for leu than Rb. 6,000— Juriediction 496 
— Two Bolta with rega^ touine BUhject* matter 
tried together— Judgment in one follmrinr that 
in the other 'Appeal against one, whether barred 
becauae no appeal ayain*t the other' 2 1 6 

■ > fCrlfnlnftl) Criminal Procedure Code 

(Act Vof 1898), u. 880. 408. 668— Proceedinm 
Bubinitted to First Olau HaaiMnite— Sentence hr 
that UagiBtrato— Appeal, where bes 336 

« » Crimiual Procedure Code (Act V of )h9H), 

Bfl. 423, 42 ^ 367, 637 (a i— Appeal, diBnisrel of, 
after aotiee— Judgroeut. omleakni to write, rffert 

of icoa 

Appeal* second -Cortou. validity of, qoeMion 
of, propriety Certificate, oeeesAicy id— Panjab 
Coart# Act iXVlIl of 1664), b. 40 (3>— Punjab 
Gonrt# (AmeadaiBBt) Act (I of 19121, a 2 366 

— Finding of foci 800 

■ » —No appM from firvt Covt*B 
dBcision maiateinablo- Beeoad appeal, if maintain* 
able 812 


Appeal, second — conchl. 


•— ^ Soil of a Sui: 
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nailin'— Hi uht ,rf (iuhrrv 

Arbitration, itv CoNraAcr. 

“ A «« rrf — fJ«m’ i a crc.i l„ „ Hf, 

a K nni— Afpre/ — Hr i m -h. trkrn >>, .m m f„ , „.,i. 
Auonf, nmlt.if. o/ - ,/ 
•tilti»e— ( itif /'recnturr rv^' I'n/fKis) > 

6 rh. U. jure. Ifi. • • • . 

AuapplH-Hluin W reruMin of a decree |.o«r>] 

an awani een Ik* cutcriaincd oii the i f 

watcrml IrrrguUmy ci.iiii/ijitcd bv the {V,uii mJimi 
noHpiwal Hhder ihc Civil Pnns^dure Coilo J, u,mn 
tmiiabh* a»ni^t ilml docn*e. h,,i ^uvi, jurin.licli. n 
will ii'ihI eery s|variii|.'lv. 

farter .f.rni-..-.lVhoiv ri„.re U ,io Ic^nl 
Hicnt of arlHimn.ix. rh,. n^Mnl j« n r ,i;:iiy nii<l 
anap|u«al ngaiii»1 the den r i. imiuitnimiblc 
Tlien* ix nnrlijiig ol.j,.,«iiMiml.|o ht ,|,p ci Min'd 
helping the arbitrators wiih advise imd orders uhen 
they come to it in a dilH. ultr. p. K'amiu I vi , 

KsUAIN SUlill 700 

— — -Airit.d, deem- Wd ex— 

redurvCi-lr ArH1WI908),x. U5. ^ 

TiMwe U no spiieul againxl a derree baaed 

anaaaH but if it caiilve ahonn Ihnl the lower Court 
act<N| withiKJl jiiriedhtimi or failed to ess'rcjie n 
juriadieciou or acted viih material imjrulurily i„ 
draliiig with the ananl, it would be oj>on to the 
lligli Court on a pr. .per ease Udiig made out to 
revise meh an onUr. 8A Aramanai lUJat.ot ArA e 

AatMANsc Kas4.vs«vi 458 


fVfrvo/o.x ijf fnnc/{ont^J»Jir{(tl 


* * ' y .."Mir. «?/ mu. 

rv-d«r 4 ..Jf.ifr W -.licard-fVof,x„ t,,fh 

wa/trM mot r^rrrot by xub 

ainirif wremWa— Ifyai I*,./, e/rct on. 

Ab arbicratw ha# tiu aQllioriiv to delajote Jdi 
fnnclIoB*, ewpt possibly the |•e^fornlanc© of what 
are called 'minittcrial aet.', nnd it hi* ,\ c^g he ii 
(raihy «.f jiidieial mi»i*ontlucl and )mb tnard >■ 
iuralid 

It it iwriDiBMblc to an arbitrator to take aubinnee 
in lecbnuwl matters, m loferas such BBristanco is 
necesrary fort be discharge of his duiiei. The deci. 
sum. however, reii»t ultimately bo hi. own iudiraicut 
in the mailer, alilimigU in ihr process of formal ieu of 
that eoBcIusuw lie may take the asxistnncpof nxpeK, 
A Court ac<# with material irregularilv io the 
exerci» <rf iis jurlwliclion. if it overrule# the 
objeclioo of judicial misemiiluct oa the part of the 
arbitrator, without inquiry and without reception of 
•vHlence material fw (b« detcrteintlion of the issuo 
A#«bmM#ioD furaisbes the source and pressribes 
the limits of the arbitrator'# authority and 
the award both tu sobstaoce and in form must conform 
CO the submission, and if ihe a ward extends to msiiera 
not within ibe scope of thr submWon. n js Toid as 
regards tbe portion lu exeexs of the sobniission 
Wbembe different ^lisof an award urv raver 
aUo and not de^>elldedl oo c«eb otlier, tb© ilimi 
port Km may bo caTKcNod and effect given to ih« 
”0“?. / w “OHAX S«,H, 

33 

_ — »_ Order reference aothorising ar- 

bjtratw to eitend time made by coasoDt 
of partiei-ArhiCralor ctendiag time after tho 
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INDIAK CA8ES. 


imh 


Ar bit rat I on— cnocid. 

lH‘n«xi <iriifMi«lly fisptl by C<*«rt Iiad ^x\>ire<I— 
ArlnTmiur after such Urn®. If fttucM 6fifio -A«ar»1 
j-ubmittcil wHbin surli cxttmitil mnU U* 

6»i<Io— IrbUraUirx intvrent in MiVjec<-Bittle‘r 
in wuh. wlipn l»i»ljonticniii and unknown to 
Mould mvaliilate award 597 

I'f title rvrerrcxl lo arlnl ration — 
AwnM— Trial We Frvc''«H»(f» WforoCixil 

Court— LliMilat ion Aei I IX vf 190b), S'*. 0. 14« 

H.U. I, Art. 178 899 

Assam Labour and Emigration Act 
(VI ot I 90 I )— .jfiW 

«/ /m,' *•/ »*»*n**»t*— 

i^n-anf nf'in-t awler 4ntH/*ry pn»ee#», 
lefttfllkv m/iIpi— ( f*»»x e»«e*it. vAelAe.* 

Iinlle— Pubt^ po/ieydairernmeitr ^ermnt, vk«ii 
Unbte-^Uffam€ti«*^Dffi»mat«T9 irorrf* 
in rnurif f)f WatKi— il««nnWe 

nntl pi^bnbte camm— F eohibiVivn 4 / illrynt bauaeM— 
MrlioAi rijfbt of. 

Tha Oovarnraonl canoot ba made liaUe for illegal 
urdere jmeecd by a (lovorameat aerranl purport lag 
to act under a atatutory. power >onf erred apoe blm. 

The plaintiff soed the Secretary of State for India 
IB Council to recover danaget for loaa of buaineee 
UB the gronnde (n) that the Collector and DUlriea 
Magittrate of Ganjam o« the <nd Febroary 19if) 
eloicd a labour>rccntitingde^>ot at Berbampon.tbat 
rccroilini depot haring been intended for the aceoa* 
medal ion of cooliee lecruited on behalf of certain 
Tea IManling AMoeiat ions in Aieam, of which Aeio* 
olatienathe plaintiff tawl beta appcinteil an ageat, 
(b) thnt the Govomor*ia>Couacil by a G. U. ditod 
i2th October 1910, ratified aul conSrned ib« 
Collector'e onler cloeiiig ihe dopot till that dale, 
(r) ihnl the Ooventneat la the laid order nado 
certaiu defatnetory ramarVe conceminK tho plaintiff, 
and that on aevouet ot the C'dlector'i order 
the plaintiff wne pravented from recruiting coidlce 
and eamiag coinminion: 

ilrld, (per Siidfliti'o Ai|Mr, y.)— (k) that the Govern* 
moat could nut be tna«le liable for ilkgal eeden made 
by the Collector aud Diitrict Uagietrate inaeameh 
ai ha could not be treated ae the agent of tba 
Govemoiant ofMadrai, nor could the Govomment 
ratify thetact «o ae to make UmU liable: 

(2) that on the higheit gronadi of pablio polley 
Ilia Government ahoold sot be made liable for the 
toriioul acta of ila ageate or eervaate, aicapt pro* 
bably f<>r act* dona la Ilia coarve of tboaa kit^e 
of tmnuctione, which evea an erdiuary private 
ncreanlila firm caa cater lalo: 

(3) (hat tba Diitrici Uagiitrate himvelf eren ia 
hie parronal capaeity could aot bo made liablo to 
tbo plaiotifi for the order made by him. ae there wae 
no proof that be acted inaliaiouily or that hie object 
waa to inhere tba plaintlS’e legal right; 

(4) that the Qovan>or4n<Coeaeil wae net liaUa 
for pabUihiag word* eoaceraiag tba pleintiff ia (ba 
eonraa of the oftcial dalias ot (be Qovamor-ia> 
Council aiaco it wae act alleged that tba paWicatioa 
WMmada malieioaily mad without raa«onaUa aad 
probable eaaee. 

Keld alio (par Bokeirvtl, y.) that (he pcobiUtmi of 
aa megil baiiacM doee not give a r^t of aotba 
HI. Boeea. Smbtaiy or Srat*, » M. L-J 280 

224 


Assam Land and Revenue Reerula- 
tlon (I of 1886), SS. 38. 36 424 

SS. 39, 1 66 rU* 35, 

36— dpp^ica«iea for rf^UtrofiOH of name bp par. 
rlieerr of tonA dt,«<VerW— Sa,( for Hcclaraltan and 
fooittsiOM le O'rif Coarl. 1 / lu^nroinobfc y«r*sdic. 
fMi— Jb'nvvef of SHtlfmfut by ,au<for refr, 
ofeftof. 

Wheiw the plaintiffs purchased laatls from (he 
defendant* ami applied for the regist ration of their 
names under the Assam Land and Rcrouue Regain* 
tKNi. 1860 , Ixit their application was refusal by rcMon 
of the ojiposit ion of the defends nr *, who repudiated 
the sale; 

H>M. tliai tlo* Oiiil CiHiri vh» (smipeieut noi 
•Hily to deulnre the iiileof the jdn Ini iff*, but nlioto 
place them in session the dirpnteil property 
by eieciaicat of the dpfciideute. 

Hrfif, further, that ilic mere fact that ilio defend* 
ants obtained a renewal of tho neltlemcnt from the 
Revenue Authoriiiee after tlie sale, did not create 
in them a right « htvh they did not posiesi. 

Secthm Jbi, eub*seclion (1), of the Aisnm Land and 
Rex’cnue Kegelnliim must bo read alr»ne with, anti 
ia controlled by, the concluding clauie of section 39 
of tbe enme Act. C Askai Mias e. Saiikuam Bara, 

■it c, L. J. 8;6 424 

s. 70 801 

S. 154(1) 424 

Attachment. Arc Rsm ring. 

— before pidgment, resh dei-isircd as security 
frw wj threw ing*|>efrBdanr ilwlaied insolvent— 
Pie intiff . if aequirrs any right i n sec uri I v deposit— 
Receiver in ineolveiHy, right <if, to get the nione^- 

SaWisfrace of oUofhmeot, hoic dctrrjsiftrd— 
Grdrr net wirWAnre— pnrruMpftan— RtpAt lo lah* 
siVcacc of attothmoHi oeijHirrd umlrr old Code— 
Cl ml Prac<dn/« tWe (Aft V of l9(Wy, O. XX(, r. 37, 
Wirfher kno relronptrfttToffri 

Tbe quest iun whether by reason of (be diepueal of a 
peiitioQ for execution, an attarhment cease to eul^iiit, 
sbosld be determined with reference to the facte of 
each ceec. 

an order of attachment (1 witbdmwi, or 
de^t with 00 the ncrile, tbe presomptlon ie that it 
II Id force. 

A right lo eubswtenee of attechmont aenuired 
onderthe old Code «f Civil Procediiiw oannot bo 
token away by giving retrospective operatwo to 
Order XXI ,nile 47 of the new Code. M* Raoiiava* 

cneaiAt c. A?<AnrKA Ueooi 9| | 

Award. 6ce AsaiTSAntx. 

- Fraad— Gecroe be*^ on award obtained by 
fnud— Suit to set aside each decree, whether 
competent- Deeiee, whether cea be set aside oa 
pound that it wae obtained by perjared evidence— 

Itevww 195 

——ObjecitoBs filed in (ime-Refarat by Conrt te 
"4br aa being filed out of tune— Revision, com* 
Iteceeey of — J oriediction 536 

— Order filiug private award ia part— Seooad 
"bother competent— Error of law, whether 
ffronad fiw revisimi 80 

“ . han^ OB— limitation 610 

Bailor and balfee-Suit 

who caa maiotaia 


•gainst wroag-^M^ 


▼ol. XXXI] 


GENERAL INDEX. 


BandhUk smHiw&vLiw. 

BenamI purchase— o 

Wture ft property le ftUeged to bive beeo poroboeed 
by one mesi in tbo ume of ftnotbefi tbe 4|aM(ioB of 
ovnerabip m net depend npoo the ftnewer to the qnee* 
iion, wiib vhoeo money wme the property pucbneed. 
A« BiuiutIkovv. Nob 41IMA» Uftnive All Kuan 

- 

Befiamldar— 9i»U /or peWition «/ immevtahU 
property by be&ftniidftr, if maintdincbU^S»»t» J9r 
IoimI and euife Jer meiiey rloiaw, d^inet^s betiree«— 
Ka(«r« qf per 

A beMiHidar cannot maiotaia ft euit for partition 
ot joint imraovoftble propeKy. 

A dietinctioQ Hm been reco^ieed in tbe 
CftIcQtta nigb Court between enite foe Uad and enite 
for money olftirae in tbe deteraiiafttinn of the qnes* 
tjoQ of tbe oonpetonee of n beMnider to mninUin a 
ioit: in the former oUm of tfteee tbe right bee been 
denied; in the latter olaie of oatee the right has been 
tuiained. 

Tbe eeeenoe of partition in that tbe property ia 
traneformed into eetates is MTaralty and one of Mob 
eitatea ia aaaigntd to each of the fenner oeonpaate 
for hie Mle nee and aa hia eele property. 

No analogy oaa be eataMiahed betwoea partition 
and Ibo enforoement of a money claim, even 
when eneb elaira ia aaieeiated with land, aa in 
the oaee of a beaomi mortgage or of a Wnnai 
leaee, though aa ngarda laaaea and mertgegea, there 
ia apparontly lome di verge nco of jodioial opinion. C. 
ATBABAKAtae OlBI V. SarATObtAK UiA, 3S C. L J. 2Sd 

169 

BennI Land Revenue Sales Act (XI 

of 1 899)« S* J A /or afrrarA of rrvrear ~ 
fpr annidmmt^Safe for er/vnrt o^hiat nef dar, 
ultra Vina— £>H^y of CoUootor. 

^Tbore in a anit far the aonnlaeot of a eela fo; 
arreara of reveane, it appeared that the oatate coo. 
■iated of two maunu with rereana aaeeaaed propor* 
iionately on each payable by kUU, and lereral 
aooouate having been opened in reapeot of Ihia 
aatate, the June hiit of one of the aoeonata fell in 
aneara and the Collector ordered the lale for the 
aimare of the Ifarcb birt (none being foaod to be 
due for which): 

iftfid, (I) that there being no arreara for tbe 
Uaroh kist, a eale held etprtiely foreoch arraare, waa 
wllm inrea, altboogb the aale might tegiUmaiely hare 
been beld (or tbe Jnno kiot and eoaaeqaently tbe eale 
of the entire mohoi under e^etioo li of the Bengal 
Land Revenue Balea Act waa Toid{ 

(*2) that it waa the doty of tbe CoUeotor to cloee 
aU tbe aeparate accounta before ordering mle of the 
entire eatate. C» Ucuamkad Ionia r. Motasapoi 

UuN 743 

■ Sr 37 Proeioo ^ Bongol 

Act {Vin qf 1686)— Baijate 4l>Wd rotas 
— Ordinary occwponcy raiyata— BiiAancrmmi of ront 
—^Frotoctien, aotare ef. 

Baiyeis holding at fixed ratee are primarily the 
pereona referred to in tbe proriio to eeetion 87 of 
Act XX of 1869, and the proLctioa provided by tbe 
aeetios ia extended under tbe Bengal Tenancy Act 
to an olaaaee of ecenpaney fetynfr. 

A peraon who takea the tenant origisaUy aa a 
roiyat at fixed mtoa may not thereby acqnin an 


Bengal Land Revenue Sales Act— 

concld. 

occupancy right hut a man who hna already oht>i{iic<l 
mopancy r^ghta caaooi. by obfniuiag n grant of 
fixed rent.loee (bat occupancy right . 

4ea*rct— Whether, in virw'of (he proleclion dffrnol 
by eeetion 37 of Art XI of 1830, a iMirehaacrat a snio 
for arreara of revenoe can enhance the rent uf nii 
occupancy reiyni? C. Abih l (?ANt r. MiKnvr. Ai i 
K C. L. J. nS: U C. 746; 20 C. W N. I8S | ^ 

~ — 8- 33 — JC«*<Tn«ic <<d<> ft/ 

CAtafe aef in orrtnr, rfett of— tin, i fov wv»»««.y— 
limtMiom^ldfcro Pntfni, a, 15 — Judy wiwff. 
inf ProetHmrr Code fArf \' 1808), 

s. 145, erJcr niuUr, fl<fMissi6i7<(y o/— AnM,*«rc — 
.AdmiAMoa, reliM of—LimilafioM Aft {tX nf I MW). 
8fh. [, Afl. 142 — rroffrlnrf Cvlf V of 
1908), A. 98— .fppen/— Pi/creacc upiNN^n on 

poinit— Proof if 0 . 

Where a share <if an esialc. licing in ern^ar of 
terenoe wae eobi by the Collcocor umltn- Act XI 
of 1859 and wae pnrvhaacd by (he dofcndani. who 
thereupon diaposecaee«l (he prt»j>r>p{r>r r 
UriA, (Ptr Ckriu*), i|ift( AHjcIc 142 of I lie Limit, 
ation Act, 1908 , go^‘erned the proprietor’s aiiit tuv 
recovery of ite peaeetaion. 

. Pw C.J.— The value in fact of that which 

ie ia form an adraiwien must depend upon (he 
larreanding cirenuetaocee. 

Where there is no airear of revenue in respect 
of an estate, there it no condition justify iog its ule 
aod a suit for setting aside (he sale ie nut neccseari* 
Per Jfrelvrjre, J.-TKe term 'judgment se used 
in Hauee 16 of (be Letters Patent signifies what 
IS a^^w usdeniood by the term “deerto” or "orilcr 
Where in an appeal the Judges of tho Appehato 
Conn are agreed that (be decree of tbe Conn hchiw is 
erreaeoos to a eenaia extent, but as to the reit thry 
are equally divided in <^ir»ron, tbe decree apiwalcd 
from II boand to be reversed to that extent only 
but as to the rest it ii eoaOrnicd under section 88 
Civil rracedare Code. * 

Sectioa 83 of Act XI of 1859 applies aot only 
where (be sale has been irregularly condacted. but 
alec where tbe sale has been illrgal ai held in 
coatraeeMioft of an cipreu provision for exemption, 
bat the principle has no application where the pro. 
party sold is not in arrear; (he existence of an 
arrear is a condition precedent to the exercise of 
etatetory authoHty by thsCoUecUjf, A eelo which 
IS beyond tbe lUtutory authority Tested in a 
Collector cannot prejndjoc (be rights of tbo pro. 
pnetor. ' 

A finding in the order of a Crimloil Court under 
aeetkm 145, Criminal Procedaro Code, is not admii 
aible in ovideAce. though tbe order itself is admissible 
for a limited porpoee, namely, to show (bo parties in 
dispute, tbe land in dispute, aod tbo pemon declared 
entitled to retain poseeasion. C. KajsiisK Dotal 
Out V. InsuAD All Kbak, 88 C. L. J. 6b6 935 

Benffai Medical Act (VI B. c. of 

** 37— Bulcs/niioeJ under fht Aft by 
u ‘"i; lMi,J Arl 

U^,.t Hi,\CouHI.. L,„. 

Tb.p.titk>D,r wu • Licntiitc i, Hedicinc 
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india:i cases. 


tisia 


Bengal Medical Act— 

Surgorr of tlip Vm'mUy •>f Cakiiht nn«l n« «ncfc 
wfts ai^micieOly to W rTjri-lereH nn‘U* 

section 4 of llip Upnfffil Medical Act. Tlir poii^ 
tioiicr’i iittTtte Mo« omitted fmm the pridiminary Ik* 
of poraons quoKlied t»> v«>le nc the Kr»( cW*tto«i* 
under ilio Act imldislicd In* the Return in;.' 
appointed hytSe L>K*al (lovemincnt, llis n*inr «!•'< 
nls>) omitted fr«»n\ the hnni F.lccthui Roll. The 
politiotier'« appUration ti> the Returning OiKeer to 
hove his name entered icon not coe^ldc|ed by that 
utRcvr. The pel it ioaer Applied to t lie HicU ('••urt 
under aectioo 43 of (lie ^jncitic KHiefAcI fi>r in 
order (*ompelUnir the Reiuniinir OtKecr to inthulc 
and pnbU»h IiIk name ui the linal RI*‘«'tio(i |(<tU 

ifeM, tliat the High Conri h.sd do iarUdklion to 
iDlerfere. 

Under ruh> 10 of the rnks frniued lir the Local 
GoYemmeut under the BengnI Medkal Avt, the 
decision of the Lncal Gi^vernaient on ant qnf»lion 
that mn> nriso n« to the inteiiTi»n con^iructmD 
nr npplicathm of the rules shull be Knnl. anrl under 
section 27 of the Act no auit <>r other kgoj pro. 
ceedinga shall lie in respect of anr art <loQe in 
the exercise of any powvr c<»nferred by the Act 
on the Local Government or the Conncil t>r I lie 
Uegistnr. 

The ovt vrliich i'^ n'fcrrrtl to in sevtM>ii 2? rtf the 
Uoikgal Mctlicnl Art is not nne douc be the Cfin*ii1 
(lovcrninent, bnt done in exeri'Ki* of any poaer con* 
ferred by the Art ontiv* L'cul roicvriiineul. 

Fer irWri^rn«d C-r^, JJ.^^Uen NMumlng tUl 
rnlei framed by the Local (itncrtnnent under oertion 
S^of the llengal Act arv alt^M iirf* un cip|»lvilioe 
under section 43 of the S}ieclric Relh f Act an 
order cam pel line the Jtciumiog fiflu^r lo jnelwle 
and pnhlish the oppikant's name id tbe final Klection 
Roll based on the assnenfirl/in that the rules nre bv4 
ultra roes but that they are \alld rales ahirh hare 
nut been given effciH to in one |>artir«ilar liy tlic 
Returning UArvr, cnonot lie cotertnimn]. C. Na- 

KUM'Hs Nath «. STsr^lk^«•v, id c. W. K, I2ft 6 1 B 

Bengal Municipal Act dll of I664>. 
88. 321, 322 (4 ) -Ck ell lay U«-r .fr/ined. 

AOn'eUinghousc is a house with tbe superadded 
reqaii'eneut that it is dwelt in. 

Where a holding was orilinarily Q»ed t« a jilace of 
bosineie and was also occupied by the pUiuliff while 
ho w’asln a slate of uaseund mind and where llierc 
was also a cook. shed or cmwsIicO <»n the piripcrl r: 

Held, that on tWse facts thv holding cotiM hut be 
deemed u dwelling house within the lepaning of the 
first pro« iso to aectiou 9;^ 1 of t h« Dc ngal U uaki|i«] AH. 

The effect of tmcnJmrnti of section 922 ikRgil 
Monicipal Act considered. C. RAuna Cuaixna i 
^lABibwir Ciu:<bRA Pit, Id C. w N*. 1027 IO 

8.322(4) 10 

Bengal Public Demands Recovery 

Act (I of 1895), S. 9-C.Hi P.wdnre Cedr 

(Art V pf IttW), I. 8*. 0. 17. rr, 14, l6-AM.fW,r 
pj prepert|i, s^rcl ®/- Omusiea Ipjramt ««■<, 

— Remcdit— Cerlifeate safe— Ccr/^firak pra^ma^ 
bTeyalar— Sole, ralidi/jf «/-8ro<«tr, ••..evmpfmw 
tp»rh. rjref 0/— dpptHate Cmirt, pMrrr pf, fu Jitmit* 
suit.fraiat not dufy vrrifit^ end siy.ed--Pramf.re 

— O^ciol Ap\ rry.tonty o/-Srrci>e of nHicr fmf 


Bengal Public 

Act — CohUl. 


Demands Recovei^y 


An atcacliniont I’rojS « no rlmrce or liva upon tbe 
uttachoil pniporty. if morofy jiro cents privato 
aliffUtion, luit <loes no( ronfor any* thlo oa tbe 
attachioff oroilitor. 

Wl».‘r*» thK partioa have gone to trial knowing 
H*h*)t (he rra\ c|aostion Wtw'rni tlir'in wrae, the 
evidence has Lh‘<>ii Ddilii<’e<l and diw.*u$sed and the 
Court has deddofl iho a. if there was an tveue 
framtHi on if. the derUyni will 11 <( be set aside in 
ti|»|Nml simply on the ground that no issue w’ae 
fRimml on the lioiDf. in other words, the mere 
omir'ioD to frnma an issue is nor fal>tl to the trial 
uf the »«M. 

Wlwre, howfWT. the failure I o fmtne tIio issue has 
kil to DD anfnir irjal nr mi'»carTlagf uf jtisiive, the caio 
will be remanded forre*iml. 

In a «Hi( fur a derlsmtkm that a certiUrale sale 
held uhdvr the prim.loni of the J’gbHc Doinunde 
lriW'o\ery Art a..* iM\ olid and of no effect and that 
i 1 m- d«di.nd«Ms.purTliaiicrs hsd acquired uo title lo 
the pr«>|M.*nr, the nth* of ihe defendanle wm 
exftreiyly at(aehe<l in the piaiot hut the issue as 
fmioed did n-n dirvetly and epeelAcslIy raise the 
i|4r»tum Ihe letmlity of the ♦•erlificale prueeedinge. 
It xpiyarvd I hat the defend an Is were out taken by 
iwrptlK' in the Courts below but had adduced 
a c»M*.ideraUr I-kIv of nrkleiice in mppent ©f their 
t»tlr. In appeal, the derehdaDts.aiipellaats urged 
“k* proceedings under tbo 
ruWir l>ruwiidK Reenvery Act was notiaised in 
the U«aes framed in the suit and should u A U 
inreviigaie\|< 

W.M, that the defendants were uut pre In diced la 
any way ami ihtft the vbrctloii, a* it was neither 
taken i» the Court Mow mn- in the memnrandoiD of 
•ppral. was «h«4ly unsubstantial, 

.A nan..««,Dp|«Dcc wMb every requlrcmeat of • 
Statute dues not umvcr-ally makn the proceodiugs a 

Mfwn a nulljly and an irregularity, and when 
the of a Maiuie hus been conirarened. 

tfaqaestHm unm a, to how far the proceeding! 
Div affecu-d ilwreby. n must be detrroiiued wliU 
rrgart to (he natuir, scope aud object of tbe 
parlKularpruvisMiD violatwl ' ^ 

aot dismiss a euieoo 
the ground uulyihai the plaint was out duly sined 

^ ^nfied, such a defect dees not affect t4ro^i 

J«n*diciroQ of the Court. 

.jVUTiTv o«dur sMiofi 0 ( 1 ) 

Recovery Act is not duly 
Is nJ^SrSL'hr^*’' requUUiuP 

and ‘•noont was not specified 

Md which the coKitate 
If,*”” ">«h.iiic»Uy cigned -ithoot 
d-ly^cac ocd« 
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Beniral Public Demands Recovery 

Act — ooavld. 

Tbo more dnirj iu the onlcr eheet of the c«rtifloi(o 
OftM tbei Dot ICO bee boea oerred io Bopooof tbac 
wrvice vm effected. 

Whea the circQoiel&ncee of the cmo ehow tb4( the 
certificate procee<UDRi here bees carried oa Id » 
oMcleu or ilorenix meaner, (he Court will be elow 
to apply the mesire OinnM prmmmmlwr n7< et 
eolf^Hiter «eM acta donee probet Hr in ceetniriHM. C* 
MomcDois r. PintnicHexo lat, 19C. w. x. 

664 

Bengal Survey Act (V oP I 87 S), 55 « 
41«63 41 

Bengal Tenancy Act (VIII of 1885 ) 

19 

■ — S 8 . 49 (b), 85 — rede, . 

niyet— Holdinj^ for a form— Oeve^w hen iefereef 
— ffrire, whether con he ejected wtfhoHr netwe. 

There U DOthing in (he Brngel Tannnuy Act which 
ezproetly uheenwny the rhfht of the beiie of an 
nDi)er*nii^( to eaeoeed to the romeinder of the term 
granted by the roTpat within the power* conferred 
on the latter bj eectioa fih, and epert fti>a ceetom 
or eipreM enaotment there ie no donbt that a leeoe 
for a terra derolvee upon the bcira of the origioal 
leMoe. On the expiry of (he term the heire mar bo 
ejected without notioo under leotioii 49 (h) of* (he 
Benge] Teoeucy Act. €• AtUAX Bin r. RaK(m 
Alt, tt 0. L. J. US 26 

■ ^ 8. 85 26 

— *• 151— te-dienf end 

t0na»t^uit f»r rtnt Moi# A», 60...Cen/rWiA; 
efoiw up^Suitdirmimdosno rrfalfee of feedferd 
end frnoitt founds Ap^t, if moinloinahle^SQ 
appeal from firrt CenrVe deeMon mtinHainehle-^ 
8ewn4 appeal, (/ >n4inreiii«bfc~AcruoiiWacMie* 

f'oa— Cir«t Procederr Cade {AetFcf 1909), i. 115- 
Wbere in a lelt for reot nader (be Bcagel 
Tenanoy Act fdr an araoone leie than Ke. SO, (he 
defendant eet np the title in himetlf, but the enit 
woe dinniaMd on the groond that no relation of 
landlord end te&ent eiiited between (he periiee as 
no rent bed erer been collected by the plaintiff; 

Held, that tbe decieioa wea not eppemlable. 

Xo Mcond eppeel Uei to the High Court fiom 
the deoUion b appeal of tbe lower Appellate <^rt 
when no appeal lay to the letter Court from tbe 
deddon of the Firat Court. 

Where eo eppeel to (he Bigfa Court ie found to bob* 
oempetent, the High Court boa joriodietioD in e 
proper ceee to deal with tbe natter oader section 116 , 
OinlProcedore Code of] 906, eren without an appll. 
cation for that pnrpoie. Ci OAKOADsaa Kaanaxsa 
v. Sbiurab BAecni Dasya 812 

~ • ■ S» 161— Potai tesare, 

wtrepietered parehamr eft tipKt faceaihcetier. 

Per Jmfrinr, C. 7., and S. It, Chalterjea, X, (Hvllich 
ditientuig).— An inlereet of on nuegietered per* 
ohooer cf a portion of e pehii tenure ie not an 
inenrabrance within tb» meaning of MetKA 16 ^ of 
the Bengal Tenanry Aot. C- AuDCt Babmak »*. 
AaUASAP Bashan, 19 0. W. K. 1217: 22 G. L. J. 566 

554 


Bengal Tenancy Act-<?oncid. 


~ 8 , 182 — iuiui4ii’‘ij 

'f “i«"d tor ofticiUnml pu ^ f/t «d «•< . > 

far porpv-v of pathtnHp uttd lUvfr-tn rtw 

crops (wrorvi UN od/Wof IohiIk, 

In order l<> make «e<*tiu*i lh2 uf (U- li, uipil 
Tennocy Act apidivaUle, ir is uh e^MOitinl tUi (1ii> 
hoBiesi^d shouhlbcin (ho vilUg,. or hH<( 

Un^rthe fame lantlUml as »h.* holdihtf of (|,(> rui^nf. 

The eiprrssioh 'homcbtoed* as u»eil mi llic;;«« tloo 
denocee lead on wbk U n rniprj( hii> hig l.(.|iu'srr»ti, 

|Mt le, lend utcd by him for rcsuli'titiul ]>iirvotC8. 
The eecliou i$ not epplicalik* when* it cslablighnl 
rbat (he lend ia not uiuhI hy tbe ro,v»/ u» Imh Ik.mm . 
•(eed; it II nur suAHeol lo show ihai die rhaiticicr 
of (he lami is »iu4i nanoiild jii*(ifr ir« un* u 

Uotneiteed. 

The jwovisinus of (he Itnigul Teiiui«\ .Sri mu 
applicaUe to all lead* ii»cU for iignunUunil piir|io.<>H 
end ere not reilricted lo siicli Innds nlonu aa ms*, 
ecliMlIy under cul(ire(hni. 

Where the defendants werr r.MjwW* in n*»Mrc( of 
luffs lui be vicinity of (be lend Iu dupiicc uhirli 
they had taken with « view to gethor uim) *( 0 *^ i|jr‘rc» 
on the CTope reiaed on (he ndjacent lands nciuallv 
onltivateff by rhem: 

He W, (tat iho proviaimis of (be Buugnl Tennnev 
Act applidl, and (hr defendants were joj^n/s sIio Id 
rwpec( of (Uo dispmed land. C* Lpcxa NAtir N**o t, 
SASH I MogA.v Dtr. 22 C. L . J. 219 J 6 

- 7 -T Scflg III, Art, 6 -Z)rcrc 

jm esare of rent by enc co.^Aa,ye redkout hi<i»in ;7 
aeSer ea.tharrrt parti«— Awwtisa* LimHution. 

An a|»i>lKBtion for execn(><iii of e decree ub'niijrd 
by a co.abarer randlorrl f<,c his •hare of ihu lent 
without mahnig (be other co.ihnrers parties, ii 
goremert by Article U of Schedule III of ibe Dongnl 
Tenancy Act. C, HvoMaasB Ckakuababti t. Hala. 
ohau llAXPAt, 19 c. W. X. 1271 700 

Criminal Cir- 
culars. circularNo* 37 3 S 2 

Bombay High Court Rules, r. 519 — 

ra4wfMa of c9*r*—lnferprtr>uiou u/rale. 

Under ihc present warding of rule 61 -i of iho rules 
of (be Bombay High Court the words '^ae (he Taxing 
Uasteo Shalt in bis diKre(*oo tbinlc proper to bo 
settled hy Coansel" only refer to special affidavits, and 
not 10 pleadings. B. Bsetri Soiasji t, 

BuiscsBAt TiacBAXo. 1? Bom. L. R fl?4 866 

Bombay Prevention of Gambling 
Act (Act IV of 1887 ). 9. 'd^lHMU^meft 

of ynwiHg— Meame ef paminp," meanine of— Book 

jweerd.Hg bets, whether a mease of faming. 

The word Snoeos* as aseff iu section 9 of Iho 
BoinWy Prenmtioo of Gambling Act. I 8 R 7 . having 
ngard totbe loclnmee ebarecter of (bo definhiou 
in which Jt has been used, inclodes a thing 
or uticle which has been specially coolrired auff 
wd to promote and foctliute tbe wegering 

A gro« book used for raeking entries of the 
beta oradeby thoee engaged in the wegerieg which 

<a»ld not U cttiTeniendycoBdoctedoiherwiNstLai, 

with « hy raeent of this green brojk, is a 'menus' 
« loi^meot of gaming within tbe definition in 
^lonStrf the Act B Waxilai MAXCit/t v 
SHnaoK, 17 Bora. L. R. ioe(h le Cr . L. J. 8^7 
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Broker* 8 ^ Co:«tbact. 

Bud hist Law— Inheritance— 

pfoptrry.oitaninfc/^tlrfhf ffebUJ ftmim 
inf IhrunfK LittK pnrehtt-^"AHrmllnt'' m », 
nf—Out-^Ume irf, (o imKerit^ 

Te* Vi j mortftift^Sn htt^ufn I d«e u MmY— Ora ( (viJrntf 
fw prorf trant^Hivit. 


)nv»pcrlf mesni pruperi; airvfulj owoeO 

a pcnon if lien lie nr ibe iUHthc«» wliether he or »be 
Bcluallf oUftiued pocii«Mivn nr no*. Pru|>enf inherit* 
od by a i>eraou durioK lunrniin it not but 

•‘UlUtpyror 

A child wh<i hot n claim throngU Udh imrenta 
Rett a double portion both of inbcHlrd and of other 
ieiutpiva pri>iierty of what • ebild, nhoeteimihroagh 
one oiiIt, Rett. 

Om.nf.iinie Rtnud.vhildreii. jftbej be the children 
of the 'uurulhn* ton, receive the lemc thaee oi their 
youngett ancle or aunt. 

'the ion U the toa «ho»iea«e hit father 

diet or become I inctpacitatea U cenpetent to take 
hit place iu the famiir. 

A married three* wiivt in tuemtion. Hit 
ton hr the let wife having pnxlecetreil him Hie 
KraiMlanni Kiied hm tUuRhtert by tlkC other wivet 
for their thare nf tlwpn*perly leftlv .1. The defend* 
anit contemlM (Ij that all *ibo leada were 
hilirrilod hy A durhiR hit 3rd wife’* coverture: (3) 
that eortain plolt liad been mortgaiccd by A ami 
rudermed hy the In defendant: <3 ) that the plaint iff* 
were net entitled to inherit as they had been (coilty nf 
unlilial ennduct: (4) tUt. at any rate, they were liable 
for their aharo ef A*a funeral expenvei and (6k that .i 
hadgiren certain plot* of land to tbe let and :nd 
duioadanti: 

atfd. (1) that the Rift to the lot ami gad defend- 
antB, oreu if prorad. wn« intalid aa tbey were hrina 
with tko father at ihc time; ^ ^ 

(8) that the preempt ion wa« that (ho plaint iffa 
were entitled to iahorit and the harden of prorinv 
oaBhal cuoduc t wa» on the dtfeiulaate and t h et t be mtn 
fact that the plaiutiffa took no pan in naaiataininr 
A, I hough ho wa* blind aivllama for mmiT rean 

before hie death, wai not eaffeirnt; ' 

(3) that if the pleintira father had Uen elira he 
could hare been entitled to inherit one-half of tbe 
pm^rty uequired during Mi motber^a marriaire. a 
qua^r of the properly inherited by X darine either 
of the other twomarriaRe* and ooe thinl of X*« ‘•a#a*a'' 
brnngbt to the 1*1 namego, and the plaintiff* were 
a tk"; >»•« Mftwcea them; 

eartaio Unde the plmatifre must pay their ibare ef 

2: 

(« that, a* two <H8erent plots of land wew mort. 
KKii * V «c I»arcel, the pkainriff* being 

•^^••adone.foarthof tbenthc; 
M valwe of (be Iwo were also differ. 

cucnmeteiwee «f the case to 
apjwtwn ibo chatRe aecordiog to tbe value of tW 
la^thau according to tbe a^ 

!;“fSa7.»S.-5E~ 


Buddhist Law— contd. 

— ■ — — Sbttte of chifdrrn 
ey ^rsf HM4«irtyr- Kc-itiuia chifd aJopfrd htfore 
acceod amnivipr, -tipht c/— (’nduf^yuf conduct— 
Bmrifm nf pn»^. 

Umler the Uoddbiet Law ado|Xioii, like marh. 
tRa.is iMX a oien* cuntraef. nor ie it a giant or other 
diapeeit ion of properly, nor is an adoption required 
to be in writing nnd, therefore, the fact that 
a deed of adi»ption was drawn up, does not pro* 
elude other ovidcuccof the adaption. 

The object of (be frifma adopt Ian Is genorally to 
prpvkla tbe adoptive |iare&ta with au belr. In the 
case of snvh a it adoption there muni be a dietincC 
ucc^ioa Oft which It lakes jdace, it mast be publiq 
and there Ci very often, though not always,* ceremony. 

AceordiftR to the Buddhii .1 l.aw of iubarilancei 
tlie children of a 6r>t merriage ore. on (Ledealbof 
tlieir father, wIhi has inarriod again oftcr the death 
of tWir mol her, ennilcd lo tlirvcfonrlha of the 
property taken to the second msrriafc, mkI ono*e>gbth 
of the ItfirtpHn of thot iiiorriaRc. 'J'Ue same rale 
bpplio to a WiMo child sdopted by a man and hit 
lirst wife. 


Jn the case of icitiNia child living ajiart from his 

*’^T*'*** HuesliiMi for dolerminaljon 

»» w bet her the surr'^uoding eircumsitnees proved to 
jawt esiablisb an inicnciuiial severatico of lha 
lamily tie or mm. TJio requirement of joint reii* 
denee can be safely released in the case of an 
adoptive child who la also a blood rclntion. 

Wlierc the kcir.W chi hi was the niece of tbe 
adt^dre father and a year after her marriage lived 
m a granary in Jm* campon nd, except for one year 
when Ute lived in her fat her. in-laws hmiso, and for 
«rUia month* in every year during which she 
Ured «B a Wd hut for (be purpose of culllvnllng her 
adoptive father's hold: ” 


nenr. that 


. — so far as a joint living was concorued, 
the r^nireBenti of the iNui«u.ariitf/A were snflcieally 
eomidied with and consequently the bordan of 
fUvV.ag that sbe was by undutifu I conduct dobarrod 
an Ibo adverse party. U. B* 
Ml Ckas Mr* V Hi N'cwe Yon, V. B. B. 1916, li. 7* 

04 


■ , PftPtllloH durine Htp-faih 9 r‘t lift- 
yrio <Ufncc ia contitttnt 

•c*ta snyraaf. .f affeiced— LiwcVariou. 

A Court should not allow a new plea to b* 
m . ,'® •??*** wbich is ioconxisteae with tbe 

onginal ea# m tbe lovrer Coort. 

It ia for (he Jndge to decide qnestioDi of law 
arising m tbe couraeof (rial and he sbonid not 
accept a view aas^sted by Conuel no less satlrfed 
a* to Its s^naocst .11 beiog quite different fro® an 
admissKia of fact by Counsel or fion his waiving or 
•itbdrt^of any part of bit elient^s olais nader 
last net tons. 

DoddbistLsw, partitioD can be 
fitted by a stejkcbiw duHag tbs step-fathar** life* 

When tU parties are working lands la tomi 
^mutual arrangetoCBt, (bare is no advereo no#- 
L. B. M* MwKtjh V. Macjrewa 875 
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Burmesewwvpwff^ 
t.t^U6Uer p9rt»ti<^Trtt$cttJi:^d^SnX^ffett oji. 
ti.r^R <««^aNB»>-UBder 

P*rt la the partnion of inmorMbt« 
M .noh proporty ,f.„ .k, p.„i,i,. 

J ^T\i‘'-^i?'':‘ <’ -f-.«>'-^'>'»X«J r,.,r.„ 

lUenght of pnseiuptitM. unwn.ffkt w.hcire iuum 
recogiijd oftly to Oio m«cik tetd Jo«n in 
•jchoa 97 0 ^ F^ « of «|>ark‘* CcU- nUicl. prt>r«*f« 
to IM a O^o of Bum,e«* Law ami of ,bi* 
tbo I« Loci, wi., if a (lenon wl»hw to »rtl his 
fblTo'ff aoceitral <>:.ta<o .I,«,Id 

fint offMUloaJi the co.U« 5 ji. 'they mar bar lU* 
joiaUp or each bie aoparmte ponioa of iW 
*" *"«« for Ihe whole 

!uh!£ Vr“t^ « '■0*00 in the 

ehT^ !l- •*’;i* ^ »o ».|| lu, 

•'ir'" U- ««• of toheri- 
tl.. of tro« peraiaaentir ottochej to 

most be .Merud proqiptlj and wiihia a i!^uk 
time orjt ie loet forerer. Ta euertio* Md>k »; &.. 
e^wet a boyee tU «m offered man .!l 

which the lend bei eoit him. i, b, IIiSko Yt 
0 V. Acso 3 fT*T Sax, 8 Bca. L. T. W Sl2 
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94S 


«*IXU V. JKH'XU S*x Mis 

Burden of Proof -Ai,..o,..i„„ 


l>r 


DaoKhcer. power of, to rowost 

C<nnDi(*ii oil fret 


flenitti of— 


CoiwhliTAtmii. 


, - . , Out ^ Urn* gT4»MHdrtn •* 

mU « # 0 , Wreebiti/ir o/^C 4 iWrew e»d <f«*.ehjM. 
«*— Prewar* fo h« /©/io«»d hir Oeart wheapfoinii# 

P'wedarw Codt (4H f 

When (hen aro no chOdren larrieioc b«( obIt 
the grandchildren the latter eocceed on (be ■»■« 
fwliBg ae children and the rnie ae to “oat of 
tlwe gnodchildren cemee in oalr when a 
^ehootioa baa to be made between diffenot elaceee 
of hem, e. ^., obildren and grandcbildrea and bu 
no appheation when al) the neareet heirv etand In 
(be tame degree of relationibip to the deeeaeed. 

Ifeilher Otderl, nUe 10 , aor aap other proTuton 
of the Code of Ciril Procedore antborisee a Coart, 
po finding (hat (be plaintiff naet fell, to import 
into the caae m co-plaintiff a pereon wbo hai a 
^ffereot cause of action inroneUtent with that of 
the original plaintiff and who moreorer hu aofi 
paid Covt-fcee on the new claim. 

Id a llOD«adiDiiueCraCioii fait by oae mom her of 
»e famOj againit another in bie own righ*, the 
ebuoM adjadicate bis claim oe its own 
•meriie, . L. B, ILtrxo 6 M«t Paw r. Ma Pax 7 a 

332 

Fidete’r power d/dirpoeef* 


Ki.1 


niilmr 

794 

‘'f tmi:.' 

345 

i«'«<'i|»r Ilf 

2J2 


ll'Af 


at lull 


‘(’rmvn, Mih 

„ . 5S0 

739 


i’"** K'lMimio 


(H.rtri.l -TMmio 

Burmese Buddhist Law.-w 
Carrier- jh»if «v» » ^ 

fomtmcf - Unihtuu Afl fi'' f 

(Rri'- S/ar. I 90 fi. r. 37 h r. 840 . 

A rarmr is liable f«w iri>ur>‘ arhit.g friuii neeli. 
griis'c in 1 ^ ciCiOCon of his ruiitinet |« ,nirv iiiilcsa 

fn.m:i;r^;'lil';. * -hat. ’u free 

l-mlor»eftmK 340 •,ffhp Carimla Railnoy Art no 

cooiract rcAtr.ciii.ff liahiHi.r fw rarrlogt. if iV, |« 
h»,d Apj.,Mv<sl h> tho JUilway 

If a pasK^iieer l.a> cnrcrcd n twi„ „„ „ 
mvitition or i-Tmi,.*,,,, fn,m a Hailnav louiii„„v 
wiiIh>mi mi ►re. and he rt-coiTw injury iMui, ttcidca 

by the iM-ghgviiCf of ii« ^mahts. il.e romi.ftiiy 
is halde rnreiamsfr* for brrofh of a gi urjst dut p co 

^berofa,, impl.H ^lutmor, ..rufa 

b^e general lax and .ntho iatfrrr.im* n- in form 

Bot in cidMTtjcw.thistf^ncjxliluiv mar. subject 
towebetatolo^ resiriccioos bk mar \>c, 'Ih> yu n,,. 
JJ^bf a -peefBcfontmet. which may either enlorge 

pr'xiogored lu he an- 
»«^We by a C^t of Justh«e. The specjMc 
«»Ua«, »,ih At incident f, either vxpressed ur 
h^»es in such a case the oiilr 
SST^n^l* i! the parties, eml a 

JUursiis wkkhdkpriT,, .h»p„,o... 

^cSa thJ *••**“>' Compaoy i.a, 

i^SJt ^ diwbmgo the biiider of prov. 

“*• »P«cial terms 

bare Ml ererythiitf to f„ 

it is fnffietent. 4 o prose- that he, • "“cb -a csss, 
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Carrlci'wo&c^d. 

lo such cases the lUUwaj Company aay infer his 
huantion ffom bis conduct. If be cinnds by nnclar 
such circamsunoes that it wiU naterallj cooclnde that 
he has loft the negotiation to tba person who is 
acting for him, and intends that the latter shoald 
ntrange the terms on which lie is to be con»eye<l, be 
will bo precluded hr an doing fmtd afierwanU 
elloging want of authorliv to mahr anv snrb term* 
as the law allows. 

Morcorer, if the person acting on bis bobalf, has 
himielfnot taken the trouble to read the terms of 
the coBtrmot proposed bv the Compeny in the tkket 
or pais offered, and yet knew that there was tome* 
thing tcritien or print ml on it which might cental n 
conditions. U is not the Company that will suffer by 
tho agent's want of care. Tba agoat will, in the 
absence of sometbiag misleading done by the Com* 
pany, bo bound end his principal will bo boood 
through him. 

Uudrr these principles, (lie only right to bt carried 
will he one which arises nndrrthe terms of the 
<'4int met itself, acul these ternts must he acceptnl in 
their entirety. The Company owes the passenger no 
duty which the centrscS is rxjiresseil on ibe face of 
it to cxclu<le, and it he liss epprebaled that contract 
by travelling ujidur it. he cannot afterwards reprobate 
it by claimlug s right inoonsistent with it. 

Tfhero, theTofnre, a parsenger who te to be 
carried upon speclst conditions at a reduced faro, bee 
allnweil terms to he made for bim by an agent, ths 
prosnmptlon is that the passenger wascoMeut In 
acoepttho risk without enquiring what the terms 
ngre^l upon by bis agent wero. F* C« Gassn Tri’NK 
Ut. Co. or Csksua r. A. N. Roainsox, 19 C. W. N. 
00S;64i.J. (P. C.) m 6fl4 

Caste Diaabllltlet RemovaiAct (XXI 
of I8S0)( object qT^Jlfw/Vgofr bg Hindu 
Suit by miNorjon for it^tmntiun ttmt (I ihefi uef 
ngrel his Wgbts— 8en MC^nishWs Wcewinf Hnh««i. 
mtiden^SMit, (f MainMiseUe^^iriraeJiea /or 
ifAtordI purposes ''Burden o/ preo/ 

Caste DisnbiUtiee Slemoral Aet of I860 sicares to 
iadiridnels the same right In property after apoelecy 
as Ihsy eojnyed before aptNtaey. Therefore, the 
right of a minor ion to sue for a deelajatioa that a 
certain niortgige deed exeeoted by hla father shonld 
not affect his rights as member of the )Oiat flindn 
family after the death of his father is oot taken away 
by (he fact of the son having embraced Islam. 

Where it is shown that an alienor at the time of a 
mortgage executed by bia waa liviog a liontiou life 
beyond bia meaaa. waa indulging (a drinking, proati. 
totion aud d*tnucbery and waa withont any bnsiactt 
or occupation on which the aoaey mi^t legitimately 
have baon apent, it ie unneceisary to prove that each 
item of the eco^dentioo money was spent on im* 
moral purposes. P« EisKsn SixoB r. Base wax 
Dai, 89 P a. 10L6 475 

Cattle Trespass Act (I of 1871), s, 

10 — TrtspuM^iratcStnaA Miring nttU, Irflitm ot 
Cadet section 10 of the Cattle Tteepaas Aet. a 
watchman watoUng crops on the land on behalf 
of the cultivator or occupier is entitled to seise 
cattle treapaa^&g on the land nnder bU oham 
when he is given general iostruetlona te seise 
Jem so tmipassinf. re Stoabata 

PaiAJ, 16 Cr L. j i7i 372 


Cause of acU on —Continuous ac^nnb 626 
^^Declaratory Snit 297 

^■Voftgage suit— Mortgage not 
proved— Simple iiion'y deerre, if allowed 709 

Central Provinces MuncJpal Act 
(XVI of 71 62 

Central Provinces Tenancy Act (X 

of 1 899) I S> 2 (9) — hint: lef fn, fithiiif 

nedyroiciwy /eN«i Iff /or oj^r/euffiiral 

purpooet. 

A village rank over which the landlord gives a 
right to 6sh and grow water* n at s is not "land 1st 
or ocenpied for agriealtnral purposes or for pur* 
poses Mbserrieat to ngriunllure" for purpoies of 
Act X of 1839. N. Haki i*. VTaPC, U N. L. R. 

122 294 

Central Provinces Tenancy Act (XI 
Of 1898), SS. 69 (I) < 0 . 49 (9)-7rew>r 
of propriHn>g right*— Kir hnd, oC^jeiri/ion o/ rr* 
firopftfiorf rtfhiM im—TrntiHt of $ir Mad, fioiififirr 
'*/« 

Wlion* ex-proprietary ocrnimacy rights arcrae to a 
MeffMjMr under snb.eect ion 1 of eection 60 of tha 
Central Provinces Tenancy Act, tho provisions of 
csceptMQ it) of (be section do not csaie tohavs effect 
and an urdinary tenant ii still liable to evicted by 
the ex. propriety oernpanoy tenant under tho pro* 
visKineoftbe Act. N. QeriKiiA?f v. Kclpat, H 
K. L. R. 170 470 

8» 46 (5) 470 

Charter Act, 24 ds 25 Vic, C» 104.8. 
19 502 

Cheatlngr. iw Prxai. Cohr, s. 

ChIttaS— Bn'fferr«*06Mrrdri»a« ij High Couit 
0* to pro^tiro (wfvrr 4 / rhittRs in noolhtr MM, 
htf/orto ir folloHod bg leirrr CeurtA— CliillAS, 
kAvn priroU «a4 pe 6 iiV liotHmentb. 

A Subordinate CooK ought not to rely upon the 
obwrvaliona of a High Court as to the probalivr 
mIoeofrhW/M made in another case, the evidence 
in whkb was different from that addoerd In (ho 
ease before it. 

Whera (be ehataM ara prepared fer a public purpose 
such es the distribution of revenue on the shares, or 
and set Heme at ofrerenne on the share 
Wlongieg to (he Oorernmeat, they am oablio 
dwaments, but where they ore prepared witb tho 
^lect of ascertaining the lands belonging to tho 
Ooferament without prejadiee to the rights of (ho 
owners of the hsAoH sh^s they cenaut be called 
poblio doenneata eveo thongh they might have been 
•! SQbeeqnently for essesement of Governaent 
G. Kaarxpra Kmhori Rot v. Rahims 
Bahc, i9 C.W. N. 1016 695 

Natfpur Tenancy Act (VI of 
1908), 8S 87, 2S8, 264 ( Vlll}-JiufiVrie< 

CoHwlAieacr tpoeiallg oppointtd to tUcl with 
rarauM casri, ,/ Rewuuv Offittr - DttUio* of Juiidoi 
CommmoMtrSo* jndjeaU— Cuil Court, juriedk- 
JSf* Procedars Cede (Aet r ^ 1906), s. It 

^e Judidal Commiseio&er apodnUy appointed 
Mdsr secoon 264 rntfil of (be Ohota Negp» 
Act to deel with the Revenue qoestion 
decvied by tbe inferior Revenue Offioer* Jo apprit 
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Chota NafiTpur Tenancy Act-c^ndd. 

ii a R^wnue Offls'er wiibm (be meftoin? t4 
scciiun iis. 

There fore, a dec lawn of the JmJicwl Co*in»i«ii .n-^ 
inftpi>eal from a decision uf n Revenue n.Be«r ii» u 
suit or proceeding nmler se^iiuo 87 of (!».« Ch Mn 
Nnirpur TeMDcf Art hira n subasiuent sail f>ir 
the tame pur|>osc io n CieiJ Court. 

A party cannot by nut k to rnry nr set n-id.. 
an gnlor of a Keren uo Court made un<UT •eNni«»n 
A7 of the Ghota Xajtpar Tenaucy Aei hut if he 
i a possession, be mn <krend his tit le in n suit ftir 
rosum piion agni nst him. c« 1 ’kk scrtTsvk«HN*sKM\ 
e. PhoTir Unit Natm, 19 C. W. N*. Jh>s t$9 1 

— S8. 258. 261 (VlIIi 

69 1 

Civil Procedure Code (Act XIV of 

1892:, s. 13. CKpl. Jl-Aes jodio.lA - 

Firtt suit M |»un*A I tail os rer.'r** >•, • » 

— PaceAnv »/ anerWrai by cerrc»o*«r<'*. 

rffrft o/^IFaiivr— AryaicscsMce. 

After a lan«l was sold to the (lafendaats, it was 
sold ajain e«i the plaintiffs* reversioner«» ami when 
the latter sued their reador for posseaskm of the 
Und as purchasers, the former, haviar been adde<l a« 
portiua. set op ibeir prior parohoss as a defeacr and 
the plaintiffs* claim was dismissed. Up >a this, the 
plaintiffs sued as rerersioners fora drelarutmn oa 
tbe ground that the land was aocesteal ami (he sale, 
being in favour of defendauts was without r mi idcra< 
tlon and oeocisicy; 

ifeM, that the plaintiffs' snit wss not barred hr the 
rulo of 

A wnrersioner by purchasing an ancestral pruperir 
doss not a<lmit the aNcn>)r’s unrest ricied p *wi*r*. n ir 
di>os he tUendiy renounce hU pi*irion aimI piirliK a« 
roversionor. P. Kra* r, Utiuio. 8^ |» n i-i.v i.ti 
P. W. R. I9lb 1 59 

335— O.rfec 

order irirA<« stvfiAa— Suir fyr 

Arf i.Tr V i»77h Adi. /A 


(crfAeut iagui* g, tf 
peesessroa- LiiHifniioA 
Art, II. 

Where a resistance is offered in ati execution 
proceeding, an order pawed without auy im|uiry at 
all is not sn order under ssetwa 3db of the Civil 
Procedure Code. 1A83, and a suit for the pisscssiow 
of tbe property brought one year after the order, is 
not barrod by Article II of Sehedule 11 to the 
Limiutioo Act, 1877. C. Radar . vatk Jna t 
BiajitAgiioN SiKoe 44^ 

Civil Procedure COde (Act V of 

1 908)«S> 2 (2)* 'Order of abatement, if deerec 4 

- «■ »S 2 (2>. 47, 148, 
O. XXXIV, r. 8 P'OV.— es^esdiug 
tins /or peyment o/ mouey d«s usdec Mertysye* 
derrer, if eppceloble— ^xtenWea s/ fiMC— T*sie 
limit under decree— Rrefiminery decree by Apprf. 
lete Gourf— OrtermiiwtioA of otAer jvrifiom Juii* 

•wmdh'ny of-"<7o«rt'’ in 0- XTIir, r. 6 prerfsei 

meeufay pf. 

An order extending tias forpaymeat of money 
due D odor a moRgnge decree is neither '‘a decree" 
witbio the menniog of ssetion 2 (2) nor a deter* 
tnioatioD of nny question coming witbia section 47 
of tbs Code of CiTi) Proccdora and, tbereforo. no 
appeal lies againet snob an order. 


civil Procedure Cotle-(ino.s)-coM,i, 


Civil 

Him * 


l*r«>r ‘dun* 
f'>r tlilii;^ 


S.Htbm MS of th . I’ • I • 
n »( HpHy (u lb** CXI 'ltd mi 
alhtw il i»y d‘cr.' 

li Is iu‘ 1’ Mir( nf ^r«c 
suit IS r*niirtcl nficr lit* 
h“u p»x«p,i by AM ,lpn*lh» 
exciu'iV't jiiri)uiirti Ml !■> «| 
f'tr csr<*Msn>R «>f litii 
XXXIV, rulo K pr*>\ |< •, 

Tho woni •'Court * in Cr.l t XXX I V, nil.* s, 
** eas-s mean "iho Coon u lnvi 


M'l ] 


in*i *M, «. 1. wfnVh .<i 

pr.'liiiiiiui.t .li m*i. 

Conn, Hliioh j,.n 
il nilli nil upphVnrIon 
prcx«tii**il Milder I )n|ei> 


d.tes not in a 
iho d«HTi*e. * 
Ml Mtl IXK, 3 


M. DuiKutut^i h n* ^ 

t. IV. 107* ;il M. I„.l. 7l^ 


pIMViso 
pri'x',] 
I \i\ » 

/** M. I. r, 

240 


920 

796 


ff. 2 rl I) 

S. 2 (13) 

^ S$. 4, 6, 0. lie r. 2 

-KmuSMM.. M r. 



lA V.ll'r <•*.-, n-NV/,. 

^•,U-A/S«///,rb.NA.C.Vo-*/UMl dM-uM .*/ 

r.,rif>n4 pH .rh »*cs. ,r/i efhrr bn (w d. 

Orwr II, rule 2 of tho Civil rroccdurc CmIo 
prohilMts only (Uesplining of vlaims arWng out of 
the same cuun* of act ion * ' 

vvi.,.r,. . U,.r ,,nU« .lioinc. purcl.n.o. 
iUtes, tiu* ri.**r,*f,unt bus gut a iK.iinct cause 
in ro*j.e^‘t of ouch (Mirchas.t or act of 
p«f.hinu uiilcw thi-re isAu ugr'vtnciu or sciilomciU 
„ iweeu ibr parlies ^11 

t Jie*.* sepa rM .* ex u.ee of a .« I i* >n ii m . on e 

«her»MU-rrfuiy. iu a suit f.w the balance of the 
amimnt do- from rbc ilefcmlunt .m account of 
small porcUM*** nnd- by him om iUnvrrnt wo moms 
frun Iho |dAM«iff*sliMj», n A(ijK*nr««d ibut llie plniiiiiff 

P»riiou of I ho cltiin in 


distinct 
of AiHimi 
chi«c« 
of ii.>‘<Hini« b' 


apply and the 


Ua^l |WrvM» 4 »|y hmc.I F*,r om 
(he Village Munsif a ('inirt 
IM t. thyr Order 11, rnli* 2. did iiol 
subsequent suit mas w* burml. 

Tliepmci.l.mi of ihe Civil Pnieediirc Code HtCH 
are .napplK-uhl.* Village Muneifs Cuuni. M, 
AoisTt .i HuotKKU* r, KiaxAMinr, 2 L. \V sOU* 
M.L. J. 474 Ih M.L. T.3T7 W. 7 o5 59 

S.6 


8* 1 0, P'opr 

rail d«^l ^ rs-drec -Parties tne .uifs rfoiming 
■ Ailer J./ere-/ l./ic*-nendiMye „ icier sm,, if con 
^rirfcJmtht/rlopmioHcsu.t. ^ 

After the plaintiff had bronght a suit against the 
d-^dant. lj«U of them wera made defendalds iu om 
other suit which was decided while the plaint iff'. .u5. 
Jgiust the defendant was still pending iS l?! 
^eu^ ,n tHo tint suit tbe defendant relied uiwti 
tha plumtirs pWdmgs as defendant in the soeS^d 
amt. The plaiuiiff eonteoded that us the trial JT tku 
~ without jurisdiction by reason of 
^loo lO of tbeCinl Procadure Code, bi4 DlJld?n« 
Id that suit could oot be ralied upon be th* .» ?* 
.b.., „ .he l.,er .„i. • 

claiaed litigating under the Sme title, Xo p'lafmiff*! 

cootenl, on was untenable, ftf. SxoAcolJuiZ ^, 


59 

•/ “ LaUr 


Rada Tisvdaaa CttASisa 


8. II 


25 

691 
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Civil Procedure Code— (i906)^ouui. 


Civil Procedure Code^(i908)— coatd. 


S» jttdteaU— 

NWitioH N'W ‘$rfwt <tit 

/<*, Ifh' fl> 4 - 

canthtivnaf «>« ^ Orcn^ Mi 

<‘i^cuf *<1— SiYon«( ;<wiV, tih^fKtr utfiiHt^in^hSf. 

Tkio risfUu of ft Joint own<.>r of Inml who obtsins ft 
docrpi* for ^M»<9<«:‘4johby |nKilion <if the Joint lenaiKr, 
fti'c not cxIiiiKUifthotl hy Ills neg^ct toe*i(><nte> the 
n'ilhin Urn i tat inn. TUr rrUtionihip of the 
purtii'* itver f C'Miliini'« loK* ih^t of joini o'«ii>*r« 
HnO n »evou(l >iMt by hi in loi'Dtvt iKicliliiMt id llic 
Joint iiMperiyof which hct» u iMloulftiilW a |amt ow mw, 
is not nffiH'Tod by ibr pr^xiou'* non'OW’ntt**) ^hTn'c. 

Whori* n (h'\Ti'o for of |•ro(••>rty ix 

ditional nn puTiucnt of n anm of ntoney, tin* ilcL’nv* 
lioldor ie hat by rciKon nf io»no*accu(M>n of amb 
dvtTi'O tli’lKim'd frnhi iiiatitutiiks.* u fr<*«h vmiI fi*r 

p'MtraaioM, P. Gi)ik\ i*. Isit>i Uakii«ii, 77 P. R. 
mr,i m p. nv. r. nns 205 

— < S« I I — T«<e tm»ti Kith rt- 

pnnf to Mime i"&/ccf>M'itter triAl 
in one /offevin^ (Aaf in fAe t^htr—App^M e^niaaf 
en«*. trhcfhrr hfirtfiX b<*rdN«e ae ap/mf efoia^llAc 
PrincifoE »aif a^raf ^S'fraer .rr arijainceaec 
e/ principiE, irA^tAer t« 

ebteiniH^r pcTKatririi e<fiw«r.»^ /r»r AiMteff, Amlf •/— 
(// «/ t. %'i'^t)4Cter in 

priacipnf— ^/rcKtien enfc-ParcAiw by mftni ’>1 im. 
Mvrenbfr p^perty e«/MW« BrUitk ImAia^Ffinftpnl 
onliVErcE fuJecrM /er w<«ae la. 

jtufhm direetiny lycnHiryawre •/ pmyttif, tfkttkir 
uEEahtiI. 

Whcrr two auite with m the Mine Mibiecl. 
mftUer nrr Iruvl i<ifct(ier ou the mine ovhlencr Ahd 
dUpuagd of by (he Mmc bimI (he jiuleiiieiii 
in gne foElowa (Im* Jnd|;incii< in (he oihcr thi^arh 
tc*|iftrale decrees nrg dnwn np, llie fari ihei no 
ftpjieol lift* been liled Airainft( <Hie vf (Iteee ileeve# 
doi'a not mako i( operate as m jHtlifmlm and ihws no( 
bar an Bp|>eal againit the ocher decree. 

In the veceof an agent racked inf hie fta(hori(y. 
ratillcfttiou way be iinplie<l from (b« mere eilence 
or aeipneeeence gf the principal. 

An agent who purchatee property anOer circam. 
etnnceaii) which hEeofru interesteftrv mjerree tn Ihoee 
of hU principal amt (hereby obdtint a peeaniary 
advantage for him eel r. moet boU the advantaRe eu 
vaiaed for the benefit of hie principnl ander aerlion 
bH of the Ilyina Trmta Art. 

Where an agent purehaaed lome imoineeable pTv> 
pmy outaido British India at a mIo in execation 
df a oiortgago.decree paaemi in favonr of hia iwinei. 

and llie principal sued him for an aeeeant of 
(he profltsgf the property amt for a recoBveynneo 
of the property to him: 

Held, that the priacipal was entitled to a dccreo 
for an account vf tlio pmAtP of the pro^ieTty. but 
that a maadatory injuacCinB directing (he agent to 
eioeatocboonreyanco of Iho pcip’rty i(,elf could 

ripMeZ-S-isfoarirc 

—aoajinlwftlft -Grant agrabaram-i^ayJii^ 7f 

meraa and ruanens, ichra ra a be en/eferd. 

A right to appeal to a euparkir Tribunal ia a eub. 
itftohve nght whwb belonga to a nitor pod ao Act 


which (ak<*a away ft subvnnfive right is not retroapoo* 
tire in effect eti'cpi by oxprcse ouctmont or by 
oeceftaarj inteailmenc. 

WJiere, (bmwfore, in a an it inatitatod before tbo 
parsing of tbe sew Civil rmcednre Codo, a decieioD 
oo a previous auit of 1902 in which no locond appeal 
lay, was plr*de<l as a bar; 

ffcfd, that Explanation II to section 11 of tho 
Civil Proceilnie Code, lllOR, dul nut hnvo ft ii3troa« 
peclive cfFivl an*) tin* earlier 111 * 0 ! ciim could not 
o^ieralu as a 1«r to (he suit. 

As IwtwceD a tr^ntufiar and Ine (ennotf ft fee paj' 
aide f«ir a imrlieular inirifosn raimot bo ooforced 
alien that pur|n>ye fails. 

Wlierr. therefore, it appeare tfiat n grant of in 
eyra^araM aat nindi* eoinJitioiial un the paymooi of 
certain Nier«« and ''■mvmk which, however, wore to 
eontiaue only so bing na the pnr|»uM for wblob 
they were made con I i numb 
iiefj, (hat the jwyment rrmU nr>t bo enforced whin 
that purpose failed. M« Rajah or Kauasti c. 
RftAt.vAs Kavaksuamma, )£9 M. U J. bV> 214 
8» 1 1 1 Expl* V-Suit 

fnr pot4ft4i4H eml Miesar pfvfifs^CM"* »» fo/utun 
mrsae pr«^(« nef otf/Hdica/ed upen^dMbsc^acnf suit 

ftr suck pr<yir*, <Wher karrt>l. 

lu a prevHHis suit for pneeosiion tho plaintiff 
claiiacil mesne profits which had alrendy accrued ns 
well ne future mv«ne|>rohU. Uu was awarded mesno 
profile already accrued, aud the decree WM eilent 
as Co future profits. On hia brintfoga freeb euit 
for fiunre mesne iicgfiti the plea of »rs /udiMfu was 
raised' 

fW<f. that the mere omission of the Court to 
ml^uilicate iipoii ilie claim for fat nre profits did not 
o|u>raie as a bar lo n •uUrqgcnt suit for such profits. 
U»B. Ml Saw r r<. K<.a Mrig. C. B. R 11, 

HI 103 

'■ * — B* 20 (C)—3«it ea promts, 

wwf.aetr erarHtedeur«<^c >'friwEictiea Court— Pn\i- 
•Mtkt U W Biede •ritliin jHtitAtflion «/ that Court— 
Kveum. 

When a pro. note in lien of verinio profits was 
•xeeuted outside (he Juriwliction of a Court and 
the executant also resided nut of the jurisdiction of 
that Court, but the pro.iiote uns delivered to the 
payee within the jurisdiction of (ha Court and it was 
laleDded (hat (be mooey should be paid wttbin tbal 
jarisdiclion: 

ffri«f, that tbc Court bad jurisdiction to entertain 
a anil on (he pro-note under section 90, clanae (c). of 
the Civil Procedarn Code, 1008, Pi MokahuaP 
Ikha^ Krah r. UuHAmiAP IstAU UtasB Krar, 2 P. 
R. I9lft ^93 

‘ 8' 35. ffee Costs. 

■ S« 35— Costs, pensritl mfs 

as Cause Co«rf, net /bJimcinp /acts on r*' 

Conri, lefirri^ can mteTyerv— JuWsdsriion 
— Remmoa -Prariaeiat Rmatf Cause Courts Ati <iX 
of Iftfir), s. Sfr^Prejaissery note — 'On demand,' 
mraaiaf Cmfitov. liabilific/, Jo* hnmpirtg oriton 
4«ad— Pehtor, Ewhilitp «/— Contras* Ari 

(fXo/im),ae9. ' 

A Bifh ConH has power to intarfem nnder section 
» of tha PioTiocial Small Canse Conrts Act, 1867, 
«im a Snail Cause Conrt departs Iron the ganaial 
role as to costs that they sball follow the arent for 
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r*4»oaj whwb 6Dd no odeqnoto lonport is (ho focu 
«n rooord. 

The wor^ 'on demand’ oied io • proiBiMOrr 
ttoU pnjobla OD domtad do not coaatUnto a 
wd>U 0 B piondoat, bat merely import ib*t tb« 
debt u doe aod payable immodiatoly 
A Ofoditor, boweror, who connuracrs aa art ion 
Withoat haviofr dm demaitde<l pamriit. mar prv. 
petJy baoad^d with the coata of the triali if tbr 
debtor wae all along willing to pay. 

Under caotion 49 of the Contract Art, it U eroeranr 
f« tho debtor to M«k out tbe rrrditor for the Jia. 

dobU. N. Mumbai i. Johnson. II 
•n. L. B. Id9 QQQ 

"TTa ^fL ^ XXIIf, r. 

* — Oiwrrhoa ^ Cearl as fe rwia, ri/<at *./— 

^ AppeWeIr Coer* fa inlrrfrfr-O.drr ea fe 
^ •aeoiToralnJ aa drerer, ifWArr 

f^-Madnt Ciwil R*U$ cf 

•>7c, z7¥| 29A 

Ina mortgaga luit plaiatiff withdrew bU deirn 
»ga<iwt tODo of the defendant*, while it was d«H*reea| 
agauut otben. The trial Judge ordeml those 
Weadaole ap»Qrt whom tbe claiiu bad been 

0>» •PP'al the 

Diitolot Judge ordeted the plaintiff to pay the 
!SS:, }“ ‘PP^l waa oonteodrd that no 

‘„^;s:s.rp4r* '“• “■* 

^ ^ Procedure i* 

}^ •"'* ^ interfered with by an 

i peltate Coort if exercised wroagly and arbiti^lr 
of rale m of the Cml Suke 
draw* ’wd “with. 

^ ^ccmpremiaed ' and tbe tale, 

JMrefore.haano appUeation to tbe qoeitioo of Vahll** 

withdraws hi. «it. 

QMS no time within which a plaintiff tbonld with. 

to at any lime before 
JQtosnt IS pronounced. Bnt where he withdraws the 
•ut ag^ some of tbe defendants after both parties 
nare addaoed endence on a pralimiBarr ime. be 
W OTly within the meaning of 

role m (o) of tbe CiTil Bales of Practice. Eren if 
the case le not eorered by nie *78 fe). tbe Court 
Wander Order XIIlI,mIe I (»), of tbe Cede of 
wvil Proeednre power to award agaioet the t^otifl 

roehoosteasittbuikafft. 

• there are nreral defendants raising rarions 

wenoes a Oonrt has power to award different nets 
«to«s. iWi rxDOon ScpiaaaHi Baonj r. Nncatcn 

^natAiAra AiTAKean, 18 M. l». T. 480; (ldi5> y. 
w. H. 1021 312 

" — S. 47 240 

— 8. 47, O. XXI. r. 58 

^ffMCufion tf drerrs o^cMst U^al rtprtmUatitt 
dsrvossd iuf^rmenbds&tor^PrepSTtp ufffVti fro 
prr^. tfossrts of dreeesrd, decision os to-Appcef, 
laointosaohilirp qf. 

An appeal Uee from a decision in exeontion of a 
uotaa against the legal repreeeotatiee of a deceaeed 
iadgaient*debtor as to.whetoer the property atUcbad 


ID execution forms ,*rt of (he of the 

to the^^dings cvme iiMj.r so.tlo,. ^ : 

XXI. rule 58 Ilf (U- Co,lo. c. i\Kik V»ias,.hs r. us 
i\ OlftieAbs Dm\a. 22 C. t. J. 30 * 32 | 

. th.hr 

UlM^re oil (hi- ih-ad, of n Jiitltfiuoii.-th.btor hl- 
kgal ri-pn-sewedve is brought r<.,.*ni, ,mu? 

sucU h-gal reprrseniacivv mi* up j., ,u;„iinu 

pri^iliiigH lide 0,1 Mialf of a ,J„„„ ^ ,,, 

to die su.r (hi- .WiliTon .ni l, a iK t.rioi. j, „oi „i,c 

CumicigwitlMfi xMh-i 4 : of I he CiKh- of Civil l>iu 
lait IS wKl.iu (Ik- |Mirvji w €jf (JnU-i \X| n,h 

MAnAWMAO HaVI (. Ar.AH iHHVN HajI 393 

IO I -/V/Ko a I9 tU'h 

la rxiva/rva-rAyernW J.j, 

(Jrtfrr, wAwhev eppmiftt/e. 

All 0 ^,-r pa«sei| ,>i, an nj>pljcH(io„ \,v « 
mehi.ilcUo, iibjeclmif 10 dn- mlc ,>f ei-rifliii 

laiimiiTablo pnifiertr »n rkiu uiion of u Uitav is 
to tot ween Ihe parije. to theMiii, an tird, r 
ander se^ioo47 of the Civil IWUuiv cJc uiid 
IS i|ij^lable even (hough ir al»„ ,hVpoK,*» of 
objeeiirtB* made by (Inhl parties (o die dHivm- of 
pPIW'SSiai,. M. ill'ilOtM ilriMU r.SMUArtWSUAS 

*• o, xxi/rr^ 

Avefioa *»/e— f>s«(rmg ../ lit U to i.u.r/uirrr 

— Cea^rmeftoa y Mfe-Cfe/r rrr?t/?M(e— i».T«fMp. 

An auction sate becomes absolute (.'. e., title ptow s) 
»ly on Its tonfirmstion by tho Court. But in 
rbc absence of such a ecnidcate tbe Court j eon. 
brmatKw mey sometiraci be inferred fii>iu the 
totaMof (he aetioa token by it on receipt of report 

»,r.-7/p: vr k’ 

—7 — s. 68 in fftfitlivu 

qfderree— ga.r by he/rs ef eed^erf pHrekapfr^lfe. 

^adeat, i/cea sr< «p lillt. 

Section 68 of (he Cinl Proecdorc Code is condacd 
to suits brought sgainst certified purchasers 
Where tbs plaintiffs sued to eject (he defendant 
from certain plots of land on the gronnd (bat tho 
lands srere bought by the plaintiffs* brother at An 
aaet ton sale held in execution of a de<i^ sninsi 
tbe onginal owner: ^ 

ffeXd, that it was open to (ho defendant to let on her 
own title and CO show (hat the oertified poiYhDsnr 

rST r? HiaiiAt r. UonxA. 

tj >« i«. A. 19J 58 

‘I «"« I* "M* injomtr- 

SL^,15“ appl.clic,, M .. 

sr^i7i5?oVcli7.7it 

of bcu,g .0 .„«hi,g or^oi^^r.? 
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uUivrwisc. nn ioicrvsT i» such mfn^v aiwl dc«jrc^ 
(he funil to W (rausfcrroil to the credit ut his »ui( 
in onler to ho dcnlc uidi ilirrcio, W eoiiUl in Ml 
ensc.s mnketlsc a|tpli«’3tt«m in the »ui( to wltotc credit 
(ho niono^ 9*Knil>f(ir ihe (rsittfcr. 

Ill nil a)>|>licAtii<n (»h (hi* 1UiKiii:il <*f Ihs’ 

Hi^fh Court (or Uio tnin>rnr niul raii-iiMi* ilhtri* 
hution (»( (iiikIs (o nliicli Iho aI >rc(ion 

7$(1), cWu«o le).»i iho CrMo of Citil IW iluit* 
(Act V 0(100^1 mny iKi^^ildy apply, Ike npidkant 
pIiouKI Ik* rcf)ihn'«) tn pr<Klu(H\ in aihlitioii (o (he 
certiliento of (he .Vccouiuaiii.tTciicral, « reriitli’Qio 
o( llio Bepdrnr. Ci Kv*isa KautiN r. .^vrit.i 
Chamx, 1*J C, N. ;3>>0 616 

■ — ■ — — S»d2-“r'»«d 

pir'iMiVfi'eii— SN^Mjih'nu/c JhJ^ (• i.y 

$uilf unite** < d 2 —Tm •!»/«*** of tmm- thrift 

(Jun>lSnb/*''i'ifHl iKJif'rtiltuH hmiiin^ 
of SHbonliwIi' Jiilyr t" uri-i, tf, 

Where a smi inslitulcil unth r -cclion iIm- Ciah* 
of Civil I'ru'.xihil'v id u [li'>liir( Cmitt na* lrHB«f«Tn'<) 
hy lliv latter (u (lit* (*< Ml ri of m Siib'>riliiiai<* Jiidtfi* 
oiupowm'd by (he LiKal I iio 1^11111011 tv(r> MkiUdiMii r 
tbut acctuid hut n here In* a »iih*.Mpiont noiiAi-Mtkoi 
the Locol fhivvriiiiieiiC eoitKiuMl dm 
dielioh dfdial .'(ubonliiialc Juiliro to u )>|m-iAi*il hieal 

■ reii: 

Jfei'h (hat tliu tiuUmlliinte Judi,***, kaioiK <h*rivci1 

hii powvi* to try pucIi n kiii< hy ni* »nh*r !•( rmii«fer. 
maile by the Dialriet Jinlije add niMicr lh<* jirMir 
KutiReation of dio I,<a’nl (i»«iTnnii>iit, ilhl nut 
ceaie tn he "n priiiei|Al CUM C<hii( of iinuinat 
jurisilivtion'* 'within Iho >M«'iidid|* of Mn*(Mn» 
of the Code of Civil J'roKHlurc by the lat(<*r 
notlfleadoH. anO hix im>a'ci (o try ilm puit wb« moi 
taken uwuy by it. M. tiaxAiMtHc A'lKi i Si noi. 
biu Ciiviri 397 

* e» 92 -* 5 MaehMa ^urm ta 

(Ada firv I 9 •ntf (tr^ KAefkee 

runiAXtcaf. 

Wlioro inort' diuii t<«o |>orsi>ti« intrrcitcil in a (rn »4 
havo obUinei) (he upcoMary paiKiion uiviU r anvOdii 
92 of the Civil PrrHH*ilure Ca.Ii*, an v two of 1 hem 
cannot auo without die uthnr*. M a Unw,*. 

^KSAKAYasa e. VanArAir i VtwvnxLiMusHWLx . 

29 M. L. J. 281 236 

— S. 98 965 

— J - ». 104 (I) (f), (2)- 

U**«e^riajprii'flru owarj pMrt — touvml 
•rhe/Aer cowpe/caf— terav «/ fow, tikeihrf (We 

reeuMOH. ' 

Ou ail appUtaiion foe fiUuir an award nade «iiUoiii 
the i«ter\*enhwi et (bo Court, it wasileciiled that 
part of (ho award, bcintt on a matcer whkh coohj 
not be the anhjcet-tBalter of arbitral. m. was vuiil 
but that the valUl ponioti of the aaani bemjr aepvl 
able frw the iavalhl oqc. the award coaki be firciUo 
waa it waa free from the ehiection ofiavaliditr 
Oil appeal the application fnr6lior the award was 
Mject^ on tho grvuM that a private award ibum 
®" tirotr or rejected .a Me: 
uo aeeond appeal lay iq the ease; 

an error M Uw lanot a mmlenal im>^lari(y aiM did 
not coaat^ ot e a ground for leMiioa. p Annan 1 } 1 v 


‘OS(JJ,0,XLI», 

r. I (O) — /*T.Ar e* pane, unifr rf/Mfi/iff to art 
•Mifr. vhWJrrr •ppPo/eWr— Ov.fe#* xrdiapoeiVfe decree 
|iarte, e9aia*t, mtinleiHnlifitt/ of—kri-or 

mtid, im Art/ikp ttetde xurh ifepipc. e^ert oj. 

IMiilr an a|>ppal lies under (JrUcr XLfU, rule 1 
(‘ 0 , of die civil l*r<avilurr* Code against no order 
rvfuriiitf (» »<*( aside a deere© |*i»fc( 1 erporte. do 
np]wal kies aiminst an unipr sotting aside sueb a 
•loi ree C iwlor ?<Hri.jii lOofl ) of the Code, any error, 
el c, made by a ('mirl in ..oitinx niiilu oa re parte 
dctTue is n.rf an ermr. etc , "afTveting the decision of 
the ease' and, dion*f<>rp, eaaiint bo set forth aa a 
1,'ruuiid of ol^jrorion in the meiudruudum of appeal. 
P. Kajal r. Hashnati 914 

~ 1 :1 — (2)* 0.1, 

r. .y .fpprtMi* C“H.t fo iotphad all 

jw.r«*s— .VWr*-«.y PA 1(9 oMMrtfii— Decree 

f»r -afe, Mhrtfcer- ofi .vtitr, 

dividing an apimM. it i« (ho tin tv of Iho 
A pH Ini I- C.iurt to Iwing 011 th,. levord nil llio niecBs. 
ary |aiMio« lo th*- ap|N*nl. 

Whiee, tlu-r.*f.*n*. 11 ihviro for sale wa» ].aiiw*(| in 

a «iii( in whmh amv.*-sary parly aiMlrr Order X.XXIV, 
rule J.ipf tb,. Ci»il Pnv. diire Cudu wfii knowinglT 
oiHirieil fr.»m tbv array i»f pn«k'» in njipenl; 

ffr d. (liM (lie dm-roe cold not bo alloocd to 
Aland. M. ViMnoAi 1. Ukmikp Aumai. 814 

— 7— " — S*. 109 , IJO-l'niuc 

A/.njAivr^dr** in C.nrt 0 / Uts than 
n-. U'.OOO-IMue oJ tHbjrrt.HwiUr diWe ^.n 

U UifMnJrtff in (V.nn<*ii N,«/e Ih^n Ih. 10,000 

-f^i^tc, i/en. te 9 rwnre.f-Ki*o/n-MMrrdy or 

»m.lt>rrllf lu. or .vti^rliHS 

oJ Mcnwnrrw .x iMne*. .neoninp of. 

. "1**^^*" ci-diKeate for npin^aHng 

o 111* Slaje.iy m CoHiwd. it ii nwt vnough thnt 
Ike deeree or Qnal order in the ease involves, dipeelly 
•w imlin'clly somevlaim or r^ueslien to or rvsuetrin* 
pwperty worth Jl.. Itf.iico or upwards; Ihc value of 
the Mil>;«s^.H,aili*r uf (he auk in (he Court of llrH 
iiisUiwv lansl a bo be Bs 10,000 or upwanls, « 

«l.cn?. dird*fMre. dm vMuvofthe subject. matter 
k ’ iWfourt of Krai instance was leas than 

Rs. 10.000 but the value of die subiect-raatter io 
doimie ou appeal ig Ui. Majeaty in Council cicaeded 
bat aaiouatuwinr to (be claim fur mrsno profits for 
the iwTi^ betw^ the matituliou of tbo suit and 
(be petKMO for the certibcate: 

WWd. ihat (he caw did not utisfy (bo pronaiom 
ff Civil Proceduro^Code.aod 

that iWpMKwaerwasiwt eucided to a eertificaio. 

^ xr I J*«LtAjis*At, 2 L. \V. lOST; 

18 M. L. T. 4^0; <l9lg) U. W. X. <ni 296 

— ■ 9. 1 09 (C) 46 

‘ — '■ s. I ID 46, 272 

S. I IS 458,67^ 

7C0.dJ2 

“ 8* I I S^bimirafiea Atl 

8rh. /, Art, ]A6 — AiMrd*Oby«cf<ons 
j ^ tiaw^ »../,»,/ Court to kear at btinp filod 
vl ^ **^-f<erUio». ampHonrp of^Juriodictha. 
WhereaDutrKl Monsif deMinod to bearcfrtain 
otoe^a to aa award filed by the petilionor on 
the ad tbactbej bad bean filed eat of tioio, 
while M a mactn of fact they bad been flltd ia tiflio 
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tUi tb® decUion •uoaot^d to o d^clioatum 
of « jwijdictioa by tU lowor Coart aod tUt tb» 
MO coaid bo roriMd oader ooctwo iJ5. Ciril 

PwodwCodo, M« RiTNia r, Kotisoii RiM*. 

•AMY Oamr, a L. w. UJS 535 

~ j • . >. — ^ I of law 

<tf foel^h/tr/omco in rennon, Kb«a ffl/onij— 
Ali«»M^nKhc» of docHMM^ory eridonce. vArtA«r 
90 QJ ground for tuforforonot. 

- CoQrt by »o error of Uw toit 

g^jidiction IB tho Ciril Courts or d«ai«» jorudictioii 

wtorfere 10 nntioD under oectioB H5 of the CM I 
nocediiro Code. 

But wbm tU j^idirtioD dope'odt on o Andinc 
of fact, anloM (hot findio; of foot rooU od aoovidonco 

I '» “ »« I.*»ll7 

-1^ ^*?^i ®*““* iotorfoco ia roeioion 

the lower AppelUlo Court boe mieconetruH e 
portion of ebe doeaoiouUry evidooco or iSBorrd 
importont endenco io the cmo. m* Kikit Neai. 
eirtA V. Thatvah KiocewitA Rao 209 

■ e* I I S^ITifUrsiMj of 

$u*l with farm, mon to ro-Mt it-Omimom to ton. 
lion veolfd la Couti^Rfomou. ^ 

Aeult WM withdroiTB with penniMion tor«.fll« 

Urme on which (bo oull 
ehmild bo allowed to be withdrawn, oipociallr oe to 
ertttt. wai not eoniiderod by the Coon matiQjr tbs 
pormiieion. • 

cooerder the queetion 
of coeU, which reioltod ta eubMontiat iDiuMke 
ooing Mated to tht defendant aaounted to % 
fail^ to ««^»rciie the jeriidietion roMed in the Coart. 

H.' « *• *■ Uahaiax 18 a L J 

10; Bar. 

141 
146 


10:>3 


s. 

8 . 

P, 


502 
240 

iHinhljnliou Jot (V of lSeV),!i?Mr?^-V^t 
■ /;^}v W > ir ^ l>on ttflMriotloanotlTriot ^^ 

Apart froB etetion ISO of the Code otCMiP^ 
9edura it it the Coart which haaiartedir^?: 
grant the Ffobalo nnder eectioa 68^ the 
tad Adflunietmtioa Act that hu a- 'T®"*** 

■rr.K 

jotiidictiott caaaot be taid to bare b^ 
l^aoM by bifaroatioQ of the dieWcl^bo^^i^rJlT*^ 
dealt with by iho f^Wto. h'a wfibif* Vk • 
of ABOther^etricr 'S*” 

RlMAiWllll Chstty 

499 

Co.rt io«„« „a •,« 


CIvJI Procedure Co<i€-(Jdcw)-contd. 

liM nol Wci. taken away br 
UnSof XLI. rule CirU rnHvduni Code M , 
^* ** ^**''‘'* '*• RA^AKBieuNAVu, 2 L. W. 

263 

^ : S, 153 , O. VI. r, 17 

Aewiidmc-t of fUiHt^DirrrrrioH r>f Co.nt top^noil 
nttr mote of aefion oiUimg during WH-Jencu of 
me— AefcndNWet. if prrmiltnl. 

i^over u eharc of the 
eeute of A alli.jfing that they were bis hciri, but 
• . ****^ cscludpd fr.im the 

^entaace by a iicarcr cousin who «bb alire at 
the time of A » death. 

Daring tbe pendency uf the sujr, H one of the 
r daughter of A, died and the 
plaint iffe applied for amendment <if the ulaiid ao 
•e to incline a claim to a shero ae heirs of B. 
jtrL*"**!!?**?"* «PPWI '*'» the gKiund of 

jia being baeed Oil a BOW cauie of action based oa 
oecarred euhecquently to the suit, 

-I? L .k* . *he am e mime lit nnder 

Which the plaint I ft# claimed aa heirt of B referred 

iL“ occurred after the auit had 

,^2. , theCirU Procedure 

IfiU, forbidding aucb an amendment. 

Theie la bo a^lute rule of law ob the aubject of 
amei^menca. The matter is merely one for the 
li^Kial diacretion of the Court, which will allow or 
diaatlew amendments m the ciirumataocea of the 
coee dictate, only remembering that it alioald not 
MUM p^jodice to (he other aide and it ahould, 

M peaoible, groul multiplieity of tuila. 

KiiAtfx r. SoNAB SAuavo. V S. L. R, 61 

a- 157 , O.ljti, 


8 . 


Nib 

7 
r. I 


*“ n «ir^ A/ —/« rciy It m t ,oh of SM m fe 

^HmUofndf,nf MubeToutue righu if ultra rjiea- 
Cird RulM of RroHirt, roU 49. tfert e/-i»ri«/ecl 
»Pr ff Judgment W /fed ,cWA mememudum of 
•PP*^'“Appcni, irftrf her time* hoirrd. 

f**® »ulo making iuthorky 
to alter the provisicna in the btatuto. ^ 

Per 8a.f«.rm Aii^r, /.-the eapresahin ‘Vulea 
made m eectina 137 of tbo CiWI fioccdure Code 
J^al mean nlea properly and ealidly made, Id other 

^lU“*‘**k*l!*' ‘''® proper antbon'ty. 

Purporting to be made 

tSr'ill.idiliT.M ‘h. MW c«i. 

ttnW «9 of ibo Oirit Ruloi of Practieo lecmt 
W ^ct bj tbot tbo prodoclioa of I 

pnoiod copy olooir w.ib tbo momoniKluin of .oomI 
r. CToipolo^w^re tbo looph of tbo iudgn.eor?r 

or^roicHoTOw^Md i. 

Pot ff.jwr,/._(l) Role 49 of tbo Ci.fl H„|o. of 

“ielAc^-i^Y 

J^d"£o‘^"i 5 :i;T o°'&t''"‘ ’"'If 
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Whw, ui\ a|){K^I is prptvntM wilMnilK' 

lyf ItmilAlioh an«) a cprtifie<l v^y of thp jiwtic* 
mcnt appfnla<l anin^t ii* liloil alone iHch tlap mpmo* 
rnii<luni <»f a|)|x*ul bu* a priiilc'il enpr tbo jiMie*nenC 
U’Jllo<) out of th«* appeal i« i;o( tiuiL'lMimJ. 
tt* R.i!ilAKH1SflNA I’lr.L&l V. MUTIIt'mi’MAl. PlM.AI. 

29 M. t. J. 603 924 


O. !. r.9 
O. l,r. 10 

O I 


456 
332. 
814 

, .... 10 — TW 

pnrfij, ithetht.'tam bf h' Jinnl 

A peimoa wlifr Uu out Ijcen iinplpa4M eitlier 
a» a plaltitiff ur a iMfUilam In the Conns below 
cannot claini to !>« ma<lt' n partf at the final Mafc M- 
lh« ea^e. p. Iti Nuat SiftuH v. UraorvL 

I© P. W. R. lOio 27 

— 0. 2, r. 2 59 

• 0» 2( r. 2— if***/ 

miwtf /or ihjifl U /ur***— aw*/, ithelk^/ 
bofre^l— Joint vtr»fr*hi^Hi^K> lo purhlinn 

%ncuUntol. 

\Vh»re the cliiiaisaal irf a luit tabes place for dvrect 
in tlie Wi of tlis «Qi(. OrOer IJ, rule I of (Ik CWI 
PrMod»se Code duel not pretludf a plainliff, whoar 
nnt hat been thus dimiiased, from bringinir a aevoad 
suit. 

Order II, rule i, nrpiirca a plaintiff to include in a 
miiC the w Mu of (ha elalm which ha ia catiiled m 
walea iii raspact of the v*rtkulaF cause al action 
which fonus the Uskof the sail and doc* n .4 
cum pel Inm to iocluda cliiiius arislatf uut of different 
uausos of nation. 

TheriahC tuduniHiMl pan it ion in .h»v •>f the iiic*. 
danl» of joiul owMcr»lii|> uud as bNiras tlie vntii 
awjiemhip subsist r. any of ik- p.i.K „w,kts may 
duiuand partition. ' 

Whero, therefor., » jilniuuff • ..nit r,.r bin sliuro of 
two mortKmge.dvbts realised U the dereniUnts from 
the roortgapora waa dismissed im the froond that the 
Mit fjr partinl partition did ihh lie. awl ha then 
broo^t a auitfnr |>artitioa of all joint properties. 

iirid. that, the cauaes of action inthotwo suits 
being different, tho scvoml suit was not borred b» 
*• <lct4ab«a>l y. tUraii 
built, 87 P, H 1016: tffO \\ W, H lOlo 463 

*■ — o, 3 , I Qgg 

Dafora an pnWc deerea Qn M rra sseJ 

Wi P. B. R. Kisiiii^a y, Dtasa I'aaftin 479 


It is abaolotely easentiol that a plaint, not 
to beemhomssing to the defondanta, ahoald atat^ ' 
(hose facts wlikh will pat tlic defendant on bis 
guard amt tell him what he will bare to meet 
when tbe ease eomca ou for trial. U ia not neeeisaiy 
lo set out ths evidence wlwreby the plaintiff pM' 
pooM to ppATo tho facta wbicli irive hiio tho title. 

.\ plaintiff ia bound to >>taic iho natoro of tbs 
deeds on which Ik* relics ill deducing hia title from 
(he pi^ruon niuler whom he claims and show tbs 
Jevolsiiimnf (lie estate to himself. 

Fonirs ahouUl be held si riot 1/ to their plsad* 
iiigs ami should not be allowed to prove at the' 
trial any fact w hich is not atatrd m tbeir pleadings. 

A pLaiiitiff may in certain eirciimstancea rely opoa. 
ooveni different rights alternatirdy though they 
■ay bs ino>n»is(cut, bat lie cannot be permitted to 
allege two aberdutely iaconuslenl utatemoots of facts 
eech of which is dcvtructire of the other. Cs 
Uati Lit Foaoiav. JruiicstBa Die. 2d G. L. 7. 286 

181 

, O. 6 , r. 14 , O. 3 » 

l“. I — fVaiaf— dipnelNm */ cw/AomW.I egsnf— 

Hotmt, ./ tef**l— djre Tf nonet Ae( U1 of J«0l)y 
4. 19 a (c). 

.V pkaint signed by the authorised agent of tho 
plaiiKiff is valid in law unlau it is sliowa that tbs 
snit has not been iasiitated with the approval of 
tbe plaiAtifl. U« P. B. R. AMiJt*i')4.yjsaA v. Ram 


Ciiiain Das 


Af 


0 .8, r. 

O. 7, r. 

O. 17, 


859 

li7 

607 


17 

1 1 (c; 

r. 2—roilurO 

•uijuninttl /ireriny— 


uac !•> ,ti>ffnr „i ,ih 

•fi^ni>um—!h.mi00,l /vr 

Urder .XVll, rule 8. of thu Civil Fn>tf jcluro Cede, 
*"f'*T*'*^ Court the responsibility of CMrcialog 
• discretiun Wforo disposing of a case imder 

Otd»*r IX. when A an adjourned hearing tho pertiesor 
any nf (beiu fail to appear. 

• plaintiff baa closed his case 
SM tbere isevidoBca which If unrebutted woald prove 
hw case, it is not a jinlirial cxerciia uf diicrsHoa lo 
dismiM (ho snit for defaall. and the Court ahenld 
recoH (ha defence cridence even though (Be plaiotiff 
n absent and dispoat ef tbe c»m cb its merits. «• 
AaMainu Uthwaa r. SIuxsimita Rant 869 

... ,* “ ■■ ■ O. 17, r. 3 — Brrisicn 

pessed JoflKieHk.' trhflUr onton^norit. 

. ‘fwthwiUi’ under Order XVU, 

rule a, Cml Kroeedura Code, ia a deciaion passed on 
wants on tho Dwteriala than before tho 
vault, m. in n dubiriru SoKim. 2 1*. W. 
1067 307 

—Z — 21, r. 2-J^ 

payment of decree .Ifbl hvjmAfmenr.deUor-.Formont 
yt etrtifiM lo CeiMf vilhin iMrte years— 

**^*>^r henfil-Limitathn Je1 (fl 

V I906>, e. 2U. 

^ limiutioft witbitt which 

o. 6— Pieadwy— Ka„Ui7 w certify part pOTeaM 

lerrfa _ ' J® Court. Ooce tho caRificmte is mads, tbs coait *• 

boQod to rocMiaa the pnymeaU prerfoaaly made 
and of (he LimiUtiou Act cooics ia 

leva limitauuiL 


hound fe otoio nZZTIf' ^ 9-«««^-Ku,nlii 

^rf.'srreWvei^Sd'^rt^”^2!f *? 

trntpie^in^ ‘^'^P<«»d>n8S— faamsia* 
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Wh«w, th^nfurc, in * pteitioo f«v ezvcntionthe 
d^cr«e.holtler rvli«d opon n pnn Di«4le by 

(he judjrAenUdobtvr within three ycnreof (be ket 
•pplicwlioo for exeeulUm bat certified to Court 
tfier tbreo years: 

that tbo poynent wu effeetnal wiibin the 
mMninjrof section 20 of the Limittlion Act end 
(he nppUcntioii wm not bnrrcd. M, RAJtn A»va* 
C. ASAStHARATNAM AtVAR, 20 M. I.. J, *300: 18 M, |. 
d. 47fi 313 

— C,2|»rr. 10. fc4- 

AencutMA— Omcr /or n/fecAmcof— AfidiVotMA /or 
cjccHtten MOf dispel o/^Stihor^Hrmi epjdicshVn/ar 
•nlc oj profcrf^, wAcTAcr berrvd. 

Where ab order for Bttecbment wee eiedc on en 
execBUon eppIicAtion but the eppltcntioo wm not 
^>pe*ed of in Any wey and nnothcr applicAtkm waa 
made for the eale of the pro|>erty; 

ifehi. (1) that there OAeld be no bar of liaiUotion 
in (ho case m tho deeree<heldcr wm only BekinK 
that effect be f^ren to the appUention wbkh was 
already pendinf before the Court: 

(2) that the decre«>holder hai^ooi disabled himself 
by laches from acekinp to enforco bis reaicdJes nnder 
the pendiop applicatiee. M BonvAaajr Vixkata 
PB svMAt r. ScaaAi(A»TA Katani YAur 37 

— — - 0» 21 , r. 1 6' free.. 

decree for, «n ttrpetl o/ eeweteef — 
TVea^for <•/ dcin»H<iH( rcHCweet^.S'e •fyiifiian by 
(inssferee— reeree-hefdcr, rigkl^, tecarreferfeeny^ 
ffreentinp Oenrt, coMpetraey ef, foreajiWeriNcnpeci^y 

of decree*hol<fer fo CNysyeereMCBt ewfop to troo^rr 

of domfaant ttntment 

An injunctior) ftrautcil by a decree in respect of an 
easemsDl docs not cease to be etecataUe by the 
decre»*bo1dcr merely became, sub«e<iBeAt to tbc 
decree, he hss transferred the dominant leacntent 
to a third party. A decree. holder is pneta fm 
entitled to esecate the decree and it is no answer 
to his application for sseention that he bas trans* 
femd the decree to a third party, to Iouk aa ibe 
transferee baa neither appeared nor applied for 
percoUaiOB toeaecute tbedixi^. 

It U not competent to tS»e execetins Court to take 
into oonaidexatioh (he fact (hat by a transfer of the 
dominant tenemont the decree*bo'der is not entitled 
to enjoy the aaiomcoc right granted by a decree. 
M. StLV Pt&A VanuoADi* r. St’avA Rao Bab mm 
ZahckiubOako. 29 U. L /.6»;2£<. W. 11 22: IB 
UL.J.4fl4 542 

— O* 21, rr. 29,57 

lareufion— A*ofi«, isne of-A«orAwcar— De/ae/l 
ea |W>* of de cree hoiifor— O^mfossf of epjWjcetfoii— 
Oriorforoaoeution, whether res jndiosta. 

Ths diamisaal of aa exnoatioa appliratian nnder 
Ordsr XX 1, rale 67, Civil Proeedore Code baa the 
effMt of ytoating a prior order passed nnder Order 
XXI, rule 23, orderiop eaecotien towoce^ mi 
PasiAKAaerriN CnariiAa c. Kaxibka Vachaoa 
J lBsiKA, i L. W. 1065 293 

O. 21, r. 57 293, 

911 

O 21, r. 58 321, 

393 

, , ^ ^ Oi 21 , r, bS'Zfocree 

below Rs, 6,COO>9«t( tnlucd oberr Rs. 26/»0— 
fitrisdMion. 


«-• plainrjff W.^hi „ f,,. „ 

lliatilwp^lHm- Ml Mhicli sl„« 

*** •'*^'**‘ •”«miiclimciu uiid hiI.. in 
eat iDfact loll of iJw iJocmt Iwhl l.v .li'fi.MilHjii So I 

7 *'."Sv. -• Tl'"' ■''■c-nv «•„. f.,r 

.. 000 . TJip IHII wa, \aliiiol n( U* go.Ooo iho 

Th. 

M iW H>cli Conn: ' ‘ 

u /*•“ I'^l-f '»‘b«l|o„ of HUM «MS 

K». ..WO ami. then. fori*, tho n|i|«'»l In^ ir> ih,. thVt:v„r 
Judsf.and not totin' High Co.ul. a! Kiimita lUf . 
kliBTA* l.t A. r. .1. Ilut 879 

“ 21* r. 53— 

reap# esofcetA.rbMPNf </ i»*mvirnblr ,y,lun> 

fjoi ef-/«rj>*h>rfoa-Sel/* I’e/we/A.M AH (17/ r/ 
1887), A. 4, 

In a suit iiifttitutcil uiiilcr C)fi|..p XXI, rulu iK) 
^ the Code of Civil Pro^'nlmv (ImIi niriiosi i|m 
jmlfmciit.deUor ami the ilrrnv.holilor) ri> cancel the 
attvhiuent and also to iloclare tlini rhr juilffmcm. 
debtor lias no interest in the prap(*rty aeiaclicil (ho 
market value of tho land an.l not il.r nniount dim 
mndsr (be decree in escention nf which (lie Innd 
WAS attAchsd. determine* tho Court which should 
s« lert Ai A the sale, M . N aaa va x Si n<i ti v. A n a ^ * m i 
R aiiM. 70 H. L. J. 77) 1 33 

0.21, r. 64 87 

0.2l,r.89 37 

' - — — O 21, r, 39- 

fVp^f by parchoM*— Stf/e nut roi./ii'mcl— Perwa 
applyray to rrt s«iJ« rafo. i/fon oWiean*^ of 
tfcpas/Zs. * 

Amounts jmhl hy purv'tiascrs lu Court auction 
whose perchaaes liarc not been t'onfirracd ami which 
amount s. I berefosr. caunot be Hllliilrawh hr ihe 
d«ree-Ji«hlef at his plcaaorc, cASuot be taken 
e*lvatiiA^ of hy any person who a]»|>Ur* under 

Order XXI, rule BP, of the Code of Civil I’mcediirc 
M. MrHicowx RnwTura i. RAXOAiitABiAa 9J3 

T — O. 21, r. SO-Solo 

aadccefal.ifccrpe— .VeH.rnsfM/ciwbfo nrp«po«cy hold 
iay. merfyeyeci/, r^kf to set asi./c wfo— "IFAw* 
.■fenrsts ore ogr^r<t by the ntlr," MCiining cf, 

A mottgUiKco uf an entiro noti.transfcrnble occu. 
pancy bolding, who baa pnrcliAseJ tho holding in 
execetiun of his rtortgage-deerre. is a person ’Vhees 
interests are affected by the sale" oft lie holding in 
execution of a renudccrae, within (ho meaning of 
Ofder XXI. rule 90 of the Civil PiMCvdurc Code, 1908, 
and AS each has a /©cm etemh* to apply on<W chat 
rule ceeet asHto the sale. 

The words of rule 90 "whose interests are affected 
by tbc aalo" arc xoty wide. C. SAiunAr.A Duni 
r. XatrsA OovAt Sas Popoar 859 

— — — O. 2r,r. 94 254 

0 .21* rr. 96, 99- 


CmirS. irheii etta direct pocteMton. 

Order XXI, role 9 (J. of tbo Civil Proeedura Code 
gives inrisdictien toiho Court to diracc pnoaetion 
only if it isMlisfied (hat the obstruction was by 
the jadgment* debtor or by seme other person at 
his instigation, m, SscaatABYOf Statb t Ciibrc* 
KABA Nabat^ckakcrri Pisharopi 798 

O 2l,r. 99 799 

O. 2f, r. 101 102 

— — — O. 22, rr. 3, 9 38 
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— 0. 22, r. 9, cl. (2>, 

t\f tutt t9 

of oetioA no* fH. vivinf^Fhiniift Iffol rep.». 

»4nlatien, Khttltfr earn to ft* am\lf 4batem<nl— 

O-rifr of nhaiemeni tt prooeculion 

of mnnasti- 0 } undiiitl’d Hinffn fitmtlg^Cam^e of 

MtioK, «Briues to rtmain\nf oo-porrtmnrt. 

Os-Jer XXU.rulc 9, clauM <2) tppii«« onlj co««cm 
wliere an a*«tcmeat tak^s place tn ronaeqoenec 
of an appHvatioa not hovin^t been made "witkip (he 
time IimUe«l hj law * to brini' in the )cK«) re|«e> 
aeiitailTCB. 

Whore, thorufnrc, a Court treats a sail a« harisc 
abated 0 \riDf (g (he mum of action not sorririni', 
there h no right in (ho plaintifs legal rc|»rMen. 
tativo to appl^ under ral« 9, clause (2), to act aside 
that abatenient. 

An order of a Court dvvtaring that a suit has 
abated owing to the cause of action aet surricinx 
iaa decree as it Uctermincs tkar the right of (he 
plaintiff esased to csiat nn hti death. 

An ap|«al against an order luisaed oa one date can. 
not be t rented as nne against a decree nasaed on a 
(liffennt and prior date. 

The cause of action for a suit for damages caused 
bj the nahcioua proeecutkMi of the manager of a 
joint iindiTidcd Hindu famil/ dues not, oa his «leath 
•urrive to the retnainiog eo-parvenenevea as regards 
that portion of tlio claim wMvb related to the loss 
incurred b/ ilia estate, because tbeMmvii.g tion. 
bars of an andividod family are not represeal rives 
rf thedeccased member. M. f^vpnnuAVu Utk r. 
ViNaatsaavtra. ^ 

22, r. 9 (2)- 

AgpfwetiCH lo Off Mole ahs/eMcal of naptnl — 

Srh. 

J, AH, (71 

Where one of the nacesurr pnrties toon aaaeal 
WMmardeead on the «rh Jauuery iDra and appli. 

Ulh April i9U, the e lease offered in (ho epplication 
teieg Ignmnee of (he fact of the murder and it 
boieg further alleged on tbs hearing that both (he 
the tlme'^*^’'**'**’** ftbeeot oq pilgrimage el 

HtU, (1) that ibo appeal haring abated aix mootbs 
after tbs date of the murder, tbo application 

re*,7w*.^ ^ abstemenr 

(2J that the appallsuts had failed to ehew caft 

ftii' ^bal they 

lired Trahio 16 fc»j of the deceased's Tillage, and tbu 
the aicoM about abssneo on pilgrimage o,m not 

aftdariis. p . Bh sa t ft *a Nn* i k Si k«r 697 

— O. 23, rr*l,2 

^ 234 

pesssd iaocfordunre ,«7h aprSiat^ 
o,oinst^|>,c^. (f S 

of a decree _ .. ^ ^ Tutoe 

performanoe of a coatract uTs^ll *(he 
alleged that iba? were not 

.. .b. .c r,t"i 


eomproQiiec to wbich they Trore not parties. 
It appeered that what had Uappencii was that the 
Ist defendant had made n statement on oath that ha 
and other defendants had ngrood to ovecote a 
sale-deed in favour of ibe plaintiff who also 
had made a siatenent on oath conhrming tins, and 
Ibe Court had. thereupon, directed a decreo to be 
made in accordance with the agrconianl of the 
parties: 

Wefd, (hat the nrtkT wns apparently passed 
under Order XXIIl. rule 9 of the Civil Procedure 
Code and no ap(>enl having been preferred agninit 
It the decree passed therein becniao final ar.d binding 
on the defendants. M. Kanxavv r. RsgsxKS 21 

— Oi 23, r. 3— petition 

flad ia ma/erjoa rose «s to adjust meat of ditpHte— 
lU9iorrmUe». <f aece>sarp-.£oi<rescC“?efirma, rtdm/e. 
tAUHjfof-tUfiotmtion Ael fXl'I of lOOff^, s. 7. 

A petition filed in a mutatinn case in which the 
parties merely request (he Kowaiie Coort to effect 
mutation of names la accordance with an agreement 
cone lo between (be parties out of Court, ia not 
compolsurily registrable and ie admissible In evidence 
ia a subse<|uent civil aaie to prove the adjustirent 
« a dispute between ibe prlies out of a Court. Ai 
StrsL Pmsao r. Ul Bahadur. 19 A. Ui. 1123 902 


O. 24, r.8 200 

— O 29, rr. r, 2- Cem. 

pani*$, suit o^inH^Ptoptr /ramisg of $i\t • Amtnd- 
wfsl 0/ pJeiar-Srmaa of nori«a/rer ontnAmtni. 

In a soil against the ladia General Navigation and 
lUilway Company and ibe River Strom Navifttion 
Company for the recovery of damages on account of 
short dcliveiy of goods committed to their enrofoe 
fmBsmissioft hy them es public carriere, the plaintiff 
dewribedihe defeadaots in the plaint as the India 
O^ral Navuntion and Railway Company and the 
B*vvr Steam Navigation Company by their joint agent 
Ur. A. E. Rogers. Whea (he ensa ratoo on for trial, 
It was represented to the Court on bohalf of Mr. 
Rogen that be had retired from (he aervj«*eof the 
Compeaifs aieatioaed and bad in fact left tbe 
wairy, Tbe plaintiff Ilirregpoa applied to the 
Court for karo to omit (he name of Ur. Rogers from 
the plaiat. This application was grante<l end the 
suit was decreed rx pnrtc ae if it had been inslltneed 
apiort (bo (wo Compnaies; 
l/rid, (l> (bat the plaiat m originally framed was ia 
of rule I of Urdor XXIX, as the suit 
eboald have been framed against the two Compaaiea 
deaenbed by their proper aamca; 

»2> th«i,aa no qaeetioa of limitation aroac, the 

aaicadmeet of the plaint might stand, but tbo plaietifls 

were teuod to serve notices of the suit in the manned 
wk 2 of Order XXIX after (bo anead. 
^nl M been made aod the eoit properly coo« 
rtilaied. c. Inpiau ORxggAb g. N. * K. Co. v. 
Ul Hohsx Saha, « C. L J. *41 35 

29, r. 2 35 

0« 32, Ft 3^Aepoiitt~ 
of guerdu* ad litem - Omimioh fo moke firmol 
*Z*^'~*fi** of ioikt /ffmi7g, dtolk 

a™- Centract 

Aft OXoflffltJ, a 247. 

tSbcretbe pUiotiffa duly made an appHcaeioDfor 
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Iho ftppomtment of a gavdiiin «<! Uf^m of th» mnor 
defoodasts uidthe Conn iMDed outU’oa m m)uir«>d 
by Order XXZII. ral« 3, Bnb.rak 4, nnd the 
took all proper atope u» defend (be eea«; 

H*ld, thai the oxcro omisaion to peas a formal order 
to appoint him u ipmrdiaa e<i firriH vaa a m^r« 
irragalarity rtbioh could W cnedonetl anil dul not 
ataouot to a defect ritiatuig all proceedinjca. 

Where the father of the minor defonJanta vas 
a partour in a firm and aa SUnaffer of a ^nt Hindu 
famitj conaisting of himself and hia aona mprea'aird 
the whole family in the partnership- 

BeM> (1) that hU death did nnt bring abooi a 
diuolution of the panoenhip and die family, which 
may bo reitanled aa a prraene. lemalard panners both 
before and after hia death: 

(2) that tbo liability of the minors for the debts nf 
the firm sme limited only to their share in the firm. 

P. NaftatM Das e. RAttt BtoynKAs,6I I*. R lUl.v 
ISd P. W. R. 1015 45 

— — 0*34 r. 2 320 

^ « — — ■ I O* 34| rr« 3? 

sien of ti/M fijtd for peymrat of mef«irepe.mear». 

ifor^jer, to nd**m ot of n^ht 

ojt^ time Jterd— Order mode »ilSomt JmrMiclioM 
^Aectaien 

1q oaees where the mortgagee snea for torecloeore» 
extenaioa of time for payment is not giren ae a matter 
of conree and tha mortgagor is not entitled to redeem 
nt of right after the time fixed for payment alth'>ugb 
DO order for forertosiire absolHte has h^o passed. 

Ill silts hj the mortgager to redeem, (he timt f.w 
payment is not oxtooded eseept in cases of Accident 
or mistake. 

When a Court extends the time when it lias no 
power to do sn, n High Court hna power to interfere 
with the order in revision na one paasctl ni(h<>ut 
Jorisdietioo, but will iMtdoso if it appears (bat the 
order was made in the interests of jastice. M 
Uuaoaaas Mopalt r. Rsusssegi Cskttt. 18 M. L 

T. 406 200 


O. 34» r. 8 
•O. 37- Order 


240 

to /urauA 

eacunfg— tetters Pntear. cl. li^Apptol. 

Vo appeal lies sgaiast the order of s single Judge 
OD the ongiaal eide of the High Conre directing 
the defsndaatin a suit oader <)ruer XXXV*!! of the 
Oirll Procedoxe Code to fomisb security before gnat. 
»g him loaee to defead the suit. C. Sckmlsl 
▼. HAtrtkH Bank. Ltd., *2 C. L. J. 41; 
42 C. 780 ^ 38 

. “ 0» I** 1**-Rrrciivr 

oppewtwf of, te feceiw rents end projUt—SimoU 
mo^ decrer, eaeewtsea ^—Froporif not erteehebte 
— Jcecutien, how off*<*rd 

Under (War XL. rule 1, of the Cieil Preecdore 
Code, a can be appointed to receire 

the »au and pr^ts of an estate which canuoi 
Itself be atlacbed and contcqaeotly 


decree for moaey may be execur'ed by apiwnibig 


nmide 

«uvuer BAT oe execur*H k* 

Reecirer. 

Where the mtereitscf both tbo demcbolder and 
I he jniigment.debtor cad be safepaerded emi 
where there le no other way tban (be appoiatment 
of a BecexTCT la which the decTee-holdet can 


to res-ow any approoiahle .part of Ids rlAim. iln 
appoiatmeiit of a Kecciver is neither unjust mr 
inconvenient. N. Lsiiasl' Uai v. lUn^ai uami II 
K. LK.1I8 295 

— , O. 40, - 

AptMtiotmeMt of frifOtlo/ ti* /t-NYorr 0/ 

his ottutf. wkftker PoKYr to fiftiviMt Avrur' 

if lecfedcs ml to po.rrr to rtmoif Inm 
rfeusM Act {Xof !W7A *. !8— 0«.rtea 0 / p, ., .f 
It ie n« illegal to appoint the next frliMid of n 
mintic also a« a Keceirer to manage his esiato on his 
liehair. 

Apnwerto ap|>oint a Rorriver (|i>ca not of itself 
incluilc a power r» remove tbo person so upjmmuiimI 
and sect ion IGoftlio (icupnl Olsuscs Art has ut> 
applientinn (,» ai>nolutuiPu( of ILuvivcre mnile l>v a 
Court. ^ 

Where it is sought lo remove n Receiver oirendy 
app.^inted IIm' burlcn Is upon the person applying 
for tbe removal to prove the cirenntstanees which 
wouM justify 1. ftl. RvKUANt AvMAr. v, Advih atv. 

GixcnsL OP Mi*txsa 1^05 

O 41, Tt 4— dppeo/s 

-epsr^r. b,f twa scTs of ,lffrm<imnf4-App(Hl by omt 
«l, dMMissef ef—AppntI, ftforiof oj, by othor ~ 
ihscrctiea of Conrt to Jismrss «aft oa necinst mil 
doffnAoml*. 

Tlis plaintiff filcil a suit for posaeisloo against two 
sets «f dcfemiaiits end obtained a decrc'S in tbe 
first Court. Both the sets of defendanis filed 
aeparate appeals on dlircpcnt detos. Tbo anpcsl 
fticil by coe e« of defcudeiiis was heard nod die* 
inlsi^i. Sulisequemly the appeal filed by (he ether 
set t4 defeadsnis was taken up. The Additional 
Dislrui Judge who heard the latter Ap|*cal Udng 
of opinion that tbe plaintiff had no (i:te lo the 
pi^Terly, dismissed tbe suit as against all llio defend. 
antS' 

U<l>l, that (he Judge had (he discrolion uoder 
Order XLI, rule *, of the fiWl Procudurc Cede tc 
dismiss Ibesujt as against both sets of defendants 
A« ISHsa DcTT V. Uosst Dvata 399 

■— 0. 4l,rr, I f, J6 

74 

— — O. 4l,r. 23 263 

— — — , — : 0.41, r 27-^<f«.u. 

SIM ff cudvare la mppoml^DiKi'ottom of Cooit 
U ^aliiing •vidence io appeal tbe Court should 
«Wly fellow the proceduro laid down br Order 
XLI, rule 3t7, Ciril Procedure Code, and speciallr by 
the eecond claaae of the rule. A. Giuai Rii v 
Bhaocixs 873 

— ~ O. 41, r. 31— jorfs. 

■ cat, ccateats of— JpprWste Coani, duty of 
An Appellate Court should not dispose of aimeals 
comiDg before it in a judgment which does not dion 
tbe pmnts raised and the rea^m for its decisioa 
L B. hfi Ktix Ths Ms V. Mj Kyo WoK Mb 8£6 

Mte Court, whWher csa fci«es« 
cp/4o(tmg diyenasal. 

Isa suit OB a morfgags.dsed, septiiu decrees 
were ^sed against the 3st defendant aud defend 
ante &oa. i aad 8. Tbo ptaiotiff appealed against th* 
decree la so far as jt exonented defendants Nos, J 
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And 3 fn'm liaUHif for a portion of the cUim, niirf 
dofondoialA Kos.S And 3 filed cm»9^l»jectin««. Inat the 
}U defendant did noCaT>prtil The Appellate Covrt, 
hoiroTor, diimisacd the roit a» •saintt alt defend* 
^ant*. On second appeal bf tbe plaintiff; 

i/rtd, that aa the ineinoraBdninoferow>^»)^t»ofisliT 
dotendania K(«. 2 and 3 did not pn>eeed oa aof 
l^ound irornmnn to ilicm an<l (be 1^> defri»<1an( and a$ 
the lal ilofendant <|ul not api>eaL (he l)i«(rir( JHil^r 
>«a< not joatified in intorferio;; with I ho decree 
aKoinat him. M. MaVAKPi CnnTMi r. TiRraiALtt 

AlYAMiAfc 986 

I o* * r* 33— rn*-#j 

6ne<nfed by ^rtt C^irt, i) he •• 

uppe^i ''ifeMnraadniM u^jr<u»f*. 

An ApfieUtte Court Ua« P'1 w*r add oa party a 
perien who was esoncra’vd Uy the C'Hirt of tir*t 
irtatanee, but whera there »« already a mcmoniiJun) 
of ohjectinna leehtns maVe him Iin14e ami (be 
appeal la r>endin£, the order makiow him a |«r(y ii 
In iti nature intcrloeiitotr, ;«nd a liiirh Cuuri viU mu 
interfere with the order in reusi«in >iiHler»ertinn llo, 
Ciril lVeeadur>< C<idc. 

Qn.ne-* Whether under Order Xbl. rule 22, bbI>< 
ralea |3>and(l|.aa Appel laic Court ran make a di*feml> 
ant exonerate li by the Court of hh>l iartanre, a party 
to the memoeandum of ohirrliuna when not niadva 
party to the appeal itaelf ? m. Rratu Haar Krum 
V. DontA Raui RaiHH 978 

— 0.43»r.(l)(l»9l4 

O. 45, rr. 2, 3, 8 

46 
912 


0 47. r.7 


* II, paras. I, 

1 5, 16 (2)— *Perr|r lalrmird/’ mrwiPtap — 

JUJf rtntt t« a rhi( rntma by • rea teW, ay w 

peued *a orcenfoarr irdh awards (Is fvirie dryra. 
den/» tcArthrr e«A appeal. 

A auit wae brooKht for recurery of renain iwn. 
perlici purchaeed by (bo plaintiff and lre«pa»»,u| 
upon by dafeada&ti Koe. ], 2anH 3. The ]«( defemlaat 
tontesdod that the propertlee had been mM t» 
tbo 4th defendant, who wae IhciraiM^n imideaded 
and adopted Aha dtfaMo The IM defemUac Hied 
and defendant e Soe. 8aad d, hie IciralrvpfeeeBtativea. 
remained t* forK throuxhnit. The plaintiff and the 
4lh defendant then agreed (o refer the Mit to 
arbitration aod a deerre waa paaaed iaaceordance 
with the award. Da Ihietho aecood defendant appealed 
on the ifTOund thnt IW <leciTo wae not laadiuw mi 
him ai he wm anf a party to the arbitration! 

arid. (1) that llic appellant wm« n<u a •partr 
inteiweled" wiihm the meaninp of parnmol, | ,j 
the Beeood Scbcdole of (he Cede of Cieil Procedarw 
and had no right to appeal; 

12 ) lhac he did not crea have aar PnititfthL. 
^D loMl teidathe decree, for by lemamiag ft 
l^he left the eonduet of the auit U the haate of 
yheCuort and it waa iviiBateriel to him bow the 
•uit waa dcereeil. 

* VerPA,lli>,d.^Aa appeal will He againat a 

» rJ-l-. ™ - 


Civil Procedure Code— (i908)— oont 

rerfyebyr, J.— An appeal doee Ua 
from a decree pa^aud io accordance with ao award, 
parporthig to bind a pereon wbo aerer aobioitted to 
arbitration rw w*hrre theru haa been no a^reemeBt 
to refer at all. M- Ytthixatka AiTAh i\ Vaithi* 
iixcA UrnAi.iAi. IB M. L. T. 274; 2 L. W. 9C0 206 

— Sch. II, paras* 3r 


8 and IS ,l<4(/<urfMn Ortlff nf I'tjexuet outhe. 
• fBi'ag orht(<vf»»' te ex/ewd time ujiT<(e by concent of 
fmr 1 if$-’Aiy(lmior r/ttndittg timt o/trr the pertod 
errginofiy jfxrJ by Court hud expired —Arhitrofe/ 
affrr $tKk r.W, i/funrtuc offirio— dvnrd auhmittad 
Wit A in cneJk ex/eedeif if mutt he art ircidr— 
ilfhjVraW'c iitiffft/ in tnhjftt.ut'iUfv in ciiit, tehxn 
imthfnifit^nt na / Hatnmo, to kim, (f iroutd iniaii. 
i/ntf a (ru'd 

Wlieia an orrlvr of reference to an arbitrator un^or 
Seheduk H of ttie Codr of CUil Procedure (Act V 
of l9’xH> fixed (hrer montha* time for the lubmiiiion 
of the awnH to Conrt aadalao empowered the 
arbiiranw i» ertead (ho time for piicIi aiibmiieion 
from rime to lieie by ciulonwnirnt in the oltico copy 
of the order 

J/Wd. tUt( when the Court had made the order 
by eoaH*nr i»f the jiartiefi. ihero could ba no 
r>b|ec(wmlo the fu&i*( tone of i lie Court with regard 
(o (he enlargement of (ime kung delegatod to (lie 
arbi(rnior if (he jvartlce aodeaircd. 

Bat t lie nrbitm lor could only extend (ho timo fn 
►ichcBwa. before the time orifflnally fixed fur 
aiahiag lha award had exjnred. If lia did not do 10. 
be wa« be rcamn of riHuxion of time /unctKi 
and had no further jurlrdiclioa in tlio matter. Ai 
in this ca«e, the arbitrator had ettonded the tiae 
after (he (hra« montha originally fixed by Conrt bad 
expired, the award muat he aot aaido, although it 
waa aulMnlitod within the tine »o extended by iho 
arlnlrator. 

If an arbiirmtor, unknown (o om of tbo parties 
haaa peraonal iatereat in the oubjeeb. matter of the 
award, it would he improper that he ihouldaob no 
arbtiiwtor. If. howerer, hla intercat li ioaignificant 
and unknown to himaolf ao that it ii impoaoiblo tbot 
it could hare iafliteuccd hit award in any way. 
the Court would not bo ditpoaod to act aalde tbo 
C. Co-OrtiuTivK HesnrsTAK BtHt. 

r. Bffota Hath, 1 9 C. W. S. 166 597 


IS 


Sch. II, paraffg^ 


Schi 11 , para* 15^ 
2Q6 

^ ^ Sch.HiPara^iS— 

fraud^Bec/ee haafdoa award ohtuipwd by fmud— 
^ to art aaidc aueh deeroe, teMhtr eomprtml— 
X^rwr. whrthar coa k «r aside on frvund tkaS it teat 
t^yned 6y perjmrfi nidencr— fimn*. 

ennaot be art uido in a tubaaquont aoUoa 
w ptoof that auoh a d^rae waa obtained 

by parjurad oridenoe, qo the priuoipla the* • 
matter caoaot ba ru agitated on tha aaiae matorial* 
or on matermU which might bare baen, laid baf«* 
a Court IB (ba Ant inatanee. 

if arwlauco sot origiaally araUablo oomaltotha 
kiMwIedga of a Liciguat at a lata? data, hit rutfudy 
» nriaw of the judgmant if appliod ^ 
without aaraaaouubla delay 
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Civil Procedure Co^e^(idO^)—cotM\d. 

k bM»d on no nwnrd vm pMsed in 1903. 

la 19tl, tbo plaintiff saad to Mt aside tbat deom 
on the ground that duriog the eoune of (he 
arbltnliOD, the defendant had filed a fraudulent aocoaot 
and enpported Its Itene hj false eridcace. The 
doouitieni upon which the plaintiff haeed bis aitegativa 
of Cmud was id bis posseasion lo 190^: 

Held, that In tbie case the onlj nuedf open (o 
the pontiff la; through a review, and not hy a 
aamfnte suit. 

Vaii^t»\7bether a deeme based on an award 
oould not be let aside b; a separate suit wider 
ao; drcamstaneei whatsoever? 

Obifer dictum.— Where one of (bo pertlee to arbi* 
tratien proceedingt has been personated or has 
vaoeiTod no notice of the proceediDge, a suit (o 
set aside the award on the gronnd of fmud might 
be ntainCainable. P» SaiKXia r. fisoai KaisHfX, 

98 P. E. mfi; 170 P. W. E. 1916 S 96 

Sch* 11* para* 16 

700 

— Sch« M« para. 16 

(2) 206 

Sch. lU paras* f7i 

20— drbiYrolieA— Qitsjh'ofteffirlr rtjtrfrd (e orbit re* 
IWel de noTU *?retr«d<»ga 
Civil Csurf— liniite/iea Act {IX af 1806), m, 8, 
14, Srh. r. drf. 1 78. 

After the death of a certain Hindu, disputes aroM 
among the variona teanobes of hti famll; as to (heir 
title One branch allsged separation and the ether 
bianeh alleged that the fanil; was etlll joint. 
U appeared that the famll; was possessed of sharia 
in a number of Tillages in two Tali sits, some of (he 
Tillages standing in the rvnmes of some of the 
nembars and oiben in iho names of other members. 
An npplieatiun for matatiou of names was made 
In Sfugacd to each village. Inthe case of eno Tah*il 
ap^icatioD formntatioa was made (e (be Tabsitdsr 
while in (he ease of tbs other to the Assistant Cvlkt • 
tor. The parties sobsequenC to the inst It otion of pivcced 
mgs exeunt^ mtreements to refer their disputes as to 
tha title to the Uud, toerbitmtion. Tbes* agreemente 
were plaoed before the reapeodve ofieers and all 
fllea were sent to (he arbitrator. Tbe arbitrator 
filed aa award. At a snbeeqaent stage ef tbe case, 
he was directed to fils smother award which be did 
in exactly tbe seme terms aod bsaring a later date. 
The respondents were oot satisfied with tbe awnnl 
and the matter went up to (be Board ef EercBne, 
which rent (Ira easca baek to be tried dc net* without 
regard to arbitration. Upon this, the nppellanU filed 
nppUeatM&s under elan see 17 and fid of BebedoU 11. 
Code of Civil Prooedon. 

BrU, (1) that elanae 17 of Scbedole If, Civil Pro* 
oedura Code, conJd net operate in the drenmstanecs 
of the present ease m the facta bad gone beyond tbe 
atage oontemplaCad b; that claoM*, 

(fi) ibaC the application noder clause fiO, of Scbedole 
II, Civil Proccdnra Coda, « as faamd under Aniclo 
17S, Schednle I, Limitation Act. aa it sras made mewe 
ibaa a yetr after the date of tbe award and as 
it was impossible sitber nndsr section 6 or motion 
14 of tho Limitation Act to enlcndkhe time eons te 
enable tha prasont applioation to be tientiil ae made 
wfthiiL tirna. A« Bam UoiAa Paima v. Acukaj 

^iXH PaaoB. 13 A L. J. 1116 > 999 


Common Carrier* drr liAit.wAv. 
Companies Act {VI or 1682), s* 1 50— 

Coafn6«/jrp. m/, to pey liKC b{/ him 

(*ompn«p— Prerr<f«nr. 

eectioii luO <rf the Conijfntiics Avt. 1x82. a 
contributory can b? rc<iuirotJ. nut only to in re I rolls 
which may he made un him. but nlso (u pay any «lcbl 
which he owes tn tho Company. 

But the Court is not bomul i«i prvK’rvd under 
sev'tiou 150 fur (he rccowTr of dvU due fnMn a c<m> 
tributory ami way. if s» advised, <lm>ct the Lit^nidalor 
to file n regular suit for the pnriiose. P. KiUtA 
I'xa'nrAi* r, IsiH sTaiAi. Has*: u» Inoia, Lrn, .S9 P. B. 
I91A; m V. IV. R. 1915 S4 

• «« $. I50~’3/oney iuf /< vis him lo 

r4« Ceaipw*r,’ iwtrri iWu/iom u/ * Coa* 

(rihnlurit— f)*W dac ‘*A ^mu^auIc fu O’nni* 

Merp/ariA^iirhuH vf i'uuti — Un>yinttl to 

ritfiM, r.*^ieN<v to w/ Stnfv/r, 

,V debt due on a pn».nntc by a cuocrl bn torv is 
"luuDVT due from him tu the CoiupAuy ' wUliin tbs 
purvirw ef section 160 of tbe CotuMnirs .\ct (VI uf 
1641). 

Under roetion 160 of tlic Companies Act, the 
Court has, upon a summary application presejilcd 
to it, the power to direct the contributory to psy 
not only all inoocya due fioni him ns s 
member, but also any debt due from Iiliu tg the 
Company. Tl>« juri»diotigik is permissive, but 
when a case Is made out for (he oxeraiic thereof, 
it should not he declined ur.less very cogent reaions 
to the eonirary arc shown. 

9ra6fr.— Tlie marcinal nutetu a section cannot be 
relietl upon in clean ug up t Ur nmbign Uy in tho lost 
vf thearitten law, but it may with advantage bo 
referred to ubun it confirms the n*nclusign warranted 
by the language uf thu svctiuiu P, La lions Dank, 
Lti». « KihAu Katii 746 

S 169— .i>>pcrt/ OifniHof Ofdcrc 

mode IN tctflitg-Hfi f/rocccdtnfo^Lunittitioi^ Hxttnm 
Horn of f»N*e— pf«wri/4<«— S/irreoi ricruMS^narca 

Tltc tciicral jmnvipics fur otemliug time in 
« iadiag.up appeal cases are as follows: 

t«) The object of llic Act (VI of 1882) being (hat 
Biaucrs should be ecltlcd speedily and that wind* 
ing<up proceedings should nut b« protracted unduly, 
an extension of time will not be grasitsd aseep( 
under VpeciaV circuinsiauces; 

(ii) in (he absence of ‘special* circumitanoes, a 
litigant wbu has obtained a juilgmcnt which, by 
expiration of (he time limited for appeal, lias become 
abaoUte.oogUt not to be deprived of it; 

(nij a jwrMD who applies for to extension of 
time must show, not an equity properly eO'caUed, 
but somethiug which entitles him to ask for the 
indalgcBce of the Court te relievs him from the 
legal bar (bat is imposed by (bo Act of t he Legi^ 
lalnre. 

Under srclton 180 of Act Y1 of 1682. tl.s “special 
drcBBistaucea*’ which entitle n person to ask for 
extensioii of time reqoire that he will not be granted 
(be indnigsace nukas be can satisfy tbe Court tliat he 
biuself bae acted witli reasonable diligence and 
that the delay in tawseenting his appeal, was due 
either to the respobdeats' eondoct or to somo action 
ot inaction on tho part of tbe Court l^low p 
Bisubs Das c. LiqtUMios, Doaea BaB«. LTOr> 725 
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Companies Act ^Vll of s. 2 — 

Co'npan$f» Act VI ^ 3 — <4 

•}firr 0/ CoMp«T<»gf— iijr 

0«>«for«/ Ai# tgeti *4 ** mn.'ij. 

\Vhcr« ft Cr>inpft»}’ has insuUcui airbtwsli 

no u|> hna camtnejiccil. iho Dinr^i'n hinv 

aniJ ou};ht (0 rpfusr rrpsfratUw of any irrin>fi*r 
of ahar«i. 

Kon>oh»«rvancf of Uk* iv«|tn«i(c fomialitU'S fo^ 
transfer of thares in a fatal Ocfvti »iH*h 
a transfer <luei not absolve tliv (ran »fari>r fnmt Ui* 
liability at aeontrlbitcory, parfivolnrlr «hf*n he is 
himself ane of the Uireclnrs of tlie Coin|tany, 

Where a Sank stopitof) pAvnieiit o«i .2iwl SriHout. 
bee tdl8 aiiO on SwI October of ilie same Tear 
ons of the Dirvetnrs tranaferret] l>» »liare» to a man 
of straw without ohrervinff tin* rules *>*i ibe suhjri't: 

ifefff, that (he trai.tfcrwai In ah luvalitl and 
fitjf. P» Hakim Rat V. I'ksHiasR Rank tri'.. Itit * 
P. W. K. 1915 865 

Company— pMretur Mer^vy 04 svcA ««•■» 
y^erj— TAi>^ pettoH. if run •jhsWma Jli« ^bikti — 
SA'/re'hefdr/'— 

When a Coiupaur is sbimn to hBVt> a<n*|i(itl ■ <^1'. 
tain parson for mau> yours ns its iKrri'tMr nml Isa* 
never im any aecavion repoiliateii any of his act* as 
such, it is not ui^en 1o one who has no concern wiih 
(ha Company U> vhallcnyu the appnieimeiit of such 
Director OP to content liis aachority la nc< <« behnif 
ol tha Company: 

When atharv'heldcr of a C«nu|j«ny takes pMtt »n 
nearly all Ihc Kei*eial meetinca uf the Companr an4 
]nlni in ihe annual np|>f>iniRient of its Hirpclor 
withoat takinir exception lo his app'iinSoH’M. Iiois 
under tbs circa mstonecs dcharred by his eondavt 
from object lag to the validity uf tlic Dimirsa 
aj^hitmcnt or to bit aathorily to art for ami un 
behalf of t bo Company. p« InecRua Hit. NiAr 
iKCi CanaisL UilvsCoLtu. <. Wszia Sixon ini 
B. W. B. 1916 59S 

— 1 suit aaaiiisl l*roiJvr framinjf 

of suit— AmciiUmrnt of plalMt-ewrvHT uf ihiihv 

after anirndmeui 35 

CpmpromUe« .vr crihixai. pHtniixn* 

CoiiK, s. 340; BlUlsTlAl.lOX AcT. s. I7. 

, ■' iiKurpomteU in deerve, nJictberic* 

Pluirea Rfisti ation 26 0 

decree, biudiny hjrvuuf S02 

— rrr ~,* '** •“•fe— jfiv^xic, ./ 

lafid freuad— KsMcdv— Awcihfmi'nr 
, Frt$k nil, net m^iMoimiUc^ 40,1 

n«i<l« Artitr on arennd cf, siaiNfsiaaWt'y 4 
■ A contract of the parties is nonHbeless a 
cnnlTsct bacauac» there is stipenddeU tu it iw 
command of a Judge. It still u a coni met of 
the parties* ami as tlio eoatrmct U capable of 
boief roetified for an op)>rv|w>a(e luUlair^K os 
the MCClaary c^msequeaee, is 1 ho decree wUidi is 
meroly a more formal sxpresston giveit to that 

oontraet. 

. A amt to set aoWe a deetre ubtaiocsl afcrr 
wntcsl and fina* aecurmte exp«s,io„ U 
CoQtl’s lotantuMi, is net maiateiaabk 

PeriWmwd J._Wbcro tbrte k any direnenes 
between tha deeree and the iodimeat ,W 
^HjiUr IS for amendment uf tbo deii^f?nd iot fZ 
p tosh sul to set as^.tho doo^. . 


Compromise decree -conoid. 

<fiV/xw' - MNt C*. decree can 

W si*t aH<le on (he l'piuikI of fraud* if of tha 
rei|Mi red character. C< Ki'<Ai>HAJ BhakTa i*. Bro^A 
Mohan Bhacta* HIC. W. N*. 13 

Confession* Crimixai* Proc rucre Codbi 

r, 164. 

Consideration. .SW Contract Act* a. 2 rf). 
Con true Ion of d ed-rrop^ty dcacrib- 

i^l SH bt’huii'ios lo iniuor and rc'ifisttred iu motliors 
i»ame nr tfiMttliiui 8f I 

— ^“I’j'ufriictuary inortgaff^ 

cTrated but nu(rsih»rrr or|H»»c«aion in ado 454 

— — Of document 473 

— ““ — — .\M(Ment iloeiiriieut 543 

- — I'vusphI &y ipocis/serrs lo 

- i4*n *» aftpj j I Hj r4t0te !•> r nlif y,iil h.-o 0 / o nS 

fn.'m t*l <A*j<<r|r - 1:41 tu 0lht4 (urm, ®/. 

IVheiT ill.* r«*c,r.j.,h<.r* to h IJindu ivoiiinn a ritnts, 

jfavv (he nulow nuthoriiy lu duvole I U** property 
(u any rharity Uul the nartioular T^rm of charity which 
she hml M'h’cU’d hni iuif failv<l, »hr applied tho pro* 
p<’r(y to amHlM'r f<>rni <if charitr. 

if.M, ihti the mvrsioiiMrs Wen* tud eiiiii*ed to 
im|"^i*h it. as u in*n<*ral i'.tcuiiMU (o |»<vc lo oliarity 

w». ajfT-cd t-' In- them, p, ClUUANt OKHllAXAOl 

.\«MHIAmS t.rAHMA NAM* 737 

— — il^rltfnk'e 869 

*“ din*d r I k*o I rented 

cimlinmiijr deix— IVqienv mnik* security for 
(^ imynient *.f ilehi -.(|nvcm,«Bl lu reconvey— 
Mort irege ur luK* 3 ^8 

~ ■ *” ^tinfruttnAiny Cireum* 

>S««er«— ixtretm**- .11/ rioHxes to he uueii s/eef fa— 

A 44 fymmtmt t4 ./<t/-*f»r6/«.'s ueiWsd 

/euM^Aer^-ilehro*'. .rAw/rer roN sn^irquen/ly pfsnd 

uiP.^fKMy Act (iV <4 
in -1. *. I4-— .ii/«(.ofli*i< cioiM— iirima 
fuvic .•b^*rt /„ ,,/uirre*. r<wai./e.*r. thiHilyo/.lo 
4 •^-./.Vs-An.ience Act (i pf 
Jh*iA « 23 -• Hirkou/ y-rj>tAier,'‘ mcoHiny 4, 
wAen *W imo p44i'4lc ilorHmfnl, 

AU.mrt u empimeix^ito |<„,iito surruu&dingeitoum* 
MamTsin <^«Jmrwhat the intobtioji ofthspartiM 
" ' t 'Oh n as. 

lefties aic iKHiad by the wgrOs they have Msd, 
honvver clear their mlention may be. 

InconstminK* dwMoicnl. u Court will not adopt 

J^of It loa (t'f rer taapis i^Uot 900 m 

Whore there ia no asiigtuneut ofmouors in the 
J»«dsof adeW and Ike ik*htof communicatsf to 

lZ.,1 15^** tho mOBsyi in 

acc^uje Will, ,j,y aMigpmeaC, he 

^Q^anervaHo assert, as agaiaat (hoaaifDcs, 

V^i^w”\k 7 *" UUowft right, of which 00 

Wbclher chN obligatioa it based on 
«»lTwrt, estoppuj, or waiver? 

$«*iuo 132 of the Tnmsfer of Pwporty 
RciioaoMe claim prima/ed* 
£^4 •«W.lj>all cxiserntf equities and it is hit 

dRtj to aacenaio ibuir extaut 
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Construction of document— ooacu. Contpact-c^.hhi. 


Tbn 0003 of prof ing ^ffinootirrlf that owifii. 

meat of on actioottto claint it froo from oo esiniug 
right, is upon the ussignoo. 

Tbc words Sfithout projudico* whec used ia printo 
doouuonU, hfiro not (be wolhknowB meuiog which 
the/ have when osed moonooctioo with an actoel 
or impeadiog litigMion. ni« Vsmkata SvesiAn 
Cbsttt V. Scots 8 L. W. 977; 18 V, t T 

683 152 

— — of statute— Prof iociel Small Cau^ 
CoorU Act, Sch. II, para. (8) 177 

~ • relroepectire effect 202 

or Will. s^sYiit. 

Contract— fioaJ. m— O earmct »» ^nhM 

fipa^ by both pofiifg^Limitnti^m AH 
(/X of ]8(XV. Sfh. I, Art. uppligmbtlitu 

roTe— Ceert, peicer (g, le praaf nii*/ 
— Coafrwc#,aaea/o«*oWe— ftrtp, „ gtbgr 

reaeoMbte terme. r 

A ooBtraet ta writing ia India does not neceeearilr 
impjj that (be doooneat moit riwoed br both 

the portioa thuato. * 

Tberefoit, a bond extcated by a party and dtlieerod 
to the other party and accepted bp bin completes 
the agreement between the pnrttee and in law this 
amoaote to a oantraot in writing. 

Article no ofSehedalc 1 to the timitaltoa Act 
l^appUee to caeeeof bonda not tirned ht both 
the parties • * 

A Coart le oompeteot togrmot relief whenev r 

iatemt ii oxceuive is 
■ulficieDt by Itself to justify the inrerooce that tbc 
rate Is penal ana aneoforceeble. 

Onoe a wotrael between the parciee is deemed 

^ satirelyln (he hands 
of the Coart, be » not entitled (o substitute for the 
orig na coatraet another coalrmcl which may appear 
to him to be reaaooable. ^ it ^ 

Where tbs pUintiff was by ooatrmct eatitlcd to 
interosl oo his loan at the rate of 88$8 per ec at a rear 
a •!?** ^ «««''«» loiowst at the rate of 40 per «oe. 

Hsid, that no Court of Jostieo will enforce each 
a ooBt^t and in the opiuea vf the Coart the 
plaintiff was entitled to I /per cent, per annum simple 
interostby w^ of damsfes for the detest ron of the 

Bsxo* BaHsar 88^, 

xe I/. i«. «p. ell 3^^ 

“^1.^ priac*>o< -BoapAr end 

Cwirartdrt UXs/ Jb78). m. tSO^ArbilrptiUn. 

. JVr **^*^.1*® "‘•o bought on 

bsbrif of the egeaU of tbs defeodeat mills 

“d 6® seat to the miU 
agents a boogbc aote stntiog— *‘ffe hare boofbt 

to your order and for y«5 account from^ur 

to the firm from whom the jute wae bou«bt 
a sold note sayiog-' We hare eold by yoaTcHeJ 
and fOT yoor aeconat to oor principal rtc •* Tho 

of the ^ of whom jote wm boaght aboat the 
lime dehrery was due, bat more thao three moaths 
after tha coLtxact was effected, whereapoa She 


tBiIl ageoU rofusrd t> Pi'c<igms<' il,i« Mini nnd 
aoaght to mabi« the bnik*T lii*l»U> us »«>l|i>i 
JfrM, hy /rtl.iM, f. J.-il,ut iIm* jdHliiiirr hoiv 

was no uioro than nn li.r.Tim-liJirr, I unv «,« 

an agent fiK* mb' to hUcmm flu* pmiMous of 
arciwn SSO of the Imliiin CmilrsH Ai J unuld 
apply so as to make him I lab)?* as no aw'W who I ms 
not discioeeii his prlnoiiHirs namo. 

Coolp^l# shoald U* intorjiretful l*y llu«ihSuUi*s 
and It is iraprojier to inierpiia «>ne ooudoct hy 
ro^roace to another 1*00001.0 (hoy mar soom ii. 
diOor I'ery littlo, as it may r««»uit in idi.iiiiryinir 
contrmrie whirh are whi>||v dlfforor t. 

WopAfpff, J.^A hr»ihc>r is an agmi to find a 
owitnwliBg party and as Ions as l.o ndheroK 
alrtrt^ to Ins iw^iihm as tirnkc.r. hin coutmet is 
o^ Of omployaiont belwoon him and iho iMTstm 
who employe him, and n<H a lum inter i*f -alo or 
porcb^ with the fwtr whom In* iu iho la.unu* 

of sMh employment fimis. C. P*riaA« irA^rKjrr 

C. w, N. isin: 4i r 
•OM 607 

of fact — 

Lm biJil r of party m Isrepresoqt I a g -M 1 sivpro,pn l a. 
(wa of future intentimi 708 

—"““t port fOi/»rMnsco e/, *^¥it!n rtrhinff fipm— 
Tirto, whrfAor pewra t p mr.p rniptiniyt. or dtWfeinirr 
V •weer— ParrAnser's ,ipht, vhpthpr reHnauUhobU 
trifkpMl itpisfriod roairpearo. 

I' here a share in a certain taUk biduDgiiig to 0 was 
p^haeed by C in eaecutiwn of a niorigage^dvcrec, 
who after bis purchase wHImut taking possession 
or diMarbihg 0 '$ posscs/iuu, pare up for a coiisidera. 
tioo his rights as purchaser in favour «frf, witliout 
esecutiDg a rogistoml eonveynnre* 

that the rviiaquishmrnt thus made diveslod C 
Of the rights he bad eeqarrod by his jiurchako, hi any 
suit afterward I by V against 0 for recovery 

« (he sharo, would bare been successful ly resisted 
by V. 

A mero admission or disclaimer of the ow&er cannot 
operate to pass title to property wbero a convoyanso 
IS required under th* law to irausfer title, but a 
different result might follow from equitable princhiles 
of port perfonaance of a cootrmet. 

Equities, arisiag from part ptrforaiaore and from 
acts doae a« exeeation of a eoiUmct disvnssed, c* 

KhsCXXOBA ^'AT■ r. 80.NATAK (il’HA, 20 C W N 

1*9 937 


Prpmi$t Ip perform on demnnd after ceifain 

(fttfr— BfrocA ef renIruft—Suit fpr AmiHafet~Coui. 

memeement pf perMci pf Umitatipn—^'On demand', 
meaninp pf^Limilntion AH (fX e/ 1903). AcA I 
Arts, 49, 118, 120. * 

Where (be contnet between tho parties was that 
to disebarga loan of 30,000 burut lUcs made to 
the defendant a by the plaintiff in May 1008, the 
saaie number of property bnrot tiles eJiuold be 
reiorned to the plaintiff on ilcinand after 20tb 
January 1008, and if the tiles offered in aetisfaction 
were not approved by the plaintiff and his four 
paachspardsps the identical tiles lent, thoogh tbev 
had Wn used iq corertng a temple roof, should b« 
taoo^t dowa from that roof aad returned to tho 
plaiatiff, and whero the plaintiff demanded the return 
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of the tiles ab>at six yesK tfter tho loai tod on 
llieir rffnssh hroufht ft «nit ttftmftCM for brv-ftrS 
gf cAurrocI iu 1913; 

/MditUntthc contrftct vroshrolcen «hi>n tho <l«f«a(]< 
^)lt8 foilcU tooffe?lo deliver 30,00 JproporiT borut lilr* 
oulUe^lst dtnuftry 906, on «hicU dale the right 
of the plaintiff tn make a detnam) on the dcfeiKUsts 
am) not on the date on which perfornoncft 
wasectuallf de mantled b< tW plaintiff ami refused 
bj tha defentUniS: 

that .^icle Uo and aet Aiticlo 40 nf the Limi. 
tati'in Act, 190^, appUeil to (he case. 

• Au actual demand is not necessary to esiaWUh a 
Itarlinj; point of limitaliou nnder Article 1(5 of the 
LimilultDn Act» even if tbo document makes the 
compensation payable on demand, 

"'llu demand” is a technical expreasioa mean inf 
imnimliatcly or fortUwjth. M» Scaavy* r. BariHazt* 
IsU. L. T.4S9 

“ ' to sell laiwl— Speeide perfornianec— Cmitrici 

set np iliffervat from tlmi proted— Time i>( 

theeMCMceuf ihc ci>nlract> Part |ierfermai»ee of 
i*ontract set up-Sjmeihe perfernmnee of eontnet 
proved -Contract with manairinf memWref Kiiulu 
raoiily- KoM, wltctherliable ajileinl representatives 
after his death | 

“^“"1 to, when ««ii claim prrbirmabrc 

of 22 

Contract Act (tX of 1872), a, 2<d)- 

Conjufrrtilmj. -ftflw-r <^Hebr«r a ad <treew«ar« #/ 
fnUhtr in hij pf«<e. ' ^ 

Whftra the erediter releases his debtor and aceoMs 
a naw debtor in bis place, the release «f the orijrinni 
deblor fuemshes eonsidemtion foe the new 

coiitracl. C. Moiiks Oils Pima CiVHx i>, HAixsi 

Kakta Di n, 32 C. L. J. 2J6 29 

: *• il _ 792 

> , „ . ffriaat/ Cen. 

tjmft RuUt, rule U—Debr rearreererf hp jHktr tpr 

r .'?, i.i_ 

Lia bU I# p er «"* I" r dehf. 

The plaintiff sued to enforce a monnn effected i> 
his favour by defendant No. 1. The nmt^ 
ct)nsist«d of a piece of laud, the proS?y trf 
Jet deftmdant, and of land which who Vepe«! 
of the family ef the 6th defendanl and hU 
whwh WM osteostbly burdened with a ioonfa«.d^!t 
oceatod by the 6th defendant in respect 
Wiuenta and# or liability iaeurred by the ?« 
jWendane at tha 6th dofendaa fa request in 
^ deultnn in a trade in fish in^iuted 
6tU defondunt and earned on largelr under th^ 
mana«riur.ot of the Im defendant!^ IT.# 6^ 
fendanla suna ceutended larer alia that (h— 
not Imblo to pay the debta of their father 
iraoledfor illegal and immoml pamoaea iaJlK! 
turn ol (iorenuncat Serranta* 

tfeld. (I) that tlie rule wi ^ 
b« w., 

hia faUiftga. follies or caSrt2t^?«A^ 


Contract Act — contd. 

(8) that the aoue were, therefore, liable Co pay Chdir 
father's <leb(s. 9. lUuxaisHN'A TaiUAAK t. 

N.tatTax J^iiiTftto Aras. 17 Bum. L. R. do> 37 1 

“ 8» 29 “PartHtnhip, >rrifUitcontnet 

^—Ttrm* unrerfeiH — C«iu(rK«liea ^ rfocumeef — 
Cenlrerf, leriNea, OMbHieovA • Pttrofe enVfrnee, lefie* 

(her odmis«6fr— Bride are Aet (I of )87?), *.93— 

Court, p<rer/e^— PnrraersAip— Jpeary^ffeadtnpS * 

Pfee, re/aed /ar j(/sf lim.*, mSelAtr elfoieibfe. 

A ooreeant of partnership giriag ono party the 
right of specifying the share of the profits to be 
assigned to the ocher and affording not the aligbloaC 
iadicatioii as to the proportion of luasoa which one 
party is to bear in the purluership ii void for 
aneertaihty. 

A Court cannot supply dofects or ambiguities 
in a doconeat according to its own notions of 
what is reasonabls nor can it admit parole eel do oco 
to determine ihe intention of the eMOUtant of Ibe 
document. 

Where a partnership is contemplated, bat the 
terms thereof eaanot ba atcertaiaed, the eovoaani 
eanuot be taken as creatiag ilio rclationsbip of prlac^ 
pal and ftgent batwoea tho parties 
A plea whkb waa mootiooed neither in tbo Coun 
below nor in the laeoioraadum of appeal cannot be 
raieed for the first time in tbo Chief Court. P, 
Bars AT Kam r. Anaxt Rav 632 

8S» 39, 205— Ap^at, wpowfbf* 

Htf u/tfor uik frror e/^udsMcsf— fad«Mnitp— A c/kmI 
l 0 iu4fmmtff, tchHlur tyfieienl cauas for rescusmn 
s/ cejs/nsrt— ffu^cKAf Cduw— Aeeaf** due on 
terasiaefien 9 / toutruft. 

An agent is not responsiUe to bis principal for 
any lose caused on account of an error of |adg* 
meal, provided he cserelsos reaaonablo skill and 
diligeace. 

Tha pmmbe of indeonlly is an implied term of 
the coQfract of agency; hones the refusal of the 
principal to indemnify the agent for aoy act dose 
by him in the course of agency jusiiUoi him tT 
rescind the contract. 

Where an agent, who has enterod into a contntt 
in his own name for the porchaso of goods deUverable 
at a Futuie date, rescinds thecontraet of agency fq^ 
auficicat caiee Iwfore the period of tarmiaatsoD, the 
principal ia entitled to credit for Iho price of the 
goods on the date (he basinsss U terminetad. 8« 

BASAftAU Sasdvai. r. Asnva Hahiv. 9 B. t. R- 77 

450 

— 43 209 

8 . 45 904 

— — — 8 . 49 680 

■ ™ 8» 69— **Prrson twlcrrNcd lA 

payment money,’* HIM niap qf— Duty of reyiskrfu 

hefder te pay DoiYrnment reienM-Oe<A^a'*r*» 
wheSAer personariy liatfe— Aerenue— Chonfr ^ 
e^ate — Ba it to tu/orco eha rye — ^u risdictien. 

It U only the regiateied holder who b personally 
bonnd to pay tbe rereaae to GoTcnicaDC. Co.o»a«re 
or e^sharers wbo are not also registored holden are 
not eodar aay such oUigutioo tbongh (he Oovera* 
Bant rereona may be a ebarga Oft tba lands In ihetr 
holdi^ 
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Contract Act — UUDlll. 

Thft ''penoQ in tiM p« jin««t of mosoy'* 

in wodon 68 of the CooUnct Act must bo o 
poftOQ who U Doi hinsoif bonnd to poy tho wholo 
or noy portion of tho OtfOQDt. 

Whoio* thofofore, % ponon who i» Umoolf ondor 
on obhgotion to poj n portion of tho OoremiDOnt 
roTOBue poyo tho whoio omount doo, ho it not 
ontktlod to 0 pertonoi deccoo for tbo oaount oimim’t 
oU bit oo>tbii^rti bat eon ooly rocorer o thore 
pojnblo on occoast of tho proporty in tho hondt 
of him who it oito under o poneotud obligntivn 
topoy. 

A luit to onforeo each o cborRo ebonld be brought 
only in tbot Conrt withio whoeo jnriidietion Iho 
portion of tbo eeUte lioUe to poy tbo ehnro it 
OitOOtO. n. VKMUTA SlVVAftOt JtOAPATinAJO r. 

8bi LAStaui MnottHfiA Boopt, 29 U. L. J. 699: < L. 
W. 1046; 16 U. L. T. 464 2S5 

8S» 73« 107, ajipfienWdy ef— 

Coat met /or mte of MconMre^Biworh 

of eootiwcf— Oontofoi) mcoeuru of—IH/trtm<t befiMea 
coatroof prtot and ovorhel pr«c« ot dolo of brooch— 
Poreboeer^ r*gb( of. 

lu 0 eeotmot for ook of nogotiobk oocariiioo, tho 
moojnio of domogoo for bmoch it tho differoaeo 
botnoor. tbo eontraet prico ond tbo aorket prieo 
ol (he dot* of (be breach. If tho eolkr holde on to 
tho toouritioo of tor tho b t ooob, tbo tpocntotion os to 
tho woy tbo Borkot wiil sabooqnootly go is tho 
spooulotion of tho oollor, not of 'ho boyor, tho seller 
coDBOt ncorer from tbo bnyor tbo kso below tbo 
Biorket prico ot tbo dote of (bo brooch if (bo morkot 
foils, aor is he lioblo to tho pwhoserfor ibo pradt if 
tho morkot riooi. 

A plointiff who sueo tot doeiogos for bcoocU of 
o ooBtnet foroilfl of BogetioWs seenci(ios owes the 
duty of tokingoll reososoble stopsto mitigote the toes 
cOnoequsBt upon tho brooch ond oodbm etoim os 
domo^s ony sum wMcb Is duo tohii own neglect, 
but the loM to bo sseertolned istbeloeo «( tS* dmit 
of the breach. If ot tbot dote tbo ploi&tjff eonld 
do oomsthing or did semetbing which mitigotsd 
tho domogo, tbo defeDdoot is ootitled to tho benoftt 
of it. But tho foot t hot by reason of tbo loos of Ibo 
coTitrset which •ibf defsodoot foile to perform tbo 
ploiatiff obtoiostho boBsflt of oaotber contmet which 
is of volue to him. does not oDtitle tbo dsfsBdonI (o 
the boBodt of tbo lottor contmet. 

Sections 78 oad 107 of the Contmet Act do sot 
apply Co sneb o cose. Pa C« JAMSt v. Uoola 
Uawoob Sokb a Co. 94a 

■ ■ 9, 7 ^— (/coat met to moke 

flainiiffa partntr—Damagtt, meoonro ot. 

Where (bo dsfsndont promised (0 odiuis the pIsintiC 
to n portne^Ip bnt broke the proaisc and. t hereby, 
ennsod bitt loss; 

ifcM, (1) that the ptointiff was entitled lo 
damagea to tho oatout of the loos eanaed by (he 
brescht 

(2) tbst tho incasurs of dsmogos in such eases is 
the diflceenco between (be enluo of tbo plaintiff*! 
citato immediately after the dafsndant's brooch of 
promise and (ho vnlne it would hare had if tbo 
defendant performed his promise. Pa Takiby 

V, BiriTT, 64 F. B. 1916; 142 P. W.B. 1916 73 


Contract Act -«ou(d. 

88. 83, 91 ^vO'U 

^A’e Uttfr of to 

eoof (oM — Dr/r/PwCf hrfHyrA /n>(<nrr t^nyHiU 

Vote. 

Wliere (he plaintiff in |>ur»uaiKH> nf iUc ini>ini<’. 
lions giren by the rnd (Icfcndant as of llio 

I St defendant, wliu carried oil bnsitiess qi lloMimvar, 
shipped *01 bogs of Kangooii rice "U lliu 

**Mocbm*' to Haunamr wllb'iut indicating the 
consignee (o the ra|»(aln but Ooairihg lliai rhi' ricu 
shoold bo delivered only on purniont of tho price, 
endowing tu a storm in Mangah'r<' harlaiur, ihe 
ship was stmudtHi and the rico ihuiiagiMi; tin ilin 
questimt oi to who was to War (ho loa* representing 
tbo differeaco between (bo contciu*! rate nnd ll\f 
rate at which (he dsinaged rico was sold, there being 
no svideoco as (u (hr intention of tho partw: 

Hefif, that (be jimperty |ias*oc| to ibu pnrehnsor 
as soon ai tbo goods were shipped, and the 
perohaser was liable for the U»ss. M« Mahji Jsta v. 
Uoxhatai Pcthc lltai Pai, 16 M L. T. 457 334 

88.68, 91 334 

8a 107 949 

» I 8* 1 23— 8cfr ott/u>n— Puffery, 

tmpio^mtiU s/— C'swsiisrion (or safe, esfropeoiudy 

A*yA^$sf«, whefAer rotdnbfe. 

If, at aa ancUon mIo, puffers are employed by 
the saclioBeer, wbo charges an outrageously high 
oommiuion for the sale, the (lauMction is voidable 
at ibo iostsneo of tbo buyer under section *23. 

Cootmet Act. P, Bsi Kau v. Chiuhhc J.al 669 

8. 160 430 

■ ■ — i 8a 201 — Bdfs Mnf u’i/ii dfreetjcn 

fc <olU<f n ad rrmil — fi vcia ry if la liet^4h tp 

~.4y<«ey— l^ebfer end <ftUitor. 

When Ik person employs aoutberto cuUset money 
and rooiitit to him, the latter stands inn fldueiary 
rwlstieu towards (he furmer and may in respect of 
(bo woskoy so collected bo ivgnrdcd as e trustee. 

Tbo money U held by him for o speeiffepurpuso and 
does not ot his bookrupicy pass to the Imeteo in 
bookrupccy as (lie bankmpt'u proi>erty. 

Wbero the debtor is to collect and remit, (hcra 
is eooGdttvce and (rust. Where tbo debtor is to use 
and repay od demand there is no (rust. Tbe fact 
(hot t^ money so received has been mixed with 
o(ber meory of the agent is immaterial oolong as 
there is a food on which the rntui yve irnof can lay 
his Imndr. 

Tbe Allioivee Bonk of Bimla, Del hi Branch, sent two 
bills for evllectioa (o Ibo (jvvsMur Umueb of the 
Amritsar Bonk and distinctly asked (he latle r to 
sood drafts on Delhi after realisation. The Amritsar 
Bank reolised tho money and after dodnetlngtho 
usual ehaiges remiUed the balaoco by (wo drofln 
on the Delhi Biarwhofthc People's Rank, Limited. Rnl 
Iwforo the drwfls could be ntibed, bulk (he Ihviplo'a 
Bank and the Amritsar Bunk went into liquidation. 
On these facts, the AlUanco Bmik claimed payment 
in full the amunnt due os tho drafts ou&tend I iig 
that (ho Amritsar Baok was the trustee and not a 
dabtor foa that money; 

BeM, that all the reqairements which were essential 
to tbs erostion of a fidncicry rclstlousLip wsr^ 
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lAtisHt-d, Wt tW as stxm as th<> ilnfis on Delhi 
wt'iv < 1 c^pQtcLc«l and iu accordance wkh the insime* 
tiona of lUe Alliance Rank of Siotla. the *]kcM 
businfis, fur nhicK the aKcacy Iiad been emted. 
was coinp!erc<I,lhe agency then tenninaied 
(nrfr section 201, Indian Contract Act), the fidikiary 
r.'laiioo^hip cniMv to an end, and lliCDcefornanl, the 
Alliniicc bank of Sintla was sioiply a creditor of 
ttc Amritsar bimlc amlif tite drafts werediahonouretl, 
tho Alliance Bank nf Simla n as only me it led tube 
registered ns n orwMinr mid rcceUv payment par* 
jjtwM along « jlh other crpditi*r>^ P, AttuncR BiXK 
or Sistta, Ltm, v, AanmAH Bask. 70 |» r lOis 
171 P. W. R. 1U16 2IS 

— 8. 20S 450 

Sf , 222, 230 607 

8,241 927 

247 4ti 

S. 263 904 

Contrl tout loo — joiiil «*\ecul<»r9^Mahi|i flutr 
and peneUy 28^ 

Contrltoutory. conpAMg* ait. s. ioo. 

Societies Act (IJ of 

l«l 2)— D<bt dar te a rdlage (.Vapr^nrij^ 

on? e/ Us mtmbfff *./ 

- ViHcff Co-apcnilivt Ihiii:, rnttlrmch^n 4f¥m-U»e4 

Of. 

Three suits were brought for the rmwerr irf 
moneys due to the pltintiff bank m ppomisi-wT 
mMs esoeuted by one if deceased, who at the 
t.m. oil,,. doMh «. . .ocn,t*r d iho pl.io.ilt 
BaDk. The defendant No. 1, who was the son of 
If, became oieotb..r of the society on the death <rf 
J^fMher. One of the byelaws of the plaintiff 
^.oty laid dewm " If ,he heir ee sueeweerdn. 
mtsrest II elected, all nghts and liaUlities of the 
deceased rnemljcr sliall devoice on him;" 

HrW, that the ijefmdaul No. 1. having oeerpted 
tlw bye. law m question by ynaing the societr as a 

*•**• 'iaWliliea'of his 
fsther li* (ho Bank *rrc«peelica of the assets which 
ho hod mselfed from his father. O. Vr-tsot Co- 
OritATiT* Bask r. Kiu Di.s, 1$ O. C, 157 724 

Co^. S4t Civil PuocenvasCogK. tOOd, o.m, 

‘ • tinKrHiQH 04 to— Af count, tnU for aaoiuW 

WMifc.— Costs U.aa«gcr>e ttefooU or d<«. 

Joacst cemluct la nccoun/ia^-p^,,.,,^. 

Caum C 0 HH 4 A(f (XV of 1982J * tt. » *» » 

A perioo wlw takes up the monagemcat of 
another s estate and c<ilkcrs and disburses laonevs 

perform the obvious doty, necessitates a suit and ho 
must pay the plamliffs’ costs. ***** "** 

This is all the luurc so wImq he makes adi. 
honesl^fanw, submit 1 a false accouut and kseot 
back beaks of acconnt or documents *** 

Where the manager ef an estate sued the i>riacii»» 
for nrrean of salary m the Presidency Court 
Causes and tbe priacipal sued the manag^ t he Uink 
ConH for accounts aori iho two sikT a 

tether in the High Court id 
tUn ^.1^00 was found duo from (bo ma2ger**to 
(bo pnnelpal, costs wort awarded aninai (S 
ger 00 H.gh Court scale No. II baSg reg^ 
ciroumstaucM abore staled C- 8ca?J7i^ * 

Gori Slou.vn OuswA-tlSc. w:N.£b 


[1915 

Court Pees Act (VJI of 1870), 8« 7, cl. 

(lV> (C)-Suit< Irtiue/toa Ael (17/ of 1887), 
s. 8— Ceu*f-/c^ |M|wh/f, lekcn relief oou^Kf nol vatveA 
r» pfotuf^lafiraftou for purpoee/i of jun*s<i>efi<m 

girra^f7irti ProecJurc Code (4ft T' of 1908), 0. 
«7/. r, IJ.cf. (f), 

Where in a suit under aeetino 7, clause (ie) (c) of tha 
Court Fees Act, (87^, (ho plaint coatains 
no valuation fA the relief sooghc bit gives a ealoa- 
*1^ ^ ***** *"'* purposes of jurisdiotioa, 

the Conrr.fcc is to Ir* conipntcil awirding to the 
taluatiivi cif tfeH> suit for the purjrtses of jurisdiotion, 
ihoqgh tlie aetual ealoe of the relief sought is less, 
unless (he plaintiff with th© Court ^s leave amends 
the pktinl. C. Kiishna Kvuxk Rsr v. CifAxans 
Kanta UtThX ^2 


“TeT^wT" amended toy Act VI 
or 1 905), 8. 7. els. V (0 ). XI (cc)-a«.i 

torreorrr piureuioo qf jnimowtfc piopeifp from 
/«'' F“ ••#»*? o/ ;«r**ricfma— ffuitt 

laUnri-u.^e# (Vit n/ l»7), .. H-ifoAi>04 Citil 
^rh An (ttt of JS73), .. 1*, opplie<,biUl, of. 

The Upslaluro by enacting Act Vf of 1005 hu 
iwK only atncndeil the Court Fees Acl, boC has 
incxientally withdrawn a ctnsi of suits from ths 
pmt isioM ©f sei t ion U of I he Uad ras Ciri I Conrts Act 
a ml •<Uled iito those falling andor soction 8 of tbs 
baits Valuation Act. 

rbc yaluatum, (herefor©, for purposes of jurisdlotiOB 
or a suitto reaver possession of land from a tenant 
IS mk Its market value under section U of the Madras 
Civil Coans Acl or seetkm 7, clause V i d) of (ho Court 
» CCS Act. bat OOP yesT s rental payable W the (oosne, 
f^ ih© year o««t before the dale of piwienting (ho 
plami Mder section 7, clause X I <«), of the Court Psas 
All. m. XAgAVAVASWAUI NaIJIV UaKW. ViKM*. 

» M uTwi*' I'* ‘r. 9W; i h. vr. 

“ I®E, oijeel PtfaaVg, in. 

^ituso^^Order ultra vires-Sait le reooi>er prsni. 
((Mwpas^, of—^ivU Vourt, forU. 

-fotkontg, powfr of^Pe^aUf, 

abto • tuit is maiouin. 

Staiofor India in Ceooefl 
^ • pontUy lawfully imposad. 

juriidictioa to review 
‘he raluatioo bad 
discretioaiutba 

otSciooii h^I r^L. been arreeoonsly 

is ^ ‘h® Reveaue Authority 

CWl?.slr^ ‘«forceable claim wbieha 

coeognise, 

an®7i^Si.^'^ ‘*‘1 Ac* eonlerupislos 

ti©a”1^“^ « (ho part of ths porsoa who had 
Mv o^Lrln produces tho saao to be 

wbatthaTaloeha. 

auihorire a Rereoue 
^ T '•*!«•« ®By ponally. 

w^r ~ ^ • CuUaelor 

Pee* a! 5 of.aooUoa 19H of tho Court 

Collector PnJLi*^ racsiTsd from tbo 

UeM.t. Bpon her T»lo«ion of 

TW CoUcolor, Leld tluieiho 
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Court Pees Act -^ooucW. 

«lo»of lK« w«a nwcb more sad dimtml « 

Mtajo wth® petKioQ^r to amend the vmloacieD. tad 
»o Mpmin tba caoee of uoder-vatoation The peiitiod. 
«dxd not aceepc the Collector** valuation but m 
^er to avoid litigation depruaited the iwhlitiofwl fev. 
The Boa^, however, enJeivd that double the fee 
pafahle be levied at peoalij and a *uit wa» iusiitut* 
ed to recover the araooaf: 

the liapoeition of the penalcv wa* H^fni 
nre* and, therefore, t ho laii wa* iua maiiuainahle. 

»«« where »ect«m 19E i* |»roporlv 
applicable, the petit loBor i* entirelr in the linnd* of 
tte cbef oOBtrolling Be venue Aothoritv. who i« 
»t liM; to refute to etamp the Prolwtv iMi the 
peo^j hae been paid 

^^’’•—Whether tbo penalty itupoMod in rock a 
CM ie pereonal and not recoverable from ihi« r»(ate*f 
5* ."t*^**^* Kaki t. SicaaTAay or Statc, Si C I,. 
J.S75 450 

Criminal LbW— P'« ccd«rv— ?fvriVf P>Jitc in. 

^ •'» 

D » M^tlvete U bound to give niHice lo the 
Folloe laepeetor in charipe of a ca*e before diipo*. 

IjrCHtantictu Chixsa Rri»r>i v. K»p»;».ib, 
(1916) H W. V. »^4« le On. L. J. 736 J 76 

Procedure Code (Act V or 
1698), s 107 769 

^ ■ f, l07~8rca'‘jVy Uift^p 

!i w^hcr CUM hr jki/ur >1 e»*. 

, ejerarthonn^ ae Ujetfion 

to ptee weanfp, e/m ' 

‘•Wog eecnrity gmler eection 107 
the petitioaer wee likelv m 

m^'**!*' ?'**** ooeeaiea abrearh^of tl»e 

vtalemont before the 
Objection to giving eecurity. P, 
Bypison V. BBaooAK, 2*P. R. im cL J«Ck L J 
’84 33 - 


S* I 10— R'i/itctfe#(/e«od 

0^^'’ «a-*drr.f.>, «/-R-iv le W 

JTbere ptocooding* nnder eoction MO are taken 
* 1 .**??^*^ he ie able to prodace wilaeeeoe 
hUgidebaracter.tbc 
CoMtonght to pay particeUr atteotioa to each 

is OMiMirily bo believed 

^oold ftad eaUtantial reaeon 
the evideoee hefor* it aakea an 

cf h> ew 

— rrimewee, rutdeaee oA imhc eA-HwA /T*-rf 
^icere/-lJgry<,rWpCo-rt 4 : ^ * 

A wmi^r of a vilJago cannot U boondovor 
m«»t Criminal Procedure Code 

S dSi^“* **^'*'^ WtJ^lyoppgee n gang 

*• a money-lender, i. 
pwtecotod noder eeotion lIO and in defence he 


Criminal Procedure Code-omd. 
I^luce* a uumla-r «f rcspecini.le witnesse** U*jj,.* 

hi* ««eincn ami U nanI*, it « mit pu*iirr for tbo 
Aluin*trat» to dieUdmvc all the m jim*»srv so i*r»>.lM,'od 
merely on the Krtinud that the aecM,c.l coldly 
the influeiw of hi* p.i*«hM, ijf,, pnHluc? a„v 
number of {lirin. ’ 

A lliifh Court I. IKK a Court of apiK^uI m oa^e* under 

*mii<mlH>«m| I hr of adnimisienW 

that ikvlinii not n‘*l with it. ]( i, » evert be 
!<•« a wiiuu nliieb Magi-tratr* ont'ht to a<bni»ii«icr 
with tlie mo^ *croi>iihM.« eare, Imlli ns the Court i>f 
in« iii»taiK‘e mill the Apjadlale Courc. A Hk'Ii Court 
oeffht uot to lake ujvjo ir.elf to«eigb tlieevidobcu 
given cm behalf 4 ^ one M<le or the other. It oiiL'ht 
only to «.*e wberl.er ibo Court lielow hn* 
apt*nwch.al the c iB>ideraiiAii of the appeal in a fair 
way liavMig ^•g»^d to tbe jmer».f( oot only of the 
proem-mi.rti but al*<» of the moused. A, Miii»rka\ 
SiV4iM r. Knrtto*, 13 A L. J. JOR). Id Ch. f.. J. na*, 

A?f 

- — ss. 1 44 , 147 , 439 .. 

/>n»h>a-//p^A CuMrt, poner «/, f,, dorct Stilort/i 

Mfiff to rate a<MrVion//f 

dre/rea-<Wer p.«Aib<r<n)i uK e/pubbe Vwr, mte.. 

nttU-Sfntun^H'ol oikU ohjeftiont, if (o b- 
roiMtdereib 

Per .itfH. nad Pkilltpt, jy.-A jfigh Court 

aviiUK MaC<*uri i>f Reviaioii ciiheniiider w'crjoti « 5 ) 

« the lode irf Criminal Phnedurcor under neetion 16 
M the Charter Avt liut |K»wer to din*ct a iinL<»rdinato 
Nagirtrate to Cnkratbliiionul evidence, but it miut on 
that ovidenee come to an independent fi ml jng I l*elf 
anti ^1 awepi the mr urrued at by iho MagiHli-ole. 

.♦ • «nde«iaUe that onler* j^aied under voctiou 
U7 of the CNale irf Criminal Croeedurw thou I cl bo 
^»‘h m roviBion iiiuler *ection 439 of 
Ii ^ Criminal Proccdi^rc* or icodou u of 
I lie Charter Act, uute«8 they arc niado without 
juricdiclioii or arc obviouily uuivaaonabio and 
onioat “ 

Ffr5vda-i,« Aijwr.y.— A kfagMtraio ha* Juri*. 
d.clion under fcetioa 147 of tlio Code of Crlwiintl 
J roevdurv to |w»j orden oven against tho rfvht 
of pasaage through a public •iroot. But be ought 
not to imr$ «ucli a prohibitory order, unle** it is 
clearly piwed that there U a right by custom or 

by grain or by Slatuie m ©no section of iho publlo 

to prevent another scclion of tlio puUie from using 
tUn poWm street on particular occasion* or for purticu. 
lar purpoae*. when such use is ordinarily and nnma 
/•vie lawful. ' 

Sentunental caste object ions to the use <if a public 
street sbouhl not ba conatenanced by Afagjitrates 
acting nnder aeet ion 147. Criminal Proeeduro Code 
IboQgh they can in emergent cases pass temporeru 
9r-ttr» under sect ton 144 when Iho preservation of the 
peace i* requiivd. Even in ioch cases, tbe tamporarr 
nature of Iho order cannot be attempted to bo 
changed by cmitiaucd renewals m. SenAtAivifTni; 

CMarrjAt r. Kxas Samoax, 18 Cn. L. J. 787 367 

8 -I 45 965 

- , . , . , ^ - ®« 1 45— ^MSrwioa, koio 

^ Pf tpmkolicel pet^uion 

J*' «/. Uapii/ra/4'f moaiVy 

Criminal Pro. 

cednre Code, Mogisimto will enquire into tho fact 
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Criminal Procedure Code-i'oiltii 

of acUi*l lH*Mca»jon of lh« au^iject of lvfar»I* 

|«$9 of delivery of it» aymbidic.il poespsajou to a port r 
by a Civil Cnurt Hnd*T the proviajnus of ruU' <*C, 
Onier XXI. Civil Pr-wlure C«<W. W K*jc.u.I!c«*m 

V. Km «»' Uamnai*. 16 C«. U /. "36 176 

• — S. I45*CI«(3», >'r.Ur 

KiwUr-Poiice xpeW — fj *»r«cp, 

.Votiee— Sul»A^]HrHf/A'Ii«p ^ «o twKk 

7Ki*'y> fejol*/# t*/. 

When ouec «•' the perusal «*f a rHu^ rep«tft, a 
Uagislralc passes aa oriU«r ua<UT see ioa l4o of ike 
Code of Crioili'sl Piocedafc. H»al ibere is a lifceli. 
kuodof ft breach of (he |•P»cf, he caai»<>( aftermarUs 
say that there is oo likelihood af such breach witbcMt 
an eiKiiJiry ftft^ takio; the evidence «hH'U 

the pftrtios a» williuR lo offer. WT. Vm m'i*a Konk 
{ iftArAJf* Ku^^!. 2 I/. W. laOHj lb Cft L. J. 7M> 

64ft 

146 242 

8.147 367 

164 359 

164 i3). 533- 

}lnifUtratf ireordiKp o A/r»i^>a it tu ke •••* 

i'eIun^a''y~Cea/'<u<eH. ' admtMihfe— Jlary 'V 

^spik^rafr— Fresreaftea, •r^c/hn* ntn «appfy 
i*/r»»etep hy (Afltn; yAgiurntfe— Fitdejiee Aff (t •'f 


1674>, «, CoN/ersrun mwIc fw Fv^icv P"l‘K rmh4- 
4\f «/. 

Where an aeeuse<l vl^arecd with munler made a 
uonfessioa bolero a Fecmd CUvs Untri«(ra(e srlw 
in place of the cvrlibcate re^Hirc^l by section 161 (6) 
of tho Crindnal Procedure Code remarked iliai (he 
ennfelsiea was not volant ary. and a here I be i>inpeeii> 
tion eoftjtbt te ren\nve this defect by calling the 
Magistrate end esamininx him as to the previKv 
points whicli» in his upinioi*, wi*n Inv'tdnniarily 
cnado: 

ffsM. (I) tliat tlw veHfcssioiial sUlcUicmt nas 
inadmissible in evMenvc beiug amtk einlcr cirenni* 
stances dianietricsMy op|HMcd to tlioH.' wliWb ihc law 
requires aa a cond it iou precedent P> the adniisMbility 
of a cenfesiioiK , 

(81 that tha only consac which the Maxistrate 
coeld properly fallow when he cime to the con* 
cInsloQ that the accus'd was not A|»cshiMK voluntarily 
before him wss to refuso to coulinno to record tl.o 
exsminiug any further; 

(6) that it was net CJinpeteut foe th * )wn«eciiitoa 
to supply by eftlUag the Mafistmle IIh> ilehcwneics 
wblca esistCil In tlio confvsslou from the time it was 
toeerded. 

A confsssioa must bv read as a whole, 

A eoafession inado to a Police Pat! I is Invalid, B. 
Euretoa c. Hsna Dhak FowaBi 17 Uum. L. K. e06: lb 
Cii. L. j.740 340 

•d I 8» l65*3cur>'A irrrJn>v( 

«soer4Ht'Sjirt(|fra(4vH c/ propr<tp to be srereJM'— 

Jlirpat srerch— Keskresre— Feunl Code {4el Jt>' of 

18W», s. 862. 

Where a Police tllBcor aulhoH&ca siiolhor to 
iixako ft softixh without a warrant froai a UaxisirwlCi 
he abeald give tbo authority in wriliog specifeias 
the thing or tbiap wbkb an to bo scarebod' for. 
SeetioB 16$ cf the Criniaal Proeedura Code dees 
not antboruo a geaeral seaicb on tbe chance Ibat 
lometbiag may bc fouud, 

Aft accused oBeriD^ cesiiUae* to tha Polka otakiag 


Criminal Proceciure Cocfe-conid. 

an illoxal search is n'd gniliy u/ aa offence tinder 
soctioii 638 of the I cital Crnle. A* DxrBfteh r. 
bi:xHWiiAX SixuH. 13 A. L. J-U7P; 10 Ca. t. 

3s A. U 996 

6S. i77« 179— tifence 

of en^ jdt/tr, Jjscofcry "/, ft* uiiOthtr— 
fruit •Jorit-fKiioti Code i.4^ X^l* n/ I860), 

.'y, tan. -65 

TVismiidainant w hs iiiduccd to with his money 
at Meerut • Ml tbe falve rv|>rcschtatiun that a certain 
harrcl r<m(»inml a certain amount of spirit. At 
Atfra it was dii«''>vcri'd that the barrel did not contain 
iheaiMimiil ««f spirit thar ii had been represented to 
ciMitaiii, 

iH. 1 t Ihc Miixistmio at Agra had fto juris* 
diction to Try ilia iKVM^fd under sections 480 and 
2*5 of 1 |m' ivaal Cmie inasmuch ns the discovery 
of Ihc alleirv<l frwuil at Axm after tho goods wsro 
deliwrvd. viMildnvC lie said tabe a Von sequence which 
ha* riMmil* within tlic incaniug 'd secUon 179 of tbs 
Criminal l'na‘e«lurv' Cmle. fa PRA<i DA!< DilAftOATA 
I . Dm I AT Usa. 13 A. L. J. 1067: 10 Cit. L. J. Hii 

JODI 

^P* 181. Cl (2)— C-iaii- 

nml brrfKti r/ tr«*f — f'hirr f)J tiifil — Jvr/*<I/cfieM 
WInTv* the* Muardaiimiit churged the accused under 
section 40H. Indinn Penal C<alc, uileging that the 
c<>iii|»1ainaut l»ad engaged ihv accused to masago 
a 1 raacli ageucy at Kurki. I hat accounts were seut 
b>' accus^ to Kawalpindi fur uouic tins but 
BNlmi|iu.'iitly diaeoMtinucil and lh;il on inspection 
of iW a«v<aiiil* it wus found Ihnt I he Secured hed 
inu«lc falM* eutries lu ivspcct of c«‘rlniii items: 

/f<M, 4 lust inasniuch ax the allegations id Iho 
c<»inphimi rvfcrrv'd distinctly to three or foar spedflo 
iieias ill r«**|K*v 1 nf whk'h the nexused was chftrged 
with baiiiix eiHMinilie«l the offence of criminal 
lireach of trust at Itiirki. the Rawalpindi Court had uo 
iuri»«liclH>a to try tlx? <wae. P. KaraHuS t\ H^iUiiein 

Six P. It. 1013 Ck ; 16 Cr. L j. 776; 42 P. W. 

K 1016 Ch. 376 

f* 195 663 

g, 195— rVrjtfiyctfiuiAih 
W Ik ewarw Iff /■WicHif rH</arr|r-‘8iTi«eh'on $|r 

CMiV-fVjMif CWc < Aef Xf.V IH60>, s |W. 

Wta^ro im B (ictilioo being presented to tho High 
Court f<>r seAting ashlc an ex decree o& the 

groumk that the petit luovr was not lerv'Cd wUb 
mdiev* of Ike api>cBl. an eminlry w«s nrdured and tbe 
District Uunsif’s rejioit showed I hut the putitiooer 
had euinniitled |«erj II ry while giving evidence before 
the Uua^if' 

Jiel't, tliat Ibv High Court hud jurisdiction to 
saiKCtoQ tkc prusevulion of tho petitioner on a charge 
ender aeetiOB 193, Indian Penal Code. M. Ouda^ 
SeatAii V Jamai. Ki k D»k, 10 Cb. L J. 740 340 

8?. 195, 476, Mopc 

SeaefwB tp yi «* rrate— PrimB facio cose. 

.Vkl that a CnnrA gvwntiiig sanction to proMOnte 
nnder sectioos 195 and 476 of the Ciimina] Frocedoro 
Code for eScDcvs iiiailc (luniiliBblc thereby, hts to 
see is that a prima fiiric case has buen mode out 
npoB the evidence before ic for inqtbriBg further 
into tke question whether or no any ^ tho offenees 
puaixbablc as set out in eectiou 196, has oe has not 
been made oni. A. Eioka Sixok r. Exnaoi, 19 

L-AUll; 16C.L. J.8I7 993 
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Criminal Procedure Code-costa. 

195 (I) 

endOfcrtafftf on pr^utory not- tfUK intfoi to lue il 
ao tnd4neo^$Hit on promiMcry iiofr— Co>U 
(icC 2 £ro/I 860 >, *. jyfi, eompSmMt ntnUf-^SoncHon 
f^r pnmuHon, if nttoimr^. 

Section m (1) (fc) of the Co<l« wf CniiiiuAl 
Proceaure nimt %t proriding (hat where, prior to the 
ioititotioo of a criminal prow’ctition. a pmpcrlr 
roD»titutcd jndicia] iribunal Km placed itaclf in a 
poaltian to detentline whether the facte const it uiing 
the offence reollr eiiet, the Criminal Court ehrwM 
decUnecogniaanco uolc&etUat tribunal has in effost. 
eertided Ibat in its opinion, the complaint i« one 
woKb; of inrest igai ion. Tlut safeguard ehouM not 
he Uiaited to caaee wWre tUe ollonce Is cmnniituul 
pwienfeli^ but should extend aUn fabricai ion 
of fdee eridence io advance. 

Wh*aan offence is of such a nnturt* that at the 
time of committinKit. the accused nia%t have U gnt 
pmeedioga io mind aed prior to hie biding chanrv^d 
with the eeiBmiseion of the offence, legal ]>rw'edinr* 
of the eame natmo have alreailr commenerd in 
anj: Court, it it moet in cooeouance with ilic 
iotantioti of the Legielature to retiuire ilmi the 
lOBotioB of the Court should bo oUains’d. 

Where, thertforo, the com plaint eet imic that iho 
OMUMd wrote an eadoreement on a i>roinisM»rv note 
eaecuM In faroae of the con>|>lamani. purport in- 
W record a pajmeDt ol Be, !,.'>«) whilo no siah 
pejmeot wn* ever made end that the accueeil 
iateaded to ueo the eodorveincot ne cviiUnce in eaee 
the complement brought a civil euit (i> reonvi the 
amount dae; 

X*M, that the ancertaintr at the time of writing 
the eadoreemeut at to whether a nr e«ii cvulu ever 
bo brought, did not affect the compMcner* of the 
offeuco and t bat the Court «vo Id tuH lake cognitance 
Of the offence witboattho saoction of the Civil Court. 
M In n FABAKUWAkA Kambpdbi, Id M, L. T, m 

IdCB. L.J. 161 101 

- — »• res ( I ) <o)-‘'such 

Court*, yntorprotation s/<»Ceart oMishrd hat •e. 
rrteOium snthrtrftried remtenof limitt -JurioHU- 
th^BanoHon lor promtktion for oftnet commitlrH 
ee/ore obofir^. 

A Cot« on^ abolLihed but re.eitabtiehed two 
y**", ite terrftohal limits somewhat 
Oftf^eO. IS not sach Court" within the meaning of 
•ertlro IW (1) a) of the Coca of Crimioai Procedure, 
and the Uttee Coart has no jorfedietSoa to giant 
eanctioo for proseculioo in respm t of an offence 
MQiDitkod before The former, tn In r* Aerc Arts, i© 

Ca L. J. 7o7 643 

" g T — 195 , (l>(c) and 

commrteed ia cearee ^ praccediagr 
be/w ffecenue Ptftcer— ffoaef £«, whe/hec aeretserg 
— Fend Cede (Jef XLT of I MO), m. 4«. 4«, 471. 

^ ^ere the offence of forgarg waa commilted 
M ‘v ^ maUtioq procoedingt held by a 

Stib.TahfUdar io bis admmietrative capedir of a 
Reraoae OSoor:’* 

Heid, chat the prooeediags were bo» those of a 
.^▼4000 Court" witMa the meaaiag of eectioD J9d 
(s) of the CrimiiMJ Frocednre Code and that the 
preriont sanction of tbs Naib TahsiUar n as not 


Criminal Procedure Code- com, i. 

esscnlisl to ih'* insiiiurion <if iTiiiiiiial pri^,‘,u\\uu* 

niidpr«.ctnmsfC.-i, 4GH on, U7C. Indio u IViul C<m\.. 
P« Kurpnop. Lkiivv SiNnii, 18 I*, r, ipis Ck Id 
Ca. L, J. 7H.-, 

■" ' ““ • ' d* 203 'O.-Jr.' il',ttHyy> 

i»9 f miJoimf not trl asuir^SulMiiHrnt „f 

on $amf/.ins, u-kfihrr fon hr (Hl.'rlnthf l bu 
ifuy<*/<aie. 

The fact (hat an order dismissing a loiiii.hiint 
on<lcr*Pcn«u '.03 „f the Crinunsl I'roccsiiirr C«do 
has imM le>cu sot tk^ulv. U no Ur to aiiodicr Mnyig. 
(rate onlertaihiiig a SHh«,',pipiii <>onipliiim an the 
same facts Iff, I'sMJAtJi .St niiASsoiM i.Cmahv. 
aovjcABi Kauii. Sum. ICCk. I. .1 830 

. 3, 209 Ituiufry prr. 

m In ry li. e » -h m it mri. I — f. ..mth fion et I’U ncf. 
nm-rf mhil tif llmtu uf 4f,»}, , . n (r «i Upho - - 

i'.flimimt.t) •mn-iv. c«w»i,(w.Mr — 

. it-^^ueiamiHartvhff. by J/,74,«. 
tfotr, tfnitomf!. * 

If in an imimrv pn^iwwory lo comnmmpm. the* 
cvUIvnt'o (imitchMl f.w Iho pn^soiMiriou j» toinl y 
unworthy of civdil.it is ii<4 only wiiliii, iheiMuvr 
of (he Uagiotntv but il is his duty (« discharg,* the 
aevuMHi under seel ion »tf of tin* Criminal Tpocwlero 
Code. 

Where, Iherefore, oil n coinplultd kdhg lodged 
ngniiisi two |>erxia» iiMiicr seel ion 477, Indian IVno I 
Code. (Ih* Uagisimte did not lsi>ue niiy pr<HH*s8 sgninst 
one Imii exaniiiiH Uiin as n witncasto thecoiinteof 
tlw* iii<|uiry aguiiisl (lie other and also crose.uxHminc«| 
ll»e ctimjdniDB lit *» wit nesM's Olid after recording th,^ 
wlode evidence dUhsr&vd the acruseil on (hegruiind 
that in hi» o]»inion (hevitdenvv won very loterested 
ami unrelishle, Uit (he SpMvins inilgr sm aaido ||iv 
order of discharge and remanded the case to the 
Magistrate with insdurtlons to commit bolh the 
acensed' 

Hcfd. (1) (hat the ^ agist rale was well within his 
powers in crms.essminiog the prosecution witnessea 
aed in eonsidcriug whether the witaesscs esaoiiacdon 
behelf of ibeprosecutioa were credible! 

(S) that io so far as no eniiuiry whatever was mads 
sgB Inst tbs second accused under Cbspivr XVJJIof 
(he CrimiBal Procedure Code, he was not liable to 
any order of committal by the Sesaigna Court. 8. 
EunFRos r. Uai Uabalaivi, 17 Bo». L K. 910; ]© ( k 
U d. '47 347 

Sff* 222 (2), 233- 

ifisyeiader ^ iigtrmt charges at ena trvaA IneUfy 
of- Pmnl OoiU Ucr IIV #/ 1660 , m. 409, 477,f. 

Tbe cbaiite against the accused was that he, being 
Ike fahisfdar, caibessled a certain sum of money 
aod (unhet that be omitted to enter J^Oarrn>uia 
with intent lo defraud, sod wrote on ihrec of 
•ach orxnonlt falsa numbers with like intent. JJ« 
was tried at one trial, for all three counts and con. 
Tictcd under fectiOBS 409 and 477 A, Indian PeusJ 
Code: 

Ifcid, that there was miaioiRder of the various 
charges amouBting to an illcgBlitj which vitiated (he 
trial, A. K^LBA PraSaB c. CupBRoa, 18 A. L r 
lUey;la Cb. h- J. 613 829 

^ . 3^ 227— CAorgr. oddi 

fiea ^,»a appeal— Added ehrt Tie under »«*/.©« 14a 
Ptnol Code^Addition, vkethor I'ufid— /Vngf 
(Art Xiy of 1860), «. 143, 496, 481. 
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Criminal Procedure Code^-cooid. 

The additior. \>y on Appelate* Ccwl to charft^ 
QodPr $«<(iQTis 4gl and 4:^ uf a charts naler 
aevtiou 143 of the Penal C«mV> In app<'al it n>A 
ptrmiSitiUle inosutiich ra IIk* addilinn would hare rhe 
affect of imposinj; a iMmitractivc res|win«ihiljir for 
indindnal acts of all panont who were mainhm 
at iho time of the aatembly. 

The mere earr^inj; of atiwfi freliV will not be pie- 
autned to bo unlawful^ and in doierminia^ the object 
of an unlawful attembif. (he Court moir fi»d (hat 
the accused hnd an intention lo bm eriaiiiial force 
or eommit some other oScucr at all coata and were 
B'tavtinf in aelf-defenee. M« f* re Uckk 4 Ucriii- 
piTAM, lu Ua. L. J. 737 337 

— — . ss. 235,236,239- 

T'M •epoot/r — 

iior^t/iol Cy.i( (Ad XLV jWy. «. 

403— 7b 'apf>npfi9lf‘\ mtumtHg 

pri9lf'\ Hiettming tf. ' 

Where ao accaaed pcr«on U charjrcd of bavii.v 
daveived a canal officer m obtaining eceiain |b»|m‘,, 
from him a&d also of haviatr mimpproiiriuieda certain 
men ol monay^ (he proacuKion i, eiiii(W m a.k 
tbo Court W IP* Into both (he char^wMa tlnaie 
Inal, provided il lakaa u|K>n iitelf (he Uunlm of 
pjocB* that thefae(« allege.1 af.Hhi (h* acvMRe.l 
a« in factao coonected logechcr aa to f.wm nnrts 
of the Mina (rnniaedon, w lo be otherwieelrinblB 

lU* r'." 

ff3&and Zii of (he (.ckIo of Cnoiinal Pr.>eedum 
III coooaedon wiih >ce(ion K», lailiou i»,«ft*| Ctde 
tUverb to appropriate* mcah. aedj„K apart fei 

Maatigning to a particular per-oii iw u^ ^ lo 
miMpproprutV meana to m for or 
to lUa wr^g paxMu or a wrong an.1 (U|, 

ftctiDUit ba done dithoneaily. a Koius L*i , 

Emmoa, 1 3 A. L J. 1 18): l(t C a-LJ.Ttn*'’ 65 V 
237 A n^ ~ m > 235 <|), 236« 

Penal Co*, ,cS*thtr kn rrrrf »».♦/*, 

1 I!**'™®'” Vn'*\ under Mctlun 471 

Iridlan Paiial Coila, fur uiiog « pr^mi^torr ntno ol 
genuine knowmg or hating rcaaon to W^e thM h 
waa a forged d^uaient. it appeared that the ae^aH 
h^ premnaly bamtr.ea for abeltiug (he forwrt^ 
the Miaa d^nmeot under aeetiona 4b7 a? JOP 
'^r,? had been aa4ult(e.l; ' 

fifiij. (1) that Inaamuch aa ao duubt rouM hR«-H 
anaaa In tha «ft (rial aa to (be offe,!^ 
by the facta provail. the caaa did not fall witl.j- th2 
•cope of action mof the Crtmlnal Proeedw C^t 

tt) that the aeries of aria . 

J>rgory aod aoding with the of the ^riJd 
d^ument io a Ci»il Conn to 
rtain muat be regarded aa 10 eo«oeete<M<».hee a'l 
Ko fwm the tame tmnaaction or ramh^ulliJ 

of a amgle pre.deiermiued plan aoil..*^ 7 tbivugh 


Criminal Procedure Code— contd. 

(♦) of section 403 of ibe Code, since the Court wbfeh 
acquit ie«l tU»* acvnaotl on the charge of abetment 
c*f fnrtfery was niit c<»n|iPtent to try the offence 
niKlcr eccinm 471. Iniliau Pcnnl Cmk. inasmoch arat 
ibe time nf lb? earlier (rial no anction for 
prosceatiim ujider section 471 had been glcea uaJor 
Motion l*.)o of the Criminal Procedure Coda. B« 
Jiram Dancarji EMPraon. 1? Bou, L. R. SS'. 16 
Ca. LJ.761 351 


$. 236 
S 237 
•S. 239 


361,651 
361 
631 

- — 8$. 256, 257-Oiom- 

ffomioAliOM of pnwr«/r.R A«u*nf, r*>*r 

OAtigrr /rom^l, rnti^onblf epporfuni'y offtr, to 
U gtr m /« Ir^t uuiWanre. 

Wlierr (hr charges riaa>c<l arc complicated and tbs 
aMU4e<] a>T ignoruni jicnwins, a rcasoiiabio tiaa 
ahiMild la'vlrea to (be accused to gel proper legal 
advice aud atois(nnc« before they nits called npon 
d» croRR caaniine (he proacciiri<m witnesses, 

It h nM giving an accused person reasonable 
o|*p«wtanity mask him iiAmc'listely. aflerthe tdiargo 
I* framed, (o craM csarame witnesses, M, B*fCUA. 
• tni Pai.vvacki, /*. «•. leCa-L. J. ?WI 642 

8. 257 642 

~ — 88. 260, 530 —DUIriet 

ii^4i4tnle not lo i,*u«u;»jn RrltiVh 

•mhjfftt -SaMMory fiMl an'k Ufoigtrott, leKstAsr 
tnW, 

WIvtca Eurtipean DntlsS subject was conrlctsd 
by the Piwrha klagistrnte of Bangalore, who was 
USA a Justice of th« Peace. r4 au offence uoder seetioa 
R of llie Uunvipal By. law s after a summary Iriil 
<'^'"•*'"1 ProwHlure Coda: 
HtlA. that luatinuch as the District Magistrate was 
WMeaiiiwew^ (a try a Buropoan tiritiab subjKt 
s^Bwnly, Ins proceadiags were void under laotioa 
430 of (be Criminal ProceduivCode. M. 0- 0. J*«»* 
f L. J. 7o8( (IHIW M. 

W. N. 10»i 1C Ca. L. J, 773 373 

T — r- — 88. 309, 337, cl. (a) 

— irr^yulcrirg— TVkrf bffore 6rMien« JuWm— C oorfv* 

^n yf CAST— ie^di.ty t>f. 

scetmn MT elaaae (a), Crimioal Proceduro Code, 
^ooe avarl to cure Ibe disobedience to an eapwsa 
promion as to a node of trial. 

•J'rL” * S®**'o»* Jodge held (ba trial of w 
pwot of recording the Aaseiaor'e 
opioioo bat at (be time of writ leg the iudgoienl, 

ae^^. •®‘* • >*♦» trial aod coBTicted tbe 

M 

,^,*«lbority toraocel or set aside the 
*“•* origiiMlIy been held and that the 
*»‘V>on bot to giTothe judgmeotin 

I J aof * 17 Bog. L. ft. 1074; 16 Cb. 

L.J.8U ‘^QQQ 

s. 339(2) 831 

S. 342- Written stete- 


ment 


k- written suim* 
hy eeensed, practice of flUng, iUe^ty of 

f 64 
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Criminal Procedure Code— conui. 

"T” *• 3^2 (I) — D*/|f 

Court <4 9 ii«j(ioA t.; do «, 

- Pwoduro ' 

Tbe prorioioQA of MctioQ 3(2 of tlw CKioJmI 
nocadore Codo luv importtire aad must be 
oompUed with, A faiUro to ifiro the acciired ao 
opportooitjr of esplaimof tbe pointe agauut him le 
an illeptUlj ritiattigr (Ho whole (rial. 

SmhU —la all sHniaal iDaltere» (be utmost slrnH. 
uese mut bo ebaerfed aud forms cuuac be clearly 
oocnplio'l with where the liberty of tbe tab^t •• at 
■take, wboB from the atatate pretcribiag tboee forms 
it appeara that they were preseoted by the WUIa. 
tare ia the iatereste of theacooMd. B« Bissri Nix. 
aara v. EMrstoi, i7 Bov. L. B. 302; ic Ca. L, f. W 

365 

■■ ■- S8. 34S,423(l>(d1, 

whea re a he r/rc<ed — Order 
a^i«»ap cenposttioa. aeferv o/— Hiyh Cearf, whr. 
(her eea eflow cempenVioa im reeisiea. 

Saotioa 3^ of the Crimiaal Procodare Code is 
exhauative of the einaarttanees aod conditioae ueder 
whioh eompoeitioD eaa be eSeeted. 

An order allowiaf compoeitioa of an offtaeo m oot 
a a iaoideatal order witbta the measiag otclaaee (d) 
ofeection 403, Oriatiaal Prooedare Code. 

Aa offeace eaanot be ellewed to be emepoaailed 
when the case eomee befoie tbe Qiith Coert ie 
revicon. M. 8 AKK 4 a Ba^oatta r. SiNKsa RiuAn A, 
W U. L J.63li la If. L.T. 8 $I; l6Ca.L.d.?80 

350 

•* 3 45 — CempMifwa 
Court— TH4iJttU hefrrra parties e( C’Mie o/ 
il«o*iap—Peirer e/ Court lo toko tr*A»n(t^3lvn<lorf 
eomi^ntwn, tchtlhor HScrsMry. 

A composition of a erimioal case am'red at by (he 
parties outside tUs Court comes within the terms of 
socdoo 343 of tbs Crtmiaal Procodare Code, aod has 
the effect of aa acquittal. 

Whore an offence has been eompgauded outside the 
Court, but sabeequeatly at (hs time of besriagoAO 
of tbe parties rtaites from the ajrreemea(i it is 
ooapoteat to tbe Court to take evideece as (o the 
faetam of Che sfreemeot eed gi^'e effect lo it if it 
be foaad to hare been catered into. 

Xo monetary coaiideratioo ie acceseary to make the 
compoiUioa validi it Jeanoogh it there is a quid pro 
tjue betwssB the parties to sepport it. m. Makomud 
Kskri V. PsnsRi Ikstaticlla Sabck 3 L. W. 1200: 
18 II. L. T. 608; 16 Ca. L. J. 603 Sid 

8*367 1008 

— — 8*370(l)-i>etyaf/^- 

«tde»€y UosttlraU to girt rom^ouM for oonvioting ee. 
russd— AsosoM not piiea — rfocJ of. 

Section 870| elaase (i), of the CriBiaal Procedure 
Code reqaires that there should be a statemeat of 
the roaeODS which iadooe a Presi^ocy Uagistrate 
(o beliSTS the ortdeoee for the prosecutieo. 

Where, therefore, a Chief Pnsideoey Ifegistralo 
ooBTieted aa accueed, iafliotiog imprisooneat aad 
merely rcoordiagthe followiag judgment: 

'*1 coariet aeoused. 1 belioee the eeidcurw of com* 
plaiaa&t and tbe witaesMe for the prcescalioa:*' 

BsM, that the jodgmeot did aot satisfy t^ miaire* 
meats of elaase (•) of eeetioa 870 of tho Code. B« 
BaAHsAB Bawas r. Exraaoa, 17 Boil L. B. 89(h 16 
Cb.L. J.771 371 


Criminal Procedure Coefe^ 


could 


1 SS. 374, 376^ 1/r/.. 

ff' 

Cos/iownijoN o/ 

BaicMor, J. - In Ihe OomUiy Ui^ih C<nMt when* 
a prisoner has been soiitcacod (odvudi, cvmi (liouc]i 

CMVK(ion waa hud on rhi' ^vrdlct 

^ a .^ry, (ho whole case is ro-opened 

UigU Court both on mt((crs of fact as well im on 

mal ten of law, 

tfeywnl, A— Id tbu High Court in murder 
It IS always tHWiaary to consider (ho eejdcncHj in 
support of the fsc(s found by (ho Jury in orderto 
ascertain that (hero had been no itiisdirccdcm iii 
the charge (o the Jury and (n dotermino whcOier 
It woul<l or wouhl not be pnipcr in all (iic circiini. 
slants t« conli mi (ho sentence of death passed bv 

Esti-tauK r, Daji Vp-ini, 
17 Bom. L. R, 1072; 16 Ct. J., J. H\u 994 

* 8. 376 994 

1 T ^ ^09, 562 

—Profoodimgo lo /’n W Class UA-ji^htth — 

Sonlenrohutho/ ifs#rrtm#c-.^ppeol, wArrr I, ft 
Where proceediags are eubmiiicd lo a rirst CIass 
V^ stmte under eccdoa 668 of the Criniiaal Pro. 
cedore Cede and he imsees sentence in the case under 
soctiea^O, the eooriction must, for tbe nufTiosee of 
epp^l. b^nsKlercd le bo wirhin tbe luronlng of 
aevtiOD 406 of tbe Code a ud (ho order ie appealable 
^ (ho Scesions Court. B. Buptann r. Bni'urPA 
I LYAPrA. 17 BoM, L. K. 605; 16 Ca. L. J. 738 338 

■ — 3 403 36J 

* S. 422 J008 

- ' -- 89. 423. 422, 367, 

537 (B).«.tgpruh di<iHi«s<ii v/, ajifr nufirc—Jfitli/. 
Meat. OMiMten *0 write, efeot <•/. 

Ill an appeal dismissed not suginiarily but under 
section 48.H of the Chmii.al I’lcccduro Cod© after 
not ice iri'vu nndcr eeetioa 422, it is meombeiit 
under eeetioa 484 on t bo Magistrate to deliver o jodg. 
aeot which should fulfil tho coo dit ions laid down 
ia ection 967; iu ocher words, tlio judgmeut must 
contain tbe pointer poiats for deienutaatioo tho 
dcciska thereon aod (bo reasoes for iho decision, 
8 ectioa l»^'7 («} eanaot be inroked in a esse in 
which the Court is cwacerBcd aot with soy omis. 
iioo or irwfularilT in n judgment bot with tho 
absence of a jodgaent- B Dbyskdiia Smjvapa 
L iMasMAYaR u Kspiioa, J7 fioN. L. R. lOoQ: 16 Cr L 

Koa 

8.423 <l) id) 350 

8 s 42^— fiieh'ap— 0«i|. 
swa to cenSM/rr cose e^eacA occurs J ooporaUlt/, 

* foot of.- 

la a case of rioting wber© the Magiitra*© Las failed 
to consider tbe question whether the evideuco regard, 
lag each iudividual acensed ie suOletent to show 
that be perticipated it> (be rioting, tho coorictloa is 
bad and liable Co be set aside, m U to Bspv Xiror 
8L. W. 958; 16 C«. L. J. 795 | 7 ^ 

439-Covf. 

yfotafdtsmuscd Oy Dto/ricl JiogiHmIt under s. 203, 
Criminel Proenfare Code— A’o reMSjm to $cuiont 
Court- Aerisiea to Sigh Court iSirott. if eempoUnt. 

It is not aa indexible rale that no revision lies to 
tbe High Court onlees the party has first applied to 
the Sesnou Court, ‘ ^ 
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Criminal Procedure Code— cootd. Criminal Procedure Code^>coooid. 


Tli« juri«divtion vonfcmd hy ch« CHminal Piv* 
c«dnre Code ou ibo Hi^K Coart wi e and it ovghi 
not to ba fott«c«d by any hard and faat ruk. 
1VI« Ba«av&s'» Gown r. Kbisuxa Rao Naidi'. t 

L. W. tJ26: 16 Ca. 1/. J.T^l 6&0 

S.439 337, 350, 

367, 650 

8, 476 993 

■ 88. 476, 19^—FQrffrf, 

NOl p9tly lo any Jm4wiQl 

Section 476» Cniauiol i'rwcdarc Cide. a(»i»l>fn 
only \vhcrc tlic offe&c^ a mentioned >.t aaction lOo, 
Cnoiinal l^^ttlurv Code, arc <.‘.«!Qi(tad by tku 
Verson or in the eiKoBitancea naBlioncd (baroin, 
Tbareforn a Munsif bad oo johidiclieB to talro 
action nndcr ivetioB476 tgaiaat tbo o'maUnt and 
atUitora of a doeaneni foud to ba forged who 
worn not partiaa to any precoading baforatba Court. 

M. Th m KutAVAnv Havacixcam, 18 U. U J. 

8 L. W. 1 136: Cr. L. J. 707 663 


* • ■ 8» 476"J«d,r/a( 

fftAin^^Sialfmrnt Miade im 

hUfttCKlheftnmeHy, >f ewnpintMt—tljlh, mImUtt. 

f fallen of, 

i\ a rillnxc hcadmoo tiiade a }K>cUi«ra to iba 
Dialrict Magiatnlu in which be Ualod (bat hr 
wlalied to reaigo hi» port as (be headman. <»a 
raquliy by the Dirtrict Uayrirtmte a» lu ilm ivason 
of hii reniKuttion, ho rtatvd that daring (hecuurav u( 
a PoUce iuvcititfaijon in a Htewity ca*c. the HUkc 
weto forcing a large uuaiUrr of pcoplo to pay money 
to them. TIm Uafiairate reduced hi» aiatameat tu 
writios and lent for (bo peraooa namad by him 
Tba Uaffiitrato raeordad the atatamend of all of 
^itam oa oath tad cant eba cua to tba Polica 
bopariataadeat to uka action ooder Emfmmnh 
^B8 of tba Police Regalatioci. The SapaHataadent 
raportad that tbo atiegatient wrra aolirely falM. Tha 
Dlitnet Magirtrata then oedared tha proaocation of 
P and other parioaa whom be bad aiamiotd oa oath 
fot giving falM avjdaace: 

Held, that tbo itatement nada by P to tba 
DUlrtct Magiitnte waa not a coaplaint. nor tba 
actioa tahaa by tha 3lagi$trmta waa ia iha eoom oi 

a a JadJeial procaedlng, iq tha eouaa of which ba waa 
empowrnd toadiumUtcran uath. aod that 
ire, the Uagitlrate bod no |mwcr to take action 
uimar aectin 47« oi tUa Crimjual Vtocednw Code 

?: •• txrtiOR. 13 A. L J. 1050. 16 

t.*. b.J. eoT 

— — 8,61 2 359 

1 .?• ^12 -d«»wd ubacaad. 

tnc-.yajt«JiKy b|r itayuiroU ihot tStrt Ma «• 
fmmrfiofe proepert cf hi» ormt-^ArTtM-m-SlotimooU 

\?. *’*T'i"*‘’*«**'* -^Warsf «««ed. •dmit. 
•ftddp <tf— Cannefian^ lepaltry 5/. 

A mnidar waa eomnitUd iu 1697. The aceoaad 
»« 4way at that time and w«« not heart ^ ^5^ 

U iwt on behalf of tha proaaeotioa to nram (ho 
MsmUatin of tha offence by tba aceuE iil 
U^atrota, howarer, did not record any finding that 
U We opinion the aceiuad bad abaeondad and ^t 
there waa no iiaiaedjau proapact of bia arnrt. Tfco 
•gnwd was convicted on tbo eridaiKe b 


Utlil, i bat tba endenco given in 1897 woe inad* 
10 prove the goilt of tbo aeonaed and that 
the evuTK lion waa bad. A. RvaroM v. Eupbrob, 18 

A. L. J. lUW; 10 C». UhtfOl 617 

— S» 617— Order* under 

n«f«re o/'— Pircretion— Poicvr c/ High Court 
la 

Ordera under section 617 of the CrimiARl Procaduro 
Code are diacretiooary. but the dUeretion ia opon to 
vorreetion where it hat 1>ecu cuerciaed in Tiolailon 
of am*|>ted judicial principiva. 

Where, therefore, in a trial fur a crimlual breavh 
of trust, it nppoared tbit the accused bad trausferrad 
oea of the misappropriated currency notea to tba 
petitioner, andoii the conviction of the acoaiaU tbe 
trying Magistrate ordered tbe note to be retoraed te 
the Crown: 

tfrtd, 1 hat (bia waa a eaao for tbe application of 
tba gaoeral rule that proporty in a currenoy note 
peases by mart dahvery and that there being no 
alkgadun of fraud or bud fuuh mi tou part ot tna 
pMiiioner, he was entilied to retain if. B< iu rt 
PAXOlUaCNATII PV>»LIK UBVaNKSB, 17 UoM. L. R. 
9ii/i lOCii. L.i.7kd 36 i 

♦ — i — 8. 517 (l)-G-d«rM to 

dupaaul piVjierty, irhau lo be iiicda— Cider, leAe* 
(her jurti/«5/e lehe* mo ofr»« comnittei. 

A Court can imaa an «udar under section 617 
U) of the Code td Criminal Procedure oa regard* 
the dis|>oaa 1 of |•roperty only if it ajii^ara thut 
an offence haa br«u coiitHiillCil witli respect lu 
it. or that it haa been used for the comaisiioa 
of an offence. 

Where, therefore, an accueed was fouod (o he a 
habitaal thief and waa bound down for good 
hehavioar, but it did not appear that any effenM 
had been coamitled with rvapect to tbo property in 
diapuU which tbe aeeuaed claimed aa bia own; 

i/rtd, that no order could be paaaed under section 
617 0) of tbe Criminal Procedure Coda aato (be 
prepay. M. In rr QevixuaBtJA Paiutacui, 16 Cl 
L. J. 811 e37 

— 8. 520— P««'s 

Ceart aa fe diipwiaf ^ proftrly. 

Section 62Q of Ibo Criminal Procedure Code 
a Higb f’ourt ample poweru to pase any order o* 
todUpoeil of projicrty wUkh may bo juat on tbo 
facia of iba case. 14, Ramaxaxi >. KA^^AlASSM;r 
i6Ce. Ld.813 o29 

523, 624 498 

530 373 

a. 533 340 

S.S37<a) 100^3 

”! 8s 562— Qlfanc^# of ehool- 

( 1 # end Mfn^ oa yenaina a /orgrt docttmani, 
eoitrtd by Ita mctiVm. 

SeciioBfiffSof (be Crimijial Procedniu Code is 
ittlOTS applicable to eoneictions of obeatiag 
tbmby diaboneaily inducing delieery of pieporty 
under aevtion 480 or of nsing aa genalca a forged 
docomenl under leetion 471 of the Indian Pen^ 
Co^. B. Rnmaen w. Ramsah OAnonsAf, 17 

B. 931ilOCa.L. J.TSl 381 
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Custom! St9 Ct'TCBi ilsacu.N*; HiNDtr Law. 

at ft>» wahira c/— fcMtf at fa 
cwfom, nntetiU of^Pl4wiin9$ in india— |V«efr«a~ 
iHHa,aiflii>yi>y 4M fa, vhon can W raiW^i/tndn 
^oinf /amify^/mparti^fa ieiDiiidnH»3/«inWra 
living fpcnlflv in d^crcnf h»w$ in tmmt com* 
fy>i»Rd. hate far ff dii'ioion -Septrafe pa«> 

OMtion and cnjaynionf of praprrf^ and liiamnfinManca 
4 / a^lairancct samifidnr. \S of ^rfifion— 

inkoriMne^-SiicccWian lo impariibfr icmiodtri— 
liU^itimatt ton. tcidaia anJ tfCfkbiWAcr of dcccaocd. 
confexf 6»f«gccn Pre/c»yi>cc— $cpa>afa i>faprffy 
lamindar^iffctfifiMaf# ton and rcMlow, ^ «Aaia 
C9U4iIf|K^A«f«0c« bf/ mother of Wh4h minor ^C oh. 
tideenfian inaJe^Mfe — yo in^rfemteM adricc— 
dbteAca ofdi»fiute-~-Vai\4U^ ofteteooe—yumilfMfttU^ 
m«nf— Cnofa at— Gosdhnrm form of mttrrio^, il 
raiid amouf Kwmbnln caoM- /Ifcsririmafc tan. rifkt 
oft to $haro in hio foih*r*$ properl\f in Knml^l* nt$tr 
—Illefitimaf* oon, «Aara of, mteatoro of. 

Thoagbi M n paoerml rola, a ptrtf who nlioo 
«pon n cwtom, muit allofa it with dittinctnaM 
4 Bd carUJat^, it it not poitibla ^ darinble in 
India in all cattt to pin down the parliet to the 
prooiM form of their pleadiogt. 

The mere fact that a d^endaet did not object 
lo witneatet for the plaintiff ffiving OTideace in 
aopport of a coitom Mt np in a cate, doea not 
ealop him tiaoi object log to eimilar evidence being 
glreo bp another witocaa on a aabae^neot date 
on the ground that it wa« ‘Vjnnd the ic»|w of 
tho caao In tho Face of th<> tvoniinv" nf ilic 
{■cue on (he point. 

Ai n matter of avientitfe plradin;;, an i»«ae in 
a ceic regarding a enitom let up thereiu aiul the 
allagationa in the |ilaiul uu which the ii«ue i» 
baaed, ought to contain paKicnlara of lUc cvMoni 
upon which the piaiutiff aceka to rrip at ihe irui 

Tboogb in caaca where no Uaue b anitiiiniou^ 
and capable of a wider aa well a* a narrowei 
InterpretatioB and tho partiea hare, io their 
condaci of the eaae in ita earlier atagea, interptvlcd 
it 10 tho narrower aeoae, tbep will not afl«*nrnrda 
bo permitted to contend at (be latest atnge of the 
oaae that the wider interpretation ought to be 
followed; jet where (he conteotion ia railed at 
an eariler atage, it ia deairmWe to give tlU partiea 
an opportaoitj of cooteetingtha caae upon the wider 
interpretation of the iaaoe. 

Separate liviog of different braochoa of a joint 
Hioda faniilj in different honeea in (he tame 
compoand la no evideoco of divieion among the 
bianohoa. It doea net iqeriuUj follaw from 
aeparalo poaacaaion and eajojmcnt of propertj tint 
tho famllj ia divided, sor doea diactmtinunco of 
allowancea whiob bavo been paid lo membera of 
hii familj bj a remtiMbir jualifr that concleeioo. 

Where the laat holder of an iropanible aejaiadari 
belonging to a joint Hindn $adra fannv died 
leaving behind him a widow, an iUegitwato ton 
And Ida atep>brctberi 

iicid, that ao far aa the remindan waj concerned 
the iUagitiaata aoo waa exolnded bj tbe brother 
of the deceaaed icnindar bnt that at regarda tbe 
aeparate propertj of the aemiader not focming part 
of tho aeoiindars the Qlegiiimate aon waa entitied 
to eh are e^naUj with tbe widow* 


Custom— oontd. 

Tbe reotlier of a Qindu juitior, pur)>orliiig to 
act ae hia guardian, relinquialipd bin ckim to a 
acflsterfan which waa of conuidcrahlo valun, <m 
receipt of conpaniirclj inaiguiticant |>r<»|»i«riioe. 
Ir did not appear rhat alip hn<l ohiainiul ouy 
legal advice as to the right of tho niinor 
ecw laden. At the time iliis arraiigcniont wns miuk*. 
there WM no actiw diftj.uie or question mise.l na 
lo the minor's title to the :ciNrM«f'r<; 

Urt<t, (hat tlie release was n«i bliidiiig on tho 
Initww aa it uaa beyond (lie |>»u*rra of ilio 
guardian ami that it waa not vnlhl eroii us a 
family loftlemcni. 

There la iMtcusumi oUemiiig aiiioiigilip 
ca»te etcluding an illeffiiiniHlo a<iii from iuheriiuig 
properly which would devuhe upon him ninlcr 
tlw ((rdinerj law. 

A plaintiff auCtig for esetusive iioMessiiiu of a 
scM radon can be given a dociro for tlio aim re 
he may be found eotitleil to in theaepAretc urimcTlv 
of the rcMindac. 

(per UtlUr. J.) QuTrr,—W heller ihe gnudftano 
form of marriage la regarded na legal by the nisi 001 
obtaining among tba people Iwlonging to the FroiH6flki 
caate^ 

Per AhiFvc XahiM, J.— Tlie g 0 N«/ha>«T nini* 

riage ia not valid among ihe Ktimlftlit oaaio (leople. 

Wbcrc a ccriaio ca«u*omong lU Hindus has long 
given up a particular irreicilar fomi of innrrlnge and 
lias Wn vuniislenily Bdo)>iing oiler more rcgiilnr 
forms, the Coun* nrc not ohiiueti 10 I'erngoi^o Th«> 
vnlidile of I In* o1>M>1e<e fi>iin ju llni rnsie, Mi 
Vi«aAMiUJsm.(Ui N'sikvN r. Ktuiii Anuii ** j 
W. ViU. (1P15) M. W. C^C^ 833 

^ l.•ounotatk»u of 927 

— •Grant of rights, luliditr of 

565 

“ •• Ac« <• ttoh Cl *, - I . —£ rfl utioH uf <hi ugA Vr* 
— Lninf nW prvi r4 to bo '•"te/t^'Oi — ff k • vfca of pi vef — 
Riwai'i'DB, ca/r^ la, r{\< of. 

In a suit bj reverai' nera ngniRK widowg and 
dangbimof a deceased collateral for dvclarntion 
of (heir claim to (bo citato of the deceaaed in 
eielnaien of daaghtcra if (ha land ia not proved 
lo bo aoecatral fm reverslonera, the on ua lies very 
bearilj it poo tbein to ahow (hat (hej would exclude 
tbe dauffalera. 

The r*ltoJ^i•om, in the absence of aDj clear 
atatement to (he eentrarj, is considered to apply 
to anceetnl and not aelf>acqnired property. Hence 
an enlry in the ritcej-i-nm (n tbe effect (liai 
dangbten are evclgded by collateiala is useless in n 
rase where tho property tn dispute las nut hern 
proved to be anccsiral. P. Lsu r. Rav Cksm. 174 
?. \V. R. 1915 294 

-—Alienation— Gujars of Gvjai Khon 
Tohtif, Ui<tricf—Ali*nahoH bg Hill of 

lehofo ftro^rtg bg oomteno prepnefu' to iiiefAci* oH/f 
her href Acrta jrrcMMCe of ooUolentl*, tnHditg of-^ 
Suit for ilodo-nHoo, nf— C wWo>m, 

jwon/ of—PHHjnb f./fwiVefioH (Aerevfref Loud At ion- 
atiomt Aeiil^ UOOUArt. I. 

Among Gujoro of Qajar Kban Tabail ia the Rawal* 
piadl District, a bequaat of tho whole of hla propertj 
bj a aoaleaa Oufar to his mother and bU materni^ 
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CUStOm—coatd. 

uncle in the presence of the eoUntenJe, n iavnlid. 

In ft eoit for a deciftniion hr th« collntorels of a 
perton to lha effect ihat t bo will znadebr him of 
I he vbolo of bit proport r In feronr of Uis 
mother ftD<l luftternal uncle wot iornlnl oihI 
wnnld not nffeci the |ilftinl>(rx* riithtft after ibo 
death or remArriaRO nf die mother, it war eontemlnl 
ihftt the plaintiffs tuii was liamd be timo iu. 
a»mncb aa the Poojab Limitation (Anccetrat Laod 
Alienation I Act of 1900 did not deal nith a euit earb 
ae the present wLieb WM launched only after the 
death ef the alieaor 

orcrrnUug U«c objeetton, that the snit wlgli* 
adequately he deKrihed ns a euit f<ir a deelanttivn 
'\\ni the aliCMation ••ffcetcil by tbe iloMM* naa vrijil 
•ftcept fov Ids hfe.thuc iin<l iliat Ike alnrrtttion by Will 
would UM affect ihe rereiviMiarv rigbls of the 
plaintiffs. 

Custom if a fart whirls must be prored by anthfvri. 

1 alive pronouDMineni wr by iaatancea in which it 
has heen followed; it eanuMt bo ostaMsihed I it 
dialectica P» Gutae Kras e CoitAOH Uiai 909 

■' Allen ftllon » Siadho Jnte MaoKi 

ffJiarm, lofted Kofur, UUrt^Gifi «a/oiwnr 

n/rtrp.,oa, nfteffter lalbl in pre»e*<e ef eetUfertih 
efith propel 

Aaong $in«fft« JeHet dTimto Rbalra. Tahail Kaeui. 
of the Laltore Diairivt n pruprietor eantmt make a 
valid pill of aneeitral proiserty in faTourof a Me]s.f<wi 
<if a different -jM in I bo (ireaeiwe of collet rnln of the 
Jib deirree, P, Nania Sixnn r. Gaxua Ktv.ii, to 
V. R. I0i6j Hb P, W. R. 1910 493 

‘ HI Jill-— Deny Wei', psirer of, 

•c tenUrt— Burden «/ yrtef—Jhl Stiko ef JwlUndH. 

Ciftner^^Mond, 'erftnifn«j nwfcM. 

uftelfter of /oieed— Praerkt, 

Tbe power to eonteat an alienation by a widow i« 

•* da-RMcT H not. 
Where, therefore, a dnufUter claims tbe power hr 
coelom to eonteat an alienation by her widowed 
mother, of property formerly bolonpinr to her father, 
the bei on the daughter to prore aoch cuaWa 
A remand whsch le tecbnically permisasUe bat it 
a« eipKtcd ta aerve aoy useful purpoee ie not to be 
oliowed, P. Partih t. HasahiSixon 7^ 

" ' -“SUCCtWlon- AfToiefineal «/ ftn'r— 
ffucreifioR (9 aarnral M>ker, yeaeraf rale f/«>Biwai. 
bam, eaiTj la, wfttrftrr <aifeac<« accewotv te airr 
«yeel to—CelUttreU. exclesion V— F/r*di-^i-.\V» 
rf«/mce, whether coa fte raisfd in oppeof. 

Arecsul In the nwoj.i.om of a panicalar cnMoa 

Opposed to fcneial eustoa aad nnaonMed br 

•« »■•««<«» rf 

AclanioiQ tbe riv^.iM prorided that wb«n 

dsSl i<rh« *••• bwlbem 

Mccecd to bit 

h«S?)../ <ho tbaence of 

brolbera Md ntpbewt of bit utnral father; 

. ifeW, that tbe recital of tho enitom iatbonVoi 
oppoaed to general cnatoa and natutm^ 

^msttocoaand,tbereforo, iesnficient to 

Accor^f to tbe ODatoaary Law of the Pmiab 


Custom — toiicIH. 

In cnaes wboro ao entry in riwn}>i>om baa bceo 
atlcated by pooplo fur whom It bae boon prepared, 
the Courts Imre io tee irbat the realcoston It 
ynd iiM n*bai (he p'^ople ihlub 10 b? the enttom 
.V )<arir it cut it led ro advance nny nrgtiineai 
• sen in siiiji-'nl fnr iit« tir«i' time which might 
e*inlde him to pr.'i*cnl the other party from getting 
a decree. P. Uuwa bison v. Leiixa Sinck, 9 

1’. W B. lOtO 740 

" -—Sue ces S I on —Da a jk W of Ao u e/ /emel 
P.ftts of ftlauAA L'N Llfryt in UuUntt Mflr. 

f-’’' rwfcrr frf> eentinf, if erclMfted. 

riM*r«* III/ oii»ivui whirx'by lUu daiiphtcr of a 
Kuu %ii Jaui;il I'uiii nf ifnv;./ Lain Dnrya, by 
r(*nviii id luT iiuirriiige wiih her first conalo, 
e«id<nli*s her oilier Ar«( courinafmm fucvcaaion to 
Iier father** e»i Ate, P. SiUdi Zan •. .\r,r,»ii RtKiiftri 
A Co. 19J I*. W. u. 803 

" ^Bl(ite*tati‘ fiK'cosaion among 
^liuiMof Lalipp' .-RnH here ami tlieirtont, rightaof, 
at agaiAft wld<»w ami ilangliter'a tuna O ^3 

- Pngwaod — Cimadawaod ^ 

Mnufu Katrolm, Deffti Taheil, 

Ani'iBg the Jitt of ifjesu Kahrola in the Dalbf 
Tahnil ehnuti-r^Hi ami not pjjtrtiA't Is iho rnit of 
MU c****wt*i. P. Kiira SiXAN ••, Sai m. 7g P. R IfiiCf 

149 P. W. R. |9|.> 241 

.Srl/.flc^«iiW«l prfljstrfy— Poftran 

••eNC* nAefft'*'* ftT* p.'t'/eirHfi'ui vijHl to a 

tf j 4 M(r — Ubuii |>Mhnnili. 

The paternal aunt'* ion Imi not. In any tribe in tbe 
rnniftb. primifaeft a hotter right i>t succouion than a 
nimr agnate. ewA where the property is selLerquirwl 
an«l rl*e wok* is on him t«i prove tucb right. P* 
Air td Din r. Saias Dix. W 1’ K. I0i:>i >W P. R* 
1916 497 

8 rtAoc 9 wi<eil property— Kftke* 
lai 8 heikht of H9»liiarp9'—$>*tei'—Cv*M4f0lt^ 

OnuaproWndi— dfaftomModen Ltie. whether can 4s 

piftuM «■ Afrond epptol. 

Among Kabrrvi BAeiftft* of Hoshivpor n collateral 
cannot ouat a titter or her descendant a from pf®* 
iwrtjf which was arquireil by her brother and has, after 
III* death, eoaic into l<er potsesfion. 

Where tbe plaintiB* tiofcd their claim to toeoted 
upua a special eostom but having failod to establish 
*4 rely upon tbeir reraooal Uw; 

add, that tbe ptaintifli could oot ia second appeal 
ask the Conrt to decide the ease upon the bnais of 
Mahammadae Uw. P, TTpbl Kvkammao v- SaiBii 
Ois, 67 P. B. 191*5 142 P, W- R. 1916 8 S 

— Sials s/Jhany Didriet—An^’ 
nl proprrfg— Doeghfer’A prr/trtaee to OiAlotmU in 

JOfft desFre— Power of dauahter tonlieacio >H W»1*— 
diaStr, sfetu* ef. 

Among gmfsof the Jbaog District, a daughter f* 
to aocceed in pmfereavo to eel laterals aa 
•be JWb degno aad can alienate ancestral property 
by Will, the o^laterals baviag ao right to coatest 
vacb aUenaiioo. ” ^ 

A ciftler, Uioogb lateaded to inherit, does not 
e fall eeute and cannot alienate P. UuBAisMfti^ 
'• MtBftiliaAP, 90P. R.1916; 170 P- W. % 
1910 333 
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Cute hi Memo ns^CiMfom ^ i«i» 

ifi^v Lav UuhammadttH 
Will — Oi/r— Br^uttt^Iniarprfla l {oH—Di9pi>**i»'*n of 
•cfcoL property, poutr to JinJi.rM 

ma^amum, effeet Laio, uniformity <tmi eeHoimty 
of^Courtfj poUey of ^ Joint ItinJn jnmily^Pvve.' 
9fdi»p(mfi0H by fFiH^Smcension oa<2 i«AfW#a»«s 
6«rirte»^-C»4;o«» n t^roftea o/^Trm$t$ 
and lift^ettales it% JiHhammmhiu lov^EiHlrnee »f 
mam6«rto/ Bat. ralHtof—EriJmer {t of IB 7:'). 

The Gnteli) Uamons Uarp act|Birf^Mir ruffom 1 Ik« 
??*u” wholf* <»f tUiit* b/ 

The Ca»«Hi Uamunt b&v^ nerar ailn^xoil n» imrC '>f 
their CnftaioarT Uw (he EIiuiJu Uw ^4 (ho >>int 
family. At A whol<>, nr the dieciiH'lion cxiftlini' in 
that law between ancretral femilr. aihI joint familr 
and Mlf^neqalred, propenr. 

The Cutchi Hemeni arc lobjm lij ctiiiom to tUn 
tlindn taw ef fBcveaeion andin hence iirr te it n<mUt 
apply to (be cnee of an intestate nnjmnuHl Hindi 
posMsMd of lelf'ocquirod property, an,! no irn.rv. 

A Will by a Gntobl Uemon reeit^— 

The exeontora "shell oot of my ‘pnayrsei a)«K 
(hree tooe," e(c,, ''•ball spend aceerdiBjf to lew (h'»»eiU 
nm or certain port tone tbeteof io oooneetiun with some 
g^ wcrki of charity in •och meaner ns they may 
tbmk josi end proper snoh os eenitarium snmnt.f. 
ihano (lyin*.in.beepilel), mhMtferftlMea (resrinir 
bouse for trmeaUera), madrttms (•eh«rt*),ichoJer»hirM, 
dharamoshnles, medical diipeosarieo, etc., O r) in 

oonoontioo with any sueb irhfl.'mt Uhet U, cUerlir 
work), thss li in conoection with loch diffeioot 
work* of charily:" 

(«) "SUould no SOD be bom (o meenoeebly in 
whit is writ Wn above or should .ooei be bom tend) 
shcnld (he) die without leering a ron er heir,,... chce 

M my whetever 'punji' (here may be left, 

they ehfill otillse the whole of the sanl 'pnmjt' or 
p^ioos Dwrcpf ill tucb manner oe they in (heir 
mseretioB (bmk proper to coosection with the above* 
tteatioiied or toy other good worke of ‘Ueirel* 
(charily I 

HeU, that the Will was a good and valid Will ia 
oU respects, and (hestbe beqaests to eberity were 
BsHbsr mid for nacertainty nor haul onder (be 
V^ammadan Law os offendiag against the redical 
principle that a gift mnse be node in prwsmii end 
net oonditioned infutnro. 

On ooovenioo to MaltemmadaQism, cooverts, no 
matter wheS their previous religico may bar* been, 
must be taken at that moment to bavw renoufteed 
all their termer religiont end pereoaal law in so far 
y t he latter flow^ from and was incitricnbly 
bonnd up with their religion, end to bare sabetitited 
for is (he religion of HiiMuiDad with so meeb of the 
POrsoBol lew os necessarily flows from tba( religmo. 

The Wills of Cntohi Uemoasnost be interpreted, 
where interpretation is nsce*vary, in light of the 
Uahommadan rather than of the Uindn Law. Where 
therefore, is is a question whsebera devise by a Catebi 
Uamon is good or bstd. the oaswer must depend npoa 
wbethsrit confonasin sssentieh vrithtbs require* 
meats of ths HahsminadAn t4w of gift. 

A Conrt sbcold ret her look to uniformity of legal 
decUiens tbae to aiee logical or pbikaophtcal ec* 
cnxsey. Policy reqaires that there should Im cob* 
tinnity ia legal decisions for notbiag can be wone 


Cutchl Meman^^ioacui. 

llieu borpfng the lew in ,KTpoii>nl :.i.d 

so p»rbapi un.iilmg ntlo. uhid. ||f*^,. for'^niniiv 

mn«”xnW:‘" ,„m| 

Hutoainm.hiiiS mi«i, hi t ho first h>?ljMuc U tno 

sunj^^Nl to ^ g>vm»od by iIk« i;,,,. 

M|aM, tl,o .h*nil> of iho do.,,^, 
ociiri IM lly ivlon.- 1 «> 1 h i* In w of 4.1 ft 

Tlio dUp.»siMg by Will of n i„ai,V nrcii.crfv 

reii Imvno lotfioal e.inj»vii.,ii wlinicvor uhli Mio 
Hnwiii ],aH of ihojohit fnmilv, 

J»do,iiioii of H eii*i.,;„ j, I,, ,i,„ 
VO ili.in of ||„. ,,an v :olo,«h,- U i. ctinnlh i„ \l,rir 
volirion ioal«iM|o*i *uy ^uHi cii>tom jitmI o'ik<' nvem 
plaiv i .om^Kos xiriVily oikUt ihoir jTrwi' m,. 

mwlined |.<im*. 

the dMliK'lioa of ih,. KhgIM, l.nw ,.,c. 

Cv.*Min ninl inheivtaiue i,m ciUi in liolin 

fruKts aremiorly iihkio.«n lo iho 

Uwaaii so, iw, |« (bo |H.«i r cl crraliiig 11 ^iioconhou 
of lif.ovMatMs. 

ijn ««.<• — Wlivllirr i\,o mnking of Wills is nsrl of (be 
Uw of succ«.»9i<Ni and iiilivritHneer 

t^yrrc—WhciluToii I Ur nnc^tion of soixs of Mu 
lisviiiif ndojxM spiH'jiil eiijiotiu of iha 
Hindu Lnn. iho o|tii.ioii ,4 ihc Unr in i.dovAin undn 
nor KHi tssrf the I ml is u Kvjdciio.* Art- B. Ahvoi in 
tiKXiKki. I. JiUBSRir. 17 Jlou. L. It. 7b!i I0$ 

Damages -HrrieU nf coHtiac: to louVo nUimlg 

a ]ien»>rr ' 

'—Covenant of title, birsvb of-Mmjfn 
tio« 877 

I>uty of Chnirmnij 10 register votora 

-Acting •ingou.l faith," meA„j„(fof«rdslMlity {„ 

damages -Test ^22 

ftaiMl acqiiiKilioii— Rjglii of onnorio 
vniBpensetioii for injury done 2&9 

. . “ hlaJivrous pHHocuium, dsmsgei for 

suit for Proof oesentiftl-Demsgy,, when uwarxloii 
— Prtncule 324 

" — — hfsticMns proseciHion, suit for 246 

, Mortgege.debt, transferor— Cov'cnant, 

impliM, for tide— Breach of eovanaot for title— 
Suit for cUffisges. maintainability of— Cause of 

Oam6upBt| mle 9f, opplieahU Io morigaoft 
e adrr Tm ntfer of Property Jet {IV 0/ lg82.) 

Jn the Calcutta High Coun, tbs uniform rule boa 
been to disallow as betweea Hindus interest larger 
tliOB tbo amount of principtJ in making up d mort 
gage account. or 

” appik-able (0 mortesgoa 
andet the Treasfer of Propt-riy Act. c. jfpK* 

N*l >0****^' '* ^‘**^^*** *^*'**' 20 C. W. 

6 

D6l)t. See Hixiit Law. 

Alignment of debt Debtor s sMcnt com. 

menK^lod to as.igoee- Debtor, nhetlier esasubse- 

qoi ally plead any claim or charge J o2 

Debtor ana crea I lor- Agency 21$ 



1046 


INDIAN CA813S. 


lim 


Decree* or l)uKi:k*iCi>it I’ko* 

a nruE rrM'p, Uk«, s. 2 2) 

■ I — TtMf fitM 

hj ileerfe «f 

MiA)i4r{( iH 0*v<cr>Au''^’r, i} tmtiflr4 tt 

A dncrcf' Oirrctoil rl»c ]n<1;.'n«Pii<-ileb(iV to «s^ule 
% CMivr\aiic'' oil [MTmeiK by ll>o ilccr«^>linldcr vf t 
6um M in'Hicy wiilnti oiir luunrli. 'J'lio <li'crf«‘.|«i>l<lt*r 
rvl>tKinMl nn «•{ imki*, iHit wiiKlit 'hnt 

pcricit an '*<‘\\ K4» (•'luld m>i itink** fbo payment. 
Tlit'rcnfU'r Uc appliis^ fo ilic Court >*» dimi Hh> 
jiMWiiioiii.ilciKor to cxeeuio i|i«' *191*0. 

<if, ilmi ai I lie bp|Ai(*ntM»i «a« maile be«o»ii| 
tlio |•or^'>«l Axeil in tin* iln’ivo, i( wa< ineSiretm* awl 
1ii(< jiii1}*inoni-iU*lii«»r nii< wirkiln his rishi* in 
rorii5>iii}* tlio exoeiKion of (h« oofixcfAneo, M, 
A^tai i.SitIti NATnAI>l' SvillH 4&7 

« ffl I'n.itim-i’ ir Ik imlifm-ttl — 

JfoiMpdy — o— .liwoii'fiM'ii'— 
rrfirip' «/ poi***<* i.( nu.'n kn, 

Wlioro « mor»iniu''‘ Ut rro «roiiv1y drnfcotl na a 
money. iloorm. tin* |iro|N'r >oni.e I'nr an a{*tfr^vo<l 
party ii to apply tot lie Court «Liili I'Ss^ltlir ikcn^ 
for hs aTu<*nthni*t»t in or^bT t«> Itriiit.' ii jn miR. 
Torn lily wiili the jiMl}rniohl An Apiiolhie Cmirl nmiM 
mit e&ercisc time ukiMi h vruiM !«* iiH‘oM« 

vniiiohi t" iloao. Nl. l/PtnHM >n i.v \ i*uN.tx.\>tt AXa 

>. Korra.txKA >Ukavu. ilOIA) U. W. N. OU 478 

•! Itmra 
-•{.Smttnlinit Art 

{iX‘f inusj.w. 1+, i«. 

A decrei* for ui.mev nnv »*• |«s»ci| 
iliffet’OiK (lefouilaou m l)iffo^.ol ijniea. nml tint 
ili*c>n\'9 lo nrv ma irrati il ns omi .'*'ii«oHi}a4i*<| 
lUvree. 

.\u u|iplie«lioii l*v a juii:tOK*iUoleW<v lo rcnatl 
iHili»ruclioh of a lUervo inn<h* l>y liim moi\* than 
flircv year* from the tiuie ••fihr •hrrv** as a^iun 
him NWrrH. oxen thmijrU it tunv lio within throo 
cnoMtIki fnuu iIk* ilnte of a n’viwni <Untr< 
Bimiost ilefvmiuuu mIki* tlimi lilnm-lf. TIm* 
deereea cannot be ^•ohMM^^Inle^l f* r frariacm pi 
ihniiaiion AS one. SAani^tva Alk.ta r Uvh\ 

MAP kIt’fSAIti 

^ ‘ t«'"Moa<t slih*, i>n cTouu.l » f fmu.l | 

Defen^dtfOn— Dpfamnlore wnr'Ia inilili>|^l in 
cuune of offleial ilnlle-— ReawninMo awl prnUl.^a 
cnuw-l>r»lijUitimi *f nu-Kal l-,.;ne„..AeiHn, 
»'»Kht oC 224 

i, „/ ' 

ll\o iriio enust ruction of sec tion Z2 of iW DehlL.... 
Ajp-iciiUurlst-’ Relief Aet i«. a firneiwl pfSH*j,j*iii 
IhuMmmuvoalile pr«.pnrly U.|m,»np ro on ajrrwuU 

•ntmuBc fri«u »ok 


as 

tw«> 


lurirl pliall be 


a proTi«> <lirceli«»? that this Irnwnuiiv j, to 

•AcontiiM. where the Ino 


ascepti 

boih ntUliecl. ihnt 


and MYawMy. 
, ,, . - ■•tire 

rotlimiiiK ^•«w|itju»,» are 

debt, and (6) where the arrK*«ltori»t‘s proiartr h.. 
Wn sp^ufirelly monpitad for tl^ re.pay^nt of tSt 
debt. The hmittnx word* rathe m-rt Lj. • * 

10 « U.M OC, i„ ih, 

ho^mvorteOmto the mala nila » nato re«25^ 
a*pre*A fttnmliiy. b, 

Bam* Tawaisf, 17 Bom. i. R. IoS 


Deposit in GovcrniuoDi Treaaory— Suit for 're* 

covery — Li m i la( ion 277 

Divorce* jw UncauuiOAX L aw. 


Divorce Act (IV of 1869^ S« tO-Du. 

Mfitfiu* of Murriopc— iV*ref/oM— Jdttifery, odmif* 

«a» *cAea a of rnffident— Delay in filing pefiViiw, 

cjrcl of. 

Tlic petitioner anrl the rospondeat wore tnairied 
on ilie !;'t|i Aupiat fhSO, They lived tojfcther illi KhJ 
IW2 when the pet it iooer left Ihe rerpondeat owing 
lo hiaibCempernie habits. Since then, they never met. 
The reeiwMlent who w*aa in the lodito enny, left the 
army aoH srent to fciigluml. In Idl) (Le petitioner 
olitained hieaddiri* from the War Office and wrote 
to him in reply to this, he wrote: “you aik me if 
1 hare ever mieconductnd ruyaelfwitb any woman 
aineo you and 1 parted. I have mipconducie*' myielf 
with aererel women aiiico I parted with yon, but I 
will hot jnie yon tlieir namea for obriona reaiona." 
The petitioner thereiip'm eued for divorce on the 
ground of adultery coujded with dcaetiioii; 

JfrM. (Fbe, C. J., •hMcnfiay.) (hat the admUliCB 
in ilie letter was ool sufficient proof of adultery. 

Hef'l, alao, that uinlcr the cireumstanres. there was 
no abandonment aiiCainM l>er wiab. 

t’er /‘a/, t*. J.^Diainclinalioa from rellgfoni 
mMivee cannot lie regarded as sufficient e*cnio 
for not lakinff action for olrtainlnir (he remedy 
which 4 lie lawproihlcs for an injiiied wife and fer 
delayinc presentiog a [letilinn. 

^ Per Airfc#/. A wife who seeks to prove dcier* 
lion, matt (five evidence of couduct on )icr part 
ahnwinir uiimiiukably ihat such doseilfon wai 
aimin«t her wish aclively t*t pressed. The buibaiul 
must Jiave wilfally abseiileil Idoiielf fitmi her hi 
Apit* tA her « ish. 

SubMueul »*oijdMcl eauiirit transform what wae 
a voluntary sepaiatiofi into desertion by the 

hasUmJ. L B. Or.ANt v e. (iAAXfv, d L. H, R. 

106 264 


. . , I n't— twc"" 

djWufjoa pf ntarriagf y^ssed b* Diisneael 
Jyff* and reu^raW hy HtyK Cenf-dps^fiVefieiv/^ 

ol • Mfpi. >,^Ju ntAiHivm 

'Mwadeeree fordiisoluiion ©f marriafo passed 

ly a DiviMoaal Judge was eonOmed by the Bigk 
Conn ander section 17 of the Divorce Act and the 
■ueceMfol petMioaer applied totbo High Court f« 
poyaeut of alimony: 

nrfd, ( 1 > that tb* Court which wao oiopowMed to 
make the order either for alimony o? for tba maia* 
cenaaee bad education of tha ehildere was the 
cJIrt. ** Diviaional Judge und not the High 

that b view of the nature of the High Coorl’a 
|a^»eii« the Court of the Divisional Jodga was 

wiibin tba meaeieg of 
Procedure Coda and 
the High Ci^ coald net transfer eha preceedioge 
to the Dmaional Court for disposal. &, M;«NC* 

WAthAta r. Aatatn WattAca, 17 BoK. b. B. Wfl 331 

kZTZ T'S* 37,44 331 

casein ent—Cu»^cm«rj rmlu »« narure 

wcur^ili^at pf burial ^ 

grove land was wed by tko 
tody of the Unbamaadan residents of a village M 

bsnal greiuid; ^ 
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Easem en t— c^ueui . 

ifalcf, that tha right claiauatl by tbvm waa bot an 
Maenant hut a "cuatomary riji^t iq Iba aaturo of 
an eaaameut/’ A* Uatrcra Pua*xo r. Kabim 
fiaKSB, 13 A. L. J. Ki24 bOS 

' * a/ arrr^w^ 

otMarB— Obitntrfion 6|t one— Otlur aertftnt ^Kiun. 
(f i^ttsary pQrtin^tnjo^mtnl 6y Umni, if 

hf oirari'— /Vmaarat ^raarc-Aai^Irr. •/ ram 
acquire ri^ht again4t A/tolhtr Hn*l^r mmt Uu,ll«At— 
"Adbin" Cn roufi raw, wmaim;; ^f^Severtux^ of 
tenmfnl^OrAHt—rrttHmpeioK . 

When a way paaiet over different |ian.vl« uf land 
owned by difforent pereona an 1 tbc owoer of one 
paroel ohatmeU the way ou bia owolabdaixi the 
ownore of the remaining; |iarcele <lo uot mi»c any 
obitruotion nor oren der;y (be Uomiuant owner's 
right, the latter are neither neceesary parties our 
flan be joined in a euit for a declaration of bi« right 
by the domioaot owner agaiost (be eerviv iit 
owner who obetroeta the war. 

An eoJoynest of easement by n tenant in poster > 
■ion of the dooinaut tenement under a claiin uf 
light in respect of the dvuiiiaut Iteiitage. may 
give (be owner a proscriptive right. 

The word **odbia" used la the roa«l ce*s irtum 
neana *'apperuiniAg to" and not "eabordijiatu ' to 
the heirfe. 

Quar«:>«.Wbether a permanent (eaiir«>holder von 
aoqoire a proecriptive right of way against aaMUvr 
permanent tennre'bolder under the lame landlord’ 
Theplaintifle purchased the dominant tenement 
cgme 60 year* be fore t be »ui l after a it Ion bet ww n 

their veadore and rbvir eo-sUar«>rv. A way was in 
oxiitence from beyond that time. Tbc potb wm 
intended to be permanently nttached to and for 
the use of the would>bc dominaal (eoement: 

j there was the preeoapiion of an 
implied grant on eevtrance of (he two tenements. 

4/ebi. farther, that awoming that the way came 
into emstence only after, (he partition, (be fnet 
»at the leoaot in posieuion of one tenement bad 
been osiagthe path over the other for about CO 

C r*. woold lead to the isfertnee that the oacr 
kU origin in a grant not ae a matter of legal 
preeamption. but a grut which may be found ae 
ao iafetence of fact. 

On a leveranoe of a property a grant of a right of 
way of neceMity by the owner of one of the eoverH 
portioDSto (ho owner of the other can be presumed. 
C. Xabak Muhax r. b4»ii( Bnctsic. 10 C. IV. N. 
I3U 549 

Easements Act (Vof 1882). s. I 8 , 

tcejM Iimifotion Act fJX tf 1 90S). •. 2^ 

PrescTtpfice rosmeer, ocgufsifien ami 

epm eiveV”Wnf, iNceniag af^Ftrbal dicjHite by 
otrner, vhathar prtvenit anjpfmtnt by Jomi. 
want Owner Jnm befny yroceehfe. 

More verbal diepotee by a eerrieBt owner, which 
do not eaoae interruption or obetractioa to tbc 
e&joyoient of an easement by the dominent owner, 
do not prevent Its enjoyment from being peeceable 
ep ae to bar the acquisition of a prescriptive title 
thereto. 

Knowledge and acquieccence on (be part of a 
vtrrient owner are not necessary f^ the ac^uisi* 
f ion of a prescriptiTe easement onder the £dmits(»oo 
Act. 


Basements Act-cuacM. 

Vvr Siuhtf! ru A t •,» . , J. — 1 1 «. v j [ ,|. . 

oui<»yinvui' I In* dn/ii 111:011 

iM'icli.T Wu t * M .Mi l t., |•|^v.u .^| I Of... 1 , 1 ,],. 

self er siiy cimo f., mv. ... .. l,j. rii'lli nothin tl,.' ”ij 
\\ar» i'ViurMU' uiHm* tui y..ai>. ,,f ,|,,, 

hsd Uebcen imvo iii.<,| *>% iji,. | 

the s<*rvii*iit MVMi.>r Ik IiU uujitviii.oii. * 

S.viju»i«26 and .7 Mf iI,.. I.MJiii iTi'.ii d ^ not 
apjdv M no-m:; ih I i rilMO,., u|,i, I, ,h,. 

litdiuu KitM*in<*>if •> .\«*(. uiMdii’.. 

S**<li<N| lo uf t(,.' IlidlUl KummiumiI. 

i' Muly iviiuxItHl Ml intur.« niul i<* immom v yit*. 

UiUiury iiur l•klkal|>n\(• !• d«->i mm* 

inti riorc «i(h I'llM r iltl.. :oi I i,i<idi . uf a«*<]iMriri'' 

cSM’Uiuiil*. U*li r«‘ M|i II ciij'ivriM Ml lu,. Iiik«>ii idukv 
hwalMiig kurM.Mf liiir ».y |riu*Mi|»iiiin 

ac<|uir«*d iiuli'iH'iMh iiHy t.f th- Siur«ii«> ;iijd if, 

cs(nWi»h (111* riu'l»« can l«> l»isMii;ht uiilitn J:; Vimu 
after tbi* obvtriM’lioii. 

All I'avemi'Ut Uy >tarut.iy |m. .i ii|iniiti ivmmuii 
acijuired und>*r »• t.iiMii |.\ », «.|iJm< jmii,,, 

.Ul uulr*. (lUd iicMil ||,i< rliMhi 4fii>|vrM 

Uav Ih’l'lk VMIllfvIrd IM .1 »IMf 

l\r IttL'p-.'". J. — liiu wonU in,,! i.jh ofv 
euyovd by nuy |» *1 mu,’ «<o<m i (r,;* h. iJi, i|,||i| 
psracrs|di uf >«v|i<im l,*» uf tin. Indian Ku^unKMCa 

Av. au’sn I W llu’ !••.(> n u Im uUiuia u ri;:lii mu i'. 
tlw |•^lJa*^ly of juv'tliur mii.t not huiu dcjijovd 
likin of that riL'iii l>v il;i' 'it <«r fun u nr sc vrudi*, tir 
in Mlicr uor)l*, (liu m.«« mn^t n*'.' 

The 'p M.vildy* and 'oih niy* iMdimio Kir 

mHUiH'r ill which lla* dotiMmitii Mnncr niiuc i'mimIikC 
hiifiM'ir ill his ii*c nr cMj<Miri.<M( erf ihc r^criiciit 
(rm'iitriiC. TIm* vomluct of i)k> wmIomi oHn.^r i* 
in.mah'rinl. rvvvpl (hi* h» i( gocn |.j rlioiv i|ic 
hnture »f (lie ii»cr by llic doinliiriTii utintT. M, 
Mrrnv Uui’yniN » AvM<rfi4 (ruiwuAK, ai) .(] 1 . 1 

633; 18 U. L. T. 476. 3 L. (V. 1107 528 


g, 47 — »/ ( 7 <ncr«r< 

mm( toeUtm ua/n erw ;«»• .c^mv 
liallaU fnad— «./ bed uc p<trniiil<»ke, if 
to 114 (totcrnnici*f 

mkfn mni hoK actuifc^l —U m‘>Uh W 
Water Sowing in a iM;,tiuuuus man nor through a 
rill, knttai ami aDOtlicr wsier. course may furiii a 
natural stream in which oascioout ri('hi>< may lo 
Skoquin*d ns agninst (iu^oruiMcnt. 

Once the exijipucc uf an CAicMioiit is proved as 

against (torcrniuecit. 1 1 i» fur cut *10 vlmw 

under sectiuii 47 of I be Basemen is Act that it imnr. 
rupted that easement lumc limn 3*) years ago cm* Mint 
the plaintiff r«udorc<l iis use impossible. Ncic fuiluio 
00 the plaioliers pan to rrpoir (be hrrncU would nut 
amoust to obstruction W the servient owner or 
rciHlering the usv iuip«>ssiblc by thv dumiuant owner. 

If the CoverDment wish to clsiiu tight to water 
which ffows thruogh lainl. they enn do it <mi]v 

when they elessify the bed separolcly as pei-nmUkr 
Otherwise the betl also remains (he projiciiT oftho 
riwt. M KAttA-viCA MfOALi r. «ub5TABv o» Statk 

982 

Ejectment Sre Lr^sob ani^ Lbsseb, 

^ — dbodi Innd 307 

InsaIBcinI notice— Er p<tyff deereo— Exn. 

minatkeiof proccss-scrrcr, necessity of— Mnterial 
irregalarity— Kevision ^7 0 

590 
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Ejectment— cuficid. 

htf-tre lAt iintm J Uew «• 

« w ttn/'iiA of, 

\ 9ui( for cj*ctm>‘Mi briu^Kc W (h*' movt^A^vr of 
a u'hun I'trtshtiri' liiirin^rUc p‘ti«IC’itcvof (Ur r‘«l**Mkp. 
(Inn suit Arid (i^ftkrc Uls ubf linin'* a r.«>|«inp()'Mi 
«kcr«o 14 prcmitnre and uol matnuiiiAUlr. u P* 

8 . R. iLI BCK 4. PkHKAJ^H Naxa 434 

“* *«»V P/r— Pro forma 
rUinHisf ojfiUA''— D m'AS' Aim, ixhifjly uf. 

An order of ejretrnonr n«Aiu8t u ilrfsonJ. 

aot nitAinst wUom no rrlkf whs a'k*Nl at hv ««« 
AUrgtd (ft hAi'o Aft connrctioii wiiU ih^ bml Ui 
dijpatr. U iioMki I wU»«i thn |yr«Hi’4 rlslilt h:ire 
iM'cn llirraUeil ou( uud hr Ua'< U*cti* fima.l |.» |.>n 
iionoccjupincf U p, b. R. Uam-i 

CKAftAN I. MAXOtll TKlstu 5 Q( 

— Tvftftndoi m*nti*U b» m !»•«»•••• 

»luh, wUrtliiT UiiMliiig o«i AJorikM^or— Mor(<'t<o,r 
right ftf ^30 

Enhancement* -»•( /i^r, 

sail, */ mniMrK/HftW. — AVrMf)/<tr «/, 

A ditmii^al of a riiit for MkUam'rmrai «*f r«*B( 
h no bar to iIk> lilint; of n frv^^h luir ia a caUcuiHoit 
jrenr. 

An uxvnipbr ort n H«i»M not U> riinlUiixl (i> a 
niualo.lioUUnff an a lia( »ImhiM rMiOHl lo no ••xUnt 
aullicieul lu niukr corlaiii Ihac (hr rMei arriird a( 
are ready prvvAUmif ruloa, U. P. B. R, Bun i 
?AA«Ai* r Ram Char an S 55 

Escheat ~ Cl Vila. BMif 1,9 ■^Umnu-M of vf*of •<« 

I'l /iidurr nf kirV/«£irdi*i»rr J«*r ff of IH?5>, f. 13— 
hjtd »*cot — If f luH <A ip * Oo( ra. 

V«T ir«//iV, C ,; — lu a «Hji Uy lUr UtnrmnirBt fur 
ejectment of tlic<kf<<U(laiit on i\h- i;ri>Mn (1 of *K<lirni, 
It Ue« ujMAi the Crown lo phwo »( 
that llivd^eented dir'l wiihont Indre. and it vaaaM 
rely uptm die want of litU' of the |«rly iu ^toor.Um, 
Tlie fact Hint in nu auiaW conionletl miIq |«rtr 
liaa Sllvd to proTo iliv rvluilouphip of Uis line «i<h 
iLu deevnted U ovnlenec nfaiiiit the rji»iem?e of tho 
right of that line n« U»ir» of (ho ile^icd anti is 
rclorant under eeclinn 13 uf tUv Rvhlmcr Act. 

WUerva leaaee it in )mi«»»ion. (he plaint i 8 to 
aneeecd inaauit in rjcctmcat need not eoc toeet 
aeido tlio IcaM. 

PorSrrAojiW Ai>(r. the cnnimoo fVea 

Ibat dotoRBinee rclatiou«hip Wtwvea iba Mrtiet. avJ 
uot (he UM of a comuioa family nama. 

Whch onra (he Crown establitlkra primn /jcie (hat 
tLc dcixaied died withoot Uolre, iba harden it 
•luftodonto tUa parly in posseatioH to»Kow(hat 
Iw IK in (he line of hrirt. M SacakTAkr vr Brart 

«. Bi'iRAVA Kara NTH A. la U. L. T. Mh * L. W | i7s. 

(19I&1 M W, N 06 a 590 

B Stop p e I^Beverrioni r a cob sent - ({uc«t U$a of 
legal inforeaev 497 

—— Share. holder— Com pa By— Director acting aa 

lueb for many yean 

. , r-np^Mi-ed-h’ii/tf AptJkAtion fo fti 

a*We-?or(p wm^mimj mn nyc tftlima 

wide o/cef« tHlinlv. !»««•« r-j 

A P^^riy who oatart into a eoenpromiao ie Dot 
atlop^ (nn eatitaodias «htt a tala io tha ««it. if 
eet a«^ at the tntutica of anolbae party, shonid bo 
at Mido n 1(9 entirety, c. IccHAiia:»i pasi 

KO SV XAk UoxPAt Q^Q 


Evidence 600 I:/, adAiMihiU'fy e/^ 

Cwhfh»8 ^Eritienco at to vfif^$ ope— 

dpffi’iV, prffitu^. o imMbiiUf/ of. 

Tho birth'd »y bmhf are ndmieeibla in oridcnca 
iiiMl''r tin' :)(r.ii(a St'dlcmont Ordinance No. 3 of iHird 
a* iiimIit the Indian Evideocc Act, if (Lo parol 
cviiienw'.* conoernitig thviD 19 aooopto<1. 

Where a hu'baBd’e alatpnient as to h{9wiffl'aago 
is adnii<«iblo for what it was worth, an aifidavitm 
wliicli he had sworn to tlio tnnic dale pftriautly 
Vfiirc (hr coil* roeersy is admissihlo in orjdencc. 
P. C. Cni'AH li-miG.Nosi NbuH i. KhawSjm Bck, 
luc W.N. 7s7 637 

Olreonnlwua ul High f^ourt aR to 
|•mbati«V' mini''- of cHtHa* in another case, how far 
to be fitlloweil by U'wer Courts -CbUln*, when 

primte and puUlie diHiiinentH 695 


CmniiMl Court, (imliiigic of, wbethor adiidl* 

a% evnlenoe ie Civil huIi 769 

iamfMtMibdiry .'h rWdencr of doewmenis 
nhea h->f ot>itriial — y, nrlinf if fnci SfCOhd 
• t'mifob CoH.td .iet an if 1014>. •. 41 , 

Th«' inatliiiissibility of a duoumeitt supporting a 
«lrbt U not MiBteriftI where the dofemlnnt has adriiiltad 
baviiir rer*»iv<id the money borrowed hy him. 

A niidiug thai defeniUid lins nut mnda any lepay*’ 
ineMn. fthioit b>' disturbed in secood appeal. R* 
Ka«l Ajimaii I. Jin«x MAt. TH T. W. K. 1913^800 
iVtitivn t'liiluKlyirii' terms of vomp^>lll(•• 
ineiirixnnlc*! with jndivini rrvurd Hrgisiralion, 
w hel lier ri<iri|>u lM>ry 53/ 

Cim'gisioied Imea.dwl, if admissible to 
iwvie rent livsl 604 

Evidence Act d of J872), ss. 8. 21- 

Steli Mirat g/ ri.'eMtaftf rvioii/ividiii' timr ejwcB' 

In.*, hviVAI v/— l onst/'af'l.i/a of 
'T-sj*/ f** dart, r/rrt a * r/cn I >!ofH a^en I— 0\ff /o 

wi/e detsl- Prn/I ii«d 

jftejMirti iM*y Wfot rnxHlioH, ndairsnibiitVy of. 

.\ Meloinoiii Minilo by a jn'rann na to the circum* 
*!t“^** If eAecuiod a doc n moot a con* 

9iden»l*b' limMifior ihcearcntiftn, caonot bo adiolKad 
(u prvv Mho fuels stated by him. 

bxcept in Hie case of ancient documeots tho uolt* 
miK'lmn of a <locuflieB( whose tenus aro clear cennot 
DC (oatrollcd by tl«c auliMOUeot eondoct of thu 
imrtK'S. ^ 

11 ^rc n person delivered his prvpcrtT absoloiely 
to Ins wife awl tnid that she was to etijoy tbo 
Jf^wrmtioii to gaaerationr 
(hat tbe dorenent created an abwlete 
interest in favisBr of the wife, 

A draft deed jirvpareil long before a lioiilar un* 
ambigiraiis deed is e»ecn(od, ia iaadruissibls » 
wwrwe the Ueter deed. m. Naiasamma 1Uoai»«H 
• Bcuoa Kksi 1*1 jiBi, 24 «. L. J. 63T 543 

“ — s. 13 590 

SS. 13. 35, 83- 

Cbrtlas, •/ ■fiHKMi'yr i* rridenrr— Cniry la pnUic 
</— firiVai Survey A<t (T of 

”’^*T were prepared by GovernineBt u 

•'dy P*rt of and in explanatMa of proceedinga wbiob 
we^PCKulariy uken for the asMiameDt of rent npou 
iBods said to be improperly held r«a(-free asd where 
(be whole ^ tbe proceedings togeebe? with the 
petiCKm. under which the procoediags were toilibled. 
?v ft CoUector aad the erdew «* 

(be Boarder Revnoae werepnt in erideacc: 
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y<A, XXX!] 


Evidence Act— coou. 

all tbe papers taken lofatbor rnnUhad 

a TaJnable endaooa. 

HeM, a]ao» Lhat the eAi«M wer« adntuaibU* In 
•YiOaoea i&aaoiucK aa they wmv coupled with 
proceediof^ vbicb were of the uncore of re«uinM>on 
pn^din^aud the landa therein were Ulentiliable 
gentry in a register prescribed hr law and 
bejnga pabUo register kept for tbo public benefit 
under the aancsion of official duty isrelonm under 
eeotiOQ 35 of the Evidence Act no matter 
whether tbe elerk who wrote the entry htd anr 
powonal kuDwIedgo or whether the register was a 
copy of a prerjooa register which had l-v-mte nnthly 
A dapision under the Survey Act n|b>n a 

•nrw map maile IwUind the plaintiffs is bimling 
^ the Ciril Courts niton the question of title c. 

v**!???"** *'• Pk*x»xom Xstu Mittm, lO 

u. tv . ri > 1 U 83 ^ I 

— ^ S. 21 543 


8« 23 - 'IVUIhnii 


. — KUIHMII lire* 

jnOioa, meaning of, hIh*u ustnl ita pritnte 
meat IS2 

ft* 24 340 

Cevninal Preced,^ Code Act T e/ I 8 J 8 ). r. 339 «). 

i «rrobormtion in material ^«iou* 

fo^mvK rifvumsiaaces 

eh*rere-iain* 
n Ibai the coafessioa. 

therefore, an accnseil retractoda statement 

par^loa, which sa 

^ being corroborated by any other CTideace 
<wittredicted in importaal particulara 
•ndewe, and whtre the accused 
WM wnelolad on aueh a sUtemont; 

arid, that tbe eoorietion was bad, P, Rhcshi 
V. EMrtnoi, Iff Cb. L. A gifi 331 


cowfie2 

Jlf wordiap Xeptslrat,— Prrsumptiee— Ouiae 
deete^a mdu«d «o wnriao-sasHalira eer^w 
^bnminaf Piocedu re Code {Act 7 of XW) , « Iff *, 

An 0 ^ iUtoment of a deee%M<l peneo ae to tbe 
oanee ^ bie death, if made in tba abeence of the 
oecneed, may be prored by any one who beard it 
mue ^ ae well ae I 7 tbe pereoo who reeorded it. 

a^saary in order to make a deing 
daclaratioQ adminible in eridaaee that 'tha 
M^ietrata who recorded it bo ezamuied ae a wiinese 
IQ the oaae. 

When the dying declaration has appended to 
It a certificate that it has been read ovVr to tbe 
dspooeut and declmd lobe correct, and this is 

wconled tbe etala- 
ment, eection 80 of the Eridenee Act creates a 
proeamption that the cLrcomatances nnder wbieb it 
la stated to have been taken, are trae 

Dying OeolaraUope whioh hare been cedpeed to 


Evidence Act— contd. 

writing areumler eocUon 82 (I) of iho EviUoaco 
Act ^luittcd as rv^levant fact- and bncoiiio snb* 
uautivo evHlcnce of tbo circumslano*** ka.lh,; irt 
tho dwasAi •p«rs.'u's donlh wl.cii tho can -a' of (),o 
death la in question. HI. /a Kaki mx Sammvn, 
lb Cn. L. 4 . 7 o 9 33 ^ 

“ 8 * 32 ( 2 ) — .Staienieiiis of de. 

VTUsed persons not mmlo hi rourar of I>u 9 trii>*,>c 
admissilMliey of 134 

ftS. 33, 145 — fronifuil 

SMItmrHl if ^ . 

'i\ •« 5,v*o.«. /,,,/- pru. 

m rtitff - .i»/vWi.y - f *. ' 

Till' applu-AiM.n of HVIK.M 33 ..f ihi* Kvidcuco Act in 
criminal rases cwgl.i 1 .. isudjnvd wiihin ih,. 
narrowrai limns. Where a witness is iiiuccrini, jiirili A 

fv'qni^s that hesliould, if tH.sriUUs W :ii iho 

Inal in tho im.scu.,' of il„* an uscil. WVre* tlio i-vj? 
dnwe of a Hiincssiinm ,imryn\l. il.ro* i% ,10 unoil |o 
iiilriHln<<«' It uiolor soeiiou 33 . 

Whorv in a Sostioiis I rial, iho 1 vid. ine of no 
Kbeeni witness was very material and was Hied 
ujinn hy the SessKini Jiutgu in his charge to the Jury 
iHii he mas w produceil although he tesiilcil within 
the Court s junMticiion and could have lavn pri-;urc<l 
Without any very great delay or ovpeosc; 

HtU, that tho deposit um ought imt to have beau 
admitted and was nut ovidcuce. 

Where the entire cvideac' of the vuniidninaMt 
gireo before the Magistrate wa- ailmjited as n 
wlwde dunng the cross .oMmiaal ion ofihnl witness 
[n the Seaaiaas CiHirl anil where it « ns iiifuded t» 
be nsml 10 eontradirt him: 

ifcM. that it was contrary to principle to admit 
the evidence m this mauner without first drawing 
tl^ atiencrtft of the aihiess to every n.dol upon 
which It was to be MN*a to cmlradict liim 
ff'wWr.-b every trimioal trial. Jodg.s cannot U 
loo rareful to coaforni Hrkily with the prinuiulos of 
eridew?^ 8 LAssagAX Turvavu r. Emi-k mr, ir 
Bov. L. R. 59% Iff Cb. L. J, 764 354 

— 8 , 35 41 

8 . 43 106 

8 S« 65 30 

^“^^^“^“ 88 # 65v 35— Rfdc/nptiwft, sioY 
fof-jiorlfOft-iUtd ia cnortpages's potffuion—Ofal 
eridrac*, «dMiiMi5,iiVy qf. 

In « suit for redemption wbeo ihe mortgegee is in 
poeaeeeiOQ of the mortgage-deed aod fails to produce 
it, oral evhlence ie ndmisaible under section ff 6 ( 0 ) 
read with proviso ( 8 ) to sectioa ffff of the Evidouco 
Act. L* B. tfi A«ix Njssa v. Ui ffuaa Bj ^2 

— ~ — *8.66 892 

— 8.80 359 

^8*33 41 

— 88. TOs 1 14— Cvpg of doGH.nfnl 

fh.rfy fearoolH^HnHdirrittHf ^ copgitf — ^rrsump. 
fwn— Disc/eriea— Apprifu/e Courf, imifr/eronce tu_l 
Bwoedurgresdraer^DeruMeaf —Proof, neceooaru 
—Piidmghf ia enetherir /uad— ff£spA«at 

treppvi '**JwBcrasip,9K?«tiaa of. 

Ift tbe ease of % copy of a document 30 years old, 
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Evidence Act^ould. 

$«cil''n90of the Evich^nce Aet emp^wer&the C«Miri 
to prcsntDO tbot the cnpr in the hsiHJwritin^ M the 
peraoa in vt\iot^ hnnilwiitinj? it purpncie to he. Tb<Mich 
% prcAMntptiou 6» to «rninpins i« nut nieeil In* 
»ectioit Ou iW ilu) E violence Act, * l<>wt*r Coort enn 
dnw that |>rv«umpti'm nmler u*ci»nn lU, and if U 
to (loo5» an AppeUatP Coart should not lishtlj 
interfere with it. 

Where an orl^iiiAl docunteni ii h>»V'he part 7 tender* 
iiiff secondary erwlMn*e ef it need not show the e^net 
rootle nr>cl lime «if ilmViss iHiinnIy thni il wn< nm kni 
hy hi* own default or nej^lrnt, 

— Wlk«*iUer a 'iraut'fr hIwi »ligi< a |Mt i«i 
Aiutilier** luuci, van dnim nii I'Withaur whh’h li«« 
folle)! into i(r fid* MANSVtKHXHtv' r, NiiAeai'R 
Thai iiAHAKArit S79 

Si 92— Oh I «»tr m •h>h'r>ye »/ 

HhrtKr-' a<lMo«iW' ru tml f-t .-M-'mi- 
I inn . Xul H-e •>/ ftn «««■•« w Uy m f *< r rtf. 

ft0A. 

The piniiitiS inetl for mlemptum of a niurtirAyv ami 
foracoounU fromihu deromlant* at mnrfKa7ee«m |mm. 
•etsinn. The ilefouilsnt» np an <»r«l anlr hy the 
inurlsax**^ in ilittchuriti' of the moriiroife.ilrht, aiMl 
uilverio poaseisiou for more than the Mntatnry 
pvriuti, ThnphintilTa auit hnvinir beeu diemisseih 
he ap|>oaletl 011 tlio irrnantl* that (he plea of oral t^le 
wa* rex jKd'roi'/ by reason of (lie tieeinnn in a 
prrvioiia auit and that nml evulencr ofiha alle^oit 
*4le WAS inadmiaaible; 

Kef d, (I) that iho e'tinienee of tlieomlaalc not 
hidiiKilireetly and anhatantially iu i«*ae ami uot 
having Iteen Rually deefclod in the previon* rail. iIki 
i|uei1iou era* mA re« Jm'Uent«i 

(8) (Speaeee, J., diAJienlinf) that ihenml Rgreeiiu^aa 
wa» anujjht to W proved not a* niodifyin); t|« luon* 
gaffC. hut in order to prore ihe nature of fNMieaalon 
taken by the niurtifagro and ontl evhlenee, ihereforr 
was adQlialUCi 

(9) that tlie <l«fen<1nntV posieaaion had been ail 
along adverse as against Ihe monfagor anti that chev 
had scijaiiml a title hy preserifuion. 

Per PAiVft^, /.^M>rol evUlence uf asnlobytho 
moRgagor to the niortgairee in diseharge of tbs mort. 
gaga-debt ts oilmissiblo under section 08 of the 
Eridsnee Act to proro discharge, although (be aale 
itself is iovtlid and does oet effect any legal transfer 
of the property, oven thongh it is aucooi panted br 
delivery of possession. ^ 

AUhOQgh tn oial sale ea&not in itself operate 
as anextiogoiibinent of the mortgage, yet tbo proi^ 
of lbs paymsat of a mortgage. debt therein is 
sumciuQt to prove the rvatore of pouesstoa be tbe 
mortgagee. ^ 

Per 8pe*err. J. -A simple mortgage* who gets 
mto possession of immoveable property of Re jqo 
bi value caooot prove an oral sale as • sUrting point 
of advorse possession ngalssi bis mortgagor it 99 to 
ae«ieiro a preKrtptive title by retnaining in pMsoe. 
stoo for over the itatatory period. 

A mnrtgagee's poowMion dees not baeoote 
adverss to the mortgagor merely by his otjliag blm. 
selfssproprislor of the mottgsged prepeKv or be 
his domal of the mortgagor's Hgbt to redeem- tbero 
roust be soma act done by «bkh the mortgagor mar 
hT^d^^" to^-ppeee that hi. rights have be<4 


Evl(l€nC6 Act'Coucld. 

Sales aud mortgages of imnovoabio property aro 
both iraii*fer* of intangible rights, hut oasis. a 
transfer of olviM'r.Hhip and the other is a transfer of 
ail iotercst in (he property concerned. Tbe posses* 
•ion of a purchaser is of a full proprietary chameler. 
while the pAffso«*inn of a mortgagee la posecision is of 
a limito«l nature. Both transaction* or* re<iaired to 
be rogi tiered, if the |>ro|M*rty is Ks. 100 in >^100 or 
over. An rvtiiiguishmeMt of a mortgage by the 
ni'Ttgnffve'* right* Iwing n)«>rge<l 111 tho*e of nu 
tinner, involve* an aUemtiou of lUe relalioiiship uf 
itii.riL'a/or .intl tuurtgagee into oi>c <»f seller and 
liunliri' W. Wluui each uf ihese tniiSQCtious require* 
a ivgis(er<*d doeumenr |ti make it valid, tLo latv 
d*"** nos |>ennit the «\ihsticiitiop of one Ttrlhe others 
to In* effee I e<l i n a le* s formal mn ti ner M • Ti rut A Kt*B A 

(•MUN'UV t. Vl VAKA^ALA hfAJ.tA^tA 678 

— s. 92* proviso I— Afufufli 

Mtifttle u< /.• if* •Vi'tjrfivK uf fnntt ih merl* 

fcff (fenf. H'kHkrr run l-e ftnifA hy erol fvi 
Cu«W/Hrf*>Ni 9 f tfeed <f lionn dde pur* 

ehnaerx frr rafwe. 

Oral veidence is admiMililo uotler proviso J to 
aretior* 08 of ilie Kvidcnre Act (u prove a mutual 
niistaVtf made in tW deseriptiiin of n piece of land 
in a registered mortgage .deed, 

A Court enn, on reception of siu’li evidence, treat 
ibe inMrumeiit as reccitied, and proceed on that 
asMimptiim. thongh ik> suit for rectidcntion of the 
inilrumeni i* b^nght nnOci section 31 of tho 
SpreifK' Relief .\vi, provided that the rights of third 
l•cr*o1l■ iK'quiretl in go*-1 faith nnd for value, aru 
iKrf luciudicetl Ih en bt , HI • Kur a C if I n a M r 1 1. aV r a 

*. KcSNt.KANTI S'irniAM 671 

632 
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Execution— fVr»rc pooW Iffort Ihe nr>9 Civil 

Pi9Cttfmrt Ct^U' -Apftifnti^n /ei vnliu /'*'* 

e^e, nVtW raft'd— Appier* tmu dr<w*sse<i/o^KeKA* 

licnl jMrpA«e« r«a be ivc/tnf. 

Ah application foe an order abvointo for sale 10 
eaeculionvf a reortgsigo decree, ptssed before the 
Code of Civil procedure came into force, is 
nppliratioa in execation proceedings and ie valid. 

.Kn applicatlivn for exeeation dlsoiiis^ merely tor 
statiHkcnl ptrpoaea. can be revived by a fresh app^i* 
cation prosented within throe year* from its dis* 
roi«**l. m. SiKOAnAvaLO PittAi r. 

KaisHXA Mcpaausi. (S 9 lh> M. W- N. W 3 ^ 

- — Peerre pa aud epainat Stirv of drWer^ 

Alloekmonl—Ohjeelioe bg jadgmeat.rfeWer— Pessrfr 
tion IB fir* e/drorer^tiea. 

A decree-holder in esecutloB of n eoasrpt 
na*ecd acniasl hi* jodgnent*debeor* as heir* 
of a debloe attached a bonae. On* of the 
jadgmeat-dabSoro, a yonng panfCBOshin ladyi 
obj^ad to th* nUachmeat. It appear«d tb*( by an 
amngnmsat arnred at betw»*a her and otb*r 
)adgnaa(.dabtor* she had been placed in p«seesv<^ 
of tbe houM in lien of the doirer do* (0 her. Amooff 
other plea*, ehe contend^ that as she ivaa a miner 
at tbe dele of tbe decree, she wa* not bound by A 
The eseeatiog Coart diUBiswd tbe objection bat on 
appeal her objection wia aUewed. Oa second appeal 
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Execution — COQtd. 

ifeUi Uiftt the po«Mnion of ibu obJec(vr «*w 

thU of 0 IQQI<g«gOC{ 

fcbftt MftQmiDg that the objector wm buoad br the 
deoree^ tbo house wu Ueble to attecbnent subject 
to the objector’e Uou over H to the extent of ber 
dower/ P. JaiueAxUi r. SstoBi I7ft P. 

L. B. mti M P. W. R. 191S; 80 V. B. 722 

' ■ - Beciw o^iMt one $et of rUfei^dniiU on 

eontAt, againtt nnothrr hg eonoonf^Apfral ofoinst 
ioMo deem b|r evnteetiHg He/endA»t^£io<Mln>M 

Sck. I, 

\ P«won who ie u party to » compromUe cannot 
ohaJieagn the vaJidity of the eoaient decree by way 
^ appeal, but tbe pany to the aait who bae noc 
joui^ ia the eoioptom>M (e cosipctent to appeal 
agaifiit tbo dooroe if he haa been prejudiced thereby. 

Is a ralt when a deono bae boea obtained afaiiwt 
onoeetof defandaate by coneent and affainet tbo other 
on contoatand the eonteetinj^ defendant appctle 
aeauut (ho deoma and thereby the validity of the 
uUn deono ie in coatroverey in tlie appeal, the 
deone*holder ie entitled to the bAoeiit of claoso i 
if Article m of Schedule I to tbe Limitaciou 
Aoh I9C6, is eseeotioa of the decree afainst both lete 
of tbe defoodaoli. c« Lokk Natk sikok r. Oaji 

28 C. L. J. 833i 20 0. W. N. 178 426 

•— * BeCTM /w perhtiea optti/ging wie/nf 
VMrot^Otto partTf gttdnf wen Ihoa Ai» rf.r »Aere— 
ejfartiton in order lo moke it oeeorj 
«dlK term* pf d«re». vhHker alloieetl. 

A mrtltiou-deone wae paeied in l«i8 specif vioe 
the Shan* to be allotted to all the sharers aad tbo 
Mrme on yrhtoh such allotneut was to lako 
pl^. lu 1894 defeudant No. 8 applied for hi/eharo 
it, eo did moot of the other ahann In 
^ defendMle Non, JaU applied for eei>ent« 
^sseeaioa of their ehan. It was then found that 
tae i^ds naainiog for their share wen far ten 
lUa they (hoald have got and that the plote 
below and adjoinini: their bousee bad been alkdled 
to t^ a^ of oiber ebaren. They then appM 
!?, Collector to n-open the partition, who dc- 
1 ^*^ thii but pnpoecd that tbe eurveyor 

thooJd at tbe applicants' eipenn eee if they coeld 
he ooDpessated ont of other lands. The applicants 
wanted tia^a to pay the espenaes and cbe CeUector 
^rtedtothe Court that tbe applicanta nfused to 
ta fce posaessioa of Iheir shan: 

that isEBnuch as the GoUeelor’s partition 
m Mt been coade is aocoxdsnce with the 
.dMOtiose of the deone, tbe shares of defendant 
Ho. 6 and tbe applicants must be n^adjosted eo 
as to ntnedy tba injoetica done to the applicants, 
who wen entitled to have tbeir right ehan, so 
^ ^oy eotUdget it. at tbe expense o( de» 

^dant Ko. 8. B. BAMCUANokx Dixksi r. KaisyNssi 
Saxnsjuji, 17 Bow. L. B. 987 31 1 

^ - Decne— Sale— Basaing of title— 

Freeumptiun 2S4 

' 8ui( conditieneUy decreed c» 

^yment oj ceriain amimni werhin rrrfeia tim^ 
nym«nt net mcde^Doffndant'o execution for ooeU^ 
Frecedurp. 

^decne was passed in the following term a** 

It will be establisbed and deoland that the sale* 
deed eseouted defcadAnts Moe. 8 and 8 la fnvour 


Execution ^outd. 

^defendant No. I. is uuc binding niwo tUo nUiiit. 
iff; pMsessiou will bo deliwnd to ihc i.laiiillinjv 
dispossession of defendant No. I on emdition »f 
peyingmtoCogK Ks. W wiibin omMuonth; inensr 
trf default. I he plsiuliffa suit will dUtnisAC.I • 
A schedule of costs was given on I lie fls.umiuion Hut 
the money would l» pool tm.e. Tlio moiioy ans 
not paid within time: 

Hetd, that under tbo dorrcc nt it siowl. lliv defeiiil. 
ant was not cm k led to c xec u l iou (• *r itiste. A . K.i m 
N xTiiTkuini e. tii.Niu S64 

^ i>c<rc spei«»r rrrwsy hyul rf^,.e„‘n. 
,'s/»iT— Safe i* f Jcceliua^F'Opee ii'jul 
•chctfcrr eem aside Sfl/c-tViii Vroffdu.e tWe 

(Acl )' </ 2 IM}. 

Dccno-holdors ami ptirclinierK in Couii nueiimi 
should not be ilcptivitl of iheir legiiinmi,* i>j|«lu- 
on bare techukalitws wbcii the luciiu arc vivurlv in 
tbeir favour. 

A iiccrc*- holder may iwicct, from among scveml 
rival clsimsntii to tbv estate of his jiidgiii cut .debtor, 
say one whom he believes honestly lo liuvu tlii> bc»i 
prime /noe title as legal repi'cscnislive oiiil thai 
represcotatKHi. in tlic nbs<'Uv« of fraud or collusion, 
will be sufficient to validate sulee held in execution 
and to eonvej' the thie of the deceased judginvul. 
debtor thnugU such wles. 

Tbe term “legal rv|*r«>aemati5o’' in section V, 
elaoso 0 0» '*f tho Code of Civil PmcetUire, iU08, 
inelvdee nny |wrson wIki iulermedillos with the vitote 
of Che deeeateil and the feel that this delinitioii is 
not found in the old Code does not ninke it any I he 
less applicable, based ae it ie on sonnd legal priii. 
ci|dcs. 

Wherv. thcr\>fore, the widow of a deceased testator 
wae wrongly imploailed iu n suit for tlio rwovery of 
naoeey duo from him. and a dccres having been oh. 
Uiiwd against hor, the property, which ini<lor the 
Icms of Che Will bdoaged to some ouc eJ»e. wqi soM 
in execniion and purchased by a third party and a suit 
was subecqucntly brought by the legatee to rvoover 
tbs property bequeatbcsl to him: 

ifefd. that the sale could not bo sot asido loerely 
on tbs ground that tbe legatco wae not a party to tlio 
deerec obtained by the creditor, m* Ukaxsumai. 
Annst e. VsnaASsat CHartv, 29 U. L. J. 9^8 

920 

— ^ Ex parto decireSafe^AiKfion-pui. 

ehmoer, oimnfer or decree-Mder, rights 
parts dre/sr, mt eeide^Ateignee from deerrr.hoUci* 
^rchasrr. righU if s/rc/ed^Kona 8do pui«Aa«er 
tor («!•« •wthosf nsfwe, j>fea of, opplicehUitg of. 

A Court ax a natter of policy has a (oncler 
regard for honest parehaacis at sales held in oxmni* 
tioB of ice deeroes though tbs eules may be subse. 
qnentiy set aside, where those purcbesers era not 
parties to the euU nnd the d^roe has not bwu 
pasted without jurisdiclion. But the eamo mens uro 
of pcniection is nos extended to purebasers who aro 
tbemeelvcs the decree-holders, nor to the purcbuseis 
frosB those doorae.holdcn*purchasi*rs. 

The dofeasibilicy of tho deereo.heldcr’s title to 
(he property porehased in eseoutioa of anerportr 
deoroe is of such common occurrence that tho plus of 
a puebaser for value withoot notice haidly applies 
to hie aseignee. C. Satis CniKpas Guost: v. iU 
SIMV4S1 Dasi, 82 C. L. J, 409 694 
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E xecu t lo n^oDcU . 


Injnttdiow, tlcrre« for, in respect of 

easeiucut— Tnnsfvr gf duminftet tenement • No 
application by tjnosfem-Decrec-hoJder. right of, 
to execute deaee—Execntipg Court, compelencT 
of, to consider incapecity of decree. botder to enjoy 
easetnent oning to transfer of domiMPt tenement 

542 

' Notiee, i«nc gf — Atl€cbme&t~t>e* 

fault on part of decrec.boWer— DUmiaail of appli. 
cation— Order for eiecutiOB, wbetber n'.jKrfrraia 

293 

* . ■ Ortler for attaebment— Applieatioa 

for execut)c« not diapoaed of-fSiihseqoeat applica. 
tion for sale of property, whether barred 87 


•Bin pie aoaey. decree, azeeuiignof— 
Property attachable- BtecutkMa bow effected 

285 


“• ■ “ “ Saif oriffiB«/f»rolaednlaUtciie. 5,000 

—Oeeree /or Ifo jj,, 8 , 000 — E/eeahea pre^. 

inje, order ia— ^I pprof— /arirfierwa. 

Whore an original suit ool of which an exeentioa 
invweOm* had arisen was valued at over Rs 5,000 but 
was dflcrved furies* thaq that amount, an appeal frvm 
an •>nlcr in ihe exeemiMi |>rw*>e<lihes wvaltl Mvrr 
lUjess «e to the High Cnnrt. A. Kiswa* Ati Kuzn 
• . sai,i)i.( 496 

" . ' ••l8— Pa*rA»sc hp Jrerer*li«Mei*— 

»cr« ez rebse^aeaf/p wfa«^-$afe, W 

epeefrd. 

Tbo purchase by a decree. lKild*r gf immureible 
property belonging to the jDdgment.dcUof in eaecn. 

lionof anej ^rfr dacrtc becunes rpsv >«cr« rgjd, 
when the M pnrit decree is afterwards set aside M. 

STi:. 

pa.cAaser ander e* parte drew Kbs«,n<affy ^ 
•trnnttr h ,mt, ■fee«l e/«rrfrd fo 

fnrti pftu»i^FtftK deecf,— tfofe, tfr<t cm. 

A vourt is competent tv set aakia a u-i.i 

rt. dcTr..„ . 

» 0 «iQngd m Ho oppll^.i™ lo ,ot ..id. Ik. 

«d ,k,ok d,d .oti. f«. .,i„ „K.„ .k.t :pSiu.t: 

Siit^ "" 

dirt .nd It U imm.iori.l tb.. '?"• 

Tbcptcmlprewctio, .ffwdod to .«»,go, .^o 


Execution sale-concid. 

panhascs at an esiccutiOD sale, is not eitended to 
an assignee of the decrecdioldcr auction* purchaser. 
C« Aauia Raiumax e. SanArATALt, 22 C. L. J S12 

896 

Sdle of aemiodari — Inferesf in build* 
lag jh semindari, •/ else passes— .ffele nolifeationj 
ralae cf. 

Wliere ao lareaiory of tbe property to be sold 
filed by a decree.bolder wltb his appUeatioo for exe* 
eution, showed that only a umindan waatobesold 
and fHA a building sitnated tUerein: 

Btift, that tbo sale did not pais tbe iotarest of (be 
jodgment .debtor »b the buildlog, 

I'er faux, J.— The sale*DOti6calioD Is a most 
importaat doeuiacot w hoo Court wishes to find out 
what was eoM In an auction sale held in ercoatiea 
of a decree. A SAKHAWAtAit Shau r. Mi'HAXNao 
A aet'L KAaiM Khax, 13 A. U J. 109$ 609 

Firm* $*t FaKTxsasiiir. 

Forest Act (Vltof 1878), SS* 61,82- 

Fcifct ptcdufc, ffphf 9j Oovct'mHiemf to recoiex me'irjt 
ptimbfe for, ifUttvmf givimy emlif fv awuhM lesiissd 
Jrtm Sefe c/ uffneW jiiopcrfy^ PleatUHg»^yei9pt*^i 
rafttf oft in uppenf. pniprittg of. 

A by a c<rfitraet with Gororonieot obtained the 
right of felling ai>d rccnoviqg limber and of maDU* 
faeiuringchan'oal io certaio furest eowprs Under 
this eentract A had to pey Rs. 6,481 in four equal 
insialmeota. A peid only the first instalmeot. On 
his failore (o pay the second inatelment, tbe 
DivUUmal Forest OAcer attached all materials of 
timber, firewood and charcoal which A had in (hs 
eovjw, nr dejxAs and prevented A from furfber 

exr^oitaiion of the coupes until the In rial menl a due 

were paid or secnriiy for payoieot glvee. the 
materials attached were subsequently sold and the 
amount retained by OovoriiDieot. 'Ihe Divisional 
f^orest Oflcer sought to recover lo ad<li(ioD, tbs 
fall amuuatofail the three uopaid iDetaioiente, as 
arraare of land revenue uoder section $1 ef the 
Forest Act; 

ifeid, that dm action of the Diviaieoal Fore^ 
Oficer coaM not be justified under section $2 of 
the Forest Act, as that section expressly provides 
that the proceeds oi the mIc should be applied fiM 
ia discharging tbo amoaot due and as it does net 
eulhorito an absolute cofifiscatioe of (Ha forest 
prodoce and iadependebt raeovery of the eniire 
amoaut due. 

He/d, further, that (be plea of jostificatioa ondsr 
■ectioQ B8 not bavlrtg boon raised io tbe ploedings 
io the lower Conn, oeold not be allowed to bo rairtd 
few tbo first tisic is appeal. ». CiiAKorisM Sasa]^ 
«xc V. BeeaxTAaT or Stats, 9 S. L. R. 61 435 

82 436 

Forfeiture of estate. 8« Etaw wrt>o«’ 

RBSAtaisge Act. 

Forfeiture of tenancy* $re LmoLOBb 

sno TaKAxr. 

Clauses Act (X of I89y^ 

8.16 90B 

«« 
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Gift, S« Cossiitfcwoy OP Docr¥gj<t. ^Iubau* 
MADAM Law. 


^-.PowpnoH un^r Offijt fmtm a Umtlfd o»c*fr— 
<7(f(«RM<u2o9ntN<f rtvtr$iOHtrt^T>f^pti 4 * 

d0nft$fvr baard PH titU, wot a. 

Two dAT* boforo h«r deotli. ono 5 oikdo a >rift of 
CtttAiD immoroAbto }>ropertifr 9 . which sli« mheriio<l 
from hor lAtbor, in Uraur of b«r plep^toos, l*rior 
(o chii gift tho pK>|>erti«ft liaU been in ih« |)vMeMiMi 
of her hoehond on her bebnlf end eube^ueut to 
the gift the huebnaU cootinucU io hold t>oe«f ecion 
on boUitlf of tbedoneoe. hie uiuor sons. >W deye 
after the death of the defendant (ro»pae»c«l upon 
the propanioe and took forviblo poMr».iun of the 
■ame. Four monthe afierwarde, i|u> idaioiiff^, ae 
donee* nnder the gift aforeiaid. ineiituted the 
present suit in ejectment again et the defendant 
Held, that the plaint lAe were enrich’d to recover 
poaeamioB from the defendant, a trv»])awer. eeen 
tbeagh the gift in tboir favour «a* invalid a* an lost 
the remtioaert. 

Qu«r«,— Whether the plaintiffs would be entitled 
to poesesaioo, if they themielves had obtaineil 
forcible t>oeeeMioB from t lie t me uw ner. M « Nalls. 
OOXDA PSnnA v. AsCPALLBK bvtM>* RspbV, t L W 
BUi 18 M- L. T. 848; 08J5J M. W. N. 816 S5 
Will— Bet|oe«— Interpreiaiion ICG 

Good faith* ic»( of 50 

Qoverrtment Servants Conduct 

Rules, r.t 4 301 


Government Servant, 

usbls 

^^®nt of er^Aenru*—' Payment 
rvKruns, when can be enforced 


when ]>crM>nall|' 
of Mr*ns and 

214 


“^I^baadbam npAfs, i/, tf semindar 

to ledws af hease—aertpaps* ^ sneh Wf A/s, nfAfi of 
2 >eiM/see« of semiadari. liohiUtp of— "Son to 

ppoMson", tiVerprefetioA rtf— Cnofom of ouch front, 

vefidity of. 

A smtndor made a grant for the beaeftt of 
ue ladiea of his familj of the doMbendheM dues 
WMTerable by him from certain vDUges and him. 
•elf undertook to coUeci the mmo and pay them 
on to tbs ladies. The fraalees mMtgaged these 
nghte to another penon; 

felcl, that (be mortgagoe could eaforct his rights 
nndsr (he mortgage against the suboeqoeal par* 
oheier of the semiader’s right with aoCice of the 
ebbgatioB. 

PerZVebyi, 7 .— -TIm words *'boo to gfaDdson" need 
in a great of this description are merely words of 
umitation and not of purehaae. 

A custom proridtog for grant by a srieiedor for 
w maiatensnee of the ladies of bis family of (be 
oerahendheM dass reooeerable by from certain 
▼iUtges aad preseribiBg a paxticnlar coonc of 
^^^Intlon sad managsment of such property, is 
neither uncertain nor opposed (o paUio policy, and 
IS valid. M« Bakoabv Hctuc Vbnkatappa Ns taxi. 
▼AMD V. GobLA Obi a KAMA NAin? S 6 G 


Ja^r yrttftfrd hy fiey of Oedh-Sansd pro id. 
od by Ariliih Goremvimt— Great t« perpr(«<fy, so 
lofi^ os (hsiw ers ffnsef hsirs, righCs eoV<' 

Groat, coorimcrMiw Priuioat Act (ZlZii of 1871) 
Grant of vtlloftt rctvnus froc, tf peniioa— i>ocn« 


Grant -^concld. 

west ■©# cufotecftble o» woWyuyr. ifM/rrr 

for rtw/fs/i.ui pHrpo*r— Do fsvto f/'iOKlron t of 

*^roUn^of,oH mtn<,f^AUx-Mtu.H uf Muhormu.uUrn 

mtoirrt ptviUrtfhf Uii«H/A«>r/V,il fuonluih. rfcel »f— 
JfuA^VMMOdnn lex*— oblitiO/ioH, 147/irtVti. 
t»oo of, 

A;Wyirt *:rahr.-d by Wajjd All Shall, I ho then 
' Kingirf Uudh, CO hix oMcsr hmu f<,r the tiininte. 
naace aud nuiiixiri of the oiid In'i ehlMri'ii 

mas tnaioiaiiiH by clio ICntisli (rnvmoiioM after 
tbe anaexariuQ of Uudh. The rtOrto./ frsntvil Iry 
(he BxUidi (/gvi-rouieiu pr^>vjded ihnc it hnving 
b^n PiCsblisbed after due eiiquiry that the 
villages had I ■to hold lit renl.fr«’e (eiiiuv iitMlcr 
the f<«ier (lovcrnmcht, tiio I'hief CoiniiiiA>loMcr 
nas pleased lo niaimuiii (hr injure in jierpctiiltv so 
bug *« there Wire I jwB I Imrs subject tn iho 
condiiion* of loTalry. etc.. riwrihiMl i|,e 
tonoJ: 

Urtd, ihar ll>e grant ia i|Uo»(iMu conferiPd a 
heriraUe aad treii»ferablo i*»iste, iliaC the duration 
of the grant was (o tint as Inag as (lie gruMieo 
had linral dvAvendaiits exist hig and f hnt ihc ^'raiit 
was to lapse or to bv n'riiaml i>ii the* hspiK'iiiiig 
of any of ilw voiiihigmcics •jwvihed therein nnd on 
uu other. 

A gJBiil of villages, re VC hue free, in cohiideiatioii 
of (he Hgfals held 1^ the grantee prior 10 the eon. 
fiseallAii of Oudh. doi«s amount to h peiisiun within 
the meaning of Act XXtIJ i>f ]h 7 L 
A document which is not enforceable as n mrrtgago 
nisy be used in cviUcik’c fur aeollHtvral purpose 
nacoanected with (he mi^rtgage. 

Although at a rule the dealings nf a do facto 
guardian of a liulitmmadaD minor mth the mlMor's 
prvpcity do not bind the minor, there niight las 
eases of urgent and imperatito uvvessity where 
a (ransactioa catered into for tlio benefit of the 
minor may bo binding on him. 

According to tbs general principles of Muharn. 
madan Law an alieoatioa of ilis minor's property by 
an baaulhorited gairdisa, even if it is not tiisdo 
for a valid canto, is aeiiber v’old nor voids bio, 
bu( its validity or invalidity ii only detemiued by 
(bo minor adopciug or not adop(ing it after he lias 
attained majority though the effect of his dccisioa 
will relate back to t bo date of the iucoptioa of the 
CransaetioB. 

In (ho ease of a eoatiaaiog obllgatioa, such M 
the engagemont of a servant or (ho cootieuancs 
of a (onaacy, aa aboenco of repodiatlon or tho 
accoptanco n sorrioo or rent with full knowledge 
uftho facts. implioB an uodeRsking to adhere to 
Iho obllgatioa and operates as a ntificstion or 
reaewal of tbe old coatract by t ho party accept rog 
(ho sorvico or rout, 0 > UvsAtM Ar.i Miasa r. Mi’. 


HAMMAD ASIH KuiX. 18 U. 0 . 108 726 

of wbolo village as ijwim— Proof 79 1 

CtOVG— Eject lu eat— Pusscssion by lunillurd — 

UroTO-bolder. potscisioa of. nature of— Pemvciy of 

grovc.bridor 452 

Eject meat 498 


■ goi^Custoiw— gyre/wicB e of ivndrs— “jUrnd' 

•isoaing of^Afro TenoMf Act (// e/1901), «, 4 (8). 
A eastern by which a grovs.boldcr can sell tto 
grove, is Bo( uDQstiul, the sale carrying with it the 
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of occupation of tUc laud. TItc vcmlec vf»uvli a 
gTos'c ia not liable t<u«]«ctment tn tlio alMouee of proof 
tl(Ui tUo sale of trees b/ tlic ori^wt) trunt a 
breacU of ibe »pcoial teribs un Hkieh ibo la ml is 
liclil for th« purpnsas of h sTv^'c. 

Per R^ynol-l*, J. il.—.K land let for iKc purpuxr of 
plantius a prov« on it and on vrliicli a ^to>y is >till 
in exist cure is not "land"’ nithin the mvQuiui; of iJk' 
Agra Tunaticy Act. U. P. B> R. JsobsMHs 

(. BEUAjti Lai. 979 

Guardian and Ward-iJe /ortu i^vorJiau. 

tfSuct of dealing'^ «»f, on niiiii>r— AliooatKW <*f 
EluhatninatUn minor's property bi* Mnaatlioruc«l 
jEU&rdtnn. effect of MnbnmuuOan Law -Cositihu- 

iiig gblij^atioD, ml ideation (*f 7 28 

• • ■ ' ' ■ — Minor, IwIhUiv of, for mmirv i»oC 
ucconnird for by i;unrOinii ■^(•uai diaiia. trmnsoctumv 
entered iota l»r, wlicn bliMlInir 574 


Guardians and Wards Act 

ie90)t SS» 7| finny •€itk m^kfr 

— N’e jirupivfy.— J In apfanwIi^J 

^.Ippiirnnl nd «««lab^r— 

W lie II tlio P>\r <|nC9tioh W«>rv iIm« Cmirl m wkeilier 
tlie opplksrttiii a siutobk |K*rsoii to h* appoinUHl 
KiitnJian of the minor or nol, it is not nrerssary W 
tkio Court lo ilir anytbiuK tuoru (linn acerjK or rej«*ci 
Lis application. 

Wlivru A mionr ifirl U lieii.y wUli ker moiUer, 
tlia Court should loavo t kings as tkcv an% rspocMlIy 
wlioH she Las ao property, and sleHiklnoc aiindnl a 
statutory goardian, ikcmiKhcr remaming tlie Batoral 
KUHtdian. P, ilAiiAsr Dm Mamio. S4 1* U 

lOlOj I7b V. W. B. 1015 237 

S*24 las 

Hi jhWay— Oiiae/^lup wvdina liLv 

iwh'ttif, Kket ftiiflicaUf. 

^o ducIrliK'thol wLereapnUk i»alh i> admit u-d 
tobstSelKiamlaiy bi^twern twont^ies. the presomii. 
tioQ IS that lha soil up to half the brra*Uk of llU 
road ln;long» toesch estate, mn«t be conHiwsl la easr-s 
wkcro ii is clearly proro-I or both .nlasatr agmnl. 

that the liiu.U of each ril Inge do Dot exteml berond 
tlio ofliKleof tito pntk. tit. AHixaeMAiAJS CiistTf 

V. Kauaxatiu:^ CHtm 664 

Hindu Law. Srr Cvtcui Mahoss. 

, Ad'>ption 6|r SodmamOalUha 

XT. 

Among Sudm* tba corporeal dcUverr and accao. 
tauco of the child is tho easrntial pmnot 
adoption id tbo J^Ucka form. Aa mctnal aSo«l,si 
•ploly in pursuance of aprovioasly nauife«(e.| i^eo. 
tion or a prvnoas proioisc madr. is not enooah. m. 

R8001 a. Vb«*tauksbhi Amhai IK 

U. L. T. (IPI5> M- W. N. 060 655 


■ ^ "t^udms— gaksnas^irU Lm 

aunm son— Adaptyii 

^Pafttt,^-^)i«rrt4te ftpetun •f aamarrM mh 
brrs, pmwsioa /or-Pnaeiye^auarrfi... 

J^s CTkred into by, wVn biadiM ^ * 
UodAT the nindu Law. ctoh ansoDg 6.4m#, > 


adopted soil is outitled (<i uue* fourth of tho sLaro 
of a sabsc4|u«*n( ly bum qu.'inH? son, i. t., ooc-fitth of 
the estate. 

A minor i» inH liable for monoys uot accounted 
Lw by lii« guardian. 

Id ^mrdtKm d«*i'rees. h prt>vi»ivn sJiguld bo made 
f«>r the marriage e^iwuses gf unmarried ixicobors 
of like family «bi> are of the saoia degras of 
relaiioitsliip as ihiise wliuUaee Lee a married at (bo 
espouse uf the family. 

A tniisau’iioti by w kick a I'uanlian git as up the 
rf gilts «>f I lie minors In (he family properly is 
luiwling only wlicn it is a ht/nn /dr S)«t I lenient of 
dUpates, Kakiiiki (JurAt.kx r KARtnui Vbn. 
KATA Kaohaai li'. 7$ M. L. J. 7:0 574 

- Alienation by father— a/ei* 

Wra SMa, ri^ki s/. ro^Nr«r<va 

A» a aon mtiuires a vested inleri'st tnily in such 
family pro|irrly as exist# <m iko dnio of Ins Lirtk, 
\h’ Cannes Sjiiosttnu an alionailon made by 
his father bef«HV kis birth, O. Xaiiksk r. BANKAht 

Lki, Jh Sh C. 162 7l7 

— Alienation by widowj 

i/y •«/,— Tr«i— /«! ifltfftvut Of chnnlabtf 
pr /ur tfttnfmnl hrftrlft of AHstwMid end /or 

moit.Uf hffM'TK'H—Lyol urcrs* 

■'tji^f/ra.U •r*«(o.<'. jAW'jJ«te> or mQfk<f, potttr V“ 

.lets ./ rkjiynMi* a»erj> ~g/cdtw/ ION dad CbflAeera^ka 

•4 ta«l— A'/fra# n^tfimlton. 

tt here a deed by a limited owner with <| nail Bed 
power of alienai ion Is im|K<aehcd, the test is, is Ihu 
tninMclum fair ami pMi.r, Uwful and valid and 
lusiiftcd l*y Hindu Lawj necesdiy is only gito of tlio 
phases Ilf tliv test uf pniprielv. 

A widow ka« a Inreer power of disposition fur 
rehgi«itts or vliantalile purjmscs or for jiurpotes 
which arc supposed to eoiulucc >n tlia spiritual 
welfare of ker husband than wkai she possesses for 
imrcly worldly )*urtKi«e«. 

Thera is a distinction between legwl necessity for 
wiirWIy purposes on the one hand, and the pT«* 
mvtioB of the spirit atl wdfatf of the deceased on 
iLe other Imad, and within proper limits tha widow 
■ay alienate her hasband’s property for the perfor* 
mane* of religious acts which aro supposed to eon* 
dace. f*> his spiritual benoUt. 

A Hindu wkkiw. daughter or mother, is entitled to 
alienate a small porlioa of tbo estate id her baDdi 
M religious purposes. 

Un^rthe Hindu Law the cscaeatiua and con* 
acermtioa ofalaalc are acts of high religious merit 
and a dispnsitioo made by a widow for sack a 
purpose U law fuJ. valid and proper. 

Analienatimkof ao area slighlly over two bigHc$ 
of tea by a widow for Ike performeace 

of a work of recogaizod religious merit, is not 
aareaMoablc in extent. C. Kkvb Lit 8ts«B 
AjonHrA ilisst^a, 22 C. L. J. $46 ^3 

““ fZeiT>«4«»er's ceusrwt*"/’*' 

9f Ifgat cn/rreacr. 

Where a preeun pi ire i*rer«ioiier knowing biepoai* 
m as s«eh consents to an alienation of property 
^ a Hindu female, be is estopp^ from diipoCHig 
tbc ralidJty of tbo alienation. 
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Whetbor od the facts proreJ. an cuo|»|h. 4 c«u 
eUagaiost a roreiaigugr, » purvlf aq<iC!;iU>ii «*flv»eiU 
isfortnca auU act odo of puro fact, M. VKSKm* 
aCBBiBB r. 3IVT»li.'»A»i Aiyak, 1H M. L T. 021 

487 

' • 04l>t coutnctwl l»y father for tru«l. 

iog parpotes, wbolhcr lawfnt -Liabilitv <4 »*»iu 
for father's Uobc 3 ij | 

— '■ — iTnrtrt «f i«int llinilii familv. 

nchnawlcilgmchc hv, if vnlUl— 3lemWrx, if 

30 

Joint family i'fftfily ytrtif’l Iff 

joilU fninil0—Afrn‘m^Ht tiiH0h>f fUt'Hthm n* •ft'iM.ty*'* 
mrn<— fafrntiea, 

SVhera tba members of a joint HiuJu fnaiilY, wlitk« 
dividing the family ]>rupcrties ainveil that the 
obariUcs should bn managril hr tho Imnd Mfcln* 
family In each branch Fi>r the tiiuc l«*jog. nml wlM«re 
on tbo death of such a metiiU*r liia aiilow cteiuicd u> 
inocesd bim in the management as agaiBst a rnnlo 
dsMOndant of the foamier br one of his graml. 
danghters. 

that the language of the agreement clearlr 
pointed to tha intention that the mniiagement aUi>uM 
be in the hanita of the mala bends aixl not in the liamls 
of fotaalos; and that the widow one Id not elnim to 
manage the oharily even though it appransl that 
aoms females had prerioualy aitcrted the right, m. 
KatsBKawajii Pttui e. Mona ay i A»HAt 35 

‘ ' — — Jin partible rcMraff^vrr — 

Hsaberi liriog sepamtely in different hnnsoein 
ttaie coapoand. how far evidence of iliriMon— 
Mparato posaeision and onjovment i>f pmpertr aim] 
diMontionaneo of allowsores by stmim hr. if cvj. 
ueaM of partition— Inheri<ancc'*8aeecsalon to im* 
partible srnfmiari— OlogiUaate aun, widow and 
atep.brotber of deesased, contest between— Prefer* 
enee—Ssparate property of reaiiader— JItegitioate 
eon and widow, if share so oallr— Release by mother 
of Hindu minor— Con siilemf ion ioadev^uale— Ko 
innepe udent advice — A Imenre of d ispnte — Valhliiy 
of release— Family sett lement ^ Castom - itn ■ - 
dAnrrn form of marriage, if valid among Knmhitin 
wte— lllsglUmato sea, right of, to share in fai« 
father’s praporty in KomhAln casto— Xllegitimste 

son, shBM of, measure of 833 

— “ ' ** — IfiYo&sha/v — Sea, ivifed 

f 'pbt o/— FarhVioa— 5unte» «/ pr^f. 

AcooHing to the Law of the Uitakshara where a 
son is bora to a maa governed by Siado Law, be aad 
that ton at oaco form a joint nudivided Bioda family, 
anti anybody later on asMiilog that they war* not 
at any given time saeb a family, most prove disrap. 
tion before that time. P, yitr*T Ksi v. Osvi Ttxs. 
65 F. B. 1916 634 

__ “ ' Power of dispositien by 

Will 106 

•* ■■ ' PrewtssOTy nofs by newbrr 

^undsvfdrd/fliailv— Xoaa for oavMers of/aa»iJv— 
IMtiUly of all mrmbrra. 

Where tao membera of a joint family borrowed 
some money for tbe paiposes of tbo family aad 

eseeoted a promisaery note for the amonat la favour 
of tho plaintiff: 

ifrld, that all the members of the nudiTidad family 
wsro liable^ tbe liability being imposed upon them 


Hindu Law-i'ootj. 

by the UiikIii a|*art from tho rohtruet riitrrc'd 

inlo l»y Ino nf lUciii. ft1 ClltNViAU CllY.rrv r. TiK. 
KAM KaMIsUAHI CitSrTY 3J7 

, — — Joint family 

Jiim li g ba.i i ^.1 4A Is - Mvr , / Mor^. U „ 

la ilia H Hindu ydiii fiiuiilv, fho Joj|,t 

fauMly i*n»prrly is nm uro «»aniily Juirt <»f tin* ««}.(.» p 
<»f lb«‘ ydiit family Kiai uad tlic iiiuior of 

a jaiui fninilv l•M•.il»^•>.» »iv anly ItnM*' for ih«>«|< l)te 
of lla' liu*iiu><*. |M iIh* ri;lclil af t «|iaiv 


|ito|a(iy «*f ilir lino. Li 8« t>. A, M K* 
Fmu *, K. I*. Cm s Til I'lau. bL. 11 K, 1]^ 


i»i Oio 
Ciirin 

271 


— S* 1} •tIC'i H {»il o>A l.y 


one 


r.iinjj' 


VY|o>n* Min' moailirr of a j«M'iii lliiolo 

nc*|Min>« jNi>|>>ii> Mil I, oil I .,f Hii<*t>>iriil oV 

y»jal family (oioK. ilu* iiroiicrti u<*iiiiii'i'tj in (|„« 
alucrx’i'of Hoy iialirniioh of inl«>iici<»n (n rlic ronirarN 
beoaueil l>y all joint rnioily pinpi'rtv. II ui 'it 
May he shown ih si iho iwi^on acrjiiiririg ii irrnioti it 
as IiIa «i«panir propriiy. M. Minus* v PisiAkon 
UcoAiiAft 13 

h'Jillmf n »hmi4' xf px'fx^x^tiy «• MKiinteiiaarA 

nkrthfr raw rdiraa/i'. 

Where in n suit fora dacloiwiion i|iq( nn nrriiafioii 
by y w»ih>w shall not rrvrrsionnry 

riglus aficr ihe « Idow's death, ji niijicaccu that on 
cite <h«ath of the InM mala ov hit, 1 lie initriii ion in 
rrspcec of bis p*ialo i<»ok place in fin*our of (I) iho 
plainliff. <2) the fat her of tlw defendants Nos, Z lo 4, 
and defenrlaai Xo, l.che widow of the preilerraArd 
wm of the a.« male owner, who ftljonnlfilborslmre 
in fa roar of the dr fen Janes Xos. S to Sr 

UkU, that the plaintiff tould not have 1irri> 
separate in etiaio from his failier aod as ihc mriios 
w*ro Aroras and adno'uvdiv governed W Hindu 
Lew, the widow we I red a (hi id share cUvieusly W 
(be purpose of mninlenanev and had no right to 
alivaatr (ha( share to (lie prejudice of flic plnliitilT, 
F, CHAsasN Alar. i\ JfaseiHwnt M*ssivi>i lui ii? 
P. H. 1915; lOS P. W, R. im 541 

. . — — MarHa^es form W difor. 

Miacd-Lipgayat /ofM of morricye— Joshi, nhtifitr 

cen dcMsad jtt*. 

In order to determine whether a marriage is In 
tbe Hindu form or in (he Peacha felas Ltngayat 
form, ibe Court must consider the marnage ae a 
whole relber than the particular eeremoniei per. 
formed. 

If the coreranny perfonnedis not a Hindu marnseo 
ceremony as a whole, tbs Joohi or gramopedhyo bus 
no right to demand (he mam’ags fees. B, Ban 
o*rrA NixoirfA Imkahi i, YeMstaMST Linos kshat 
J osBJ, 17 Bov. L. R. 950 


OaeHfea oppoi'ntrd 


C'e«»r— ia/ua# girf gfiva in wemsge nitAwf pvar. 
didn't reuscat or ia dimbodifnro of Conti' o order 
offot e/^^«rri4fe frijoirsed in taous^icAtiS 
~ Kifkt to fivt firU tn weiru/gi— Lutg of giung 
yjrfsia marriege, rvfrs aa to, neruie c/— Cvenf/nMa 
and Warda Act (FiW of WW). s. 24, 
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Hindu Law-contl 


\ Hindu mnrriagf' performed at a time 
innu^piciuMS br tUr estrulogeri cannot be trcaifsl as 
ineffeelual in In^. 

Vndcr Hindu Law, in tlic e^’cnt of Hie fatlierand 
pstcrnnl nal'* rclaiimis loasBic their richt hr 
death or weiver to i;ive a girl lu marriai^. tbi* right 
of Mlorting the hosbaod Cur a female infant devoirns 
00 the mother. 

The rules as to the dutj of giriog lliadu girts 
In luurrioge are directory and not mandatorr. 
Therefore, in tho absence of force or fraud, a flinda 
marricibro oiherwise legally eonmrieil ami perfomml 
with the nei'csmry cercniOHie« in ti'U imathlaled 
by the absence of consent of ihe (.manlian 4*ntitle<l 
to give socb consent. 

The circunislnucc that the norriairt of a Hindu 
girl WAS celebrated by her giianliaM in di<^d«*<lienea 
of I ho order <'f tin* (*ieil (*'Kin w<nild ma inraliilatc 
the innrrlnm', 'f h wft« |ierf<>niieil hr the gnar'linn 
in l^>od fniili Aiid fi>r the nelfare r4 tlie HiiiK»r and 
if in the uhsener of llnil guardlnii'a n|>|M>{ntmeiil 
under 1 be fluardiun^ ami WawI* ,\<*l by ibe C'Hin, 
the guanliBM would bni«* Wen cut it led to give the 
girlin marriage. P. MAt« Utvi ■. UiyCnasM, 177 

P. W. R. 10l6j20P. R. lOld 186 

— Partition ^Marriage expenses of 

unmftrrird tncmliors, iirovision for &74 


■« ■■■ruifntl parfiVioA, whra 

oHoicohle— ay psHiiwH nW meutisariif cerl«ia 
piopfriif. fhi-lkfr ri^tt cawjWefr ■ri'craaceta jChCnj 
an<I lAtrrrrf— /ateatioB. 

)ffhen' a elerd nf parlitioH, After refiling I hat tha 

I iardei had hitherto liietl as memliers <4 a y>ini 
smily aod that owing to differences among females 
it had Income necessary to effect a paclilien, 
dkido'l Iho juint family pnsperties betaeeii llie father 
and son, hut left out certain ant stand i ng deUi and 
decrees: 

UflJ. that the langitAge of tha docHment showed 
thnt tha parties to U waie no longer to remain 
joint but birama divided in status and that tha 
decrees andonistanding daUi were notdividetl then 
simply baeauso they had not been eolleciad and 
it was not possible to maha a division then, as H 
could not bt foretold how oiucb they woatd realise, 
According to Hind o Uw. partial partition of a 
joint family proparfyeanbe affaeted only with the 
ooasant of oo.parcanars. fd. Blma Rbdoi e 
AtSCAMMAt, 'fl U. L. T. S4$ 874 

- — —Ste^ ■ether, share •< — 

mrarsham. 

According tu the Hitaksbara School of Ulodu Uw 
a stap.mothcr is entitled to a ahara eqoal to that of 
a ion upon partition. A» IU« Hansex v. Bisham. 
SHAaNATU, 13 A. b. 3. U2d 9Q7 

“77“ “T S^I?han-8acces*lon^I>opaMeo4 

— Ajtut oka sfridhao - He* r, prtjer^ntinl — arothrr 
or h'iSOaM. 

Al ths iwrnage ofa Hindu woman governed hr 

tha Dayabhaga school of Ubdn Law there was I 
promise by lier ^ber to give some qaantUa i3 
land as dowry. The property wi*, howerer, Virea 
to the woman setan yean after the marria^^ aT 
the death of t^ woman her brother aaed^H^ha^ 
for tha property as the rigbtfnl hair of tha aama: 


Hindu Law— contd. 

Brii, that the property was tbe woiDao's ajautuic 
sfndhoa ami that her brother was the preferential 
heir to her hosband. C. Mah^ndra Natu MttTT 
r. GiRiifi Craniira UAin, ISC. W. N. 1287 561 

- > — Succession— Oroaif/efl^r's 

feri Jaiflttrrt >oa— H aodbu— Uitakibam. 

A grandfather's daughter's dsughter’a son is a 

boadhe et /frir pa/rrnn. Ai Ml'KHA r. QlBU 553 

— ^“JNlesfere surceseioa— ffait 
fbr pMteuitn ^ proper If m 6«sis o/ olUged rda* 
(MAsAip— OBus..8e^«adcr|r enJence of repietewl 
I rdf mfrtil/ed icffAear driHK^'— Oiyec/i on fo (1 <I«hu. 
Ajbifdy, srhefAev con hctebea ia fip/i<a|.~Pfeo<iiAps, 

TIm plaintiffs claimed to succeed to the property 
in dispute as tbe last mala owner's hairs e6 infrrfa/o 
under tha Hindu Law. on tha allegation that they 
were tha sistvrv* wins of tlio father of tha last mala 
owner, and the Jefeudaut, a minor daughter of tha 
laxt owner's brMlier.deuied rn'ri nN'a, the rclnlionship 
alleml by tlw phi intiffs 

/iWd. that tlia aaus lay ou the plaintiff i to prove 
thetr allegnt ion with rasperl to the rolatlooship and 
as they failed to discharge tbe onus, the euit failed. 

fVhere a Will which had bMu originally rc^slored 
aonld not ba found and for that reasoa the trial 
Court allowed a party t<» pnuluce secondary evidsnea 
thereof apparently with oat domnr by the 
appellants: 

ifefd. that tha appellants roold not object to its ad* 
missiUlicy on appeal, more especially as tha Diene, 
random of appenl di<l nni conluin any olijectinti to 

that pffeer. p« Habuko Ram r. PAUSATt 600 

Mitskshara— /V|>Re>’j n>* 

ter's OMA. yehekter ena inherit a$ baodhus. 

Where (he father's sisler of the last malt owner 
and her sons seed for adeelantion that tho alleoatiofi 
made by the mother of (he last mala owner iu 
farour of (ha defendant shall bol affect their rover, 
siaaary rights 

HtUI. that neder tha klUhkshara School of 
Uimla Law tba plaintiffs were eati tied to iohsHtas 
a«Adhu« and could contest tha alicaatioe. P» 
Srsnaa Sincn r. JfuMM war Q tana vt. 183 P. W. ^ 

IV18 27 

■ — f raprrty fiven for ^oin- 

feaaaer to tffeperimafe mu q/ drreawd re*parmsr— 
ffaa of iffepifiatare son, %eMher can efoim rss^ra 
rifht of (nherifaace. 

Proparty giveo for mainlonanea to an illogitimata 
SM of an uodivided decaased eo-parcaaor cannot 
ha treated as tha nneastral proparty of (ba illagi* 
timatesonin which a son of that LUsgiliioata son 
gets aright by birth. M« KaisaxAswsMt Nsl^^^ 
SssYHAtACsnui AxKAt. 16 If. L. T. 84S 8D3 

Widow's rWia^urthmenf of 5er 

eiitle - Jtertr*,©ner'i intend, eoeotention qf— 
riea be widsK of vhoU eolale oeith consent of ncJf 
heirs, fepafity t/^IFidair's refingniAAmenS for be^f* 
f/rrt qf— Praud otteyed la pfainr not eshihb'sArd, 
e/eet qf. 

A Hindu widow may raluiqoUh her estate with the 
effoct of accelermtiag tbe estate of the next raver* 
^oer and is not precluded from obtaining a baaoW 
toe sneb taliDqaiahiDegt, 
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Hindu Law— 

A Hi min widow's ulMiMtion vf lUo wUoU> it 
t»iid whawthew H con««Qt of iha w% heu^ loss. 

aochu tbeMK<ii«tioQ it capable of UW»upiK>«. 
edbjMferaDce tolbethcer; of Minq hhmcni and 
MQ$equeQiace«!enihon oftlieiatercai of(hocAn$cntiKff 
bem. 

Uftdcr iSi« UidiiU Uw a »i<li>w take* an al»s<4a(i' 

miereat la lUe moreable* of her iWcraW Iiu*banil 

Cnder (he Hindu Law. a* under i lie fclniHisli Uw, 
^ortf^fa I* (reated aa pcrtnonl or ou^eaUopro. 

I ha Uud being considered a« merak a nletlec 
or Mcnritf for the mooer ini. 

Quarr.-Wholbor whero'Oia plaintir^ claim to le'lel 
mu urtejy on t heal legal jon* „f fraud made m the 
p^bint and fraud is not estal>i;,h«*d. the suit sh^eitii fail? 

UiMRh r. UoHC^ii H»Ni 

V. n. S, H2 983 

Will, cend^cfiea ./ -' Mulik “Nlr. 

bnyadU malik^-in// b, Aa^«d .« ^ k,V 

M reiidifp e/-C«a-rr«cr.VN of mraa. 

la^^Uagaagerfceraad J Uir, 

Ao»sh rense^aencr^e/. . 

B J?* 2t* “mefii- mar "o* 

nmsaarilr mate an abMiute iiKeiwse. but the term 
wheaqutliaei bf the «of<f mdieates 

aoioiotv ow'nershir« 

A Himln teitaier appointed hi* wiV m his 
amutnx, A eUnie m the Wilt vestetl in Iht what. 
•Tcr might remain, after eU- (larment of debts 
and expenses, ab^dutelr »»th rompWe power 
of alienalioA. Otber elausrs proride*! fw the 
^option of eons and in case of there b-ing no 
adopted ion or no son or wife of the adopted son at 

!^wit *b* widow, (lie Mr. 

^rdlog tocho H.ndii S Wins who should be alite 
« the time, should jpet tbe properties which shmiW 
dter dieposel by the widow hy wa.rof irift 

ifeid. tbei tbe testatorenre an abeoluto interest 
sJieoatiOB*^*^ ***»'• wiJjw with full p*»wers of 

that (ha 4 fft oesrofwhai might remein and is' 
pmd of by her was roW and iaoperatice in Uw. 

tfemWe.— If an estate is giren in terms which 
confer an nluolute esute to a named donee, and. 
then, furtber interests are gjren merely after or on 
tbs term inat ton ofthst donee's inieiest. snd not in 
dafa^oce of it, bis absolote interest is not out down 
and tbe further interests fail. 

A gift oTor, if a derisee or legatee to whom an 
absolute jotorast is girea doss not disposs ofnis 
Jotetest or dies intestate or dies before selHog his 
intwst, IS »oid both as regards res Uy and personalty. 

Wbeoan absolnle mUrast has bees gireo to the 
first Uker, followed by a gift orer of what any not 
bortqmred by him, the gift orer, thoogb coached 
in the most direct and precise words, is roid for 
nncsrtatnty. 

An i astro meat most reoeiTo a oonsiruciiot accoid. 
irvg to the pain neaniog of tha words and 
ssaunocs tberain coniained; tba( is. (he words are 
to be first read in their gTammiticnUnd oHinary 
sense, nnleps tbe ooateirt showe otherwise. 

Where Che Isngusge *• clear and onaqukocaU the 
oonslrootipn oannot be altered orwreaud to some- 
thing dmerent from the plain meanr^ foe the 
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HInffu Law-cr»iciii. 

pur|^«c..f escaping from nl.nr scoui lo b • t),.. 

hearth i>o.i«-qMcmv> <.f rulos ..f U«. C. Sruin 
CH»*<iit4 lALiT ». Lmt Moiuv Drm, c i, t 

!11 W,„ , , ‘■05 

WIN i.-iuru f I, „/f.f ,,j,; 

,, ' 

.V lliuilu loxiaiMr l.n« i«» U.gndo^ 

loUjeml MM I uf pnqcm |„, t,n* im pnuep 

loil.H*-WMf by Will. B. I'lMiuutl .‘^it.Mtia . 

PtNtMuti.NAfit lUriUK. 17 Mov. I., 11. i;i(i 

SO B. 5W 2tt0 

Act 

'AVOr I ^SoU 8. yr.i 

•'/ I,— if 

,i.r ..vr m77), t.. ,hf. lu - 

>».r-.>^r.rrN.r • f 

Ln«W ilu> llimlii tMibiHo If \i‘i IS.KI n 

nuUm rc.inarrtlug birf.-ii^ iimI omIv rlic c.fnir iu. 
.mnin. rnun her divcavsl ImrilMucl l>iii alt cvi^ilMg 
righi* h: the dntv of the Mmrrj«g.s ilnnigh. nfuTnad 
^HiihMamliugrc-mBrneg.'. »ho mnv hiKorii futuiv 
Milcrcit ill (Ih* fawM'ly of her ff,p^n.^r hiulami, c, g 
^ msy HHxycd n> heir to iImi •,{ her >om 

by a ftrst marriagA wj,,, |.n, died after her swiuul 
wiaTTiagi*. 

The Hindu VVul*»u»* K-.aiarrUac AH, Ifil0, opnlki 
also to wnlowt whose cAkic cuktoms p-nnit Hcrtind 
marriages. 

In acaee g.>ceriwd by AriiHe J*l .,f ScliAdiilt* If 

wthe Liniitatmi* Ah. dor 

can lime run agninsi a Hindu irvcrsiMniry lielr 
until the mershuj ve*is by llie drath of the 
frmaU lodding the intervening estnlv. N. Kaskiaao 
r. VtktUA. II S. L. H. no 290 

liresitlmate so*i. .><• lUsw law. 

Iitam- Maps** Rwu mtiox. » 4. 

Padarvi^tnamHapro Mht entfluion^Of^tei' 
«f rr.aiaptHS pr H^thrjlhu v/ iaamdar’s 
rifht Ij af owe-smcNt, irhen uit,n. 

m»aaWr^5«J> /ur riaref/stOM ti/vrle.- </ rrpHmiu 
*t'>m^L4milmrionAff{,iX4iMO^i.$‘H. /, Jr/*. /*, 
IHI. 

Where tho follectw r.'snmcd a dusubaadei^i inam 
on icconnl of the laiW.irV fnilurc to fu)i»( tho 
ennditioas of tlic tnum and the Maui Ur sued nfter 
12 years for a dcctamtion that he was on titled to 
hold the land fret of assessment' 

He?J, iU that the pUioiiif was not entitled to 
obtain such a declaration without geUlog the 
Collecter's order, resuming the in /w, %et naidai 
( 2 ) ihat the suit for eunccKstioii of tbe order 
ought lo Utve been brought wilblu one yesrofrhe 
date of its passing under AKiele 14 of the Limitation 
Act. M. Si'iaASSA r. Ke aaTaai or Stati. (Itfisi 
M. W. X. 1915 • '267 

Income Tax Act (I of 1886), s. 3 (5i— 

.imnmUifr’^nt U Uiftert^Receipl in Brlritl, 

tkmfk agcef, i/ incsMC, 

A lady was ony^ing nn ananity iu Mysore 
Procioce, iastalments of wbieb were remitted to her 
in British India by her agent in Uysore: 

Brfd, Ihat it was menme iwceived in British India 
within the meaning of sect ion 5. dauso(fi) ofihe 
IncoueTux Aet and was taxable, m. NAftASAiugAt c 
SscnxTAaT of Stats, fi L. W. Il24i 15 M l T S 24 

404 
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Inh^rltcinc^. .vv uci»l>mi»c Lk*-, Himii* tAw 

In JU nctl^ n— Muhilatorj i<ijunciiun (i»x 

ivcunrernnc^ <if propprcr, wborher ullww^t 216 

Instalment dnncf. Hrr iiMtmmx Arr 

]90S>8<H.I. iCT. 75 479 

Interest. S<f Mesxf PRonY». 

Conn. i>o*Tcr of. to irinni 

394 

— 'PotKlvr— BfHul |M vail W by mi«i almouta • • 
tvn«l?rot paynipnt of uvertliK> in«iAlmpitr« 
i nl vn M . wlic I h«*r iifoiici* 30 4 

uii total amount Maanltnl, if b't'al 320 

Intel* Df*e^atlon 

pi'Ctation of &6S 

^ Of Statute 326 

' ^^“MiTgioal autos to «c«*ijon5. 

rcferviuv to 746 

Rnlc nbriilKiaif aBlManlivo 
rltfht, it hIIio W<v«~Civil Kulni rif PrartKO. raU> 
40, cOoct of 924 

— Of Will 106 

Issue ai to ruitimi, L*ftntpn(>> i^—.ViiilHirMiiv a« m 
i«Kuo when can l« tai*««l 633 

■ ' ■ '■' Itminiofl to fro mo it«uc. off vet m| 66 1 

Jaglr. ^OntXT. 

Joint family, Hivm* uw. 

Joint possession— Prop^.f 9 wf«Hiy .«9 /« 

«hriac ^Muiavvart in ;mM*4fiva at of 

htMfkpiit, irhflhfr 

Tho Tirinci|>l*> that one <o<iliarcr who lia» juiiu 
prouiity in hia (maeaiton cannot «crk a ilrviwo for 
joint puisesinm of other property in the pnur«Mo«i of 
a i;o.|UaFrr>(]i«fcn(]ant unlrs* amt until he \trimt* the 
pruprrty In liU own p'it»e»ion iniu n limehpnt doua 
not apply ton co» where pfoprrty hcInnginK lo a 
khriav is intliepOMC«HiuQ <if as trusters. 

Whom, therefore, in a sak by evnain mM>uimni of 
the shriQO of Data (ianj RahhsU ia Uhore acainst 
unoiScr MiH/duar for joint possvs«inn of certain pm. 
portixa belontfioK to the stinoe. Ilw derenJant 
Undetl that Ihu plaintiffs must briniriMo a boidipot 
(he properties in their possession: ^ 

tfrfJ. that the rule of hotchpot ahl not appir ami 
the ploiatiffs were ml it led to a ileme for joint ims 
•osaion wuh the dvfeoilant. P. MnuPaAn II«v»r 
r, UV’HAMMAO Au, M P. K. )9i& 439 

Joint property* sn Bn.oHut u». 
JlJClgment. prr LRttat* Pa text (Uvwus), 

Juaiclalproceeainar. 

canvas Cops. s. 1*6. ‘ 

JUrUclCtlon S<e Cir.t. Paoesm-a., 

jaw « 20. 1 .s,c.,..2.t I*.«.,.c-.7conl., m’ 


Jurisdiction — CUhrld. 

lion ai>d possession in Civil CoQrt, if mnintniDablo— 
Renesral vf Bettlooirnt hr veml>r after saK effect 

of 424 

■ Drcrrc for i|iss»lnt*iin of raarnaifc 
passed hv Divisional Jud^fc and cunlirinsd byKurh 
Conn — A ppl lent ion fur alimony 33 1 

- Xaiai'f of •flit/ •leUrminitiff fartor^ 8uif 
fo »«r«re.’ jer rrmoinf V f'oU* 

— P.wrtar:«l Sm^tl Coy Ha Ac* (fX o) l8*'7/> 
Sch. U, AH. 31. 

It is mcre-lr the nataroof the relief aouirUt that 
has t«» W looked to ia determininjf the jurisdiction 
of a Court. 

The mere fact of a t^u^'siioo of title arising 
does not prereiit a suit bein^ coxnitable by a Court 
of Small Causes. 

Where the plaintiff alle|p*«i Ihal he boujtHt U:o 
iMcinlnui** alMre of certain fruit product in u 
junjrh* ami s’Acd to tvovvr d imigvs for wroagful 
reaicnal of (he same frMit: 

ffefd. that the suit was not one for mrsao prn6ts 
and wbh irialdo by a Kmall Cnusc Court. N« 
Bhan\a I'. Nars. II S. L. K 100 6 

Ret onne— Charge on estate— Suit to 
enforce 2sa 

*'Bueh Court*’, huerpeeiui inn of— Court 
ab ilUhml but rc eMabli«he<lwith eurtaikd territcrlal 
limit •-Sanction for prosecution fur effence e m* 
m lit e«l before ninlitlon 643 

■ ■ " • Snit for damages fur illeifal distraint by 

tenant hulding under ryrfiriri tenure— lot erprcta* 
tion uf Statnte 326 

— Uticra PaltHl. 18(15, ef. 13-'S««'s /or 

f <ad'. neuwiay «/— CawpensittnA for irfoay lo loni. 

The ripresskun fa ad” e stead* to a cult for 

compensation f<>c wrong to Innd. wl»ero the substantial 
qaestion is the riglit tu the land, nnti, iliervfore, 
vlanse 18 of the belters Patent, which ompoitcn 
the Calealta High Court to try ’’suits for land and 
other imnaeealde properly” applies to such n salt. 
C^ ^L'KAUbiH Coal Co.. Lrn.. v, KMrinr. Ccii. Co,. 
bti»..48C.9» 581 

— Sail for rent— Maintninnhility nf— Land 

lei uit by |»erson having no title 883 

^ Solt to recover rent fur land lent for 

lui ildin|t bfwses 652 

■ ■ Su it (o *0 1 asiilc *ti rarhment of im more* 

aide pn)perty. ralnatieo of 168 

Suit uniriaallT valued at abo^w Rfl. $.000 
—Decree for leas than Rr. 6.000— Evecaition pr^ 
^'cedieo, order in— Appeal 496 

Suit valned abov'e Rs. 33,003— DrerM 

below Rs. 5, (l0(h— Appeal 879 

Kldnapplnif. See Frxal Cvni.s. 66.1. 

L9 m bArd a r . possess iua br - a sene — Pr-*SD ni p* 
two ‘•64 

Land AcQuislUon Act <1 of Id 94 )i 

•S. 3. Ife— CWtrctor, xohHfser a Court -Of.Ur 

roftHiof oppticufwa /er re^rencr^ Cat^ C'eu«(» irhr* 
thtr can intrrltr*. 
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GENERAL INDEX. 
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Land Acquisition Act -^ouoM. 

. A Coll«o(or who t*kes tctidB uniler tH'Ciou 
nf tht Uiod Acqninlioa Act i» nH la any ubm a 
Civil OeaH, aad th» Chisf Court Uu i»o to 

tatorferewith.hu order reject ing an apfdieation prey, 
inff that the matter of the awarl b^roferre*! for (he 
delerminatioa of the Coart. P. Rtri<Vh.DiN r. 
SacBiTAtr or Statb roe Ikdia, 6‘» P. R. I91.V 1 M 
P. W. R. 76 


8, IB 76 

~ 8» 23-~R<ii^r owaV'* 

fo comp$M4Uti tH for inJmiyJoMi’ ~i‘nnc$ptr^MfC4urr 
•if doma^9. 

Where land U a^quirod fur public purp «e», the 
Qwaer thereof Ueatitleil tn be co*n|Md»a*e4l for euy 
iajury done to bia other lamU even thouph (ho Uw» 
Umora thao C')un(erba1aneed by the adranuip^e 
ae gaiae by the eiecutioa of the project. 

la eochaeaae the owner ie nleo enti<le<| to lUmair-** 
lor diniaiehed faeiliti‘<» of coumunicaiion and acceee 

to hU other laade. M* Natkab lU'e^Ais Ut*n\t. 
d>Krcxv OoLticTOB. VauAWfi 2S9 

. 31 677 

■ — ■ 5'* 31-0'We/ by 

• /Hifriet Juige allowi/tfi ffUde te fete eut 

. eoAptaotfUa weary by Cefferfer ^Jpprn/, 

*f inaiarotanbU. 

No appeal I let under sect ton A I of the Ltand 
Aoqaiiitinn Act from an orHe* made by (he Uietrict 
Jadire allowiog a Hindu widow to tahe out eooa. 
peaeaiioa money depoiitrd in (he District Judge'* 
Oean by the Collector n id t eecii m A I of i be Act. C* 
BtewaKAtn SiKya <<. Bioni acKRi Dmi, 9C. W. N. 

l»0 677 

Landlord and tenant Ahadi fnad-c** 

frirl Preciaree — Wa jl^al.ar* — Teaeaf oy I ifieye 
feiulear, peeiriva </«*'£»e«a«re— Tmas/r** ty* hv«w- 
XnndUrd, rtybt p/^Tnut^forrr, .yoArUa 4/Sifr 
eeoriny to be weed atdtrei/tay hoitoe—^tfottmtMt. 
lathe Ceatrel Pro*iBce« tUc wboUTof the abadf 
■ita biloagetotho landlord, and. prtras /hciV. every 
tenant or villaga reiidoot dnelUnv (herroa nod 
geowlog eropa io the bar* attached to hie hoaso U 
a liceawe. protected la hU occupation by (he term* 
of the «enj>ib.u(.arr. 

, Where the hoaee in the occupation of one tenant 
pajMt by Bale to another perioa, the landlord may 
claim thnt. the Heenw to occupy the elte beina non. 
CraoBferable, the reodee ehall vacate, taking away the 
houee materials, bat where the vendee ie atre a 
tenant or a ngalar resident of the viHaffVi the 
landlord may allow the traaifer of occapation 
axpreuly or impliedly by reUiog an objectioa. 

A tremferee of a house etaoding on no ebed» site 
whcM occapaocy of the eko is not objected to by 
the landlord, must be preauoied to have been per* 
mitted to occupy H on the ume ternu a* his 
traneforor, namely, as the lioeoeeo of the landlord, 
aobject to the villagn ta^4b*«f.or7. 

Where aouh an ocenpant ceaaes to are each site fo* 
the pnrpoeea of a dwelling boase, be loeea the 
proteotion of the « 0 e/ib.Kl.are and beoomee a bare 
Keenaee liable to ••jectinnot at the will of the 
latidlord, nalesa he espresely eeta op and earoe by 
lapse of timo, a prescriptive title to ocenpy tbs leml. 

Nanatg e> BfBaiit 11 N. L B. 307 


Landlord and tenants jntu. 

— ' fi<sc6(»i"'V of 

frill", rclurt 

••J li’ii'rHrf/i 

As between iHodhinl and tenont In 
s diselsinicr lir leitsht ti( laiKlI.irir* tidu (lien* 
must be a direct riipiidial iimof ilic ndniiotinliip of 
landloni and (ciinM nr u distinct cltnin to Imld 
pn«ses«inn nf lUc t>s(Ml«* ii|inii « gruinnl whollv 
inciiUsisieut wiiUilial n*lHriMi>, wIticU by necessary 
implicatinn is a rcpudMilinn nf h. IK* KiLoni 
Choiin«n ilvML Kiaie >. KtKArnw* tii.srn 
NaBAYAtA.N N'AUuriiKi 220 

— — l>ur|tATni ie'iiw'- Cliaknin 

Khul n*/, uyMCiHrHr tn 

rc»casc <y chakreti InnU— Durpiitni. 
dar, •/ /.cniiiKlar, •/ rmr „ffl, hiu-l u-ilh 

frauafr— Ifc***** f>n<fil». 

A wa* <»riiriMally hnldiiig (hi* Intidn in di*|»u(e a* 
« k lan«U un<l<*r 11 , (he A r'linni'd (Im‘ 

lands ami sclllvil tlwin a( n nnnii'y rent iviili .4. 
The plaint iff, wln» was the •furpHlHhUr. stiv«l for ihor 
posnession of die land* and in the alternative 
prayed that fair ami equiiuhle H'IiIs niight hi> 
flsci for thrm. It was acondiltou nf (hi* Airr/MTtfn 
•cttleow'nt lhat tl*c tenant* who held c/unl’cnA lands 
for sen ice should |iay to Ikn khul renl 

which was assessed <*n titc prop* irt ion of lami n* venue 
payable (n (•overnnieni on ll»a( porlion of ilie estate: 

HrftI, (hat the pn.vincni of the n*nt could rtoi 
create the . reladonahip of laiKlIunl nnd (enaiii 
bstwccu (he Jurp*r*Hi*ltr> auU the tenant i. 

Hriri, further, (hat *o long as the rhoini'i tenancy 
evntioued H, and mH (he jdainiiff, Imd (he righi 
to settle lenanis <m (he Innd. but that li had im 
right after he had rvtumed tliv eAui'^'UM tu nancy. 

tifUt, also, (hat under tUo circumstance*, the 
plaintiff was eii<i(1i*d (o llvi* poKscssion as well as 
■lesue |*roti(s. C« Uauki Lal bARKAi o. Maiiabaj 
KvgAB KsuAt'MsM CdAXpat H<»r. 22 C. L. J. 200 

249 

Hxtra ebargs for muyoyiV 
claimed—Loug.uoatioacd course of payment —Con. 
tract to pay— Hresumprion 53^ 

(r.OMf, iTrrl~/<r*. Iv tj- 
cu cute MnV— bony fMMr*fg>/sn— if*n' nyr'kry y/ai/n*<l 
•er puwf— r^'saw^e'N— $«iV, i/ cau bv 
On pAMia ( rifkl to h^cr roKi nserswd uf>t oereued 
••bwV *S«es ef and -Pfvhdi/, </ ean pnt fonoat-d 
iWsiM^tal raw •P^Mihnys. 

A plaintiff cannot be permitted toturo rnuii<l at 
ths final stage of (ho litintion and put forward a 
tDcousistent with the allegation in the plaint, 
which have been found to be unlrur*. 

Where a land was gives renl 'free bv an ancestor 
of the plaiatiS totbc grand. father of tUu defendant 
in IS17 in order that a tank might be oxcaretsd 
thereon and the tank was excavated at the sspensc 
of thegreatee. and although the grenleo and bi* 
descendauts were *a occupation for over 60 year* 
■o rent waa ever glainsed or paid: 

J/>U, that Che legitimaCo ioforeuco mm tJiat the 
defeadantA hold the land under a renr^free grant. 

ifeUg. farther, (hat Msumiag that tho dsfeadaot did 
not bold the taod under a reat*free grant, the claim 
for rent was barred by dmiiation, 

Hrfd, also; that the suit could not be distuisavd on 
tbo grouud that the right to bgiv rvnt assessed ug 
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IXDIAN CASES. 


Imh 


Landlord ana tcnanl-i.unc<i. 

the die]intp4 Uticl l»nd ixic at ibp datP of 

inK»niiKli a iM» yrnnt >ta« prvdiicPil «ikI thcrr 
^asnollMHif iM j^W that liaUlitv to par rout had 
hfcii au«.|M'hile<l am) w.Hih) )m> irijvcd in a porlipu. 
im* vomii)tf«iKrv. Ci Kali Mohin Tam at v 
<)iKE:(bitA Ki»"Ke. C.L, J 30U 391 


^Una iu.iikwi 

f»vr-tf«iOA. nUffhf. raivat ^ Pf<^mrr 0 « 4 f 

l.lc( 1 ., .07 - (•.,.-.*.1 c».< 

yj. tehefhrr tt/y m CirU •mii 

In order to nako rho iHineipIc. il.at '.n ,,,K. 
cultural tenant wlm oakra bnO and hold. 

rmUur a ere /«f/« pn^^rjetor b-.^ ji.le. b emjiM to 
l« Irwaied ns i,liiM>iirH the de forio pro. 

pruftor la *HljM.r|Ui.nOy to Ir n.d Ha* rval 

owner, nrailable in the cn^^ i 4 « le.,M.. u i, 

Ihtl iKo le»^or iU.Hilil W it, ,rf 

koMd n» de kmllord .nd that ia 

jood faiil, ho ahunli) hove icdBpM into th*. land 
n euluvutor who ),i>» ticce|dei) tlie acttlrnient »n 
fPKHl fniin. 

Vthvfv. n Wsxu’ i.H,k hi. IfON,. fr.«, . 

wW ha. »n title lo 

ubiBinod joDilicnl lea^r.) pmorrtv 

bol «•», on Ihy ur(»T hami, in atton«|«inf to takV 

ir^Vr*i ^•'"‘‘'“^*7 M-r-wtlo wlM,ot'l«,|«^,^d 

propert) had nlKady Unui .rdd in nufutioti of 
a device a(f»in« the Wwir and when* a* tlie roMili 
of eritninul procc-etljnjp, tHk^ti l.v tJrehn.eJ 

Criattnal PnA.tHl«rr 
Code, I ho ICMCV n<M huviiiK Wt, Wd in iK>,*f.-»iou 

mjjrlilnui ml erf. re witl.tla. p.«lK.>»j the par. 

ihc to the dispute wurr. what eke kod^^ 

C» KHISHSA XaTII I. MCKtStUAIl Wah* 

pr,p,,.Mc.V/r,/ iw,r rrri^'iT", '■ 

A, I ixn ,/ 1908., f I')-**.-.... 

document piirp^imr lobe a lea*. 

tclM&able claioi wi,icU «ru* ra 7 tfel^’ Ji"* *“ 
H^ently. a read« of a iJnd ii 

coodkiiB* cuin y*'" “- 


Landlord and tenant ^tDocld. 

mamtaiaablo— S'.cond appeal, if irtatalaioable^ 
Kevi^mn Ji»ri 9 <Uclion«Civil Praeeduro Coda 
(Aid V of J9uej, 0 . Up 8J2 

” ~ ~ — tthrAtv* eaa ut t*p 

fi^Urtgf /titl oyeiast Initilortl. 

\ iwratH* who is Mirher an aj^otof, dot a tnoa. 
frree frwio a lenanl. but is a pur* trespasser, caonot 
set opatsaSnu the landlord the plea of non.abaodoa* 
meat of the liol.UfiK by ihe tenant. H KahasraM v. 
Shpokath, II N, L K. J^i 303 

Law. uiiifurnitty and certniotv of.^ourls, policy of 

j 06 

Lease LAscanao Axn Tenant: ytulfoiti 

Ltm 

— Umse by hisolrenl of Ins otcu|taiiev hold* 
ins. «'aIiditrof * 7|8 

— “ — i^Arp,oinka|i /v.' /viffUn^v nf ’anA «a 
•/.rnat^aa-rsM/rne/aary mortynt/.* f,*nlfd hul ao 
fHWMenviVu mnde— ur/.ea ^ deed— 
Tmm,ffr «/ Vruper\^ A rr ( / 1 V J i I (p , 

A lea«o proeiile<l; ‘Turther I hav« no rifbt to 
alieaaie the sakl land in aue mtm.ivr" and ooa* 
iniaeil also a pnirisioii fgr tv.wnlry. Tho leiMO 
usiifructuardy mortKaKnl U, though ho did nol diveel 
himself uf |•uasessiuh uf Ihg Jniicl; 

Wr/d, ( 1 / that the iiowtgagn by itself Wae not lueh 
a disjiosnion .>f the projK.fiyia tho Ui,d as coaUI 
nevewanir antouid to nn alieontioq within lbs tarns 
of the furfeiiureelau.« in iho leasc.deed; 

Uf ibal the law leans afainsi fnrfcllura, and 
the imriy Myingoa it m •${ jirpvv it (o bo exaet aod 
W* I norAi.A KfpwA 

454 

^Qoa. <xvi of 

I W9). 8 »« I 7, 4y^li,itgjaiared lease, lerms 
•A, Hhelher HiloiMsiWe for pn»vinff fair rent fnr 
u*e and oeeupatioti 279 

Legal necessity. «erKixni Uw. 

Lessor and lessee -Mad 

Ui.ay aalel/e-Aaif ft.r 
Jttn(*ftf*iam 

A yeraoB who lets out land to a not bur, can raootsr 
r»t from him, iboajjh he has no litis tu law to tho 
bnd.aodCinl Coori* hat'o juriiflictinn to entofUin 
auusforsaeh raac evim tUourh tbe land bo Govore- 
mem waste itiul. t. B Akasvt e. Kaic 888 

^ ir*»< /^, npaaeMioa— jPrs* 

A etp^Baat by a lesrar to n^aow. «Ten if lenlly 
eitfercraUe aganut bin. enonot ba pleaded in bar to 
a soit for pusaes«H>tt biouyht Ur him oa tbe oapley of 
the term mentioned ia the leaao^teed 

* contained lb a leascdeed. 

caapot be t^ied «s a promisa not to eject on tho 
eaiMty of the lem. M« DisTBict fioARo or TiKfOif! 
f*. tVtmtlSCA CuiTTT 919 

_, ^ ” Le*aaa not Mtlloit juridical poa* 

» whether ni^t ' 789 

i^££®^5 Ad ml n Istration . St* witt.. 
Letters ratent (Calcutta^ CJ. J2 

sdi 

cl. IS 319 


IW enf by ptrto* 
retti, Mn,'Af<iiA4b<ififsr o/-» 
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Letters Patent (At Id rasu cL 

—Aypml—OnUr 04uU athi/gmeni-^rnffi- 

«Wiil 6uMr— ^MiSMrmtAr.ifofkrrdrx 4<*t tO «/ 

t8$4j« Ml !?» lb— Cml JVpeHurv CoAt Acl I* fif 

1UUS^> (A XXU, rr if, U — ^nler «/, if 

•arif. 

Anofd^r pM«e4 bj ft tinsW JuU^ of the Hitrh 
Cowt ftiUiv oa the originel eiilr, icttinK ftftule (be 
ftbeteraent of % tut it ft jud|fmefit wichin th** Bieenine 
of otoOM 16 of the Letten KeteBt end it eppeeUbk*. 

The tole plftintiff ibb tuit, e Muheinnftdtin, dieil ou 
18cb Novembef Jeeviug ft wid>w. tout eod 
dftQgbcerft. Ob the :fMb 2Cvveinbor 1)^11. the 
AduiiDutrm(or*OeBerft1i Utdxftti wet dicw'tfd b; the 
High Court to Uke potwttiOB of the etcete, effecct 
Bed ftMtU of the doijeft»ed. Ob (bo i2lb AuK>^at 
»B order wet petted thet the shit ftl»(ed ft* 
no legfti roproMBtfttive of the decveted hod Wen 
btOBght onzocord. On (ha Ihid Ueceuber 19 3 the 
AdaiutlrmtorOeBerftl vet directed (oobtftin Le((ert 
of AdoiiBUcrfttMn to tbo etute end (hit he did 
onSJth Hftrob J9lA On tbe I7th April Idift, ho 
look oat ft Jiidge't tnmmont profing (hftt the 
•bfttoBOBt night uo oot fteUlo ftftd thu tnlt re»(ored 
to dta Bad ibftt bt night bo brought un record oa (he 
Ugfti fopraooft(*tiTa of the decefttwl painilSi Tho 
order ot ftbftUBaBt wfto tot oiide on tho ground thftt 
•tficient OftOM hftd booB tUown bf Oio Adninit* 
irfttar<Oanazftl for Uio dalor: 


H«(d» oa oppoftl, thftt though the AdainiUrmtor* 
’Oonenh lo for oi bo wm portontH^ eoftcemod, hod 
toflloieat oftBto for not nokiog the itpplieftiion before 
AptU lOJt, ho bad not ecplftioed tbo uthrr 
portou, who wore tho logftl roprotentuimt of tlio 
'daooftaod till hi h^oe BU«h» hftd notoopliod (otec 

fttido tbo ftbfttonanti thftt tho merooUa^iuB. (hot 
the logftl roproMBtfttJTea btd boon 4|BftmAiiug ftnoag 
Aaaaolveaboi gao tBecioBt reotooB foroseatiag tbe 
dtlftg ftad ibftt tho order lotting ftaide tlio ftbfttemeat 
ought to bo lot ftoide. 

s.4)ujpra,^Wbatlior oodor tbe new Code of Civil 
Prenedare on order that (ho eait eball ftbftte ie aecee- 
•ft(7 boforo oa ftbatenont of eoii ukee place? M. 

KtOOOM bai Vi AOMlKSOTRATOft-QtXKBIIi O? UAOItti 

k 111 W. gis 34 

S.Jd 238 


— S« 37— Appeal »'« 5*de 

Awfee e/ (he ifodroi Ui^K Ce»<r, r. 106, if aJira 

YUOe— Appeflanl*j feifurvdi maW oeeriMrp depMrf 
priftHtif ^Appeal, w/mthtt liable (»W du»i««rd 
— C'int Preeedura Cede (Art I* ef lWO>» O. XLl, 
rr. n. 16. 

Bale 106 ef tbo Appellftto dido HulM of tbo High 
Ceort direetiag dUniu^ of on opp**^ default 
of proeocBtioB if aap of the p*pero moatioBod tberoia 
hare aot bees priatod owiag to tho appellaut’i faiJoTO 
to mako tho aooaioarr depoeit tbe^or, ioeorerod 
bp Mctioa 37 of tbe Let (ore Patoat aad te Md 
uKm ihrar. 

The ralo dnei aui coatrftvoao the pronrioae ef 
tho Code of Ciril Prooodoro bj linitiog tho right of 
appeal eeaforrod bj eoetloa <00 anr U it at 
Tariaaoe with the prorioione of Order XLl ae to 
the naattor of diipoeU of aa oppoaL 

an ospfbhl ie liallD to Ve diAu^ied Oa a 


Letters Patent (M Ad.)— couvidi 

prelimilinry ground, (be apprUunt cannot demand 
ft hearing ot. it* mvriie. M KkariLacMF.ai Pakkch 
I V*jss*TitAN«*XM(tn. i L. tv. €l.W; Hi M. L T. a'O' 
(10151 M. tv. S. N] ; U L. J. ?H| 74 

License for eale of aneefr 3^ degroi*» \niclcr )>roof. 
volt* ilk liriMKh (hereof ••AiluhcrHiion— Allowance 
of t pertvm f r na»Ugr under rule ^landing 
(Mere <»f llie Una d of K>*M<iiue how fur dcfenco — 
Stftbdiiig (lrd«*nt of Ihkard of Hreenue, r. seojio 
«>f — pr*»*‘VM(ioki—Tcchnjoaliiy i»f offence, 

MhHlier can lie cikniiilcred by Court 658 

Lien. IbttCVTIOS. 

Limitation —Appeal again »i ordei'A Diado ui 
w inti iiig* lip pnM:(*v^lhtgi>~Liihita(iou Hrtcoiion of 
I i nie— Prim' ipl<*i« — S{M*oi 1 1 c ire u ii>e( a 7 Z5 

Limitation Act (XV of 1877), Sch. Kl, 
art* 1 1 444 

Limitation Act (IX of 1908), t* 5 

899 

S—Approl /nkluio of 
apptk*t»9n ^^•r •fvU'K—Ttmt tpcHt in rcriVu', i/hona 
({^ prvarca/ien -f riril Utivetiot—Eftltioit of fimt 
— PiWrWion, cjemac 

[j^Whert an ap^mal ie tiled after am applicarion for re* 
view has failed and where (he grounJi for review aro 
tbe only gvwunJe of appeal, (he t'die taken hi pro* 
oeeuliftg (lie application for review will not ba 
eicludeil for making (he apja'al within time on 
the ground of Wita liWe prueveution of civil pro* 
reedkoge. 

A mere r.nitine order regiaiering an appKeatioa 
for review doer not eoantllute a Wna /iVvproaeeu* 
iHw of a civil Ikiigfttion. 

Tbe dieerdion to admit out of tiBie apprali 
ought not In becryatalliaed iuto^tinito raiei to fetter 
oiWr Judgee Ie (he esereiae of the dieeretion wbloh 
rhe Legiatature hae peraiffted to them. What ie 
euAeieat eftuae and what it rcfteoDable time for filing 
ftft appeftl. iBuet depcad upon all (he circuoetaueee 
of eeeh perticnler caae. 

The appellantr were uinore rtaiding la an out of 
tbe waj Tillage and (heir father died during the 
Iteeriog of appeftl before the lower Appellate Coart 
They epplie*! fur a review of tbe judgmeat of the 
lower IpMlIate Court, <whieh waa against tbein, but 
tbo application waa lejected. They applied 23 day a 
after for tbe coT»y of tbe order and oe receipt of the 
eo|>y filed an appeal. The appeal was filed boyond 
iicnet 

ifeld, t*<at ia tbo cireametaaees of the eaee the 
appeel aboald be registered. C« Si'OHAKAft Raitt v. 
SaoaaivA JflATAr Sixotf, 19 C. W. N. 1113 708 

9 8— 'ffH^cirnt ruM*', MeoA* 
iitf {py^Apprei fiUt MvlAi letoMp fiee'Ve— Pcccoiiktrif, 
rfeok, e|ee( gf. 

Tbe worda '*»afRc>env eauee” in avotiuo fi of 
the Lioitatioa Act abould receive a liberal 
cofiatnrctieQ ao aa to advance aabataatsal juatJoe 
where no negligence, ioftctiOB or want of bona 
fideo ie Impatableto tbo appeUant 

Where a necooraadum of appeal weeaooom* 
pasied aot by a copy of tbo decree appealed 
agaiust but by a cojiiy of a dourde ia a • coapccte^ 
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• 

Umitatlon 

ctM ftsd wbew whuii; proe«<lu» in th* r»9t, so far 
M the App«lUi)l >ra» coowrocd, «»s slick to the 
utmost extSTit: 

HfM, thit tk«r« ivftS not suftclcnl c«o»^ for m>A 
prcsitiiinj the ippeil wUhIa the period of limitilinu 
Sid thit, therefore, »e<tii>u 5 of the UmitilKrti Art 
did iotipplf. A, Oi nrwAeAD Sincu v. Kxk 
liiHcii, A. L, J- iJOl 

$• 10. Sch. I« art?, 

14, 120— DrpJ**? «■ fivif T*ee«trf— b**.. 

tot«9n. 

From the 7 «*r lH3ft to tW »coouaci of ilie 

dsttrs TreMur; showed tbv nm now cUimed br 
the pUinliffs is piyiWe to C. the pleiotits' si»ee*lor. 
lo the SiUr» Priiwipslltir beemm** » pirl of 

the Bocsboj Presidency. [i» th57 the < iJleetor of 
SiUrft issued i notice to C*s eklest son, S, callixf 
'upon him to withdraw the inuMbt. 
ipplied for the money. Uefore. howe''er. tlic muo^y 
could be ptid, S’* younger brother objected to i*y- 
ment to $ erxl ssked for the distribution theiunoint 
iBong C’s ill heirs, lu |i4 1 tl>o Ai>»i»ti'it CUketor 
ordered thut Ibe sons tnd heirs of C rliould pro. 
duce i eortidcittof hrirship sod then tminRemeot 
would be miJe to piy them the money 
Ifrid, that the order of IMU isilsotbe iwtiee to 
$ in ISS7 WM i suAcient deelirttioB of irvAt and 
thiC the money w*s cenaioly vested In the Goeem* 
meat whoa it took over the Satan Treasury in ld4S 
aod the purpos* of the credit in Iho oame of C was 
<^rUlnly specifle aad that, therefore, section 10 of 
the Llmitatioa Act did Dot apply to the ease* 

ifrid. also, that the ptaiuiiffs* dsias did not fall 
witbia Artieir U of tite Limilatkin Act and would 
be within time if U fell within Article I2f>, but 
that tbo case was one to which the bar of limiiathm 
could Dot be pleaded. B« Ssravrsav or Atats <. 
«AH40Kr, n L. R- W': 39 B. 

S« 14 699, 917 

B. 14— Withdrewef «/Mir bp 
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' elointi#— 9Hbsr7Hral suit— CfcfN*»ea •f time, •^hr. 

Ihrr eikued •Cirtl PmcriUr* Cede Art tF ff 1906). 
0. tXUt. rr. I. 9. 

Section 14 of tha Limitadoo Act has no appltcalkm 
to a eaio where the plaintiff’s suit haa not hr>rn 
diamiised by the Court, but has be*A %‘oluntanly 
withdrawn by him ou tiiseorery of a technical 
gtfeet which would involve failure, n. Aai*Kt. 
CHBOtAH CtlCtttAa ▼. I.SKS«SIAhA AlTAt, 9 L W, 

100% 19 u. L. T. 995i 29 M. L. i. M6 234 

Id 917 

M — ■■ 8 19— Kartary jVuf /frndn 

,,/sMi»ls. oefcuewlrdfMrHt b|r, if c«Iid— Other MrmWr«, 
if heuad— Prr>mu«ery netr fiUi keitti pfeinf uKSi.ap 
* fram Court recerds— Cep|f )Urd^8«tr, if fmil$^lS*i~ 
drurr Act if of 1979\ a 9o. 

S.tbolisrfo of aj^otlUadu family. eAeculed certain 
ptomietory aetea S died leaving a brotbor H and a 
miaoreoa. H succeeded to the k«rf««A ipand renewed one 
of tha hand nctea esecuted by 8 In a suit on the ewtea 
Ibe plaintiff alleged to bnra 6led tbe notes with the 

g aiot but they weremisaioc from the Court’s rveords. 

spies of tbe notes were filed and admitted by tbe 
Ibr^ Coorta. Tbs dabt was not penred (o bare bceo 
^Btneihd fwr an^Sambrnl purport 


Limitation Act -(lOOti'-coatd. 

fMd, lUt tlie plaintiff's rlaim could oot fell by 
reason of the tliofi *>7 Ills inability to prudueo tbe 
nricioal ilocumciitf Wfi»Tv the Contis: 

//r/«r. further, that i he debt nut being for immoral 
purposes tl as tlw iarfn of the family was an 
agent ilnly auihorixe<l in this bebaif ro os to give an 
ai'knon cOvment ondvr teclivn 9 of I he Llniitst'on 
Avt and that Iho Min of $ was bound by tbu 
aekoowleilgmeni. C* Hak Fbosap Das v. Baksi^ 
BiN'ULvw.AKi VauNAii BiNCN. 10 C. VV*. N, SCO 30 

^ s, 20 316 

~ 8« hifarit in- 

teftH — f n/ra * i'oa . 

In order to tax'e limitation under section 20 of Ibe 
Limit at »•« Act. IflOs, the puyment towards iotcreit 
mult be the payment of interest *s such, that Is 
P»My. tlie (Ivbtur sItouUI puy the amount nitb the 
inientiun iliat it slniulJ lio i>aid townrds interest 
and there mu»t la* suniethiiig to indicate such on 
iniriicion. U. B* .S*<i i Ta g v. NuA Ba, U. B. 
R. I9LML60 lOi 

■ " — > %. 20— Soriag iff f*fli»tn/ie»“ 

Pttfmenl W /i*cr»Mr^—VebU">t 

tei'eM lu aivvHaf </ aH^'cirat — Paymtnt in 

reJa<r«ua ef debt, if mt e» timitarion. 

Tv Riwid the bar of limitation in n suit for tbe 
rveoverr of moi>fy duo on u mortgagO'deed, a 
plaintiff moet eslaMish, not only thnt Iber* wae 
payment within 2 years prior to the dstc of the 
instilMtioa of (be suit, but also that there was either 
an expives Inliaatnm by (he debtor, or proof of tbe 
exislenee of circunisiapees going «i sh<iw, that ths 
payment was uei aci*uunt of the Interest oo the 
pertiruler delft surd on. 

In th* abeeiice of eAiHVi<| agrvemMMt. debiting to 
imercst ia tbe books of account, cannot be regawd 
as payment of interest. 

Farments made by the deblur In nduotioo of 
the general balance of account against liim* bet 
wilU^t intinaeting that any of such paymeati was 
to be appropriated in satisfaclion of tho interest 
due fin bis dubt, do noi emouut to a paynent of 
inteiTst as sseb tu Mvw tho bar of liraitatlun. 

UpiN.rn ni^t r. Ml'kamnam AHSAn 782 

—8 20, provl80-/ky«^ 

bp eh^He. if ifvuU Ml If 

aecMiMr^Caue* offclipn. 

If a cheque be deliiwred to o peyeo by way of 
payment an<i la received as such by bim, it operates 
•ea payment and is an extiuguishmeot to that 
extent 9i the debt, sabject to the cunditCoD that if 
apfso due presentation tbe cheque is DOt paid tbe 
original debt reWrea. 

9uch chcfiue signed by n debtor and givea ia 
part .payment of th* principal aud roceired by the 
creditor as snch would save linitottos as coo* 
tenplated by ibe nroxiso to section 2 l> of tho ludiao 
Limitatioo Act. 

ITUere tbero aro dealings I'etweeD two partlel 
wbkU^ give rise to » continuous accoDst eu that one 
item, if not paid, sbsll be enitod with another and 
fercB oDe coatiauoos demead. (be whole together 
forms Imt ono eaaae of action and caD&eS be 
divided. C» Kkdab Xat# c- DBSop^gBSP 

i9C-w.x7fi4t«c. to^a . 
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Limitation Act— (i 90 H)^o«t. 

— I ■ • I ■ 3 22— (••ti o», 

vOMa ft W— A I fei tim i f m it^ i m W — 

XiM* of toarl^o^r, of. 

A eOMUKl on ch« '3hjof Jiin« *^9:1, 

bftonmedBA on doomed on tho Ih Jonnary i9u). 
Tho loic 10 ooforoe pnynooc of inoo«*T br^utthc 
afur tbo death of tho auriRngtr, a UoKommailan, 
agaioot bio oolg aon, a minor, on ibv ;^rd of Juoo 
iUH. The dofondant'o guardian arg^Hl tha( ihc 
mortgagor loft oihor hein. a widow and two ditucb* 
ion. Tbo plaintiff applied, ou iho 3Wh id iaouarr 
191(1, to have tboo added O'* partie* and tbcj wero 
•o added on tho lith of February 1913. The addt'd 
dofondanta oonlonded that tho oait was turro<l at 
agaidafthem omlcr eociign 23 of tUo Umication Act: 

Held, that tho addition of parcira after the 
axpirpof the (iue for Iho inetitution »f a anit tl>>ea 
not naeoaaarily Ineolee itt dismisMl under a*rtmt 
n df the Limitation Act. 

Held, farther, that lUii aoit waa noi barred 
agatnit tba ad^od defondnnta inaaraucb aa the Bitncy 
waa ipaeidoally cliarged on tbo whole property and 
tba property waa llaUlo to be avid In aatiafactlon 
ot the mortgage in priority to the aatlafaction of any 
intaroat darived front tbo raortjeagof auhaeqnent to 
tha date of tha mnrtfnice. B. Vikchako VAJKKaaan 
RrtnT r. KoNDC KaatM An a, 17 Bom. L. U. 6»''; 

m 180 


s, 23, Sch l« ante 

142— Freperf^ arioeW um<l«y $. 14A. Cc'* 
•»aal Frocedart Cole, eell lo rtOoitr p<w**vivn of, 
oadiv 

Jw ipaaBaiiv," MMai’ap ^Diecvafiaeeacr ^ 
paring I'g*," Mesaiap e/— AllarAweal. e«e«rceAjp da#. 
'•P— Coaft*»Bi«^ injurg^Snit eyeiart •/ 

•oointaioabte^Stfeific IUf4efA<t e. 41 

-^nmiaal F^oeeJare Cole {Act Fo/ IhOW/.e 140. 
Tba plMQtiga elaime^l title to ibodicpoied pm* 
party by parobaaa at a aale In eiacutton of a •non* 
pga'deoroe. 'J'hay took poaaeMloii. but «rer» rasiated 
"F ^4 dafandanta. PDcaodioga woiw ingtiteted 
Qadaraaotioii |4A of tba Cnminal Procoduro Coda 
^ tha Ifagiatrmta being enable to aatiafy himaelf 
aatowhjob of tba partiaa waa in poaaaaaloa of tha 
iMjaet of diapota, «t cached it onde? aectioo 14< 
^^the Crimiul Proved ara Code n the 2.'>tb April 
1903. In 1K>A two aaita ware toiritated by two 
mte of plaintiSa tor deolantioa of their title and 
teoorery ot poaaeaaivn. Tbe plolnciffa wore foand 
in poaaaagiOQ when, on the 2dtli April 
lyOz^ Iba property waa attached by order of tbe 
Haguamce: 

Held, (hat tbe aoita, though framed aa auita for 
poeaeiaioa, eonJd not be treated aa aueb and were 
uoyoremed by Article 47 of the Limitation Act. 

^ ’vtheci that tbe aoUa ware tot deckratioa of 
titli nadar aertioo 42 of tha Sped Bo Relief Act and 
coudnniug wrong independent of contract 
Within the meaning of aaftioo xA of tbe Limiiarivn 
Act and that conaaqoencly a freah period of Hmita* 
faOB uadar Artiole l^of tho Limitarion Ad began 
to at erery mornaat of the time tbe wrong 
^tinnad, and tba aoJta were, tberefvre, n»4 barred 
hy time. 

Bamhir; — Pit po aaa wi en impUaa tba oomiog in of a 
peraon and tba dHrmg oat ol anetbar from poaaaa 
aiom ' 


Limitation Act— ( iooa^— comd. 

Dm>*o(muatwe of po9M>Mion ini pi lea the gningoiH 
ot th' |M>re<m in patonexuivn nm) lua lieing ftilhavnl Into 
I r another. 

If cbe aeiiiin or legal potge«*i<m i«, ilurliig the 
attachment of a jwoperiy undpr et'ethm 146 of (lie 
Criminal FrotuHlurv Code, in llic (rue owner, the 
allaehmeni vaniiot be dec intsl (o n mount to either 
diapoi'CMion ofChcowiicr t»r the <ll»4’oulinitAiK*<' of 
hig p«»««<*gauM\ within the nraiung of .^rllolo J (2 of 
(he Limlia(h>n Act. 

If the acl c ini|>lnMii*«l of a i‘oiiriiiiiMt],» 

source of injury him! I«i>r t>i«'h n oatun* ns lo rondo r 
(bo d<K*r of it r*>p fi>r iho citniliiiiatico, then, 

ia cased ih whk**i <l.iiu*igc I'* i>'>t of the psioiii’c of 
tho action, at in a fri'sh cane' of n<' lion 

aritet «lc iliV !■ dr'oi 

S** acth^n CAD Ik* hriiught ngalnsi n Mniristratr for 
r<H-overy of jm«fto««io*< of a pMjK'rty aiiachoil by him 
unil**r M*ciion i 10 . i riiuinal Cude. C, 

Kaojxxvat Ki>'iioRi r Uiuhat ('hanosa ttm , 
22C. t.J. S9d 242 


— fis 26 
^ Ss2d 
Sch. 


!• art. 


528 
8IS 
I J —Order 


l#(s«rr| BMflrr t 2<3 ••/ olA (^I’li Coift, $uil 

to wf Ott'ie -(.rMlM/ioB. 

.Artu’le II of .HcWdule 1 (olhc Llmitalln Ad of 1904 
lias r.'frmicrnniy toonlrr* psHsed under Iho now Coda 
el Cicil f*r«icocluro. TJiorof we, an ar%h*r |iatsed In 1006 
ander sect Ion 2ttluf tho Civil Procedure C«Kle of 
|I|H 2 need not be »d aside hy a suit i/\i(ihirc«l 
withia one year fnwn il< dale. ffl. T. R. Sensv Aiyar 

r. Kr. St atu Aiaab 290 

art. 14 267, 277 

art. 20 277 

art. 29-9u • f to reeaier 

relac .^Waadiay crapscwlaadcerWaJ otre^— draaJ. 
iM crepa, ifMhtr moitobto fopeHtl^Vivit froct. 
4mrt IWr (Act V of |009>^. a. 2 (13)— fmmorenhla 
proptrip, M»Hio» a/— Ocaeral CUuara Act {X o/ 
IR07A s. 3 

Tha doBnitiea of “moeaaWe property'’ given in 
•setina 2 (H) of tbe Civil Procedure Codedoea aut 
govern (he preeiiiona of tha Limitation Act. 

’'ImmarcaUe property" aa detined in section 3 
(3A) of tbe Oeneral Ckuaca Act, (K97. inefudag stand* 
lag crape A suit, tharefare, to recover the value of 
such crepe wroogfully cut and carried away la not 
s suit for the recovery of compensatioo within 
the maaniog of Article 39 of (bo Liraitatioo Act. m, 
Dbvabasktti Kaiasirsm c. OBrAOASirrt Vk.nkiah. 

13 if. L- T. 532 796 

_ arts. 30. 31. I fS— 

JUdvwy CaMpeap, foo>U oontigne I toS'fn.H-'Hvtrt 
^ $uit for fompem4 ition —timHation — Ca uat fteHoo 
— rv— sea corrirr, ef^3pni»l coolrtiel, 

vAfct of. 

The plalotiS aned the Great Indian Poaiusals 
RAilwsy Company oa the 2?th April l^ufor com. 
penim<iou in respect of a eensignmont of greats 
booted on the Ard Jan ary 1913 from BslanganJ 
(Agra) (o .N'agpor at owusr’a risk. The plaintiff 
aife^ that tha oanaa of actioo arose on or before 
(be 26(b Jasnary 1913 and that tbe Company waa 
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Limitation Act— iiew)-cvnta, 

U»bl© fwr npn.d©li«r5* of ihc piuisiiroBieii^ inasmiKK 
t» ita •mploree* had be«n guile t of wilful Uf^IvvC 
not covered \ir »h<* fiik note Ukeu from Hw* voo. 
aignor under tub* section U} It) of aoeiino 7^ of ilic 
Indian HaiWftva Act. I.S90, TW Com pony pleu^led 
that tUr to it ''‘o* U^rred umlrr Arlicle •! «*f tl.e 
I.initatiou Act and thut the n>)c-tk->te protcclctl it 
from liabiUtr; 

l/rM. tliftC Article 81 of skIiciIuIc I Im tbe l.imi- 
tntion Act. I^KH, au<l not Article 30 or Article U8| 
applied to aueh a auit. 

HrM. further, that ilie time fordelirery nuat be 
a reaaon'vble time af rr the gooda were made over 
(o the Company. 

A coiniuou (>arricr bv ciilcrmK into a 
apecial contract liniUhig hia UolMlity nr>t iTOte 
to 6U tlial eharacier. N< Ar.i MvH4HMti/ •. nirar 

iNMiA Ptttixat iA Rt. Co. tl K, L. R. 171 474 

art. 31 474 

art. 44 611 

art. 49 33S 

art, 75 672 

» ' ■ ^ art* 7S~/<*^«f««caf 

Beu'I'^rc^t r. frcdiiwr «■« 

ea yuilure h puy af MijmMM Timc /<•<«* 

lohrn r»A4. 

U a lail on an inatahnent boiwl on Uefnali of pay. 
mant of un inatalmcnt the teat nlieiher or not the 
period of Umitatlua begina to rvn ia^liAs the pavre 
or obligee a Kglit to 6le a auit f<»rthwiih f>.r the pHn. 
cipal recnaining due if ho eo chooM«».‘‘ 

Where an agreement providH fvr parment of 
the principal wilbin 12 mnniha with iatorrvt iMvablr 
every month or in cai« of failure, two moniha’ ititen.M 
together; and permitted the creditAr. lit ikfaelt 
nf payment of the principal on the tiipulatcd date or 
of monthly intece«t or two mnntha’ intere.i togetlirr. 
to file a luit immediately for the recot'err of the 
whole amonnt! 

a*ld, that the liihilation began to ran from (he 
date of the default in the payment of two montha* 
iolereat together. S VitHiveA^ WaiHivaaa r 

HoTOMAt DiToaAt. 9 8. L. R. tO 479 


■ — art«9J*^$afc.deed eir. 

inp aoprea«a(inl*re.( i« properly— $».( #0 eH e.iJe 
deed en greaadef /.aad-Slarh'-y pm'.l •f 
k amt to let aaide a aalc.dted oa the ground of 
fraud, where the deed doea not give aay preaent 
intereat in the property i« within limw if ^rht 
within Ihree ycert from (he date of (be dvfcoOaota* 
attempt to lake enlawfal poaaeaaion of the prowrtr 
M« ' SoaaAKAi^iAPiK.Ai c. XurraxAT AOq 

“ art. 109 904 

art. US 3'5,474 

ait. 1 16 394 

art. I IS-'fVceaaat 


firfe. iaweyea for kreoeh (/-fia-wye., M.r toe— 
LimilohMa, I'hen hrpiaa (e r«n. ' 

A breach of a coveannt for title easaed br th^ 
abaence of rigiit contracted for » ciitira and 
complete ac the iioie of tk« eaovutUm of the tat, 
reyanee, and. therefore, the Statute of Limitatwaa 


Limitation Act-diiasi— voutd. 

jo aoeh n cnac in the abreuce of fraud bogina to 
ruQ ill the c* venanUw a fe«our aa from the date 
<.f (he exceuiion of the mlc.doed. PinBHt’ r. Wizieei, 

IlSM. K. IM» b77 

art 1I6|I0S*X.'* 

peyr. *vtdtli>t‘ttl—SnH far 

p.oyiVr «A<f fmrrrfPii'H rf mr-tggflffl p»'opei fy • Iiimi- 
(n *.<11. 

Whi*rca naufruetuniT nv>rijragco auod for potiea* 
aion nf the m<»t|*ngc«l projioriy u iiliin tia yoen of 
(he date from wUii’U Ik* waa to have received posHS. 
aion and al^o claimed meane profit a fur cho eame 
perim) on i)n' allcguiion that tbc mortgagor had 
ikcver given 1dm |.n»»eAainn in aecnrilancc with the 
term© of the clecsi. (he mortgage ilvvd bclug n regia* 
tereO obc: 

ffrM, (hat ll*e rUim for pn>fi ta uaa iu auhaianco one 
fur c«Nnpen*a(k>n for hreacli uf a contract In writing 
regivtered ami waa goserned by Article I Id, and not 
by ArtN'Ie lOli, of ihc Limitation Act. A« NtROBAi 
!iis|iA V. Trifi Ram 

art. J20 335 

— •- arl* J 20 ~ 5 viV hffW 9 u 

uiro.d. 


.V auit baaed nn an award cannot bo cunaidcreil to 
bwaauic iH* n contract and la governed by Ariiclel90 
of the Limitniion Ad. IK. k:oAH.iM CiicrtT 

r. RAXOAa.VI IVAgSOAK c 16 

“ ■ art. 1 2 1— A'arwmlnwnfe, 

M<wai«g if — .Idic.w j^oofUivH for tliilulory 
prriott W/bre $mlr. (/ cnrw*ibn)ACC~d«Mi» /.naif 

•nJ KertHOO Regalutiua {I if IKM), «. 70. 

An iatereat acquired in an eataio by adverae 
poaipaaion for tl>e Ktatutnry period before Haute 
under acetioci 70 of the AiMm Land and Revenue Ke* 
guUuioQ, ICHH, U ae envumbrwnco wit bin the maao* 
ing of Article l2| of the f'irai !<ehe<lule to the Llni* 
(atioti Act, I90H. c. PHAa«xxA KgMAa Dun 
Pegs ATAat n A I . Ja N SN PRA K C M A R D UTTA 1 0 1 

, , art 132— J/orig^yr- 

•fcr«( —Option of morl9tgn it moo on foiUrt fo pov 
iMtonol or el Ala ploonr* - Sfaritna point of limitn- 
(lea. 


A mortgage.deod dated Atli Deeon her 1805 provid* 
ed that the mortgage could ho forecloaed ai the end of 
threa yeara, chat the inortg«ge>debt was to carry 
Ba. 8 1 .p-O iaterca lhalf. yearly to bo paid bal f*y early eod 
that if ^0 periedaefaix montha clapied without iar 
tereetbeinr paid, themorigagea waatohave the option 
of maioiainiegthe period of the mortgage and (uing 
only f^ the iatereat or of cutting abort the niortgag* 
{mi^i.rmknjiilth Aarfcrr) and auing for the whole 
debt, pnaopal and intereat. Xo intervat was aver 
The aeia waa inatituied on I7tb April 1909. The 
defewdaat pleaded llBilation; 

Held, that neder Article 187 of t be Limitation Act. 
period began to rnn from (be time when tha 
foe be.'aoiA due, wa., 8(b December 
therafore, the gait waa barred by lime* 
P ^Sbam Srxwn u. Aaeoa A mao. IW P. 


267 


art* 134 
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• Sch. 1, arts. 134, 144- 

foe»ea0t0tH^C4hpamM«*»^ i^nr, 

of otkt^$^^o$mf4io* Wile ot torn- 
»««««»#— vifCrtMi/ (/ iHU hefo^r cm«. 

}>ffhon of oHK^rto po*$tu{oH. f/ool i.r-fW«iV»« 
— -rif/#, 

Oa th« tDie of oao of t*r« re>>r*k>ner», a m 1 ^ 
WM dcclartd to be a mvrtftat^e io 18M an*! tho 
pl^ntjffw given a decree to redeeu the property 
aftenhc death vf the widow ia ea*e ehe died wiiJi- 
out redeemiag it. In im. the purchaser, whom the 
decree had declared to be a mere mongasee, sold ibe 
pitipeRj to the other rerereiunep and put him in 
poeeeeeioo. On the widow’e deetki in IPOt), tW »aia 
were the only hrire of her busUml. 
When ta 1912 the former sued for rvdemwion of (ho 
prtj^y, the latter pleaded ed verve iwisersion from 
tbo date of bie purchase; 

i/eW, ( 1 ) that although the possession of the 
defeadant reeertioaer when it commenced in 1993 
TO hMtjlo, yet it eeaeed to be so in lOOO when on 
the widow a death aacceesion opeiied to both the 
reveiv»ner»: 

f 2 ) that on tlie death of the widow, the dervodant 
muit he deemed to Lave held the property on bcitelf 
of the plaint iff ae weU; 

The poesession of one coparcener or eo.owner 
CAniiot be a<lrerso to the other until iho letter 
is TiotorioQily cxeludetl hr (he fonner. 

TUe possession ibDiild U jwi«a /oeit aitHhute,! 
to a lawful title. M. 

Bi'seiMoyA PutAi, t L. 

(1916) M. W.N.973 


VauifTiiAii Pat At 
W. 980: IB M. L. T. 41*J; 

398 

141 290 

142 242,965 


art. 

art. 

art. 

art. 

art. 

art 

art. 


144 

JS8 

171 

178 

179, 


398 
536 
697 
899 

w %. ■ « ^ 8, 1 2-— 

ApplitaU't}H for Imr Io appenl to Utt ilajcttg^ 
UmitetioH,/r»M whel tUtr tv hr cewp-teif— fiwc 
t^rnU for eKcin.Vy if iUtrrv, if <«f*drrf. 

(be period of six months ander 
Artiote 179 of (he lamitacion Act prorided for an 
appbcatnm for leave to appeal to Hie Majoety in 
hounfti, M appbcaot ie entitled onder section I*, 
elauee («).of the LimiUtion Act, (o exclude the 
day on whjob the judgment combined of waa 
pronounced and the time icqaijite for obiaininjr a 
copy of the decree. 

filMtiob 12 (2) of the Lunitativu Act is gencnl aad 
apphea to all appUcationa for leave (o appeal A. 
Bam Saxup r. Jaswahc Eai, 13 A. L. J. 1 1 la 9o6 
■ ' * art. 182— dppftcafiee 

for eAecubmi by sums of docrft.koidtr't Uyol rofi*. 
oenlatiw notpurportinp to U on behalf ot othoro, 
vhtthor sneer Umilation. 

An application for execution of a decree by 
me of the legal reprasentaCiTea of a deciee<bc4dev 
11 covered by Sxplajiatiofi I of Article 1B2 of the 
Zomltation Act end eavea Umitation in faroar of 
all the legal rapiesentativea aven though it doea 
cot purport to ha os behalf of all M. Vasoob. 
▼AranA Joaai V. MASATASAPAnx GsAfli. 19 U L T 

853 

' ——art. 182 (2) 426 


WaUras AbkaH Act (I of 1866). s. 56 

lO)— t*rt'«*s^ fsr mh %.f nrnu k ih’Ii. 

pfVM/; wie ,■ krou'h ntfv>H -Attnu . 

•tneoif i p,.* rrit. l-r HH-Ur r. >:\t 

OnUrv ^ tkr Ik-ar.t uf /?. iv-k,> hv,r fur 

f-lAH-Umji OiArrruf H-nir-l ,.f .. 2^1*, .i *i, 

A Ubat i (»•*«— T.vA u irv/. t y t,f „ y, . 

tckvthtr COH kr com*i'l> rV'l by 

Rub) 229of the KtatuJiiiif OnU-r* of ilic of 
Revenue, which direci- AUtnri oltUcis to ullon 
wi.tegv m bottling up to Z p.T ivnt, U „„\y « 
^parlmeiitel rule for i\,v goidnhce of it* miUit. 
dinatvs, the luargin of 2 |icr cotif. Indug lixed as im 
allowauee for evaporation in ruses wllo^' i|ii>rr i* 
icastin to believe tbatihe diniihutuMi tn firriiA'Ilt 
IS due io uaturwl causes. ]t raiimd Iw rmisiriir.l t„ 
mean that I Ire usees run aduliorutr so |oh^> 

as they ilo not osceod 2 |urveu(. "ver tlio strviigil; 
mentioned in the ]>ermii 

Tlie rule luA having brrii iiindv iiudiT svciloii (Sli 
•a the Madras Abheri Act, iHbO. has niM the fi>w «i 
law and cannut be read as part of the Act 

Tmler seetlou 65 (6) of Ibe .Alkeri Art, aimiITcikv 
i< cumniitled the moiueut a person s«'lls urnirk 
htU>w the strength spec I Uni in the |KTmit, mi mattrr 
what the cause id* ihe varinlMiu winy lu». The fnrt 
that I bo oB.’nre is «injy uvUiiiral. is md n mutter 
for tlK\C<iuri, but ow* rf>r the t»ihccr» iiistitiitiwi' 
(he iwoseciitu n M. Uammiiaua Nsi'h , 2 L. 

W.UtXh IGCr. L. J.MO 656 

madras Civil Courta Act illl of 
1873), 9. 14 J04 

Madras Civil Rules of Practice 
(MotassH). r» 94 502 

I*. 278, 279, 284 

312 

Madras Court of Wards Act <i of 
1902). r. 58— Kein I srien vf •hiciV4l vk (mooto 

of eent— Jionepv’i, >VMrr v/. 

In cAOes *4 rciuiasiuns muiU' by the Maungor 
appointed by tl>o Couri of Wards but nol included 
in tbe«e apwiBrd in rule 63 <d the rules framed by 
the Court of Wards under the Couri uf WnrUs Act, 
it la for (be parly relyfug u|Kvn tlio rciDlAsiona to 
prove that the Ceurl of Wards Lad specially autbu* 
rised the ftlanager lu grant (heni. ni. Madwava 
Bn CMS Saxtu r. Ramavkaxhaa Maruaiaj 468 

Madras District Municipalities Act 
ilV of 1884), s. 250 ( I ) la), ruten uu<u-i\ 

4, aeXc C^ai«MS/i to rrfi^fff volrro^ 

AHinf **!• food fnilh,” mrawiap of-^Linhi’litf in 
tfaMgrs— TVaT 

Thej^intiff Arm ap|die<l to the Cbainuan of the 
Uuni«i|ial Committee (bat tho name of its r<>presoii. 
Utive be registered as a voter. Tlio appllcntion was 
rvjeelvd and the Arm’s represeutativo was not 
aHowe,! (o vote at the cleetioii. The plaintiff sued 
for damagea: 

ffefrf. (I) that the real test tv dcleruiine wLotLer 
the Chaiman was liable or not on the gtvoud that 
the sane of (be firm waa not clearly described in the 
register oi voter*, was whether be when he passed 
the order waa acting "in good faith ’ which implied 
"doe care aad diUgence;*' 

(2) that inasBueh as the Chairman vras himself 
mponeiUe for (be ambiguous entry in the register, 
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District Municipalities Act Madras Estates Land Act-coDtd. 

bcfcw the MaJrM E»Utc. ^ 
tuio foret by t person who w** • yesrly 
does HOI bine? hJm ifter ihe Act came loto lorce, 
•s kit ilHtns U cUnRcd by (he Act. 


Madras 

^COQCld. 

it W 6 « hit duty to bold au co^airy if l»o cntcrlnined 
any donbt u to the identity of the firot'# reprewn* 
tativv; , . _ , 

(3) that lioce he had rejected the plainiiffa 
application wiiUoat cauee he «■» liaUe iti 

damftwi. M* DtAviviX Pltui Cal* ra8N*^«7j 
59 M. L. J. ?04: lA M. L. T. 5W 322 

Madras Estates Land Act (K of 

I 008^* S. 3^**£>r«i/c' — Omit of trMf ediapee* 

inain — Frouf. 

Where a vilhKU ^>i(ed ■« an inUHt enncaiae minor 
otaiiM and ryertiaii holdinKe end the queslirm 
11 wketker the viUttpe a» a nlivk «ae Krnnted 
ae an iihim ergnly a portion of i(, the fact that itwaa 
treated a» a whole infiMt villajie at (he ine**! Setdeoent 
and (hu Ruvenuv AutlioKtiea them»elfc« *tibaeqacn(1y 
recQ^iacd it ae auch. ia a dear prenf that (he wh 1 e 
village waa cranifd ae an imam and ia an 'Vitate” 
within (he meaning of Act I nf I90A. Nl. KAarrat 
AlTaxuaa v. 0CLa]l Gh4iV9>. Sahik 791 

I 8 i 

— Sitl tv rtenvfr imi f^r ianif Ut ftir Awaara 

• — "Jernyatr Ta*'/, •aeitafNip «/. 

Ilonvy due for <ioeii|>aiiiin of Unil let for (l>c 
purpoaeuf buMdina h'«u>ca i» not "tvni" «ri*Mn tW 
Quaninsof aeetion ;t of the Madna Kaiates Land Ac(i 
and a luil to recover it i» coipii«at«k* by (he Civil 
and net by the ReveniW' Court, 

The term “jontgou" ia applied iadiKntninately 
both to “cultivable land" and “Iuam lemi/’ and doe* 
uot necea^ardy mean land let fnr ai^’ultnral 
pOrpOIM. M RAUAtHAMiHA >|ABnAR&Jt DtO r 

SCKKO FoUKANO bS2 

; — »S. 3 (S'. 5* 53, 

III, I I 2^Pr<'rea eafir/vi fa norm'* *f r«af. ^ 

r«ad Aofd«/^^>itf aa M4iae. right 

tamf.Aoid«r ear of whrfhcr eia mllKk 

heMia 0 — JLoied* op«a (• A<hi. 

A peraoo to w hom arraara of rent ate duo m a “land- 
holder*' uotwithataadinK the (act that bU caura ba* 
tormiBated. but be haa net a Brat cbaxfe on the 
boldiaf. Ue can diitcmin (ha moveable property 
or the Ircei on thv holding of (be dvfaultor bet ia 
not entitled to attach tbu iMkllug ilacif. W» Scxm* 
lun Iykh V. KctATui* Aivan, L W. 867; 16 U. L. 
T.3ie;29 U. L. J. 505; (1015) U. W. N. TSl 81 

— S. 5 81 

* S 1 3 OWtea^iurd end 

l«Aoat— £/tre thargef^r vanp»yir 
eoHltnUed cw»r>«^ pai^menr— Cenfrect fejeg— ^rr. 
auiHpfioiK 

It eaBBot bo laid down aa a general rate that in 
aU caaea where there baa baaa a loog.ree'iaaed 
oonne ef paymoat of aa extra charge for I'UApevir, 
a contract to pay it mant be preaaaed. ifl* 
Aavk ten I tv X C UErrT v. Swap AMix a n Ax aat a n*. 
7 1. W. U17; 19 M. L. T. m 539 

Ch lV,S.52-^frve. 

meet to pug anhenred rate eafered imta UUrt A*l 
cuM« into /orce^Pattaa end (anchilakae rerbenevd 
wnder Rent Aecowr|r Jet, vhefher hindiaf an fmeal 
qfter Safafe* Xend Act eam^ intv font. 

An agreoment to pay an inci«e*ed rate of rent 


into force and no 
to (bat aectionao 


Section ai^lieroiay to po«ge and 
evehanfrH lince the Act came 
relroApvcticc eflect can be gi^•«n t j *-- 

a* to bring within iia operation 

exccnied under the Kent Recovery Act, VIIIMIW 
and tenaWa for a year Mily. M. Raja or 
r JOXXAIACOUUA YESgATa*V>8A KOW, 19 M- ^ 
949, (1919) M. W. N.8I9 

SS.53, in, 

151, *ea;ao/-iMiV 


aader*. |5I, n Aea jr-rnJrd— Circ«iM*/fiMeee foiecoa* 

ja«tj«n ISI. Madra* E*tala* Utid Act, ia 
loBivetUo laadhoWcra right to me for tlw rolieti 
mentioned therein only when the ^'^Wiog aj^ 

whida Urendererl lubai antially unfit for W'f*''™ 

piirjMMea hy tlM> BCtioftho r^of committed on 

a hole or on any part of the hold! Dg. , ,,, 

In a* riving at a decUiun m to whelher the hohiinj 
a<a Khirfe i» *o rendered unfit by ih© acta of I no 
rjnl on any port i4 the )i«hliBtf, lyferunc© mUlt M 
had to the drcuoirtanec* ‘*f indivldiml cawe* t® 
the BiAe of tho iKdiUng, to the area withdrawn from 
acton) cultivation and to the effect of luch withdrawal 
uiHw llw fitne** <4 tW holding tahoii a* n 
or..lUabk cuUiv.iion. M. ^avasxa ' «**,., *‘*?;* 
Aai'VAiHvt'X CiiPtti H. i8 M. L. 


prolitabk 
Ciirrw r. 


W il. L J U*. (1915) U. W. >*. W1 


98 


SS. ISI, 152-TrMaMt 

frnmtUimg «# pf iroWr OH AeWinj renJerinp it 
/or o#rieaft«fol yurp9Mt—ht»ktlUy h «'"* 
pCMcrMa— fWAfivnahtp o/ fnnWrpnl ond fenoah 
tfhttkfr I9r fjpcimtnt. . 

Uaderlhc Kalutc* Uod Act. it ia open to tn* 
Coart* to twin! coot poa*at ion ia lie a of ejoctaw© 
in all ea«a* of wane; but the paymaat of c<ot* 
pencatioo doca ®ot pot an end to tho relatloi^tp 
el UadW ami tenant csinting between the partiei. 

Where in a suit for ejectment by the tru*toaa *’• 
a temple, ou tbe ground that the defondanU 
erected a hullding on a portion of the holding aw 
bad thereby cootmilted an act of woalc, U waa foa®® 
(bat the holding oa a whole bad been 
icnpairml fur agricultural porpoiea aad readerad au®* 
ataatially anBt for aaeh pnrpoaei: . 

HtU, that tbe defeacUaia could not be evicted n 
that they muat pay coaipoBaatioa to the plalatiffa * 
tbe iajary to (be UulUiag and continue ^ doi 
the lead and (he bulldibg Iberaoo aabjeet (o the pef* 
Bcntof tbe r^Bt originally agreed upon. .. v . 

FerSbr,*fljin Aipar.J.^Tbt damage to wbitf ® 
teniat readete bimaclf iiahio ia not 
tbe right which the Uadlord haa in tba holding*^ ^ 
for the wTOBgf a) act which tba tcaaot boa co»»"*** 
OB (be property, m 8*»BAaAiiKaA J*®^’^****^^^ 
8cNiaa»n(A F.LtAi. 99 hi. L. A 514 

?8.‘®it9. 21^ 

for dawopM for iffepol diptrain* 5p teaanf 

wilder ryolwaii #ennreWar».drrtMrt*-i»'erpraW‘ 0 « 

•tfBtahite. 
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Madras Estates Land Aet^actd. 

A inlt bj ft tftikftut of ft rsN>/irQP4 land.owiier or of 
ftpj ■ub.iftoftnt of fturh for UfttiiftirM for iHoinl 
difttraiat of moroftUU' property, ]^wiac crops ortho 
produce of lend or treos. io ft ttcfitolrpr's hoMinK is 
•zolnairol; triftble by o Roronno Coon. 

SectioD 89 of the BstAtea Loml Act rood with 
iwion (I) hfts the effect of ukinff «uch soils 
ont ofebo jurisdiecioo of Civil Cnurts. which rao be 
oxoroiiod only where the tail is for other reliefs 
ftft iojanctioo, devUtMlon^ possession, etc. 

Obifer dictum ( H C /)— The rroftthm of a 
new jnnsdiotion does nut ftffcci previously esistini* 
jftrlsdiction in tho absence of cx]*Te»s provision. M« 
NsisViMsawsur AiY«n r. VtsxATiRinAN » .\i vs ft, 29 

5f. fi. J, e07j 16 M- L. T. 42«: 2 L. W. 1087- (1915) 

M. W.N.921 326 

■ ' a. 213 326 

Madras Hl^h Court Pee Rules, 1902, 

r* I T, MtHFS c/-rrei'isieni to hr I 

■^Ords** Kadrr . ufr, irhra In hr 
Rule 17 of the Mftdrfts Hi^l; Coun K<>e Kules, 100;*. 
which provides that wlieit the costs <if an interUK Uton' 
order are uot paid aI I jirvcecdin^ io t iii It or utat ter 
ibfty bo stoyod or set asitte, is a biicUly pvnal one ftiid 
sboold be atriotly punued. An order Qinler ilint rule 
OftB only be made on a sumoioas in Cbawbcrs or on 
the baariop of an applioatloo by tW |Mirty in defnalt 
aod not at tbe Anal hearing. M, Mi avoass Ciiam 
p. Aioneos Cubtti. i L. W. 1205: JH hi. 1. T. 

923 

Madras Planters Labour Act (l of 
Ib03), SS, 24, 35— fVu.'i iij /v 

Msur frpro^r<l dovf^ioHSoCoMciVtfAa Jm' dimhcdirttcc, 
%eh$thcr bar tc subset uraf ech*M-> 'iVjdeir lpmcctm»i 
Ur menry ndiwneed.” MeAuiHf 
^OTO Is no limit to tbe number of rr)ir«to«l 
diroetioni whiob may bo issaed under seetitm 85 of 
tbe Madras Plantem Labour Act nr tv tbe number 
of proeecutlons and connclions wblch mar Mhm in 
default. 

Aotioa Ukci) under section 85 uf ibc hlsdrus 
rUaton Lsboar Act does not put an cad to tbe 
ooolract and is, tbereforo, no bar toa eecund trixl and 
ouarlctioa for disobedience to a dlrectioa to fulfil it. 

Pot Ajfl'stf, Tbo words “fails to account fnr the 
money advanced to hi u“ mean simply this: failurv 
to either sopply labour cqalralcot to (he mlvaace 
Cftoeired or to retand any balaeco of the advance fur 
which be is uDublc to sopply labour or to pro«e th*il 
it baa been Isfltirastelv exiwnded Mi N*. C. WHirros 
V. UsMMiD MAXStar, t V. W. 1009; 18 M. L T. .'lU; 
l6CmL.J.777 3 77 

— ' S, 35 377 

Madras Regu ration XXV of 1802, 

8* 4— InsiD— Jodi panuhle h|t loandar fr seoiiodar 
irhrfW raciudrJ iu finny peisboosb— i^ieptiaa 
and Uvf pf Ml tum*»mcnt bp Our^rnmcml, if toSrs 
anW|r iinbditv 'e pey fodi 

Under seeciun 4 of Hndns ReKatatina XXr of 
ieOi, what WAS OKclnled fmo OOoSiderstipB ia 
fixing tbe permiaenc assessmeet paynUo by a 
mmindnr, was not tbe /edi payable byaaiiiemfer 
to atrmlndar bat (be differuee between tbs yedi 
and the proper aeeessaeat cimmable troB the lands 
if they had not been granted in inam. The 
QoTomeneni reserved its powers to deal with 


Madras Reffulatfon— cmicid. 

this diffeieoco only and not wi(h the }o<}! i(ee|f 
pie resfiBption of a seriicc innin sud the levy ©f 
full nssoMBicnt by the Cocernment ihercnn. iWs „ot 
lake away the liability of the i/uvuidoc to j«v Jmli In 

tbe srweada*. M. AturAt:* nsrsKSA r. Isruisri 
Raj4<iorAi.ft, 2 L. ISI2 813 

Madras Village Courts Act (I of 

1 889 } • S* 24 — i‘> f •• Itoitli wy vn ke la i tm um li , 
••Itpfnruncc by— rM«if-pr ilrnM—SHif f» xU-rhut 
• ntninlPtHAhtUty pf. 

Under section <4 tl.u- Madras Village Court* 
Act. any ]»-nvn liohliin; a talnfoih/t'iiuh from u 
imrty niav ap)waj' and |il<*jitl in a 5*jlkn.'<- Com t: 
end there is no pro ii, Ion iu the .\ct for dolvimii:; 
anyone front* rhi> jwMIoye. 

Wheiv> (his priiilcKe is doiio d hv nu illcpal 
order (tassed In* an ofllrer, a riathi Mf jicliou Ui 
liaic lliAt riphl dfclured usisih in common Ian, 
if out under sei lion 42 I lie Spevifle lldn f Act m« 
Mtviiiasrc* II luv usynti Ibm *, KnsrrAHi «>» 
Ststa 3JO 

M al ntenamce . chv ii i mm u^, 

'■ .l)p<>eiaeMt. contri-HChcit i-j^ 
Hi» In tmUtr nynriitf HtlhMrt hH^b/tml't icvt»'»hn>> 
ti IcthI We^Xoiatenoufy, /ufUilujv o/— 

Sfrt’»4 nfipevl^f^yiUmy of /up-t^Pwn/flb CoH’fM \ri 

fIVUtnf 1M84y, K 44. 

iVlier^ n Hindu nidow w ho cm Hied an SKrcriiieni 
in favour of berhuslmmr« reveoioner to ilieeffcei 
thal Mie would lead a ehasic life throu;rhi»ul the 
periml Ilf lier lysidence in her ili'iTawMi Uu,l>nnir.i 
housi* snd receive malniciinuce allowniKv* so Imitf 
Bi idle remsHwsI cliS'tc, lias (ak*ii to n life i.f 
imimmUly, she forfriis therl^flK i<i maMilcnnncc. 

A Andinf that the winnan Unu taken to ii Hfv of 
immoralily. csnmd be inlerfeml with in si coni I 
ap|ieal P. TihiDmi i. ItHAKrAT IUi, I*, IV, 

• 11. ltH5 797 

Malabar u( lit ml ti» ui/r Xy 

•rofdtvi ceureyenee /o rhiltl>Tn 
M ab kala |iaa npya . 

Where a basband made a permnnonc lease of hi* 
properties to bis wife, (he deed containing no 
woiiis conveying iheeslslr to the ebildmi, and the 
wife cxcvutcil u d«vd of gifl in re«|jeei ©f (he 
major |Kirti<m of these |»roperlic* In favour of her 
two daughiem, one of whom so1<l anme of (he pro- 
perties which fell to her share to a thlivl pnivy: enri 
« eait was Iwoeght by th* daugliicra* children for ii 
declaration tha(, tbe allenstiou w’as aol binding 
on ibem: 

Hctd, (1) (hat the donor iotoDdud to givo an 
absi^ate eeta(e to hCs wife; 

(2) thal tbe gift by the wife to her daugblciM 
coaferred an abaduie right oa them aud tho 
^aiatiffs had no riglit to contest (he alienation. 

M t>t*A BRANOAIT c. VbN'KC BHANhAftt 654 

* moi'tpepv With eocraent 
fpr perpHMPl reuewaf /afration— C'fop wh (V/uiry of 
•edsHi^ieB— £)ef*M< cf Jeami’s Ulle^-Fvr/ciiurp^ 
Sinitmemfp pf dcccvpcd permnt aof mede rw couiw 
tf bminttp, adairMihifity p/’-Fi'idcnct Act 11 of 
l«?2), r 32 (t). 

A kaaew mortgage, with a eovoDSnt for perpetoal 
ensiVAl, w rather a perpetual kaaem than an 
rdiairr mortgage with a clog oq the e<iuity of re. 
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Malabar Law— concid. 


ilvtnption awl is, tliercforc, ivK The 

h) enrh cirvMw.sUnc^.* tW;* not forfeit kis 
morl^^go hy ^lonying ilie title. 

Mvre a^Aerlioiis of title ns owner Uy u |K'r»o«i 
havio}.' rifflitHin lanil> of a rery sHl>*iaBcU) kiinl 

«linul«l M<il I*** li>*:ifei| ilenuil «>f t1>e 

title of :i I.Mi»th>r<l oU>v<' tiulit' ari* ••f cim 
cli«mct*‘i'. 

StatemCiMs <if «l«'cca 9 ei 1 im>i iiukU* in cIh* 

uiuil ctuktw of liu%ttke 9 » tir»* not n<lnM««ihle in 
evidence uikilvi* •onion t If) <>f the Art. 

ri 1 « Kot. wouKWii Kvn^s Vwti r. Kts>oTii, 2 

L sv. 041 . im:>\ m. \v. v.tssj 184 

• • " 

lankLailuvaui ( •••' •- ./,»»• 

tkirwu'l. nAotW. i-nl’-l, 

TlK‘vii>i<mi of affiliiitrm |ih*\nkMil Hindus. 

hIio felio'T lh<« Marn'uftkk.trt lyaiM if |•r•>vrd 

10 uxiet tinsontr tin* ^Inli'iniiiiadmis, f< 4 k»*riu*.' Ike 
ume U«r. mud Iko uphoM. M* M.tnni’ r. MniiVkiAO 
KviTi 385 


Jniiiof '•yht h/, !•• temnd 

’I’lkC Iki nml 2 tkil klofvikitanla. nko ivi'n* in''iiib*r* «>r 
• ^eMind, aitrood willi tUe |»lHiulifr to |«r a verinin 
rcmiiikomiiou foe as«iitini.' tSfin ikk n liiijpiloHi 
eunivrnikiK the Uiyirvl )tr«>Skonr. Tk<* i«i d(». 
fenikht vrlm thereafter «neree«leil in ihe 
kkTnnairempnt of ilm eBinie, ei»n]>n>ini»e<| the»«it. 
The plaintiff « 4 » not i‘<i*)ikuUe<l with rejrorO Intbn 
romproTnifto, nnr wne iW 2tnl drfpknlnnt n «v>A«ektiin« 
parry. Tho plaintiff, however, waa iufoptnoil not to «la 
nnythin|{ ia connection with the »ail. Tlio Mit 
wai conec'pkoiitly i)irnki»»eil. The plaintiff for 

the remunemli'iu Ktipninteil' 

/frhl.thal. ikt the tUveure of pronf that the defend* 
anU actpil in the heit intefr»t« of the fnmily and 
that there wax r>cec*-ilT for ]w<>miMnr n tew 
remnnnraiion, the dvresdnula had no akUhoriiv to 
hind the family by the agrTrinehr, 

Py UnlU^ C. Thouffh the iep-aoron hna the 
•xvlaiire rixht of jaanamneni be dnei not hold 
only for himcelf, bnt f<kr hiiuself atnl all iH other 
momhers of the tarmid and, therefore, to toaie 
oilonl in a Bduelary eapacUy and it is eompetent to 
tho caomhers next in ■entorilr not oalr to me foe 
h\% ramoval bat abo to stio for a deelaTniion that an 
ahOoatkOB made by him is not Undine on the terwad. 

Per SfrAoskb'.' A r»a r. — I a a Xatebar fa rwwd. nnliko 
m a joint Kiadn family, there is no Hitbt to pnoeerl 
ftgaiiwt the share of tho alienatinir n»einber and a 
memlkOPofthe tnnrodis wd eonpetent |o nled«» 
tho credit of tho others. ' * 

Whero the tcpwo/i is iu its normal atata, tbo iMrmm- 
in a elono ia competent to plvd^ the lar^d credit 
hut where the acta of the eeraacen t,n soch as |« 
wnously vndaoipir tonred property IkojaniorBem. 
belt UftTO power to Ml on behalf of the #«,Md 
If >t jt proeed in a ease where the jnnior membon 
hare pbdg^ the /«. iced propertr ibal tbo Boney wai 
adrancad and utilized for piviectidg (be property 

tbe loan. M, KxJt 
ojAiabal r. Chi* ail Kcsbi KAxyAx, *9ii. L.J. 


Malicious prosecution— C’oMifip or pn^ 

cvrxjas eanrJrer to lx* p/earTHted— daif for domopes, 
BieiaMiMrbi/da t/f, 

A person M’hn ranges or procares another to bo 
pr»»ocalcd is liaUe notwithsiaadinff llio intorrontioo 
of Minie other pet>icn as tho direct or techniool 
proaecntiw; it 1*011 make no differonco whether the 
••(her person i» nr is not an olfiecr of the law. 

tVlH*n'. (iM n'f^it*, in a Huit for damoges for 
ninlieiinis pwxx'ekiiion, it a]»p<*ored that the defendant 
ilnl n«d s<*i ihe Inw* in kjuitiini atfaikisf the plaintilfr 
I!r1-K I lint tin* pluiiktiff «as not entitled to auy 
l•*liof. M» M ISIk MvniLtlB r. KeHMAl.AXOt'TTAT 
Ml vt .niuk, 3!) \| I.. .1. nft+; injj T.. T. jOCh (IDlb) 

d tr v.OM 246 

" f •liimufiCf f<u\ /</r— 

.*.« m’litl 4. ii'hen iifrai'iM^P'iHeipU. 

Ilk uu mliou f«a* nialn’iMUH |irtrseculicni, ihc plaint* 
iff h;i« i«> porw lirM ihni hi* was inikO(*ent and that 
hiH iaiMHx'nor was prntkonnetxl liy tho TKbunal befoia 
wkirhebe aceu>ation was niadr. 

A man is nn( to U‘ iikiUciixl in dnmagvi merely 
la*i,Du>4« Ik* fuils In pmve anniherV guilt, imr is a 
Kinik to receive i*<»m|H*iiAati‘ikk ikierely l>eoanie 

I hen* i« a rea«nnabh* dmOK alxmr. Jiis giulh if thcis 
is any ikMbf akmt hi« iniH>reure, he fails la prove 
the i|1*.MUuT of reas»kkahU> und pmhahle cniise. 

A luan is ai'<|uirki*<l iu n ct'iininnl Oisi* if then* 11 a 
r.>ia<M«al4e iIihiIm as to hi« gnilt, hkkt u Civil Court 
will mit awnn] Uini <*<nMiM*u»ut>>Mk hk n »kkl>sef|nent 
«uit fiTiUkunm*" for malM*j'ius pniserutinn kkniess it 
has not Wkly itself no reasonahle d<»iil't as to hla 
inieiceiire Imi cor>SMh*ni the prosecutor either had, 
or oh'kuhl as a rea* mable man have ha<l, neae 
ehlHT. L, 6 . Mo Tin Maa v. Mokki.as 324 

' ■ ‘ ‘ (»f munoffev of uudjvided 

Hindu family •Cause of ai*|j«in, wliellicf lurvirea to 

rrmaininir 1*10 parceners 4 

Mandamus* sprcipu* Rri.inr Act, 

Oinifcsinn of f|ua!iHc<l candidate'll 
ikBiitc (riMik tkeetioii K ill— Mistake of Keturnlaff 
Offieer—Jiirtiulii'tioa of High Court to Interfere 

6 1 8 

Marriaffei ^ luxin* i .AW. 

Merger. 3 ee MoRtOAr.i:. 

Mesne profits— /Verre/Acposiwjisiea leiMmcrar 

funfiii‘^P»$4^44ion 'Mitrrfd Inif in s«r>ea— Jvdf* 
Meatofeker. hirhififp tf—lHlerttI on mesne profit 
•free three petm— f)f,<retion. 

In a decree for pMsesaiun with mesne profiti, 
if the jiidgiBcnf.ilehtor surrenders posMisien> 
he MS claim non .liability for mesuo proBta only 
if sueb possession was Riren up safficicntly 
early in the seaeoB to enable the decree*boldsr to 
ottltirate the land mod raise crops thereeo. 

It is disemtioBary with a Court to award interest 
On aesne profits '^yond thrra years from lbs date 
of the decree, m. Saixi Pitcai MiMCAtai 

AtVMi'cs Ul'MLY, 8 L. \r. 1189 387 

0 liabiliir for - Person I n illeg^ 

octupetioo 2 J 1 

Minor— ifrt her* rxocuiinp mertpopc 0 / minor's pro- 
prHir -IWamrnt nofourporfinf to bo ftooutsd iV 
wether as •H.}r«fiaa—Ti*eprer|^ d^rihrd as bslonpinp 
to minor and rfpioUrod in mother’s name a« pnor4mn 
—Constmotion ofAotd^kit bp minor le mt ««« 



Vol. XXXI] 

IVI 1 n O r^oneld. 

jlft (fIr/IOOS). {fc.fc. / 

Art, 4 k 

Th« mother %wi imtunl C 4 la^lian of « llmilii 
ramor oxcontod a mortgage of tmmoriNible |.r»»p'rik*« 
belonging to him. The rtocumout <lid nix purport 
to bo exeoQted by her m thi. g^ardia.i of |„.r 
uiaor eoo, bat the mortgagixl pn^wriy wos deitcnlHNl 
in tho doonmont as haring Wn rogiaiorrsl in 
her name «e the giunUan of her minor aon* 

0rf<i, that the docoment wn< on-v «««i«cat <>4 by 
the mother not in her iodivuluni ra|>ocitv bnt ee 
5 ^ of her minor ►m awl chat a eait 

woght by the minor raor© than three rcara nfter 
ba ntt&iued bii majority, to let ashli* iIm< *niorririip< 
was barred by limiuiion. M, VnAunn.tv I'm t xl 
V. PHCUAb NAJCKkK» 3 L. W. UlO 8 1 | 

MoKffaffe by condUiouai rtU> -|•oredo»un• |»iv. 
oaadinn^N'otkv, letrice of, on A* /•!«•/•► gaoriliaM 
of minor mortgagor, whether •nrtiek'ut— C«n,Mlcm. 
tion, receipt of, deoini of-«Biir<len of pmof jt Z 
Ceaeirw/ion e/ dornurai ^ 


OKXICaAL INDKX. 


lOgJ/ 


mortsTa^e—oontd. 


V redrM|>f4<o(. rfeg itH, 

A dOflutnene ityM a pafm cgntain«nl ia/rr ih** 
fniUiwmgr— 

hlfty yoare ago I had laVen from y m Hi, 
and in lien thereof exeeaicd two liMidd niarrimging 
^h peeaeuioo my agricntural IaihI f/iuynr) 
From that yaar the Jimynt hao remained in your 
VOBwaelon and waa eoUi rated by yon. New I 
axaantoauawbond fca^those rupeei awl agree that 
in liau of thoeo rnpeae, you may take the ppniwe of 

thayi^iref. . , . The field hae been gt yen la voarinniees* 

fmn from to day, there will be ao intereit and 1 will 
olalm no produce. When I or my heire (wr the whole 
amount meotioned. you may receive it arid continoe 
toonltix’alQ the field for erer from thi« «Uy. After 

payment to yon of tho whole amount of ihi* b»iiitl, 
yon ihall pay Re. H per annum on account of rent of 
the field ID perpetuity from genention to generntrom*' 
mfd, the docQmeot waa an uenfruetuary mort. 
^^•(leed and that the etlpelation in the dee«l 
that after tho mortgage-money wai (leid oft. the mort. 
gogea would remain in poaeeMion ae perpetual leaM^ 
on payment of » yearly rent, wm aelogOBthe 
equity of redemption. N« DaotAT Ra» r. SurisM 
Oa«iro, U K. L R. ISO 869 

“ - “ — Dooo meal not eoforeeable as mortgage, 

whether admissible for collateral purpose 72 S 
- ■ by Hindn father— Suit by minor son for 
nrclnraUon that it shall not affect Wrights— Son 
DMnwhile becoming tfnhammadaa— Suit, if main, 
tamabie— Alienation forimoonl purposes— Borden 
of proof 478 

“ ” — " Iforfpape-deW, freoj^yr </— Cerriwtar. im* 

^HAfor litU— Branch e/coiwnent for (jtfe— 
damoger, mniatniMbilify e/— Co use ef ec^ioa, *dfcy» 
oyto^Tnnjftr of Propertf Ael (17 of IS 83 ). «. 65 . 
There is no implied eorenant for title on a trmos* 
fer of a mortgage.debt, as it can hardly ha rcgWled 
* transfer of ownership of immoreahle property. 
Therefore, in noh a ease a soil to raeoVor damages 
for an allegad breach of eovenaat f<w title is not 
mainUinabla. The canso of sc lion for a sail for 
dariisges for bmoh of eovooant for title arises oa 
tho execution of the oonrayance. W, S« «r Path a h 
;p. OaiOAlrtABA ODATAH, » M. L. J. 454 ; y l. \r. 

179 


~~r, nf iuo 

f..,.,,.., A.-I Hf„, ]l«jl I _;w, 
meur iff rffe<t »/. ‘ 

An .Nx-u,^noy i.niant to (|„. oo„M,.ir 

dtM f..r,v of tl... h 

U ^ holdintf for vo»,.,|..mt,o,i »,„I ju « 

Ml nirir 

wul, hH 90 lo „n* 

soino ,^4lat.‘ral .„lvnnt,g.r ,y biM>^..|f roo,M..m, 

iMw f.wllir U\< hd.liov', lo (hu 

|*r»‘jHduv of the m.wiip»i.vr w I Mini ho Ins hioisi.lf 
put III juiwsswu. A, :jiog Mas<jai. Sim.ii t. Oni,,r 
IJ A. u. J. 1 1.17 g ^ ^ 

, " '>rbal ibn iimoot 

— <»ml eiiiW.v* HdiiiMMbiM lo provr immai ti..i, 

— fR7 

, ., Deed MioitpKf,.,. 

fai1un< to |Ki>' .nti rr-i or ui lii, phM^mv - StMin'nc 
|HMi»t of limitariiHi 806 

— ; logoi, <.m,irr of 

nnlemptiou * 184 

, , - - hy owjiiTof sluirr in eipijty 

••f reilcMituM. or by ,>ei'.oi, hnving ioioivsc ii, inr 
tnm of mortgaged iwojHTly, if iilhmcd ^30 

111 a suit f..r pr.U'i*,|Mi'n,, tl.,i plniiiiifr whon ho 

iS|Mit 10 Kfici iN^hif nrid i-niii of jH,-w#.ioM. rii list 
It ami or fall by the strength of Ids evkUmec oiid 
CAuutK dop md up .n th > wo.iknoM of his adveisurv’s 
»so. Ill siu>h cas‘*s it is absolutely wrong to ilcal w ith 
the rase of t be defendant first and pr<»ve it to Iw 
WiWthlesj and then taro t) that uf the pluinliff 
T%e Court slemhl *v* wheilmr I Up plain 1 iff has d is. 
clierp'd tho bimlei. lying njKm him; Ms case can. 
BO* Iw held to be tfu« l•ecQusothe defcmlArit tins 
faildl to pfuve Ids delenec. L* B. La Auxn e 
«Al*xc So 

I "idt fvr— Uorlgngs.deeil 
in q»ortgagcr s poiscssum— Oral eviilencp, ndmit. 
siloHiyof 892 

“ I SintplB 'Lttiot of proprriy kjfpolkt. 
(Wtnf to mortfaftf^Conf/rudion of dotumtnfs^ 
Amfnment ofnaf- ih-af, i/de6f— CAwse j» oetioa— 
Troitrftr of Property Aef (If of lfi«3>, *. 8. 

In 1(08. a simple mortgage was eseciitad of 
certain properties by the mortgagor, In JW>4 bo 
pxeoiued a leaee of the same ta the mortgegoo and 
directed him to apply tba rent puyabla under the 
Waee towards the interest due under the norteatra. 
bend exeeoted in 1898: ^ ^ 

Nfid, that the two trmnsaetions must bo deemed 
to be indepeadeat of each other and the simple 
mortgage was not eonrerted into a uiofrucluarr 
mortgage oe tba asecattoa of tba leosa. ' 

An aAsignreent of rent due nnder 1 lease is. 
unlike mesne p^ts. i>ot o|i)K«e<l to seclion «of 
the Tmosfer of f^rly Act: it is afixeti amount 
and U a debt included m the term 'chose in action* 
W. CHIDAMBAtAU Pltur r. DonAl*WAUY ClIKTTT 

473 

'••9hu of 

^''rl9o9<'r^Pomi»ion, 
waefAer aatvrsr to MOrtyager. ^ 
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INUIAX CASb». 


[1915 


M o rtgage--^one Id 

TIkO 'if B ic.'spttSMf »Uu bks <lUpo9s«$>ed 

B iMortjfAK tn bvius; simpltf* is nn 

B0v('r*L* tu (hv »Mnpi« ui'«r';;«i;*v* and hi» rigiiU bi 
mnrt|$n^cu <lv iwjt Mcoioe vx^iuj^ithcd bj tbctr\*s* 
pii«»\T« (or uoro < 1 hi«i iwtrire feiir*. M« 

V(V*ri’Ki I’ MiKAHMA U<I| M. L. J. 6^; 

i L. ^V. Ui>0: v M. <f. S. «iJ7; IS U. L. T. «ld 

4i^ 

— o $UOr4gc*tiOn -&ffu/arfi(M 

(Ha I ff ^ inflcu.iktn i4n»ji<J^yrHHl cvmmiV/<*I 
iH iftpect uf vr tttUifnctmn «/ ^iror 

fhAfife^(Jnnlretf , fri, r4«i </•?»« f<rr’ 

/a>iKoii«c sf. 

'Ilic doctrine uf 8iibroj;Btion '(otb B'iC *ppl^ wheu B 
person siuiplj performs Ida own oWicniiun or 
coreuniit aud pays off a clinrfro wliivh he ItJv ubiWr* 
(«kvn or i« bound to wtitly. If a person purchasef 
B property subiCvi to two inortjft^s, retame a 
poriiou uf the |)urchns^>ntiMM*r for payment to the 
ainrtgasf^s. iiot pays the Kr»t inunmbranerr alone 
and not the second, In* caanot treat tlie brsl nectfaco 
ns kept nlive fornsc as n shield ni^iiiM the aeiHmil: 
nor Can IiQ ctaiei robe subr«iKnted «»ibepOMtK>a uC 
the morlKBlec whusu dvbl fic bus aalistti'J. 

If d pdrenases property aubje«*t ii* thrve Mcces* 
eWe chBrves X, 1* and* 2 with fnll knowle<lj(a nf 
thokr esistence, and retuinn a (lorijon of the purvbaac* 
money in his hands with a view to aacUfy tbe 
siort}pi^>s Y and X, but subsequently discbarvca 
tbe rvourdy 2, he vennot, on Miufaction of llie 
mortflBKv X, use it as a shield a|min#t llm 
norlKatfa But if tbe ace<*|>tBUcv «* ll»e mon. 
|ptKV'dee<l «ith nn unlnto recital as to (li« saiia. 
faction of the i&uftxnye X by llie mortrairee Y 
enabled the mortfafoP to connit a frauti ujion 
tbe purchaser. 1 b« latter can. «>n diK'uvery and 
satisfuctiuQ of tbe inortKaae X use it as a ehi«*li| 
against tlic iuortir«Kce T. 

Although a stmnjter to aeoMmet may sometimes 
ba eatitlvd to clsiai the be nett t of the perfurmanv* 
thereof, the doctrine canmit he allowed to bo invoke^l 
to defeat the ends of jusrke. C. Hab Hhiau r. 
Smvam Lai Sakv. S 2 C. L. J. ttXTi 4;i C. Od 

• ■ “ suit - Mor»pojf# net ptwiW le ht duly 

frrraicJ— Simple puenep.drtree, ti eoa b< yrrvu - 
b’oisC M ortiea. 

In a suit on n niortgnge for ial« of rim mortgatml 
property against the son olllw exoeuuat ot the 
tnorigsge.tim mortgage was vA proved to bars boon 
duly exscutvd: 

Hehl. that under the eircaasstances ao simple 
»oney>decTeecuuld bagb'en inasQscb u it would 
antiruly ehsngo tbe cause of aetioQ. A. blu.ssui 
I/At V. UsNQAt BaI 7Ug 

^TTJrr •.USU^fUCtuary-Posseeeion .aoc 

delireted - boil for profits and pewsesoion of mert. 
gaged property— l.liniiaiHM bU7 

— r— Usufructuary mortgagee 

jPnreMse bp vf tuerryopeJ prsferlf^ 

^OTC a usufructuary mortgages parebaacs tbe 

^oreJtyin eiscuiioarrf hisawadecTW oa ib« Usis 

^uer oUbe rte .“'^t 


Mutiammacfan Law. decCtmacUtifOMe. 

— . • • Alienation of Mnham- 

madan minor's property by unauthorised gunrdiaii. 

effect of 7 20 

— — Divorce KaWnnamab 

ererwW gp Aasbnnd ouMor/riay inie fo dirorcc PA 

wren*! muiTiope, r^lUtUf of. 

A Muhammudan hualiand eieeuCed a kobinumnh 
in favour of his wife anthorizing her to dirorca 
hereelf from the husiwin'l in the eroiit of bis 
naminir a ae<-on<l wife. He, hnwsTcr. married a 
Bec<iDil wife and impitcd nnchasliiy lo his first wife 
am) refuned to tnsintain her. Thoreopon a deoil 
meni of Mfp&iuiNteb was cseculcd by the wife in 
accordance w'iih the pretisions to that effect in her 
tabinueHieh; 

f/efd. that tbe contract was not void and tha 
effect of the aecoml m-itiaca wus to giva the wife 
a power to divorce ho -husband. €• UARinAb All v. 
Avcsa Kmatcx. oc. N. rm 

* ■ G if t » •- ifuw* 

rten. r/ect of. 

IHircry of piHseisiou la cssenliul to oiako a gift 
valid under Muhamoiadafl Law. 

Where there is only an cxeuulion of a deed of 
gift ami tbe <Uia«ir. retaining the gift .deed himself, 
continues ioctervise right* of ownership over tbe 
properly for his oun benefil and docs not |irofotf 
to buhl it eithrr as trnsiee or agent of the doaeii 
there is no such delivery «if possession as .scorn* 
templatcd by the Nfuhnmina iaii l.n v. and the gift is 
invalid Tbe mere change in ihe ilulhctor's certificate 
4>vs not prove, br itself chuogo <if h.vssMtuion. M« 
SrLrALi.A StHia r. VA.jiiit*pr>ix8AKia c. L W. lOIH^ 
(IffU) M. W. 14. 976 261 

• — Tra—frr of posiwM/ea— Pe* 

Mr ie rorrlvo ivn'«— r<v*MMphen. 

A deed of gift evidences merely a declaration ef 
iatentHm and nothing more, fa order (e make the 
gift comfdete nnd operative, tho donor must delfter 
possesdonof the «ubieel of gift to the donee and 
most divest himself of all power over it. 

Where, therefore, after the eiecu lion of a deedef 
gift , no act of ownership was e » 'reined over t ha subject 
of gift either by the doiweorany p'hwn on bisbebalf. 
but ihe donor reserved te liis owa use tbe re&te 
Bad profits of the property; 

J/e(i, that the gift wae not (otendedto operate 
asatraiufer te the donee and could a'd ba giroo 
effect to. m. Rahmax Be r. Fati«a Bibi, (I9'y 
H.W. K.490 54S 

— — Marrlftge— Mutt mar 

naye, diViaerite /enrwres o/—Co-hobilation and 
oehothtr tuffieitot tc reuw prttumpti9* «/ 
fepjfiuutcp— AcAnevfedymenr by falhsr or /aeiifyi 
n^cotfUjf of. 

istheloweet form of marriage known le 
Kahammadaa Law—so low as to bo practicallj 
indlstingoishable from concohinsge, Tbe two known 
^•nres aboni ft fi •*, that there ton*t be a 
^finite period for tba marringe to laet either (o 
this world or ia the next oe in bMh, and *ree*d(tti 
Ibat a Sam of mooay must be paid to tbe bride as b«r 
dower. ^ 

^ooe but children who av- ia tbe striotoit rense of 
tbe woH eparioniare considerod iocapable of inherit- 
iBgtheeKate of tbeifpntative father. 

Hem eonttnaed c^^babiutios dees not safice M 
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Muhammadan Law— cootd. 

miao lueb a legtl presumption of ninrmge m Io 
I sgitiroiie the offspriuf, there inusc be, beeUtea 
(Khbabiutioa and beaulea proof of parentage, somet bine 
in the natoroof aoknowledgnieut, eitbvr expreeeed 
or bj condaci, on the part of the reputed father or 
bia family. M • Ai na a Uv isa iv Sa h i a v,' $ii oc s iia a 
BtQAaSAfliBi 2 U W, llbki J9 a. L. T. K>S7 

- Succession— Xivayat 

cemmuaifp— 3Ve broThers oh^ thtif 
Hiing aad rmdiap fopeTAer as Mraibere sf andiritW 
/ami^ir^ibphfe 0 / pailir* inter #«» Aoir drfer«i»ed— 
ifinda Law, how far applieabis /awifp firm 

Aad UahamtnaJaH/itmtttffirm, <l*lftreiKt hflwrra — 
Contract Act 0 / «.24l— .-Irt Aete far 

coble (0 and ilMAoMmsdon famitf f«adinp 

coHnerofioa of. 

Prior to 1846, one Haji Haaean, a UnbaoiBiadaB 
belonging to tbo •Vai'npol conm unite and trading 
aeparttalj on bia own account, aaeociated nlihhiai 
hie yonnger brother. Hamoied. in tbu trade. In Ib46, 
on the eve of bia departunr to Mecca, be esecuted a 
docnenent whecabj, 10 the event of bic nut re turn ini; 
from hie pilgrimage, ha directed that Hammed should 
gut ona<eigbth of hie properties Haesan retumc«k 
frvBi Mecca lu aud till lMt$, wban Hammcil 
dJuil, tiio two brothen drad together and traded 
togutbur. Their relations were very curdial, 
Uanaiod'e iud marryisg Hassau’t d*«ugbier. Hutean 
died ill Jb70. l>uriag the Ufe^timoof the briber*, 
properties wero acquired indiscriatiuatcly in the name 
of either Till lUlO. the descendants of the two 
braacLet of tbc family live^l together aa if tlwy acre 
membere of an uudivideit furuily and trade was 
earried on m usuab tHe nceounu standiag la tbo 
name of vac or the other of the roproeeotatives ui 
the braacUee who bappeoed to manage the trade fur 
the time being. In IVlO. the presenc suit wae iasti> 
tuUd by the meniben of tba yonaget braoch against 
the raambers of the elder hraneb fur a partitioo. It 
wan conceded by tbe defendants that Hammed amj 
bi/haira were entitled to oae*eigbcb of the properties 
oovared by the docunenC of 1846^ 

ifdd, per fiadosiin dipur, (Tpabji, J., diseent' 
tog).— That all tba properties ought to baeqoally 
diridad betwoon tba beire of tbo two bnnebesof 
tbo family, inaemneb aa from lB48 till tbo date 
of enit, the two brothers, tbair hain and the beira of 
tbair bain had acted in such a manner as to ebow 
that they bad nJI nuderaiood their rights ae follow* 
ing from tha properties being held in common 
ownenhip between the two breoebae for more tbnn 
60 years and tba inperfect ixnderalatidiDg or agree* 
raent between tbo two brotbora which began In 1S48, 
bad become fully perfected by tbolr own conduct and 
the oondoot of tbair bein. 

Per T|rob/i, /.—That lianuned and bia heirs were 
enhtied to Ofie*eigbth of the properties mentioned 
hi tba docoment of 1846, the mnainiBg aeren* 
eighths of tba suit properciea and all oth^r pr^wrtiae 
acqnixcd prior to 1870 belonging escInsiTely to 
Hajibasaan and bia sons, and tbu tba propertiea 
acquired after 1870 must be aqoaUy divided amongst 
tba bain of Hajl Uaasan and Hammed in accontanco 
with llDbamQja<laa Law. 

Tba torn 'Joint family*, when applied to partiaa 
govened by tbo Unbammadaa Law of anccaeeion, 
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prcsomably refers iu a group nf pMrbMiib Icloikg. 
log originally lu ono family a ml In ing iui;<'th<u' 
without liHViug partitiuiiod aueh ]>r<>prriv ux ihey 
have inherited fmm »uuio ciuuiiimu niice»l«ir. 
Tbrir cuniU luing so to live duL’H not niuko ilioir 
status difle rout from «v*liac it uu«'hl hmo Lcc'i>, liml 
they But done so. Nur dues the fact tint liu j Imco 
nut panitioned tho property in any way, uffi«ct their 
rights therein or the U^gul iucidetiis u|i|thcnblu to iLv 
property. No peraou coo by birth dvnve an Miicroa 
in the property belonging tu lus fmlicr during his 
life*tiaie. The nienibers «»f tbc gr<iup uf |HTs«»im 
Hr ing together do not foim any Icgiil unit. 'i'li*>y 
era not necvssanly heirs of utio uiiuilier. I’rujK'iiy 
aeqnlrod by uae uf iheai dues uul occvssHrily fom 
the property of tbo nhulu gh>ii)> 'J’be group os cor. 
stiioteil at any particular rnooiuit is nut the legul 
represeutative or tlie coaiiuuuus successor in Ihvv of 

tbe persons who coostituie*! tUo group ins ]>rv*viuus 

generation. Thu result uf this is thui it cauiiot Im: 
said the* all tbc property which at any lime in the 
past betuDgvil 10 the group as a whole, cuutiuucs to 
belong to the persons now' iucludvd, wlicibir arid, 
tmrily or according to agnatic iiesc<>ut. in thu group. 
Membership of the group docs nut tii'ccisarily imply 
that a mcmltrr Uss any share hi all tbo pru|H*riy 
pusscsscti by each of the other uicmbcri'. or kfpi in 
the pusse>sh>D uf Aunic |K*rsuit ni the niDiisgvr on 
behalf uf all ih« gnt up. whether such pusicsiran is 
hcM at iheir rt*qiiest or with llicii cuuscut or merely 
with tbeir acquK'scciicc. 

Callku under Hindu Law*, under Mubaniinaduii 
Law thv mere fact ihat one persuii allows auuiher 
tu Uvtf with him and (rent Umb as though hu a 

cO'Uwner with himself uf property which is ahunii 
initially to bv)oi*g tu hloi slunc, conn/d make tbo 
other a eu'Owncr, tliougb, if the nrlgin niul owucr*bip 
of the pro|>crty ie nut traced and it is nut knuwn 
which of tlien ie tbo owner, such circuaitnoccs nisy 
nise a presoaijHirm of co*ownersh>p. 

Tbo mode of living sd opted by parties canuut offect 
the law to wbicb they aro subject. 

la the absence of any egtuemvtic to the eontniry, 
ciprcM or implied from the conduct of the purtics 
and tbelr Bodo of life iu any particular case, co< 
owners of property under MuLaBioiadin Lnw, oven 
if they Mvo logelhcr, ur« exjKvIed to pay for 
Ikclr Biainteoancc aud other expenses outcftbdr 
own ebaiTS in the jimperty held in co*ow’nonliip. 

Under llubaiuinadau l^w, property acquired witlj 
the aid of wbat wggld be called 'ancestral piopcrty* 
according to tbc Mitakshum Law, docs not bccuniu 
'ancestral,* r bough acqulsiiiuns by cu*owbois with iho 
aid uf prppcity beJd iu co ownership du acecdu to 
that pimply. 

The word 'costom*, in its legal aeuae, necessarily 
cenmotes only such rales of conduct as affect rights 
and Uabilities. Tbo waj s of liv ing ortho obscrvaiices 
of a p-rtlcnJar claaa of persous 00 become 
euotomary rules of law merely becoMso evidence of 
•ueb ways and obsecvancea has to be adduced tor Che 
olucidatioB of tbo facta csistihg in any particular 
case. 

Ibough the prerisma of the Iiidiau Cooiroct Act, 
1877, aro applieaUe (oa Hindu family firm aa well, 
yet in reapm trf stub firms ibe iDCideuia of tbo 
Act arc affected by the poenJiar doctrines of the joint 
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HiiiOu fHhiily, whivli are iiK‘'>rj»>reiinl »i 

ilw* law uf KimUi auccatml linM». 

The r4»ci rc^rdiii}' MiniUi finuily liniia only b*y 
<lown thfit, in nl«ener of • coslravt t«> Hh* 
vo!iti]irr, I hr IiKlian CiniCmi’C Act muAt W 
to i:»\ tfrn the yelniii>u» bctwci-n the ntrniWr^ of »ih*U 
4 tiriM ninl thoi die coni met io ihc eOHtrary luav 
Ui an iinylhHl iro)i(n»cl» which mar etcu lie pm^nmiil 
fr)m the iiicmIc life from lb<» i.'rncral 

ppi^onal law of the jir.niojt. p$|n.ti4lly wlim n«M 
pmaumiiiK ^"ch an iniplhvl confrart voohl brlue 
Qhoat mcMi^ijiiifiK'iva and re)<ulta ih 4 c<iutcm|ibtri| 
hy the purlins. 

Im ihv case of Muhaniniadany, ^4) f if the 

Iiidiuii Cdiitracl Act,1t»72, h:i» a illnH*! M|■•ral••^. a> 
in their caao ihcrv '*<> iKicmiinn't lu ih*- OMiTnrv nor 

diwtk dieir jwr«uu«naw«)sionitn mi a^ in nuke diou 

partncri to any cxipw or »thejwi«o lo miiuuiikr 
the cfTcci uf the arcdoii on ihvir rii;h<«. 

Per Mhiit die mcnh bN of 

llmdu jinnl family ^Tauio oUnin hy im*iom ainoi.if 
the Aniiiyorir, 

K'cepl (bat die principlr of >iurvj\<v»hM> and Mui( 
of riKlit liy liirth u« nell dial of rxeliui-m *4 

p 1*“. .* »nii|>|dual*h* in coii-MlrriiivMlw H^itaaml 

liHbiluiei of rhr ]H*nMin« on «|«»m dii< Wsiiw'^ofa 
Auiwjfof fumily lu^ dewruM ni hoir*. in .aWr 
rc*|*'ct », I lie priiii i]ih>a anil ciMiftiileradoiM aiHilriniS 
lo die iMHinoaof Himlu faoiilr Knna aA« iipnlirabk 
to (ho liUftiiicaararrH>doii liy u .Veiu^f famdv 
Thoufh die (ernt 'undii idrd familv' cainiot iim. 
jKO'ly U' uicd lo ih>>limidr dir ^dation1lll|l of the 
fainilivanr Uo .Vnmyni UuUminadan brrKh. r. Iiv. 
iBtf lijjjpdii r anil imdhiK dvechpr. Ti*t ihe aiiHhtfv of 
(he oiiainm of a joint Xmdu Imdinit tniniU »$ aimlj. 

mbie (o aurh t fem i ly. M . 1 h S v i u'r. M » s 

&*!•>. ih. W. 1140; (19U) M. W. K.hW 927 

— Trusts and Ufi-ciaie* 

in Muhatnuodan Lnw' 

Mulgenl lease-tr.«er, m* trtr* 

A W«rye/,I luMoe hi SotHUtaiiain i, net enddeU (o 
put tmeaatandinjnt die date of the rnnt 

Bm the JandUird haa Dodilrmthi* tmoa pUatnl 
by (he leiiee after (hp eomptrnccment of the Ir^ae or 
to (ran nii<i plaiilt of sjioBtaneoui rrowth Tin* 
Jaiico rtn remove .uch tree, |.rgrjdwl lie »x«.ton«» 

^diMon n* he rrwtveil it at the beriubinv fif. 
KkiBiixAciiiHYa I'.AsTJiaaKr, iB X. t. J 31+ 18 X 
1*. T. 818; (1015) M. lY. y. 7«6 • |^* 

muta lyiarnagte. 8« lx,. 

Sr* Pii:tctpa4 

0I IWI), s. I l8-J*n,«,Mory >«rfe, 

inaanit « t pronjiaaory nota olleMd to 
defendant, it ap^a^d 

tbattha dafendant waa % yowip boy jut eiJe,^ 


Negotiable Instruments Act- coodd. 

iroift mioohty, with large . xjioclationa bat uo 
K-mly nioncr' 

IM‘I. that it wa< on the )>lHiiitifTto prove that coo. 
Kulrmtiou had pax«e«J f<ir tUo pnrpoec. Ma 8 aUi 
i>An c. PtaTHA^ieATHv Cmktty 739 

Crimes Regulation 

(in O I 1 90 I ) « r/j>pf /<v//>ihV y of — Oanrrtff 
rUm^» Afl (i* ui |W7)^ X. 2* 

k’rotitiiT Cmimu Hejfiiladon, HI of JHOl, it itill in 
frn c ill Lriah Tali til. >[oMffarKarL Diet rid, and it 
applies lo all j* r»otu not being ‘Burojienn sobjccta' 
U>ni or I raiding in di&lnvls Co which the KejrulatioD 
a|i|»l fi, 

Tlnxiph iIh* HrgiiiaiiMu JV of lirtT lioc been 
fe|o.BM Us Ri.giiUimi HI of |00l, the noiiticatloa 
i‘‘uea uwUr Hryuinioi, jy of It*", must lx* deemad 
t«i U* Mill ill force by virtue of acet joii 24 of the 
Oeiwml Clauses Act. p, UiroLi H.mi r. EvraROR, 

2oP. H. lyiOCr; IBCh. L. J. 700 646 

N. W.P. Rent Act (Xn of 1881), s. 8- 

Ttmtuf -{trru/w,.,fij n'jhi, af’iMtsilton o/. 

\ iM'rMm Mho bai l>«*ji in |KMse»«ion for iwcivo 
year- widioiii thn cmsi iii of the rriMindx., even if 
that iwriul id twelve year* waa ci^iipluted 
l■•frl^v dw pr<*M*iit IVnaney Act came into force, 
caiiiHit W »aHl to haic aci^uired occiiiuincy right 
in the hoWhig. U, P. 8. R. KiaXAK SixuM v. 

lUllAOl'K KlMJK 4^6 

Nuisance— .Vx/Mar* «• nutuuui^ 

Mf ofrt,.UHf ..f , ml hill Hal*, ukitkar 

#/ /h/xyA^ri. if 
M I aj a artn^.,. irtag-^A'^l ’l»nc uml<r M. 

fnl^rf aalhurtty. trUm •-biB/vf-Ccalroi Prtvinett 

MHmH'nml .kr (Xn t.f iWM), ^ 7|. 

in «mlef lv cimititutc a riuisauce nC law it ii 
ewttliHl I hot I hero aliould riiat cither actually 
or nnplteilly, (1) injantt, i, r.. n wmngful act con* 
•tit HI log or cauaing damaifc, and (2) rfomaam, it 
tlamap*. Iom. or inconvenwncc. l^sinniim 
*n/Hrm gir^ no right of action. 

"n”* !****’ oroioiiaion enuring or eoaaliluliog 
an allreM naisauer i, unlawful per tf. r. ji., wbora H 
isolitKlfa vioktwn of alatiilorr proviaioiu or of 
private common law rigbli, tbo* law will prtiome 
ilaniag* to cxi»t; b«( where the act ia innocnal 
amt lawful, (ken (hu queslion whether it amoimtl 
to an aiiMmablu uui(ance ii one of fact to ba 
detenu iue,l not merely by an abet met conaideration 
the aci iitelf, hut by reforeneo to all tbooifoocn* 
Uaneea of the particular cue. 

. offend* tbv auacepliWlitic* o* 

ladiv^uala <*r the sentiaicnU of a claia it 
4pw/ar(e, an aclwoablo nnieanoeand enonotbe made 
* f« o^rridlng ordinary right a in propariy. 

I he cMablishoicnt and iDnintenaoce of a ilaoibur* 
hoQM few buicbcp'* meat ia per ar an offenaire trade, 
^en though it i« iKrt iaoloded aa anct io aoctioo 
W of the Central Prorinces Xunccipel Act. 1908. 

Bnt whether m nay particular caee it ia »® 
nnisance dependa mainly on the k-:*l»*r 
“ *2®? placed: and. tbewfoie, the qoeation ia 
Of feet to be dotenniaed ddch the circomltaocei 

afaooh particular eaee. 
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i^kU^t«r.boiue 4iD4mDta to 4 nuiii&co « 

xnw beio^ ibUjj notjphbuwbood of it mu7. 

OU4 of tuch po,«„ injooctioo. ^ 

»*nderiie« 4 of Boinoco 

“ WL »« • C4»4 of iajoocliott. 

^ »® 4Utb0rttT COB. 

Umd by SCBtuto tbo coBdUioM loid dowo by tbi. 
Sututo mwt h4». W „riflt 1 y foHoircd: otbor^ito 

Ibo 4c4 la BBoatbonved 4Bd w>OR*f«l. 

^IMB 71 of tb* CoDe?4j PtOTlBCet lluBicin) 
^e^a.na eboc tboo^proral oftbo Dcpqty Coo!. 
&U410BM 5« tb* mIccHob of 4 aieo for 4 aUufbtor. 

^ «bt4ioed before 4By bulldln*^ ih, 
•Uo^tw-hoow la begnn 04 (he pmpoaed aice; aod 4 
UuBicii^ Comoiieeeo wbieh boUda 4 allufbier.b^ie 
OB 4 tits MteoMd by itaalf wiiboui ilJi pw*ioot 
;pp«^l of the aiu by the Dep«iy 

Oaths Act (X of 1873), as. 8. I3-#r; 

CKild t rnrfeve, wfiphf ^ 

fJ**'*T" Bdnaedly rofreioed 

from ^omUteriog ootb to 4 witBCM, »bo wet 
4 child of teoder yeera, doea ao( moke hia wato 
mot «B4dnia»ibl» in endeBce. A Coort aho«td only 
•CBuiBe 4 child of lender yrora MawiiorM •fter 

the child i.iMClleclually 
•oBclea y deraloM to enable it to BiHamand 

iBforn the Court thereof. If the Coon ia of 

oftenier yenra, the chibi 
^ Boi ooly 10 rofraio from 

^m niateriBS «th bot from cktaiDia; (be cbild 

tiSi*!? mBor heard, it ia beat 

leJtrii** Peoriaioiia of 

»«tioo 6 of the Oat hi Art. 

4 L ^ • “®** totiifactwT wiriMM 

whan the Btatten depoHd lo, 4(0 not ^ood the 

« a*T“,“ A. Dbani Rab r. Ebp«oV 

18 A. L. J. loyy. ia Or. L. d. 830; 88 A. 40 IOM 

8. 13 1005 

»8* 2. 

’ A < £A/«(e»f A n rndm-et ) A<t(///e/ lOlO) 

«~‘»7 e/-B 0 A jedkau- 
lalokdar— ifeir «r ^rtee ^ *alBkdar— " PfeabI 

•eoR.'ny e/.-Sanad, eef.rr ^ekeft 
Aeir," iMerprrtadVm^. 

Tbo Vaoiarpur Batato waa held, at tbe tiaie of 
yMiatioBofOodb, byone Sosbra Bibi a Baebcoti 
^•atai^of 5^ faith. Tbe Samtnary OactlaB>Mt 
WM aade with Jier and a mnod is tbe ordiaarr 
5rf!iW •obieqaanlly paDted to her. 

? oa the I tb Norember 1866, bu herBame 
W CD^d in the firet and aaeond lUta reamed 
ttjdera^wae of Act I of 1863. gba exw^ated a 
Wm oBthe 2 th JoBa 1868 bequamtUo; bar whole 
«ita»e to beryoQBjrret half-brother Akbi^: AH Khan 
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1U7:) 

Oudh Estates Act-.x.uui. 

whojucceeded lo the oitatc ou her dcAri. a, .1 

l^hi Khenam. (>n j^.. 'J^ 

(oJIahi Klianam, Al Ibc lirnr of Aklmr tii ki^*- 

rSu'Si^ 

Court* on several «>ccAiioiiii “ 

**"* brouRhi, one bv Ghulam Abho. 

:::i: ^ 

claimiuk nosscMimi of 

tULl^H j e-ivcmrO by ibo 

::s 'r 

"'•■ ‘i'ilftion. which 

..^ '!»»»hicn. «.« could not 

Sn^h?, ,••'.• J-di-it. in ih. preicn, .nj, „ „ 

that I tab I Khanan was neiihera tnlkkdmr nor an 
hi/ dLi?*^ * f'fUkttcr end that inccestion at 

That the ai^ndmcht made by H.e (Midb Eiuic. 

of 

^**l!^'.“**’^*^'**"**^‘'»“*®f Act I of 1860. could 
Boe br pycB rerroipeclive effect id (hr nioaent case 
** ^ *’**' direitiD* peraoni who 

That the weeds “wobW hare succeeded" at used in 

mlfht hare sot'ceeded, and Dost be eoa fined to 
^rsOB^ ibes^Ml line of SBccoseioB that would 
have beea applicaUe to the particular caee if the 
^*‘**"5 had died isteslate and iIm 
^ ibhad^oredattbcdeieof (he trmnafer or in 

Ttat a tTBosfer to a perwB coainr under tor of 

wiibm the promioBa of section if that twnon 
wobW be e^lnded by a acBior member fa hirowo 
groBpiBg fn the craaasi of *ec. 

That (he^fore at tbe time of gokbra Bibi'i 
d^lhlwrldett brother tad tbo sob of her aslind 

Sr**r **»• made by bM(o 

her foarth brother Abbas All Khan bad the effect ^ 
baking ibe pie^bed iiDe of loceossiwi „d w (hi 
pOTiiooa of sectioB U could not be appbed 

^at expJt^ioa to aeclion 3 of the Ondh 
EsCatee (Amsadment) Act III of J9I0. referred <^5 

therefore, oobU not apply to Dabi Khaaam. 
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Oudh Estates Act— 

Tim I ik <ol* of prwuOJObUutO Uu\ •Vurn 

Ktnnwa by Lord Caoiiing mc*ni iW ruk uf 
IlnMl primogemluro ftj known to English Low. 

Thnt ths Pilnto crMt»e<l by tho afnr»^>d *«*««<< wn* 
not nnoslot^' kivawh to EuglisU Law ami lUaf. • 
cor ft in extent » *t resemWoH an orate in f<o *imi)Ie 
Imt wft.» <Uffeivnliniecl from it by tlic fact tlja* .'**"^* 
jt« terms, no fen\ale «i«W atieeeed and that it imr«* 
a mi# tosemhUnee to an estate in tail make, bot wm 
diBorentlModlrom tbftt by the fact that a coital erol 
c<iuld succeed uiukt the saaad wlierees m rollaieral 
conhi succeed to an cslaie in tail male. 

That the word ‘'floccessops*' a* tt*ed iu the 
mea&l "successors on death" and jncla«led bHh heirs 
und devlwe* bnt not ijaosferees duriua' *»fe tnae. 

That the wonts "nearest mole l»eir" cotdd n«s W 
interpreted ss rnmninfr' "itetpesl mole Wir ac«*ordins 
to thu )>eriunal law of the {grantee 

That the nieaniftff «»f the saand with re>ffard ti> 

successi'in might be sunttnfttiAeti os folkint’ — la th** 
event of intestacy the ease <if oil relatives of legiii* 
mate descent would be consntcped. all females ami 
ihoH* claiming thrimjjh femnlcS wiwihl esclwled 
and I he pncve»s>ot> wouhl go to ilte suruvinj* 
representatives of the liij^hisl line, however. enllBt*‘r* 
aIb only Whig admlttctl In I ho alow nee «f tise snrvnal 
fit deseendants. 

That, ther^f'ir**, Althnugh saeeesston !>» the eel ale 
was reguintrd onder ilie tertns iit the swami, neither 
of the plaint iffs appellu lit s. a« daugldcr'a sons. Imd 
any title under it I termn. 

(ffeW (per ^faaAmini J*/. .1. J. ihal iW word 
"auccesBors" as uinl in llie saasd denoted snceessive 
hfin nr persona succeeding to the inteMatp or ninlis. 
|Hrted of residiio rather thou persona iu whose favour 
a transferor t«<|ik«Bt might lie mode 1 7 the owner 
indiia llfedinie. 

That in the hands af Akbar All Khan arid Bib! 
llnhi Rhanam the estate was guvemed by tli# 
Muhammadan Law and the plai Ml iff • aa sons of the 
daughters w'erv not cni tiled to ilte estate in preference 
Iu tlio daughters. 

Thai etclusiou of daughters by the esaiwf did 
not mean exeluvion of the daughters’ anwi and that 
the disability attactied to the sev and not !•» ibi* 
line. 

That among sons by different daaghlera the prefer, 
ence was to be determined by seniority of tlie line and 
the ftgo of persons represent i og t be acuioeline, Imi 
no'<tucstUin of ago arose where the parsons claim i»g 
were not of iho same line. O* Ghvlax Asass 

KiUN c. Hint UHn*TCi..PATiwA. J6 0.C. 146 748 

as. 14, 22 748 

Oudh Estates (Amendments Act 
(III or 1910), s.3 748 

Oudh Rent Act (XXn of 1886). s.60, 

fj/ftmenf pcsceedisgs uuder— Prsrrcrfta$s derfored 
nulf oml TO «i— /rasst, (f frcspcMcr— JuMsrfktMa ^ 
Cied Court— drcomt ep^rrefiou naffer r.SO. if aoia. 
tuiudMe. 

A remidffar rerved upon bisteaast a ooCico of 
ejectment coder section &ri ^Ibe Oudh Rent Act 
Bud SQbsr<|Oently applied for aeaisiaoce to eject 
under section 60 wbkh was given, bat (be tenaot dU 
not give np porsession. Tbo teoani was then evifni. 
nally presaented, when ho lot up the defence that he 


Oudti Rent Act— (IbSe)— concIA 

«a« neeer legnlle ojeeied and that there had ken 
»nch iirejrularities in the action taken under sMlion 
60, that he wns juBtified in treating the whole pro. 
eeetUngs as null and vniil. This defence wna allowed. 
The TTmioffirr put In another npplicatiftn seeking 
A'slftianre lo eject mnler scclmn 00, TliO Conrt 
below ImUl that lhc> i>oi*jtjun of Ik tenant was that 
of a rre.passor and the rewisdu/* tcmc<ly wos in Iho 
CiviK'osiTl' 

HrW, ihst the tenant never having been legally 
ejeciml. he was not a rre.|> 0 'ser nnd the jm-'vloai 
|wo,‘eedings hax ing been fouiul tube null and void, 
a fresh •|»idication under secthm 60 wus maintnia* 
nidv. U. R. B. B. Hu JtswAS »vK*ii 
Agasi SiN«.u 474 

■ S, 108 (9> (O— /lieyof 

e^rerwesf— <uif fsr— .Vrreswirp jrortf 

A suit f«e ek.m|»en«ation fir illegnl ejectment 
aiMler section hlH (M) (c) of the UndU Kent Aet. liM 
agalu.t (lie landlmhlur alone nnd the enliro body 
of 1 lie Iniulinnis is imM u neresinry |*ariy fosneh 
a snir. 

Tliougfa the plaimiff may bring n snii for rompen* 
Ml ion Irtwepii any lime froio the date of (liC 
illetml ejeciniem up tonymr sfrorihe date ftf iha 
rmxivery of |M>sses»ku>, yet he enn only gfd com* 
lieiisatkin in rvsptu’t of the ilibe during (bo year 
iirreedinf the liringlng of the suit In which hr wsi 
out Ilf |•oB.<•Bt^•>n. U. R« D* R# Mats Dim Sikom 
r. DvaRUA Krawi 4«7 

Partition. S/w Hi oMKist Law; IL T. L*«l> 
KsvfM’r A<T. «. I:IA. 

Kveent ion— Decree for i^artition ijieeifj* 


ing several shares -One party getting more thna 
hisilue share— ItC'ftd just mrnt of imrthionin order 
to muke ii accord with terms of doerw*. whether 

alkMtwl 3 1 I 

Partition decree not eteculed -kcood 
suit for partition, whether mMiUaitiatila 2U9 
F a r t ft s rs h I P , roaWirv n sa 0 /— ng Vs 

V. i'v»<')«T>r fni.lnfithi^ ^tOfifil^^SrUlcd ntViut**'* 
HCt.po fnr kniuacc r/. airfiMtaiaA^fltg 0 /— 

Art {tX of lh7<), s. and Mir#-?*'* 

•guiasf Movay.dorr, Kftecns iniTtiifiiiu. 

A imrtuemhip is const itnied whenever thepftrC'rt 
hove agreetl lo carry on abnsinessor to share the 
proKts in some vray in coinmou. . . 

V partner is entitled to pureliatO part&rnhip 
profwrty, provided then' is full disclofiire. and (be 
parties areal arm’s Umgth. It is only w hero toe 
ml (rath is ixincealed and the facts a^ 
disclosed ibat ooe partner has a legitimate gneraoro 
against the other. . 

An action for the balance of a settled 
would But lie resiniiiied merely because there were 
other ansettkl accounts between the parties.^ 

Cader section 1W> of the Contract Act eilhertb 
bailor or I b« bailee may bring o salt **•*“■*, 
person for deprivatiou or injnry to cliattei 
the latter by viiine of b?B possersioo, the former oj 
reason of bts properly. C» RaMNATK 
PjTSiiaat Dbb, 2i U. L. i. 339 

— — PoMMaf purVaer— fonfrert wdA 

suif oie— Xerrsaarg perfii. 



GBKBRAL 


VoJ. XXXl] 

Partnership • cuuvIiL 

A dornuLuC partner n«<ver need be joieeil as a c<h 
plaiutiff in Qn action oo a contract entcre«l into with 
the Arm or with one of its members. M. Cetzv 
rAYIDATTA U YKXKAOAHI' VKXCArA RSOPI 913 

■ oof <w pa>t»«rs by# 

ii» tAWr iaJindMai capacity* ^Plnintif, 

trh^fhfr fniitlf’l fo cA/inpc jxwiYioa a»<( tefk rviitj 
ogtiiH4tfinH—AckHOitlf<l0meitl lUht miKomt pn»< 
iMUt fo poy, tr^Acr ca* be M«dc brt»M of 
^otUr^ei Act UX (/ 1672). a 43. 

ApUintiffwho tucs souo i>f the partners of a 
fine DOC u aoeb partners or as repreaootiDS the 
•Arm but intboir indieidonl and private capovite. can* 
not, when he fails to proro h» claim a« preferred, 
be permitted to oliange Uis Rraund and continue 
the init or oak for relief offmnst the firm itself, 
nor does section -Vi of the Conirmet Act applv to 
such a cose. 

A *rN47a' which is merely* an avknoalcdfiaenl 
or admiuien of indebtednets aud ilocs inA contain 
an express or Implied aitreviDeiit <»r ]>n»ntise tv pay. 
cannot be made ilie liasis vf a suit. P* Bam Ai>»n 

r. Ul'NSKi Bam. 76 r. K. 1916 209 

Joint fniuilyoDeaik of a partner ~ 
Sorvlvlng iiorihor, if rvifuires errtltteate to cotltlr 
bhn to effects of <leccased— Con tract Act(tXof 

16721, 01.46, 703 904 

— ^^Uanatrer uf joint faiully, death of— 

Lmbilltf of son I for debts ofthe Krm Contrari 
Act (IXof 1672). s. 247 d5 

— M-iNirtncr, «mi^ by. is •ecorc*' de stapes 
Hse nnd »c<tiyu*ioH v/ pftmtiuMfi piO/wrfy, frwm 
othrr pntim<r*, i/ mainlaiH^^r. 

An owtter of a luill entered into a |Nftriucr*hi|> 
attreomeut with two other persuns in respect of the 
UiUI buoiuess. Thu oiMI waste ho UMilbv the firoi 
thus constliQtrtl : cash was to be supplied by one 
of the jiartncrsaud thu pro6t8 were to be distributed 
in certain proportions. A init was Instituted for 
dissolution of the port nersb ip, fur occunntsand for 
lucidoatal rsUefi. During (he pendency of this 
iitigntlon the plaintiff purchased from the owner of 
tbo mill hia right, title and iolercst in the mill in 
tioeicioo and sued the mrmbem of the Arm for rr* 
covoty of damages fur uso and oceapation of the mill: 

l/efd, ibat tho suitoi brought was i>ot maintaia* 
able either If the uiU became port of tbe portoer* 
ship property or uontinoed tnbe tbs prirste property 
of tbo owner. C* UAKiKt’i>i*i.v r. Jxsxixuba Natii. 

IfffS.W. N. 1116 707 

Penal code (Act XLV of J860). s. 34 

345 

— S« €0— JeeiVtret. •fc/eocr b/— 

BmrA^ grv>/— Avidsocs e« to drrd •/«»*« ceu* 

riecing— ifeliif, if itntttar^^Crimim^l procedure 
Cede (Act To/ 1696), s. i4»—Wnttm «f«tcneaf by 
accuser!, retire ef jf i«ay, (IfepehYy 
If the- accused pats forward a subatanti^'O 
defence of accident within the pnreiew of section 60 
of tbs Indian Penal Code, it it incomhent npoa him 
to proee it. « *n 

If the eridsace as to tW deed done is soScieiitly 
eonTinciog, it is imtoaterioJ to conoider with what 
tUviivc Ulwas done. 


Penal Code— iwd. 


107.J 


Per Bcnchentfl, /.—When a ihv irv vf iK'ci<l<*tit is 
set up, the Court is enlilksl to n full sud, si> fur an 
possible, detailed acc<»unt wimi liQ|)}»eiied. 

Tho practice uS lefusing tv huswit ipic^llons in the 
^ssivBS Conn end of putting in a written aretement 
H a eery perokknis praclici*. niere is no provisivii 
tnlhe Cmie (or IIh* tuakiiig «»f a M*rit Ion state moiit 
by au accuse*! and Hw *»l)vjoni objc*ct of the pmctice 
in many cases is tv ilofcut^thr [irvvisivns of seel ion 
34S, Criaainal rpwcdkiie 6«le, )>rf)l>AUIy bused ou 
wmc idea vf tlw l^cgnl Ad risers of the iKcuaeilthal 
^ may gii'r liimscdf away. That sect inn. if used 
inielligcntly by Judicial 4 »lhiHTs, U of giraMiso to 
accused persons for whose U>nclil the e<'clion was 
enact ed . \ w r<( ten si al«mi en I <1 rn fled by n n accuM'<l 
t«cga1 Advi>er can rw^er have the same vahitr os 
a n • wers e< »ni I iig d I ivci |y from 1 1 lo avc u i<ed ’* i ii out h . 
The refusal to ansHtw i^aestinns nme lie ultetiilctl 
with gTcat risk to ilw aevHse<l, for ilic Cvori is bvimtl 
toquesthm him Ami a n fiiaul it> answer mny involve 
an adverse infcmn’c o gainst him, C* KnrKg*»u 
V. OwuBxoBA, JffC. W, N. lOWftUCa L J. 72* J64 
• S« 97— t wfuNturifyasdifr/iberufriy 

enyoyiap IS pyMiNg— f*. MO/e fe/c«re. itUutoJ. 

The right of private <lefencv con not bo snereas. 
fully invoked by men who vnluutnrily mid dell* 
bermtcly engage in hghting with their enojnics for the 
sako of fighting, as vp|>OM*<l to tho vnse where nten 
are rvlodanlly furerd to use violence iu oidui' 
to protect (livntsches from violence offurud to 
them. 

Whero, thciofore, it Hpjwurccl that a tight took place 
iu a publw street and b«>lli siilcs voluntorily ctiguip'd 
in it: 

UtlJ, that it was not iqa'n to the )MeinhMi's of cllhor 
party tv claim the right nf pr^vstv defenvv. B. 
BuiiAU Axvf r. KnPKKoa, 17 lioM. 1. H, 10 Cic. 
t. J.772 372 

8» J4I 345 

— ~ 8, 143 337 


88» 143| 147— Aou/m/ ( trsernWy, 

•rbetber* become* HMlitHjxt by rredifty tn 

nmUf lul nrf/-^K4<^infi—Dutf o/Cvtirf. 

An ossemUy lanful in itsidf d<K>B not Iwcomr 
unhwful merely by reason of its lauful sets exciting 
otbm tv do unlawful act". 

6n osscably of persons lawfully exercising thoir 
lawful rights would not hccotoc sii unlawful osicwbly 
by repoUing an n I lack made ou them hy jierBOna 
who hod no right to obstruct then nor by exceeding 
tho Inwfal use uf their right of private dsfoncc. 

Tfbero an assembly lawful in its origin snbec. 
*|ovntly becomes unlawful und rioting takes place, it 
tslhedal.v uf clic trying Magiatraic to ilotoruiiae 
which parly was ;bc oggrcieor and bow tho riot 
octoolly orooe. ni« fa rr Uvkha MrTuaiAX, lb 

Cm. L. /. 743 343 

— S. 144 345 

8.147 343 

■' S* 147— R^rir's:;, charje of-~Sci- 

dears aga.asr rueh acearsd, srpanrtc diteustion o/— 

Prortwe— CowMoa object, mention qf. 

In a charge of rioting where a number of men 
aroaccDccd, (bo Uagistmlo sbvuld deal with Vb 


iK'Dian cases. 


[19ls 


105« 


Penal Code- cvutu. 

case ot <‘tch thfl Hccua^l 8 *‘p«nte)y •ir<]i»cUES 
the evidence aj^aiost each «>f ib^ accused, 
specially wLeu the evidence a^minM each 
the accused la by no aicaos e<joaUj strosr. 

{nuascinf nuUn{.*» the ivtaiuoii object ahould 
W clearly and svccidcally set init in the charur. 

m« NaiiiV, l^a. L. J. 625 

1 49 345 


8i 


S. 163 
S. 193 


644 

340 


8« 1 93 1 complain I niidvr— Sane* 
tian for prosec utiuf), ifaevesvary 161 

S«20l 647 

8. Z6S 1001 

8. 300, Exception 4-iw 


yf ftai/e— .Vv •••k e>f ter tout to pftmH tutuf^ 

U/«*rr 

Bicapliua 4 to aeetioM 900 uf tUa Indiau t'vaal 
Code does not apply to tliv caae of an acvaenl, who 
usaaaknif# where then' is imj apprwiaUe risk of 
avea serious hurt to Ida |K>r«ou. M* U tt Hi tui Msiu 

NsiUN. leCn. L. 4 . 747 347 

- - - ■ 88 . 302 , 149 , 34 , 141 , 

• 44— Ona^ ^ tneafir >*rr«uw« tettk 

tftupont^Arritt p/ tuo utftihf'u of fany ftp 
v///aarr«-> 8 Hh*e)uent murtltr •>! out of tiUo^tn n 

uttmhtr of pone tt lorft-^.\rrttlt4 mrn, vkefher' 
h'ah^f fo* murder— /MirnriuA fn raMmir derattp^ 
Ounlen of prp«t^CuiNmaA ^ikjeef tf fany. 

Where a futtf of persona making praimratiens t» 
comn>it dacoity was iliseov«re<l and pursuetl In- a 
body of villa^ra who aoeceede^l in arrest inf two 

niambarsoftha ctiig and )art abemt thU limeuuenf 
the dacoits at large 6 red his |un and killed one of 
tlia purauiof party 

HeM, that iaasmaeb as the sepiiniii>ti of IW two 
accused from the ganir naa prior to the murder 
neither secliuu 149 nor section 3 | »f the Penal Ciato 
applied, and tha accused cnuld not be held lioUe for a 
mnrder committed by a member of the nnr to 
which they no longer belonged; 

( 2 ^ that as the iwosecatioci lied falM to prove that 
there was an intent to commit daeohy, or that the 
^y made any movement towards (ho coma isuion 
•a a daeoity, tha charge under section 399 of tlie 
Penal Coda moat fail; 

( 8 J that since there was iiu proof that the eoniaon 
oujijct was daeoity, aor any evidence that auy force 
or violence was used by the accused ywHy op till 
the time when the two aecaaed were aawiUiacly 
removed from membership gf the potty, the aecased 
wero ant failty of an offence under section J 4 ff 
Indian Penal Code; ' 

( 4 > th 4 tthe aceoaed OMembly of aboot 20 persons 
IB a field at dead of night, many perwa* 

being OTcd with deadly weapons, n as andoabtcdlr 
SB UBlawlolMsacBbly Within (ho mcaaiog <4 reetiois 
341 , Indian Penal Code, and since both the accused 
“•d^haj were Kahio to paniihment under 

thoatcuied 


Penal Code>-cuD(d. 

enn(icted under section 326 , Indian Penal Code, and 
Sentenced to rigumne impriaonmeat for fonr yaarSt 
hn( on appeal, ibe Sessions Judge while maiotaioiog 
the cvATictiim n^duced the sentence (o inpriaomDODt 
for tsro years: 

Htttt, enbancing the aeutenco tv ili« full period of 
four years, that nooe-cuUiog was on offooce for 
which leniency was. ordinarily speaking, quito out of 
place. F, StK 4 Mi* 4 B r. Kupewor. 80 P. K. 1916 Cb.: 
39 F. \V. K. 1916 Cm.; 19 Ck. L. J. 768 362 

S. 332 . 995 

88« 36T, 363— 

lAttful — Loil/oI pHardioKthip tfl 

Hindu miMvr miJok— £)< cro«r 4 hu» 6 and'r mother, 
•ikolkor foitful paoivliea— Ifiadu Joir. 

The hushand'a relations. If any exist within the 
degree of a mptnrio, are the guardians of a minor 
widow in pcefereoco tv her fuiber and bia rolaiioaa. 

tVherea minor Hindu widow takes upherraai* 
denco with h«r deoaased hoBbaod'ii mother with tha 
consent, express or implied, of her husband's brotberi 
tlie huslwnd's aiother is the lawfnl guardian of the 
girl (or the pnrposoa of section 361 , Indian Panel 
Coda. F. Knraaoa v. Tkk Chaku, 87 F. H> 19:6 Cr.i 
l 6 Cs. L.J. 760 360 

8s 363 360 

" — ■ 8* 379— 7V/r— ii/shoi.fsT remoiwl 

•/ pruyeWg o«r s/ neVher* aiun's povMiiien to 6 s 
pfoiwd. 

Before an accused con be found tv bo guilty 
of tha effmeo vf theft, it must he r<iuiid that bo 
dlvboncatly took some projierly out of the puasesiion 
of another person. 

Where atanant believing that a legal distraint bad 
Wen made by bia landlvcd uf the crops of bia bolding 
which had been prtvioualy ittaehnd in exacoticn of a 
decree against hioa cut and removed the crops; 

ifrfd, that the tenant was not guilty of theft ioas* 
rnoch as he coold not be said to have dishonoatly 
taken the property vut of (he possession of any other 
person. A« EnpuHva r. Rax Dayal, 19 A. I/. J* 
106 $; 16 Ca L. J. 9lti 39 1 . 40 628 

— ^ 88# aaO, 201, 51 l-IV/f- 

Cauaing ditepptorotte of itormment, edtiHpf qf. 

The accused brought a civil suit in the Court of 
the Snbtxd i oats J edge of Hongliyr on the basis of 
a fewged prooisMry nute. fbc 61 e of the ease 
wa* srat for and kept in the Court of the Additional 
Maasif of Jaunpor being required ia oonnection with 
a suit ponding id that Court and it aoinehcw found 
^ way to the boose of an ofieial of the Court. 
The accaaed got into the inner verandah of Iba 
bouse aad removed (he forged promiiaory note from 
the 6 te. From that place, on being pnmod, they 
tore it to piecew 

ifrld, (bat they were guilty of an oflaacu under 
section 960 . Indian Penal Code. 

Held, farther, that they wnro also guilty under 
ateUoa 201.511 of i ha Penal Coda. A, SstoxANTi}' 
Exnaon, 16 Ca. L. j. 79 i 647 

629 

'• - 8,41 5— C^eofino— ITtwoj/uf go fa 

ar («s*. 

Scetkn 415 vf Ike India r r<nal Ceda dote hdt 
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Penal Code — OOQCKl. 

nqaire, ftnd dooi ooii^r. ihmi (o coo^ituU the 
offeooe of chn(in^, tho wrongful gain bum b» 
mode 0Q( of th« ponoD deooiwd. It ainplj prov ides 
tbKt thore mftj U either wrmigfnl low to tkt> pmon 
dooejTod or wrongful gnin to (he pmon wivu 
deoeifuf, M, Nrr VuKgor*L MioiU', 16 C». L J 
768 

S. 420 

SSi426« 45 1 

— ss. 465, 468. 47 1 

8 a 477 A 

8,51 I 


353 
1001 
337 
641 
829 
647 

773 

^i^adln^a. Sm Cira Ptoc^oi-tu CoiiK, 180 $. 
6 > 

. Lnw of •oil— Plnimi 6 , ifcnn 

pot forwnrd ineonfiMeDi com 39 ] 

•New defence, whMber eoa be rmieed 

740 


Pensions Act (XXlii ot 167 1 ) 


in oppeol 
propriety of 


•New plot, roiling of. 6 rM 




■ Oh|ection tu odwinibiliev. whether 

000 be token in nppMl 600 


_ ... • PWollff. whether entitled to clienn 
poeitioo end Mok relief ogoinit drm 209 


— Prociice 


833 


ertreneh/r end nen. 
tflei* -p«pei« pwrdurr, 

ohnriSuu’i ^ ^ oon.eoiling plofotiffi in other than 
ohMinUly ploln com, ie to be deprveoted. 

wo? dt^ pltiotira eoitforcontribotion 

«St/nJ2?J^# *'*• *''• c*rreMneM 

contention* on Mich lide; 

^ ***• dlMinctioa between on oetieo. 

nod o^idence 

eoB J!/* 5 *^?^“*®*** therefore, the 

w nojt be tned de noiw, n. VoKtATAiune i ivar 
P. Ri^AOoPAfci iTtfc, 89 H. L. j. 788 

'*?bf “(U? f “•'<>• CIS. («). 

oi.«, {.) b.io* 

The rales opplj onJj |p mtoil •*!« end wholeiele 
nrw left uncontrolled. L. B. K K Dcr r 
Bmpbbob, 16 Co. L. J. 7 H 8 Bno. L. T 244 ’ 364 

’’cilSfiif ®® ‘ 3«-f •<« 

Con^hle j^Mhrd /or common 

whetW eon h« olw pnwecefed mniMM»^— fw-; 

Code (drt ILT of 1660), $. J68. 

4 Tolln Ct^ietable who hoe boon demit with 


Police Act — CUlichl. 

the lolw Act (\ of l^6l) ceii »►.. profcciuod Ami 
puniehed under eon KHi 16:1 of the Pen.i Ciilo p 

CrLjNlii ** »» tS 

- 8. 36 544 

Practice. &v rkmaxk 

— ApKel-Djff,.reiicc ofopiniun on s<.nir 

565 

sy- 

ficote Mie— CerlilKolej»r«coedhiir«, lrreiriir»P^K.u 

- "r *■""• "irT.'t’of 

Appellati. t-ourt, ^K»^er»f. to iiwmi»Mi«t-|*Uint 

jMt dul;- ventted end •.>rK.I-l'^.cHnn^-C^ 
fltole. wUpii ihvehd-lVmmplIoM ... 

rrgulenlv of— Koruce of nociec, |*ru.»f of 664 

0/, fo pa« onler i> tt^,f ' 

AUoffiMimte outflif not to D)eks enr w... 

'Crioiinel 


ef-SceoAd 

r., 2 - vsgr^'issr rr -S 

reorfi U*Ne»d»Pic»t> (/ . 1 

lu o euit for* deHoroiion dint * brn widow 
2«ruin on^Mrol W ihould.not ft„t ‘the r.^hii 

«.ut * w colliuereli of the *|*.t 

Bile bolder, (hr donee oolr pleeded cliat if- - ^ 

XceMcd Btli holder Ind 
wWow wet entitled to moke (he xFifl 

the donee for MrTice.fendr;^ of 

Where (bo QucMion rmiied iu a . . 

40 (3) of .ho Poo;.b Coo«, i« (xvm 
of 1e64> ee eneoded br PoaiaK 
-o«) AO. (I - 

386 

fieo. Uf 9 litf of. uojcct^n tai^ ,* ^c^. 
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Practice— iMuvU. 

Ikfi^r the •loath of » •U ft—Uiot 

anil bef'ire hi a repiv«iitat«vc* i» •' 

null nnil void. 

Objection oai» bo taken to >uvb a decit*.* i»vw«‘ 
twn uud sPysTOlc proeectliut'* *'» aTi>*«l it «ri* «a- 
necMsarv. M. Siw^taxi.' Ai'AH u Viitiuna^' 
Aitak.38«. 6S2 

CoHri^ymal <\f<m m 

lJnHfl‘‘ pirUm»*»fV ttfenr bj fhti'Kl t 

^l}ttfr>el CoH.t, uf. t.. cur.rtf ;-. 

lt>ff«l0ntot»lnm¥Hut •{ t^iMt^C4nt }’■— 

rfl^irt Ole iA' ' V </ IMSI. »k i'XX/l*. -- 3 
WhclV a District Court •Irnas uptuSiMl il-crtv 
\» •ccurdaneu aIOi the Uitfh C%>Mrl s pn Umiiinrj* 
decree » It crmm»l c«*rrccl an vrr-* in n» liual iltn^ieva* 
coined fnnn the iHlier decree 

f lien* Is nothiuir In tirder XXXI\ , rnU* 3, of the 
Cirli Procedure Cod*, which jnvreM* aC«»nrl frnn 
i>TociaiftK in Its n*n di*ere<r for lnli'n**« "ft the 
total amount awnrletl luTiium* #ueli total ituduih** 
iutercst <>n the Wl sin d .mi. ftl. ' 

AuisveuAt.ai v. Mi xuvni it SivAi«AH*ttt 320 

...1 ■ CrimuiaM*rucc dure Osh* (Act V .d 

J8V8). ss. 37*. 878-rI^noler i*a*e •Trial hr Jury— 

HcfvTencu -ApfK al -Mlifh ConrI - Couarmatjon -d 

eeiitvticc 995 

■ natvabie di><triiintnni. applkitlhni for. 

<i» Uridinal Side— CcrilllcKlcfol .\c»iWftteftl.(»eiier 
a\ Hud Heffistrar, neve>i>Uy <ff 515 

^ 'Bbtintf. uharK^'of- Kvhleiic*' «irainr>i 

accused, •emmle discussi<»n <d— Common 

825 


each 
object, niontloa o( 

Pre-emptlpn 

pRK*rxetiox K\ r. 


bA«. Vt MAK 


w 


uvioft wf, M* Inwial 


effect of 


MK'Sn', 

221 


rH<rJiu«'' Itg yfi'mH p<v> 

of oltHg 4^tlh pr.'MHi 

liyA/, tferl t^^S'trrol 


ft4fHt'tl rigKl 
Auiiny inferMo 
Price psed ia l«iMp «i(m— C< o»t'‘iirri./ii 
P^T.fNtpfer, safe bj, nftrr prr.« Jrr»»v, r/»rt •>{. 

Wlu«w a jmraon huving u iwvfcri'ntial ri^ht of 
pr«.ein|>t>on joins in the purchuw a iMTson liaving an 
inferior riffht, he loses Uls riirht of |•rc•em|>liuu. 

When* the )H>rcliasc>DK»uey for a sale is pahl in a 
lump sum nitbuHt speeiliCHtioik of ihe awtMiats paki 
by the various t\>u<(ves, the tnin»arsk>«i must U.* 
re^tardc^ as IndiTlsIbU', thouj^h tbc shares to ho tnkoH 
by the various veadt.’es amy have been spevifted in 
the <leed. 

A prs.ymptor docs not lo«e hU ri^ht of pce.caiptioii 
by solKiMT the land sisUseqaent to tbe decree for 
pre-omption. P ItAaniunit i. Kala 635 

Presidency Small Cause Courts 
Act (XV of 1 882), s. 9 192 

, S. 22 662 

Presidency Towns insolvency Act 
(111 of 1909), S* -Piviectiva or4er —Ayyfoi 

— dv^rwed person —^ppfwotiua for yro/«lioH to he 
judfed CH wreifs. 

Au lateWm protcctiou w«kr madu under tho 


Presidency Towns Insolvency Act 

— v<»ncM. 

kn«.olveftoy jnrt-dioilon i» a judicial order and 
njs|H*Alalih’. 

TIm’ uo( H))p*ar to huve pui any 

llmllalHiU M|Hm np|- aU u>.iA“ from origtnHl orders 
of a Jmli;e jvihujiA orders regulating 

ppu'oilur,'. , 

A ere«iili»r wl»o haic j»<u olituiued a decii'O may bo 
Ml* ain.'rn’v «’.l |nT'<m(i uiililh llm me^uniuged section 8 
.d I hi* ViVfUU’wy Town* |n>olvei«;y .\ct (III of 
lUOiM, e»|».*emUv w in**! th.* in*«>Ivehl ha* hioiioli 
pcvivni''*! ilm cn'dii.H* rroin Altuinti.ff thiil positlou 
by op|v»»ii«s; i.rocndhigs in>llcMUM| by lliu ci^dUor 
f>*r Ih * |Mir|.'o«*. 

>>». U :i|i|dieatiou f.., protection utter i\*fu6iil la 

I •U(*.'h*«;/e nni»t )••• jmlguil on ils 

uirriK If (lie in odkeia has uet.'J r ecklessly and 
<li*hom'«(1v, th' f:iet licit I.m cannot |»ay if ho run^n 
fi< 4 •jtricin ' ilm ennijeor of th.* imweT'if pimlablug 

him iiv at<u<'liHi'*i». niid iniin'i'.oMunnil fn tlie eXtOBt 
tie- Inw ullnw.. B, MtiloUin Haji r. Ah^'L 

Kkiiuw. 17 Uon. U. 11. Iri!) 507 

I s, nyilimi ad- 

j4t4rHl>’,l iHtAtva'—l-ate i'oi'i, uhfHtoht eb> 
far ".it 

TUi* htcmplHii il •ivllou 17 of the 

l*ix««HUmey Town* Inieiliinicy .Vet i* I cava which 
might to iw oIn allied Udon* the cnninivncemuMt of a 
>iMi Nil. I cwN*,.*! lu* grail 1 1*4 Aft Hr the ••amu' Is tiled. 8« 
/> *v DVAKktbiAS Tl.SHM.tMiA-. 17 ItoH. I . U. ^23 

948 

_ S, I 7 ly*iirH(-Jtbhr 

H-ifm >40 Iilo/hc/* Am* ]**'**• 

Ju If.." to cateW (IN — of 

lt4jh (•— <v. a.,w«d}f »./. .SrtUMty load /«i'«ppi-nr. 
./ ^Pn“ IrHi-y SmoU Vtl»fC 

•, U. •4.lr> Hitiirr. 

When mice ft Iwrsou i« adjiKlii'ulcd a ft insulronti 
crediting XYkinv an) remedy ugiiitirt libu must 
a|i|dyioii High Court on k* iiiMilvcmy "idu to get 
Irav'v for tiiut |>urpos<*. 

A Court id Sni ail Cn uses lius, lUeivrun*. no juris* 
ilH'linft wilhoitr lW< huw Ilf 1 he IliKh Court to enter* 


lain Hftu|.|Hh-Ation In ctoviiiHin nner the juiignioiil* 
^IrUi'T ha* been inljiulhiilril hii liisMivut. 

4^>n< WMlier »<i:iioh »! of tha Presidency 
Small Cauw Cimrla Oaler XNI. mlo87, of the 

cun IW durv I'.kIo cm|Mncrs h i*r«sidcacy Cuun 

•4 Small Ct.is<*s lo tuke ii soviuity bond fur the 
appeantiKe i4 tbc jo<1ffmcftl*4ebtor arrustod iB 
cwutioB of a dveeve • «l, Kisuaua AitAR c. 
OVRAACl.i’ XXII.g !“• 

Presumption, $er Uivni; Lau. 

Copy or documents 30 ycam 

IfatHlwnthig vf ci»j*yivi P/U 

«D»inff dovlaralum, admlssiblhty vf 


— Ccflificatc of corm'tm*»w br n'cordlng Magiit»l« 
—Dying dectuiwtlon teducvd' in writing— Substaj: 
live PTWciwe 


tinmt, h.*iil free, to* excavate 


—Long posse ssMb 

— >•> ■ Cruni of 

H/.o«UrJur. possess^ W 


Easement 


391 

tCBClD^ 


493 
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Principal and a^ent— Jkrom.triponsihiiky 

of, fur ftn orrw of iudgm^ni — iMOeninlN^Hpfusal 
to Codomnify, whether »uflirH>Qt cttvie for 
of omit net Sufficient cfture— A^nt’ft due on ter. 
mintlioo of ruatmer 450 

^^^^“Intolwnoy pcweedinj* — • 
Notice 9 crv«t] upon ■ffriit. if vffivlunl^ABi'nt h|»* 
pcariPk;~Waiver~A|eeDl, lU’i «f inx^t'ciirr Ur, if 
Act of priiioipol — I'owcr.uf.Aiiorut'v UenVnil 
iiutlioi’ily— AKuiK’y, (rmiinutiun iif.-Kulr 8 frnmvd 
under s, 5J, Prorinvinl In *.i| verier A«t. r. ;?l. el, 

i^} 593 

• ' ■ ■ ^ — w^^^Lwhility of Uorcmincnl for 

tiriiouft 00 I 4 of 1(8 scrvoiiir— foieerutni'iit 5 rrvAn« 
ACtio}; uucler Itodicory jiuwers, whrilior ourut — 
' 1 llt'su ) oriler.> G< •voromeut , o Ini l»cr linUe 224 

' ' .YoftNleftoi •"* 

tnct—Fromiae to mrord, ct^NWrvrriun ■i/rrro,m 

of ofd d'6^<—/2efN*i»r<'u (<•»». of. 

A pfuiaiM 10 |My d^wanl to devrviuic mil 

bo conAlniotl ntnidlinff (n th* ciminittances of 
eocli COM, the juUieipIo hoinif. whclbrr theri' i« 
tn am)QBllAod cnntrnct to jrlte somflMn^ or (ho 
option of iririnf? onythiuK o( nil i« tefi to ibo 
dloerotion of the proinMOil donor. 

V^horoA KottukotCAi Chotty implietlly OBrecd lo 
pvo oomothiuir Cktm to hii nirriii n* d'amncrmiioft 
for tlio cnheetlon of outitondinir* loft uocnileetrd by 
iho Offcnt'a predecoiMr, bot did no( fix n mio <»t 
peri’cntiffc: 

H^Ut, that, in view of (he na(aro of (hr hunineca 
(\f N'ultukoltai Chettier, (he contract wu rufon'oakla 
and (ho n^nt wa« eotitled to a rraMuinhk amount 
A 9 remunemtioii. NT* V»ti u lu Cutm r.Ki’Lixoi* 
tKi.v/rPACiirm, M. L. J. 74f> 763 

— • Silenea or aequh*arrscc of 

principal, whether nmoaiica to ratideatkm— Ajrrnt 
• obtaining pecuniary advnnraKea for bimrclf, duty of 
^Tnata Act (IE uf ISH 2 », a, hS^- Decree in favour 
’of prlndiwl— Crcemiim Mk* - l^irehaae by iirrMt 
of immnreable property out*ido Uhti>b India— 
’rnncipol entitled to decree for meane profit^.- 
UndMory injunction directing reronreratice of 
' prop«rty> wbotber allowed 216 

Privy Council Appeal. Sro Arrsat. 

■ • f>air fo eppraf— Apprl/afe 

Court— retifioaer aafifird t« b^iufit deebr— Crnf 
ffrorrduie Code (Act V e/ 1906J. «. 110. 

'I Uo pctiiioner claioied maintenance and Re. TS.OOO 
fur reeidoLvo. 'i hu Agont to the Goremor before 
orhotn (be suit wan brought aHowed maintenauco at 
a oortain tmte and drtallowed entiroly Sbo claim for 
raaidenee. lo appeal (bie claim wae allowed, 
the Tnlue ofthaolaica wm filed at R». fi.OOO. Tbe 
reepoodenU* application foricmro to appeal (o Hie 
Majaety in Cooooil wm allowed aod tbe petitioner 
then applied for loam to appeal to Hie Uajeety in 
’CcuncUfor the etmoutdiMHowed: 

HM. that in view of the fact tbat an appeal had 
already been allowed to be filed by the etber party, 
thr leave prayed for ehoold be grunted 

Per Asrlifip, d.— lu dealing witlTaa application r<w 
leave (o appeal, the peKtiouer ibooM have cbe 
houefiC of any denbt in the order gruudiig cartificate. 
IK. TJKBAMa £)B 0 Cabct r. UaBABajA or Jirroa^ 

19U. L. T, 9a7 272 


Probate. Hoc Will. 

■ fhVwVin Bturh, 

le— trr/rre Rurraf, el. I5, upjv.i/ Hml > ,/ 
ll’til. vrrrHtion uj, ffWivwtWmn y/... 
f’>m)<tineoH .-I mth "4 or H yru.' i>f. 

O'^MfUre. ftf<,f,net^ ... 

lu a pn*Ure case an ap|H<ai iii.ih-r rluuK.* I>, oV 
(he Liitur* Iht'cdt \a iiiAiiiluitinblv whciitlio 
»*f a Diiitum Hcocli originally livrirnig il|,> uiiinui 
differ in their opitinin. 

In r.nh r to lUnido wlmlivr u Will hhh l•^ccll(r 1 | r.p 
nut. it is a daiiff.‘h*u4 ground lo prta n d on 
eAliinalv of Ihu >igiiBluiv dviiic^l fr.,H, „ 
Iiaris'ih with tuhur n«lniiM<ul •‘igua'ures Mn’itiui Krvuu 
•w eight years bef^Ht* I Ik' rlgiioiMiv i>n th,. »'(n ,,, 

n.viT'.o nn (hul gr<uiiHl llo* futi hy 

iIm' trial Judge, C» l‘i\« llt uoM Da'M 1'»iisj>ha 
K ruiB Gno^r. Si C. L. J. 1*EN 3j^ 

Probate ana Administration ActfV 

of 1 8 5 M , ff . 50 — , I iM'iii fu M (f/>i ./ r,>,/ . 

f—i.j . tiehHi-rniAi ul W'lfi, of 

.<4 ir.fm-.r.ei uftee - 

A»*ismee, ,,’kt if. !.• (’>0 rmTutii.H^ 

tion. fi-MHft (■*••- Fi’ti^iMent (uHei^tliuent o/r^w^A., 
In a •boll* Court, uflorn P.^dmio ofu IVMj 
been grouted, i>o ‘|mo.Iu.u i.f the u**iMM*i.rn*‘rs of (ho 
Will aH»r. for ioii»idvmriim till iho Court Imo< 
deeuM (hut the |•n*Urv luii.i W revukvd on one 
or more of the gn*uud* sfu^ iried in euetiou 3rt r>f 
I he IhwLaie and AdiuiiiiNtratiou Art, 

When* an applivalion f<u revwaiion of n IVolwie 
U made, iIm* only quumion for voiiMtlenitjou is 
whether (hcapp.*llint- haie niAdcotiCa juxi causo 

U*f rev neat urn. and the ajiplication l>e <li«. 

miBMil <in tbe grouad rhai il»* evidene^' nddnred by 
the applieania fnr rerwation, is not sufficient to ihrtiw 
dtmiK nfum (hegennhirneitsof the Will. 

A ^•e^»on iutererted l>y asBigumeiii in the estate 
of a ileceesml may, whero a Will lias licen set ui> 
and pmreil at varianee n ith his ini crest ■ aj>p|v f</r 
revnearj(*n of lh« I rohnto of the >Vjll ao *.*( uu ' 
Therefore, if it is proved thni a person has ncntiiwd 
Iw purehaao an Inteiwst in tiro properlica left hy 
the deceased, h® is entitled to be heani in the nr.u 
ceedings f«r giwn t of Probate. ' 

Where a notice was aervwl ia a Probate pnicccd. 
ing upon a person who, a week before the service 
of Che Ubiivr. had transferred hit interest in i|ik 
preperiies and whore the fact of t bo transfer was 
known also to tbe applicant: 

ifeW. revoking the Probate, (hat (lie grant nos 
cddalned fruudylently by makioga false suggesiiou 
Of by eoucoaliog from I he Court aecnething material 
to (he rase. C* UoKasRadatini Dashi r Kakka 
IMIAB Maxoal, 19 C. W. N. 1<0B 

— " *s. 56* 76, 98-Prn. 

bale grunted— Inventory, luraishiag of— Properly 
transferred by bifurcation of District to aiiotbor 
District— Jurisdiction— CoDrl granting Probate if 
can den and inventory 4b 9 

— w— ss» 76, S 6 499 

Froceaure. See Cammsirs Act,®. iCO. See 

FascTics. 

Appeal-New party— Remand 



IOjO UNUiAN 

Procedure— vhum . 

■ Dutv of Court to accud.'ij 

-> 0 !ni^sioo to 4- to. effect <•( 359 

— B < 0 ^ n t »>n — D -*$ jI t o^iiitiia. 
atir Uccr>*)J 'o\ pivsi 'ii< nf<>>rlaiii a'HTint wUbio 
voftain rim** “Pttym‘*i>» n*»r m mU* — D ‘fen lanl * 
p^rcution for cuat* 994 

»neftJlny»*-Sntt. when ran b»* dl9> 
luUiod on |>len<lincr« alone— DiMiart km b.'twoen 
avtionaUo nml iion>nctiuAaUW eUiia —Proper pro* 
cedttro 704 

i t abkck. eSerl of 876 

Provincial Insolvency Act flit of 

1907)* SS. 4« I2(3),&l^/M>l.e«e,pr«. 

rrrdkN^— .VotiVe »e»’ir«f aymr. ij —Af<nt 

U'Aner— 4iK«^ '/ iMi/ieaey i/ 

lift o/p^»«fipnf— Paner vf 

it\f“Avf^9t Unmnaltnn nf— Aifr« /raiHfti itiilfr 

4 . &1i Pro I iVinr /n«ofir»ry .IW. r. ;f|, <S). 

A out ice of pn)ee»dinK< tn insolvency inatitntvnj 
by B erediutr carved on tl;o cfcnt of ilie dnbitir, ic na 
nffeclual nc if carved on tbo dcMor Uimin*ir, * 

AUhoui^U dauiiP |3) of rnie ^1 of iha ruloi framcsl 
under ceclion &lof the Provincial fnantrener Act. 
reqaicoc tha notion to ba carved on ibr drlxnr himecif 
t>j rojtiatered poct» there ic no cipr«*>9 pruvUion (hat U 
chould be cerved nnly on the debtor. Where. iHercfore, 
nil ai^iit of Oio debtor qat« notice of the proccedinirt 
and appenri at the Hcarinit he nnial be dremtsl lu 
have waived any objection that he miyht bare hod 
to any auppocad {rregnlaritica in iritinf tha aetice. 

For Ihe purpocac of ceciion 4 of cli<‘ Provineial 
tncolvoncr Act. the oci of an ajreat may b? the act oS 
Ike principal, and. therefore, where a« aKrat dv|iartc 
from the plaicof Iniilneea. it conitiiutea an net of 
ioculvvnoy on th** paK nf (he prineipal. (ho«ibtli# 
Enrich Law reqnirec the act to be n*|>^rwHial act of 
the prineipal. i.r., the deblMlilniccIf. 

Where tbe p'>wcr>of.a(lornaj. under nhkh in airent 
octe, ontpowerc him l<i do other avt* heeklea carry* 
ioft tin (hn (rndo and danUng with hi* prvpenv, 
hie agency dn'« not term innle immediately on (ha 
preiBnlalioD of a pnilion forihe adjodicatiiwi i4 UU 
principal a« inaolvvnt. U cubcictc to ctave Alf bunk, 
rupbey orderc againit Ilia prineipal. M» Kti.iA»c 
SiNOJi Bhai r. or MAotAc, 9 ll, t. J. 7 mr, 3 
L. W. 13 S68 

S. 12(8) 583 

— — — SS. 16 (2) (b). 43- 

Apptieitlion f9- a. rtH e/ laaeJteat debtar-^.Verir. fM 
•heic ruMeap>i(it«/ rt-Arrfd ~ AitnktmfAt tf a-lJ^Aiem. 
tioftf Aoie a^feii -Order •/ arrft Babardiaelr 
Ji^dpe rMrei«i»9 SmII Cmum Ca«rr )«<«rcrc-.i)en. 
CiCA. 

A fudge fitting in tbe Small Caace Coart cannot 
diveat himself of hie powers aa a lodge of that Coart 
aed immediately proceed bo dispooe of an oral appli. 
cation mode to bint to axercisa bis poweiri aader 
mlioo iK. clausa * (b). of the Promncml Uiolvectcy 
Aot* 

When a debtor is daclared aa inaolrent. than as 
long as tha order of oiljadivalion saboisle and is not 
aaoiilled. ho cannnt bo deitrived of the iamaailT 
coofcrrml upoa iosol vents by dm iqsolreney AeL 
Qsless notice has boon screed apoa hin^io show coose 
why ha should riot be arreated, ^ 


CAStS. tl 9 U 

Provincial Insolvency Act-coutd. 

There will be no annulreeatof adjodi cation once 
made unless the promlore prescrlbeil in lecliopc 42. 
44 and 45 of the riwvinvial Insolvency Act 'is 
fnlkiwe<l. The more fact (hat proceedings were 
cvnteiDpfatcHl aniler section 43 is not enongh to eliow 
(ha* the onler (»f adjiKlicnlkin il nnuullctl. 

IVliere unan application being mnclc in cxecotlon 
<if a decree nf ikc Smnll Cinse Court to arrest the 
petitioner, who had alr<*a<ly U'vii adjudicated an iotol* 
rent, the Sab»rilinaie Judge lUn'Oted the arrett, 
acting in thi' exercise of bis powers as a Small 
Causa Court Judge 

/fefd, that no appawl Uy lo tbe Dialriel Court 
against the onler made liy the Suhordiiuto Judge 
os a Jsdgcof ih** Court of Small Causes and the only 
remedy WAS by wny of revision (0 the High Court. 
M . S R»fi A t r A y .. At r. V ax KArAcuA i.am C k k rrus 

19 

S. 22— fleranwr— Coerl's 
/n#rrrnn«— KcMcdy perrhaarr la aurfMin. 

Section l^of tl>e I'roviueial Tnsolveuey Act does 
nos contcniplato Ibat a lengthy inquiry should bo 
held in a complaini agninit (he irregularities of a 
saU* bald by a Receiver in an itisijvancy case as if 
tha matter was a regular claim for K|ieciHc perform* 
antv. Umler that seclioa the CooK simply ratiflasi 
reversas or m<Hliiiea the exacutieo nets of Its officer 
and any tmlvr iimler that sectiun doer not procluds 
a party from |)ura«Mng Ida iHxliiwry remedy by a 
suit fiw spaciflr parformaiKe against llic Ueeeiver. 

L, 8» Ramax Cnxm v. A, V. P Firm 684 

— » t« 34* AUtt<hmfiitUfer4 

juAfmtnt, rash drpe««trd as «ecurjVy foi rritAdroiriAg 
— £Vfead«At daefamf tntArrnl—PlaiHliff, {/ 
any rifkt in t«<MrU9 depenf — Aecriivr in iftsofiaacg, 
rrf ht •>/, to fct fha WM«r^. 

Where tha propartiea of tbe dafeniUnt. which 
ware al Inched haforejudgment. are rolooeod oo bis 
paymant of a cash oacurity and tha itefandaot 
is subsaquantly daclarad iniulvont tindor Act III 
of 190?. (ha plaintiff acquires noUen or obarga 
upon tha monay dtpositod as security for getting 
tha aitachmcBt boforo judgment withdrawn and tha 
Roeuireriu insatecikey of tbe dafomlant'e proparly 
b entitled to hara tha money paid to him. 

Bach monay not having b^q realiiod in exaontlon 
of a dacrae prior to tha odjadication oriar, section 
34 of Act III of 190? doot not apply. C« PaetfoTHA 
NAtn r. Uoiixi Uonax Sax. 19 C. W. If. JSOO 973 

— ■ ‘ ■ — >8> 36, S7 — TnMfer 

ef praprrfg 4s iatalceAl rhartig Itfort Air /bilum-- 
Oeod JailA.Sesr bg iasel lauf «tfA u txpvs 

rt g»4V pr^trtme* ta eoe creditor over otAers - Ikst— 
Pressure af creditor, r/ft< qf. 

Under oaction M of the Provincial Insolrao^ Ap4 
^balast of tha *6«iM>hfcs* of a transfar moda 
ineolvant in favour of an ineninbnncar oh^lT 
hefcaobia foil ora ie. wbothar Iba lender iatasAad ’ 
that tbe odvaora shoald aoaMa bis debtor to cony 
on bfts buoiaass and whathar ha bad a raaeouaHf 
ground foabeliaruig that it would enable him to do so. 

(a coosidanog w bather a transfar of prcpaiiy muda 
by an inoolmt wna so node with a view to giro QM 
creditor prefarenco over other creditora, tha tael Is 
what was tbo prodominant motira in tha debCor'a 
nnd at tha tima of tha trantfe^" 
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Provincial Insolvency Act- coodd. 

prfMn» of ft creditor csclodet 
pieferoDCe, which i» ft To]uD(fti 7 ftct oa (he port of 
iho debtor. 8, in ^ FiftM or UiraoMei |J^ahk\ 

to 


logl 


Provincial 

Act — CDUCtil. 


Da9, 9 S. L. R. dC 


c7 SO 

. . . “■ S* 37— Irtw by 

V *>!• o« 4 i»i«ey Wihny, ot 

Kwener. » *0 

If M iMWlveni leU ftl ft roftcouftblo reel bis occumd. 
cjr hotdiftff. the tTftusftciieo U v»|jd imd mnoM be 
iVf Pronociftl Iwolvebcy 

It is tbp iloty of the Ueeoiver ftn.l (!.<. Coort 
»dmiDi»tennK(he eeUte of on intoWw to preserve. 
M fftr as possible, the estate ef the iBSolv.>nf for the 
beixebt of Uie crediiom. It is sot drsiraUe to wire on 
jnj property that is of value. A. OtsAtJ r. .Ssc.sa 
Mat, la A. L. J. J004; 36 A. 37 7 j 6 


$.43 
8. SI 


IS 
563 


Courts Act 

(IX Of 1687), 8. 25 880 

—7—— Sch:ir, art: 7-5«ii 

/or rNheNcrJ ktttohadi, uhfthfr r«y«Neyr h« Comrt 
of SmaJf Ce«Me> appcoL 
A soit clftiioiDf enboDeeJ t'ortM&edi ou ibr 
Ifjound gf default io peyrueut of tW monev mte, is ftOt 
ft suit foP 'oQbftftce nival of rent*’ wit bin ibe mvAaiair 
M clftuse 7, Schedule II, of the l*ro><ftriel Smtll 
CftQso Courts Act etid is Cii^iuble by % dwall 
Cause Coiun and, tJiereforc, uo second appeal lies 
» such ft suit. m, ClIIbCRffte StTAftAUAItA », 
TsuKAts BsKoavvi A rp* Rao 87 i 

. ~ ^ art* O^dyerrhl auMo* 

r.rofisn perseaal— Jieac for hoNtestmA Imad-Con- 
nmetioft of Stetufe. 

ftoihorlsatiim cooteaivlfttcd by clause 
\8J gf tbs seoood Bchedule to the Frgviocitl fimsll 
(.ftiiM Coopts Act is entirel.T persoiMl to the 
preeidibg: Judge. 

By enact iuff clause 8 of dcheduk II (o ib«- 
f^aculSoiftU Cause Courts Act the LcgisIatUT 
joeendsd that suits for the recorer}* of runt shoald 
bo tried QDdsr the bmall Cause Court pro. 
^qru eaJy 1^ such Judges as have bera espiwssly 
wrvonsBd to erereise jurisdiction in (hat be half; it 
net luteudsd that jarisdL*tioo should be cooferred 
order on a particuUr Small Cause Coon. 
“^ poctigp of the qualifications of the iudiridual 
ttey preside therein. C« SariiaALi 

r. GetAV Maxoau 19 C. W. X. 1236 177 

art. 1^— Se*^ U .vcercr 
««« ^reditory ejjke— ysvudecfio.i. 

^ UfcAahe of a tern pie to recover the 
hsrsditftpy office from the trustee is 
•^option coatained ia clause li8) of 
. .y**®**^ of lbs Provineial Small Caues Coorta Aei 
n.... .M®®;)* **«I i*. therefore, not cogaiMbk by a 
S“““^ S".ll C.i«e.. M. 8...IS AC...TA r. 
«s.7A CraniuTa, (i0l6) il. W. K.S46 ^06 

_ : - art. 3J— Sait to 

wwvor dacoagse for wroogful removal of fruits 

— QussUoa of title, dscirion of 5 


Small Cause Courts 
,, — Sch* IJ, art. 31 — of 

i nure C«-.V .nu^ol 

'TIjvrv tU- plaiBiiff br.>ught n Miii i<. no^Ivvr u 
wrtaio sum of m^y on the ullcgntkii limt n |>arii. 

r**?* properly of tbe parlirli nod 
that the defendant had i>anshl lUh from the - hi d 
auk a ad appropriated ihs cm ire tish bv sollmv^ 
I hem for Ui» own beiiclit : m m*. 

WeV that the suit nns otn. of i|,o nuhuv 
cogniisblehy ihv 8m.l| Cau«. Cnun niui i|,„l. thoru. 
foie. .Ml sfi-ohd ap|H.Hl Ihj. a. Simiv Ua. 

Uabuh .Nabsix I.AI. 797 

Public Gambllngr Act (til of 1867 ), 

Hit him lo*e t.K'b »ifU, if iJttrr 

Sonud iUe sides of n bnlh<k.| im, mi tUr .Imn. 

of a sem..cm-hv ibrn. hud Iwon raised a low n^l 

<rf hio^.lwk. and ,1 was v,k\,in iho uf 

i. . k'rok.wall ihattnnihlihiti.s.k pjacr 
IWd,that the ewlo-u^. was h place, witlif,, ilm 

’’orisoo^lTs^u?" 

Punjab Courts Act (XVIIJ of 1884). 

797 

'’uo-'f*l9l2)^^'5 <Amtni?,i,ent, ||| 

Punjab Court* Act 'III of 1914). s. 

flOO 

Tenant* Act 

UN 01 J893;, 8. B^.h.rrtnent n/kii ©/Ar.- 
kertayyluad yiUsiedty Hkefhe> himU 

*ay. 

Where a (Jovcmmeni tenant vveciiled a deed of 
ngp^ment m favmirof Ids ihreu bnHhers whmbv 
be let them oc«j*y onc-half gf iho Und inclutlud iu 
the ^verament grant iwl on his .ubswineiitly eueklnir 

to eject them, the hrothvrs sited to have (J,c notice of 
ojevtaKnt cancelled' 

IfvW, tbaltbe agreeiuvot admitting the uUiuliffs 
to a shaie id the tenancy without the nruvioua 
coBsoat in wntiog of the Pinaocial Commissioiier 
wasvotd, as being m CMtravention of section «gf 

Act. im. and 

coeld »cA Ui rehed on. p, Vm gj.vcK xaia 
Hinoa, 3 P. R. 1916 Rev. 4 ^^ 

Punjab Laws Act (IV of 1872), 8. 9 

—Sek -FxcAesy. • 

^PrtmeifJc om Hkieh hhIhk ••/ /.„„>, ,ci>oH thvufd 
^ Aetermimed- Pr<.-mi>ttr.o, erA».a-> «/, bu lo^ ful 
«eefrs 

Svery tr»nisct»o in tvhicb the coasideratioo doss 

oo( eoAsut merely of moMy but alio of the conver. 

^ to the ^or by the vsndee of soms land, must 
be eeamdered upon lU own farts to decide wliethor it 
•• P«ro*7 • sicbftDge or is of a mixed 

if J trobaago. 
tbe considsmiou for u tiuosactioa con 
of a wh payment of Ra 8,600 sad the traeifw 

aud the transacaoB was an indi visibls one ^ 
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Punjab Laws Act— 

M.'M, thauW tfubrtCiMi was 'mH whi^h 

touW b" 1»T-CIM)>*''**' 

Tlic vs-^sifto bf |ir«.ciiij><l«>n bj UwfMl ioe«n* i» 
ciwiw leciliniMC. P. Gvi. MuiwHSi*ii «•. Tot* Rot. 
h2r. R, 19i65 172 P- W. R. 1915 221 

Punjab Limitation (Ancestral Land 
Alienation) Act <l of 1900), 

Punjab Pre-emption Act (ii of 
1905), S* <v- 

flutrtr la vliliioilftt biA<I. 

Id nppkinit section 12 iif thv Ai't 

only the propri^tafy laixt niul not tbu »h<a,Wnr UkH 
of lli« pr«>uoivt<ir it Co bv coMKknHl, u« for porpMtf* 
UkethH i« a ui«r« uf I he t>ro< 

prietary land, p. Jawxla Si^ch r. Lauha, IT3 

F. L. R. I915i U b F. W. U. 1015 27 2 

. .. ■» S« 13 MfOArnf 

• J—Kesitlenlial iJ9<f filk »>i •rtm fft rocK 

The wlicikicr n)K>n i’Oriaku fmeta foil ml 

II buildini; aIioiiU or »buiiM mrt ir> UpIO lu be a %hop' 
withui the UK^aninff ‘if »«*rtlon 13 of I he Punjab Fn*. 
MTiipiion Arc, lIWi, iyuiic of law and eoiulicucea a 
good griHiuil fiw aei'iiHl a|»|wal. 

The noril ’tliop’ lu I'l <^4Aary nw^uinK denotes a 
boildinp or an aparimant «Mch >■ pKnanly a»ed 
for baying and leUinygoodi, 

Wheio a plaee wai primarily used at a TeAuleatial 
plaec. 

IH’i, tliai it was not a shop aUbcagh ihert was 
in it au oven fur eonking iWi« fur any une who 
bmn|;lit Ilia own dour (or tliepurpoav »tnl paid in 
oasli or in klinl for l>akinir ilie P BiiAnas 

Ham <\ An. All Bakii«ii, 69 K R 1915: I&« I’. W. R, 

101Q 191 


[ms 

Pre*empt1on Act— (leis)— 


Punjab 

cooeM 

Boi enjoin the dUmisfiil of an appeal preforttd by 
the pre eiuptor in a case where he had withdrawn 
the money deposited by bira iu Coorl before tbe new 
Aet came into operation. 

A pre emptor who claims the benefit of tbe 
to section tlof the Piiniab Pre<emption Act (11 of 
J9») •hiMihl prore the eiistenoe of eo-ifiaaous 
r«»rd of ownership of land, on tbe etroogth of 
which he ctoims |•re-emprion, (or a period of 20 
p^rci'ifi^ie the tialo of sale, either 
in his own name or in ilint of an agoatoof lui* 
1h utb« r words, lUc period of 20 year*, referred to 
in the peuriso. over which the weonl of ownersbip 
•booUl esteml, aliould bo computed back from tbe 
dale of sale and if there owar any break, m 
however short a period, in the record of ownership 
ie the name of the pre-empior or any other agoate 
of his. he would furfeit the benefit of the protnio. 
P. PaitHMi CiiASi* i. Sava Chaxi). 75 1*. R. ^9^"’ 

157 V. W. K. 1015 

. s. 22 (4) (a) 


202 

202 


S, 1 6—.V'‘'i<r Msuc4 

,Yei ft.’ih hi iMm i", h Acf her « «/ id — ll'a i re**— F» h / nk 

.Ihomlien M Act (Xf/f 1900) «. 3 <3). 

Where n Naib.Talisildar, under ihe orders of 
(he Deputy Couminioner, Uaueh a notice wilh 
a view tv fiod out whether may member of aw 
agricultural tribe is williog bo purchase (ho land 
proposed to be sold at a certain pries to a pemn 
who is not a meaiber <if an agrieuUurak tribe, the 
iioiiee is not ouc given throagli any 'Court* as 
rci|uin'il by section IH of tbe Pce'CmplioB Act (11 of 
1005) mid n |wveiiiptur wlio ssserls his right of 
pro.einpitoii Init prutests against the leason^toaesa 
Ilf the price at which such land is <»ffeced to to 
sold, d«>es not lose his right irf iwe.emiaiou. p. 
Kauau Ciiaxu I. Ouii.AM Uassax. 74 P. R. 1915 

199 

Punjab Pre-emption Act (f of 
I9i3), 9S. 2(3>, 22 (4) (a)-CWi«cr/i>a 

fb^resjwctnc <ftcu-^F‘*>iJab Pir rm^iV* 
Act (tl y 1905). A. 11— Rrociso— Frried pf 20 ges'*, 

eempuhitien of. 

Saotion 2 (3) of the Punjab Frs.emptiow Act fl of 
1913) was not inteodtd to give aud doas aeS giro 
retnapectire sfleet to sulv section (4> <a) of secHnu 
22 and this sukasctioa can only apply to a ease ha 
which ths money deposited by a pluiotiff io a pee* 
emptien suit is witbdcwwn hy him after the new 
Aet has eome into foece. In other words, section 28 
(4) (e) wheu lead with veetioo 8 (9) of the Ace does 


Punjab Tenancy Act (XVI of 1897)* 

as. 4 (15), 6 (1) ((l?-Muatt-ilujawar- 
rdfeyr ser^nai— Jsginlar. 

The wvaiesr wf a village Ua«p«h to whom wmo 
land has b*eo granted as a 'mnik' by tlia vlllago 
proprietors for I he mainicnftQO of Iho fcAeapeh, is 
a 'village servant', and is. therefore, excluded from 
(he definition of •' in e'^ctloa * 

(15) of Iho Psnjab Tenancy Ad. 
boBKA r. KmaWajx, 4 1\ R. 1915 Kcv. 73B 

- 8. 5ll)«J) ^238 

Railway Actor Canada. (Aev. Scat. 

I906,c. 37),s. 340 6“* 

Railway Company. SrcCAtmiKa. 

!■■ > ■■. goods consigned to— Soo<d«Uvoi7 

-buit for compoiisatioa— Limiutinn— Cause of 

uctiow— Cotomow carrier, liability of— S|>cdal co^ 
tr*ci.cfed of ‘r/*t 

Ralyat. Set biaoLoauA TexAur. 

R at 1 1 1 cat I O n ' Continoiog obi igation 723 

Receiver. gwOiva Faocsncae Coon. IWJ, 0- 
40, Ra. J.fi. PaoTixciAL Ikmlvbsct Acr, s. 37. 

Registration Act (XVI of 

S8. 17,49-ir^t wa- 


- aw* ■ < • — j j «/ 

(etaieg rf<r/aiwtie* vf dintiQi* of •^«si o/ 

member t >•/ j9*ml HiVU family Mnrtyitlerei, 

rAilUfof, it* eeiAtuct fvr proving tUiititd stofar W 

fuHsiip. 

Iw thecoureeofvcruiupurUtino pi'oceedio^ tma^ 
(be Benberaofn joiat Hinda family. cOQsistn^^ 
a father, bis two uudlvided eons and a 
pmAeceasad wra. separate lists were prepared w tw 
properties, both Bvreabla and iu moveable. >* 
poesoseioa of the several nenibsra of the faiaily atm 
available for d viaton. Tbeeo were eocorad io a book ^ 
gether with the velae of each prop.*jtiBS- •bo**'^** 
kials were thou totalled up and the ralne of the su^ 
of each member aeeertaiued and share a^sr (he 
(ellewiag ft >te appenroth -"fa fhe preevace pftkt •«"* 
aeswe aaaed )wr«un (er *e« dUi Ud.“ Below tbm a^ee. 
(he parlies nnd the witneseee signed: 



Tol. XZXll OENRRAL INDEX. 


Reffittratlon Act— uoiM)~«Aarid. 

tbM ik# book fA&liiniiiff tb» •k>r» ontn^* 
WM i fnraal docUroiioo of of «(acu» uii*Ma«l 

by ►Dd (bol o« »H«h. ic afffvtail (bo 

ftbb pfnponio* aoQlioaod thcvoin oml (hot ni« briiitf 
lovlMmd. it woo lUflmiooiMo jnot ciiooco u>p^>vo ptxi 
tbo 4hidml oUdio >4 (be iiiro»i**ro *4 (h«* UmiW 
M. AtTAKVm UAlllO.VPO.t i\ rVKl4>AVI K*»l*Nf\N 
tU W. Il»4 SIS 

~ 9* •« (Vorf 

iowjo room/od W >>• 

h»m of (moo (m ruMp'VwiM'— rrtiof m>/ »oro*r,i — 
iMor. odaw#i>f(dy ty, «o 

A mt(oii» f>iit for «•« p«»mprT»mi^il. 

A moAwNMJ ooo wHUon ami mi tW Tnori, .V 
loMo woo roi«CD(i*«i on (ht* aom** *Iimo itm in^ foirm u- 
Un id Iht* (onn» iito^u nliich tbo (ohd mo» im W M<i 
by tbe loiiour. Th^ lioar om a iioI Ion ii 

WM imH irpotoriHt. 1o(ho iW Vo^< h«. 

BOiitioood boi ihi* i«*nu» I 

IMd. in i •uboc<|u»u( toit (or I'i^iNivni. dioi ili.> 
Bo4 boiJur ?nn»ivivd. ho- MiuOmiMilih >!• 
ovtdooce. U*P.8«n« II ihpm ». K im«him 

blsUioik 449 

Si it mmhW (■••*•«• 

JfCfft c/ ('Morf, irA^fb^r rvifoipr' iiyi 

Troo^(p<* <d bf o lliado lo/oiwNr nf •* 

ttindo mdoie, of—Tinntf^r -4 An ( M* 

of lUt), ■. H. 

Boebioo IT of tbo Kotfitcrociuu Act ihiro ikk oppli 
to piwpor jodtciol pruk.wcdiD}(», wbc(hi«r 
«l pWodiogo filed by the ]oirlic*i Arofoialf>r^ fiioih* 
by too OoQrt. 

Wbero. tberefure, o eonpronuae nrriveil at hv (Ih* 
pufioa toocooe i» ioeur|KWB(«Hl in ibo (crto- of 
too decroe of iho Cmirt. inch i'oiaprooM-o mn 
be oddncvd in eridoMO In a »ubMM|<ien( aui( noi* 
witbctondinjt (botil ho- not I»h>ii r<*;;ia(cnMl 

WhotO, o eloina by a Hindu nhUiw r«» ■ ivrdun 
^^•tty oa nhioJnlo inriu'r »oa i<i'iu|ip»nil*M*<f 
by giriofr to tbe clainuiot <ine-(«>artb of ihc 
pvpoMy in diopote «im| it ito» odmillcil lliot (hi» 
OM.fcranb woo for in cscew of wbai »hc would 
boro bieo catitlcd to yet if it were intended 
Mioly to toko tho ploco of her mo'otooooco: 

ifcid, tbot too preiumption of Hiudu Lov (hot 
too tmiwfrr by o Uindn »nU to o Biodo fern ole ooly 
o limitod ooloto U groolod. did oot opply ood 
tboi tbo tionafrr wot no obtolnto trmnofor for- 
•vttod by oectiao 6 of the Tmonfor of Property 
Aot ■. SAKKtiuvtbr Pi Lit I r. McToraAiii 
la U, L. T. 497; SO M. L. J. 77% (lOlA) U. W. X «fi6 

260 

" I " ■ S* iT^Dovnmeuc j>ronii»iii).' 

to do tool* oct in future, if rrnuires cetfinmtion 

708 

' '* SS< 17* 48— rarryiWrrp-l 

irrma irbrtArr odwjMihfr far prorcop fair 
ml ^ (MO nod occvpafton. 

A tenon of inmoteobte property whk-h ie com. 
ptoocoily remtmble and sot rcffiatcrod. cnanot be 
looked at lor tbe pvpoao of dctermioiof (be fair 
amoobt of oceupatioD rest payabto n mpect of ibo 
PK^ny wbicb formed tbe eobjeet od (bet drmiee. 
AHMOMotAt Cbrtt r. POOSAU SPfrtA. 2 t. \v. 

W 279 


Registration Act-(t9ivt)..,nr.(.i, 

S* 17 ( I ) r.. 

>t.gtll^C.>a4»-Urarwft—Ofrr Ki/^t f.H .r,iu.>i 

fimr, rfert 

When* A M*U»o UoqN'Ohd utr f r Ub. m U\.j 

a rvin»i«*r»-l-*lcM| rimI (Nhi ihc mhim* or ilo- fo||<«vtM>j' 
•toy aKri*c»io Mdl (lo> pro|H*ny lo .4 foi iIjc .-rtiiir 
amounr m wrilint;, if* eirn’oiiont it iHinijoiUiinlc 
r<*in*irnM«* ■> mi* iiol uktcIv on ntfnrmoMt (omIi 

HhH*l. Rot ri .|uir<* tt-tri-irHlioh. Imm i. .<im< hIim || 

cn'aiv* o nijht vf rctlotiiptiou fi r thui uuiouiic 

Xu offer to >**U uti<l to k«-< |»(Po offer o|HRii<)i 
ci’Hnmi ilot f.ii /' o. oii«| efiK At hhv iMiie 

ka'forv acA-^ptkiice Iv ie««IKi| L- B. Mi Imis i 
II M. ^ *-ia OfO 

S. 17 id) 604 

*—— ■ — 8. 17. flU0*8> i2). Cl. il> 

f'l fit.. ... ^ . 

> «J IRf.' ^U'fo >iO I ,1 I « « 

• fVi.h R. ... (, 

.Vnel.iu i.pi.lM <1 for le u< rsof >i|hiMi|.lriinoii »• 

I" lUi; (lie \m IMIU 'oK-U I MlMleil lo ihe < Im i 

ilciiAiM'.l hu.l immI, Um the n|i|>lM'Miioii \\:i. «.|i|m>7,«p 

l*y (hr rt'lotioi*- of tli.i «fci«u»« •! uo<l ^lo- nlr»i n »om 
foi a «l•‘•*h 1 l^ 1 ( MIR ih.At -ll*. HIM ill |•o■-<.->|ol| <if (he 
r-(Ri«' nnil I Ht it t«.d to ihe uli.ileof h, 'fho inirtie., 

ko««.\t.r. I'aino io utid tin'w m|i u ih.iji 

a|fn*<*«iici«t. |H.(iii<>(i him (hen pre^i ule<l to the 

Coorl embiRli iiiK ir.liafiM the term- uim’eil iijniti 
ami |wai iiii* for a lUvnv in term a of tie' 
prwiiMi, Sitb*c<|ii4*ii(ly lie* j.ruintiff nitloireH froio 
(be »iii( 1 HI the la>iA of (ho Ciiuij'ioinMu' mid i|«k. 
anit Ha« ili(nii»4c«l. 1'hc Heh inluot* tle ti mimI (Im 
hhIow for r^tniidou of ni'e.oiiit- o| the mel o 

Ha* •‘iHH'i'iWiI thnt iheii I l.iiMi iMH-i hiil unh •* 
ilu'i awlU joit III 4’Cuh'in'i- ( 111 * Urm- of the nure* • 
*»cni cnlcn-l Inin bclHri*n ihe }«miio. in ifir 
|>ri*VH»u* *uit 

f(r<<(. liiMt tlo* |■*(i(i»•n • ml'i-liintf ilo- lptni» of 
i|h« «'«Hiipri*aiiM* fomieil |Hii: <»f lUe pU'a«linu> of iIm* 
portica in (he ca*>* ninl iwinit iiKMrfAiivii*il nn Kin*li 
into the jinik'ial rrciml, «)i0 tint nvi'd n'ln-trutii.M 
IB «»rdcr (o make it a«haMril>U‘ in evidence for the 
purpikcof toil Auit. P. Kohabt ^KI.VNkR r Jam> 4 
6BiANca. 9] P. R. 1915 937 

■ 88. 32, 34, 35. 77— full 

fa ctMiprf rrynifmfiea— '*PriKR r^rcuf.'*; tbo iocu- 
mimr', wreaiay </— Ayraf— Cearf, da/y of, nhHc 
yrarrrdiay aaifrr *, 77— Ohjrc' of rtfiarrgtion—A*:. 
/wef r/rrafiMl — Comrt mtti ly* r rrm la nf — 5« 'f. main- 
taimbiH/f of. 

'fbe pbrwo *'|)cr*nn ezecotinff tliv dcicumcnt** and 
i(e drriralicea aa uecd In aocCions 99, 94, 35. f A 
And 73. Indian Rcyirt ration .tr(. refer to rbo |vr8on 
who actaally atirna or mark* the document in token 
of L'sccetioii, whcibrr for hiieaelf or on behalf of 
none other peraoD: and be i» thu proper defemlant 
in a eoit breafht to compel realBtratiou oatler sect Ion 
77, BeffiAtratioa Act. 

A RcffirteiinK Officer hns to ratify lnn>»elf that 
the doenment wasexecuteri by the perron hr whom 
it parpnrta to have been »i|mei|. not coni-itucli^’oiy 
bet adually Neither the Iteiristnr nor a Court 
proceeding andcr section 77 haa any concern Hiih 
the kpal effect of the doeoment, c y., when tbe 
exeoataol ia an apenc profeariny to execote fora 
prtocipaJ, wbetbar ba has aotborlty to esreata. 
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Registration Act— (i908)— coa«i<L 

ReK)stmiioii it to rotmJ ogminti fronti lij* 

oUtoiniij^ a cont«>ni|>omiooiii paiUicttkm oni) on 
iiiiimpeAcImirle rcoord nt vncli ilocumoni, aiui for 
lliot piirpotc, tlic Rcffi«t«>nr>r C»ftccr unlj to bo 
»otHno<t (|\nt ft o^rioin porsou, ito*. Iioiof o minor 
••r liuifttic. twlmitt hftvinx nr markotl tho 

iloed ffhtcb purports to hnT>* 0!<«>ralod hjr Inm. 

Where* n dcp<l iaoxocoecO by on agoM fur n 
prlnci|4l anil tlie tutno jigont Hppvnre and prosaiitt 
Uic deed or nilmit« oxcoiition i>ofMO ijie Roei«torihg 
Oltieer* iliti i* not n caw ot prewatamn umb*r 
Tectioti 32 (r>| of tbr \n or nppaarance aod 
.ulmiiTWkn by afs'ni unilor tertjof, 34 <1) and 35 (t). 
It Is n prrwnintion, oppOHiabK o* ft<lnki««M4i be thr 
ociual *• rre ki t nni hi m sol I 

A per^fth whi» ever.kU*, m <rfjoi.-lKr ^uy 

•b cumeM «hiVh i« rt>iu|MiUorilv re^lairabb* Is kiowiid 
• pie/yct« lo fttaiht )B bftriBif llwi iU>cMQientrri;M«*red. 
wbohy )rraspe«tive of jt« ksal rff«t tipon liimself nr 
toy other perron. N. MoTtr.ti. r. Risr* fi»i iiv 

r. R. 177 • 067 

— 88. 34, ^5 867 

3.49 279,604,615 

77 867 

Regulation XVII of I806-Jjvrr^v»:t. 

renililionai — fe'erforn^r pi‘ecreW<»rt— .Vrr,<r 

Hnltt of, en da facto |f««rtfina ..f mtn^r 

•chtIKfi' *reny /4. dimiaf a/ 

btItTjfH of ' 

In forrclosnia Knrpe*llMj» rnkeii lua mortirace l.» 
coinlhvmnt «lr. n imiiie nneh r Kejrularion XVII 

of 1800 deUvcrwllotl.f* fuanlian «4ainiHnr 

inorlCTtfor l« tnlHevh!, w|.a<lier that peraan it 
dcKrilwd at.Ir/flcrtkjfaardian In iha notice or mm 

If the exfcalftnt of a Mii>rttfa|tp.dted, who aitmiited 
rocatps of roTiftldemtien at the time of refiftirmtlon 
ilemca tUe rrenipt of conaideneion. the btirdcn of 
pronos lUnon rat'elpt is on him. P, Jowai* Rixoh 
r. TctiA Ham. 78 P. R. Iftift; 173 K W. R. I9is 212 

, , . •• 7 — Irffnl /rpwaftfna, rnttm. 

• fiiof~ Amo»ni dw . mmnmp af— RrrfrtiMiaa 6 m 

oipaera/ihnma rrrfe«p</„, or ko mtrml 

'• of p.x.irrris.y 

Tha axpresiion *l«fal ru)M«atnlalirt‘ erdii»arilr 
deaiffnatos a peraen icho raprtHnta the okko of a 
dacetsed but la BesruUtioD XYII of J8O0. U la atad 
to danota a parson wbo ta (ba mort«n«or*a xapiaaea. 
latiao in law ^aa eba Bdrgngad property, Jr oibar 
wordij, It meanaany paraoa wboia ialairatad ia 
protociiog ibo eelata aad it it inmararial whether 
the iotereat i» created by toe opeimtiaa of law or 
by a contract beswaeo the imrtiea. 

The wnrda 'acaount doe' in tbc proriao to ftectioa 
7 of the Hajolation refer to tbe earlier portioti of 
the aeotwD uni denote the sum lent nnder a mort- 
^e-iload pli>« the iweraet. if any, bat do not inctuda 
thowte of jmpToroiuonta or Ua real whirheodar 
tbo deeil may ba charKeaUe on the eatate 

I ho <le^«t tboogb be le owner of only a’^araS 
the equity of radeaptioo, ' ».wo»« m 


[im 


Regulation —cone Id. 

Aperaoii Harms na littcrcst in 0 porli<'u of tbo 
mortsasetl jwoperty is entitled to redeem the wUolo, 
imlese b>» daim is opjwiwil hr a part owner of the 
o<|iiitr of mlo>n|wt(m (wlio tnny bo tbe modsfos’^o 
himself), and ill thni case he nmst redeem only tho 
tmrt to whirli Iio i^ mtitled, P Pazi,.vii*i>iS r. 
Khuik SlNOH,83 I*. R J8i.>; .41 P. W. R, J«15 

2S0 

Religious Endowments Act (XX of 

1863), $S« 8, JO — Derastbantm Cominilitc, 

rttcamcf <»— .JuifeSvuitnef 
••K>f telea^O'^r^. »/fepof— Rri'iaion, MoiAfaiAo6i/ifp 
•VatM// .y* p.'oreeihAp— QHoi<;?cnt<»na im'd doles 
•o ' \ if to i‘nr<iaciVa Awbae^Menf— fiHprepfr 

••f^Hotmimtt,U*>>f »ii o/>kdi*— (hi/I Pwerlwie Codr 
iA>f I* of IBORy, 14(— d/i/d rws Cirii Rufea a/Pme. 
'X'* (Mofus«ill, ■.\^K»PtAir<thUit^ vf. In jiroctedinfit 
oK'Irr .. 10 wy KmKxthfnU Art. 

A Diatriet Judffc, aetincr omier section 10 of the 
Helifioox Endowments Act, XX of I8fl3, is not 
Umml 10 take evidenev l*cfnre apnointinc; a person 
to tlie vacancy <*f a tnemlwr of the Denisihannm 
('ommittee. 

Per Saifatirtr AigO'', y.—Rnle 94 of the Civil Riilci 
•4 Practico (Uofiusii), in sn far ns it ffoea beyond 
section 141, Civil Procedure Code. 1808. is altm 
rirra juid in so far as it is in ceeformity with the 
•aid section is nanocessary. 

The omission in rule 84 of the Civil Roles of 
Praciko (>tofiiasil) <4 the qiinlifyinff wonls 'n* far 
n« M enn W made npidietble,* rKX’urrinK in section 
Ml. Civil Pioceilure C<nU*, I90R, enimot mnke the 
jMWrtan* in roRanl to *iiits npidlenble in their 
ormrety to nil mitritinl petitions if hr thn very 
natare of such petitiona porrimi* of the procedure 
relitinjrto snita rnnnot W made applicable to such 
j.Hirions. 

ThoMioreof an spplienlion under section 10 of 
the kelifrioos KMlowwienti Act, invoking the Dislrict 
badge's power of appoint tneot to tho varaneyof a 
niemhevof (be Devasthennm Committee, makes that 
liart of (be proceiliire in the trini nfsuiis uMch 
r»4atesffttbc raking of evUIcnec nnt "bllgnlory on 
the nistrict Jndire. tUongh there it nuCljing to prevent 
hin taking tseh cvUlenee. 

Xeither appeal Mir roeition lies agaiast an order 
paa^ hy a District Judge andrr section 10 of the 
Religioas Cndowmoslt Act, as it ia inforaal 
»n its oataro and is oqs passod ootsido tho Ordiuary 
Civil Jarisdirtioo of tho District Court, 

Tho qaalificotMot coatained io soctioo 8 of tbo 
B^ijri'iaa Endowaicuts Act. regarding Commitles 
Members apply to vacancies filled up miderssclioo 
10 of tbo said Act, 

A persoe improperly appoiatod und^r lecllen 10 
can he removed either by pnieoodiogs by 
warrsnl® or by injunctioa. 

Pvr.Vepier, J —.Xeithor section I4T, CWI Procedora 
C^, 1906, nor rale V4 of the Civil Rules of 
Practice (Mofsssn), applies tn pruceedioga under 
■ Wioo IQ of tbs Religious Endowments Act. 

rreceodmgs noder section lii of tho Religioos 
Badcwiso&ts Act ara not jodieial proceedings, and 
do not anoint to a *cas»* within tbo meaning 
of i^loo n&, Civil Proeodara Code, 

4s^re.— Whethsr an order pasoed by a District . 
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Beliarlous Endowments Aet-«»ncM. 

Judge under seceioo 10 of tKe RclffUNie Fndow. 
meuta Act, <ipp«nn(ing n person lu a vmctiocy in ihe 
DevMibnDRui Commitiei' •'%n be ro»be<l bv iho lliirli 
Court? ' * 

A High Court will not under sectmi 1o of lUo 
Charter Act iin.**rft*ro with a •.wUUy <M>n»h ler.il 
order of a lower Court. M HivntRit v. Aaitvt Kxin- 
to U. L. J. U7h 1» il- 1. T. <MJ '; 2 U W, KW 

'■ " "" ■ 8. to 502 

C«h». 

Iw2, 8. IS; Civit. I'Rin eovtK Coi*r, luos, s. li. 

' !<«*«•«« »n jwrnf 4d Uir, 

1/ resjudicAU. * 

An erroneous devuion ou a question of law hi n 
previous suit U no hor to a aoWrjMetK suit betwmni 
the ttme parties but the Andiugs of hct^ ami the 
roitoT men maprovioiis aiiU may np-raie n* 
f«diVo/o. m. VBVRAiAfijUTA 0 . K*i»ies*iinnj 269 


10 s,'» 


Sale -voncid, 

,loes ,H4 |.r,i<i,e rl». he .. . i 

«. -no^l ^ 

tii^Ml iWnmohtcan U‘ u.^d ms evM|..n.v t 


tion 


““^““Etecutiou^Dis«M«»»| of npidica* 

-Order for parent ion, wheJuT »e> j*rdN>.or 

2 d 2 

Resulting trust* Titc»r> .vr. s. m. 

Revenue^Outy f>r regiiteml lioUler |g pav Gui. 
eramunt rewnup -Co>8har«r« witrther prr^aNv 
liable -Charge on eitata -Suit to enforee vl.ar -o 
Wnrudictioii 255 

R e ver s I on e ri sui t i>y . gev Crstou. 

Reversioner’s su I t~.«taiiing of 

290 

Review -Kvidvuvp m>t •>rieiiially ntwilable • \ii. 
plivntiou for rvview | 

Revision (CIvlll. Civn. VaocMu aaCoi.K 

190 S, s. no. 

(Criminal! — High Court, powpr of, 
to diroot Subordioa^p Magiatrnto to rake additional 
evitfanoo-Jumdiotion— Order prohibning use of 
Public street, intorferenoa with— Sent imento! . a«*e 
objectiona, if to be considered 207 

' — Vareiiei/e fiideace-^earrrtiea, freafils 

w-^fimiBoi Pweduiy C«4t (d«f I* ©/'•gog), ». 4;ftr. 
Whoro the poraona who realored titeatolen propTtr 
to ita owDor deposed cUt it waa reeorered fn>« the 
potitionor and ho waa eouseqaently conrirt^ aader 
aaotiou 4^7. Indian Penal Code, bat no oaoc erf 
any burglar was gireo in tbe Grat report to tha PoCiee 
and their oiiJence waa not reliable aeeoHiug to the 
olrouDsUnces of the ease: 

ffeM, na reriaion that the lower Crarts were oo* 
juitlfled ie believing ft and coaHctinR the petitioner, 
f Macbima r. EMrsioi, iS P. W, R. 19. S Cr; IB 
Ca.L, J.7.^7 337 

Rioting, dee Pbkal Cook, a. 147. 

Rlwaj-I -srtli ontry in, effect of 294 

entry i <, whether iostaaces neccssarr 
to give effect to— Cuaton 74 U 

S a . 8 €« liUCOTlOK. 

— — Eaclioiige- CoBsidermiion— Voooy and land - 
Principle ou which natoro of transactioo ahovJd be 
dutermiaed— Pre-emption, evaMou of, by lawful 
tneane 221 


S a n a (I . yni i< k^x.s i » s a, t. 

SssCOnd Appeal* .^v Armi,. 

Security to keep the oea-sk . 

LillUXAL raoiSMl KK Cour, N. IW. *^®*''®* 

S ham Mat— r« 

.• i w«.u.k. - «/ „ t. .(h- U.. , hi/, , t ,u .V ... 
iSflHftit.., f nj arli..H 

Im the smiPHipm I.r Jw.jt, h ,,M(c.vd ii.-t 

Che of ,b, vdhig.. 

».vmlM.ia <rf a ,x.r.Ki», tr.br «m< 1 tloK .^uu'y u 1 
iTjwaCvd in Ihr Ctcdlruicut of J>j.7. l>iit >« 11,0 

Swtcknuui of J\00 K «■» provided iIjMtii bi jon,/ed 
to only one section of tbe Intw? '«''ked 

t*' Ahd 

waa not of much ev.druhal laluo a- thuv was 

J^Hhmg on the rcv.vd 10 show wi.v il..' onckH "f 

^0 two ppevn>Ma SeulrniPi.ri. nrr,. 

new entry AnUtiiiiird lu the plBi*A. 

Where tlefi.iideiira Lave th.uv no „vr\i n,-. 
amiKu.Miff I,, an iuy^.Uu, of ph.inriir,' nRhi kU> 
mm* nlhifarHui m the plaint that iJ„. detrmh.nri 

plaint ffs eiciqai VO propnetwy righi* », the lend 
cannot famish the piaiiiiins a tlcbuitv rtnisu of 
n**"^'* ‘t'"* toiPekdvrhiraiioa of 

^b 7 

Jand— i»p-W*iieM 0/ pe> 7 ion bu 0 ii 4 
mitlmrt a/, effoiird— Arnf pouetaion * 

l^ietiwcan hold cxelu.lvo p esesiion of a portion 

joint Ut not eiciBsivc poaseisioa if ho ia ouamd 
by other proprwtore io (be village P \tu .1 
SIXCI r- 51 AL SliroR. lOO P. W. R. 1915 ggg 

Sip land, 8 tt u, p. LAKoRgvrnuBAcr.a 4 (12) 
.u. ■» 

daniagra for um and occuj«iiob ^ 

A purchaser of iomo^raldo urowwv .i.,, 
occQpaat for danagea for um m...i ^*8 

^upaot had occupied ihe prett>i.ee^w'iti!*iVi"' 
of tbe prerioua owner but li•«4 1 voineut 

««p..»n. L. B.hVo„J«K.,^^,.X“rbVr."‘ 
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Specific perform an ce^r«N/rocr rrti 

C-j»iracl Srr up iiiffriti /r^m lin* jw>it 4— 
Tmhc Hof o/^*c <-«rMcr i»f tSt c-mtwt—PHrt ferfur. 
jflMnty 0 / »<t Hp — Sf<rr//c ^ 

(uuifttfk pfvrf‘\ — C^Nfmcf •eitk 
nf m AWW /h*U< nt 

ilf^er Ai« 'IrTtlh ~-V*rii t'rAf 

V nj IVOS), rt, r/, . 17 — uf ^Am»K 

A 9ml t lie specific perf«>riMum*e ol ucHiIrmct id 

lelllnml is 1101 liuble io be <!•«•» iA«e<l mrreij 011 ilw 
cbai Ihe emurtet proiH in ihe %* 
difr«*r<'itt frimi lUe cnnirncr 4lleiA*<l hi the iilaini. 

Wheiv lime nm efihe ea •*>«*•* of Cher^inlnKi 
and cjiiH'citklly where there Uy* lieeo a iwK i>erf«.r. 
manee nf the coolraet n» alleve*l by the plAinrifl, 
iho C'miri sheiiUl allgw au ameRdmimi .>f ilte idaiat 
(if mu'easarvl nn<lei iJr<1«*r VI, rule 17» of the Ciril 
PriH’Cilure Cnile, ami ile«’rt'«* >peeific perfiirmarvee of 
the cnnirtct •* pwe«1. 

When; ikieioiiisun a (■‘ryonal e*in(rmei euten*i1 
into w>ih the manaiouK member oI a Hi ml u fainih. 

It ran, on his heath, lie enfi'nmJ noainn the »•>«« ami 
t1«ev will Iw liahh*. ns les,*nl n’|ir<**ieiitaiire*, to 
fullil iIm* ctMiiraei ill ilo* place *4 ilmir Failier if lhal 
CMtit»ict )!«, nvi’oplitiir !•> Uhohi l^iki, IhahinK vti tliein. 
iJikt where tin* |»h*nd that Ihe aaW* i» not 

for n 1ei<n1 iiece»«iiy am) iliat iber ore imt bmiw) 
byiln* ednlmct i>f (heir faiker lo aell his aliare in 
the phiim Iam1«.n fmirt wimld lx* )U»liiksi in refaeiiif 
to decree s|>eeih«’ performnni'r affuiosl ihem. W* 

Siicsuvn Cni'TTV ^i'hm Rkooi I 

Specific Relief act <1 ori677), s. 9- 

AUhiar, p>><*ir«»N tVaeAf nr far 

po»if»4i9n i|f t'lhiar, MornlMiacfrihVp «/*firif Fra* 
Wn re r»ile {A<-t I* ef IWHI, » IIS. 

Ah ir a trnAiit ami a* such liii 

p.)i„iH«|on woald lie ppilerted under eaclion 0 of tl*o 
SpnriHc Relief Act. 

Tlierefure, a derision in favour of an nd&mr 
under seel ion Oof th* Specific Kelhf Act m md 
Uatdo lo be revised nnder accthinlla of the Civil 
Fph*c<Imp* Cmle, lUO^, in the aWne* of pmof I hat 
the orllimr is .iti n lenani Inil n laimirrr. C« Pni 
Sath 1>A» I, R t" SfMUB Bva«>v, 111 C*. >T. X 

— e. 9~rinMii/ iM fut»i 

pewriio* 'filh cfe/cada a(— Canrf, whefAer enn rasCarv 
««cA peM'uien. 

A Coart has no power to five joint p o t etl a ioa to 
the plalnlifi and the defendant ia a eait under 
•action 0 of the Bpoclfie Belief Act. Mi Para 
K oOTHA>c I'. Paka K( btA Vasdi*, 99 M.L J. ?au 720 
■ ■>» 39— Sa'i /or co«. 

lelfalivM m/ salcoirrd— naa.fMjrwea^ 

of—inl^uluim to ffftt nad jmrrhaiu** 

• •rraHai’V r^Ai lo^IrM’iad iMjrturar— IWtf la/vMlrd 
#»► aprrotr nn drtilA «/ rearfar — 

Where ebaco ia a deed pnrpnrtinpioeoovey propony 
for conaideratioQ and il is found I hat no eonsidaraliun 
pa»aed, ona ol the ((ueslieaa to be datarmiiied in a 
auU for coneelintian of the deed ia whetber there 
wna noy intention lo effect a tmnafer. II there 
waa, the faiinre to pay tbe conaideTation doee not 
necessarily ntnko the aate'dead told ot roMaWe but 
may tmly (ive tbe risht to parment of the cooeeder*. 
tion Inselhar wtih a hen on the property until (he 
conrideralinn » paid. 


Specific Relief Act— ooBcl A 

Where in a suit for cancellation of a tala* deed 
purport ing to convey certain prupertiett it appeared 
ihai no title mas intended to paea under tbe docn* 
meni until (he death of the plain (iff .veiidor, on which 
the pmfieniea would veu in the defendant* vendee: 

l/flil, iba( the <l<icunicnt was really intended to 
operate as a Will and wav ravneabic by the plaintiff 
at anc limn M. Goviniusauv Raja v. KoppAUVAt. 

77 

Ss 42 242 

g, 45 618 

Stamp Act (It of I899\ 8« 44. fj 

iIn/si ead pfnally^JuiAt 

8ec(Uni 44 of (he lixlinn Stnmp Act laoiily intend* 
eil lo (rive a rhchl to an innocent jmriy. not ffuHty of 
any default in the mauer of the pmjwr etnmping of 
n ihwumeiil, to n'cover the Only aird penult y be i* 
nbli((ed (o )my fcvKii I Im* person or persons (fuilty of 
dcfoiilt ami is n'M iniemled to enable one of sevemi 
pecMMiv, «ho were iintler n eooimnn duly to pny llw 
priiper Mnmp dnry r>n a d'wumehl in proportionate 
ahares. i« eluim from ihe others conlHbution hi 
respect of the amount of the aiamp duly ami penalty 
which he has been compelled (o|>ayinfull owing 
lo (beir common defauU, m» Bamak Ciiem v. 

XioArra Curttv. 2 L. W. 1024 265 

' »>. 65, 70— ftif-ie to 

eA* dewp te recripf— ffvBCltOM 9 / Coli 4 tt 9 ', if 
arfrt4mry f«r p'9tetHii9H. 

A Uajnitritc has no jurisdiction to try a person 
ia respect of an offeme aUenped to have been con* 
naitlod under aeclwn ()• of the Stamp Acl» 1899. 
without (hr aanetion of the Cnllector beiDK fint 
ob(aii,c«l In (lie iiiviitution of the peosocullon. P« 
Kaeraoe v. RAMJiLAt. 21 \\ K. IPI8 Ca ; 88 f. W. 

R. lVi2 Ca ; 18 Cn L. J. 7A7 643 

8. 70 643 

— Sch. I, arts. 45, 56-Co«' 

f»umf9f—Ptii1$twu-.H»l9Ate. deed e/. 

Where eaoh of the two rival claloiauts toa pro* 
petty claims to be the aolc aod full owner of the 
property but in order to avoid litigation agrees W 
release ia favour of the other a certain portion of 
it, (be deed executed by either of them la a deed of 
release aod not a deed of partition aod ie liable to 
a stamp doty nnder Article 56 of Schednle 1 of the 
Stamp Act. A* Jihav Kraa t. Oovimo Da«, 1^ 

L.J. 11410 404 

art. 55 404 

Subrogation. decUontoAcs, 

Succession, sitt .uiu Tbvaxct Act, t*»; 

Ct'ATUUi HlMir Law*. 

Succession Act (X Of 1865 ), S. 187 - 

Fa rty rleiminy under ITiil, tcAnf mnafproee— !««« «/ 
Frubefe peeTpened cn artcunt ef opplinTtf* ftiJurt 
fc pay ftump dw/p— iepntrr, nhen ran maialtfin 
jer cmmini^rmticn. 

A party claiming an interest onder a WiU viwt 
prove tbe exeeniiua ©f the docnmenl aod ita le*^ 
fay the partionUr procedure pioecribed by eeelioo 18? 
ef tbe SnoeeaeSoo Act. 
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Succession Act~«ooci4. 

Where, therefore, id & $uU by the (eMetor's widow 
e^ioet hU cxecucor, it Dppe>«red tbet the defeadent 
did epplf fur Probate «ad that the Set of the Jodriv 
wet obtaioed. bac that (be ectnei front had nut 
be«Q iuued through (be feilue of the defendant tv 
pay the stamp duty leviable under the Court fees Act; 

fiefil, that, as the plaintiff claimed aa heir of a 
lagetce, she was nndor soctioa IS? of the Soii.'eesioii 
Aot iatbe positlou of a legatee and aa«t establish her 
tiUo by production of t be evidence ret^uired by the 
■ootion in order to bo able to maintaia the »uii. 
AtmtiAunsL c. dcawAraAKssAiorA. 21» M. L. J. 
esoissu.wes 491 

Succession Certificate Aot tVli of 

I SS9| — ifuhn m Mindo ns go t trwii b 'j if<i 'H . 

pontotci— ICanr * te lapse fe lavaabi 

*^Ooas(riKhVu e/ decameat^Pvicer /o ditpo^ofin 

lift-time. 

A fcofor* or family settlenieaC amone the naembers 
of a Hnbammadan family governed by Warumak* 
hattayam 1 a w ran io iha following teras;^ 

"The prep«r«ies acquired by the nieubcrs of each 
forat&i aa (hair own os null as these that may be so 
aeqalrad. shaU on (he death of Mcb aequiren, lapse 
Ooly to their fore shiV* 

tfsid, that there wn« uuthinv In the langunro of 
tha ioitnimeot to show that (ho acquirer of the 
property debarred himself from dvaling with it 
during hia life. tine either by alionatvon rater riiws 
or by moaaa of a VVIII, and that, therefore, a legatee 
claiming under aueb a Will made by such a member 
vmi primo faeit entitled to a snccesiioa eertiheate. 

KovATTi Hasi e. KorAXAX Kt trj Kasi 446 

■“ S* 4 ia»“ proof of rtprr. 

•entoTire titlo- Joint Bintlnfomilg, Jto/Kof t mta* 
her of-^Snrviwrt, leAether rpf uire cerfidcotv to reafrsc 

dahfs q//amifp— PaWnershi^— i>r(ifh ofc pmrtnof^ 

3a living porfiwr, if re^Hires eerlijt^tt to onlUlt 

him to o^t» ofdonooed^Contrtul J<1 (iXof I372J. 
M. 46, m. 

When ono member of a joint uodivided Uindu 
family dies, tho other membara ancceod to him by 
nurivorship and do not require any aocceetioo certi* 
Beat* in order to soa for debts doe (o the family. 

In the ease of a partnership if a partner dies, the 
aarriving partner does not succeed to the dooA paMaer 
by aorvivoiehip and if the surviving partner claims to 
be entitled to tbs effects of tbe deceased person 
aa doe to himself alono, a aucceseioa eertiheate ia 
xequirad. p. GtnDim Uad k\ Daiai Mat 904 

Succession and Inheritance, diitine. 

If On between 106 

Sys— Compi Wse— Drrrsv, bindisg fort* of- 
When a ca se j« eettled by compromise, tbe deniioo 
la sia Unding aa if it had been decided after hearing 
ovfdance and it la not permiaaible to go behind that 
deeision and enquire whether the decision might have 
been different if evidence had been add*>eed. 
U. P. B. a, BieiKSVAs Oaaa c. SAonraoxxjasA 

902 

■ for ioeiorcHon-^Kon-propfietor* Urinf im 

viUag* CIS suJfemnM— Wajib.a1.an rteordiog t*. 
rlNeire nph* of froprittary eedp to rof*m qf rffiepr, 
tehsther binding ow neis.pr4pnrters. 

Tbe nea*propnelaJ 7 b<^y of the rfllage of Nlaam. 
abed brenght a suit for a dedararton that the 


Suit — coucld, 

rvfw and swerpiogs of rite vjllsgv tre,v ,in( tlio 
exrttwivo profK^rly of llic dofs-mloucs, iho nr,„Hr. 
Ury biNly but that the ,.Ujuiiff. {.uil u right to .V,L^. 
of amJ. If nci* .,sery, iv the .woopiug^ «,„i r.- 
ol Ihoir owq kcuscs; 

Held, (hat as the nou.pitiprietors liW in the vili iw 
^suff^nce «» silos bclooghig u, ,>,opiiotii;y 
body the pwviswmcrf the specifying rhut 

allix-rusc rr.im thow housis should he tho j.-n|uiaifn of 
(ho prof^ctary Iwdr was nol irioquirahlo uud ihut tho 
^aiedffswero not onr tiled (o the dcelnrohon *„uirbt 
for. P, Kauix llAkNiK e. AtTAr Atl, IH I' it 
IU16: IM r W. H. mu ‘ 400 

-Decree for |K>sw,sj,iu coridicional o„ 

«eo( of wowy-D.t rec not cxeeiiled-ScooMd Inic 

Hhecher wsiuiaitiahlv 20:S 

— for la ml aud suit (oe mcnoy elaiins ilf>. 
I iUctioD between J 09 

— holding 

by-Prie.lvf^ OciiKNl-So.t to deeluro right. nn,bu 
laiitalnlily of 3l0 

^ l>romissory note 5led with ,,luii,c mining 
from Court reeords -( opy ti I oti ui t , i f f n j u 3U 

. u r^«l^”.';®«^vhod under K-cJlon l«, Crnni- 

>ml Pr«tfe.lurr L*>de, »ui( (v rveover ,.f 

and f- w .Icela rat mu ^ Li ui i t at h m -Con 1 1 iioing w , .,„g 
- Dispossession, ' mean log of — •* l)i .eon i i u us n e.* of 
possvssioa, mnamug of-AUachment, ownershii) 
dunog-CoQiinumg injury— Suir against Magi*. 
Imlv, if niamtaiuaUe ^Hpi'ciuc Kehef Act il of 
•877 1 . 9. 4 i -CritniMal Proccduni Code (Aei V ,.f 

IW\,. sA ' 242 

— “~s remUtiiig of— Deivnaiuoiiou of other itiie», 
lions ;^4Q 

— •“* tight o/-»~Crminol,rrofnl¥>r Cotle (Art I* 
of 18 “la), ot. y£$. 6^*, •!■*/» net ivii bet<iveH-~Cli'iiA 
um^r oeelioH dioolloHvi hg B<tgirtrate^A'j. 
fntitd prrsea. right of. 

The special provisious Ms ling to invesligatioa 
of claime lo properly mentioned in section 
Criminal I•n 1 cedu^c Code, do n^t deprive the prrsou 
aefmev-d of any right of action. 

‘fbe distiiKtioii h**twecu a cnee nuder section 623 
and our under section $24 of the C<*de of t'rlniijinl 
rroccdwv suggested by (be Jadge* in Setrciara 
qfWetc/crfadfa rnCowf v. VoicholHiAgJi Ifeoh.vJJi 
9 B. 068, l»t BO substance. B. WASAm 'iTuim 
Su.vAVAB c. SikasTAUv ot Statc, 17 Don L. R, ij7<j 

4QS 

Suits Valuation Act (Vli of fSaTT 

« las 

■ — *8#0 104 

Tender— KtCJVsl- Jlsnd pujwWe by iWtufmeats— 

fewder of pagmont o/ ortrdu* inololmenU ui/hont 
totortif. vhethor proper. 

W^re thsQOa^y doe on a bond was imrable by 
mstalmsnts, one of the conditions being (hat if thtoc 
injt^meuts Rmained in armars, the trholo i»ouoy 
TOld beooma payable at ouce and where after three 
instalments bad fsllsn doe. tho debtor tendered 
gymew of the principal money of those instaliucnts 
witboHS (he arfdibou of tbe ioterost: 

Hd^that them waa not a proper tender and tho 
I^cff wae entitled to mover the interest oo the 
ov^oe inrtalmsnts «. ToinyvAXKAKitAi Srsvai 
», TanenAitAAOUT Naiuc 
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IKDIAK CASES. 


[ms 


Theft. l’gN.»L Com*, s. 370. 

T OI*t— /<uN^ f 'P '<•<•'1 lf*> V /A(M — 

J-uHt littb’liry, 

Whciv ih *rc pnioui (han one an* cm.*>roe<1 in ih- 
I'jin niv^Kio of n wron^. Ili'* irr'uu'w'J p'noa ki» hi* 
i‘cino<ly n^aiost all urau.v r>n' or more of (Kem nl hii 
eboice. Cv'cry wronf^Urnr is liable for rlie wKiUe 
(Inni ig^ um) k no I miecer whether th'^y a:<** I 

as boiuven <liemieUvi as equal, or one of them as 
a^ent or lessee of another. 

Therefore, w hero a lrespl^4er Iri lli' lan^l (res. 
passed ajion Co an^itber p^ro^m who enllkdlcil U an I 
look Che produci', h uh ar** Inbk for Ham ix.'s ei jsotl 
by the trepo-... N. GoeKaMtA.v 1 . Mtarn. M 
N. L. R. 872 

Transfer of Propzrty Act (JV of 

I i^SZ)—Di-u'iffpit, rule of, if applie.tUle lo mo*t. 
|$ar^cs under {h« 8 

S. 3 604 

S.6 473 

S* 

thl>H 

Oae BhutfgR Lai dinl of certain |no. 

pcriy Olid hi- claiitflHcr ki-Uw a>»i i>f k. 

On the <Uurh of cho dHiixIit-r.iu.kH. Ul 

in ado u a opplivachm f.w mutationof nnm>-« on rhe 
FfOUQd that be was the heir of Bhuun Ul. This 
M>phrAfMin was npfi nrd hy Unhaii Doi dauffMer of 
Blia^tn Lnl, IV diapuio rr-ukvd in tif 

a .1 wunfiit by w hieh Baiati Lai f..f n rooMd^r.Ti'm 
of fti 0,no5 and „n reed|»i of ccrtnin inimovonldc 
property, abut I m *d his endre rlaim to th«* prop •riv 
rovo^nistrij; M'lhan l)ri lo be absuhile 

owner of \l' 

UJ-f, Hint the tronsactkin nastaKn sale of tba 
lumjionary riifhlsof Uarnti Lai, but was a roc Heme at 
oldispweil clmi.H and was not vn«l niHer roelion 0 
of the Transfer of Properly AvC. A. Baaali Ikt r. 
bAUK lUtf, ISA. L. d. U4< 919 

S. 6 (e) 004 

s a. 26J 

, . “ — — S2— tVc.re rofe 

M m^r/popr <a f^rear »r 2a,| 

iar..*CBrisa ef rf*c.«e/ t-i morf. 

y ^fe^ rjbef «/• o- -roood m^rtpaps-CKil PrroWiro 
Ceic fd« ra/ IHOs^, O. XXt. r. bB-5ft.W 

i/U'J**, r^ht 9f. 

A «ort]|afed eorCaiu land wiiU b iu IWd. S Ek a 
doc roo hv sale of the aorCBafcil prDurrry 10 J»4. 
After Che decree A niurlsajpd ch* wiinc land be war 
of second luorlifn jo wkh C is 1906. U 1010 clw laod 
was sold by the Court in ero< iiioii of S’* decree 
and purchased hr D. The surplus afcvr naviiro yg 
elm 01 wu«. paid away Co A. Subroqnenclr f filed the 
present aoit nsainse A and 1> elaivint to hne^ ,w 
martWigoa propsrty re.anld: 

HsW, c 1 1 tUt C bad no rooiody a«aiast the land bat 
wa» only ontitled to a personal decree and that wbnt 
w« sirfd nt Che sale 10 osecniiun of the st mort. 
gngsc a devreo was cbn riKht. title and interest of tbe 

*' 


Transfer of Property Act-coatd. 

(3) tint tice inorensw'* riffht of rodomioi^ flie 
fir-t moftsptsr was d •r'*rmino<l by Cli? d'creo and tbo 
oflV»'t oft ho sale WB« to deprive che secood oiorcgagfee 
nf his rocurlrr; 

(4) thal za ibe »« eoud morrpiKce failed to sare Lie 
aei.niriiy i»y pay ins the amount of the decree OQ (be 
Brst monjcuEeiftCo Court under Order XXI, rule 89, aa 
roproronlalive of (In ju'l^mi'nl.iloblor, Che mort< 
cnjror. Iw had no remedy airtinst clio land. 8. 

Ka.'CAVskiM r. Tcimisixo, 9 S L, ft. S<| 37 


S. S4 


52 


S«S 4 — heotr^ 
, •uli.hff a/— . 4c/ (fX of 1872). a. U. 

X adc dml nf n bon>e ckeeuCcO in favour of n 
minor IS 0 valid trausaeckm nnd chr minor can euo 
for |tns session <if I he sunie ufrrr Che transnclioa il 
omph'te- A. Mi'.sxi Ko»a r. M‘i*AsOuPAt, 13 A. 
L.J. insi 792 

55 179 

— S. 5 S (O— SflWfrd— 

i*-irr l.'.'nir'i «» ro*i/<auia^ ihoiU 

/nr u/ ilrlf ^Atfrreiiifht fo re- 

r^ffp^TmHmfhnrn, so/nic CVas/rMC/ioM of 
dwuntraC* - ©<• »9lc. 

Where in a suit for ti dwlnration that a certain 
m.prmc salv was in r,‘ali<y a mtirltfaffo and for 
rethmiKum <4 iIh> lurutEnirr, it ap|van.d iLul plaint* 
Ills rxycated a aalc.dpe«l in favour of clu? defend* 
ants B'viui: them tvrlain property in l«u of a 
(oCnl <U*bc of Rs, 3,'0«) and cMiCviu|mrnuvouKly HitU U 
two •uber dm-univnis wen' eaeciitvd. mie, nn ajfroe* 
Birnt by I hr dcfetulunis to rerouvey che proprty to 
the plamciffs oii payment within a ipeciHed limo 
oft lie local mnonai d«e as well at of any money* 
ihe <lefeiwlauis may spend ou the lands, end tlie 
TOnd. a rent note imsii.kI br the plaintiffs te tba 
drlcmlants providing fvr tho payment to tlio 
defeadauts anuunlly for tea year* of a roocal of 
J!H«, anaiDouat which was made up of Bs. 6t 
on account of the Government naseesment mid 
Ks. U\iir, ovcouuc of iuterost 00 Ihe iwllicipo^ 
sniH of 8s. iM at P per coat' 

inasajuch at tlia appnrvMt price of 
I ^1. I ^ *"* rojjarded as a waiiaoiaff 

debt betwn cIk* iianiesimd the pmiwriy waeaado 
sveoncy fur the re* payment of that deld, the deed In 
^ucstvmwasa (Iced of mortnEO and the slaiatiffi 

were vnC tiled 1 u redevui. 

A M’ty ai^recaieiiltu rcs'Onrey docs not uccesaarily 
u^ily tbaC ibc tnusactioa is a oiurlgnt^. 

^Is and controels t.f tbe r^nle af iJidia ought 
t« Iw liberally emistmctl. Tin fom. .)f espressioo. 
literal ronee. is not to be su mueh reg^ed •» 
i^I neanibgof the ponies which tbe iraBStctioo 
Jsclnros. 8 . K*smcn«xb La I a Ms *1 1 , Jaemu 
P*w* Pim, 17 Bom. L. R. 928 3o8 

■ . ——8. 76 (a’— rrauaciV# 

erroted by Mwrt|Hipre<a Hhothtr biadiay 

«• rt^kt of. 

, by a mortgagee io p-wsessioo ore 

kiting cm the mortEigor eveo after tlie rodemptioa 
1 ji •" lhat the relatioiwbip of 

k«Uord oftd tenant eentsaaes. 



rcLzm] 

Trans^r of Property Aot-^tetd. 

A p«r»en» (h«rtfnrv, who i« in |v«sr«tK»B m» n 
Monot fnim vcbt to jetr ontlcr • niorign^;^ nud who 
oontinuod iBpo««ctaioiinf(crth«> nuinjrnsi' i$ irdeoinnl 
b; tbo owii^, thoiild be deemi'd to W n IokbbI from 
yenr lo ^oor onder tbo ownrr thrrcnftrrwnrde inetrod 
of uDdcr tho mortgoffoo. 

Where in the deed of Tvdentpcion the ni<*rt> 
SQROe BSftuml lUe rnorli^^ir (hot all hie (the 
mintRsere’s) ri^rldt in the mortj;ai*t‘d |>n«fwrtf had 
been oiiinKoiabni and that thorvafier tUo njortirafor 
fawner) na^ (o obtain route from the tenants who 
had hecD let into tlie land* by (he inortKaffoe: 

ifeM, (hat the right of tho nii^irBgt*o as the 
tvnania* leMor became (mnvrcmd to the mort|.nifor 
and he wa* entitled to evivt them. M . Cii(:<N«re« 
Tk^vak V. Pa All AM Area PitLAi, I A U. L. T. 4lh'. ? 


L.W. 1IU3 

^ • rsr* 

630 

AQT 



09# 

12 


B. I(AB ID) 

ss. 108 <e). 

106- 


JVsffHebon 0/ prejN-Hg /irr er "*kfr 

•mtiftihlr fen't—Xotie*' iu 4iiu<l ire***, B|«rrebea 
e/‘-f»W, 1 / Hceesetiry. 


A notice avoiding a lease untler seel ion If'A (e) ef 
tlto Tiaasfur of Pro^iertj Aet dee* mrt re«|iiim any 
length of lime for iti opera t tvi , The lea**br<Mmee 
(jMi /erto void when (he learte rerrea a r.rtire 
onder aection 108 (e>. Section *06 of (he Transfer of 
PrepeKy Act doei nut a^iply ahert* a lessee smee a 
notice on the lessor tu araid (he ksM on (he 
gruand ef (he dcslraction of the |yro|ierty by ftm or 
other inoiistible force, C* ])AVt»uA Coal Cu. bro 

e. UoKMOoc Uaswahi, 19 C. W. N, 1i>l9 697 

9. 1 1 1 ( 9 ) 454 

8 M I (ff) —**$«*•* 9ft 

. thoitinff flu JHfeartoa to de/C'WirHe t^efraAr,'’ iMena»*e 
n^tiff tn rthfthve 

iHsIieiTfli ecewpotiOH— ifesfle /or. 

The eipreisien '*fleino act showing bis*' • lessor**) 
**iotei)(H>u to determine the lease/* oocarriof in see* 
iton 111, cIsuM if) of (he Transfer of Property Act, 
mnst net be conAnetl to aa attempt at re*enlry or to 
tho Aling of 0 suit in eject meal. A l<flwrer*a BOtke 
by the lessor showing gnequimcolly his latent ion to 
determine (be les*c is quite soMcient. 

A peraob who is in illegsl oeenpation of land with- 
eat tbo owner’s permCieion or consent is lisble for 
mosns profits. M« StVAKAMA Aitas r. AtsoserA 

CntTtr, 2 L. W.94d: (1915) M. W. N. 845 211 

— ■ ' - S» 1 32— AetioDsbleclasm 

—Transfer prime fittit subject (o eqoiti o e Trans- 
feree, lisbiJitT of, to uceKsla estenS of equities 

152 

Trial — C'riminof Cire«/flie ef Hifh Ceflri, 

Cfpculer Ko. 37— Triei on hofHfey, ij irrt^Ur— 
Jtifht efseeuttd to defend htmsef/. 

A trial of an seonsed person on a Saadyy or any 
other holiday woald act aecestsrily mske tho pro* 
'ceedings iavilid, bnt is irregolsr as beiag contrary to 
the provisions of Gircalar No. 37 of tbe CriaiBsl 
Gircalora of tho Bombay Bigb Coort. 

Whara, therefore, the trial of an scensed was eon* 
menced practically finished os a 8naday, the 
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Trial — concld. 

aeeused bring unable o cngugi s Plcjidcr, and the 
judgment was pmixKmoed <ui (he following day: 

f/rid, til that (hois* Was an irr^'gidarllv in prfi- 
c^'dure wliicli bad pr\«judjciMl the secured who uonhl 
not be ssmI t« have ha«l a fair oiquijt unity lo ilvfcud 
bimscif; 

t3) that tbe fact that the accused did aut ask the 
Court to adjonm (bo ease did not mnku auv differ* 
eace. 8« Bara.s Da\ h r. Rvrraoa. 17 Uox. |,. U 
9ld, 16 Ck. h. J. 752 392 

Trust— Hills aeiil «*ith din«ciir>u lo colhii nud 
I emit — f'hlMciary relntionship 2 1 5 

Trusts Actill 071882), s. 6 — 7*. tul, dlV^OO. 

r<oa •“JJ-t'ftin-fHlt/lfi-ii oj /(tft- (‘<>iif,4irl 

ejerufed nmlfr if Jnci S.uil.fhf^ if 

pez/g — if u I'rfuv/’f uM i« u • 'i t'-t r n . 

• ntturwm A> l (XI7 0 / ■. 17 - 

tXtfumfHl prvmrarwg tu do p»Hie net im •) 

le^uirre rry(»fr)f/u>a. 

Wliere a pcrsvii art ajian a suim of Ua J0.<XAJ I n 
(he benefit of hla nephew Hnd iho nephew** wile iiiol 
peorulvd (ha( (hey were to enjoy the liderrvi uiiiiJ 
his death or until liaving aCtainoil years of di-ondion 
tliey elect to kc|Min(o from him an<l when' lie 
rcifliued piMacssioii and control of the fund, Biuhject 
Only (» (he inleresl* of Idg ffofui ’fne liuWin It 

Hfiil. (hat (licr\' waa 0 clear and aulAc ioni drrlni i- 
tinanf (rust wllhin (he meaning of neetimi U of ihc 
Traats Ac( and that (here «a« no need uf iniii»forriiik' 
]>nMe»t»n InaanMH’h n* the atifiior of the dual 
wa« himaelf (bo truAiCfl and the ]>ro)>er(> wn-Atwei. 
Iie<t, (be intended beneficinrics were ■po« ided. nnd 
the pur^mses of (he imst were specilii’d, 

n^TT there wa* a in isn* present ation of fuel, Mu* 
relatiunsof (he parties in law would have 10 (w 
dateriniaed by assuming (hat (he fnci wus ns i( wn* 
reproaented to be. 

la ea(ering into a contcact or indiiclug nmdhcr 
person (o act, if one should misrepffticiit u fact, 
the contract between bhn and tho persmi so deceived 
shall be haeed In law upon (ho ground (hot the fAC( 
ao siarepreaented most be mads good by (he party 
misrepfvienlitif it. Whereas if ic Is tiicivlyn 
repre*OBta( ton of future intention, it is lliun only a 
contract and can ouly bo proved as a contract, 

Wheio, therefore, tbero w’s^ a ropresentati<m bv 
one if that one L was tbe adopted ami of it atiH 
it was upon tho faith of that representation (lint 
the plaiBtiff married L and where L died after U and 
Vo widow sued for tbe property of if; 

field, that the represeatatioa should be made good 
and that, therefore, £*s wSdow was entitled to tlie 
prt^mrty, 

A document which is aimply a promise to do a 
certain act in the fature or is an oCTer to bo completsd 
when a certain ntorriage (akos place, does not require 
regietrmtion. B. Ladraiai r. NAVtvAMV, 17 Box, h 
R. 763 703 

• 'S. 83 — “Lefol itfpnrMAifi- 

r/ce, meflaiag of^FiaiUrc ef tmot ajltr ttUleti'a 
deat h — firs u f itoy tnut la/dcoar <f hrirt o/tfUlor. 
Where the aabjeet of dispute is the estate of a 
dewased intestate for which no admioiftraticn has 
been greated, tbe (enn ''legal repreeeaUtiva*’ la 
fleclkm 33 of tbo Trasts Act includes tlm person or 
peevoBS beaefieially entitled who represent the 
interests of daceoaed by rirtoe of inlierKance. • 
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Trusts ACt^onvId. 

Th« r<tpr.*J.’nUtiv^ bf inlicrkiiij^ U !•* be 
* t ) liA’ nl tli^ m tn^nt of thv* 

«b'P}aa ‘d. 

Wh<'r‘, th'*r.'foro, n Kin lu Kontsn r ni Vine'll (,**rlJMi 
projiTiy by a ibcdof tru»», Mil »i' »f'*« faiV I 
ufK'r b M' «l • itb. 

HU. tb:»t we 9 a imst In far.Hjr 

• if til * ••••uUir. A’l I. (b"P<fcin'. Ili * |ir>)>'ny Jt*Mr •n'l'*d 
(•I lur ii‘ (li * tiiii* 1 i'*r <l'(*li. B< DwtKVi* 
in^ ixk r [\ s *U<\U «< SiUMil, 17 Ib'V. I«. II. 

441 

S.as 216 

U.P Land R(.venue Actdiior I90n« 
8.4 (I I), cIs. las (Di, <C) >•.; 

■f. 

.K in*ro n'cunl ••! irt^rtuiii plnt^ ;i « hi |uniii«ni 
in nnt HiiiKi’ivnt to l>rhiic tli*'ni initkr iIm‘ riiii'ff'iry 

• if rlanM nf nct'iimi 4 (MK wlik’U n*<|«ii(«*> Ihi* 

• 'AtitlilixliH'.t'iil «if 'illktf.* I’H'l i.w. U. P« S' R 

V. KASHft 655 


Vendor and purchaser— Vvcidtir'e 

lodemand pnycncnc^Kecd int^nilod I'xipeintv nit 
•l<^th of vendw •'WjU ^iunstTQCtl'tn. 77 


•S. 4 (12) 


Wa 1 ve r — Ar^n ie «ven«-v 


^iv>)ii‘lWi(r‘y ri</&f« tiM’/HkiAtf ajp Irit /fifl 4 N h 44 ««*' ^ 
».fi,'M^i»i>rtir|r rt^ATa ■!••* 

hkU flA<( 1*014 on •Ml' hy r#ro><i>Nfi*i‘«p ni* 

■U' I IHfl. 

A Hlfidd wli)«>w alii'natoil llir (imiiorlr <if hi r 
hutb:\ii «1 includintr on*. Tliiw* •iMar* nf<(*r tbo •aV* 
«bi* vlioiMvil px*prii]irM‘tary ris^bta btir lirr vlain we« 
<UaHlbiM'«'tl, On C Ik lion I It i»t Iho wl«low. il«e rotor* 
vluni'T* l^•t Uti'onlo cniUTllnl: 

tti'l-K iliet i»r (be ceiioolhtinn of mIo 

wa» thill "iV riichtn rrvmnl In fnrtiHr nf llio rotor* 
oliMiera. Ui P. B« R« RtK^O. Stxt.ii •\S»iP,o N'trii 

851 

■ I Sf» tlf> I 12 -rniMoi*. 

—I’ll' I ^ K'/uiVnf bi /ih« roll ■N«(»fWilniT t- /le 
ti r. I M II I# — vn/rr — J ifth .n , 

n)»idicil ni the K*'t*oiiiii* C«hih 

axftinat the ilofcniUnt rUiniliif (lartitoin. llio 
111 ^ 0011:11 it objocloil tbnt (Uo nopllveul’^ rlmri* «•« 
loHii titan whet bo ointnioil. The CoHoi'lor meib* nn 
«>nlor ti tiller M>i*( Ion 1 M of tW Lnml Rotoiiee Ad, 
ro«|i>iriiitf the defohilent to Items n «uil in th* ('jvil 
Ciiiirt witliin (Ureo titnntlisci* OeCorniino (Ik‘ i|irr«(i«Hi. 
Title 'roM not tlnnv. After (he eapiry of (kroo 
mnnllix, the eiuc nsnin eeoio up l•ofl>fo the 
Coilcotnr. Tho dofendeot ellcxod (lint (bo 4 oei«>nu of 
tho Civil Court fnr portltion in roepcet of Iko 
»on>revcnve poyitis t>rcpertT of tbo pertive bed 
uttled tbe (lucstioe. Tlie Codoctne orerrelcd Ibis 
ob)eotiin. Tbo tlcfcndenk nppenlod to (be Uislrkt 
Jodce: 

tfeld, (bet no eppeal ky to tUo DiMrkt Judsv. A. 
llAitritMAU V. MusAsn Ui. la A. L. J. 1107 882 

— — 8.112 8 S 2 


159 

Ltm-Mivn Art ftX vf lUOSJ, f, AH. TO—* 
lomt, mo< Io eite oh f>iHufV (e pop 

«'i.>rnfMrnr, if •roa/.f .tMoniif (n 10041 * 0 **. 

Weivor cHisont m tiitpenso wirh or fi>n*jro 
a'tntotUius lo wliieli e |>eriu>h 1 $ l•l\(»(lo(l. 

\Vlit*rr it wee iieovvU (liu( tlonienil wna meek* in 
lbio«« ruecoMivfVoerii In rospoci of llm**' ui«tnlmi*neii 
•lie* Hfeiunii iiisiniriiont Imhil, bill ikc pklnllff eon* 
>« mI«h| CUM (i> aiir frn* (Ik* h livk* emoiiiil, es ko tee'* 
**nll(hnl U» «|a iiinlor IIh* biinii. fi>r ilvfeuU ult the llrst 
iw.Mvcen mft 1 m( n*fu-i*<l ioisiii 4 <*nt «in lli<* third' 
Ifobf. tU.I lUiy nnoMiuieil r<i H wiiitomf (hr* |wy* 
in«'i»l «.f llio (Wo inirliM ttiHlnlnieiitn. 

IVIjcu lUi* iai.iu!iiii*ii( IkmoI wuh l•s*s*l|ll*«| i>|j ibi* 
Wh Ilf N’ovoHtlMT IW*' end |irovlfk*il |iuymotit of 
I;*, 10 ,(iJJ lit* All until iii«(iilin'*rira of Hh. 407 , c*oin. 
llll.•lu*^ns fi'im tl.v 3 O 1 I 1 of >^*jiroMiln*r lUOH, and 
riirtbtw tli;t( in ve*-* of ib'fniili tho whole nmoiiiit 
IrtvnWe nn (hr Innid wuh i.i full dm*, iiml (lie pUlnijff 
wnitH ike iM.vnieiM of rbo Inxi (mo iii»inlinoiil« 

n« afi^eneiil A«i<l lilod n miir f'lrlht* <4 ilio 

wliol* emonnton (he l:t(b of Nov«*mlH*i* |fl|.|- 

ilrUf, (kni hU suir wna inn lnrri*«l lit lirnilnlion 
end it wne dcsTtHil Kw \U. »,1W, C. lUn Ui(i m»KU 

r, K«VAniri.i., IW C, VV. N, JI 72 572 

i*rr.vMHH»on-rr. H*iu|itf.r prnro-lHiK ni/ujiiiil 

IWKO 199 

will* &T HiMur l.tn. 

t t*<n»»(r»*iioii of 


- Sa 136— d4 

■ e<trr.propi*wrory ri9A( im »peeiJS« pfof*, suit fur, 
tAomkieekdilp 9/. 

Sskr, (per Holutf, 8 . epplicetioD to per. 

iition specific plots held in en ander.proprieterj Iomcc 
doss not lie bi (he Boreeeo Court. 

toW. iper ContpWI, /. lr.),-An epplkalieii to 
pertiUon epeclfto plole beM je an aeder.pcoprieierr 
tenoro on wbkib 00 ret'cnne is eMOSsed «en lie in 
(bokereiiuoCoerl. U.P B. R. Bisnesti** Vatiu* 
r, Sen Pe*»APP*TK*i:, 13 A. L. J. 6 anr. 624 
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S ^■< 4 «'nHi.n «p— f.-yn.*, ,.s „cr,t out©/ 

1040 n*wfc*i I ./4 y*,, H» . 

tmlts uf /i H'd/« 

II i#i, hh-uIuh^ i*nfokfV f 4 . 

A Mnnla «srH*uU.irj.t binjr.n,iU,i i | , bj. fntiWs 
sislvf ssi^t^d son iKit*« nf r>Hl irriipited nnej" 
lend* end div'l km tins b-Mnd hint 10 W am'n ••! 
lend ensM onnx (o t hat .If sauftt i<i ». T( n* k*sti Ice <1 Iwl 
liefiirc b«i ftA (he hn|er>( nnd I ik In* ire aiied tho 

rrsiileery k-jr 4 i«. fnr ai> ni*rcs end for 

iirodis. Th.- rv«i.| nery |*'s i»i Mdcndi*d ihnfc 

(he 0 *sery of six eerr* wu» .-oi,! >,|| n<*cvnitt of 
Bnc(*riem(y: 

fWrf. (hettbe lefery Mee md t*rml on nccount «f 
MCertemly eodtbec (bo Inionliou of tho lcsletor.es 
CTtbere .1 froia (bo doeiimmr. wes thet, in Uwebsenco 
« esr^ee(. the lends in nunstice shonliJ bo unrti* 
ttortdl ^ tbo Court end six ewes out of tho 19*40 
ec«i ellottod to tlio legatee wUo bed e ToeUd 
(Bterest in theeieeA tOBeot.in>eoRitnon olODS »rllb 
tbe rendueiy Icfstee. 

Per jra/fii, C. y.-Eoslkb rnlos 0 / coiistrectlou o< 
JJ. j srtlfieUl to epply (« (he Wills of 

Hiadoefricnltnricte. 

nJfl^*'^?'”**.-^*****”^ WiU isnoi void for 
BiKoi^oty noless it k gtterly jmpoeaiblo *0 put 
V..ff”*“**P®®*** "«• BNeeepweJe MPOStisB " 
^tisiUTBLv MiTstiuk » M. L. J. 717 * 19 M. t. T. 

U» 786 


t cxecatiOh of, determinettoo of-Coinf«ri* 
SUB of n^etare with 7 or 3 jeers* prcrious slg:®** 
cere, p/upnety of-FIndiiif of feet, rweorxi^^^ 



GEKER4L INDEX— INDIAN CASKS. 


lOOT 


?oI. XXXT] 

Wilt — cvntil. 

Fmvm J tt*! If a i/ p*«^'rKh*r erT»^ml>u\ 

LbCUl tt4Bdk Iv fji/orn’ 4i^>Trm''mf0^L^frft <9* 

^ hrkr of ftii rxfoulor, who I«:im lAL«*n lUi* Ppil«it4‘ 
nf th« Wili i>f n (1(teeA.v*<l and wh«> hm^ 

iIimI Without nilminiatorinp tin* whoU* oaImIi*, hii« 
no fnr«» vfnnd* afU'F hie doftOi I'ltfon*** uiimtfW't** 
ncnt enloml iiilo by Uiiii II^ »iu*)i vx«*c»(or wiili n 
thitd pcroon with h vim tt» curry out (Kc ini on* 
lion uF llip toktntor, 

VF boo nHclk ftii o or •! »'>). t W otn iv «*f ( In* t**>4 ni • * 

WIUkJBS UDr«pr«*»vuU'd iiiilil mooc 4»iio laki*^ <kii 

Loliera of Admin ion t>r Fn»nk I In* C"iin, 

P. Pitta IIak r. Ki r CiunhJ^ I*. tV. It. ttfl* 802 
Gift— liitcrprv'lftiHMi 1 06 

I ■• — III ^Unf hJ|<(F A'' ••<•<< 

to tho fotatf hr/>ir« nr r<in Mle 

A Iripilct* ia U>iiimI to make tfo^ul io ilf* o»lat<* ••( 
% toatiklor what In* <»««*> lu thni i'»inie bk<f«»n* lu« 

fon claim lAymrnt of n Icpo’i <m' «d ih<* ^ni*' 
caUtc. 

Wherr a fond !■ Ihouk ii*»lr<bMi«*i), ci )vtrty vaiinoi 
ttho uoycliiQg out of 1 lie f mid until In* lm'( made 
Kood what l\n iiarr« to ir. U ia immuterul wWiWr 
tim amount ia actcwlly natvidahinl or md. If it i*> 
nut act Daily ■accrlnincd, it niu«t U* ft«i*i'rtaiin*<l hi 
urdrrthat the right a of the |HirtH«a noiy la* a<l|iuli*d. 
B. IIalai r CiiATVBViM J liof.xi ai, 17 Pou. 1<. K 

m 600 

fltiiiliM/i/ cittfi- f-f ponja, •tv. 

ankauTTN to teaUitor irhra nAc. 

lhar poivmcil hy the WiH—IMf' 10 * a/ iryii'u*' 

ntolo under wiVoliM*, uAcfAer bio.liuj. 

Wharc io a auit for an account of ih«* a«lniinia« 
tntien of Iho ratatc aiul for lt« adinhii«tnti*in uiuho' 
tho onicn of tho Court, U npiwaml that Ihc Will 
aftor ataiing thu |»T9])<*rtT which the Icaintor Intnul* 
•*l to dJapoao nf nud dividing h up auinvig«t iIm* 
variouK bODOflciorica, |>ri>vido<l that "the aum nliicii 
may be left afirr diHUicCing tbo aburu nivuiU>M*«l 
iegaoics and aucliiithrr eapriiaaa, almll be atiliat'd in 
my name witbont defect for cic,, but thui 

at the tioie of tnahing tlw WUI» the teatalnr did n<H 
know that there waa a fund in Con^ to hi* credit: 

Held, that this fund ilid not paas under the Will of 
lha docaaaod but west to the helra aa on an inteatacy: 

(S) that u rolcoae of all hia claim agaiaat the 
aatate oiecatad bj tbo plaintiff under » mutual 
olatako WM not btsdiniroa him. M» Ki’Siiut.AUMai. 
V. SoitTArtA&AaAaoYA MvnAL(«B, 20 U. L. J. 092: 3g 

H. 1D90 494 

^1 JterPcaAea by porof — Acfaal drafneer^n, trhc- 

fher Mnaasrv— AoiiQua rerocandx— OMiaaieu to 
flwifca o aubarfuewf <#rct - Inltolftt 

aucoaaaiOA ameng Amina of I^hoto Bfothor* and 
thair aona» r»yh<a of, m againot indoie wad tUugUo.-'t 
•oni. 

In eaaaa not gororeed by the Gnglrab Lav, the 
Indian Sacceaaioo Act or any other Statatn a]>e«ifying 
a particnlor method of nToeatiem, actual d^ru^ien 
or a formal roreca^on ia not eaaential (e e«utitn(c 
the revocation of a WilL 

Under the Muhammadan Law a heqneat may be 
revoked by expreveed deelamtioo, oval or writteo. 

Where, thewore, a tectator eipmaod ia a Coort of 
Juatioo hia intention of rcroklog a Will pmrionaly 
made: 


WIM-i 'oncld. 


livist, that ilii4 wa% u tlu* l/ill 

by |iar'da<ulihalth>* i«i«>ri'fuci.ili iith *C<*«i‘i('irfuU> It.. 
«leetrurilR* exidting Will uroiuitcvd lo nuk<> u s d.-w. 
i|iieiit <•u•*.l*’"■ld iKd lcii«* tih* •*ff«*i*i of r<*vi\iug 'i V7ill 
which hud lk.*eu laiu’cllcd. 

.-kiiionclhi* .4<'<tfu#i*f l^duM** l»riuUi.t : iiu»l rhi.ir •mu 
■ n* iwit Ixdr" nk 4 ■'.'•tfif.. in i|«.« |m .'«*»<'•* uf tIm* vviilniv 
Hhd thi* «ljlMtf||l«T’‘> '*"U« P. )llK1\ llia^M'U >. dMIK 


Him. I> I* W. K. Ill lb 

Withdrawal of suit •* 

•du'i »u nt «i»ih* 

Words and Phrases 


<1 u I 


693 

•UM — H«« 

234 


" rii.'/i * in riwil k*'*' 649 

amount due 230 

appropriate 663 

court u> n \\\l\ I I i. ' (liillTu. 

!<< .Inn* (*•*•!<* 249 

dispossession 242 

directly or Indirectly, some 
claim or queMion to. or res* 
pecting property of like amount 
or value 295 

fflscontinuance of possession 

242 

dwelling f^ouse lO 

encumPrance 601 

estate 791 

failure to account for money ad- 
vanced 377 

homestead (6 

In good faith 322 

land 332 

Judgment 966 

land 979 

legal representative 230, 441 
means of gaming i003 

misappropriate 653 

money uue from him to the com- 
pa^iy *746 

»«•<'>/ ic/inifi 696 

nearest male heir 749 

on demand 336, 860 

party interested 205 

peaceable and open enjoyment 

526 

person executing the document 

867 

person interested in the payment 
of money 25S 

place ^6^ 

primogeniture 7^ 

rent 392 

rules made 9M 

Shop l« 

mr 65^ 

some act showing an intention 
to dete* mine the lease 211 
successors 748 

such court 6M 

sufficient cause 678 

suits for land Sdl 

whose interests are affected ^ 
the sale 8^ 

without prejudice 162 

would have succeeded lu fl.*eiii>u ic 

Oudli RstatUA A«t (t of 748 
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MADRAS HIGH COURT. 

SicoHD CiTiL Amu No, 5)42 ot 1D13 
Ao^iut 9, 1915. 

Mr. Joatico Sadasfva Aiytr and 

S. SHUNMUGAM CHETTY^PuixtiPr— 
AfFULANT 
ivFiua 

SUBBA RBDDl uio orafiRa— .DKmfuKTS— 

_ . BB$fOXPlXT 8 . 

•rtjV frofH thAt froitd^Time ^ thf 

*««>• «- '•'• 

fc^iM*** j *^a •peclllc porfon9&iK>« of • coutnct <o 
M to be dboiiM^a merely on the 

jwoad that tlM eonlnct ppored in iho^cm* {» 
arrant from (be eonlrmct alkjrad in cho pUint. [p. 

lha conlrmet 

jaawp^Hy where there has been apnrtperfor. 

? Ibe cOQtxmet *• nlle^ by tbo pUimiff, 
tt# Coort ahoald Allow an iaon^est of lh« plAiot 
Wj*eoa*«fy> oade* Order VI, rnU 17 of the Ciril 
rrooAdore Code, And docree tpecifie _^orraAoco of 
M proved- fp. A col. I. j 

, the solt it on a poreonAl eootmeC catered 

mio With Che menARin; nember of a Hinda fimClr. 
tt can, ©a hie deeth, be eoforeed AfAinet the eou and 

fciw ^ repmeatAtiTee, to 

the conCrecC in the pUeo of their father if ihet 
oontrmrt Ji, Accordtog to Binds Law, bindiji« on them, 
bat where Che eooe plead Chet tbe eeJe re not 
^ e legal nooeMiey and that they are sot betiod 
^ the oetkCncC of their father to aeU hie eharo in 
toe plaint ]Aadj,a Oonit would he joetified in rvfoeuur 

ofAiort them. 

Seoo&d appA&l againat the decree of tbe 
Distnot Coort of BacoDad at Madura, io 
Appeal Sait No. 687 of 1911, ptefeired 


Aminat that of tho Subordmato .Judgo of 
Rtrnnad At Madtira. iti Original Sait No. 
i^Wof 1910. 

Mr. R. A'«ppfMrt/n* Aioar. for th » Appel • 
lAnt. ^ 

Mesere. K. Ba!am<skHH<in Aiuaf And ft, 
JttffOMnathii Aiiffir, for the IleApondenta. 

Thia AeeorKi appeal coming on for hearing 
on (he 27th October 1914 nnd having atood 
over for conaidention fill tl.e 10th November 
1914, the Court delivered tho following 
JUDGMKNT, 

Sada$|Va Aivaa, J.^The pfaintiS ia the 
appellant in the second appeal here, lie 
aued for apecific perfni«mance of ji contract 
whoee terma according to the plaitif were 
ae Qnder:~ 

(li The pare haao* money wa.t lixod at 
Be. 4,600 00 the llth November 1909 
out of which the plaintiff gave an advance 
of Re. 200; 

(2o) Of the remaining Rs- 4,400, Re. 900 
efaonld bedepoaited before the Sub-Regiafrar 
before whom the aale-deed of tbe plaint 
propertiee had to be regietered; 

(26) For tbe remainiog Rs. 3,500, the 
plaintiff (vendee) was toeaecote a mortgage* 
deed to the defoDdasta (veodora) mortgaging 
the properties that were to be sold, and 
6 s iog a period of tb ree years for tbe repayment 
of tbe fie. 3,500 with interest at 8* per cent, 
per a&oam; and 

(3) That the defendaote should go io 
Sator with tbe title*deeda of the properties 
oo let December 1909 and esecate tbe 
Bale<deed and register it. 

The lower AppellaU Court found that 
tbe oontract between the plaintiff and the 
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defendants was not on tlie terms 2 {a) 
and 2 (6) mentioned above, bat that the 
term was that the plaintiff should pay 
the R^. 4,100 (the balance of parchase* 
money) in cash before the Ut December 
1900 and obtain the sale*deeci. and that 
the plaintiff's case as to his being entitled 
to obtain the sale*Jeed by merely tendering 
H hypothecation deed for He. ^,500 of the 
purchase 'money repayable in three years 
was false and that it was due to the 
default made by the pUintifT in not being 
read^' (o pay the whole Rs. 4,4CD that the 
contract w*as rightly put an end to by the 
defendants. On these findings, the plaintiff s 
suit was dismissed with costs. 

We must accept the fimlings of fact fay 
the learned District Judge inclading the 
Hnding that the plaintiff was not ready and 
willing to pay the Rs. 1,400 on or before 
the 1st December 1!H)9. Hut theu it » 
contended by the plaintiff's learned 
Vakil 

(o) that time in this case is not of the 
essence of the contract: and 

(0 that the plaintiff oaght to have been 
at least given n decree for the specific 
porfurmaiiec of the contract with the 
terms as found by the District Court. 

Neither of the Courts below has definitely 
found tliat time was or was not of the 
essence of the contract in this case. 
Kven if time was not of the essence of 
the contract, the question remains whether 
the contiact proved in this cane being different 

from the contract alleged in the plaint, the 

plaintiff is entitled in a Court of Kquity 
to obtain specific performance of the cootract 
proved. This ({oestion is by do means 
free from diflicalty. iSee paragraphs C34 
to 636 of Fry on Specific Performance.) 
In Jfor/imcrv. OrcAflrti (1), Lord Chancellor 
Loughburoagh conaidered that in strictoeas 
the bill ought to have been dismissed when 
the contract alleged by the bill filed in 
equity was different from the contract made 
by the defendants. (In Fry the deeisisn is 
attributed to Lord Rosslyu.) But the Lord 
Ohancollor gave "the plaintiff credit for 
building the bouse" on the property agreed 
to be leaned and specific perfr'roiance was 
decreed lor the plaintiff .according to the 
contract set up by tbe answers of the 

<1) i V«a (Jiu.) 243; 30 E. fi. 613. 


tl9l5 


defendants. In Haickius v. (2) where 

one contract was alleged and another proved, 
the bill was dismissed without prejudice to 
another bill permitted to be filed. Under 
tbe old practice of the Court of Chancery 
that Court was incapable of permitting an 
amendment of the record at the hearing 
except under very unusual cireumstances, 
and hence unless the defendants consented 
to a decree being passed in the plaintiff’s 
favour according to the contract admitted 
by them or unless the variation between 
the contract alleged and that proved consisted 
in the plsintiff s admission of some terms 
against himself or the oratssinn of some 
terms in his own favour or unless such 
variation was immaterial and unimportant, 
the Court of Kquity had to dismiss the bill. 
But after tbe Judicature Acts, the High 
Court with its larger powers of amendment 
of records at any stage and ability to 
deal with the matter once for nil would 
probably allow aueh amendments as are 
necessary "'for the purpose of determining 
the real questions in controversy between 
the parties". tVhere there had been part* 
performance, tbe inclination of Lord Cot* 
tenhani’e mind In }funil(f v. JoUiffe (^) 
seems to have been against dismissing 
thebill. Their Lordships of the Privy Council 
seem also to have been Snfiuenced by the fact 
of the part* performance of the contract 
in Or/vrd v. Provund 14) in arriving at the 
conclusion that the real contract between the 
parties might be ordered to be specifically 
performed, though the contract alleged m 
the plaint was different. In the present 
case the plaintiff alleged in paragraph 5 
of the plaint that the properties agreed to M 
sold were placed in plaintiff's possession on 
the very date of the contract but the defend- 
ante denied it. Tliat question has not 
been gone into by the lower Courts. 
was any specific iseue raised upon the 
question whether time was or wss r'ot 
considered of the essence of the contract 
mud whether on tbe plaintiff’s failure to 
pay the Rs. 4,400 in cash before tbe I«t 
December 1909 the defendants were entitlafi 
to rescind the contract. This suit was brought 

t3) a Ch. Apv. I98i 37 L- J. Cb. BS; 11 
16 W. E, 204. 

(3) (1839) S MyL & Cr. J67; 4 I*. J. Cb. 45; ^ 

lOtfi: 41 E. E. 334; 48 R. B. 363. . « 

(4) 6 Moore P. 0. (jf. a) IfiOj 2 P. 0* I95i 18 » 
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on 21s^ Jonnaty liHO witbintwo months of 
tbe time fixed for the performance of the 
coDiract. Having regard to Order VI, rule 
K, of tbe Civil Procedure Code if time 
was not c'f the e&sence of the contract 
and the defendants were, therefore, not 
justified in putting an end to the contract 
and if especially there had been a part- 
performance of the contract as allegetl by 
tbe pUiotiff, I would be disposed to allow 
an amendment of the plaint (if necessary) 
and give judgment for the plaintiff for 
speciHo performance of the contract as 
proved in the case, allowing damages to the 
defendants for the plaiutiff's failure to pay 
the Re. 4,400 within the 1st December llHlO. 
But before deciding the eecotid appeal, it is 
necessary to obtain findings on the following 
lasaes on the evidence on record: 

(1) as tbe time mentioned in Kxbibit I 
lor the performance of the contract of the 
eMenee of tbe contract? 

(2) Was there part -performance of tlie 
contract by the plaintiff’s having been put 
tn poisessicD of the properties ns alleged 
in tbe bth paragraph of the plaint? 

Two months’ time from the date of tbe 
Mceipt of records is allowed for sabmiasion 
of findings, and ten days for objections. 

ITipisr, J — I concur m Ihe order 
proposed by my learuecl brother and reserve 
the consideration of the principles to bo 
applied until tbe return of the findings. 

In compliance with the above order, the 
District Judge of Itemnad sobmitt^ a 
negative finding 00 the first issue and an 
affirmative finding on the second issue. 

This eecoud appeal coming on for final 
hearing yesterday and to-day after tbe return 
of the findings of the lower Appellate 
Gonrt npon ihe issnes referred by this Court 
for trial, tbe Court delivered the following 

JUDGMENT, — The 2nd defendant's sons, 
thongh they obtained their father’s interest 
in^ the plaint propertiea by survivorship, 
might be treated as properly addsd as bis 
legal representatives for the purposes of the 
Code of Civil Procedore in this suit brought 
on a personal contract by tbeir father nod 
ibey will also be liable as legal representa- 
tives to fnlfii that contract in the place of 
tbeir father if that contract was, according 
to the Hindn Law, binding on tbem. 

There is nothing In tbe plaint to indicate 
Mt the plaint eontraot was entered into for 
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any such f.tmily luvc^iiy us i>ilJ be bin.lini' 
on the undivided minor .sou'iof the Jnd dofeml- 
ai*l. The phintiff ouirht (.* Inw, dHptly 
speaking, made the soiw of the* liiid defend- 
ant aUo parlies to the vult fivmi the 
beginning, as they wove intciv.-ited in Ihe 
pn'perlies in respect nf wlnVh he wMied 
to obtain a aale-dcvd i.sc«- Mnai ni 27, clauso 
(<•) uf the Specirio Kelit f Aei.) 

The pluintiirs IpTvned Vakil ari-iied tliAl 
it is possible that the pUinl hinds art* tlic 
self.uoiiui<iith'i»N of Iho defends iiH N..*, I and 
2 and that the JimI defetidaiiTs smis aiv 
only emit Ictl to their falbei ‘s hnlf sliuie 
as his heirs in the 'tint .•.ens,.. Tlj.»ie Ia, 
no doubt, suHi » pisvihility ihinigh (hv 
proliahility seems to p-dnt the other 
way. 

One of us w.as to mhhc extent jiivpii^ed 
at tbe former hearing in tlii« nise to ii^e 
the disri'ctionary p*wev of (he t’onrt to 
decree speeilir iwrformarire in the pluintilfa 
favour e\en though pl.ihiijiT did not prove 
the particular contract xet up hy him. lint 
liaving regard to the further dillieidtitH 
raised hy the contention mnv put foiwaml 
by tbe minor Hoiniuf the deceusid 2nd <lefend- 
ant who arc. having Jvgnitl to tho 
pre:*ump(ions of Hindu jjaw, fitci'e. 

not bound by the esm tract of I heir father 
to sell his share in the plaint Innd.s, wo 
are of opinion that (he Courl'a discretion 
will be muiw properly exeirised hy refusing 
specific performance in plaintifi s Fiivuur. 

In Ihe result (ho lower Appellate Court's 
decree so far as it dismisses the suit is 
confirmed bat as to (he<)uestion uf costSi 
we think that Ihe proper oixler is to direct 
the parties to bear tbeir respective costs 
throughout. 

App^fil 
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SUBRiUANl* (TEft t% rB:SKATAI(lXIER. 

MADRAS HIGH COUET. 

Civil Retisios Petition No. or 1914. 
Au?ii9t 31, 1914. 

rtwnt: — Mr. Jastice Sadasiva Aiyar ti»d 
Mr. Jostice Napier. 

K. R. SCBRAMANIA IYEK-DtrEXPA)*T— 

PfiTtttONER 

rersu$ 

VENKATARAMIKR ixp others 

PLAlMflrrS — Rt'PORP8Xt». 

Cm if PrvcfJurf Co'U fAct T o/ I90iij, <*. XXII. *. 9, 

<1- (V, ft/— o/>Hir •trtag 

etiuif <jf aeU^n nt>t tuniiiap—Pluintift r^yrt. 

geuMtcP, ichethtr fftH «rpply 

Order of nhoftmrnt n de<re<^Uulir,out yro*renl,om 
of mttnnger of HihiIh /mmilf^Vampc of 

ueli^n. fan i in to rfMata»»y eo-imretmrrt 

(UUftr XXn. nilP 0 , ( 2 ) nnly ti^cwe* 

wlicrr Hii *I*tomvut cakr* place in 4N««ftnnM»cft 
of an applknlion iior Urioff Ueu mnilc "niilnn ihe 
time liiDi(c<l by Uu" 10 brioif iu tho |< nl rem- 
sc him I VP*, fp. 4. ct)l». I A‘ 2 . 

Where. lUercfoiT. a Court iVear- a auk ax karine 

aUrc<l owoiK lo the enuto «f acljon hoi aupririnp 
Iherr ,% no rigU in the pMnlilt , lent remsen. 
tnlivoto apply uiiilerrulQ 0 clau»c <2) to Jt asid* 
that abatement, 'p. 4, col. 2 | 

All order of a Court ileclarloR (hat n aiut has 
abatoit owinff to ihe cau.c ofacijoum^ sarrivinK 
la ft ilecrcoaait ik toriuiiK-s that the riirht <4 th« 
plaintiff ceased l» exist oi» hu death. m>. 4 . «<*l. 2, j 
An Ap|>enl a(tajn»( an ordiT|>««aed ou one date can* 
not be treated as one oniost a deerve pasted on a 
different and prior dale. (p. 4, lul. J. 

The cause ol uction for a suit for da Inaras caiiawl 
W the mahcioua pwsecutioii <4 (he manager of a 
iomtu ml lidded IlMiau family does not, on lilsileaib 
i^iva to (he remaining co-parcooert eren as resarda 
that |>oKi^ of the elaitn which related t<. thobw 
incurred bytheesUla. because iheaur.ivinr mem. 

bare ofan undivideiUainilr aro not rei^esimiaii^a 
of the deceased member. Cp* 6, coL l.y* " 

Pdtition, under Mctiou I U of Act Vof 1908 

of tha Drstnet Coqrt of Tanjon., in Adm»I 

So.t No e.3 of 1912 preferrid 

of tlie Coarl of tl>e District Mnnsif of 

t 1 01 Appe.il No- 2S9 

of 191A m Original .Soit No, 347 of 1910 

P.?!tion«. '‘■I'-', for th. 

Masars. j;. 0. P„rthau,raih„ Ai^-^r and T 
^afc$a Aivar, for ihe RespondenU. 

JUDGMENT We »kmb es. » l 

Court lr.Ma yuit M having aUted owinj 
io iHe cause of action not aaryiviDg, there ia 
no right in the plaiotift’a legal represen^iTe 
to apply qnder Order XXII roU 9 7u “JoV 

of the CivaP^KedarecK Jt air hii 

ab«te»an 1 . Clanaa ( 2 ) 


ooly to caaes where the abatement takes 
place in consequence of an applicdtioq not 
having been made ^Vithin the time limited 
by law'* to bring in the legal representatives. 
This seems to us to be quite clear from the 
second sentence in clause (2) of rule 9 which 
refers to the setting aside of “the abatement 
(that ia. the abatement mentioned in the 
1st sentence) if it be proved that he (tb^ 
legal representative) was prevented by any 
anflicient cause from continuing the suit. 

We think that an order of the Court 
declaring that a suit has abated owing to 
(he causa of action not surviving is n decree, 
as it determineft that the right ntthe plaintiff 
ceased to exist on his death and, therefore, it 
falls within the definition of a decree, 
there being no appeal provided for in the 
Code from that order “as an appeal from an 
order’' [see exception (a) to section (2) of 
the Civil Procetlure Code}, 

The District Munsif, therefore, acted 
illegally in entertaining and adjudicating 
on the incompetent application filed under 
Order XXII, rule 9, and the District Judge 
also acted illegally in Adjudicating upon 
such an application on appeal. Roth Courts 
ought to have rejected the petition filed 
oiHler rule 9 in March 1912, leaving the 
plaintiff's legal representatives to appeal 
against the pnor or<1er and decree of I9(b 
December 1011 which disiuissed the suit as 
having abated and on (he ground that the 
right (o sue did not snrvive. 

set aside the order of the lower 
Appellate Court and restore that of the 
District Muiisif dismissing the respondent’s 
appliCTtion, though the ground of our deci« 
aion is different from that relied on by the 
District Munsif. 

It 18 urged that we might treat the appeal 
to the District Court against the order of the 
Distriet iUnsif on the petition of 7eh March 
1912 (Interlocutory Appeal No. 239 of 1912) 
M as appeal against the decree of (be District 
Monsif dismiseing tbe suit passed on I9tb 
December 1911. U is difficult to treat sn 
appeal against an order passed on one date 
^ an appeal against a decree passed oa 
a different and prior date and there is 
the fact that the Court-feea paid ($ annas) 
cannot cover the fees due on the memo* 
randum of appeal against the decree (that 
IS Rs- 37.8). Further, we are of opinion 
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that treating tb« appaal (o t1i« luwer App«l- 
Ut« Court as an appeal a?amaA the decree 
of DeceoiW 19U, the lower Appellate 
Court was in error in holding that the cause 
of action for a sQit for damages canaed by 
the malicioDs prosecntion of the tnatiager of 
an nndieided Hindu family could survive to 
the remaining co*parcenerd even as regards 
that portion of the claim which relate<l to 
the loss incurred by the estate in the defence 
of the criminal case brought against the 
manager. The cause of action is a single 
and indivisible one and it U a personal 
action, though the injury cnnsed to the plain- 
tiff may not be a personal injury in the 
sense of an injury to (he physical or bodily 
personality. Section SO of the Probate and 
Administration Act admittedly cannot lie 
availed of, as the survivors cannot obtain 
Letters of Administration to the undivided 
properties and the deceased left no estate, 
all bis interests haviug lapsed to the other 
members of the family by survivorship at 
the moment of bis death. Nor could the 
Legal Representative Jjuits Act, XU of 1^55, 
apply for three reasons. Firttlif, because the 
wrong which survives to the legal repre- 
sentatives most have been committed within 
one year ^fore bis death*' (that is. the death 
of the plaintiff) whereas in this case the wrong 
was committed more than one year be fora 
the plaintiff’s death; eecrmdfp, because section 
* ?* Act of 1855 relates to the maintain- 
ability of a suit by the representatives and 
not to the oontionatiou of a suit already 
instituted and thirdly, because the surviving 
members of an undivided family are not 
representatives of the deceased member. 

There will be no order aa to the eoeta of 
the petition. 

P^tHion oifoiMd. 


NAQPDR JUDICIAL COMMISSIONER'S 
COURT. 

Civil Rb vis ion Pimioy No. 34 of 1814. 
December 5, 1914. 

presenf;— Sir Henry Drake -Brock mao Kt 

J-C. 

B H ANY A— P LAI NTi ff ^ Aertic AjfT 

ttrgu* 

NAKA AHp OTgBas—DBmoAUTt--^ 

RsiPO.VDtMTS. 

«/ nlitf determMmf 


a 


S"it tv irfuivr i ‘. uf i.nih 

— Pr^viiKmt (''It*,- /.V <7 ( Hh") 

It is iBfrvly lliu Ml f|>p iclM-f ili:a 

bes lu !«• IcHtkpil loin il<'4«-iiiuiiiii|* iIk> 
uf 1 Coart. {• U, (til. 1.1 

Id’fy.iK, |*» 1 1, IDi) mill l4’ik^l'o>^U'httv. 

3^ it.;loAi 4> I., K <31, i<i. 

TLi' ui«r<« fiH'i «f :i <|m >li<Mi uf 
Oc-c*- ii»»4 |tri-v<'ui u e.uj( Ix'iM.r c<*;*hi/Hblu liy a C'»urt 
of Small isA \J 

V 21 Jl. 2K V. 

U,i C«-. ICl. 15 UitM. (., I( 773, y- 11. 

470, 

Wh«*ie rlu* iilaiiiUlT aIIv:'>'|| lio l)oiiv;|ii iLo 
drfco«iai4r'< ^liar-- <•< .'' I'tMiii rrmi |>r'i«liH'»*<l in u 
an-l tn «liMiuwV'> Tu* «i*»n>;(‘ul 

rvmoval <•( tkt- sanv- frmt 

//t*!*/. lli.ii iho»uH M not « Mil* f'^r mv-ik«* 

sn<l aa/' rriaUc Lv * '•ui.ill C.iu>o r>>iiii. |» ImoI. 

Civil ivvi^ioii ngaijist llio inkier •>( (he 
Distru'l Judge. Bhaiidaru, dated (he llUh 
Dei'eniber 1913. 

Mr. .1. V. XinJartU, fur the RcK|><>ml- 
enU. 

JUDOMKXT. — This is an application 
under section 11 5, Civil lVuce<lui‘c Cudg, 
for revishm of an appellate order passed by 
the District Jadge, Bhandam, deciding 
that the applicant's plaint was rightly 
returned to him by the 5lunsif, ilhamiara, 
for presentation (o the local Court of Small 
Causes. 

The plaint was originally presented to (he 
Subordinate Judge, Hhaudara, who ererci*<ea 
the powers of a Court of Sniall Causes in 
•uits eogniaable by such a Court and 
not over Ra. 500 in value. That learned 
Judge considered the claim to be one 
for mesne profits and following the decision 
in hacknan Roo v. iraman Rao (1) returned 
the plaint. 

The claim as laid in the plaint is to 
recover damages for wrongfal removal of 
mehsMi and mango fruit from the jangle of 
Mauatt Pipria and Pitesur, ia which the 
defendant Naka liaa a share. The plaintiff 
alleges that he bogght Naka*fl share of the 
said fruit produced in the Fasli year 1321 
(1911-1912 A. D.), but that the uther 
defendants, Sakia and Appa, forcibly removed 
the produce. He seeks to recover Hs. 150 
from Sakia aod Appa or in the alternative 
from Naka. 

1 agree with the Mansif and the District 
Judge in thinking that the salt as brought 

(1) 16 G. P. L B. I. 
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U not oiip r*>r iii«%ne profits. Th^iWUionfs 

in > I -hint r**'* « ' ? V, yf~ii’,>nhh*i 
V. aixl /itf.H" V. 

lii'f ( t) ai-r cicAr nutiknritie» for the 
\i(f\v til At Article •*! of tlic <ecoii(t Scheilnlr 
to the Srinll Cnu*«e C<»urN Act, 

18^7, lias no application. XiW'r Klnn v. Kara- 
mat Khon (6), cited by tlie learnetl Munsif, 
was decided under tlie Act of I^Im, but m 
Kri'tKun V- (2) it wa« 

p unti'd oat that under tli.at Act also a suit for 
the unmeful reapinc and carrying off of the 
produce of land wan cocrni^able by n Small 
Cause Court. What has ti> lie looke*! to 
in dctcrmirnnc the jciris<liction U merely 
the nature nf the relief sought: see v. 

Ktivarji (0) and v. (7). 

The mere fact of a question of title nrisinit 
does not prevent a suit beii>s co^nirable 
by ft Court of Small Causes: X-truiftyu v. 

Ttohiji (H)!M,d till* derision of the Full llenrb 
in Pulf’iu’i ^ir f t w fti). { may add 

that it baa long been the practice of tbie 
Court in applying section 102, Civil Troce- 
dufo Code, to treat eaaes of Ibe present kind 
ns so eogni/idde. 

Tbexiiit mnst lie tried by tbe Soliordiuate 
Jmliro, Hbandam, in tbe exercise of bi4 Small 
Came Court jurisdiction. All co^ts hitlierlo 
incurred will he ro«ls in tbe ease. I allow 
R«. 10 as I* leaders fee in tliia Coori. 

Ii^vttU’H rejeeferf. 

(81 IT (’,707. 

(a) ITi M. m. 

(4) It lirl. Cft«, ai,95 M. 7«H 21 ». L, ). 4»» 

(loni 2 M- w. N, IWI. 

(.*)! » A las. 

(n\ ),*> li. 400. 

17) as n, r.(ij 0 b,,™. l. r 7si, 

(A) n St. 2 IS. 

(0) 20 Ina. C4«. 974s 37 ». CTOj |i Ooin. L, tt. 773. 


CALCUTTA HIGH COURT. 
OaiQiriAL Civil Si it Xo. 1039 or 1910. 
February 1&, 1913. 

Preeeni: — Air. Jnstice Chaodhupi. 
&.UNJA LAL BAXKRJI— Plai^tips 
rernt 

NARSAAIBA DEIH aub akotbcr— 

DRPF.MUABtS, 

Demdopat. r«f# t/, u ocerfeeMe uaif 

T^amfcr of Propertv Jet {ir 1662.) 


la tbe Calc ui la Higii Court, tbe uniform rule has 
1ie<>n I o disallow l•et 1 roeo Hindus interest larger 
(li.*in ibe amoMot <»f priucipal So making up a mort* 
ffs-r amnini, 'p, 6, Col. 2.j 

Thrrttloof applicable to uortgagei 

HtidcT tbe Transfer of Pr<»pcrty Act. fp. 7, c«l- 1.1 

Mr. C. C. Ghos*. for tbe Plaintiff. 

drUGAIFNT. — Tins raatter arises upon 
a Ciintentioii raised on behalf of the plain* 
tiff that tbe rule of driMir/Npii/doea not apply 
to mortgages under tbe Transfer of Property 
Act. There waa a reference for accoanta 
upon a mortgage decree in thi.e suit in the 
u.suaI course. Accounts have been taken 
ainl the Official Referee has made liia report, 
disallowing interest exceeding the amount 
of principal applying the role of Damdupat. 
It was contended before me on the strength 
of .Umifitcti Svihanta UniiKtni Kviki V. 
IVNk't/nr/fmaN.infM .VojWk (ll that the rule 
of D.iriidupat d«>es not apply. The qoeitfon 
lias not so far come up for decision tn tbie 
Court. In In the m^tHer of Jlon Lall ^fuUick 
(2), the point was raised but not decided. 
It was held in that case that an order 
admitting a creditors claim was tanta* 
mount to a decree, and as such put an end 
to tbe contractnal relationship between tbe 
parties. The very same principle has been 
act*d upon in the case of Sontfa Lot ffep v. 
Phi rent/ ra Xa/h t'h9kro>'aHi (S). In the 
Horn hay case of Jeetauhei v, i/a>.ertfer 
htfkmnmino (4), the learned Judge held 
that the rule of tlftmdi'pat wae applicable. 
1 find, however, that In that case 9(i Madras 
was not cited. The current of decisions in 
the Bombay Court has been that the rule of 
Uamdupat does apply : see the case ef 
!S»*nJArtilMi v. Jnt/avant Bhtkcji Xadgaet/'^ (5). 

In this CouK the uniform rule, ao far as 
I know, has been to disallow a.s between 
Hindus interest larger than the amount of 
principal in making up a mortgage account. 
As a Court of 6rst instance I am not pre* 
pared to follow, ander the circomstancee, 
the Aladrae case of MoHkicn Sidhan/a OntthiM 

hidhi V. reeAreferumnajiWu Xaidn (!)• 

It seems to me that in that case the learn* 
ed Judges have overlooked the provision of 
section 4 of the Transfer of Property A ct, 

8 s« U. 6*2. 

33 C- 1289; 10 C. W. J7. flW. 

(3) 21 led. Cm. 974! 40 0. 710. , 

(4) $ led. Cas. 0*95 86 B. 199 at p- 203; 12 Bo«. U. 
n« 992. 

(6) 24 B. 114; 1 Bom. L, B. 6Cl 
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taken with eeotioQ 37 of the Contra4?t Act. It 
is conceded in the kladrae case that in the 
Contraot Act proviaion bee been made for 
the application of the rale of ihatdHpat. 
Section 4 of the Tranafer of Property Act 
provides that the ohaptere and eections of 
that Aot wb(oh relate to contract ahall he 
taken as part of the Oootract Act. I» therefore, 
• Qonfirm the report made by the Referee and 
d^lloTv the contention raieed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

SicoMP CiTiL AmAL No. 13 or 1913. 
March 19, 191&. 

Preaeah — Mr. Pratt, J. C., and Mr. Fawcett, 
A. J. C. 

tfuminmci KtTR EHATUN asp OTBirs — 
Osrss OASTS — ArrcLLASTi 

venut 

SUBIAK SAWATOahp ornsas — PuiRTirrs 
Rsaposdsmts. 

Givtl ?roc*dun A<t (I* of 1909'. *. 1S3. 0. 
Ttf r. 17— AmondmoHt of floint—Dtnrolioo^ Com*t 
to roHiv of 0 '»><iie JoWity pni. 

dofwtr of MiV — if permiUr^ 

The plaiBtiOo ouod to recover a obar* of (h« 
ntau of A alltipng that (bey were Ui« beir*. Init 
it was foQsd chat (bey were eicloded frooi ibe 
iaberitance by a scarer coeaiB wbo was alive a( 
tbe t)B« of it*B daatb. [p. 7, col* <0 
Doriag the peodency of (he aait. B oae of tbe 
aefendaaia a daoffhier of A, died a ad the 
pUinliQa applied for ameitdntent of the plaint io 
u to hiolodo a claim to a ebarc aa beir* of 5. 
The ameodment waa opposed on the aroaad of 
iia beiog baead on a new caoae of action baaed on 
atente which oeeomd Ml^qaeody to the luit: 

that * althooph (ho amenduent nnder 
which (he plaintiffa claimed aa beira of fl referred 
w an event which bad oeenrred after tho anil had 
mu filed (bare waa Dotbio; in Ibe Civil Procedare 
Code. !006, forblddine aoeh an aioeDdmeot. [p. 7, 
col, a] • 

AeAep ifrrivtT. Ficor AfCOtctU of AfeUter, t U. 
^.STod. Aar. 40$; SabAorem Jfohedev Z>ea#e r. 
Son fK«Att4 Penpr, 6 B. IIS; S»nfi\i r, Uooton, 
16 U. 360; 9 M. L. 3. 197: Boewinadoa ChoUi r. 
PuUTcvtti Borvoi, ftl U. 236 at p. S90; 8 U. L. J. IfiJ, 
referred to, 

dahtdbai ▼. Jbdallo Baji Mekomed, SI 9. 871: 6 

Bom. L. B. 668; 3or<ibafi*Aah ▼. Bibi Noit, 86 Ind. 
Caa. 868: 6 6. L. B. 28 at pp. 31, 88, diMiafniahed. 

Tliete ie bo ohaolnte role of low ob tbe aohieet of 
AmeadmeDta. The matter ia merely one for (be 
jadtcial diacreden of tbo Coart, which will allow or 
diaallow ameedmeBts aa the oireometaneea of tbe 
caee dictate, oajy reaemberi a g (bat it aboold DOt 
cable prajbdice to tbe other aide asd it aboald, 
if poeaibte, avoid maJtipHeity of folte. [p. 8, ooL 8 ] 
Sscosd appeal agaiast tbe decisios of the 
Joint Judge, Sukkar'Lsrkana, 


Mr, JlupthfHil BiJorem, for the AppellnnU. 

Mr, Po/'a«wt /jirc/ffimc?, for the lUsponO* 
ents. 

JUDGMENT- 

PsATT, J. 0.— The plaintiffs sued to recover 
a share of the eatate of Panjul, alleging thnt 
they were heirs as their grandfather, t'n/.ul, 
WAS the son of Iso, the great •grandfather of 
Panju). 

The first Court fonnd thnt Far.ul v as a son 
uf Im», but that the plaintiffs tvero oscloded 
from the inheritance by a nearer cousin, .Safer, 
who was alive at the time of Panjul’s death. 
Dot daring the pendency of the suit one of 
the defendants Alim Khntun, a daughter of 
Panju], diet] and the Sub*Judge allowed tho 
plaint to beameuded ao as to include a claim 
to a share as heirs of Alim Khatiin, The 
Subordinate Judge then disraisseil the claim 
to a share in PanjaVa estate, but decreed the 
claim to a share in the estate of Alim 
KhatuQ. This decree wss confirmed on 
appeal by the District Court, 

This appeal ia filed by the other heirs snd 
proceeds on two main grounds, (1) that the 
amendment of (he plaint was illegnl and ('2) 
that there waa no evidence in support of the 
finding that Fasul wss the aon of lao. 

Kovr It is true thst the amendment under 
which the plaintiffs claimed as hairs of Alim 
Khatun referred to an event which had 
(Kcurred after the suit had been filed. Bat 
the Code does not forbid auch an aisandment; 
if it did, there would be many cases in which 
the plaintiff would be obliged to withdraw his 
suit and file a fresh suit instead of merely 
altering the form of his suit to adapt it to 
anbeequent events. For instance, a plaintiff 
suing for a declaration of title may, if dtapoa* 
seaaed pendent t Uie, amend his plaint and 
sue for poaseaston, see Biohop Mellue v. 
Ftcar Aporiolicof Malaher (1), And in partU 
tioD so its it is now well established that 
amendmente may be made to meet alteration 
of shares ocenring while the suit is pending, 
Sekharam ^ahadev Den^e v. Hari Krishna 
Dnn^e (2), Sanfftli v. Jfo«fra»(3). 

But it is contended that leave to amend on 
subsequent events should be limited to cases 
where the plaintiff had a caoae of action when 
tbe anit was filed. Thia appears to have been 
the view taken in Ramanudun Cheili y. PuU^ 

(1) 8 M. 296: 8 lad. Jar. 406. 

(8) 6 P. 1)3. 

(a) ial|.860:3H.I.. J. 137.« 
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hutli Seri al (4). In that case the pUiutiff 
sued tf> eject trespassers nn land which be 
had leased. The suit \\ti9> not mahitainahle 
owin^ to the outstanding lease, ilut that 
lease determined in the cnarse of the liti^* 
tiun and the plaintiff was not allowed to con- 
tinue the snit ill virtue of the right that ac* 
cmed to him on the determination of the 
lease. That was a case under the Code of 
18d2 and 1 doubt if it can be supported under 
the present Code in view of the express in* 
Junction in Order VI, rule 17, that all such 
aaiendmenls all amendmentathat work no 
injustice) shall he made as may be necessary 
for the purpose of determining the real que.s. 
tions in conlmveray between the k«artiea. 

The case cileil in argument is that of 
5ai V, AhduVu Ilnji Mofiomett (5> amt it does 
not support the appellants' cnnlention- The 
plaintiff had aued for partition and failetl. as 
she was proved to liave sarremlererlher rights 
to the joint property. Another set of heirs who 
were defendants in the suit then claimed to 
continue the suit for the ascertainment of 
their sliare. This they were not allow^l to 
do» but the Court merely denie<l their right to 
have their share ascertained in plaintiff's suit 
on the ground that their right was a corollary 
W plaintiff's right and fell with it. Dot the 
Judgment makes it clear that the Judge con. 
■idered that he had a discretion in the matter 
and that he lefused to exercise that discretion 
m favour of the defendants on the facts. The 
da feud outs' share was not admitted and the 
decision of their claim would have involved 
as the Judge .said (page 292), "trying a 
practically aeparate suit." 

But apart from the cases, I do not under, 
stand why the absence of an original cause 
of action ahonld affect the power of the Court 
to allow an amendment. When a plaint is 
presented that discloses no cause of action, the 
Court is not bound to reject it. It may re. 
fluire it to be amended. This is apparent 
fwm section 53 (a) and (5) of the Code of 
1882 and the present Code makes no change 
in this respect for Order V 11, rule U (o), does 
not exclude Order VI, rule 17. Hence the 
Court's power of am end meat may supply a 
oause of action wheco one does not appear 

til 2 « P. fi ii. L. J. 121. 

(6) 6 Bom. L. ft. e0%. 21 6. 271. 


and there is no distioetion between what does 
not appear and what does not exist. If the 
Court has this power and if it may be exercis- 
ed at any stage of the proceedings, why 
should it not be exercise<] so as to enable a 
plaintiff, whose original cause of action hes 
faded, to continue the suit on one accruing 
pe»deHie fM 

There is in troth no absolute rule of law on 
the subject. The only mandatory provision 
of the old Code was the proviso to seetiou 58, 
which forbade an amendment which convert* 
ed a .suit of one character into a suit of an- 
other ami ink'll hsistent character. This has 
Iieen omilted from the present Code. The 
matter is merely one for the judicial discre- 
tion uf the Courts. The new Code has enlarg* 
ed the limits of that discretion both by sec- 
tion 163 and Onlar VI, role 17, and the 
(|ue>tion has become one rather of fact than 
of law. The Court will adopt the course that 
is mnst convenient m the circumstances of 
the ease and in exercising its discretion it will 
remember that it should not cause prejudice 
to the other side and that it should, if possible, 
avoid multiplicity of litigation. Decided easeSi 
therefore, afford but HUle help to the determi- 
nation of questions of amendments. 

In the present case the amendment involved 
no fresh evidence and caused no prejudice to 
the other side which could not be compensated 
for in costs, and such cnenpensatian has been 
awarded by the lirst Court. The Judge was, 
therefore, we think, right in allowing the 
amendment instead of referring the plaintiffs 
to a fresh suit. Dot even if we thought other- 
wise, the procedure of the lower Court would 
be only an irregularity cui^ by section 99 of 
the Code of Civil Procedure. 

The s'cohJ point raised is purely one of 
fact. The tower Courts have found that 
Fasul was the son of Iso and that his 
mother was marrie<l to Iso. The evidence 
on which the Courts have come to this conclu- 
sion is (e‘ cf»habitation of Iio and FasoVs 
mother, (5) FasuTssons called Iso's son Eaioi 
uiKle' (c), intermarriages between FasuTs 
children and Kaim's children. This is evi- 
dencefrom which the marriage and legitimacy 
can be legally inferred not only under the 
special rules of M uhsmmadan Law if applicable, 
but alao under section 50 of the Indian Evi- 
dence Act. 

I would, theref 01^. cod firm the decree of the 
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lower AppolUte ConHand di^miia tUU Appeal 
with costs. 

Fawcett, A. J, 0.— I concar. 

The wide powers whioHaOoart fau aiiderihe 
present Code in respect of CTAnting amend- 
xoente of the pleadings have already been 
pointed oat by this Coort in THrabaU- 
thaJi V. Bi6» f/«va (d). And even if it ie a 
general role that the rights of the par- 
ties in aenit mnet be ascertained as at the 
date of the action brooght. there is good rea* 
aon for traating the case of suits for partition 
at an exception to this general role. C/. 
Bomanedan Chetti v. rulikHUi Serrat (4). 
The Courts do not ordinarily allow partial 
partition in eooh casea and endeavour to 
xnahe it as complete ae possible and settle 
the rights of all the parties interested. It 
wonld obviously be inconvenient, if in 
doing so the Court could not have regard 
to events occurring subsequent to the date 
on which the aoit ie instituted. Thia 
differentiates the case from those which 
Boyd, A. J. C., had in hie mind in 
V, Bihi A’o/h (6) when he 
says the Indian Courte have ordinarily 
refueed amendments in cases where the 
plaintiff tries to add, by proving some 
new cause of action, to the dispute which 
already exists. 

Appeal dtfmtteed. 

(«) tt lul Cm. 8g3i $ 9. i. ft. 88 at pp. 81. 88. 


MADRAS HIGH COURT. 

d^PBAC. AOAIHBT APPBbAATS OaDli No. 73 

or 1914. 

Angnet 16, 1918. 

Justice Sadasiva Aiyar and 
Mr. Justice Nspier. 

8INGABAVELU PILLAI— DePinniKT 
Ifo. ll-^ResronoBKT — A ppbi.ubt 
eems 

BANTHAKA KRISHNA MUDALIAR— 
AsstONBB DsoaBB-BOLoea — PtrinoMia 
— RsapouneNT. 

Dtctw parrcA tS» »r*# Ci^it Pre- 

WUttr* Ood^Applicalion for ordsr oMuft >r 
wh«rA««< valid^Appiication ditmmtd /or iMfiKtcal 
piH'poMi Mn ht ttvimd. 

^ aypUcatioa fee aa order aboeJeU fee sal* in 
eiso^i^oi a aoiigago dMre«, passed before (be 
new Gone of OtWl n«cedare eeme into foiee, ae as 
'•ppUoalien in'exeoBticPB p rooeedSage and is valid. 


Kritkna Bttr r. Snm/fti Rrtnoinovi SO !nd One 
120: 19 C. W. N. 470. folloired. 

An ai^liraiinQ for eaeeatann dismassrd moroly St r 
eialUticsl ptirposee, ran ht rerareJ by a freeJi Dp]>1i. 
caikm piesMifed nil h in tbreo year* frvin its Uib. 
missal. 

SuhU CWwr T. U>tfhuiffrairt Pillai, U Iml. Cae. 

38 U. 583: 24 U. L J 546, followod. 

Civil llincalianeoQs Second Appeal against 
the decree, dated the 3lBt November 1014, of 
the Court of the Sobordinate Judge of 
Kumbakonam, in Appeal Suit No. 3^1 of 
1913, preferred against the order of the 
Court of the District Uunsif of Mayavaram, 
in Kxeculion Petition No. 8*d of 1913, in 
Original Suit No. 274 of 190(3. 

Mr. AT. ifnmaeh>mtirQ Atyar, for tlie Appel- 
lant. 

Mr. S. Muffttah Jfiw/iiar, for the Respond* 
ent. 

JUDGMENT.^PoUowitig the decision 
A rieh rut Bar v . Brimat % lUwt mnyi D9bt ( 1 ), 
ws hold that the application of .30tli 
October 1909 for an order absolute for sale 
was a valid application tn execution pro- 
ceedings, aa the mortgage decree had been 
passed before the new Civil Procedure Code 
came into force. 

We agree with tbe lower Courts that the 
application of 1909 was dismissed only for 
etatistical purposes. An appHeation in 
execution so dismiated in 1910 for statistical 
purposes con be revived within three years 
of each disinisaal. [Sv66a Chan'ar v. IfufAw- 
vetram Pillnt (2).] Tbe present application 
of December 1912 was, in our opinion, 
rightly treated as ons for eantinuation of the 
proceedings io the old application of 1909 
and hence no queetiou of limitation arises. 

Tbe appeal is dismissed with costs. 

Appeal distnieted. 

(1) 20 led. Cm. 180; 18 C. W. K. 470. 

(8) U Ittd. Cu. 284f 88 U 553: 24 U. b. J. 64B. 
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RADBA GOBINDA V. VABAB^P CBAXBRA PAL. 

CALCUTTA HIGH COURT. 

Appeal non Appellate Decree Ko. 196;^ 
or 1909. 

KebrOAPy 20, 19U. 

^resen i— Jusiiee Sir AAotash ^Icokerjee Rt., 
and Mr. Jodtire Btachcrolt. 

RADHA GORINDA MOZDMDAR— 
PwlSTlPP — Appblust 

rfnH4 

NABADWIP CHANDRA PAL, Cbairuak, 
KL’MARKHALI IIUNICIPALITY axd 

OTH E RS— DE PE KBAK n— R E SPOR D E NTP . 

Uunifiptl A« (III 4f IBB4A ft. 921. 32P 
(4) — (inf Aon<«e tJffi ■ ni. 

A <lwHlinK hoQSO is ft Wes^ with the leprraiUed 
reqoiretiiiMit tbftC it u dwelt in. [p. 12. col. 1.] 

Where a hoUlnj; wai ordinarily need ai a plftce nf 
huiin«»« and wai nl<o occupied by the plaiDtiff while 
he wee in n ilnte of ontound uind end where tberc 

wns alro ftcoek.iSed or cowibed oa the |w«»|»rtr; 

Hflil, tliftt on thcie facts Ihe kuldlag eouM not W 
deemed a dweUiug boui* within the meanibg of the 
drst proviso to section 321 «f tbe Besfal Mnaicinl 
Act, [p, 12. col, I,] 

Tbe effeci of amendmeoti of tvelivn 3;2 Benirn] 
Uublcipftl Act considered, fp U. col. I.] 

Appeal agninst the decree of tbe Dietrict 
Judge, Nadia, datetl tbe lOlb Anguat 
1909, reverPing that of the Additional 
Monaif, Kushtea, dated tbe 23rd March 
1909. 

Babua KUhori la' Sirenr and fhruh 
( hemiro Hop, for tVe Appellant. 

Habu* Horn Kumnr ifilrtt and Rnpendra 
Kumar ilifrn, for the Respomletit, 
JUDGMENT. — Thia ia an appeal by the 
plaintiff m a suit for cancellation of latrine 
Ui, for refund of the amoont realised from 
"1“ .*2^ . The case for the 

plaintiff li that he has been made liable 
f^r latnne tai in reapect of bolding No 
4 d 6 m ward No. *2 within (he Komarkhali 
Mnnicipility, although that holding was' not 
liable to ^ assessed with latrine (ax under 

Iftfld " Municipal Act, 

1884 He seeks to make the Chairman and 
the Commissioners of the Municipality 
alio the Mumcipal Corporation responsible 
for hia claim. The Court of first instance 
dismissed theiait as against the Chairman 
and Commisftioners personally, but allowed 
the plaintiff a decree as against the Corpo- 
ration. Upon appeal by the MunicipaliV 

the suit has l^n dismissed by (be DUtrift 

* of the plaintiff 

to hold the ChaimaD and the Commiieionera 
personally liable has alio failed. On the 
persent appeal, the judgment of the 


Diairkt Jndge has been challenged' on ihe 
ground that the holding was not liable to 
be asse-C!^ under the proviso to aeotion 
322 of the Bengal Municipal Act. Tbe 
appeal was heard in the first instance by 
Mr. Justice SbarLud'dio, ivbo was of 
opinion that the findings of the District 
Judge were defective and acrordiogly 
remit led an iaaue to determine whether 
there ix a privy or cesspool within tbe 
holding. The District Judge has returned 
bis finding to the effect that there is no 
privy within the holding. But he hu 
espressed the opinion that upon the queetioo 
whether there ia or is not a cesspool 
attached to the holding, it is not possible 
to come to any conclaaion, because appar* 
ently evidence was not directed to this 
point. The appeal has now been redargued 
before ua. 

Section 321 of the Bengal Municipal Act 
provides as follows : When auch provision, 
that is, a provision for the maintenance of 
an eatabliahment for the cleanaiog of 
private privies and cesspools as coots m plated 
by section 330 has been made, the Com* 
miwionen may levy fees, to be fiacd on 
such scale with reference to the annual 
value of the holding, containing dwelliaX 
houses nr privies within the limits of tbs 
Municipality or such part thereof ss 
aforesaid, as the Commiesioners may at ^ 
meeting from time to time direct. Sub* 
section (1) of section 322 provides for tbs 
levy of the fee payable by the occupier op 
owner. A proviso is attached to *?tj- 
section 4 of section 322 in the follown*^ 
terms : ‘‘Provided that no soch fee ftbsll 

be levied ii. respect of any shop or pisP* 
of business which does not contain soy 
privies or cesa^pools, when a fee under this 
part is levied from the occupier thereof 
in respect of his dwelliog-house within the 
same Municipality.” There is an appa«"* 
contradiction between the terms of the 
first paragraph of section 321 to 
proviso to sub-section 4 of section 
To explain the precise diffienlty, it 'S 
aury to refer briefly to the history of tD« 
legislation on the subject. Section 391 » *• 
originally framed and incorporated lo Ac 
HI of 1684, autboriaad tbe Comnuseioosf* 
*« levy fees in respect of holdinge with" 
the limits of the Municipality. pro^ 

to sub-section (4) of section 322, rs* 
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witb U)e 6rs( paragraph ol Mctioo 321 
in its original form, do«9 not create anjr 
difficiilty. Section 321 aatborisee the levy 
of tbe fee on all holdings. The proviso to 
sab'Section 4 of section 322 lays down that 
the fee shall not be levied in certain epecilied 
cironmstances, that is, if three elements 
are establishes!, namely, (1) that the bolding 
is a shop or place of bnsiikess; (2) that it 
does not contain any privy or cess-pool; 
and (3) that the occupier thereof has 
been made liable for latrine fee in respect 
of bis dwelling house within the same Muni* 
oipality. Section 321 was first amended by 
section 87 of Act I\* of IS 94, by which the 
words * ‘containing dwelling houses” were 
inserted between the words “value of the 
holding” and “within tbe limits.” It was 
apparently overlooked by the Legislature 
that tbe resnlt of ibis amendment was to 
make the proviso to sub*aectioo (4) of sec- 
tion 322 wholly nugatory. Under section 321 
as amended in 1894, tbe Commissioners 
were authorised to levy latrine fees only 
in respect of holdings containing dwelling 
hoQSSS. Conse<iaently, no question could 
arise as to the exemption of a shop or place 
of business. Subsequently, by section 13 of 
the Act II of 1896, section 321 was again 
amended by tbe insertion of the words 
'or privies” between the words “containing 
dwelling bouses” and “within tbe limits.” 
The lectiou now stands in its amsnded form. 
After this second amendment the proviso 
to sob-section (4) of section 322 is equally 
eaperfluoos, becaose uuder section 321 as 
finally amended, the Commissiooera are 
authorised to levy latrine feee on holdings 
containing dwelling faoueea end holdings 
containing privies. Tbe Utter, that ie, 
boldiogs containing privies might no doubt 
inolude holdings which contain a shop or 
place of buiiseas, but there cannot iriae an 
ocoaaion for exemption of a bolding which 
contains a shop or place of business but does 
not contain a privy, inasmuch as a holding 
which does not contain either e dwelling 
house or a privy cannot at all be assessed 
under eeetioo 321. Be that es it may. 
there cannot be any occasion for appUcaiiou 
of the proviso in so far as cese-poob are 
concerned. We have referred in detail to 
the terms of the proviso to snb-seetion (4) 
of section 322 and contrasted them with 
those of the first paragraph of section 331 


becaose, in the cise before us, at one Htage 
reliance docs appear (o have boon placed 
upon the proviso. It b plain, hmvever, that 
the provi^ does not l(*ucli the present ca»e. 
The question whether tlieclaim of tlio plain- 
tiff IS well founded or nnt, l>o cleter- 

mined with refcnnice to the terror of 
section 321. .Now, it ha‘» licen found l>y the 
District Judge on remand that the holding 
in dispute iWs not contain a privy. Cuii^e* 
quently, if latrine fee i^ sought to bo levied, 
it can be so levied only if it is found that the 
holding contains a dwelling house, and the 
question for determination retlu'esto this, 
a tbo holding of thb deveriptiony The 
District Judge, who heart! the appeal in the 
first instance, found that there can ha no 
doubt that the holding is used as a place of 
business. Hut be added that there was 
ample evidence that the place was used 
also M a dwelling house. lie took this view, 
because the xvitnews oi; the side of (he 
plaintiff admitted that there was a cownhed 
and that the plaintiff himself occasionally 
resided there while in a state of unsound 
mind. The District Judge, udio heard *he 
appeal after remand, has further brnml that 
there are cowsheds on tho holding. tVo 
have conset|Dent1y to decide, whethur upon 
these facts, the holding can be regarded as 
one which contains A dwelling house within 
tbe meaning of section 321. It may be added 
that the plaintiff has admittedly another 
property which he uses ordinarily as a 
dwelling house. Now the term “dwelling 
house” is not defined in the Bengal Municipal 
Act and we have consequently to attach to 
the expression its ordinary natural meaning. 
The learned Vakil for the respondent, how- 
ever, contended on the authority of the case 
of Lawrea v. Fratr (I) that as the plaintiff 
occasionally sleeps in a room in this holding, 
it may be deemed a dwelling house. An exa- 
miuation of the decision mentioned does not 
bear out (his contention. In that ease, 
there was a dwelling house on the property 
and tbe real question in controversy was 
whether the petitioner inhabited that 
dwelling house. With a view to the determi- 
nation of tbia question, tbe Court held that 
tbe fact that be bod a building and 
occasionally slept therein, justified the 

(1) (ISSl) 8 Ireland 55. 
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view tii&t th« dwellmg hoase vas inhabited 
b 7 bim. This decision eonseqaently d<»es 
not assist the contention of the respondent. 
Bat, what is meant by a dwelling boose? 
Clearly, it is a Ivmse with the soperadded 
requirement, that it is dwelt in. In the 
case of Font v. Baruu (2). it was held that 
a bouse in which a person occupied rooDis, 
ihongU he was absent occasionally on doty* 
might be properly described as his dwelling 
house. The meaning of the expression 
dwelling hooHe" was also considered in the 
case of Rifeyv. Rful (:1) where Kelly, C- B., 
obaerve<l that the proper inUrpretatioo of 
the expression ‘"to dwell*’ is "to live and 
occupy for all the purposes of life '. In the 
ease before ua. all that has been found is 
that the plaintiff uses the place for residence 
while he is in a state of utisoand mind. The 
circumstance that there is a cookshed or 
cowshed on the property, plainly does not 
indicate that it is a dwelling house. There 
may be a cookshed or a cowshed on a 
property which ia not a dwelling house 
but which ia merely a place of bosiness. On 
the facta found, we are clearly of opinion 
that the holding in noestioo cannot he 
deemed a dwelling house within the 
meaning of the tirst proviso to section 321 
of the Bengal Monicipel Act. The coo- 
elusion follows that the latrine fee has 
been levied in contravention of the Statute 
The result is that this appeal is alhwed. 
the decree of the District Judge set aside 
and that of the Court of first insUnce 
restored with coate both hare and in the 
Court of Appeal below. 


dppeef affowed. 

<21 I1A8S) G6 L. J. Q. B. 24; Colt. M 18 O B I 
264; 63 1..?. 670; 84 tV E. 7S; 60 J. PW ^ * 

<3 4 Ex D. 100; 27 VT. B. 414; 48 U J. Ea. 4«. 


MADRAS HIGH COURT. 
Sbcomd Ctva ApfSAL No. 2355 op 1913 
August 10, 1915. 

Pre«a<5— Mr. Justice Spencer and 
Mr, Justice Komareswaisi Sustri 
KRI SH N ACH A R Y A — Plai a tr rrl. 
Appci.unt 


rernte 

ANTHAKKI asd DsrispABTS— 
, Rkspospbkts. 


fr by Aim— Traarfer of Property Aet 
rfr V *- i08 iA). 

A mwlfeni Iffeee in Sonrb Csnara is not cntillcd to 
cat irvei Atemting at she date of the grant, [p. U 
cJ. 2.} 

V. DewMclld, 6 lud. Css. 437; 7 U. b. ?. 
231; 83 M. 2$3. followed. 

Bill t lie IftDd lord has no tiilc to the trees pitoied 
by the loAsco offer the comocnceTnent cf the lease or 
t.> Irpvft aiiO plame of »poataneouB growth. The 
fan rv*in«»ve sucb irvos provided lie real ores 
the land at ilw mmI of h(a lease period in aa good a 
c«adllii»n as he rteeired it at the beginning. CP> 
col. I ] 

.VsNbaJM'pod v, I'afio Chalhu Af7>on, 24 
y. 47<P, B.): Oil.L. J321; Rultonji Kduiji Shet 
V. CoIMt of Tewnn. 11 M. I A. 295; 10 W. R. 18 (P. 
C ), 2 Rar. P. C. J. iO E. R 113. w*ferred to. 

Sec<»nd appeal against the decree of the 
District Court of South Canara, in Second 
Appenl No. 1.31 of 1^12, preferred agninst 
that of the Court of the District 
Munsif of Mangalore, in Original Suit No, 
3d3 cif 1910. 

5lr. K. Bomanath Sheitai, for the Appel* 
lant. 

Mr. i?. SitnrafMd Rao, for the Respond- 
ents, 

JUDdMKNT. — This suit was brought 
to re.stfsin a mw/gefii tenant from cutting 
down the trees in his holding. These in* 
dude three rlueses of trees, ut>., (1) trees 
in exiateiwe at the grant of the lease, 2) 
trees planted by the tenant and (3) tre4s 
of epohtineous growth. In the District 
Munsirs Court the plaintiff’s Pleader con- 
ceded that he had no title to the trees 
planted by the lessee after the commence- 
ment of the lease. In this Court even this 
position is contested, but if we rely upon 
the analogy of the Trs Defer of Property 
Act, es it was held in tJanffamma T. 
Bimma^Av? (1) that Courts were entitled 
to do, ruction 108, claose (A), is sgainet 
the >ppellaotV contention and no direct 
authority has been cited for a different 
view. 

The decision in OanQamma v. Bommuftho 
(1) is conclusive on the point that a 
M«7gcnf lessee in Sooth Csnsra is uot 
entitled to eoi trees standing at the date 
of the giant. The plaintiff failed to 
prove that tbe defendant bad sold or felled 
any of such trees. Therefore, an iojaoction 
was properly refused. 

There remama the case of trees and 
plants of spontaueona growth. In other 

(1) 6 lad. Cm. 4*r7; 38 H. 258; 7 M. 1. r.ta\^ 
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l^rt« of the Pf«8idor,cy by section V> ©f 
the Madras KsUtes Und Act (he LegisU- 
tnw baa^ u regards rgcrf# possess ing ocraponcy 
nglus in land situated in estates, put trees 
planted by the ryoi and those that grow 
naturally upon the hoUling on the same 
footing and has recognised the right 
to enjoy and cot them. In .MaUh»r under 
the Malabar Compensation fi>r Improvements 
Act compensation is alioweil to the tenants 
at the rate of }ths of the market value for 
^^“W^^oeonely grown during the tennnry 
and the coat of protecting and maintnining 
Mch trees grown prior to the Mnimencenient 
of ^e tenancy is to be paid to the tenanis. 
In FastefeMM Aa»ihttdn|w^f v. I efia Chuthu 
dcAun (2), the right of teanonttti/$ was 
fMOgnised to remove trees which they have 
pUnted during the period ‘of (hair oceo- 
patiom This decision does not decide 
the right even of hancntd'tn m il a labor 
to remove trees of spontaneous growth 
oni it is worthy of notice that when 
an argument was advanced that trees 
erbaust tbs ground and that this was a 
f*Mon for the laDdh»rd being more 
luUrested hi their growth than the tenant* 
this anggestion did not meet with the 
spl^val of the Pull Bench. The only 
obligation on the part of the Unant that 
they rerognised was that he should restore 
the laud at the end of hi« lease period 
•• Wd a condition as be received 
« at the begiuning. The observation io 
Eduiyi Skfi V. Collector of Tannti 
\o), that the trees upon the land were 
of the land and (be right to cut 
down and sell them was incKleiital to the 
proprietorship of the land, had reference 
to trees eUndiug on the Und when the 
Ufcse was made. Mr. Ramanath Shenai for 
roe appellant has not been able to ad- 
Vance any sound reasons for vesting in tbs 
mtdgor the entire right to tress that have 
sprang up without any effort or expendi- 
tnro on his part. Nor has the appelUnt 
JMuced any evidence of oustom or usage 
^ which he is entitled to such growth. 

1 as lease u silent on the point. We 
^*der that if landlords were to have 
ros power to prevent their UnanU from 
aiding tbs ground of shrubs and 
<|> H- *7 iT. B.y. 10 M. L. J. 821, 


undergrowth, fliis woiihl greatly interfere 
with the tenants* uxe r.f (he Und for 
agricnlture,^ Bven in KntrUnd the property 
in bashes is in the tennnt, vulo Hcrrimau 
(4). 1© this country it may well 

he that on leading lunil rupohle of growing 
timber the lessee umy intend to rnisc and 
cut timber for sale us llrewocd. etc., and 
t<i long as (he trees growing on the Und 
at the date of (he loa<e are not interfered 
with and the nature of the holding is 
not changed* it is dilliciilt to see why the 
tenant should not be entitled to any 
benefits conferred on hini liy nstuif. ^7e, 
therefore, dismi&$ thU .h'CoikI appeal with 
costs. 


. . Appf'iil ili'iituis*eil. 

*1 2 M, A SWi'*K. :til: U S b / 

l»- S8; 121 Eng. Hep. GCO< 20 R. U. OrW. 


CALCUTTA HlClf COURT. 

Secoko Civil. ArcKAL N'o. ur lyi.j. 

July 21. 19Vk 

Sir Lawrence Jenkins, Ki., Chief 

Justice and Mr, Josi ice HoJmvvooil. 

KUSAOHAJ lUIAKTA PHtmirs: 

DEfESUANf— ArrBtUNT 

i-ertHi 

BROJA MOHAN lUfAKTA, minur. by ms 

ROTH E a AMD OrAUUUy, 

RASHMANI OASSl-PucjiTirr— 
RESrOVOENT. 

C^myrvmt^e Ifo/fltr, •/ i-elid 

yf ttn>rr~F>'<th /nit, 
•0* ,},<i /• ref •Irciet OS 

frumnd of, mainlotnekUtv -f. 

A coatrscl i»f ihc |«artie» 19 nonciiiploes a 
coalrsci Weaves, Ihcrc fi jmjHTtjltlwl to H the 
conmitnd uf • Judge. Ii Htill jp n of 

I be parties, soU «• die vonlracC ji capnblo of 
Wing rectigod for so apiirupristc >in»t«ka so, m 
llw iwcem >7 eunsequciwe, is the decree which is 
ntetely t more (onnsi expression given to that 
coolract. fp, 14, eels. 1 A 2 .J 
A Mil to set aside b Uevree obtained afUr 
eenteu and gtring accuralu expreision to (ba 
Court’s fnlenlion, f* not maiotainabte. fp. 14. ool. 2.1 
Per UalmwMd, y.—Wli«r© lh«'n> is anv <lircrgenc« 
between the decree aod the jud^eai, (bo 
matter is for ameudmeia of (be decree and not for 
a fresh soil le ser asirlo the decree, [p. 14, col. 2,1 
OWirrdirtBai:— rPur*et«jw, C. 7.)— A decree can 
be set Mtda on the grouixl of fraud, if of (hs 
regiurvd charneter. [p. 14 , coL 2 .] 

Second appeal against the decree of the 
Subordinate Judge, ard Court of Midnipore 
dated the 7th April 1914, affirming that of the 
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Munsif, Isi Court, at Tamloo^, dated the 22od 
February ID13. 

Babua F/pj« tiAoir, SufinJra yatk 

Roy ami S'ath Pan/, for the Appel- 

lant. 

BihnJijoinK CfmnJva lUipa, tw the Re- 
spondent. 

JCDGMEXT. 

^CsKtss C. . I.— This appeal arises oat of 

a suit to set aside a decree in a previous soit. 
on the ground that the Jadge in passing the 
decree in that previous suit made a mistake. 
As an antbority for this suit and its com- 
petence ^Td have been referred to the decision 
in the case of Jog^sicnr At ->1 v, Biiknu 

Okfitinck (1). It may he that a superficial 
examination of that decision gives an 
appeamnce of authority for the proposition 
vrhich the respondent advances before us and 
apparently has advanced with .success in both 
he lower Courts. 

Already it has become noticeable that then 
has been a crop of rases in this Presidency 
in which it has been sought to set aside 
pre V ioua dee rees on t h e gnm nd < d fraud . The 
readiness to find fraud encourages this elase 
of litigation and the new departure has been 
a misfortune. If we encourage (he idea that 
the alleged mistake of a Judge is to 
furnish a disappointed litigant with a fresh 
starting point for keeping hia opponent in 
Court, then the misfortune would be gravely 
increased to the public detriment. There 
must be some end to litigation. [ have 
said there may appear to l>e some authority 
for this suit in the ease I have mentioned. 
But it U apparent from the judgment in 
(bat case that there was no inleotion of pro. 
ceding beyond the English authority. Ko 
instance has been brought to oar notice 
yhen asuit to eet aside or rectify a decree 
ui a previous suit has saceeeded on the 
gronod that the Judge was mistaken though 
hie decree accurately expressed bis intention. 
The only case to which reference was made in 
the ease of Jofftfiear Atka v. Gangn 
Biifkun Ohatlack (1) was a decision of an 
English Court, where the decree was one 
passed not after contest but on agreement 
^tween the parties. But that class of case 
IS governed by a principle that has no 
application bere. It ie well settled that a 
eontract of tbe parties Is noneihelese 
« wntiact bwaase there is enperadded to it 

(LJ e V. W. If. 4|3, 


the command of a Judge. It still is a con* 
tract of the parties, and as the contract 
is capable of being rectified for an 
appropriate mistake so, as the necessary 
cooseQuence, is the decree which is merely 
a mure formal expression given to that 
contract. I am unable to draw from those 
decisions of which IfadJ^rs^eld Bankvig 
C'^wpswv Limits V. J/rnry LuUr and Son 
liwiiW (2) are typical the conclusion that 
1 decree after contest and giving accurate 
expression to the Conrt'a intention can be set 
aside. There rs no snalogy between the two 
cases. In the one the decree is set aside 
merely because the agreement on which it 
was founde<l was set aside. Jn the other case 
(his cowideration has no application. It is 
not as if (he litigant is without remedy. Our 
Code provides ample means without a fresh 
suit whereby the litigantcanobtainthecorper* 
tion of error. If a fresh suit can be started 
on thegronnd placed before us here, then I 
can see no end to litigation. In holding as I 
do that this suit does not lie, 1 am making no 
new departure. I am merely following 
prevtona decisions of this Court and in 
particular the decision ofSirComer Petharam 
in V. Mahoin^d SuUtnan (3), 

tbe deelsionofa Division Bench in the case of 
Sadko JiiWr r. fMoh Singh U) and finally, 
the decision of a third Division Bench in the 
case of Bkvmfa Singh v. IhwUt Bog (3). 

It is not suggested in this case that there 
was any fraud. Had that been so then the 
mutter would have been different, for it if re» 
cognised that a decree can be set aside on the 
ground of fraud if of the required character. 

In my opinion the decree under appeal 
is erroneous and should be set aside and tbe 
salt dismissed with costs throughout. 

HoLuwijoe, J.^Ieulirely agree with what 
has fallen from the learned Chief Justice. I 
desire to add ibsi I do not think it matters 
whether tbe decree accurately expresses tbe 
intention of the judgment, as if there is any 
divergence between tbe decree and the judg- 
ment, as has been thrown out at one part of 
the argument before as, then (his is a matter 
for amendment. As long as tbe Court has 


(t) <18»)2Cli. D-mjWU J. Ch. 623? 12 B» 
«lj 72 L. T, :03j 43 W. a. 007. 

<8) 21 a 612 . 

(4j 2 C. W. X. 876 

<5) 14 Ib 4. Oaa 93 16 0. L. J. 675. 
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SBmiYAUGAR 1% Te»fc'ATiC8ALAM CBSTTIAft. 
iarisiictjon and aotliority to deciOo a 
matter, as it lias decided it. it caiiiiot be 
re-opened by a suit. 

1 deaire to empbaise all tlmt has fallen 
from the Chief Justice with regard to the 
dUastroua consequences which will follow by 
opening any fresh door of litignlion. such as 
appears to be indicated in this case. 

.Ipp^*ai alfotrtii; Suit diVmfVwd. 


MADRAS HIGH UOL'RT. 

Civic lUvisios Petition Xo. d93 op 191 -t 
August J7, lUlo. 

Pwen^'^Mr. Justice Seshagiri Aiyar. 

G. SESHAIY AXO^R— DcpiNpAXT Xo. 1^ 

Pemio^ipa 

Vfr$n4 

A. B. TEXKATACHALAM CHETTIAR— 
D B CK e I • HOC ne R — Rbspo:< ne N r. 

yrpvitK»nt Jutnlv^nev .^p/ *s. le (2) 

(t). 48 — fvt 4i>ix»t Ilf imMJfmt ^ 

2f9H^ to thotp r 

dinste JnHgc t^reininj Sm-ifl Cnmf t’oa.-t 
BMimon. 

AJodgc silting in (be «imnll Cnu>e Cm*rt eaua«»( 
ui^st bimielf of Ins power* as a Judge of tLat CmiM 
sad iiureadiately proverd to ditpoae uf so oral apjdi- 
oatloa made to him («> exercise his |)u«*ers uadcr 
^lioft Id, clause 8 (8), of the Provincial In»ol«‘encr 
Act. [p. 15, col. «.} 

WliOQ a debtor is declared a a ia*ol«‘en(. cben so 
long u tb* order of adjudwalion euliMsts and is ihR 
aaanUod, bo eaanot be deprivcti ufthc imnnnity 
eonforrod upon iasolreata by the insolrency Ad. 
ouitii notice ba* bean eerred apos bim (o sboweatis** 
wl^ ho ihoulil Dot be am*(cd. [p. lA cd. I.J 

Thera wU 1 bo no aDnolmenl of adjadiniioii oaco 
a^* aoloifl tbo procedure proscribed io Mctwa* 42, 
44 and 45 of tho Prorineial Insolveuey Ad is 
followed. Tbo mere fact that preeeediog* were 
OOotaiiiplatcd under sootioo 43 is mH oDough to show 
that tho order of adjudication is aaaulled. Cp-tA 
ooL 1.] 

Where od an application being made la oxccutuNi 
ef 4 decree of tbo Small Caaso Court to arrest tbo 
petitioner, who had already been adjadicated an insol- 
scat, the Snbordioate Judge directed tbo arrest, 
acting in the exercise of his powers as a Small 
Oanse Conrt Jndge: 

Aid, that no appeal lay to (he District Court 
gainst tbe order mads by the Subordiaata Joilge 
be 4 Jndge of tbo Court of Small Causes ood the only 
remedy was by w%j of roTioioa W cho High Coorc 
£p. 15, coL 1.] 

Petition, nndor Mction So of Act IZ of 
1887, praying the High Conrt to reTiso tbo 
ovdar of the Conrt of tbo SttbordicAto 


•ludgo of Kumbakoiinm. hi Execution Appeal 
Xo. of 1913, .in Kxocu ion Petition 

Xo. 1631 of 1913, in Small Cause Suit 
Xo. 916 of 1910. 

>Ir. T. n. W-HhitAniHUi SiiM, for the 
retil loner. 

Mp. T. JfrtHtfri i«'/»wian«;Vr^7.anVr/; for the 

Kespondent. 


JLD(..MhNT.-A ppoliruimry ohjection 
IS aken by Mr. Ranga Raruunuj.ichariHP 
that Ilii4 petition cW* not lie. ft, the proper 
remedy of (he jK*titi<iii«r wn<4 to have Hied 

an iippeal to the District Court ngaiiist the 

oixler of (he ^uboiHluiate Judge. The Sub. 
ordinate Jndge in dipecting the ni I'est of tho 
petitioner orfed in (he exercise of his powers 
as a Small Cause Court Judge. The pica 
of the petitioner was that so lung the 
insolvoney proceed iiigs were undispnsed of 
he was not liable U be arrested in execution 
of the decree ^f the SmoU Cau^e Csurl 
The buh-Jttilge dealt with thin ohj-ction 
as n Judge of the Court of Small Causes 
Its correctness can he decided only hy a 
Court to xvhich the Small Cause Court 
IS aubohliiiate and that Court is the High 
Court. Therefore the petition was rightly 
hUd IQ tills Court. * 


tfH tUe m«nu. 


This waa an application iu execution of a 
decree of the Small Cause Court to arrest 
the petitioner who had been adjudicated an 
insolvent already. Ihweedingx wci^e taken 
under section 4J of the Provincial Insolvency 
Act. but, apparently on the ground that 
they may not be successful, they were 
dropped. While ordering execution of the 
deem by directing the arrest of the 
petitioner, the Judge vw exercisjog his 
powers as a Judge of the Small Caose Court, 
ilr. Rauga Hamaouiachariar argued that 
m directing the arrest of the petitioner the 
Judge really exercised tbe exceptional powers 
given to him by tbe penultimate clause of 
section 16 , cUuse 2 (^), ©f the Provincial 
iD^lvency Act. I am doubtful whetber a 
Judge ;*«iug in tbe Small Cause Court can 
divwt (bicDself) of bis powers as a Judge 
of that Court and immediately proceed to 
dispose of ao oral application made to him 

bad been made, though there is aothiug 
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on the record to show that it was made, 
before the immomty given in the Insolvency 
Act ja taken away from a person, there must 
be a notice to him to ahovr eaose why be 
should not be arrested. As there are no 
indications in the proceedings before me to 
show that such a notice was given and that 
the petitioner had an opportunity oi pbowing 
canse, I cannot accede tn the coi.tention of 
the learned Vakil for the counter 'petit locker 
that the Subordinate Judge directed the 
arrest of the petitioner under section 16, 
clause 2 (/>). 

The main contention relates to the question 
whether the adjudication proceedings against 
the insolvent had come to an end, thereby 
depriving the petitioner of the protection 
he had' The view taken by the Subordinate 
Judge is this: that as the proceedings under 
section 43 of the Insolvency Act were con* 
templatecl by implication, the ad judication had 
been pat an end to. I am unable to follow 
the reasoning. The Act provides various 
modes by which an adjudieatioii can be 
annulled. Sections 42, 44 and 40 provide 
the procedure to be adopted for annulling 
an adjudication once made. Nune of the 
proceedings contemplated in thos# eectione 
were adopted in this case: and I am an 
able to agree with the Subordinate Judge 
that the mere fact that proceedinga were 
eon temple led under section 43 is evidence 
of the Sulx>rdinBie Judge having annulled 
the order of adjudication. As the adjudica* 
tion must be deemed to have been subsisting, 
the arrest of the petitioner was illegal. 
1 must, therefore, sot aside the order of 
the Subordinate Judge; and as 1 am in- 
formed that the prisoner has Undergone ia* 
prisonment no farther order is necessary. 
1 make no order as to eoeU in this Court. 

Petition alhwtd. 


CALCUTTA HIGH COURT. 
Sbcoxd CiTit ArrEAi. No. 2724 of 1912. 

March 29, 1915. 

Joiitice Sir Asutosh Mookerjee, Et., 
and ^fr. Justice Newbonld. 

DINA NATH NAG a:<potbbrs — Dsfbndanti 
— A rFBLUsrs 
rcrfN* 

SASHl MOHAN DEY TARAFDAR^ 
PlAI STIFF— ReSPOX DC JiT- 
TrasMCy Aef ft' HI <>f lb6.V. ». 1^2— Heme- 
nr« HI nf lani H*«f /«r ogi ioi rd f pv rpct«$ 

--IaihI ihf 9j end $ter\H9 

rAcrron tkt crop* .liitnJ 9n atliartnf 

In order to ni«kv scciioa IRF of the Bengal 
TonniMf Act aj^plicaUc, it is not etteutial tliat Che 
hom^fticad ilwnild tr In ifac umie village or BeLeld 
ufHirr thr mmc lamllurd as (liC boldintf of the roiyef. 
(j>. J", C"l. t., 

Th>' rzprrs>»OB 1to«iv»lcad* as usvd in the sect lOD 
denotes laul on which a mr>o( has his homestead, 
(hat is. land u«cd by him fur rciiilcniial pumosea 
The section is uet a}>pl«caUe wherr it iseslabHibed 
that the la ad is ncA u«r<l by the rvnVat as his home* 
stead; it is aoc suAcieht to show that the eharactor 
of the latMl i« aadk as would juiofy Us iiio as a 
h^Mneslead . f p. 17, ,w|. 2.*' 

The pruriaiuns of the* llcagal TenBoev Act are 
applkable to all Innds useil for agricultural purposes, 
ami are out rvslrinc*! to such lauds alone as art 
actually umter cult I vat ion. (p. 17, tol. 2; p. IB, col. 1.] 

Where iho defendtiiis were ra iVi'* iu respect of 
lands in I be vkinily of the land in dinputo which 
they bad taken with a view (o gather und store there* 
on the erojM raiMul on the atijacent lauds aelaally 
cultivaiml by them' 

/trlA, that tho provisious of the Itengal Tonanoj 
Act applied. a»m| the ih'fendauts were also io 

revpevt of ilte disputed land. Cp > J 

Appeal against the decree nf the Subordi- 
nate Judge uf Mymeiiamgh, dated the 9th 
Jaly 1912, affirming that of the Muuaif of 
Tangail. daM the 3th March 1912. 

Babua yttmodkvlt Boh and }fnkutui ifafh 
Roy. for the Appellants. 

Dabu Ham OhiDuftr MotumJtirind Dr. Nare# 
CAKuder i»eii O'npfa, for the Kespgudent. 

JUDGMENT.— 'This is an appeal by the 
defendant a in enaction in ejectment. The 
plaintiff seeks io eject the defends nte on the 
ground that they were tenants of the disput- 
ed land and that their tenancy bae beta 
terminated by service of notice to qait onder 
the pmvieioos of the Transfer of Property 
Act. The Courts below have decreed the 
eoct. Upon appeal Co tbie Court, (be defend* 
ante have contended that they are ra*vol* 
and cannot be ejected except in conformity 
with the provisious of the Bengal Tenancy 
Act. This contention is based on a two* 
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fold ^ond, namely, thal tbe dispnUd 
^Dd ,8 the homestead of the defendant. 
joTe^ed by the ppovieion# of section 182 of 

«co«.Ky. that 

u the land is not their homestead, it U held 
by them m raiuQ»t and for agricokural 
^posea. It may be premised here that the 
andante hold ns parcels of land 

» the tieyhbonrhood; those parcels, however 
he in a^rent village and are held by 
them nnder a Undlord other than the plain, 
tiffs. The prevjoas history of the land in 
disppte has not been very saccemfolly in- 
vestigated. We are told that it was used 
as a homestead by one Ram Kani Seal; but 
no mformatioD is available as to whether he 
a or not- In 19(H. be transferred 
the land to the defendants. Since then, tbe 
land has been need by the defendants, not 
w their homestead, but only to gather and 
Jfoto the crops raised by them in the neigh, 
bonnng fields. Tbe pU in tiff. respondent 
wefts that tbs holding of Ram Kanai 
5 » non.transferable and that the 

dsfendanU did not acquire a valid title by 
tbeir pQTcbase ; this may be assomed to 
^ the purpose of tbe present 

argument. The position conseqne inly ie that 
tbe defendants are tenanU in respect of tbe 
disputed land, as after their pnrehase rent 

joint Undlords; and the Uad in suit repre. 
wnts only a half share of tbe entire holding, 
wnat, then, is the status of the defendants ? 

branch of their eontention is 
tnat this IS homestead land governed by the 
^visions of section 182 of the Bengal 
That section is in these terms: 

When a ro»V«f holds his homestead 
otherwise thao as part of his holding as a 
the incidents of bis tenancy of tbe 
homestead sbaU be regnlated by local 
custom or oaage, and, snbiect to local custom 
or usage, by the proyisions of this Act 
applicable to land held by a rmyo/.'’ With 
ngard to this section it has been roled 
by this Court in the eases of Kripa Noth 
^krabfUly y. Shoikh Anu (1), Prf^tap 
Ohandra Dot y. Bituwor Praautnkk (2), 
(Mam Mowla y. Ahdool Sower Mi^ndul (3) 

0) 4 0, b-J. SS2; 10 0. W-IT. 044. 

(8> 0 0. TT. K 41A 

. W 9 Tad, Csa 02S; 18 C. h, J. 258. 


and ttarikorCkattopodhi/ayo v. Sera (t) 
that m order to mnke .section 182 nppli. 
^ vwntial that the hoine«tesd 

should be in the aaiuu village or l>e held 
mider the same lamllor,! n.s (ho hohling 
of the rtuuiii. This po.'^ition has not been 
controverted by the respondent and has Iweii 
made the foundation of an ai-gnmcnt by 
the appellants that even though (he land is 
not u?*ed as a homestead by (he I'uiyat, 
section 182 applies on pr.Hd that (ho land 
IS capable of use ns a homestead. The 
argument m subsUiice is that we should read 
any homestead" for (ho expression '‘his 
ho rmtead " s ml ' a ny h ol.l i rig ’ ’foi ' ‘h is hold i iig", 
to justify (he c mclUHiuns adopted lu the cases 
mentioned. In our opinion there is no foun- 
dation for thwconteneion. To substitute for 
the espreasiona “his homestead" and “his 
holding" thephrases‘aiiyhomcs(eaa”and“any 
boUling" respectively would obviously be ta 
undertake legislatiim beyond (ho competence 
of a Cuort of Jostice. The cases on which 
reliance has been placed were decided in 
view of the fact that there is nothing in 
the language of section 182 to justify its 
restriction to cases where the homestead and 
the holding are situated in one village and 
are held nmler one laridloni, That this was 
the reas^iningon which the principle in 
qaeslion was adopted is clear from the 
decision in /f«r/'A<ir('Aa/A)jw<fAyayov. Diuu Btra 
(4). We are further not prepared to accede 
to the c-mtention of the appellanU that the 
espresfion homestead’ ie used in section 
182 as a generic term descriptive of a parti- 
cular kind of land ; on the other hand, 
we think, it denotes land on which a raii/<U 
has his homestead, (hat is, land used by him 
for residential purposes. In our opinion, 
it is plain that section 182 is not appli- 
cable where it is established that the laud 
is not nsed by the mtyof as his homestead; 
it is not snSeient to show that the character 
of the land is such as would justify its use 
as a homestead. The first branch of tbe 
oontentioo of the appellants entirely fails. 

The Mcoad branch of tbe conteation of 
tbe appellants is that tbe land in suit is 
held by them as ra*ya^. It is plain that 
the provisions of the Bengal Tenancy 
Act are applicable to all lands need for 

(4) 10 led. Cas. \9h t4 O.L T. 170? 180. W S.rm, 


2 



u 


CASES. 


[iftU 


VCFBAX V. VtBilUR. 

R^n'kcultarnl parpo«e^, and are not restricted 
t<i huch Uiidfl fibne as are actaallj onder 
caUivation. This view is supported br a 
series of decisions, araonc^t which maj* 
be inen>i''netl the ca«es of Fiftp-iln'ck v. 
U uff»7re(5), Latifa.' RahnmoHx. .1. f{. f\w‘&e^(6) 
and •‘Ift V. KahuHM'f Singh (7). 

In the case last mentioned, the qaeslion 
arose, whether land leased for gra/ins; par* 
poses wns gnvenied by the pr wi-iona of the 
Hengal Tenancy A^t. It was p<onted out 
that the Henjral Tenancy Act would Im 
applicable if it was found that the f^re^ing 
was in relation to cultivation, which is (ha 
primary purpose for wliicli a raigzt acquiree 
the H^ht to hold land. In the case Wore 
us, the defendants are reipoU in respect of 
hinds In the vicinity nf the land in suit, 
which they have taken with a view to ^ther 
and store theremi (he cropn raided on the 
adjacent lands actually cultivated by them. 
This gatherinir ami ntora^ of creeps raised 
by them is clearly a purpose ancilbr)* to 
caltivution. Where, as here, land lies been 
1«t nut for a purpose like (his, i( is impossi. 
ble to hold that the provisions of the Ibiiffal 
Tenancy Act dn not apply; (he inference 
is thus irresiatible tha( (he defendanta are 
riiivatB nUn in resp«c( of the dispatevl land. 
Oil behalf of the respondents it has been 
strenuously conlende<l, however, that (here is 
nothing to indicate that (he land was actually 
let out f'w this purpose. Dut we have the 
undeniable fact that ever aince (he deferub 
anla came into occupation of (his land, (hey 
have uaed it for this purpose withoni protest 
by their landhird. The landlord is In fact in 
an inextricable clifficnlty, If i| is his case 
that the land was let out as a home* 
stead to raigat$t though no doubt they 
are nii/ats in respect of other lands id a 
different villaee under other landlords, ibo 
provision*, nf section 182 are sppHrahle. 
If, on the other hand, (he land was let 
ou», as it apparently was, to roiVi/e for 
a purpose ancillary to coUivatioi), the 
grantees are ra»Vi<s in respect of the 
land. In either view, the defendants are 
rmyo/e and can be ejected only in accord, 
anca with the provisim^ of the Bengal 
Tenancy Act. The plaintiff haa not shown 

(5) 11 W. H 2B. b. Itei?. 

(bj 6 Ind, Css 703: .i a W. V. 072 , 

(71 SO lad. Osi. 382; 17 0. L. 3,411. 


that he is entitled to eject them under 
(he Bengal Tenancy Act. His case, on 
the other hand, (hroughont has been that 
(he tenancy of the defendants is governed 
by the provisions of (he Transfer of Property 
Act, which, in the view we take, are 
inapplicable as is plain from section 117. 

The result is that this appeal la allowed 
and (be suit dismissed with costs in all 
the Courts. 

dppeaf otlowed ; Suti ^hmiued. 


MADRAS illfiH COUHT. 

Sccoyp Civil Arieai. No. 727 or 1913. 

August 3. 1915. 

Presenf;— Justice Sir William Ayling, Kt., 
and Mr. Jnvtice Tyahji. 

MCTHAN MCTHC KRISHNA 
M I* () A LI — Pla I KTi rr«* A rrs i is :<t 

i’CNIAKOTl MCDALIAR 4Ho orusM- 
Dkvrruaxtk— URsniNusyTs. 

/oiaf fr\mifi/—3'l/.4C<iHi*ilipn hv CM 

Where ou» mr^mber of a joint Hiada f»ia*ly 
aeqolm prvficrty without llirniilof anccitral «• 
joint fooiily filial*, the property acquired will, la tbd 
abtooceof auy indication of intention lb tho conimry, 
I*, wood by all aa joiut favnilv property. But It 
aav be shown f at ibe pereon acquiring it treated it 
as h>» Mpaiate |*rorcn.v- [p. *0, col. 1 .J 

Sm r. «Y4r«j>iiHavfu Uaitlri. 23 lb 

U<iat p. 109; II M L J. .153; OopoUfmi Ch-tty ^ 
Ammcket^m Chftti, 21 M. 32: i/MHiWiMwi CMiry v. 

7 lad. Cua. 170: 34 M 31 1: U h. T. 
124; 30 U. L. J. 9s7s {\2t0> M W. H. 8S3i it«dh4* 
iwiyn Chetif r, Dampdaram ChfUy. 17 ImA Coe. 3^7; 
12 U. L.T.840; HUU) U. W. N. 072. fullowed. 

Second appeal agaiust the decree of tbs 
District Court of North Arcot, iu Appeal 
Sait Mo. 4ir7 of 1913 preferr^ against 
that of the Dintriet Munnif of ReoJpst, t® 
Original Suit ho. 5 of 1912. 

Mr. V. yaroiiuiha Aif/angar, for ths 
Appellant. 

Msosrs T. Sara*tntho Aiyongar and A. 
Srirangathatior^ for the Respondents. 

This secotid appeal coming on for hearing 
on tbe2Ut October 1914 before Ayling aud 
Han nay, J th9 Court delivered the 
following 
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ABDUL OAXI V. UAKDrL All. 

iUDGMKNT.-The .xpect ot the 

presented to os on Appellant « behalf ia that 
dealt with hy the DUlrict Jad^ iu 
PDrairraph No. 4 of hie judgment. He 
6uda that the Manthangal lands were the 
salf.acquisi lions of Itajagopala Modali 
(brother of the 1st defendant) end that the 
other suit lands were acquired by RaJagopaU 
Uadali and tho 1st defeiuUnt out of the 
profits of their coniracis afler their 
father’s death without the aid of oncestntl 
^ ioint family funds. ThU finding cannot 
be questioned iu second appeal, lint the 
•P^llant's Vakil argues thal the District 
Jodfe is wrong in assorniug that the lands 
Mina acquired are not part of tho joint family 
ftstate 

Bhashyam Ayyangar, J , in Sn.i'frMMnu, 
^iarattmftufn }fai4tri (1) says: 

oat, if as supposed, the properly wa.i 
jequjred by all the roe rubers of the undivided 
lamUy by their joint labour, it would, in the 
absence of any indication of intention Jo the 
contra^, beawned by them as joint family 
preperty and \n that case, tlieir male issue, 
who, by their birth, become members of 
Buoh undivided family, necessarily acquire 

property". This 
pj^reitiou of law has been accepted in 
Wepo/oMiaj Chetti y. Ar^tHurhtinm Chef If (2), 
^uaietcmj Chefti, v. Murutkammni (3) and in 
"Qjftocutya OAt/fy V. D^moi^ar^m CkHly (0 
and cannot now be questioned. 

^arse, open to tbe respondents to 
abow that the property was treated by the 
acquiring it as tbeir separate 
any indications either way 
wonW have to be coosidered. But this in a 
queshou of fact which hae not bees gone into 

atther of the lower Courts. 

The presumption is iu the opposite direc 
J^ge the learned District 

^ We must call for a finding on the following 
issue: 

Were the plaint properties treated as their 
oeparate property by the 1st defendant and 
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lUjagopelu Muduli vr wviv iJicy llnnwii 

the family joint 

Add it ion II I evklnhoe rii;iy |»o :i<hluml: 
the firoling ahiHild 1 h' ^ iuliniilU'd wilhin two 
mouths and aoven days will U> Hliowe<l hn* 
tiling object ions. 

Ill coinpliaiKc with lhr< oiU.t ri.iduined 
in the ak.w jiidginene *>{ (ho Court, the 
Disirict Judgo of N.irlh divot Mibiuitled u 
linding negative on (ho purt ami 

alfirmuCivo on the second part <if (ho k«iid. 

This seciind ap|a«al coining ou this day for 
fiiialhearing after tho i>furn of the iihove 
finding of the lower Appel loir Court upon the 
i^uorefened to ii for (lid. the Con r( 
delivrml (he fnl|i»wing 

Jt MG.M BN’T-— Wo accept thu lindjiig, 
iwl aside (he deem* nf (be Uistrlct .liidgo 
and remami the iip|>eal fur HUposal 
aecor«ling law af(er ibviding the oihei 
issues. C<Ms will be piMvided for iu (Ik* 
revised decree. 

Aitfk'il •{ inantM. 


CALCUTTA HIGH COURT. 

Secoxu Civiu Akpkal Ko. b.ld or 11112 
July '2$, 1914. 

i*re<ea(: — Mr. Justice Holmwood and 
Mr. Justice Ohapm.iii, 

ABDUL GAM CHAUDHURT— Pui.^urr 

Aprs UA XT 
versa s 

MAKBUL ALl avd otusbs — D tPtxoAXTS — 
Respoxpexts. 

RertmiK Saif late (4cl X/«/ JBoD^. i. 37 P/vinVo— 
Bea^t Tetmnc^ .Ut (Tii/ ef Haiyal« 

«rc«sMMry laiyai *— cf 
ftat^Froltfliaii, ma*vreef. 

Itaipttta koiaing at fixed rates lue primarily the 
persons referred to in tlio proviso to sevtion 97 of 
Act XI of 1839. and the profcctioa provided by the 
section is exlendetl under (ba Bt^ngnl Tonaucy Act 
to all elaases of oecopaocy rai pB/s. [p, 20 , oola. I A 2 .] 
A porsuo wbo takes tbo lenaocy origioatly ns a 
r«<>st at fixed rates oay not thereby acquire an 
oecopaocy rlRbt bur. a oiaii who has already obuinod 
OccapOBcy nghls eaoaot, by obiaimug n grvit <it 
fixed reut, lose that oecopaocy right, [p, 20 eol 3.1 
Qwre— Whether, in view of the proieclien offered 
by secuon $7 of Act XI of : 86fl, a puxcbaeerat a aulo 
fornnwa « rerenoe cao eahance the rent of sn 
occopaacy taigaC [p. 20 , col. fi.^ • 
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ABCCL 0&»l r. MAKBri. All. 


Appeal against the decree of the 
Subordinate Judge. Ut Court of Chittagong^ 
datiid the IXth January 191J. rcTer^ing 
that of the Muii«if, 3nl Court of Chittagong, 
dated the ICKh July \9ii. 

Ha bos Ptftloilh Kfiiunr Dtjs and Kkitisk 
Chandrn ChHckfrl/utly (for liahu Amnlyo 
Charan CW/rpjee), for the Appellant. 

JUPOMKNT.— Thi* second appeal arises 
out of a suit brought by the plaintiff to 
have the holding uf the defendant declared 
such a holding as can be annulled nnder 
section 37 of i\ct Xt of lc*60. 

It appears that the plaintiff is the 
purchaser of the rights of defendant Ko. 
6, who purchased the /are/ at a sale for 
arrears of revenue. The defendants Nos. 
1 and 1 2 are persons whom the Judge fonnd 
to have caltivated the land themselves for 
30 years before Ui)b. when they obtained 
pettah as raif/alt at hae«l rates. That 
poftfih, of course, conferred upon them 
higher privileges than that of ordinary 
occupancy miyalt, but it certainly did not 
take away the occupancy right which 
they had already acquired, for they must 
have acquired that right prior to the Bengal 
Tenancy Act, nut that in our opinion it 
would make any difference. The protection 
of oecupency rtiyoit at fixed rates which 
w referred to in section .37 of Act XI 
of U39 is not one of the o«| inary 
eaceptions in that section- It is a proviso 
expressing (he determination of the l^egis- 
lature that no purchaser shall disturb any 
of the permanent tenants on the land 
who are in actual occupation of the soil 
and are cultivating it. The term 
occupancy rnif/ni* at hxed rent meant in the 
year l8o9 apparently |he successors of 
Wenii ketkt raiifnU in (he Re* 

gulatione, while the ordinary jbAud khethi 
raiyali became occupancy rtnpefe. The 
inUution of the Legislature, therefore, was 
that these Wademr AAnd raiyo/s should 
not only not be liable to ejectment, but 
ahoold not be liable to any enhancement ol 
rent; and to these persons have succeeded 
what the Bengal Tenancy Act now classes 
as rmpnts holding at fixed rates.” RtiiyaU 
holdmg at fixed rates. therefore, are primarily 
the persons referred (o in the proviso (o 
section J7 of Act XI of 1859. But this 
doctrine of protection has been extended by 


recent rulings of this Court to ordinary 
occupancy rtityah, and the judgment of Mr* 
Justice Mitra which is the leading case 
iStirat Chantira Roy Cff^'Viihry v. AsitMtn 
BjW (1)1 on this point is frequently followed 
in this Court and has never been dissented 
from. The protection, therefore, is extended 
under the Bengal Tenancy Act from these 
kwifnii lAfid katkt rttiyafs or raiyais at 
fixed rates to all classes of occupancy raiyaU; 
and the decision of Mr. Justice Mookerjee 
upon which the Chief Justice did not express 
any opinion in the case of Dhulnath Kotkar 
V. Xlonmotho Sotk Miira (2), which is based 
upon a technical interpretation of section 
loo of the Bengal Tenancy Act, can have 
nothing whatever to do with tho quest) on 
before us. 

It may be argued that a person who 
lakes the tenancy originally aa a raiyal at 
fixed rates does not thereby acquire an 
occupancy right, Hut thot does not imply 
that a man who has already obtained occu* 
pancy rights can by obtaining a grant of 
fixed rent lose that occupancy right. That 
appears to oe (o be neither in accordance 
with equity or common sense nor the wording 
of the law, 

tVe must, therefore, hold that the defeudante 
were preciaely in the position of tbose tenants 
who are mentioned in (he proviso tn seotion 
37, aiMl that not only are they protected but 
nothing in the law can be construed to entitle 
the purchaser to eject (hem or (o enhance their 
rent. That is the law, and to argue that 
the purchaser loses a valuable right, nameljs 
the right of enhancement which he would 
have in (he case of ordinary occupancy 
rights is to misconstrue the whole effect of 
the section itaelf, which is in terms direcw 
against enhancement. If (be ruling of Mr. 
Justice Mitra is correct, an occopanoy ruiyat 
in the ordinary sense of the word is also 
protected by that section. It is doubtful 
whether in that case the purchaser can 
enhance bis rent, although the Bengal 
Tenancy Act it sol f provides for the enhance- 
ment of the rent of an ordinary occupancy 
ratyttl. However, this is not the qaestiop 
which we have to deal with here. 

Another question which was argued was 
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CAHHlTYi t>. K1 MANNA. 

with rsfirarU to the Jadure’s tioit of (he 
hhntian of 189S, in which the defend Ante ere 
recorded as Arni’iMi madhya taiymihihiri or 
inUrmediAte tenure>UoMcrs At fixed rent. 
It WA3 feintl7 ur^ed that the presumption 
ArisiDs from this record coold not be 
rebutted by evidence of what heppene*] 
before the record was mAde. It appesre to ua 
that the find) of the Jadf?e as (o whet 
happened before the record was made» prove 
oonolnsively thet the record was wrong; for 
thAse men had been cuUivAting this laud 
with their own haods for $0 years when 
they obtained the poUah describing them as 
ioimt rights. The srea of the land was 
only 4 Xranu and odd and there was no 
indication whatever that this holding was a 
teonre. It can only be a tenare if it is 
proved that it was demised for the purpose 
of settling enUivators npon it aod for 
eoUeoting rent* and not for the purpose of 
being ealtivated by the roitfot or his family 
and servaata. Tbs facts of the case, whicli 
extend np to 1895 and are not altered m any 
^*7 by the poKoA of that date except 
in respect of giving the defendants fixed 
rent, conelosively prove that at the time of 
the Settlement they could not have been 
tenure 'holdere within the meaning of 
aeotion 5 (1), Chapter III, of the Bengal 
Tenancy Act. 

The third contention wne that we ought 
to have the pofteh before us to constrae it. 
As the defendants have not choeen to appear 
in anewer to this appeal, it is snggasted that 
we ought to give the appellant farther time 
to get this pottoh produced. We have al« 
ways nudemtood that when a decree has been 
passed sgainst a person who desires to eppeal, 
it is for him to pnt forward all necessary 
materials for the purpose of getting the 
presumption which is against him on the 
lower Conrt’s judgment set aside. He could 
easily have made a prayer in the petition of 
appeal that the defendants be called upon 
to produce this poHah, or thst the lower 
Court be directed to obtain it and forward 
it to this Court. We cannot either wait for 
it now or constrae it. The finding, however, 
of the learned Judge and the arguments of 
tbe learned Vakil indicate qnite suffieieotly 
what were its contents audtbe arguments 
which are based upon it, with which we have 
plready dealt. 


As regards (he plaintiff’s pinyei* for 
aMessujcnt of fnir tiiid equilublo rent wu 
cannot »co how that can nri.n* in a suit 
under section ^17 of Act XJ of I Sol?, 
since the very Iwiis of (ho |m .tool ion 
offered by that section is jigainst oiiy on* 
hanccinenf. and enhanreiiient is really wlnit 
tlie plniiitilT is seeking f.»p. (t is not nithin 
(he Kot»pc of the suif: if it wore, fair nnd 
e^initablc rent of .\n opoup.iiiry /niyn/ 1 1 
fiieil rates would obvioudy the rent whioli 
had l>eeii Hxed for his hoKliog, 

The rvsnlt is that the appeal i^ dismisHcil, 
but without c<isU as the respotuloid.< do not 
appear. 

.Ip/wa/ 


MADRAS HIGH COURT 
SacONu Civ’ll. AHri:Ab No. Ued ok 19U. 
September 3, 1913. 

PrrsrN/;-.*Mr. Justice .Spencer and 
Mr. Jnstice PliiUips. 

TBLAMPATI KAXNAYYA and anothkr— 
DsreMPANTS Nos, 3 and 4 — ArPAi.u.sTs 

WrfK# 

TELAMPATHI RAMANNA— roAiXTiPK— 

RrSPONPKNT. 

Ctril Pwrdurf Cai* (Aft I* ]90S>, 0. KXHt, 
r. S— Dwwr pa wJ in otrar^luncc ivilh 
p/paHifg not nyproM 

la a salt bveogbt to osUblisK the plaint. 
Iff*s taUe (o tbe IcM wUefa he liad fot Uy virtue 
of a decree pasted In a prior suit for aprc>Ao 
perforrosnee of a contract to sell, (be Uerca<laiiti 
alleged that (hey were act buuad by (hat decree 
oa (ha fwoead (ba( H waa a docive epea a 
eomprotnite (o wbkh (hey wera not parties. 
1( appeared (hat wba( had boppeoed was (list the 
IsC defendant had made a sta(emeo( on oath (bat be 
and ether defendants had agreed (o eieccte a 
•ale.deed ia faroqr of the plaintiff who also 
bad made a statement ea oeth coBArroiag this, and 
tbe Court bad. tbervapoo. directed a doereo to be 
made ia aecordaaee with the agreement of tbe 
part tear 

BM, that tbe order was appaivntly pasaed 
ander Order ZXIll, rule S of the Civil Procedure 
Code and ao appeal haring been preferred agnlnet 
it the decree passed tbereiu became final and bindins 
oo tbe defendaaU. Cp> cols. 1 4 S.J 

Second appaal against the decree of tlie 
District Court of Guntur, ia Appeal Suit 
No. 313 of 1913, preferred against that 
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District MvDSif 
^Kut V. 1071 


of 

of 


Apf^l. 


RAR .'ElYNSI r. SttVAM t.VL .<AMl\ 

of the Court of (he 
Guntu:. lU Oriffin^l 
1011. 

/v. I , y'nti*t-iiioni. for the 

lant-.. 

.\lv. Sofiu^'itfui,.,' *#/*». V‘v Mr, r. I?«- 
for (Iir Uosj>oiuieiit. 

.a'UGMKST. 

Sl’BXfRN, J,— T1|{.< suit WU8 UrOQ^Ilt fn 

p^laMicIi Gie plaint! nV (illc In (he luntl. whirh 

lie Rot by virlae nf a decree passed in a 
prior suit bruiisht fnv aperilir performance 
of a contract to 

UelemliMil'^ Nns. d niid b are appellatd'c 
ill this secoml appeal, allege (hat (hey 
are not Inn ml by the decree in Onjrinal 
Sait Xn. ,jI <.f iny*. on (he ^runiul that it 
Nva< H deccci- uiKiu a compromise to which 
they were not parliev This app^.ril has Ueii 
argued to j» ifreat Icnelh on the assumption 
that It was a deciec pA*'etl with the consent 
of imrtios tn which auction fHj (:() of (he 
Code of Civil Pnicwlnre would apply. Hat 
It appears (bat what happened waa (hat 
the Ue defendant made a statement on ««th 
in the pre^nceof the Pleader for defendant 
Xoa.lto (that heandde^eiKlanl'*N*oa.2lo4bad 

agreed to execute a sale deed in favour of (ho 

piaintifr acroisling to th^ pmycr in the suit. 

I he plaintiff alio made a statetuerit on oath 
cemiiriniuB this. The Court (hereupon direct* 
ed a decree to be made in accordance with 
(he agieeineut of the parlies by which the 
Riiil was thus pmved to have been adjudicat. 
cd. Iho order passed by the Coort waa 
apparently passed under Order XXI 1 1 role.1 
The dcfeoJnnt^ (hough they must through 
their I leader, have been aware of (he result 
of the suit, did not prefer an appeal 
under Order Xldll, rule I (m). or (ako^y 
other step to have (he order which affected 
them ndversely, set a^ide. It is not now 
urged that the pUintiff obUined the decree 

by f^udor collusioT). It is eimply argued 

that these defendants are not bound by a 

they were not pu«i«. 
With this, I cannot agree. They were 
parties to the prior aait and the decree 
passed therein having become anal, they 
are desired fren, questioning it. In this 

wUh 

Phiuips, J — This second appeal has Wo 
argued at great length on 


the decree which appellanta wish to avoid 
was % decree passed in term.s of a com« 
pnmii>H\ From the judginent in the 

suit and (he decree {Kxhibita Vi I and 
ami Isi defendant's stateniont (l^x* 
hihil IV) it H clear that the decree 
wa« pa^^eil under l>r<1er XXlIt, rnle 3, 
and consequently the argumenU to show that 
(he appellants ore not botiml Hr (he decree 
because they were not parties to the compro* 
rai'ir, are a«<*le«s. The language of (he 
Ih^lrict Jad[re, /. *if the adjudication 
made against I hem on the 1>anie of the 
consent given hr (heir father was illegal", 
show« (hat he also (rested the decree ol 
one under Order XXI II. Appellants not 
having appealed against (he orilar recording 
the c'lfupromisc iiudpr Order XXIII, rule 3, 
allovve^l the decree to lieconie final and 
Cim«cijiieu0y (he District Judge was j ns tilled 
in his hnding that the appellants were 
estopped. I agree (hat the second ippeal 
^honld be dismissed with costs. 

Appeal diVttiiVMif, 


CAt.CUTTA mori COURT. 
SevoxoCmi, AerasL So. 2757 or 19U. 
March 2.», |U15. 

Preseaf:— Justice Sic Asutosli .Mookerjee, iCt., 
and Mr. Justice Richardson. 

HAR SIiyAMCHOWDIfURT— OKreyDAXT 
No. 5— ArrKtuMT 

t^rtm 

SflYAM T/AL SAHU — Pi.AiNTfVf— 
ResrosDBWT. 

oj cAsrjc 

ssiir.Oitfa r© e^mrnSUct in wprer 

9f 9r nf prior ehnftf^Oon- 

*^r**^/ pcRforwrac* of. 

rhe nr^'iriiM of lobrogaliob does net apply when a 
P^rs^a siiaply performs hi« own oliligatioa oV 
eoreoAitl sod pay* off o chsrgo which ho hao under* 
Ukeo or (• bouodto ioii.fy, U a por«n purvhn^tri 
a property oubicct (« two mnrtgsgeo. wwiui a 
of the purchase. money for psyoient to Ihc 
bat pert the first iacoTabraneer sloac 
and not the sueoad. be eanooc treat (be fir«( morigwa* 
“ ••P* alire for ue m a shield againM the secoa^b 
(wcaobe cUim lobe subrogated to (he posilifu of 
^ ?]”***^ Mlisfied. (p. 28, 

If d purchaees property sabject to three sik ccs* 
«re ebarfes I, y aod 2 mtb full kuowEedge o* 
ihMf eeistenoe, sod rauias a portion of fbc pojahss> 
'® bis heads with a view to satisfy the 
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BiR SBTAU t*. SBTiK IRL d&HQ. 

taortnoca T r&iI 2, iuC ftubso<iu«atl/ disch«rffc« 
tho rocnntr 2, he oanaot, on of ilio 

niortnge T» ose it m ■ ehield •^in«i iIh* 
BiortK*Bn V. But if (he *eee|MAnee of (he moH. 
f(n|ro.deed with na onlrae roeUal ru to (he M(i«. 
facdoB of tiio moptiSARe X be (he ini>rlc»ci*e T 
•uUled tho raoKRORor (o commir n rraiKt up»n 
(tao purchaser, (hr* Utler e«ti. on di«e\kverr aiwl 
Btisfactiob of the iDortRbRC S asc il as a shield 
agaiast the nKirtRaRce V. (|>, 24, ttkl. I: |». 2o. eol.l.) 

AUhoBRh a stranger to aeoutraet mar semetinie<( 
ba aatitird tooUin the heoeCt <rf die la'rforwaiK'e 
thoreof. tho dootrino caunot be allowed co be int’oked 
to dofoM tho oads of justice <*p. 3>% ctA. I.} 

Appt^) RRainat the decree of the UMricI 
Jadffe of DerbhftTiira, dated (he 2iid Febraary 
1912. modifyinfif that of the Subordinnle 
Jddee of Darbban^, dated the '2Ut April 

1911. 

Babu Sarendru Kumar Buoe, for the Appel* 
lant. 

Babn LoJeslmt Kv^in for llie 

Beeponde&t. 

JUTlOUEHT.^Thia it an appeal by the 
ftftb defendant in aeoit to enforce a mortgage 
aecority. The property in dispate ha^ been 
the aahjaet of three mortgage tranaaetionv 
The firet mortgage waa created on the 
29th March 18d8 for a aam of Ra. 7t)0 which 
carried iotereet at the rate of 24 per cent, 
per annam; (he lecond waa on the 22nd July 
189^ (o secure a loen of Re. &00 on interest 
at 18 percent per annam. The third morl* 
gage. DOW longht to be enforced, was created 
on the 27th December 1897 to secare a loan 
of He. 700 which bore interest at 18 per cent, 
per annum. Oo the l&th October 1901. tbe 
mortgagorstraiuifeiTed the equity of redemp* 
tioo to tbe appellant for a tom of Rs. 2.238. 
The conveyance recited that there were only 
two mortgagee on the property, namely, tboee 
of 1895 and 1897. The porcbaiier. wbo wae 
aUos^ to retain in hie handa tbe entire 
cooeideration. agreed to apply the money io 
eafisfaotion of the doee on theee two mort- 
^gee. He enbeeqeently diseoeered that 
there waa a prior mortgage on the property 
purchased by him, namely, the mortgage of 
1888. He accordingly aaiisBed tbe mortgagee 
of 1888 and 1895. The mortgagee of 18J7 
then oommenced this action on the 21et Jane 
1910 fo reeover hie does. The eait has be^ 
contested by tbe appellant, the parobaeer 
under the eonveyanoe of 1901. who argoes 
that be ie entitled to priority in tbe exient of 
tbe mortgagee of 18r8 and 1695. The 
Piairict Judge has overroled thia contention 


and has mad** (be ii'timl mnrlgjige «lerroi< in 
favour 'f rhe pluinrilT. On ilm ppmxim.I 
apn*'al by the pnwhusur of the onuily of 
retlemption. it ha« l>een urged llmt as he hn^ 
salistied the mortgages of 1888 and lc9.>, 
he is enfitled to them aa .shields agnin^t 
the mortgagee of 1897. 

In eo far as (he mortgage of 1S95 m 
concerned, it is plain (hat this contention 
cannot prevail. It sra« ruled Ky {h^ C<»urt 
in the CRM of Surit/tim yfaruvin v, Parham lm 
tershn t (1), that (he doctrine of snhrogation 
docs not apply when a person simply purforms 
Ills own obligili.in nr covcnnntuhd pnys till 
a rliarge which he han nnderlaken or is 
bound to satisfy. If a purohaseK a 

property subject to two mortgages repairs a 
portion 11 f the pucchesr- money for pjivnient 
to the mortgagees, bur pays the lirst incum* 
bmneer alone and not the second, he c;inriot 
treat the 6r«t mortgage as kept alive for 
use as a shield again it (he second; he cannot 
claim to lie snbrogsteil to the posi(i«in <if rho 
mortgigee whrvse deht he has satisfied. The 
same principle was nppUed in (he ca<M«s of 
Hisitf$tr ir Vovi-vi V. L'thi Surn'im (2) 

ami S'*/ ,Vem/a Tcirerf v. Sin i'i 

(d). The casw* of Tara Suivl'iri firbi 
V. Khfff'tn Liif SaKu (4) ami Pri}fia^ ,V<»rfr»rt 
V. CM I Hat (5) are not in principle opposed 
to this view; they merely furnish ilJuUntions 
of rases which, the Court thought, (whether 
rightly nr wrongly, it is needless to discuss 
for our present purpose) fall outside the 
se.ipe of the rule enunciated in ^^Hrjirain 
Martrurt v. Barham Ifo Prrithml {{) In res* 
pect of the mortgage of 1895, it is clear that 
the appellant discharged an obligation which 
be had undertaken to fniht, namely, to 
eatiify the mortgage, not with his own 
money, but with money which botnnged to 
hie vendore and had been placed at his 
dispoeal fnr that specific purpose. If his 
vendor had satiaded the mortgage of 1895, 
as he might well have done, it is plain that 
be, ms mortgagor, could not have treated tbe 
mortgage satisfied by him as available by 
way of defence against tbe mortgages of 

<l> 2 a. U 7. SSB. 

<S) 0 0. L. J. 184. 

(s> II iihi Cm. u c. L. .r. 

(4) 7 Ind. Cse- 910. U C- W. J7. JOuft. 

(&) 7 ln<t. Css. 970. U C. W, .S. 109^ *i. 
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nAR $BTAU V. <aTAU Ut $AH(J. 

1897. It Mlotrs comeqQ^ntlr that tha 
appellant is not entitled to priority on the 
baAi.4 of the payment mmU by him to satisfy 
the mortgage of 1895. 

A (question of scinie nicety, howecer, arises 
in respect of the mortgage of lb88. 
The appellant had undertaken to satisfy 
the mortgage of J897; he did not fnltil hia 
obligation, but chose to satisF)* the mort< 
gage of 1838. Is he then entitled to use the 
mortgage of 1$8>^ as a protection against the 
mortgage of 1897? There can be no room 
for dooht that if .1 purchases property sab* 
jeci to three successive charges .V, Vand / 
with full knowledge of their eiistence. and 
retains a portion of the purchase .money in 
his hands, with a vievT to satisfy the roort* 
gages y and /, hut subsequently discharges 
the aecurit} /, he cannot, on satHfactmn of 
the mortgage .V. une it as a ahield against 
the mortgage Y. This follows from the 
cue of Buheticnr Pmtaii v. f.ala Sumam 
Singh (2), where reference is made U* the 
decision in Ihim v. (0). In that case, 

A obtained title to a property subject to two 
prior charges, and at the same time under* 
took to satisfy the second charge. He did 
not fulfil hia obligation, but sobaequently. 
wheo be had acquired rights under the first 
charge, took his stand thereon as protection 
against the second charge. His contention 
was overrulsd on the ground that he wu 
bound to satisfy the second charge with the 
money at bis disposal; and so long as that 
money was reUinsd by him, he could not be 
allowed to prejudice the position of the 
second encumbrancer by means of title 
acquired under the first charge. If, conse- 
quently, nothing else wss known in this case 
sicept that there were the three successive 
charges of 1888, 1895 and 1897 and that the 
appellant had undertaken to pay the charges 
of 1895 and 1897 with money placed at hia 
disposal by the mortgagor, the mere fset 
that he bad satisfied the prior charge of 1888 
would not entitle him to use it as a shield 
egainet the mortgagee of 1897. The latter 
would prina facie be entitled to contend that 
ae the appellant bad in bis hands money 
placed at his disposal by the mortgagor for 
tbe satisfaction of bis dues, be could not be 

prejudiced by reason of the payment made 

by tbe appellaut to satisfy tbe debt of i888. 

(0) (1679) 09 UiMonri 629. 


There are. however, special circnmstancee 
in this case which, as we shall presently see, 
take it out of the general rule already ex- 
plained. 

The mortgage of 1897 recited that Rs. 430 
out of the Rs. 700 secured thereby had been 
applied by the mortgagor to satisfy tbe 
mortgage of 1SS8, that the mortgagor had 
redeemed tbe mortgage and had obtained 
the mortgage instrument whieh he had made 
over to the new mortgagee as evidence of bis 
title. This was, it is now conceded, an 
entirely false recftal. The sum of Rs. 400 
had not been applied to discharge the mort> 
gage of 1888; the mortgage instrument had 
not been taken back from the mortgagee but 
was still in his custody. The appellant cod* 
lends (hat he was misled by this recital and 
purchased tbe property from the mortgagor 
in the belief that it was subject to two charges 
only, namely, tUoae of 1895 and 1897. It ii 
indisputable that the acceptance of this in- 
strument with an untrue recital by tbe 
mortgagee of 1897 onabled the mortgagor 
^ commit a fraud on the appellant. He 
intended to acquire a clear title to the property 
free of all prior charges thereon; he found 
on enquiry that there were only two sub- 
sistiog charges to be satisfied, namely, those 
of 1895, and 1897. He discovered after his 
purchase that there was a prior charge of 
1888 which was falsely described as satis* 
fied in the mortgage instrument of 1897 
held by the respondent, Consequently, if we 
Apply tbe test of intention of the psrsoo 
who eatisfies the prior charge, as ruled iu 
the cases of iSoheeh Lai v. iloitniN/ Bnioan Dai 
(7), Oatealdoe (2<ipaldai v- Puranmal P/VffV* 
iukhdat (8), ^{'tio^NncMu Shau Chowdhry v. 
JogmaifQ Dtui (9), Mahcnfd Ibrahim Hosain 
Khan v. Ambika PerehaH Singh (10), Liquid* 
atian Kriaiu PHrehaee Co. Ltd. v. \9ilU>ughbi/ 
(H), TAoms V. (?aqa (12), WhiteliV 
_(7) 10 I. A. 62; 9 c, 961; J3 C. L. ft. 221; T lad. Jur. 

4 Sar. P. 0. J. 424. 

(8) II I. A. 12S; 10 G. 1005; 0 Ind. Jot. 096; 4 Ser. 

P. C. J. 540. 

(9l 29 I. A. 9s 29 C. 154; 6 0. W. N. 209; 12 U* ^ 

J. 73; 4 Bom. L. ft. 230. 

(10) 14 led. Ca«. 496; 09 t. A. 68; 39 0. 627: 11 U. 

L .T, 066: (1912) M. W. N. 367; 9 A. L. J. 832; If- 
Bom. L. ft. 280; 16 C. W. M. 605. 16 0. L. J. 411; 20» 
U. L. J. 468, 

(11) (1090) A. C. 021; 67 L. J. Ch. 261; 70 !*• T.. 

46 W. ft. 689. 

(12) <|095j A. C. 11; 64 U J. Oh. I; 11 B. 67; 71 L 
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Wanpy (13),5^*6 .V<iryiiA v. BaOfuftfhn Xaih 
SantmiH), the nnewer most be in Jevoarof 
the eppelUot, lop there is no shejow 
of a doobt that when he saiisfietl the 
mortage of 1888, he intended to keep the 
eecnrity alive for ose as a protection against 
the mortgage of 1807. On the other hand, 
It as esplaioed in Onrti^ Sin^h w. Ch«nd^ 
rika Sin^h (U). we treat the doHrine of sub. 
rogation as bnssd on eqaiteble gronnds, to 
be applied only where needed to aceonplish 
tbe ends of inslice, it is eqoally plain that 
the plaintiff has no elaire to consideration 
ae against the ap reliant; for it was the 
condnot of tbe plaintiff which enabled his 
mortgagor to commit a fraud on the ap. 
pelUnt. The plaintiff has also no claim as 
against tbe appellant on any contractual basis; 
he is in no tense privy to the agreement 
between the appellant end h la vendor; and 
altbough it has recently been held that a 
stranger to a contract may aometimes. as 
ispleined in Jahandar Baktk v. Rem 

^ to claim tbe benefit of the 

performance thereof, as in S*eicQb Kkwaje 

Kkan V, .VaiMt Husoini fiep N« 

a7) and Pet Xarain DuH t. Rem S'ldhen 
mnndol (18), that doctrine cannot be allow- 
^ to be invoked to defeat the ends of 
jnstioe. From whatever point of view 
the ease may be considered, it U oon- 
senneotly plain that the appellant is en- 
titled to priority in respect of the pirymeoi 
n^^e by him to aatisfy tbe mortgage of 

^ The result is that this appeal is allowed 

A ^ l>«trict Judge 

modified. The appellant is entitled to priority 
ID respect of a aom of fts. 344, propor- 
tionate to the share of tbe property dow io 

the property covered 
hy the i^rtgage of 1887 be eold in execution 
of the decree made by tbe District Judge 
free of tbe charges of 1888, 188$ and 1887. 

4 M. M 8 TmI'’'***' *• 

^ 3 M. M 

(17) 7 laA C«i. «7i 37 I. A. 15*. I* 0 L. J «k 
82 A. 4((k 14 C. W. H. 865 (P 0 )• 7 A 1 i 


Out of the aale.procccils, flip appclhuie will 

U* .rst enl.tle.1 to Rs. ;Ul and th. ro.u 
of tills Sint; fr,>m the Imlsi.ce loft, the plain, 
tiff decree.l, older will be entitled to hrs duos; 
the ^oi-plus ,f any, will lielon^ ,,, the 
apiwlUiit. Ihe appellant is entUletl to his 
costs ns a^inst the phi bit iff thi Mughoat 
this litigation. 

Appeal alloircd tn por/. 


MADRAS HIGH COURT. 

Skconu CiTti. Arriui Ifo. J059 or l9l:l. 

July Jc, 1915. 

Present— Mr. Justice OWHeld and 
Mr. Justice Sadasiva Aiyar . 

M. SADAOOPACHARlAH— PuiNTirr— 

Appbllavt 

I'trtHS 

RAMA TIRUMALA CHARIAU akp 
axothsr^Dspbsdaiits Nos. i ahp 2 
— RtsrojfpsjiTS. 

fr^K^Urt Mf (Aet l* uf lOliRA », JO, of 
- Uler $utt •Jt 0 piMe<l 0 / ,uiit 

clntmtim HHiUr •lijletnt ttllft—pInutiHi/t in htler ••iH, 
if rmabf fo furvioig mii. 

After ihr plemtiff had lirniiglit • suit ntminM the 
4tfcndaHl. biKh of tbeai ware made deK'iitlaiitK in aiu 
other »uit wUkU wae deehted while ilio {ihkinriff'g (luit 
sgainat (lie defeodant waa >iill jmmkImic. Io Ilia 
defence is ihe Kr»t aait the defciidnnr iclird u|Hin 
the pkieiill’a idcatlings a» drreodoiit iit I lie »<'coiid 
soil. The plalatiff contended lhat ■■ the iriol of the 
aoeoml aait wat without jiuieO lotion by reason of 
•eetioo 10 of the Ciril Pruecilurr Code, his pkudiiigs 
in that aail eonld aot he relicti upon by lliedvreiidaot; 

Htl4, tbat, ae (he later suit was not lieiwcen the 
paHiee aader whom the parlies to the ralier suit 
claimed litigatlog ander tbe sauie till**, the plaintiff's 
costeetiou wee oateaablo fp. 26, col. l.J 

Serond appeal against the decree of the 
Dislriot Court of Chingleput, io Appeal 
Suit No. 197 of 191 ‘2, preferred against 
tbat of tbe Court of the District Monsif 
of Poonamallee, in Original Suit No. 1 49 of 
1911. 

Ur. K. B. Nbruyonoeatemy Atyar, for ifr. 
/. Naratimhe Arvowgar, for the Appellant. 

Mr. M. h'. Derueoirwy Aivangar, for the 
Respondents. 

. JUDGMENT. — The fonndatioo of the 
lower Courts' decision was plaintiff's pleading 
tbe judgment io Original Suit No. 170 of 
1911,10 which plaintiff sod let defendant were 
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2nd ami Isk defendant. Original SoitXo. 170 
\raft in«HtQ(ed after the aait, thoq^h it 

Nva< decided ^>efora it. It i« ar(*ued lirat that in 
thcae rlfcamAtanreA the Coart wa« debarred 
by section 10. Civil Procelure C^xlr. from 
tryine Original Suit Ko. 170 qntU thia, the 
earlier suit, had been disp:>'4r<l of. that the 
trial tvaa ron^Siioently held without iuriAdic- 
tion and that, therefore, defendants ennnot 
rely on pUintilT'H .. pleading during it or on 
the decision which ended it. 

IVe cannot accept this. Section 10 reqnirea 
that the earlier suit shall he lietween the 
same parties as the later or. (he portion 
of it at present relevant, between pa«dies 
under whom they nr any of them claim 
UtigAtine under the same title. Hut in 
Original Suit ^o. 170 the plaintiff relied, not 
directly nn a title derived from 1st defendant, 
hut on the title of certain al1ege<) vendees 
froDi him, udiom he repud iate<). The title 
under ^vhirh (he plaintilF in Original Suit 
No. 170 litigated w*aa. therefore, not (hat 
now in (|Ucation, and the section cannot be 
applied. 

We have lieen shown no valid reason for 
holdiiiff that the decision in Original Soil 
No. 170 is nnt rt$ iadiVa^ri in Hie present suit 
or that the present plaintiff is not now 
estoppel I hy his pleading there, W« have 
heeii informed that the decision in Original 
Suit N<». 170 is under appeal, but the fact 
is nnt admitted, and nothing to aatiafy ua 
reganling it has lieen produceil. In these 
circumstances the second appeal fails and 
is dismissed with costs. 

Appeal 


cAixjoTTA man court. 

Skcoso Civil ArrrAS. No. 42^7 nr 1913 
Fobroary 10. 1913. 

P/Mcaf;— Mr, Jostice Richardson and 
Mr. Justice Mullick. 

ALKJAN BIBl akp otBESs — PiaisiTrrps 

ArCELLitfTS 

rerrus 

R.\HAM A LI AND otKBas — Dc res pants 

RasroaniaTs. 

Tfnaniy AfUriJJ 9/ 49 (t) 

— 0*.l<r.re;yat-Hotdj«9 ft>t « Sfr «— of 
irAdW een hf ntHct 


Th«re n'Whiug la th* Tenaaa* Act which 

eKpr>«<1r l\k-$aw»r ths ri?hC r>f th^ Hsi« of an 

ti|Q r^iBimdar ''f the terra 
bv th* r^i9^t within the powers coaforred 
OB the httrr br socti >n HV and apart from CCSlooi 
or esprcAa fusel meat there la no doubt that a lease 
for a lerm d** voices upoo the heirs of the original 
lc««ee. On (he etpire of ihe («rn) ihe heira may bo 
airliruit 1101*10** no W section 49 (hi of the 
lUratfnI TfuarM'V \vt ^ |*. 27, Co|, 1.1 
Ar.,> if-.- M V Kt>n fitf'iH UaHUI, SI 0. 7S7: 8 C. W. 
N. 4*n Shu-} iri v. ftnVadm .Vfi(h CAiitru. 

hany. II C. W N 3 IP. disliuffuieheii. 

Appeal against the decision of the Sub- 
ordinate Judge of Chittagong, dated the 5th 
September 191.1, reversing that of the Munsif 
of North R'tstan, da»e<l the 30th April 1912. 

Babu tUtiren'im ftTee'piV. for the AppelUnti, 

5foulvie AbUttl /airwed, for the Respond- 
ents. 

JUDGMENT. 

fiiCRAapNON, J.^The defen'^ants in this 
suit are the heirs of an nndsr*rni*psf to 
whom (he plaintiffs, as raiu^U of the hold* 
ing ill which the land in suit is situated, 
granted by a written and registered inatro* 
ment a lease for a term of nine year*. The 
under-reipof died some years agoandithas 
been foond tha( the defeiuhints have sinse 
been in posseasion of the land leased to them 
and have been paying rent (herefnr to the 
pUintiffs. The term of nine years has now 
eipired ainl (he suit was brought by the 
plainliffa for the purpose of ejecting the de» 
fendanU from the land comprised in the sub- 
lease. In the 6r*t Court the plaintiffs obtained 
ft decree, that decree was reversed by the 
learned Subonlinate Judge in the Court of 
Appeal below sod the aait was dismissed. The 
learned Subordinate Judge held that the sub- 
tenancy granted to the original umler-roiv^tf 
came to an end with his death, that the pay- 
ment by and acceptance of rent from his 
heiw, the defendant*, created a new tenanoy 
and the plaintiffs and that 
the defendants cannot be ejected uoles* and 
until notice to qqit has been srrve<l upon 
them in accordance with clause (5) of aectiun 
49 the Bengal Tenancy Act. 

The question before os io tbia second 
• ppeal, which ia preferred by the plaintiffs, 
M wh-therthe learned Subordinate Jadge 
wea right in the view which be took of the 
»^peotive righto of the 
parties. For the appellants it has been urged 
* empowered by eection 65 of 
the Bengal Tenancy Act, if sot 
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SDNDAR arMOB 9. tfuMmmo/GCBDsn. 

at any mte bj ne<^a 4 Karj implicfetir>n, tn ^nnt 
an nndar rai^ by maana nf a written atMl 
raffUtared instramant a aab'leue for n terra 
not aaceadinff nine yaara. It ia further 
ar^aad that thera la n^tlirnff in the Art wliirli 
has the effect of cnttintr down aaob-lo\Ae 
for aaeh ti term to a aubOenae for the 'erm 
of tba iinder>r . life if he should die 
before the expiry of tba nine years, ThU 
raaeoninir is in some respnrt* Anelotroua to 
the raasonina adopted by the Pull Hei»''h in 
deciding the ca*e of the Sti‘tHrtpnr& Xewi’N. 
dan Cwrtiwnp, tr V. Hnsk'lsfih <ihn%k ( ), 
where the qoeation was whether the hold* 
ing of a non*ocropAncy mi'nal wna or was 
not heritable. It mny fairly l>e aniil tlmt 
there is nothing in the Bengal Truancy Art 
which fxprCMly takes away the right of 
the hairs of an Qnder*m’y<r/ to sorreeil to 
the remainder of a term granted by the 
raipaf within the powers conferred on (he 
latter by aaction 85 and apart from ru« tom 
or expraaa enact me there is no douht (hat 
a lease for a term devolves ap»m the heirs 
of the original lessee. Oa behalf of the 
defeDdantSf the respondents before as, one 
attentiop has bean directed to the Pull 
Bench case of A rip Mamlal v. Rnut Riihtn 
liandel ( 2 ) and also to the decishm of Mr. 
Jaatica Mookrrjee in «/emini Diisi 

V. JiaffHAnt Sath CkttknbuHp Ot). Those 
eaaaSt however, deal with the po«iii**n which 
arises upon the death of an under* mi ygt 
srbo bolds ander an aonaal holding or a 
tanaDry from year to year. In such a rase, 
no doubt the only right which the Foil 
Bench raeognisas aa belonging to the hairs 
of the under- raiVof onon bis death ia a 
right to remain in posseaaton of the laod 
nntil tba and of the then agrieoltoral year 
for the parpose, if the land has been aub-let, 
of realiniog tba reut which might aceme 
daring the year or, if not aob*]et, for the 
purpose of tending and gathering in the 
crops. The decision of the Full Bench 
seems, therefore, to deny to the heirs of (he 
nader*ra»Vat under an anoaal holding any 
right of s accession properly so caW to the 
tenancy and ao the daeisioa was understood 

by Mr. JaaCica Mookarjaa.whoohaerrea: “U 

follows, therefore, that (be Pull Bench held 
that the heirs of an noder-rotve^ under an 

m «3 lad. Caa oOb 41 C. ling, |g^ C. 9 % 
Jv C. £i. J. 

(2) 31 C.TfiTs 8 0. W. }f. 79 

W 11 C. W. V. 319 


annual holding Jo not nr^inirc nny intcriwe In 
his holding by irihcvh.inoe*;- hoiiig x„ 

It IS conlcnde.l A.r tho d,.roM<hinls that I'k.io 

isiHi real dilfocMKv ^ 

Icnnncy fora ei'rin i>f yi*:ii-s hu.\ |Im* rax^ of a 
tensMcy from year h» yrnr n,„i tl,,,! if ^ 
(enancy of the lilbw is not hiTilabU* 
a tenancy for a term shoulil nhn li,, held tci 
be not hvrituUlv, In »,y opinion, we ghing 
the arguments of both nhI,.-- ih,. h;,|„nre 
iiirluicx in favour of tho view ^ivjvmndod 
on behalf of ihr phiintitr.i. |( |o j,io 

thut iimsiiinch as im.lor ihe .\ct n r'n),.,f U 
clearly at lilK*rty |.> jmiit n xiih-h-ii'c for ft 
term not excectliog nine ycaiy, (he lonxc so 
grftntcd, in the nUcr.cc of unjihingio (he 
contrary in the An, carries with il liu* <n«ll. 
nary incidents nf a lea^^e fur u u.vni Mfy,.ap<. 
Oiienf the incidents <if such ii Ivn^f h ihni jf 
(he lessee dies before the ».nd nf the term, 
his hciiw are entitled to snorrcil him in the 
tenancy. I do im( say that there is no force 
ill the argtin'ents pressed upon us on hidmlf 
of (he dvfemlanU lutes I havesiihl, on the 
whole it seems ti» me that (he view suggest* 
eti on (he other side should prevail, 

I am. Iheivfore, of opinion (hut this appeal 

shouhl l>e aUoweil, the dcriw of the Sul 

diiiate Judge almuld he set naido and the 
decree of (he Munsif should ho ie«.(oi^«|. 

The plaintiffs will Ite entiikal (<> (horr 
costs throughout. 

Mtlmck, J. — I agree. 

Appeaf iilhti'eil. 


PUJfJAB CHIEF COURT. 

Sbcono Civil Arrest So. 61)9 or 1912. 

June 25. llf|5. 

PreseN/;.^ilr. Justice (iattlgaa and 
Mr. JosticeShadi Lai. 

SU.VDAR SlXGJi—UrFfi.sDAMT— 

APPBLLAKt 

l*cr#Nl 

Jfutfamwaf GCRDBVI akd otniRS - 

PLSl.STIPfi SMl) i.XOfUeft^CBPfiXvAXT— 

RsSPOXDBXTi. 

Wn4t Urc— Mitatsham— >v»rs<*r‘« u.n» 

KhetKfT e«a \f%Ui\bu%^TKirJ pvrty, uhettul 

{Art r a 7. r 10. 

Wrtwre the r«ib«r*s sUicr of tbc Ust utalt owuci 
and K«p Moa seed for a d**vltratioB that ilie nlisnstioa 

faronr of the dcfoadiui .hull «ioi nffm iW wvyJ 
ciouary rights: 
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SCSDAft SISGU v- ifftrtwmaf QfRDKn. 


lhal nn^r IU« illthkabol* ScUaoI of 
Hindu Uw the plain I Iff* mw^oI tiled to iahenlM 
bfin.Jhii* nntl rmiM eofttoat the nliront^n. 

yarn^iman V. 13 il. tO; 

T r^MtornMnK lo M.42I: 2M.L.J. 86 J. 

Ortur*! 2*1 A lS7j2 A. L J. 6-)4j A- W. N. 

(1005) 242, n>formd to. 

A person win ha< not b-cn impWded eitW 
u a plaintiff ot n .lcf<*ndahi in the Court* Wow 
cannot claim ii> b* ma'lc a p>rlf at tho flaal Ma^ of 
tbo caio. 

Second appeal the decree of the 

Additional Divisional Jadee, Amnlsar Divi* 
■ioHi ftl Jolluiulur, dated the lat April 
varyini? that of the Sahordinate Judge, ‘Jnd 
elasa, Amritsar, dated the 30th March 1911, 
decreeing claim. 

Mr. NtinaAr for the Appellant. 

Cliaudhri Wo to BAoj De/f and Mr. IfKfcniMf 
Lol Fnri, for the Respondenta, 

JUDGMKNT. — One Gnrmiikh Singh, an 
Arora of the town of A enriUnr, was the last 
ma^e ovrner of the property in dupoie. 
After his death, his mother. MuMmecif Maya 
Devi, aacceeded to hia estate on the Dsaal 
life tenure, and in January 190S ahe effected 
a sale of the property in favonr of the defend* 
ant Sunder Singh, who ie the appellant 
before us. The plaintiffs, who are Gormnkb 
Singh a father's sister and her three sons, 
have obtained a declaratory decree from the 
Divisional Judge (hat the alienation ehall not 
affect their reversionary rights on the death 
of MKtammof Maya Devi, and the vendee has 
preferred to this Court a eecood appeal 
against that decree. 

It is quite clear that the decision of the 
lower Appellate Court that the alienation wta 
not for necessity proceeds upon the evidence 
adduced by the parties and the finding being 
one of fact cannot obviously be impeached in 
second appeal. The Court has considered 
the facts and circumstances of the ease and 
arrived at a conclusion adverse to the appel* 
lant and we see absolutely no reason fnr 
interference in second appeal with ita decision. 

The sole question for detereuioatioD is 
whether the plaintiffs are heirs iiiider the 
M i taksbarm School of the Hindu La w, by wb ieb 
the deceased Gormulcb Singh was admittedly 
governed. Opon that point we have no 
hesitation in expressing our opinion in the 
affirmative. It will be obearved that the 
SODS of the paternal aunt are expressly 
meiitionstl as tandAtt# in the original test 
of the Mitakshara and it is manifest that 


tl9l& 


the position of the plaintiffs as harwiAM haa 
been affirmed in a series of judgments, 
i*«'er flfio, Xaroitmmn v. Afmtgommol (1), 
CAiMeueimaf V. rciifa2fo'*Aaia (2) and i^anA* v. 
O^un SAoekor (3). There is not a single 
iodgnient which lays down the contrary 
rule. We are fully aware of the fact that 

there was atone time considerable divergence 
of judicial opinion as to the right of the 
sisUr'ason as a fmodAK under theMitaksha|^ 
but even that matter has now been settled 
in his favonr and his right to inherit as 
a AnudAu has been recognized in a large 
number of cases decided by the High Courts. 

The right of succession of the paternal 
aunt and her sons lias never been donbted 
and we, therefore, consider it unnecessary to 
deal with the principles of Hindu Law upon 
which that right is founded. We accordiuglj 
hold that the plaintiffs have toctu ttandi 
to contest the alienation made by Musammat 
Maya Devi. 

Before concluding, we may mention that 
Mr. Mukand Lai Puri, on behalf of a perwn 
who claimi to be the eapinde of Gurmokh 
Singh, applied at the coromencement of 
the hearing that his client might be implead- 
ed as a party to the appeal, but we de- 
clined to accede to the request for the 
simple reason that the applicant had not 
been impleaded as a plaintiff or a defendant 
in the Courts below and had consequently no 
right to intervene at the final stage of the 
case. Further, the declaratory decree onnrM 
for the benefit of all the heirs, and he will 
be entitled to avail himself of it, if 
establishes his right to succeed to the property 
in preference to the plaintiffs. 

Our decialoh upon the only point which 
arises in the appeal ia against the appellant 
We accordingly affirm th** decree of the lower 
Appellate Court and dismiss the appeal with 
eoets. 

App^td diVmiMcd. 

(1) 13 U. 10. 

(2) ISM. 421: 211. L. J. M. , 

(3) a A 187; t A. t. J 664; A. W. K. (!«») 2«. 
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CALCUTTA HIGH COURT. ^ 
CiYit. Rcct No. 113^ or 191* 

_ MAy 7. 1915. 

i'wtfni:— Joseiee Sir Asutwh ilookorjee. Kt.. 
J“*tice Roe. 

MOHES CHASDRA GUHA-Pbt.tio»sb 

t‘rr«ui 

RAJANI KAN-TA DUTT aj.0 axotum— 
Orroitn Party. 

"St* •' •'/••HotMer in Ai« 

4 ..Ivpr, 

debLr ih,. nf the ..Htrii..! 

drt^^fonu.hc* rood coi,Mirr*ir«o for iw »oir 

Civil Rale igAinst (U deemion of theSmAll 
BAfittl, dAled th« lUh 

<liuy 1914. 

Bibo A..7«raVa» CA<i«f. 5 >f, for «.• Peti- 

ilOftW. 

P^Sy” ***’"'' Oppoiit* 

JUDOMENT._TbU Rule w.. grented 
nnder .ect.on aS of the Provinci.l Sm«ll 
Act» on thRApplipAtion of the 
pJemtiff IQ the Coort below. He sued to 
rwovip money doe on e bond for Re. 100 

1910 by one Tilek Chendre Dott end 

MoWh Chendre Dott. The bond recited 
^et on the 28th May 1904 the pleintiff 

Moh«h Chendre Dutt end took e bond on 
jae iMie whereof peymenCs bed been mede 
time to time, thet e coneiderehle eom 
w nm doe on eccoont of principal and 
V!^* ioMmach ae Mobeeh 

not present end conld 

joined bie fether TiJak Chandra Dattinthe 
jxeoulion of the eecond bond. The Small 
Cawe Court Judge has diem iseed the eoit 
M ««»inst the two sona on tho ground that 
“ » far M they were concerned, the bond 
'^‘hoot «onaider«Uon and wee 
binding on them aa it wae not regiatered. 

We are nowinvited by the plaintiff to setaaiHe 
thedMree of diamiaaolinfaronrof tha two aona 
It la indiapntable that the anit baa been 
wghtly diamiaaed ea againat Uoheafa Cbandm 
^ott, aa the aait has been brought on the 

On the other hand, if the anit were traated 
» brought for enforcement of the original 


obli^timi, tlieclRima, agniiiat |,i„, v.-,,.ir,| 
clearly be met by (lie pleii nfli, n„, 
ni^ct of the liability „f k,,,,.* 

h.« mb '"'''-'"''■""'I' Juilge 

baa taken an erroneous lie.v. Oiie „f (ha 

Wilnesaea for the plai„(iir si„u..l i„ e,,,.,,. 

lamination thal ,hi rash coiisKleiii(i„„ 

paid for Ibe boml ...suit. The S,.!,„.,|;„„,e 

Judge ha. inferred from thi. (hat (he ho.id 

tW hi«„l,.,.rva(io., 

tha. the l»n.l «R. .,o( himli.ig heiMii.-c i.ioegia. 

tored,«m»t....iiiicatelhi.thelmilH„. f.i.vi.io.ia 
of .«t.on;>5ofthei, Id 

which. It cannot Im diapnied. have no hearing 
on (he case. The Sulmrdinate Judge i.ele.u ly 
«-|^g .n Ilia v.ea- that n homi cannot be 

ti^‘'ir “r" a" ''J- conside.a. 

\Vh.. ^ Contract Act, ,.eeiu,„ 1> (,/). 

•d that the bond should he leiieived hy the 

and could not comply with hie dema.i.t. The 

from liebil.ly, ,f h.a brother would make 
himaelf i^tpona.hl. in hie plnre. Hajani 
awordingly execotrd the reneivcii bond, Tliia 
“•““’'''ere the creditor released hie 
debtor and awepted a new debtor in his place 
^releaieof the original debtor furriishe* 
^ coneidemtion for the new contract- 

(1), IW/rr/„a V P,o. 

131. The view taken by the Sub.u-dinale 
Judge cannot con.equcntly be aupported. 
But It « oecetaary to remand the en«i for 
inyeetigation of one juration and one question 

rated the bond. lie denied in liis written 

^lementthat he did but this point has not 

been dutermin^ by the Subordinate Judge, 

The result is that this Ruin i, discharged 
in so far es ifoliesh Chandra Dutt is concerned 
‘l>^fo'u against Raja.ii K.nta Dutt 
andtbecaso I* remitted to the Subordinate 
Judge in order that be may re-try the ca« 
agamst him in view of the observations made 

(t) C’orrrsnmn.fch 

83fte2E.ft.e3i; |« B. Itiaa ^ 

(OShlOet,. 
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CALCVTTA Hum COURT. 

Ai‘r£AL PRO>l Or Mils *1. Ut'Jhll No. W7 
..F IDll'. 

April Id, ll’l."'. 

Pwr»/:— Mr. Jn>hrr Hfl'*Wr and 
Mr Jiislire Teuiii>ii. 

HAH niOSAl> l)A?>S ifUtK DKWAX DASS 
— I'tAisnn*— Arrfc LL r 

UAKSHl mNDKSVVAUl PUO.SAlI SINGH 
qIuh LALUUJl ANP .4N*ai|M: — 
Uk.'HkNI'E.St'. 

A'" UK ’ ’ IW/, • lU— Kurt:* '•/ y •••• 

WjuTi ’ ' J', »•«/<> -0»'w 

<; iivMh.f - r ' ‘ •••“ 

(r><>U .%f.fly V-t" ,/ Jt’U 

.. f I .Iff •/«'/ • <»'*. 

S, lli<’ ^41' ' < of Ik Uiiohi t^iikilT. ('%• . biriircnatti 

ptoukk»*or) ii'itv' < l-iikir'.* t If ni»«l i 

ini».or»iMk. if •u* i*' rii*'*! lotfi*' t • •* f 

it.o (i.kkiil iiiili'* • Nk lo I II a 'lilt «f> ht'ti’A 

U>'‘|>UmiiHR *1 t" liikkk' Ul> 'I Oh M-rr* «ilkll««' 
^iltkiiii but tiny arr«‘tni'«liik' fr«<«i th»*(*"iirf** 

Vojkit'B uf IIK' JM'ti*' kM l«* tlh'il bliil M•lull1l• l1 by Ok* 

Id wc r Com i I ». tin* ib‘U w n- r^>A j*ii -Xi -X i o ha k p I • « » 
«''»mmclocl foriii'V lintikornl purixi't* 

iit/tf, llinl ilkd (klBitihlV a I'laini k'ouUI ii,'< [a»l Ut 
rvnunik of tbp tlo ft <r hi' iiiA^Mlitk |a«Mluor iIm* 
uiiirhmN'H’uuki iit'k 1- f^rp th«* CmikI* |> Hi, rvl. t 
i/ibf. furllipi*. (liHt Ok* ill'll! n«4 lipintr r«>r 
pui'pi«<>(i ){ A« Oic i(Mr<i <il Oip ia'i il% mh* an 
4fpikt iIuIt •iiOii/rucil ill ihi» hi*l*a1( »nai io jtitp an 
Kvkni'kkiciiriiiciit QTiili'r Ai't'iioii ofih** Liaiiiniii'U 

Act aivl tbx the !«Hk of S HM' IhkiikI l>k the 
HuViiowlcilsnictit, c'*. I 

AppPiil ogRMist tlic ikcrre id IW SiiU>nlU 
nate Jdciffe, Hrat ('>»urt, Sliuhalmd, duteU Ihe 
OtK SpplemWp IDl'J. 

Ua bua M 0 n )iiof ii <i >j<9f h >• kfrjff, /sh < f 

)i(7 h i'aUf fur Rabu /' Mol’tlll ytutlfl 
Habaa if'ili'i'lrti Sulh Mwhtrjf' aiicl i^inlfta>i$n 
iSekkar yfukeritf, fur Ui« Appellant. 

Bftbus Mnlitniira S<Uh aixl iiup/iK Xa/M 

Singhf for tlie AoapondoM*. 

JUUOMKNT. 

bYKKHKR, J.^TIih i» an appeal by tbe 
plaintiff a^ainat a deciajoii of ’the learned 
Saboruinate Jud^e of Shaliabad, dateil the 
9tb Scpiember Idli. The plaintiff sued to 
recover certain anroa (ha> were alleged tu 
be dae to him from the defend iota. The 
firat defendant, liakahi Hanhar ProsadSin^h. 
had a brother, Bakahi Sboo Proamd Singh, 
lu the year 1907 Sheo Prosad Siugh died 
leavinff the secowl defendant, his only aon. 
In hia life*time, SHeo Prasad had eseeoled 
certain promisaory notes and, on the SOtb 
April 19 j 6, he eseented a fresh band-note 
for Re. 6,000 in favour of the plaintiff in 


lien of all the nolei? that had been executed 
hy him diiM n to th.it date. On the 2*^sd 
Noveinlier IbOG, Sheo ProAud executed a 
furl1i<-r hand -Mile for the sum of Ra. 1,'X)0. 
She<> Pro«ad was the Inifa of this joint 
Hindu faiiiiky nrk<l the defendant No. 2, bis 
infant son, tvns n metober of that family 
ivhich was aiitlii ided nt nil times material 
for the pnrpiiscs of the pre^ient case. On 
the deiHh <if Sheo ProFnd. the tirat defendant 
aiipcee<led to I he ofliep of (he kaila and 
be execQle 1 live im'mi'sory notes in favour 
of the phiikfilT, two lielng dated the 5th 
April llM).'* and the I2<h N(»vemi*er 1908 
re'perlively, e*n*h of (heiu being for 
K<. aii'»t>er one dated (he 2$th 

lieppml**r I DOS for R«i. ami the two 

ivmaiiMiiff ones lieiiii; dated the .Sth April 
aiHl (he |5ili Miiy 1000, the Hrst one 
lM»iikg fur R'. I,4i)0 aiitl the lent one beinf 
for ll'. iMK^ ll.inhar Prosnd Singhi ths 
hrit derrnilaiil, also on the 30th April 
9UP, renewed the hniid-noto for Rs- 6,000 
vvliieh had been given by Shen Prosad 
Singh by giving a n'»te for H<. 7,720'2*9. 
t)ii (he origicMil hole there was endorsed 
r\e('n(e<l aiHilher hand>nofe in its stead 
of (he value of R^. 7,720.2.0 up to date,’' 
and It wan nigned hy the defendant No. 1. 
Defikult having l>ee» made in paying the 
amoMikt covered by these notes as well M 
(he note for 1,0(0 e\eruled by Sheo 

Pn*^d i*M the 22nd November 190 *, the 
plaintiff briKiglit the present suit. The 
learnevl Judge of (he Court below has given 
a decree (o th<. plHinliff against the defeod* 
ant Ni». 1 alone for the ivhnie amount sued 
for, except the IN. 1,000 covewd by the 
hand .note daivd the 22nd November 1906* 
He has dismissed the suit as against the 
defeiMlaiit No. 2. The plaintiff baa appealed 
against that decision. 

It will be convenient to deal with 
five notes (bat wsro given by the defendant 
Nr>. 1 himself after (he death of Sheo Proead 
in the fiiat place, and then to deal with the 
renewed note for Rs. 7,7 20 2 -9 that was 

given by the defendant No. 1 in renewal 
of the ii<»te for Rs. 0,000 executed by Sheo 
Prasad- No argument was advanced 
us as reganls the amnutit covered by the 
note dated the 22nd November 1006 execoleo 
hy Sheo Prosad Singh, the claim ^ 
regards that being evidently barred ^ 
limitation. 
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The learned Jnd^ hu made thia tindine 
w*tb reference te the five notea that were 
ffiven by the defendant So. 2 himself: 

A here is nothing to show that the inoney.i 
w^sre borrowed for family purposes or f<.r 
the benefit of the aiiiior. On the other 
band, there le evider>ce adriu<*ed l>y the 
defendant So. J to show that the defendant 
^ 0.1 has been lead)nt!:aii extravagant ami 
dissipated life, which renders it highly 
probable that he borrowed the moneys for 

The evidence on 
which the learned Judge came to that 
conclosion is ample to warmut the cnnclu. 
"iftD that be came to. The evidence is not 
very much one way or the other, but it 

see^ to me that, on these five notes, the 
evidence is not sufficient to estahlish the 
liability of the infant, that ia the deferulant 
A respect to the moneys so 

advanced. I tbmk, with regard to the 
amonnU dn* on those five notes, we ought 

•'*’ Satoixli. 

Theewonth. not. f... r,. 7 . 7 ao. 2 .!) is 
to wis that th* lenmwl Jod*. of tli. Court 

“Pi« of (ho .H>tos in 

ground that Ibo ongiual docuoi.nU had 

a^ that th. wholo of that story about th. 

W«ro do«s not mm to b« auy 
wson why the plaintiff who appears to hi 
• man of subsUnc. should havs s.t up a 
gos stniy as to tbss. docum.nts having 
bo»n stolsD, so that he eonld r've f.lse 
top... ,n evidence. The leernrf jSd« 

th^t*,?* *k ‘‘ '* •mprobvbU 

filed tuk *“ b“n 

led with the plaint were stolen abont 

t^he saae t,nje. However this may w. 

that th^ H k*r‘"i.* *•” owntod arf 

that the debte have not been repaid " The 

rfmitW secondary evidenoe of those notes 
^out coming to a dofloite finding that the 
dement had been stolen or lost. I think the 
Iwned Judge, when he remarked that it wse 
not altogether improbable tbmt the hend-noles 


wore sMen, mcnid |o ciimo ko tbe conoliuM.r* 
tliAE wild be r ilHciinienU ]ni«i h.^vii 

ACJusJly stolen or not, ut nny rule they 
hml been umU\i\ or li:u| not hern found 
al tJiAt (ime smi furthor, timl there ujis 
no doubt tbnt the tloiHiimna^ hml Imooi in 
existence mol thut tho lilrd wvrx* 

the true co|>ie> of those dociimeots. J think 
till* learned Judge wiis clemly right in 
bolding that Ihc plMidiff s ohiim .should 
not fall by reosmi .d the theft <m‘ his 
irwibijity to produeo the originixl doruiuunts 
before tlia Court- 

Then the iKihit i<^"U the defendmit 
AO. 2 liable for tliis uinouijtr" It eminot 
be dvmetl Unit tin* defendunt .Vo, J tvns 
liable to ropay the .siv thon^nml in pecs 
which w AM secured by tho pmnii<«nry uoto 
of ihc Wth April VX^i. The maker of 
that pnmiUvwy unte was the father of the 
defcmiant Xo, J and, uolexs it was for an 
iiamornl consideration, tho ilefendant So. '2 
was liable to pay hin father s debt. So for 
from (bis debt being gi^en for an iinintiral 
cmnideralioii. (bo evidence xhowx that tho 
mone)» were borii>wcd with j*** fere nee to 
a licwicry bosiiieSA that Shco IVnimd was 
carrying on for (be benefit of the joint 
family. There i« no doubt that (he de- 
fendant Xo, 2 was liable to pay the 
amount swuretl by that note. TJici'e ate, 
therefore, tinly tw<t (|ue*tions with refeience 
to this matter. Fir^t of nil ''Had Horihar 
Preoad, that U. (ho defendant No. 1, 
power to give an acknowledgment of tbe 
debt seCQre<l by the note for Ks, (j,000 so 
as to prevent it from being barrod by 
limitatiooK' tnd,«ecoW/y, ''if he bad, whether 
the aekoowledgment iu tbi.x case is sufficient 
to answer the purpose of ibe StatuieP’’ 
There has been a good deal of conUict of 
judicial authorities on tbe question as to 
whether the persons acting for those under 
disablity are entitled to give an acknowledg- 
ment or not. Tbe balance of judicial 
aothoritiea appears to me to have held 
that they are able to do so, provided that 
the debt is not barred by limitation on the 
date when tbe acknowledgment is given. That 
wae decided in tbe Pull Bench case of CA»«. 
Mga V. (7araaa/Aoi« CkttU (1) of tbe Madras 
High Court. That ease was followed and 

(J) S M. 160. 
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npproved of in the cnsoof Dhask^r Tafya She( v. 
Vofl /uf 2 i<ithu ( 2 ) . W bate vet conflict t here 
was in the varinos decisions, it was sot 
at rest by the 2Ut section of the Indian 
Limitation Act of 190^, which provides 
that ‘'the agent duty aothorized, as is 
mentioned in sections 19 and 20 of the 
Act shaU in the case of a person under 
disability include his lawful guardian, 
committee or manager." The decisions that 
the learned Vakil for the respondents 
relieil upon, namely, in the cases of 
U*<y»6i*a V, Kndir (3) and ('AAato 

Hem V. (4), can no longer be 

considered to be good law. These decisions 
arc InconHibtent with the statutory provision 
that now appears in section 21. I thinb 
that there is no doobt that the defendant 
1 ^ 0 . 2 l>eing a person liable to pay this 
debt contracted by his father the de- 
fendant No. 1, as the koffa of the family, 
was an agent duly autborired in this 
behalf so as to give an acknowledgment 
orider sactinn 19 and thus to give a new 
period of limitation with regard to the 
amount remaining doe on the prunlasory 
r.oto for Hs. 6,000. If that ia eo, the 
only other qaeatien is Is the acknowledg- 
ment in this case auffieient to bind the 
defendant No. 2 f'* The learned Vakil for 
the defendant Ko. 2, respondent, has tried 
to limit the acknowledgment to the promis- 
sory noteforlt8.7,720*2*9. He says that i hat 
does not show any connection between the 
original hand -note (or Rs. 6,000 and this 
renewed note and that, therefore, as there 
is no connection between the two docoments, 
it cannot be taken to be an acknowledgment 
of the liability that existed on the defendant 
No. 2 to pay the amount which his father 
was liable to pay on the note for Rs. 6 000. 
As a matter of fact, that is not strictly so, 
because the hand-note for Rs. 7,720*2*9 is 
expressed to be given in lieu of the band-note 
dated the 30tb April 1906, That certainly 
established a conoection between that band- 
note and the band-note for Re. 6,000. Bat, 
in addition to that, there ia the endorsement 
apon the hand-note for Re. 6,000 itself in 
these terms:— “Executed another hand -note 
in lie stead of the valae of Re. 7,7 20- 2*9 np 

(2) n B. GL2. 

(3) 13 C. 202. 

(4) 26 C. 63^ a 0. W. K. 313. 


to date." It is quite dear that it was an 
acknowledgment in respect of the amoont 
dne on the former band-note. It is said that 
the defendant No. 1 did not express to have 
made the acknowledgment os the karia ol 
joint family. There is not much authority 
on tliat point, but in the case that 1 have 
referred to, namely, the Fall Bench case 
reported as CAinatjya v. (JurHuatham ChtiU 
(1), the acknowledgment did not express 
that it was made as binding the 
family and notwithstanding that the Fall 
Bench considered that the acknowledgment 
bound (be family, on the ground that the 
fc'irto having power to borrow money for 
proper purposes bad power to give a pro^r 
acknowledgment of the existing debt. During 
the coarse of the argument it waa somewhat 
faintly suggested that the infant was not 
liable on this note at all on the ground that 
he was not a party to the present note. 
The claim in this suit is not limitsd to laing 
on the promissary note itself. There is an 
obligation to pay outaide the note and that 
obligation bound the other members of the 
joint family, notwithstanding that they 
conld not be sued upon the note. As a matter 
of fact pretomably the second defendant is 
boand to pay bie father's debt if not con- 
tracted for immoral purposes, whether it is s 
debt on a promisnory note or in any other 
form. In this case, the obligation to rep^ 
the money remains on the defendant No. 2. 
That liability has been, to my mind, 
properly acknowledged by an ngeut duly 
aulhoriaed to make the acknowledgmso* 
under section 1 9 of the Limitation Act sod 
the second defendant rs, therefore, liable^ 
pay to the plaintifl' out of his share of the 
family estate the amount so doe upon that 
promissory note. I think that we ought to 
set aside the judgment and decree pas^ 
by the learned Subordinate Judge in so ^ 
aa it relates to the liability of the defeadaot 
No. 2 under the promiasory cote 
Rs. 7,720-2.9 and in lien thereof direct that 
the defendant No. 2 w liable along 
the defendant No. 1 to pay that amoaat 
together with interest tberaoD at the 
contractual rate down to the institution ot 
the suit out of his share of the joint famw 
property. In other respects the 
the lower Coort will stand. As both partiM 
bave partially succeeded in this Court* 
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CALCUTTA H(GH COURT 
CiTiL Roti No. 161 Of 1^15 
, M47 24. 1915. 

Mook,rj«i, Kr. 

Mr. JqsIjm Ro« 

JUOaOBUNOHD SAH4_D.r.»0A«No. 2 

— 'PfmioxKt 

CHAHD MOHAATHA-Pu..m.._ 

««jr4«WP*4t,_25«l5crt ^ 

ioniid. Cp.3«, col a.1^ ** •“ *"• » 

la iU BAtUr, altboodk 5 !L^ joi|rao« 

thA( otnoluiioa bo of* ^ of 

[P. «U p.y4.^ Mdo*o5« of o.porf. 

atiJKHoa of jodjebjJJHfjn?' tbo 

jrtitfator. wittoot **« ‘ha 

<?r 1:^ 

net ifithio tH^TSope ^!^ “•««« 

2«nr^eboportio«*?B„iVt;^^ Toid« 

AipCoJ. I.] “»«c0M0f tbo euUniiowo. [n 

^ Wboio tho difforont m. .a 

nblooDd DM dop^SSior^I i wmw. 

Voriiou baj U caaooUod 

Wnoiador. (j». 34, ^ 2 f «ir«a to tbo 


tb. appli«ef,.„ ,1.^ ' "rfe^H„"Ir'i„"l 

judicial iu.«cu.iduct; n.,d .^...,.ll.j Ij.at the 

decree n.ade by the Sul«>r.lma,e Jud J I ,. ., 

otulnJl-' "■ ■-dl'vV : 

“ "“• *“hject..nattcc of 

Ss3sf'- 

ty to d.“.llu V- •""'’itrator ha. 1‘t.Tb" H. 

ui' . (:lh Teudu, Ih re U) 

Uko oi?. '• hrMrAlor authoriW to 
'-" that, in. 

tn^’ ^ P*rai.«ibU U, Lim. i„ .0 far m 

chlr. ^ nacawary for the dia- 

0) (1742) 2 Atk. oOl at n 604; 20 K R tM 

%v.i)5*^v. rkVa“i,rk'r“- ^ 

w„. (,. a, « E, E, gj • Ch.^63^, 
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Hickman (S); Andt»i-m t. (0). Bat 

this would not entitle him to delegate hia 
powers prftctic.nlly to another person. The 
decision must ultimately be his own iudgment 
in the mutter, although in the pnicess of 
for mat ion of that conclusion he may take the 
assUtance of eaperts: Sanjappa v, Sauja Rao 
( .0 ^ ^V hen a oh a rge of j ad ic ia 1 m iscond ae t 
of this description was made against^ the 
arbitrator, it was incumbent upon the Court 
to examine him to ascertain whether the 
allegation was well foundcil or not. This isob* 
vivUsly good sense*, but if authority is nee'led 
for this elementary proposition, refewce may 
be made to the decision of the Judicial Com- 
mittee in JwfV firpoiu V. Hnyain 

(11). There is conwcjuently no escape from 
the position that the SQl>ordinat« Judge has 
acted with material irregularity in the 
exercise of his jurisdiction, inasmuch as he as 
overruled the objection uf judicial misconduct 
on tbs part of the arbitrutor, without enquiry 
and without reception of evidence material 
for the determirmtion of the issue. 

As regard* the stwmi ground, it is not 
diaputed that the arbitrator did, by his 
award, imp<»se restrictiun* upon the use of 
immoveable property which did not form 
the subject-matter of the litigation and of the 
reference- The decree of the SubordinaU 
Judge, in so far as it confirms that awaro in 
this respect, is ci>nsequently made without 
jurisdiction. It is ao elemenUry rule that 
the submission furnishes the source and 
prescribes the limits of the arbitrator's 
authority and the award both in substance 
and in form must conform to the sub* 
mission. Conse<iuently. as the arbitrators 
are index ibly limited W a decision of the 
particular matters referred, if the award 
extends to matters not within the scope 
of the submission, it is void as regards 
the portion in excess of the submission: Hill v. 
Thorn (Iv); Hidt v. Petit (id); Pric* ▼. 

(a) IISM) g 6. A S. 18(X 3 t. J. Cb.S3;&7 E. E. 2». 

(9) (1636) 9 Cl. ft P. 26*. 6 E. E. 1347. 

IIO) IG lod. Car. 476; 33 U. L. J. 209; 13 II. L T. 
!». (lyit) H.W. N. 1001. 

(Ill 23 IdiL Cm. 62&. 18C. W. N.766; 19C. UJ. 
4P4( 36 A. 334: 1 O. b. J. 240; IS A. t. J. <37; 17 O. C. 
130: 16 Bom. L K 419; (1014) M. W. K. 172; 16 U. U 
T 96* 27 U. L. J. 161; I t. W. 1019, 

(IS) U<eO) 2 Uodeni P 0; 66 E. B. IWO. 

(13) (1679) 1 C\u Cea. 166; 2 Freomau 133; SS B. R. 

7M. 


Popiiu (U); Paicoc V. Pascoe (lb)) 

V. EJiuhnryh Oil 0<U Co. HBf 

Bitctrleueh v. J/c/ropoh*fan Board of WorM (l"^i 
Moehahel v. Konomu/fv (lS)i i^areingh mratn 
V. Proead Sinph (19); 

mad Mnyifaz AU /TAa« v. Sakhawat All 
Khan (-JO). At the same time upon 
the maUrials placed before us. it 
that the award might have bsen amendea 
so as to meet the objection taken on this 
ground; for as laid down by the Judicial bom* 
mittee in Amir Hrgam V. Badruddin 
(U) where the different parts of an 
severable and not dependent on each otM » 
the illegal portion may be cancelled and 4tt«^ 
given to the remainder. See also Bata 
MuHicipal Committee BuccUv^^ 

Met.vp,dHan Board (17). The Subord*®^ 
Judge willdeal with this matter, when w 
case goe.s back to lilni. _ j. 

The result is that this Rule » 
absolute, the decree of the SubcMdinatt 
Judge set aside and the case 
to him in order that it may be 
upon these two points. If the first * 

succeeds, the award will be set asi« 

(he Court will itself proceed to 
suit. If the first ground fsils, the 
will proceed to consider bow the a 
can be amended ao that no f®*^^*®**® 
be imposed upon the user of P 
which ia not the subject-matter , 

litigation. The coaU of this Rule will 6® « 
the rtauU. We assess the hearing t«» 
two gold moAerii. 

IlHle mode aheoluie; Ca$e remantteo. 

(U)(I839) lOA.ftE.I»; 

Q. H 196; 3 Jur. 493: 119 E. ^ * 

(16) (1697) 9 Biag. (k* c.> 8W: 6 ft 

Itudg. I8-; 6 i. J. C. V. a«; 132 B R. ^ 

647 

(ie) (1695) 9 CL 4 F. 699; 6 £. B 1977. _ ^ j, 

(17) (1870) 5 Ex. 221; 

1; 6 U. U 418. 

(16) 16 W.K. 172- , , nn. 16 

(19) 13 lad. Ce*. 116; 16 0. L. J. f 

M I, A. IW 23 A 894, fi 0. W. S. g.* 
(2li 20 t A. 166; 29 C. 664; .7 C.W. »•<>*« 
L.K.m 
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MADRAS HIGH COURT. 

Civil Appeal No. 79 op 1914. 

Auffuftt 10, 1915. 

JWil:- Sip John Wallis. Kt., Chief Juatiw, 
*0“ Mp. Jaetice Srinivasa Aiyanttp. 
KHISHNASWAMI PlliLAl^D^ptHDAPT 
No. 1 — Appellant 

ventis 

M00EA7I AMMAL AND OTEAU—Putsripp 
N05. 2 TO 14 — RbSP,)XDBXT5 

/fisiu £4«(W Chanl ^ oiri*<ffky ta . r > . 

.V “•“V®" • *«*"' HliMlq faatilr. whllo 

fw.^ propertiw ejmeJ iIai tU 

oUnhet ihoaUl U mAaaK«d bf lU bl^ed ofiw 

^ 'l®** * “«»*»«*• hi* citimfrd t.. 
SQCOMd him m tbe tttDagvment •* Aniatt a mAle 

dAT^W^^ **» fpuod<r by one <4 bi< fnnil. 

tUA tanpitgo ofibA AgTwoient cl^erk 
.1 ^ ’*? ;b*t tke »4».A^*ent Abooia 

tS wl? *^* Oj «he lulA hAAda and oet in (ha hAnds 
of fwnAl«{ uA iUi the widow oMid not ekin lu 
AAiiA^thA obahiy prta tbou|b it appaared tkat 
tome temoioa hod ptATi©a*ly Amned itorifUt! * 

***• Coortof 

the Snborttnatj Judgre of Tricbtnopciy. in 
Ongtnal Sait No. U of 1913. * 

FACTS— One Ntj* pi]],; in,titni^ 
MfUiD K.tt.l.i. »„d Cbh.,.ni. in 
Sr,™Dj.mt.aipl., In 1866 hi. »n*, whiU 

diTuiing the f«Djil7 propeHiea, mnd. tbo n 
provunoa for the eondeot of the cb.rity, r,^.. 
that the h«d for th. time being of tb. 
venou. hrnochM of tb. f»oi,> .honld 
m»?.ge the ch.rity .ceorfiog to 

too Tt wa,Ln.g. 

plnintift Cleimrf to .need him in the 
menegement of the ..id charity. ThJ 
deferent, a deaendast of the fonndw by 
on. ol hu graod-danghtere, cUiu.d to 
the eole tnietee, and aaeerted bia right to 

plaintift being a female, wa. not entitled 

‘i-VAPP.1- 


nr, 

ISPI* 0*«aEii J. V. d- a. CO. r. ut tioiiAM .-au*. 

Mr.S. l>Mi-o/ar;.,.r,\ir, for Hii,. lloft-n.laiil 
—inaUnces of n.i.iiagcuiL..i( I,, ton.nU.s I,.,,-., 
aleo otourred in this tamil.v. a.rl (l,o (erm 
must U underatCHl (o inrl.i.l,. fomalos 

ail the members of eh© breiirli to wliich the 
plaintiff a liuebana beloncc-I wri-.* portie^ it 
was a^retHl Hint the elmritiVs non- u,'u 
mana^ by theJieAd ttfthe Uu„ty i„ 
branch for tlie time l.eiiie. Wo rhink eho 
languaffe dearly iy>ihts ft> the iiitoiifii.n ilv.t 

the mamieemeht ahotil.l l.e in tl.« Jtan<U 
^ftlle male head and rn.t in tlm hands t.f 
femaleabke the plaintirt. It U tr^io timt 
aubeequently one of the widows asserted 
her riff ht of maim ee men t against the plain* 
tiff's liQsbfiMil. hut after tditaiiiing a demo 
aha gay* lip her right for n money rom« 

rvlieil nil w (hnt 
mltshibit D series the least* t woi*© nmJo 
oat III the names of the female ns well ns 
the male members, but thU appear^ to be 
accounted for by the fact (hut (ho bmiHies 
were improperly dividing the trust pivipertiea 
among themselves and making puyments 
for the performance of the charitie;*, when*as 
It le noir admitted that they had no 
Unaficial interest in the charity pioperties 
On the whole we are unable to agree with 
the Subordinate Judge that the plaintiff 
has proved her right of nintiigement- On 
(hii ground, the sait fails, and the appeal 
most be allowed and the plaintiff’s suit 
dismissed with costs tliroaghout. 

.Ippcrtf aWoifeif. 


lent: — The term head of the 
the time being” refers only to 
females are svcladed. 


family 

malaa. 


for 

and 


CALCUTTA HIGH COURT 
Civil Uclb No. 689 or 1914 , 

Jane 9, 1915. 

J>rweii/:— Justice Sir Asntosh Ifookerjec Kt. 

and Mr. Justice Roe * ' 

INDIA GENERAL S. N. & R. Co. and 

ANOTHER — HbfEmdaNTS— PSTITIOSBRS 

renw 

LAL MOHAN SAHA and oruEaa — 

, P'-«»Tirsr— O pposite Party 
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Iti a B gainst the and 

RaiUxat C"CK|>any ari«) (bo Riror :»(eaiii Nancmtian 
('onijMihr lor till rccuvorr ut tlaiaagOA na avcutittl of 
H|i(>rt ilrlisor^ ''f CimhI* I’oiiimucrd (» <h*'ir cate fi'C 
tmncnki^^sioft hr thrni a- )>uhlic carriers plain(iB 
ilosorilK'd the ((''femUnt' iti ilio plaint a$ the India 
UenArnl S'asi;ratl<»n ohd Kailirne CoiupuUT •ml (he 
KiM'r St out Cl N*u\tffatk'>u Company hy iLiir joiiii aj^’iit 
Mr. .A.K. Uos>or«. IN’hoti (ho <*.<•» i^ni'* c'l f'«T (rial| 
roproHncti'd to the Cnun •'n le*half ol .Mr- 
Koroo that he ha<l rv(irv«l from (be «or«ioe of (he 
Comptcnii'' ihciiiiohoii ami bad in far! left (he 
eounin'. The plahMiff 'henupen u|c|cIhs1 Io tlio 
Court forh*av(> in i»mi( (ho natuo of Mr, Re /('O' fr^en 
(he plDini. Tbi' appUcuthm ««« frantiHl an<l the 
oiht waa OociTt«l a* if K had been in>ii(u(r<I 

pm|M‘rly a^inft (be ifrc» CoinpanK'> 

1) ibai the plaint aa oiiriaally fiauvU «a» iu 
eoiilmocniidii 'if rule 1 oftIrdorXMX. as (he suit 
ahoolO have b>*oti frained a^auiit (he i«o Com(ianie«, 
(Ivaerila'il hy their pro|>er iiafti**s: (p>’0< cel. S ' 

(2) that, a> iio ciuetimii of hmit.tiioe am^e, ibe 
aiuendniont ef the plaint *nieb( atancl.hvt (be plniniiBa 
Were houtiO to rer^c iirKi<ri< of tht* suit in (he ttianncr 
provjflocl in rule 2 of Onhr XXIX aftciihc amend* 
ntioit had luen inad«' and (he suit itropfrly cvi»> 
ititutfd. ciiK. 2 J 

Civil Uultf ftRbiiint tbe decision of (hs 
SmsM Cftuao Court Judge of Daces, dated 
the ’JDth March 

babu .ti'iNMoMn Sutk Mukhtrjf^, foe the 
Pet i tie I tern. 

babu Frokat Chinilra MajuinJaf» for the 
Opposite Party. 

JCDGMKNT, — Tins Uule was outaed 
on the application of tvrn of the defendants 
in the nvit tried by the Court belovr. 
The plaintiffs opposite party instituted 
this suit agairihi the India General Xaviga* 
tion and Kailway Coiupuny and the Kiver 
Steam Xavigatiun Coinpuiiy for the recovery 
of damages nn account of aliort delivery of 
goods coramitted to their care for transmis* 
eion by them as public carrier*. The 
third defendant, who was the consignor of 
the goods, wHtf joioed as a matter of form 
and no claim was made against him. The 
plaintiffs described the pHocipal defendants 
as the India General Navigation and 
Kailway Company and the River Steam 
Xavigatioii Company by their joint agent 
Mr. A. K. Rogers. Mr. Rogers entered 
appearance and pleaded that the soit was 
not maintaioable against him. When the 
case came on for trial, it was represented 
to the Coart on behalf of Mr. Rogers tbet 
he bad retired from the service of tbe 
Companies zaeotioned and bad in &et left 
the coautry. The plaintifEa thereupon applied 


to the Coort for leave to omit the name 
of Mr. Rogers from the plaint. This applica* 
tion vraa granted and the suit was decreed 
c.r porfc, as if it had been instituted properly 
against the two Companies. We are now 
invited to set aside this decree on the groond 
that (he suit as brought was framed in 
contravention of role 1, Order XXIX of the 
Code of Civil Procedure; and that if the 
application for amendment of the plaint was 
properly granted, the two Companies should 
have lieon served in accordance with rule 
'i of Order XXIX. In support of this view 
reliance has been placed upon the cases of 
Ram thiu S^ik v. <W Sfepiitnion (l),.Vvfc«» 
Ckuhtivr V. Cecil 6VepAen«o» ii) and 

CumpWf V. Jurkst.H (;0. 

There is no mom for controversy that the 
plaint as originally framed was in contravea* 
of rule I of Order XXIX. but on behalf of 
the opposite party, an ingenious argument 
has been pnt forward that the suit was 
in essence brought against the two Com* 
panies an I that the plaintiffs mentioned the 
name of Mr. Rogers as the person upon 
whom the process wa* to be served. There 
is obviously Do foundation for this theory* 
The suit na« substantially s gainst Mr. Rogers 
although he was sued in hii capseity as 
ioint agent of the two Companies mentioned. 
The suit, however, .slu^uld have been framed 
as one against two Companies, described by 
their proper names, as is clesr from the 
decisions mentioned. There (s plsinly oo 
excuse for the nistaken course deliberately 
adopted by the plaintiffs. Even a casual 
examination of the forms of pleadings sppeod* 
ed to the Code of Civil Procedure makes it 
manifest that the soit was not properly 
framed; this form is identical with whst 
was contained in section 26 of (he Code of 
Civil Procedure of 1859. la the circumsUncea 
of this case, as no question of limitation 
arltee even if the suit be taken to have been 
instituted against the two compeutes oo 
date when tbe plaint was allowed to ^ 
amended, we are of opinion that tbe amend* 
ment may stand. Sat tbe plaintiffs were 
bound to serve notices of the suit in 
manner provided Id rule 9 of Order XXiX 
after the arneadmant bad been made and tbe 

(1) JO w. R. 30$. 

(2> 1$ W. R. 534. 

($) 12 0.41. 
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BQit pn)pQrl 7 ooDBiitQled. There ie, moreover, 
BOthjDg to ihow thet Mr. Rogers wee, in 
reepeot ol each of the two Compooiee, a 
penoD entitled to receive ni>tiee onder the 
provieione of that rale. It is needless, how> 
ever, to deal with this aspect of the case 
ID detail, becaase Mr, Rogers, it is con* 
eeded, ia DO longer connected with either 

O 0 BIPSD 7 . 

Tb* result is that this Hale is msde 
aheolnte and the decree of the Scnall Caase 
Conrt Judge set aside. The case will be 
zemitted to the Court below in order that 
tbe plaintiffs may proceed in sceordance with 
law to serve the defendtnta, and then to 
have tbe suit tried afresh. We may add 
that a Question has been raised before as 
as to tbs sffect of the death of one of the 
plaintiffs daring the pendency of the snit 
in the Ooart ^low; this will be determined 
by the Small Cause Court Judge when he 
takw up the case for 6nal disposal. The 
petitioners are entitled to their costs in the 
Court. We easess tbe bearing fee at two 
gold inoAurt. 

Rate mode o&sof«/e; Cow remawW. 


BIND JUDICIAL COMMISSIONER'S 
COURT. 

SscOKD Civil ArrssL No. 24 or 1913. 
Apnl 28, 1915, 

fVesents— Mr. Pmtt, J. C., and Mr. Croncb, 
A. J.C. 

aANATARAM aho oretas — PLiiBTfrrs — 
ArratusTs 


TIRITHBIKO ivD OTHKns-^DKrtvpaan 

, RiiroflDiBTa. 

3V«^ Property Att 0^ 9f mt). •- SS-Pwr. 

tNeffpee* I 

of^ ** p 4 d»rt 

^ </. re wreml •••fffegi-Ctr 

0. 

A rnmgt^ rerteib lead wilk B in ISOS. B sot 

After the d«m A ^gig»4 tbe iaTtaad we 
of eecoad aortgese wtth C « 1«0S. In ISIO Um lee 
WM e^d by the ^'eart in e>eeeMea ig g*# deer* 
eadpvrcheeed by P. The nirple. mviusg 
duB we* peM ewej to A. Baheeqe^Btly C* filed tb 
pment me egeioit A eod V «?e5«iDjr to Wtf tS 
mortgaged property re.eoldj 


:17 


fIrU.fl) the! C lia«l n<* rrrnrily asainst tUc Uiid l>iit 
weioitly cutickd t«e iwrwnial dorreo niul Ihnf what 
wee e«>l4 et the »nU« in rteeuiion <if ih<> lai tnuri. 
gager’s decree «*ns the right, tiilu nnd interest of tin' 
BortgHgor ea ii eei»((Hl at ihc immc I he iW^r 
mortgage: [p, 3S, c«l. I ] 

V. .ter«Mj>V nnaiwh?r g<i,//iwn/7lh^ Id R. 4^6, 
referred to. 

(3) the! the se<^(1 morignge beiitL'Knhflnqiienl to tho 
decree llte cceoed morti^yn* h:Hl iu> rights ullier 
(lianih(>s«* of die ni«>ngng<»rihri»ngh wlwini Im* i’lahiKnl 
aeil wes UhiimI Ia iIm* | p, Sts, «•,»( |,| 

l3l thni die niiirtgeg'ir‘« riiHit of UMU'miing i|\e 
firet mortgage «■« der<>ruiineil h\ iho ihHTr«« jukI (lie 

effect nflhe !«le «e» to ilepriee the mortgagee 

of his seeuritT; p. <h) 1 , I 

i4^ dia( as the »< mortgng<‘o fnlh’il lo save his 
iwarily hy |«yjutf dir ainonnl of the iIih'Iih* on the 
first murt gage into CiMii un<h*r (ti«h'i>X\|, nik* kR, na 
represent alive cif iUm jiicIguK'iif .«h>lHor, iln* hi<irt. 
gagnr, he hail im n'lnevly again «t ili<> hind. i ys, 
oil. l.J 

Appeal sgniust Ihs decision of the District 
JnJgs, Sokkor. 

5ir. Di'pckan f T. Oihu, for tlis Appel, 
lanis. 

Mr. Kiuto/itii fur the Respoit* 

dsuU. 

JUDGMENT. 

PsATT, J. C. — Tbs facts of (he case are 
simple. 

On tbe 19th April 1905 tbs (irst mortgages 
oblainsd a decree for sale of the property in 
suit. On the 9th Jnly 1906 the mortgagor, 
defendant No. I, esecoted a second mortgage 
in favonr of the plsintiffs who are appal* 
Innts. 

On tbs 9th March 1910 the property 
in enit was sold in esecetion of the first 
TDortgagee's decree and was purchasnd by 
defendants Noe. 2, 3 and 4. 

The plaintiffs see to enforce (heir Snd 
mortgage by aals of the mortgaged property. 
The lower Appellate Court gave them a 
personal decree against the mortgagor, 
defendant No. 1, only. 

The plaiotiffa appeal claiming a decree 
for the sale of the property. 

Tbs claim is clearly unascertainable. If 
the second mortgsgs had been prior to tbe 
first mortgagee's suit, they would only 
have been entitled to recover the amount 
of their second mortgage out of the surplus 
sale'proceeds after tbe sale in satisfaction 
of tbe first mortgage. See Form 7, Appendix 
D of tbe Civil Procedure Coda. 

No doubt in that case they would have 
been at liberty to redeem the first mort* 
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CAr;^ iu<| t.i ^lAp ,ut-‘ his ^lirvf^s. Jmi 
tiny hi St' n,f( ihul uglit fi»p ilu‘ ?:«cOiHl 
mnrtcfige Umc subae^uentto the dwree ol 
the first ninrtfrnffee^the aeeoml mr.rt gagers can 
have no l ights r.thop than those of the 
mortgagor through whom the^ claim nr^ 
tile mortgagor’s right nf resleemiug the 
first mortgage %va« cUterininecI l)y tlie 
decroc*. 


Further, what was sold at the sale in 
eiecalioii of the Ut mortgage's decree 
was the right, tiik‘ and ititcrest of the 
mortgagor as it eiisted at the time of the 
first mortgage. IhiHtUir 

(1). The second mortgage lieiog 
eubROQueiit to the decree theserond morlgagt-es 
aie hoand hy It and (he effect of (he sale w.ie 
to deprive them of their security. 

The aerond mortgagees as representatives 
of the judgmsiitoleUtor, the mortgagor 
might have saved their security by paying 

the amount of the decree on the tint mortgage 
uito Conrt under Or«ler XXf, rule Hut 
they did not choose to do this and 
have, therefore, now nn remedy against the 
land. 

I would confirm the decree of the tower 
Court and dismiss the appeal with costs. 

Chij', u.A, J. C.— In this case plaintiffs 
sued for the recovery of Its. lOO, principal 
and interest, and sought for sale of 
certam land alleged to have been CDorlgage<l 

to them by defendant No. 1. The lower Ap. 
pellate Court lias grantwl a personal decree 
against the defendants. Against this latter 
order plaintiffH appeal. 


mu, the land in suit was mortgaged b 
Wasumal. defendant No. 1. The mortgage 
instituted a suit to enforce his niortgem 
ami, in April I90o, a decree for sale ws 
pas.'-cd. In lOOd Wasuuial purported t 
mortgage the U 111 by way of second mort 
guge to plaintiffs. In 1910, the Uml wa 
Hold by the Court in execution of th 
mortgage decree for sale, and was pui 
chas^ by Tirithsing. Ghanehamdas an 
Khabsmg, respondents Nos. 1 — 3 . The .sal 
realised considerably more than lb 
amcorit due to the mortgagee judgment 
creditor and the surplus after aatislyui 


(0 16 B. 466. 


llie deoree wa.^ tiithdiawri by the judgment- 
debt oi. IVaxuiual. The pnrchaser.s ander 
fhe Con rt>a.a]e entered into possession of the 
land, and were in possession at date of 
suit. 

I mler the old Common Law rule of lit 
pen-hii, embodied in section 52 of the 
Transfer of Property Act, the judgment- 
debtor could not, after (he date of decree 
for Tiule, deal xsdth the property so as to 
affect the rights under the decree of ths 
judgment* creditor. At the sale, the pro- 
perty wax s<)hl licit subject to the alleged 
second mortgage, ami the purchusora took 
the property free of it. All that could be 
transferred to the second mortgagee was 
such right in respect of the land as the 
jodgm- lit -debtor still had, that is, a right 
to receive the surplus purchase ‘money after 
satisfying the decree. He could not, by 
etecuting a deed of mortgage, compel 
the jndgmeot -credit or to sell sabjeci to 
the claim of (he second miirtgage, or com* 
pel the judgment-creditor tn obtain pay- 
ment, if he could do so. The plaintiff had, 
undoubtedly, an equitable right against 
the surplus sale* proceeds, hut this right 
he made no attempt to enforce. No right, 
title, or interest in the land itself wss 
traiwferred, and plaintiff cannot now enforce 
his claim hy a sale of land. Nor has he 
any right of redemption, for the mortgagor's 
equity of redemption was sold at the Court- 
sale. 

I would dismiss the sppeal with costs. 

Appeai 
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onl«f «/, (f nmuar^. 

Am order peMod by » Bn^lo Judge vf tbe llbdi 
Court dieting uuthe vrigiul ricks e^tting e«du the 
BbftCemoiit of & suk ir « judpuont within <hc mrening 
of elniue 16 of the Lotten P«t»nt and U •ouMkblo. 
[p. 40 col. 1.] 

Tttjanm Roit % led. Car. 3I0« 

(1910) M. W.N, 090; 8 M. t. T. 463; ai il. JjSl U. L. 
X. 1, folloHcd, 

Tbe tolo plaint i If in a yuit, a Muhammadan. di«'<l on 
13th Kovcoilior 1011, teaviug u widow, »«*n4 niid 
daughtyra. On cbo 2UiU NWinUr ivM, the 
MiDinlatrator.UoQvrmI, Madni, war dim’t<*d by cIk* 
Uigh Court tfl take pouessiou of the e»lnte. 
and auotr of the deeeaacd. On the I3th Augiuc 
1013, an order niu paaaed that tbe «uit aUted a« 
IW Iceol rc'prvsoncattve of the devvasod Uil been 
brought on record. Ou the Tml EKhs^biImt 1913 ‘tw 
Admiatriratnr.Oeuvrwl waa diri'vtrd to obtain Letters 
of Administration to die eitato and lUia lie diii 
OB 39th March 1914. On (he 27ih A|iril 1014. ho 
took out a Judge's summons praying that tbe 
abatement miglit be set nsnlv nud (Im mil re»4unnl 
to aie and that lie nigUt lie brought on record as the 
ISAl repcescBtative of the deceased plaint iff. TUo 
order of abatement was set aside on (he gruuul ihat 
suficient cause liad been abowu by the Admiaia* 
(rator.Orneral for (he delay: 

if«M. ou appeal, that (hough the .UminMlrator. 
Oencra], lofar as he was personally cnarenHul. hnd 
suAeieot cause for luH making the npplicarina iM^fure 
April 1614, he had not etplaincsl why the mhrr 
^rsons. who were the legal h'presc mat ires of the 
doeeased (ill he became such, had not nnplieit to set 
aside (he abatement, (hat (he mere alle^tinn. that 
the legal representatives had been ciaarrelling aniong 
theiaselvas bring no saAcieot reason forrxrusiug (hr 
delay aodtbat the order settiog aside the almtviorm 
oagh( to be set aside. Cp.40. cnl2; p. 41, c^l. I.J 
/’olteku r. f^emMes rfl/nWo-*. 9 B. X76. distin. 
guished. 

Whether under the new Ciide of Tuil 
Proeadorean order that die salt shnll at«(e i« neees* 
•ary^Ufore ao abatement of suit takes place? ( p. 41. 

Appaa] froED th« jodgmant and order of 
Hia Lordahip tha OlHdaeing Chiaf Jiutica, 
daUd tbe 30th Sapttnber 19U, in tbe 
Ordinary Original Civil Joriadiction of the 
Madras High Conrt, in Cml Sait Jfo. 3v7of 
1911. 

FACTS.^One A. G. ifahomed Ohoose in* 
etitated Civil Snit No. 367 of 1911 against 
the dofandantf on tbe Original Side of the 
High Coart, Madras, apon an alleged 
equitable mortgage created in bis favour 
by the defendants, by deposit of title deeds 
cf certain immoveable property sitaated 
in Madras, He died on 13lh November 
1911, leaving behind him a widow, sons 
and daQghtera. By an order passed by (he 
High Coart, dated 29tK November 1911, (he 
Administrator-General, Madras, was directed 
by tbe High Coart to take possession of tbe 


eetate, effects and assets of (lie deceased. As 
no legal repress D(Atives had hoen bmught on 
record, (be suit wax on I2(h August ! 
dorlared (o liave abute<l. 

On 2nd December 1913 (he Adiuiiimtiator- 
Genenil wasdirecteil by the High Court to 
obtain Letters of Administmtloii tothc estate. 
This he applie<l f nr on 2(11 h Kehrimiy 191 t 
and got the Letters <•£ Admiiiistrntioii oM2Ulh 
March 191 4. Ou tbe 27tli April IlHl he 
took nutaJmIgea aammotm to show muse 
why the alteienient should not he set aside 
and the suit rpstorctl io i\ic nml why such 
further or other relief shoald not he graolcd 
as to the Court may seem (it ninler tho 
circumsiance.s. In support of this Judge's 
Sammons he tiled an aftidavit which, in addi* 
tion (o the above facts, alleged that on dth 
January 1912 he got ijiforniatinn that thy 
title-deeds (the subject of the cnnilahie min t- 
gage in suit) were wilh one GuUm Klmdir, 
the father-in-law of one of (hg sons of tho 
deceas«<l, that in the correspondence which 
enaaetl between him and Gulam Khndir, tlio 
latter set up a sub-mortgage in his fnvour 
by the d -ceased, that on 3rd Decvmhur 
1912 pluintiff's Vakil intimated to him 
of the peiMlency of the present suit, tlmt 
though the ' aki! was written to on dtli 
December 1912 to go to him and though a 
reminder was sent nn ICth Jannary 191-1 
he failed to respond to the same, that in the 
meansvhile cnmii.nl pn>ceedings had to he 
instituted against one of (he sons of the de- 
ceased for having dcstrnyetl a vuluablesecunty 
when he bad gone tn tho Adminislrator- 
Oencrars olbcs for inspecting tho account 
books of the deceased, that as a consequence 
thereof and also owing to quarrels among (he 
sons of the deceased none of the heir.s of the 
deceased would go to him to instruct him 
regarding the estate, that in the interval 
there was also a prospect of the differences 
between the pertiee being settled amicably as 
the matters in dispute had been referred to 
arbitrators and that consequently there was 
reasonable cause for the delay in putting in 
that application. The defendants opposed 
the sommons on the ground that there was 
no safficient reason for excusing the delay, 
inesrench as the Administrator- Genera I was 
empowered so early as 29th November 1911 
to take possession of the estate end there 
bad been nothing to prevent him from conti- 
nuing the suit. Wallis, Offg. C. J-, who heard 
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Die summons, fet the aUtement. His 
order was as follows:— 

"The deceased diedin November 1^11 Attd 
the AdminUtratop.nenerel did obtain 
Letters of AdminiMratioti (ill ilaroh 1914 
and made hia application on ‘*7tU April \'A4. 
I think the application wa*niade nuU reason* 
able promptitude after the grant. As reganls 
the fact that the A^lministrator tieneral was 
authorised to collect ard take fx.ssession of 
the estate of the deceased under ^eclion 17 
of (he Act, there w.is a similar nrdor in 
fnivtf/tn V. (\cu/iJas \'ulifl"lti4 (1), |»u( that 
waa not held to debar the Adnn'nistrator. 
(ieneral fjom applying to hct aside the 
abatement within a reasoiahh- lime after the 
granl. U»i a consideniiKm of all the facts 
deposed to in theaffiilaxu. 1 think there was 
wsooahle cao^c and set aside the al>ateinei>t. 

The Adnnniatrator-General to l>« brt oght as 

plaintiff. Costs in cause.' 

Against this order the defendantM preferred 

tine appeal. 

Mr, )t,rAmirMn, for Mr. D. < for 

(ha Respondent raised a preliminarj* ohjrctmn 
that no appeal lay and 

litnc V. Aio^appu Cheitiar 

tion was overruled. 

*•'"» Mr. 

K .V<Arfrft«rrier), for the Appellants,— The 

learnsd dodges erred in setting aside the 

abatement. Either the Administrator. (Jeneral 

was entitled to come in or he was not If (he 
former, there is no agHicieot esplenalion for 
the delay from November 1011 to April 1914 
ThecircumstanceH stated are iosefneieni in 

PtflQi {.i). The order of the High Court 
dated 29th November 1911. dir^ting the 
Adm.meirator.Oeijeral to take ptisaession of 
the estate of the deceased had (he force of 
Prohate I iJc f . S, n,Qg V. Pntt 

K4). If he was not entuled to come in the 
widow*, eons and deughtere of the deceaee<l 
were his legal representatives and no espUmv* 
tion he a been oftcre<l as to why they failed to 
Apply m time to come on record or (o sea 
aside the abatement. 

Mr.3h> .imiVirddm, for (h® Respondent 

'"m L^terJ of 

(n 9 B. 276. 

12) 8 TiaJ. Css. 340: 33 U 1. r oiAX <m h- 
«M.B.T.463;21«.Lj I ' h-«96; 

(8) 2.S ll. M6. 

(4) I Bool. 854, 3 Jhd. Pee. <o. s.) 3 g 4 


relied on T*dj«Arw 
(2), This ohjj-c* 


Ad mi nist ra t ion , th e Admi nistrator-Genei*! 
had no right to come in and argaed that 
owing todUpute.s between the sons of the 
deceased nothing could be done eapliep and 
that sufficient cao$e had been eh own for 
setting aside the abatement. 

JU DOWKNT.— The respondent's learned 
Coancel took a preliminary objection that no 
appeal lay as the order appealed against waa 
not a jadgment. We overrule the prelimi- 
nary objection as we a ra satisfied that an order 
selling aside the abatement of a suit is a 
judgment as interpreted by the Kail Oench io 
fhe rase Tnltftram /f.wc v. Ahffiippn 
CU^tfior ( 2 ), thongh it may be. to aae the 
wonU of fhe learmHJ Chief Justice in the 
aUjve case, “an order on an independent 
proree<ling which is ancillary to the 
SOJt." 

The respomlefjt'a lcarne<l Counsel concedes 
that till his client (the Administrator* General 
of iladras) obUine<l Letters of Administra. 
tmnm. March |9I4. hia client was not the 
legal representative nf the deceased plaintiff 
and thnt the deeeased V widow and his two sons 
ainl his other children were hia legal repre* 
sentolives. The suit abated six months after 
the plaintiff's death, that is. in May 1912. 

T , applicatiiiii was made by the 

Administrator* Genera I in April 10^4, more 
than 20 montha after an applkition to set 
asido the abatement became barred. Section 5 
of the Limitation Act, read with Order XXII, 
rule 9, of the Civil Procedure Code, nn doabt, 
empowers the CWt to excuse thia 20 
monf he' delay if the applicant satisfies the 
Coort that there waa soffeient cause for not 
making (he application before July 1912. 
The learned Judge holds that the Admiiiiatra- 
tor. Genera I, so faraa he personally is concern • 
exl, has shown sufficient cause why he did not 
mskc t hia a ppliction before April 1914. But 
It seems to us that the long delay of those 
persons who were the deceased plaintiff's legal 
representatives till the Admiiiiatrator*General 
became aach legal representative, ought to 
^*1 Also explaioed satisfactonly before 
the almtementcould beset aside so as to 
prejudice the defendants, and we coold see 
nothing in the affidavit filed in support 
or the application to explain such delay, 
except the allegation that two of fhe legal 
rapreeentafives of the plaintiff were quairel- 
Jmg among themselTcs. 



Vol. XXXI) 

WTLLUJI GWBAH *. PBASlHDfti MiTB MiTTiR. 


•U 


tWw«» decided nnd«p the olJ r* •» 

of aUtemwfc DiuJi L *k ^ 

.b.i.™“ "•.K"'”''™ '» ■•>-«. ti.. 
hmao app|i«tion fo 
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the eitete. »« *<> ^tne onl of 


a vy|»i»h(<*ovi,Jp,t<^,. }, 4:1 WrnWd 

«*vi.Joiie^ •"•smu't h* M in 

pr»h,v<slinfa •i'lVK nrr** of rlie mm “'Jh 

ll' ♦^<'<•l. I.' ""“-iiMi.Nh «^rr alooriiiMlfk*. 

fr^iHor, 3i of tio. V,fL “ *•' »ndrr 

wboiW rh.. vkrk wlo> 
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Apptal oU..ictd. 


CALCUTTA HIGH COURT. 

Ap?B4l mai OftioiRnt DtcHfiS No. ISS 

or 1911. 

^ JoM 11, 1915. 

™r«t:-Mp. Jaafice 0. Chatterjeo aehI 

WTT I , ChapmaQ. 

WILLIAM GRAHAM-Dwikoant^ 

ArpeiLAMT 

PHANINDRA NAtTmITTBR ms otbik 

f — RrS PORDR NTS. 

'" 5 ^o!C“ ff-'rnr . 4 « rr 


JUOCMKXT ^Ixi the auie out of which 
thie iipppl arisen ih* pUinCiffe deioed a 
t wu^hly thirteen *of« in aiia in 

Krdderpore. suburb of Calcutta Thn 

den-ved theiP .(tie in ?' 

^ the beBrnnioB 0/ the last century the 
^vernn^ntronetracteda ne^e n>ad 

rr 

«h*k'». JU**’'**" »id».l.nda 

Ilf ^"5 * ■* P'"'P“e» of the r^d we« 

then noted „ ^we« 

h»d bMi> t.k.n »nd whicl. Iny ontsid. th... 
<l«^■^■p.n i»„d, were noted », U-d^rkaH ll 
eorpla. l,™j. ,„a th«e Utter eo 7 „l 
lai^e were eettled with foroer 

appapenrjy to p«enr-H«. #1.^.7 
and to assess rent for land * ^ *®^*^«iDents 
a fresh sorvey Hei held, 

peaolfc that in 18.^7 the hei« /r” '’**** 
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th^y bad b«en found in poaMtsior. of 9 
kf>tas 9 rAi’f/oJct 10 {fuiidas of land and wora 
asked to prove tbeir title to it. The heirs 
o! Ram Bhadra ^fitra were invited to take 
settUment of the excess land found in their 
poaaession. In 1S40, however, there appears 
to have been yet another survey and measure* 
ment by anfimio, Kalipada Chatterjee. The 
Board of Revenue were not aatisHed and 
directed yet another eorvey. This waa carried 
out by a Deputy Collector. Radha Nath Gan- 
^uUy in isi6. He frtond the heirs of Ham 
Bhadra Mitra in posseasinn of eipht kota$ 7 
12 gundiU in two plots which were 
numbered 168 and 169 (Exhibit $e). The 
Board of Revenue. however, e vent o ally decided 
that no rent coold reasonably lie demanded for 
any of the escess lands rep-^rted to be in posses- 
sion of tenants. The heirs of fiam Bhadra 
Mitra therefore remained in possession of their 
two plots Xos. 168 and 169 rent free as before. 
The plaintiffs '‘lairo, and we think reasonably, 
that their possession of plots Nos. 166 and 169 
can be related hack to the sanad irranted 
to their ancestor Ran Bhadra Mitra ih 

1810 (Exhibit 11). It is not disputed that 

the plaintiffs are the beira of lUm Bhadra 
Mitre, the jcrantee of that'xsand. 

The defendants do not now contest the 
facts above set forth, except to somewhat 
faintly sugirest that the connection between the 
lORnd of lOlO and the plots Noe. 166 and 1G9 
had not been made oat. We are aatished. how- 
ever. that the connection has been made out. 
The qoestions for oar determination, there- 
fore, are: whether the land which has 

been decreed to the plaintiffs he a been properly 
identihed ^Y^th the plots Nos. 106 and 169 
above referred toV and eecoadfp whether the 
plaintiffs have been in possession within 12 
yeara of the suit? 

It will be observed (hat 13 itofo« were 
claimed in the plaint. Bat as the case was 
pot before ns the plaintiffs dkl notcHim more 
than the land which had been identiEed with 
the said plots Nos. 166 and 169. 

The immediate occasion of the suit was 
a decision under the Bengal Survey Act. 1875, 
affirmed by the Commissioner in appeal In 
July 1908 to the effect that the plaintiffs 
were in possession of two Was odd only. 
We shall deal in the proper place with the 
bearing of this deotaion on the merits. The 
present snit was inetit\ited in Jnly 1909. 


The an it eras decreed in part, that is, a decree 
was given for the land identified as plots Noi. 
166 and 160 above referred to. The defend- 
ants appealed to this Court, and the plain* 
tiffs filed a croas*objection averring that they 
were entitled to the entire 13 hotai claimed 
by them. At the hearing of the appeal the 
learned Judges oliserved that the western 
boundary of the land had mt been determined 
and remanded (he case for a finding on this 
point. A finding has been come to and has 
been submitted. The whole case has been 
argaed before as lU novo. The cross-oblee- 
tion by the plaintiffs has not been pressed. 

IVe proce^ to consider the firtl question, 
namely, whether the land which has beea 
decreed to the plaintiffs has been properly ' 
identified with plots Nos. 168 and 169 of the 
sorvey of 16*M>. No map of 18 16 is forth- 
coming. What we have is a serial list of 
holdings 'Exhibits 8a to 8c). The relation 
of each holding to the holding bearing the 
previous namber ii noted. The name of 
the possessor and a description of the 
boundaries of each holding is given. The 
length, breadth and area are also noted. It is 
al» noted whether the lard is Var*i*p»R', 
within the boundaries of the lands reserved 
as aide-lande for the purposes of the road or 
whether it is surplus land. The resoB* 
obtained by the arnin in 1840 and by the 
Deputy Collector in 1846 are both given. 
These lists are called cAtV(ov. They are 
more than 30 years old, have been pr^uced 
from proper custody and can be presumed 
to be genuine. 

It has been argued that these rftiVfeecan- 
not be treated as evidence withoat proof of 
their accuracy. It is said that they ire not 
public documenta within the meaning of 
section 83 of the Kvidence Act and that the 
chiUot having been prepared by the Govern* 
ment for their own private use, they eaimot 
in any case be ossd as evidence- Among 
other cases the ewee of Han ChuntUr Soo v. 
BnnsefdkHr Xoik (1) ie relied on, Bat in 
the case now before as the are only 

part of aod in esplanatioo of proceedings 
which were regularly taken for the assess- 
ment of rent upon lands said to be impro- 
perly held rent free. The whole of the 
proceedinga have been put np in evidence 

(l)eC.74lj7fc4.Jiir. 5W. 
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invading tUe petHion onder which the pro. 
CdO<Iing3 w«re initiate), the repnrie of (hr 
Collector and the orders of the Board c»f 
Reyenue. AH these papers taken fojrether 
fomisli valuable evidence (hat the (iovcni- 
roent recogiused the right of (ho idamt. 
tffs' predecessors to hold the hiiul de* 
scribed in the cAiV/oj as rent free. In (he 
case of I?rtm OAnadei* v. 

Naik (1) apon which the appellants rclie<l 
Qarth, C. J., wa& of opinion that the fkittiig 
in that case couple<l with the resumption 
proceedings would have I wen admissible. 
Here the fkittaa are couple<l with proceetl* 
tags which are of the nature of resomption 
proceediDgs. The persons who made the 
meaaaretDents are dead, but there is eviilence 
on the record that measurenient was actnally 
made. The appellants have not in fact Imd 
the temerity to contend that the ekH/ns were 
prepared without any measurement at all. 
The report of the Commissioner leaves no 
doubt in our minds that there was actual 
measurement. Whether it was suJficiently 
tcearate to make identiti cation of the phds 
Nos. 168 and 169 possible is a question which 
we shall proceed next to determine. If that be 
determined in favour of the ehilluit, the re* 
maioiug objection to tbeir admissibility must 
fail. 

We proceed then to consider in detail 
whether plots Nos. 168 and 169 of the <h»/foi 
have been properly id eat iHed. For the pre- 
limiuory consideration of this question the 
map recently prepared by &(r. Smart, Super* 
iatendent of Survey, may be referred to. A 
cursory examiaatcon of the ekiUat will reveal 
^e fact that they oeaume that the Circular 
Qardeo Reach R^d runs due north and that 
the directions of east and west and sooth are 
assumed to correspond. That (bU is the 
bas« upon which the chittas have been 
has now bsen conceded in argument. 
The next point toeutuider is that (heieare 
OQ the map which cao reason - 
aWy be asanmed to have remained onaltered 
mnee the time of the thittat, one Is the 
Paochanan Tola, an ancient shrine at the 
corner of Watgange Street (plot No. 159 of the 
cAi((n*), and the other is the Munahigunge 
Rjod (plot No. 166 of the Con* 

siderable argument woe oddreased to us 
'regarding the location of plot No. 158 and the 
plots intervening between it and the Munshi- 


gouge Bnad. We do not think it ncce^'sa^y 
to go into (hiaii) detail, ns (ho result intonded 
wae only tn iiulicnte tb.it the of tlioso 

plots were somewhat cnrHh**isly prepared. 
There is riotlniig (o suggest (hu( the hx'atioti 
of the Muiishiguhffe Ro:ul. plot No. Idil, hna 
ft Itereil except ill the mutter of (wo feet in 
breadth, which may be neglected. The 
plots whirh ive lire c once rued uitli aro on 
the other anio cf the .MunahigungL* Roftd 
nml their ideiiti lien ton is not alToeted by 
any carelepsness in pro p.i ring of 

(he plots the P.tiichfiniHi Tola side. 

The aren Itetween tho Munshigiingt. Uond 
and Tolly’s Nftia is comparfttively xinnll, 
Aasuniiiig* fl» we nre entitled tn do, that 
plots Ni*»- ftiid l<ll*of thecA<y(ti< ftiH* tho 

lands granted hy the of ISIO, (ho area 

within which (hcke phdx must 1>e found is 
still further restricted, for nceni'ding (o 
(he Mend they must he within 250 feet 
of the Bridge Hoad. 

Taking the plot next in nnmbcr to (ho 
Munshignnge Road in ehtfftit we come to 
plot No. Jd7. This is described in (ho 
as at (he corner of (he Munshi* 
gunge Road ami (he Bridge Road. There 
Are two plots now ft t this corner numbered 
in Mr. Smart's map No. 145 and r45/l, Plot 
No. 145 1 is at the corner but has been found 
(o be •fnrrnt.pim land, I’.c., land included in 
the side*lands of the road. Plot No. 14S hoa 
thus been identitied as plot No. 167 of the 
ehit/at. We are aatisRed that the Hnding 
that plot No. 145 4 ia tinr-t-ptn land is correct. 
From the coobgoration of (he approachet 
to the road in Mr. Smart’s map it u 
fairly obvious that it is liar-i-ptu. It is so 
describe<l lu the ofBcial register and (hat 
it ia dnr.j.piN ia in accord with the statement 
in an old official paper (Exhibit C) (re* 
fcired to without objection) that 15 feet 
of daf’»‘ptn land was left on each aide of 
(he road after the drain. The actual width of 
plot No. 145/1 is ftbont 18 feet. If No. 145/] 
is dar*{**p<ii land, then plot No. 145 of Mr. 
Smart’.s map is certainly plot No. 167 of the 
fkitfat. The area of plot No. 145 differs from 
plot No. 167 by tivecAiV/ok# odd only and this 
the Cammissioner aays can Iw aconnted 
for. by the recently constructed drains, Plot 
No. 167 of the cAtt/oe being thus determined 
it follows that plots Nos. 168 and 169 mu«it 
be where they have been located by the 
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decree. The only ar^ruroent that can be 
pot forward tn the contrary U to 
that the worth pnrwa in the des- 

cription nf the boonJarie^ of plot Xo. 107 in 
the mean Aoulh and east, and not 

aooth-ea-t as they and^abtedly do nod 
that a portion of ph»ts N'o^. KOS and 109 Uy 
directly to the so-called east of plot Xo. 07 
and had been ahsorW by the tA./A*r,. 

We ire not prepared to accapt the 
meaning sought tn W put on the word 
pNrh‘\J<\k<l.in, There is evidence that the 
area of the fM'nrf,rin plot has increased 
considerably since the time of the chili>t 4 , 
but there was room fur considerable en. 
cpoachment towards the mad Aide. There 
U nothing to indicate encpnAcb men t to.varde 

plot Xo Wo; on the contrary, there is evi- 
dence that there was foriaerly a boundary wall 
on that aide (defence witness Xi» W© 
are satiatied that p 1 i»rs S*r,s. lil^md 109 have 
been properly loeateil by the dwr^e. We 
may say that in the argoment in appeal 
the location of thr western l>nnndary was 
not seriously attarki.*<l. nzeept upon genera I 
grounds snch as those indicate^! aUive. 
Aasuining our reasoning \u be correct, 
nothing has been said (o lead os to 
think that the western lioondary has iMit 
been pi'operly Jetermine<l. We are satiaBed 
with the grounds given by the CWmissioner 
for hia finding on this point. 

The decision under the Survey Act was 
baled upon a partition map made behind 
the backs of the plaintiffs U is not, of course, 
binding upon us upon the n><eatiun of (ilia. 
And it does not preclude us fmm finding 
that during a period anterior U» that de- 
ciaion the plaintiffs were in posseuion. 

It has been argaed that the attract 
from the official register (Erhibit 3), which as 
will be seen above we relied upon for proof 
that plot No, 115/1 was litiri.i pin land, was 
not admisaible in evidence. The register was 
produced by a Guvernraeiit Survey Inspector 
(plaintiff's witness No. 1). It is a register 
of the Survey Office. Now the rcglstera 
kept in the Survey Office are prescril*ed hy 
the Board of Revenue under section b.'i of 
the Bengal Survey Act. 1S75. The regie, 
ter, therefore, appearslo have been prescribed 
by law. In any event, it was a public 
register kept for the public* benefit under 


the sanction of official doty. It matters 
not whether the clerk who actually wrote 
the entries had auy personal knowledge nr 
whether the register vraa a copy of a previous 
register which had Iwcome untidy. The 
entry was clearly relevant under section 
3b of the Indian Evidence Act. 

-Vs regards possession within 12 years 
of the snit we are satisfied that this has 
been made out. Defendant No. 2, iChetra 
Mohan Ghose and his father before him 
held the laml (the pinir.tiffs say) under them. 
Khetra Mohan sub-let to defendant No. 3, 
bhayama Charan and under arrangement 
with Khetra. Shayama Charan paid Khetra's 
rent direct to the plaintiffs. The defence 
case was that only two hUat of the land 
were thus held by Khe'ra and Shayama 
Charan under the pteiiitiffs and that the 
remainder was held under the defendants. 
Khetra is in the service of the defondsnts 
and his evidence on the point is, therefore, 
wholly unreliable. The pUmtiffi, after 
giving Khetra and Shayama Charan notice 
to prcalucc the original Tent receipte, 
themselves produced counterfoils showing that 
rent was paid to them till well within 12 
‘ff the Auit for the entire area m 
suit- This ie supported by the following 
circumstances. The defendant No. 2 Khetra 
Moban, aay)» in his evidence that before 
Shayama Charan his mother, UaraSundari 
w the tenant. In 1902 the principal 
di^endante sueil Hare .^nndirl in ejectment. 

The suit ended in a compromise in which 
the principal defendants agreed with Harw 
Sundari to pay '>he rent nrid taa which 
w paid to Tbakurdas Mitra" (the father 
of the present plaintiffs). The areas 
roughly correspond to the areas in dispute 
ID the preaent suit and the inference 
i» that the principal defendants then ad- 
mitted that the father of the present 
plaintiffs was m posscsHion in 1902. The suit, 
therefore, wss not barred by limitation. 

Weagree with the finding thvt the attempt 
to deprive the plaintiffs of the property 
WM engineered by the defend tot No. 2, 
Khetra Mohan Ghoso, who was in the 
service nf the principal defendants when 
ha became a tenant of the land under the 
pi* intiffs. 

We devire to acknowledge the assistance 
we have received frum the Bar. 
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MIBAIH DA9 0. RALLI BROTBfiM. 

Th 0 appeal ia diamUaad with costs. 
Ho&riDg fee three hnndred rupees. 

The oroa$>objectioQ u dismissed. 

Appeal diemieted. 


PUNJAB CHIEF COURT. 

Skcond CiriL ArrssL No. 46U o»^ lOV* 
March Id, I9U. 

Mr. Justice Shadi Lai and 
Mr. Justice Le Ross iff u^l. 

NARAIN DAS and orBSKS^DcrsKPANTs— 

±VFtL\k»tS 

venue 

BALLI BROTHBRS-PuiXTim— 

RBSPoypg.vT.^, 

C^wl ProcetUn Code {Aft T I90a>, O. XXXti, /. 3 
— Appoi n rtnraf •/ 9114 n^M n td <)« t9 mike 

t^l o^r, efect c/^MniCfe, ^ j 9 ,Ht Um.fi, 
e«rA of 47»4 Jvr fcM Ihe ftrm^ 

Contract Act (IL of Wt), a U 7 . ^ 

Wbom tbe pUifitiffadeIr nsdeen applWail^u (ur 
^ sppotetntQt ot ojaotdiuo e.l htem «f < h,. ^iaot 

^ XXXII, raU A ■MVfttlc 4, auU (b« euardwii 
Pi^P*** •«!»• t<i defend the c««c* ^ 

oriiiMkHi to pew a f»msl erdcr 
to ap^M him as geenliao UtUem Maa • mrrv 
tri^Uni)* eiiieh could be coaOonoU and did doi 
• toouoltoaUefcetniiaiiD^aU procwdla|w. Cp« «. 

’• fVr#W W C. 

iS’ w f" ^ * B«ii!^L. B. M 2; 

\ «7 P. K. 1(S07, refeiTH Im. 

Wharo (be father of tbr minor defenduact was 
a partner w a Arm and as Hana^r of a ioint Hindu 
wmilf eoB^stin; of bias w If and bis sou iviuvseuied 
lb# whole faujlf <a the partnership^ 

*••• 4id not bdae about a 

diwolation of the partnership aod iho familf. which 
bo re*arded as a prnwwr.rvaiaiAed partuor* bmh 
before and after his death; [p. ss. col 2.1 

IfoAony JfwhoM r.Ha^ (MiW, 2t Ind. Cas. ». 

l»**5 2l« P. t. K. 1916, referred tm 
(2> that tho liability of the ninora for the debts of 
the Om WM hmitod only to their share fa the firm. 
[p.4«,col. I.} 

do|^k«fto Cowir T. .Yj/teeaMod .V«Wi. S C. 730 
2 0. L. E. AVy. S lod. Jnr. 1 17, fotluwed. ' 

Second appeal from tbe decree of the 
Divisional Judge, Multan Division, dated ibe 
26th December 1911. 

Mr. Oobtnd Dae, for the Appellants. 

Mr. Morion, for tbe RuspoDden^i. 
J0DDM£NT.— This is an appeal pre 
f erred by Mueeammai 8ita Bai on behalf 
oi her minor sons. In tbe lower Courts 
their ancle, Than Ram, acted as tbeir 
gnardian ad litem, and it is alleged by tbe 
igntber that he did not properl/j^ dofetrd 


to 


the suit and that Jiia ortnni has prejuilictHl 
the niinohi. As the g»MHl fnirh of Thnn 
Ham haa been irnDenrlunl, wc MMsIOer it 
desirable to remove him /jH.m the ollire of 
the guardian <td li/ein nrid appoint Muhtnnnial 
Si la Bni mstead f.m (ho p«r|Kwo of pro- 
sent t\uf: the n pfou 1(1 *. dr Unle r X X X 1 1 
rule 11). 

(he merits wo (hink tlmt, with the 
e»«eplum of a flight iiKi.lihrutinn in (he 
form of (he decree, the jmlgmoiit of (he 
leainetl Divisionnl Judge is ijiiitc correct 
and tloit thin nppeui mu>l fail. We outer* 
(a in tin doubt whatever that the minor«i wore 
effecliveJy n*prosonted in tho Court of first 
instance by Than liuni, for u hone uppoint- 
ment as guardian «d tifen no application 
was duly made by tho plaintiffs and where- 
upon the Court issued rmlioo us required 
be Ortler XXXII, rule d, >.ub*nilu 4. Ue 
engage^l a Pleader to defend (he case against 
the miiMirs and tiwik all pmpor steps to 
present their ease (o the Court. Jn (hese 
ei reurn stances (he orniMion t«» pasK u fonnnl 
order t«> appoint him as guaixMaii od hfeat 
ia a mere irregularity which eaii be eon* 
doneil and does nnt amount to n defect 
vitiating all pny'eedings; see, /«/er alia, 
IVafio/i V. Bnuke Drhati ferrM tiiuph (l)and 
Vhaupat DhI V. Khoettua (U*. 

It is abundantly clear that ^»U Ram, 
their father, was u partner in the 6roi of 
Sita Ram-Channu Ram and that he, being 
the Manager of the joint Hindu family 
consisting of himself and his suns, represented 
the whole family in the partnership. His 
death did not, therefoie, bring about a disso- 
lution of the pertnershipami the/umiVp, which 
may be regarded as a perevmt, remained 
partner b*>tli before and after his death 
tJ/cAuwy Kitken v- Har OoUnd (3)]. Even 
if (here was a technical dissolution we are 
of opinion that the partnership was renewed 
on tbe eld terma. The minorH were con- 
sequently partners in the hrm at the time 
when the contracts in dispute were entered 
into, end we fail to understand why the 
omisstoo on tbe part of Than Bam to raise 
tbe false plea that they were not partners 
should be regarded an an act of negligence 
by the guardian. 

U e! Wt.®* ^ 7 C. W. .V. 774; 5 Bom, 

(*) 67 V. a. 1897. 

(8> 27 lad. Cas. 69; 101 V.O. I9i4{2(g p. l, a, 1 915, 
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As to the amount nf r1am&i?M aini brokera^o 
the learned Jodire nf the Court <»f i^, ’ 

etance has ci^en very souiwl reas^uis for 
h>i conel unions, and it U notewnrthy that 
At the time nf the hearine of the appeal 
tn the lower Appellate Court the tinding^ 
ef the District Judge were ru»t challerig^l 
oil behalf of the minor*. U'e have Oimsidered 
the quest, on and do nnt ‘cty any sutBcient 
reason for taking a different \iew. 

As regards the extent of the liability of th^ 
minors, the ruU laid dnwn in 
V. Sh>oI:, (4) and section 217 of 

the Indian Contract Act Tnake^ only the shares 
of the minors in the Hrm liable for the 
debts thereof and Mr. Morten for the »e. 
spondents states that thi, is what the louer 
Appellate Court intended to il. and has 
Actually dime. Mr. (iobiml D..^, on the 
other hand, rontemls that the decree 
framed is ambiguous and capable of the 
construction that the entire anceslml pr... 
perly of the min.m*, xvhether forming pai t 
of the firm s essets or nol, has Wn made 
liable for the decf«dal amount. We have 
conaidered the terms of the deem and ate 
of opimon that they are not free from 
ambiguity. 

\u therefor. i, 

that the roiriops liability is eon fined to their 
a^liares ,n the assets of the firm and that 
neither their person nor their other pn*perly 
M liable for the amount decreeil agninxt 
them. In all other respects the appeal 
fails ami is dismisnesl with coats, 

s r •iUntcoJ. 

W 3 C. <38; 2 C. L. K, S-IO; 3 In^l. Jur. 117. 


MADRAS HIGH COURT. 

Cjtjl MtsctLu.sLois Peiitjo.n Xo, 21C1 
or 191.',. 

September 24, 1915. 

Prt9int: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Xapier. 

AYYA RAGHUNATHA TOATHA. 
CHARIAR AKp OTHUKs— DerESpASTs 
“PEmiOHEIlS 
rereut 

THIRUMALAI ECHAMIIADI THIRU. 

VJjjNGADACHARIAR asp ^rTHEet 

Ruintipps— R esi'Oaue.sis 

Ap^l^Pni.y CoutcU ^ppoit^Lea^ flepr.t— 
Cu*c H 

far qypMl— C»v»l proetdurg C«4* (4rt Vrf IUMi 
S^. 110, 0. XiV.rr. 8, 3, 8. ^ **" ' 


WUcro a case is adiuiciedly below the appealable 
Taluc a rerti(v'ATe decluring ii a fit ooc for appeal 
li* Ui' M.s^>ty io Council otiglii ooi lo bo graaced 
unW>s ibcr>' is mouc suUiamial ijUcAtioo of law of 
u«rul Mi(vrr*.i iprolv'od. 47, col. 2.] 
i!' i..4 1 i.q.jM P-AsaA SiH!/h. 24 A. 174 (P. C.h 

( A. lU; 0 C. W. N* 4 Ijrtni. L H. 15»‘: Bombov 
ilj > 4- T -j-l-Mf ('• -im.-.iiiou V. fhrAhjt Cuyfftji SA'oJ, 
2i U, 41 \ .i Horn. L. R. .1 18: Sfi.lfif/oio Chari/tr v. 

A 4 A, L. J, 33 ; n C. W, .V.5e5{5 

r L Ji**), •? >f I.. J 24<i.n L, It U63;2M. L T. 
2H ro M. IM a, |xs (p. r j. ..Q I. A. Oi. followeil. 

iVtilion pi-ay ing th.it in tfio circumsUnces 
.Ntateil therein and in thenindasit filed there* 
svitli, the High Court will Ite pleased to grant 
a reriifirale to enable the petitioners to 
appeal to UK Majesty in Council againat the 
decree of Ihia Court, in AppealXn.175 of 1910, 
prcfi'rre.1 against the decree nf the Diatrict 
Cemrt of ChiLglepul,in Original Suit Xo. 10 

of 10<I6. 

Mr. r, .4 /ganger, for the 

Detithmcra. 

Mr. ^>trastihhaehana>\ for the Respond- 
ents. 

JUDGMKXT. 

Sapasiva AtVAu, J, — This is nn application 
lor the gmntofa certiticatc that the case ii 
a fit one fur appeal to liia Majesty in Council 
fmm the judgment of this Court in Appeal 
No. 175 of 1910*. The application aa amended 
18 filed under section Ivif, clause (c), of the 
Civil Procedure Code rend with Order XU V, 
rulen 2,. I and 8. I think the more accurate 
way of describing the application is that it 
i* filed uiidei Order XLV, rule 2 alone. The 
grouinl xUtetl ill the application is that though 
the case does not fulfil the requirements of 
section 110, it is otherwise a fit one for 
appeal to His Majesty in Council and hence 
comes within the laat wntence of Order XLV, 
rule 3, clause I, the power to appeal being 
given by seel ion 109, clause (c). As was 
pointed out by my learned brother in the 
course of tbe arguments, there is no e sprees 
section or Order in the Civil Procedure 
C^e tifrefU'Mff the Court to issue a certificate 
when it finds that an applicant under Order 
XL\ , rale 2, has established grounds eutitl- 
vf^- *PPl'catit to a certificate. Order 
XL\, rule t seems, however, to imply that tbe 
Court should grunt a certificate where proper 
^unds aw shown for such grant and where 
^e opposite perty to whom notice goes under 
Order XLV, mle 3, clause 2, has failed to 
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6\to\y cause agiainst the grar»t of the certifi- 
cate. 

In Motichanit v. O'liw^q Pratud Si'»gk (1) 
Iheir Lordalnpe of the IVivy Council state at 
page 177: But then Mr. Mayna suggest.^ 
that their Lordships ought to give sf^ial 
leave to appenh Now, the practice of this 
Board in advising His Majesty to exercise 
His prerogative and to give special leave to 
appeal, is well known, and this Board does 
not advise His Majesty to eaercise His 
prerogative in that canner unless there is 
some ttitetfioH •-/ lair of ^nrral 

intmt Then at page 178 their 

Lordships say: “Their Lordships think it 
IS a good role to lay down that n here a party 
comes for special leave to appeal, the case 
being under appealable value, and. therefore, 
not an appeal as of right, he should in 
tbs first instance apply to the High Court 
for leave to appeal, on the ground that it is 
otherwise s fit one for appeal to His Majesty 
10 Council." It seetDS to me that when the 
High Conrt has to consider the C|ueslion 
whether it is otherwise a fit one for appeal 
to His Majesty in Council," it might 

egitimately look to the criterion of fitness 
laid down by the practice followed by their 
Lordships in advising His Majesty to give 
special leave to appeal, the Legislature in 
the Livil Procedure Code having iUelf given 
no indications as to the criterion of fitness 
to be adopted by the High Court under 
Order XL^, rule 3, clause 1- I do not, 
of course, mean that our powers are so wide 
as those esercisad by the Boerd in granting 
special leave but that where the Privy Conn. 
Cl I states a guiding principle, we can safely 
adopt that, 

Jenkins, C. J., seems to have followed 
wat role in tbe case in B<mbaii Punwek 
V. Z»orfllvV Cursrtji Sknff 

\ *•» however, 

obvious that tbe financial aod commercial 
position of the company may be seriously 
affected by the questions at issue, and having 
regard to that and to ikt tmporlanu to Indian 
Compantfs ^enorally that these rights should 
w precisely defined in relation to the point 
tost has sriseo in this case, I think that w» 
ought to certify that tbe case is a fit one for 

(1) 24A.174*»I. A. 405 60.W.K. 3 ^ 4 Boo). 

B. 160 . 

W 21, B. 4|6{ 6 Bom. L. A. 848. 


appeal to His Majesty in Coimpil." TImugh 
Sir Lawrence Jenkins iKyys not refer in his 
judgment to .Vt*//rAriW v. ti.inga Sii/oh 

(1), that case was cited lefniv him in the 
course of the arguments. iSec the I'opnrt 
at page 410.) Again in S>hl.ithp.f fLiWur v. 
KnshMom'H'tlhy If.„r (.3), their hoid.^hips of 
♦he Frivy Council through Lnrtl Macnaphti'ii 
made (lie following pronouncement : “The 
High Court refused leave to appeal on the 
ground that (he matter in dispute was l>eh>w 
the appealable value. Special lesive, liow. 
ever, wa> grunted on the repreNentatioii that 
the appeal raised •iur*fii\,ni >./ law of gfnoral 
impoiitiHcr touching the rights of reiigious 
bodies in India in regard to public proces- 
sions, and the right of one religious body 
to prevent a rivul sect and an alien deity 
from invading precincts apparently publio 
but devuted or apprt)priate<l from time im- 
memorial tn the observance of its own peculiar 
ritual and worship: and at the same time 
involved the consideration of the effect of 
previous decisions on similar nvestions be- 
tween members of different sects of one and 
ilia name community." At page 190 tbeir 
Lordships say: “Their Lordships may observe 
that it (the suit) does not seem to involve 

such fsr-reaching issues as were pot forward 
in the petition asking for special leave to 
appeal." 

I am, therefore, clear (hat unJese in this 
case there is rome tubstanfial 7 Kcr/tOM cf laio 
of iftHtral intrrtti ini'Mv*td, we ought not to 
certify that this is a fit one for appeal to His 
Majesty in Council, it being admitted that 
the case is below the appealable value. 

In coming to a conclusion on the above 
question, 1 might be permitted to remark 
in the first place that neither myself nor 
my learned brother was a member of tbe 
Bench (Sir C. Sankaran Xair and Oldfield, 
JJ.i who decided the case of 'AVumofa* 
Eachamladi v. AoyadiN'gam KTithnaeomi (i). 
Both these learned Judges are now on 
leave and one of tbem is not returning to 
this Court. This ia rather unfortunate, as 
the applicants’ learned Vakil inUrpreUd 
tbe judgment of this Court as imposing 
mow stringent restrictions on the actions 
ac^ t^ rights of the applicants (defendants 

(3) » M. ISo at p. 188; 4 A. L. J. m-. 11 C, W N. 
880; 6 C. L. J. 6M5 17 U. U J. 840; 9 Bqq L R GSS. 

8 «. L. T. an (P. C h J-O L A. 93. 

(4) 88 led. Cas. 60^ (1«8) M. w. K. 881. 
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Nos. 2, 4, 5, 6 nnd v) and of the VadagiUi 
MctArlan^ TtpTe^n*9<\ by th«in than th© 
law allows, whil© the respondents* Vakil 
argued that the Mul interpretation of the 
judgment by the applicants' learned Vakil 
was inaccnrAte. 

After hearing fall arffnments, I think 
that the learned Jad?es' derision involved the 
followini? tindings and issoes; — 

(a) The Vada^alai defendants are entitled 
to recite any portion of the Tamil Vvda^«, 
called Pi'abhandhani either at the tine of the 
processions within the temple or at other 
places in the temple of VaraJarajah Swami 
at Conjecvemiu where the Thengalais do 
Dot carr? on the worship. There is tkothinir 
in the law to prevent any Vadaitalai fA»in 
worshipping the deities consistently with the 
equal rights of other worshippers. There is 
nothing to prevent any Vadagalai from 
reciting any p<*rtion iif the Prahandham 
aepantely and aa an act of persona] devotion. 
Bot it would be an interference in the 
regalar or wtnwhip within the temple 

between the time of its commencement (with 
the ringing of the bella) and Its cluse (with 
the diatribotion of Thirtham and Prasa* 
dham) and it would he a violation also of 
the Tenniai plaintiffH 7nini$i Adyapakam 
office right if the Vidagalais form « 

9 rongregfUion of their own anti repeat a 
portion of the Tamil Vedas which is different 
from that portion of the Tamil Vedas which 
is being recited as a part of the regular 
temple worahip by the TengaUi mirositian 
during the time of such worship within the 
temple. 

(6) That when a procession la taken 
along the public streets outsids tbe 
temple according to tbe temple coatomary 
practicCithat procession is a compact organised 
procession from tbe front portion of that 
procesaion, which begins at the spot in 
front of (he carved image of the deity 
where tbe Tengalai rntnu oQice*holdera 
recite io a congregation (be Tamil Vedas, 
np to the point bebiod the vebicl© of the 
image where tbe Vadagalai office*holder» 
recite the Sanskrit Vedas. 

(c) That tbe Vadagalais are entitled to 
join the Teogalai gc«A(» reciting the Tamil 
Vedas and join (bat ehaoting with the 
Tengalai office*holdere but ehonld not chant 
a different portion of the Tamil Vedas 


(im 


(similarly as regards the right of the 
TengaUis (o join the Vadagalais' Sanskrit 
Veda, reeling in the rear^sabject to 
similar restrictions). 

(ff) The Vadagalais should not, however, 
form ©a congrtgatwH or ghoHi of 

their own between the front end and back 
er>d of the religions procession and chant 
(he Tamil Vedas h$ a ^parate groop, as that 
will be setting op a rival right as agatost 
Tengalai miVot office 'holders and will bs 
an interference with such rights, wharsas ths 
reritsl by an iiidivi'loal Vadagalai devotes 
of a stanza or sts nzas in tbe Tamil Vedas is a 
devotiunal act of private worship 
even when he has joined the procession as 
an individual worshipper, and it would not 
be an interference with the congregational 
recitall led by the Tengnlai mcr<u officials' 

(r) There ia uothing to prevent tbs 
Vadagalais from even forming an orgsnlssd 
g^uhti and reciting Tamil Vedas or anything 
they like st a rea.sonsble distance in front 
of the Tengalai Tamil Veda-reciiing iO#Afi 
which Itegina the procession, or at a reason* 
able distance behind the temple procession 
which ends with tbe Sanskrit Veds^rsciting 
go4hi». 

On these conclusions, the learned dodges 
(Sankuran Nair and Olilhsld, JJ.) passed a 
decree mmlifying slightly the decree of (he 
Cniuft of first instance. 

In this application for a certificate to 
appeal 2$ grounds of attack are mentioned* 
But most of them are either general 
attacks or recitals of facts and repetitioos 
and may be ignored. The only grounds, 
therefore, which need be set out aregroonds 
S. 9, lb and itO, which are as follows: 

t?. The learned Judges have proceeded 
OD the assumption that the right of any 
individual Vadagalai to worship the deity 
without interfering with others by (he 
recital of any appropriate mantrst or Prabhau* 
dliaica. Ac., iu a temple is very different 
from tbe right to form a gi*thU or coDgrs' 
gatioo of Uie own sect and recite anf' 
thing different from the Prabhandams wbtoh 
are reciled by the wiVo^tiaw. Tbe learned 
Judges have not explained in wbst the 
difference consists. There can to law or 
io fact be no such difference provided the 
recitatioD in combination of a set of indivi^ 
duals docs not cause auy physical interference 
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to the Ten^Uis recitingTi each recital 
ataoda on the anme leeal footing %% recital 
by aoy single individaal or asperate recitaU 

several separate indivt.lQala. 

'd. The learned ,TadgeA should have held 
that provided there U no physical di'^turbance 
to the performance by the Tengalaia of 
Conieeveram of their duty of reciting 
the Prabhandhama, there is nothing in law 
to prevent Vadagalis or any others from 
reciting as ordinary worshippers the 
Prabhsndams or any other hycans ae they 
oh^e at any time. 

IS. The learned Jodges have dealt 
with the question as to (he temple proces* 
siona in the poblic streets ns if they were 
TengaUi proceMions. They are clearly imt 
Tengalai processions and it is not the 
Tsngalais who carry the idol in the prccen* 
eiOQ. On the other hand, they are temple 
proossaions common to all id which Tengalais 
are only entitled to join in Adbyapakaiu 
service. 

20. The learned Judges seem to consider 
that the qaestion in regard to the street 
procession in thissoit was something different 
frcm the one which came up for decision 
in riuaraghata [^h^riarv. Bmp^nr (i), while 
m fact the question is in sabstance identical. 
The procession being s common procession 
m which both Vadagalais and TengaUis 
and also all FTindas take part, the question 
IS whether any recitation at a particular 
part of the procession can be an actual 
interference with the eiercise of the 
Tengalais* right of joining and marching 
along in procession io front. On the other 
band, the learned Judges have dealt with 
Jt as if tbe qneetion were whether the 
Vadagalais were entitled to join iu and 
form part of tbe procession, assumed to 
be a Teognlai processioD." 

The qaeetion is whether these grounds 
really arise out of the judgment aod if 
so, whether they raise such eubstantial 
question or questioos «>f law of general 
interest as would justify our issuing a 
certi6cate of Ktness for leave to appeal to 
His Majesty in Council. After giving my 
best coDsideratiobs to tbe matter, I have 
come to the conclusion that they do not 
raise any such questions. There seems, no 

(S) 2C u. 6&4; 19 U. L. i. 171. 

4 


dnubt, to be some ambiguity of expression in 
two places in the jndgni'njt wliei^e the proces- 
sion is spoken of as a Tongilni pmcession. 
I think that w’liat (ho le iriieil Judges meant 
WAS (hat that lengtli of (he winch 

was occupied by the Tengalai Tamil Veda 
official riyilers (who led the chant) and 
those worshippers who joined them might 
U* referred to as the Tengalai pr«»('a>i«ion, 
The decision in v. 

Ewprfto- (.Vl was given in a case which 
nmse out of criminal proceedings and the 
valuable iudgments given in that case 
have to Iw rend in (ho light of the judg* 
ment of their f^oriUhips id tho Privy 
Counrii in Ph.uou v. K>ufiHtiHinoifk\, 

U). I am rmt MttisKe<l that the learned 
Judges of this Court, whose deciMion is 
sought to bo appeHle<l ugaiinit to (he Privy 
Council, committed any error of law in their 
consideralioh of (ho due effect to be given 
to the decision in i’ljuiruj/hnia i^httnar v. 
Empfreif ( 5 ). 

Par from tho quoKfionn lieing of general 
religious interest to the community, 1 am 
satisHed that (lie litigathni is the result of 
(he action of a small though inrtuential 
fiction of Vadagalai sectarians residing m 
Conjeeveram. The bigotry of thie faction 
and the not less rig'^rous bigotry of a 
corresponding Teiigula I factimi in the same 
tow’n have been responsible for (he continu- 
oas Conjeeveram Temple litigatior., which 
lias never ceased fmm where it began from 
60 years ago. The rights of general 
worshippers, if I may say an with respect, 
have been fully safeguarded by numerous 
other deeisiona and have not been, In my 
opinion, aflected by any of the observations 
found in (he judgment in question, it is 
only th* claim of thi.s faction among tbs 
Vadagalais to introduce innovations into 
tbe customary practices during the period 
of the regular official worship in tbe temple 
and into and within the organised proves* 
sianal body during the carrying on of the 
eastomary processions ootside the temple 
and their attempts to create disturbance to 
the pablic peace that have been properly, 
if I may say so, restmined by the judg* 
meet. 

The contentions of the applicants that 
(bey only rely on the rights of ordinary 
te(npU worshippers, that they arc anxious to 
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safeguard the rights of the general poblic 
using the public highirays seem to me to 
be patent pretences. It seems to me, there* 
fore, that no qoestion of Ucr of general 
intercAt is involved hot only the question 
whether the Courts ^^liould encourage the 
never*sleeping ingenuity of a certain temple 
faction, which <3 continually inventing fresh 
soorces of Criminal and Civil litigation and 
new ingenious ways of interference with the 
exercise of temple office rights and discharge 
of temple office duties vested in the mit-aii 
temple office-holderA, who belong to the 
rival Tengalai sect. I would, therefore, 
dismi'^s this application for the grant of a 
cert iti cate. The applicants will |iay the 
respondents' costs. 

MAPiF.n, J.^1 entirely concur. I have 
nothing to a<ld. 


aiND JCDICIAL COMMISSIOKEK'S 
COURT. 

iH-otvFXcy No. or lOl.T 
March 10. iOib. 
f’rrjKw/;— Mr. Pratt, J. C. 

In re aiE Firm or MITIIOMAU UWAKKA* 
DAS— IssotvsxT. 

/let ftll «/ 10 uT>. •«. W*. ip— 

! r«A«/Vr «/ fir9p«rt\f (>9 iflfvtirxr tkorllf Uf^fr hit 
\tluit- -(Ivnl jAith, frti «/— A 9 ntk 

«j riica l 9 fne prffmncr I 9 •m — 

Tril^ 0 / rfol '•/- 

Uu«lvr •eviipii qF I be Provincial lasolveacy .Vcl 
tlig tQsi r»f tlio 'A«*a fi'ic4' of a transfer maile br an 
hkiolvQul iu Fuvuur of an Incambranrir sh^ly 
Ijofurc Ine fullurc Is. whether the IcaJ^r iuien«le<l 
that rUo mlvaiicc alioulU enable bis ilelxur to varry 
00 IiIb bui>mc»9 aoU wbetber hr Ut«l o ivtuoeablu 

f rouMil fur WIiovihK that k would cnabh’ blm to do so. 
I» SO, col. 2 .] 

P'jrftf Jv^AMA. /a >v CAapMAM, (IbSA) SR Ck. D. 
asikba L. J. Ch. bO L. T. 214; 92 W. 8. 003; 49 J. 
P. (kta, referrod to. 

iu coatideriog whether a transfer of property aiaik 
tfy All iueolvuut wae eu made wit be view to gi'o uav 
creditor preference over other creditors, the toM i» 
'Vbat was l|ie prvdomluat aiMive intbo delrtee's 
auiiid at tbu tlnte uf the transfer!*" ^p. 32, col. I.J 
Ee parlf T-ipkum, U n PVi^er. (|K79) S Cb. 614* 
42 L. J. Bk. 07; 28 L. T. 7ld; 21 W. 8 , 0&3, referred 
to. 

StmlU-: Tbe pressure of « creditor eadudea 
preference, wbicb is a voluotar}* act 00 ibe part of 
(be debtor. [y> AS, col. 1 .] 

BAfcher r. gw, Oh7*>Mi L. J. Uk, ISP; 7 H. L. 
89P. 33 L. T. 64U 2 d NV. K. 463, reforTed to. 

Th« Hon’ble Mr. HarrKandrai Firi^tWo#, 
for tbo Patitinoing Croditors. 

Mr. Df refund T. Ojha, for th« In solvent. 


)[«s$r 9 . Hifdafanv yUtcar<inv, for the Mort* 

JUDGMENT.— This is an application by 
three petitioning ci'editors to set aside as 
void as nghinat the Official Eleceiver a 
mortgage esecated by the iti«olveut, Mithomal 
Dwarkedas. The insolvency potitioo was 
Hleil on the gist October 1913 and the 
insolvent was adjudicated on the 23rd 
January 1914. The mortgage was eseented 
on the 3rd August ami la, therefnrs, 

within the perbxls limiletl in sections 36 
unJ 37. 

The mortg.ige was a mortgage of the 
whole si OC 8 in trade of the insolvent in his 
three shops in Karachi, Shikarpur and 
C ha man for a cash advance of Re. 40,090. 
It is admitted that the consideration was 
cash and that it wna paid in inslaloeiiM 
from the l^sih August 1913 to the 16tb or 
17th October 1913. There is u dispute as 
to the payment of n small part of tho con* 
sidemtioh, Ks. 4,2(Xh to which I shall efsr 
presently. Hut it is admitted that (here 
was u auWantial cash ennsHerntion con- 
temporaneous with the mortgage. The 
mortgagees were (wn creditors of the 
insolvent. The issues that remain for deci* 
aion, theieforc, are:— 

(1) Under section .36— was the mortgage 
6 osa fitWf 

(2) Under section 37 — was the iusolvept 
on the 3rd August 1913 unable to pay bie 
debts as they became due ^ 

(*0 Also under section 37— was th® 
mortgage executed with a view to giving 
the two mortgagees or either of them pre* 
I ference over other ereditorsV 

As to the firM issue, tbe real test of 
1ide$ is that stated in Ez parU Mwon, ia rs 
eWpMaa (IJ; "Did the lender inteod that 
the advance should enable baa debtor to 
carry on bis business and bad be a reason- 
able grouud for believing that it wonld 
eoablc him to do eoi*’* it that was the 
iotentioD of tbe mortgagees the transaction 
is Doimpeachable. iiut if tboy knew that 
the debtor would not be enabled to carry oo 
business, it the mortgage was merely a device 
for deteating other creditors, the craosauctiou 
is not hoiMjuie. 

(1) {18$4) 26 Ch. B. 39S: 33 L. J. Cb. 782} 30 L. T. 
2l4f 32 W. B. 098: 46 J. P. 84S. 
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Now, the ineolveiit a nffaim were by uo 
meeue hopelese at tlie time tbe mortgage 
wae executed. He had a largo stock io bis 
Ah ope. llie sale of these not only realised 
enoDffh to pay the mortgage. debt Uot left 
.. available to the 

Uttoial Receiver. His manager sa>*s that 
at the time of tha mortgage the debts were 
a lakh of rnpees and the assets oUmt ll 
lakbs of rupees. There was. therefor®. giKal 
reawn to suppose that with pecuniary 
aasisUoce he woeJd be able to tide over a 
J''*'®*? fho mousy market was 
tight. The I neol vent's own accounts ahi.w 
that aa a matter of fact the advances re- 
ceive on the mortgage enabled him to 
oontmue to do busigesa. Ue paid hun.Ui 
for Ke. 64,000 a ml drew A«Wis for Hs. 7 5^.000 
and one of the Auudis be paid was in favour 
of one of tbs petitioning creditors. The 
xusolvsnt himielf says that be drew the 
advance m nrder to be able to honour 
hje hunO^ and carry on his business. He 
nUo add. that ba u.ili.ad tb« toon.y in l.ia 
inaolvant u. moeh iiKa».«d 
Wmat the mortgogees, beesuse he thinks 
the, have H«lt harahl, ari.h him a,«l 

nn r ‘‘l", B“'k'»Pta7 C«.rt (,.e 

c^e fcibibit 9). There ia. therefore, no 
reewn to eoppoae that he haa {iveu this 
evidence in collueion with tbe mortgagees, 
I, therefore, foil, believe the evidence of 
the mortgag«s, Ur. Uhellaram and Ur. 

« Oo., that the advanca was msde in order 

th«^“!.h *boee poeition 

the, then twlieved to be absolutely .oond, 

^re. t orbes. Korbes. CanpUll * Uo. bad 
oontmcls oaUtandiog with tbe ineolvent 

R». Ild,4d7 (Eihibit 14), Bat there is 
nothing fo ehow that these fosse, were 
anticipated at the time of tbe mortgage, 
for no attempt wae made to secarethefr 
payment. The other mortgagee. Ur 
^earmal, was a creditor in respect of 
hundzsfor 10,000 and he d^.a^eh^ 
prwntly show, gam an advantage in regard 

that the best vra, of securing the Anadw 
was to enable tbe debtor to continue to 
j»rr, on his bnsinesa and meet all his Aasd.' 
habihtiea and so pay not only himself but 
^h» editors ako. So far as he is concerned, 
i tbmk tbe tmuaciiea may more properly 


be referred to lUin motive lli.m tbiil t>f 
defeeting other creditors. • 

There is one other point on which evi- 
deuce hui been I«k 1 ns uffi'fijiiu the 
/idrr of the trAHsaotion niid (lint is tlint 

H<. 4.200 of the coiisidoiMtiMU was imt jnid. 
Hut the evidence of istyincnt i< owrwhclui- 
•Mg. The ina<ilvviit sigiird ;! iivvipt. fur it, 
KsJiibit 4. U ji entered jo Ins iiocounis ns 
also i« the HC‘*our»ts ut Me*e>is. Korl),*s. Ktjrbe< 
CaiopbelU C-i. (K tidbit 12). Mr. U.iwu.*ji, the 
eadiicr, made the jmyim'iit uimI pnsluco the 
oflivo cs>li slip iKvhiliif Id). The iiroioy 
was |taid ami it (ipfK':ir< that nfior lh»* in-Tt* 
gagees Itkik tH>«>v>''iciii, I'l wiis priv.itrly 
deposited by the in^dvont with siv. Clud* 
biram wliu will now, im doubt, Iniiid it over 
to the Olli 'icil Receiver. 

Oij the eriv>tf / issue the cvitivnvc is not very 
clear, I have a 1 ready indicated the hn.incntl 
p<>siliun of the insolvent un tnc drd .Vu^iut. 
Uk uviels were in etc<^«s >it' Ins litiOilnieu, 
but he was prt*b.ibly unable to |viy int tlubis 
as his assets were not luiai«l. U niuit have 
Iweu for this rea>m that he eveeuted tho 
mortgage. 1 would, tlicrvloiv, rind on tins 
iune 10 the atGriautive. 

Ou the is$ue my tinding is in the 

negative. X'here isnj suggest um that auy pre* 
ference was shown to Mcssj's. Forbes, Fi*rooa, ' 
Campbell dr Co. lii:t tlio otber ma’tgagee 
Mr. CbeJUrani, hud made bis credit uvauabie 
to the io^lvent. The insdvenC drew hmilis 
CD himself in favour of Mr, OiielUcaui. 
These were sold by Mr. CholUram in tuo 
baxar and the sums «u realised p.iid to Mie 
insolveot. Now at chedaui ot lUe luortg.ige 
Aawfte for Rs. 10,000 eini.irsed oy Mr. 
Cbellaram were outsUiuding. If the insol- 
vent were usable to meet toe hnnJn at due 
dates the holders would have recourse to 
Mr. Cbellaram. At or aboiu tne time tn at 
each instalment of the ud venue wjs p.iid to 
tbe insolveot, a sum of luoiiey was deposited 
by the insolvent with Air. UUeJiaram suiU- 
Ciont to meet the liability on the next ftuiuU 
that woold fall doc. The last hnnUi tell 
due on tbe litb October and a wees attar it 
was paid, tbe moregogeas fgrecivsed. It is 
Cootetidadoo these tecta toec tae wa.>la 
trenivetiuo was a ciuek to tue prerereritiel 
pay meat of tbe httn<iis on vrmca Mr. Ouel- 
Uram was liable. Mr. Oueiierem expiauis 
that the depuatts were made by chetuagiveac 
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Dier^ly in onUr tu get the benetit of 
interest. But Ojo insolvent w»nte<t isouey 
t^iid not in a position to lend money 

at interest: and the dates of the deposit a 
so nearly covresp'oid with the dates when 
the were due that 1 have tio dooht 

that Mr. Cliellarttin htok advantage of hia 

J puaition to ^ee that the ku'ulti on which 
be was liable, were paid. It in only 
natural that Mr. Chellaram should do 
so, Unt no this Usne I am not ccrneerned 
with Mr. Chellaram's motives at all. It 
is the motive of the insolvent that has 
to be consldere<l. NVbat is the pr«<luiDinant 
motive in the debtor's mind, that is the 
test: Kr pu/fe Topfittm, Ji» ir«iUyr (2). 
Now it ia .ibsnrd to suppose that the 
insolvent who was jmt in a desperate 
position won hi have Tnortgnge<l the whole 
of his husineo dimply to secure Mr. Cliel 
laraici. It is also idle to suggest that 
Chellnraro dealt with the insolvent 
harshly. The nlleevd liar»h treatment 
might lead to the infcoence that the irrsol* 
vent wu<( acting under the pressure of Mr. 
Chellaram-*’bat the pressure of a creditor 
excludes pi^eferetice. which is n volonlary' 
act on the part of the debtor: sew v. 

Stead (3). 

The traiisiiiictioii was, therefore, Aoho /i«/e 
and fnr connulerMtion and did imt constitute a 
fraudulent preference. I distuias the appli- 
cation with costs. 

.lppf<C'r<40H tfieMi'^eeJ. 

<3) (1H73] RCb. G1 h 4tL. J. Bk 57; 28 L. T. 
Tift 71 W. R. 

(Si IRT-S) 4t L. Bk 12»; 7 (1. U e3»: 98 L. T. 
Ml; 34 W. K.m 


MADRAS HIGH COURT. 
LsmitsParssT Arrbat No. 2S$ op 19U. 
September 0, 191 o. 

Pre«raj:>^Mr. Justice Sadasiva Aiyar and 
Mv. Justice Napier. 

KATHARt NARASiMtfA RAJU— 

F M yT I rr-^ A rre Lt akt 
vmtr« 

BHUPATI RAJU RAGUNADHt RAJU 

ASD 0TB BRs • DcPtypAST> — REsroKOEtcrs. 
Sste «f im>Auvt«hU pf«p<rtv Itv (Asa |t«, ICO »<i 
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Ttite. if if evidencf of eontraet to 

Trtinafrr -/ Propcrl y Aet (I V of i MS) , 54. 

In tl»c case of Intmorcablo property of (Ke raloe of 
le«sihan Hs. tOO. iW c-sistence of an uDregiKeetd deed 
of tale «locf 1 KU preront tlio tmnsfwree from relying 
on an oral saW followed W |>osac»ion and the uaregu* 
icrcd document can be usoil as evidoaeo of ^he 
omtnct to jcll. Tp. 53, cols, I A 3; p. t*» col. 1.) 

Icifn lf«piMN V. KtthoH Piulaoafhi. 8 Tod. Cta o7: 

7 M L T.373 A v. Joya«NflrAn fJctMi, 30 !nd. 
Cus. 7; 19'5> 51. W. N. 4*2; 18 M. L, T '03; Nn^appa 
V. IV'K. 14 M. Sena tan r. AfurAw 

S.m6a», r5 I ml. Cas. 773; (I9l4 51 W, N. 768; 37 M- 
L. J. 4117; l« M. L. T,3+4; i L, W. 754. referred to. 

Appeal, under section 15 of the Letters 
Patent, preferred against tbe judgment of 
the Hon'ble Mr. Justice OldBeld, in Second 
Appeal No, 1(552 of l^l't, preferred against 
the decree arul judgment of the Court of 
the Subordinate Judge of 5Iasulipatani. in 
Appeal Suit No. 9i uf 19 2, against tbe 
decree of the Court of the District 
Mnnsif of Tannko, in Original Suit No. 131 
of 1900. 

Mr. P. CkenchMhr 5lr. T. Prakatam, for 
the Appellant. 

5Ir. B. b'omoyyu for Mr P. NurrtyflMfl- 
mnc/AV, fur the Respondents. 

JUDGMENT. 

Samasiva Aiyar, J.-The plaintiff it the 
appellant. He owned the plaint land m 
1900 and 1901. He brought the suit m ' 
1909, having bean out of possession for 
wight or nine years before the suit. His 
Atory was that the 3rd defendant became 
hisIesHoein 1900. That story has been 
found to he false. 1'be lower Courts have 
further fouTwl that in 1901 the plaintiff sola 
the plaint lands to the 3cd defendant, ese* 
ented an unregistered sale 'deed for Re. 50 to 
the 3rd defendant awd put the 3rd defendant 
in poasessioQ of tbe land. On these findings 
they dismissed tbe plaintiff’s suit. That 
uoregislered sale-deed is not produced, tbe 
3rd defendant suppressing it according W 
tbe defendanU Nos. 1 and 2, who are the 
vendees frc»ni the 3pd defendant. 

The conteution in second appeal is that 
tbe plaintiff, though he failed to prove the 
lease to the 3rd defendant, is entitled to 
succeed on bis title which existed in 1901 
and bad not been lost either by adverM 
possession wbeu tbe autt was brought in 
1909, or by bis execution of tbe no registered 
sale-deed of 1901 which is invalid and 
uselesA for the purpose of effecting a 
truuafor of owneisbip, by reasou of the 
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proTiaiAnR of section 34 of the Tno^fer of 

Ppoporty Act. 

If thei^ WR9 no vftlid vile to tlio 
dofondant in 1901, tho plaintiff is enlitW 
to saoceed on bi^ title as the soit is not 
barred by limitation. The plaintiff (appel- 
lant) relies on the decision in .t/af4rftrnruiiprN 

Somban v. ATu/Au Snnb'in (O foe his conlen. 

tion that no title passed onder the onreffis* 
tered sale-deed for R^. 50 (relied npon Hy 
the defendants Nos. I aixl 2), Ihooffh it vaa 
accoTopanied hy delivery of possession. It 
has been held in at least two cases in this 
Conrt, reported es IVM .tlappos v. AVbna 
Padftyachi (2) and 4"Katnai v. 

Jitfidi (d)i that nolwithstendinB the etis- 
t«Qce of an anreffiatered sale-deed, which 
cannot validly effect a tranafar of ownership 
even in rsspect of a sale of properly of the 
valne of less than Ra. 100, the delivery of 
the property sold in pursoaitce of the 
contract of sale is sufficient nnder section 54, 
paragraph 3, of the Transfer of Property 
Act for the transfer of the title. Under 
parajrraphs 5 and 0 of section 54 of 
the Transfer of Property Act, a contract 
for the sale of immoveable property 
does not create any interest in, or charge 
on, SQcb property and hence sneh a 
contmot, thongh in writing, need not 
be registered even if it is for a price of 
Re. 100 or more. Paragraph 3 of the 
eeotion, which refere to the transfer of 
title by delivery, does not say that the con- 
tract of sale, which is to be converted into 
a sale (or transfer of title to the property), 
sboald be an onl contract and cannot be 
evidenced by the written deed, or that en 
invelid writing, parporting to traoefer title 
prevente the delivery itself of its effect of 
transferring tbe title. According to the 
definition of sale in tbe fat peregraph 
of section 54, two things (it eeema to 
me) are reanired to constitaU a sale: (1) 
a contract to transfer the ownership of the 
sold land in exchange for a pri^e paid, etc., 
and (2) the transfer of soch ownership, 
accordingly, by the vendor. In the cave of 
property of the valneof leas than Rs. 100, the 


(1) 26 Icfi. Co*. 77?: (IPU) U. W. K. 767i 27 1C. U 
3. 497i 1« M. U T. atfe I L. WT. 73*. 

(2) 6 Ind, Co*. 67; 7 K, L. T. 372, 



contract of sole foMowcil by (ho ile livery of 
property in puvsiiiiiice «»f tint r'liitniot c<iin. 
plctes the aiile nrccirdiiig (» puv.igrnph A 
and a registered! convevniire not iu<UsponH. 
able. In .N«iyoppo v. l*i-ru (tl. ii ha* |>pon 
held that nii iinivgis(ere<l snle-doisl even for 
a snm of K<. llKl ran 1n> Used in evideiu'c 
for proving the contraet to >ell, though not 
to prove the tmoxfor of o\viier>hip, .<1 /••r/iort 
a ssile-deeil for (hao Its. 10(1 ran he usikI 
as evidence of /Jrr riotOnr/ bi mako thrit salt*. 
If there ai'e any oiwrrvfltinnx in Mii/huka* 
nipp<tu Vu*uf/wfM V. yf lit Kit Siinii-nu (1) wliiidi 
tend to support (he view (hat an unrogis* 
tered document of sale rnnnnl be used ns 
evidence to prove even tlie enidract of sale, 
1 am net, wiih the greatest re^pert, pi'epaied 
to agree with (hose observations. Thei^e Is 
nothing in paragraph 3 of section 54 which 
constrains os to hold that if there is a con- 
tract of sale which is eviJenred by a deed 
which is invalid to transfer title, the tmiis- 
fer of title by delivery cannot take place. 
The case in yfuthHkuntppnn Snfthun v. ytuthn 
(1) seems to have been decided on a 
very strict construction of the pleadings in 
that case against (he defendants [^se (he 
sentence in the jodgroent at page 340]: 
"Cnder these circumstances we do not 
think thni ft ft open fo ikftt oppethu/s in ae/ up 
an oral sale as to which there was no issue 
or any evidence." 

I would, therefore, dismiss the Letters 
Patent Appeal with costa. 

KiriRR, J. — I assume that in this case 
there was no oral evidence to prove the 
oral sale other than tbe unregistered docu* 
roent. The questions are, whether the fact 
that there is a document prevents the 3rd 
defendant relying ou an oral sale followed 
by possession and whether, if not. he can 
use the unregistered document to prove that 
the traoefer vrae an exchange for a price 
paid or promised within the meaning of 
section 54 of the Transfer of Property Act. 
On the firtf point 1 can see no reason why 
tbe existence of the document should prevent 
tbe proof affkadr. Section 54 says that 
transfer may be made either by a registered 
iostruroeot or by delivery. Until the dneu- 
meat is registered, it has no effect to '^trarix- 
fer" and it must be open to the parties at 


(4) 14 U. 66. 
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ftny sUg*!? Itofore r«j?istrAtion to ail«>pt tW 
simple process of delivery. On the 
niie^tion reliance U p]flCi^l on the Ungaaf^o 
u<eil by the Judges who decided the ca^ 
^a«t<h'7»< V S^nton (1). 

which certainly lends ‘Support to the I vien. 

\ .»u\. however, unnhlo tu agree mUIi it. Tin* 
document not iompuUtrily registrable 
umler section 17 «»( the Regi^tratiun Art, 
&nd« therefore, we have not to I'on^ider 
whether the prnp«Med U'.o to prove the uffree* 
ment vs<iuld lud bo pei niKsiblc. because it 
Would ntTei’t iiuni«»venhle pi^tperiy within the 
meaning nf section of the Registration 
Act. lam uniihU to accept the c'>nstruclion 
put on ftociioii in (he above case that 
it requires nil sale*deecl'i, if in writing, (o lie 
registered. In my opinion it only req Hires 
that if the .s:ile*doi^l is to l^e r«lie<l on to 
eslublHh tran$>f('r it must lie registered. 
Thci'o being no luw rci|uirmg the duenment 
to bi* regi<terc<i, I see no reaaon why it 
Hhnuld not W pMved and ase<| na required 
by the Dvidence Act. i^cction Itl. That it 
Could liC sn u:$ed i» nHHnme<] in 
V. .S/nvinn ! (o), u cane decidetl by n h'ull 
Jlemdi of thin Court [vide also 
V. (d) and K"^>t MHtkanmi 

V. .l/ibf>p .Vafttt (7)}. and the 
KuUic view has liven taken by tliia Court 
quite lately in u case reported ua Ammani v. 
Jn(i<iiinufhu He'iiti (li). 1 aio» therefore, of 

gpinioit that the unregistered docamvnt ia 
admissible in evidence to prove the contract, 
and there being evidence of delivery, the 
luile is prove<l. 1 agree, therefore, with (he 
learned Jadg» and w*<m]d dismiss the appeal 
with costs. 


dppruf drsMu’sW. 

(o) lUM. 140; 3 M. L. J. &4. 

(C) 3 M. 4 C. 

0 M. 174; 7 lad. Jur. II. 


PCN’JAB CRIBF COURT. 

FiftST Civil. Mu'C£j,lasboos ArpeAL So. 2482 

OF mu. 

Tecember *2 , 1914. 

Prr^nt;— Mr. Justice Shadi Lai. 

K.VMTA PKHSllAD—PLsiSTirp- 
.AI’PEMAXT 
ipi'sirS 

IN'DL’STRIAL BANK op INDIA, Ltd. 

(is Ll'Jl fuATlOx)— DeFESDAST— 
Ri:srosnKXT. 

Art (17 uC «. ISO— C'lM^nWori. 

lilhilit.! ../, jnv flrhl Uhv hi/ him Ifl ConijMnjfFn. 

CnW «<v(k>ii *.‘i0 of ilic Cimijs'iuirs .Net. Itt82, a 
.’ontiilMiiorr rnii b* roiiuirtul. nor <in1y to meet calls 
which may be msilc 'Ui him, hut ulso lo pay niiy <lubl 
«huli lie MWCS 10 ilu> Onnjiany. (j». -7'>, cel. I.j 
Uui ihc (*<>iiri i» n<a l>oufi«l to |>r«":ccd niMkr 
H«Tln»n iri^i for tin* ivc<iTcry<if debt ilur fonn a eon* 
ifdHiror)’ and may, il m adviscd.dirvct die Uquiilsicr 
to aic 1 rcs'dar suit fortUu purpose, [p. &S, col. b) 
Mi!sceUane<>ia8 6 m appeal fri)m the i>rder 
of the Additimial Judge, Ludhinria, dated 
the 7th October I'JU. 

Mr. ChU’i ffinH. for the Appellant* 

Mr. Mtiniiliur 1^1. fnr the Keapondent. 
JUlKiMKNT.— The learned Counsel for 
the appellont has admiUetl before me that 
his client was rightly held tn Iw a con* 
trihab>ry in respect of two shares, and has. 
therefore, init attacked the finding on that 
point. The appellant has aho been requiretl 
to pay to the Liquidator the debt due from 
him to the Company. The a mount of this 
debt, as fixed by the Inwer C«>Qrt, is anp* 
porie*f by the pro* notes exeruied by tin* ap« 
pellant and hy the properly kept account 
books of the Company. Jle was given every 
reasonable opportunity of rebutting the case 
made out by the Liquidator, but it appears 
that he inteofionally abstained from appear* 
ing in the Court. In these circu resin iicea 
J cannot accede to the request for further 
enquiry and most bold that tbe amount Use 
been fnlly proved. 

It baa b^n urged by Mr. Gulla Ram 
that tbe appellant cannot be called npnn, in 
the summary proceeding, to pay tbe debt 
dun from bim and that tbe Liquidator should 
be ordered to establish his claim by bringing 
a regular suit for the purpose. Tbe learned 
Counsel is unable to cite any authority in 
support of bis eonteution and I myself feel 
00 doubt wbetever that it is altogetfier un* 
tenable, If tbe appelUrit bad not been a. 
coQtributory and bad been a mere outsider 
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tfuu the Company, I woot<l Hava been pre* 
parad to hold that the aommary remedy 
was incompetent in liis case. Rot it has 
been admitted tliat he >a a contributory 
and that being go, tlie law iceenis to me 
Quite clear that a contributory can be re* 
(loirad, not only to meet calU which may 
be made on him, bat alan to pay any debt 
which be owes to the Company. 

Thia proposition ia folly supported by 
section 150 of tbe Indian Companies Act, 
Vl of 1S£2, which Isys down in clear terras 
that the Court in a wmding'op proceeding 
ii empowered to direct n contributory tu 
pay to the Liquidator any money, whether 
doe as a debt or otherwise, which he owes 
to tbe Cnrupony. The object of the law 
is to aviHd moUiplicity of actions and to 
provide a cheap and expeditious remedy 
for the co]le« linn of the Company's assets 
which are in the hands of its contribu* 
tones or officers. The section, therefore, 
provides a summary remedy for realUing 
the debt due from the raeirbers of the Com* 
pany, who are deemed to be parties to the 
windine up proceeding. The language of the 
section ia plain and does not admit of any 
doubt, and 1 see absotulely no reason for 
placing upon it a co^^(mction which would 
defeat the object which the JiCgialature had 
bi view. 

A eimilnr provisnin will l>e found in 
section IG5 of the Companies I Consol idnt ion) 
Act of 190d, 8 hMwaH VU, C. 60. Korther, 
the judgment of Lord KomMly, M. It., 
in Ih re the htai'lt^*rou{fh Chth i\iHptiHy, 
LimtleH (1) shows that if it had not b^n a 
case of fully paid share •holders , who could 
not have been put on the list of contri* 
butorier, the Coort would have allowed tbe 
Liquidator to recover by soremary process 
debts due by sbare*ho]ders to the Company. 

I have accordingly no hesitation Id over* 
ruling tbe coutention raised ou behalf of 
the appellant. I may add that the Court 
ia not bound to proceed under secfioo IfiO 
for the recovery of debt doe from a con- 
tributory and may, if so advised, direct 
tbe Liqoidator to bla a regultr suit for the 
purpose. 

The result is that the appeal fails and 
is hereby dismissed with coats. 

Apptol 

(0 S7 L. J.Ch 6 t% S$S: jgi,. T. 4«[ lA W. R. 
068. 


MADRAS HIGH COURT, 

Sscoxi) Civil AerrsL No. i'ilZ or 1913. 

August 31. 1915. 

Prts^Hf: — Mr. Justice Sftdasivn Aiyar and 
Mr. Justice Napier. 

NALLAtJONDA PBUDA CHENNA 
RKUDI aKl> SNOTULK-^ pLAiMirps 

— ArreLLANTf^ 
rersut 

ASCPALLEB DCDUA RKOnV— 

IL KeSUANT— KE'>rOV|>FNT. 

MN<t( • ‘f I.WM <1 /iNir/.'F 

lull tmmhJ — T Ly tf.itn.jc,- 

• •^viV ^y r>. —f fill-'. Mr ' 

mhtiitf of, 

TV'Tk (Iav* Wfurc lirr iloiili. niu' \ 
ccrlain im in ArraLlr ]>ro|HTi ito , w It icti « he ii i] i 1 1 u « I 
fmni her Tai her. Ill favour ufhtr ii(«>|>.M>ii>< rh't'r 
ihe projk^rtir* lied beioi iu tfie >•!«•* ••.! mi 
M her hnabnnd oo her Itehulf and kiili^ci^iirni lo 
fhe gift liie hurbood eciiiinuryl In liohl 
on tirhakf of iW doiM'et, hi« minor soua. Kour <|pv' 
iifierthe *U*eih of ihe ikfrndaor lri»a|ia«aiH| upon 
(he pwiiteriiCA aitd cr-tlc fnrcililc )ioB«cF>ioii of tho 
itnme. Poor monibt •frerwanU. die plnMitiff*. nt 
donee* nntler »hc gift nfore»aid, hvatUofed rli© 
piTBcui Mill inrlectmcur Bgaiiikt ilu* doPeiulani: 

ffeid, ihnMlve plaiiii iff* acre eiiijilod (o rvcovor 
]«K<c«B*nii from Ihc (Irfcndnnt, n rK‘B|ai»«or, rvrn 
ihoeyh Ihe gtfi in ilieir favnsrwna invuliilni lira in or 
I he rerrraiimcr* , p. 67. col, g; p. 6H, rol. J. } 

SMa.r.t. V. N.M'i, 1* A. .M (1'. C.h 10 J. A. leos 
5 gar r. c. J. eia. foIltmeiK 

<r.— VThcilier Ihe plaiuiifft wuiild l>c ciililird 
(u i)n»«e»i«ou. if cliev ibrniapivea ohlaiiicd 

(oieiUr portCBBion frofu ihc rrne owners ( p. 6?, col. i. ] 

Second nppeal against the ds'^reo of the 
Diatricl Court of Kurnool, in Appeal .Suit 
No. 06 of 1913. preferred against that of tho 
District Munsif of Nandyal. in Original .Suit 
No 7'’9uf 1912. 

Tina second appeal coming on for hearing nn 
the 5th and Otli of November I9l4.the Court 
(Sadasiva Aiyar and Hannay, JJ,,) made the 
following 

ORDER.— Before deciding thia aacoud 
appeal, we consider it advisable to obtain a 
Boding from the lower Appellate Court on 
tbe 3rd iasae to (he case on the evideitce on 
record. 

The District Judge of Rurnool will sub- 
mit his Snding within six weeks from the 
date of receipt of records and the pertiet 
will be at liberty to tile objections to the 
said finding within ten clays after notice of 
tbe receipt of tbe same shall have been 
posted up in this Court. 

In compliance with the above order, the 
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District Jud^e of Karnool sobmitted (be 
following* 

FINDING. — f Imve been directed to 
record e finding on tbo evidence elreedy on 
the record on the third is^oe freroeil by (he 
origioftl Court, which k the( of the District 
Munsif of .VAndyftl. The third issue rn ns 
thcR;— 

^Nhether the defendant i** (he neere.sl 
reversioner to the«nit eMate after the death 
of the l&te Subbftkkn; and if so, whether the 
gift of Suhbakla to »he plaintiffs hii»ds hira« 

The Ieaphe<l DiMrict Mnnsif in (he 
jodgrnenl in Oplginal Suit No. 72 * of IQU on 
his file has found the Urst part of this issue 
m the negative and ha.a er pressed himself 
m no measured terms: and with this part of 
the finding. I can hut agree. The defendant 
has called no witnesses who can speak as 
relations to the claim nhich he seta up to 
k«the son of the br^^therof Rami Reddy, 
the last male holder of the suit properties; 
and the evidence whirh he does adduce cn 
the subject is of very little use to him. He 
himself atates that Rami Reddy was one 
of four brothers, hut it is not exp]aine<l why 
in such a case the pinperties un partition 
were divided only into two shares instead of 
into four. Nor is it esptained how. if the 
defendant’s father got a fourth share of the 
family estate on division, he or the defendant 
has come to lose it so that he has none of the 
estate now. 

So far as to probabilities. With regard 
to the oral evidence other than that of de* 
fendant himself, D. W. Hq. i Jn 
hie esamination. in. chief (hat Rami Reddy 

had three brothers, but in croee.examina. 
tion* states that he had no brother. 
She also OUuU that defendanfs father 
may have been No rap pa Reddy, though 
birfather was actnally PedUa Kakeer Reddy. 
This witness is wrongly descrlberl in (he lower 
Court’s indgitisnt asD. W. No.3. D. W. No.3 
>i actually the Bogam witness, and is correctly 
deaenbed as such by the lower Court. He 
does not know nmeh about Rami Reddy's 
family, ns he rayf that their property cod- 
sisted of one terraced house (middle). 

Nor does he know the name of the father 
of defendant- D. W. No. 4 knows the names of 
neither the father nor mother ol defeodant'e 
father and Rami Reddy; but speaks to their 
beiDg brothers because be liyes in their 


village. He is not related to any of tbemi 
and the lower Court has made a mistaksi 
probably clerical one, in saying that he is 
related to the parties. D. W. No. > 1 , whose age 
is given sv oO, and not as 40 stated by (be 
lower Court, fays that Rami Re<Jdy and 
defendant's father %vere brothers, but be too 
cannot say who their father was. All this 
oral evidence is of the very smallest value 
and quite unconvincing, it is pointed out 
for (he defence that (he evidence for the 
plaintiffs also is not that of relatives, and 
only consists of a denial of the defendant’s 
claim to be the nearest reversioner, But 
the burden of proof is on the defendant, and 
ho has not discharged it. I uphold the 
lower Court’s finding ou the first part of 
the issue. 

As to the second part of the issue, 
the plaintiffs do not deny that the gift of 
Subt«kka to the plaintiffs will not bind 
defendaiit if be is the nearest roersioner. 
The lower Court has held that, since the 
defendant is found not to be a reversioner 
to the euit eMaie, the gift to plaintiffs binds 
him, but this is not a proper finding on tbs 
issue. SVhat has to be found is if the gift 
binds him supposing he is found to be the 
nest reversioner, aod I find as to that that 
it does not bind him. The point, however, 
is of very little importance when the first 
part of the issue is fonnd against the de* 
fendant. 

This second appeal coming on for final 
hearing on the 20th of August Ihlfi after 
the return of (he finding of the lower Appel* 
late Court upon (he issue referred by this 
Court for (rial, Mr. S. Ihtrnitwani lytr, for 
the Appellants, argued that the appellants 
had obtained peaceable possession under (be 
deed of gift. They were, therefore, entitled 
to hold aueb possession against all except 
the true owner. Tbe reversioners bad 
not come forward now and the defend* 
ant, who was a trespaaser, wss not entitled to 
withhold possession. See Sundar y. Parhah 
(1) and Ganopnthi Mnda,H v. VtuhataluM^* 
min trnMt yii (2). Even if the appellants were 
(respa«sera themselves, they were entitled to 
protection as against subsequent trespsaaers. 


(1) A.SI (P-a>sl6I.A.l-&6Sat. r. C.J.44#'. 
<B) 25 lad. Oas. lOd; (I014J K. W.H. IIOU 
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Iftu/flpAd 5afti6v. Sai*Ma (3), yuravond 
Row V. i)^9mmr&dr (4)» .'liiinarairono fiffr v. 
iTrMAnaii (5)« 

Mr. S. RanQQnatha lytr, for tbo Reopond- 
Tho $ 01 1 s$ 00 $ bo$$d on tUlo $nd not 
one onder section 9 of the Specitic Relief Act. 
The pUintiSs must show $ sabsisting title in 
them before the^r cei) socceed in recovering 
possession from the defendsot. As sgeinst 
the cssds cited for the sppellsuU as to the 
right of A trespnsser suing another tr«spsster 
for possession, see Situ *3aitn v. 

yoncAiVfim Baifnni (d). The CAsee in ^*NR/fer 
e. Par6a/f (I) and Atktr v. ti*AiVfocAr t7) do 
not support such an extreme position. 

JUDGMENT. 

Sapasiva Aiyaa, J.— The plsioliffs are the 
appelUnU. Both the pUiotiffs are minors. 
The/ are suing by their father, Obenua Reddi 
as tbeir nest friend. 

The land in dispute belonged to their 
Atep«motber, Sabbskka, by inheritance. She 
bad only a life interest therein. She died 
isAueless on the 2lst August 1^12. Two 
days before her death, she made a gift of 
the plaint lands to her minor step'Sons, 
pUiotiffs, evidently bacaufts the was on loving 
terms with her husband who wse looking 
after the lands for her. The gift U, 00 
donSt, invalid after her death as against 
the reversionary heirs of her father as 
whose property she inherited it. As 1 ssid, 
her husband was in possession 00 her 
behalf on the date of the gift*d«ed to her 
steP'Snns and he continued to be in pos* 
session during the two days which eUpsed 
between the gift>deed and her death ackd 
for four days afterwards. Reading the 
plaint paragraphs Nos. 5 to 8 liier*11y, it 
seems to me clear that the plaintifft* next 
frieod considered himself to have been in 
possession after the date of the gift on 
behalf of bis wife's donees (that is, hie 
own minor sons, the plaintiffs) till he 
was dispossessed by the defendant about 
the 25tb Angnst 1912. The suit was brought 


(d) 23 U. 179. 

(4) 24 U. 614; Id U. L. J. KG. 

<S) IK [fid. Css. 07; (1012 u, vf. 7 (, 7 . 

(g) 26 0. 67(H 3 C W. N. U8. 

(7) (IMS) 1 Q. B. 1; 35 L. J. Q. B. I7: i| Jar. 
(m. S.I 926; 18 Cl. T. 14 W. &. m &. B. 699. 


within four months affcrwardM. nniiiely, on 
the 2,(rd December ID 1:2. Tlie ^«uit wax 
nut, however, brought uoder .>^i>e(ion i) of 
the Specihc Relief Act, but relying uu (he 
title under the gift^ileed (which bveamo 
invalhl Against (he reversiocuoN aftor the 
plniutiffs' step’TDodier N doathl aimI nientuuiiiig 
also (lie cojiti»uv<l po$ses?iion of (he phi lot* 
iffa' next frierwl for •about one week nfler 
tlie date of the gife^deed till the d*>p<MS 0 S- 
Aion by the defeiatunt. The <le fern hint has 
been found by the lower Cuorti* to be a pure 
trespaAser (the title he ^ot up as alleged i^ever* 
sinner having been found against), he not 
having denied in his wTittnu M(ateinent the 
allegations as tu possession in the plain tifTs' 
next friend fur six dnys after the gife.deed 
and the dispossession on the Jo(h Angast us 
set out in the plaint. 

Taking it that the minor plaintiffs cannot 
make out a good title as agaiiixt the 
reveraionen of Subbalka's father’s c.'ttate, I 
think that Che principle of the decision in 
(innopittki MHtttili v. i’fnkttfahkthiHiuiiriitopya 
(2). decided by Miller. 0 .. and myself, applies 
to the facta and as the plsiiitifTx' next fxiend 
had obtained and was in p*<irfi>ftfr pos session 
for several years before the der<l of gift 
StkI confiHH^i in such poaaesainn for six 
days after the deed nf gift (his possession 
on the date ivhen (he defendant dispossessed 
him being treated in (he plaint as the minor 
plsintiffa* possession and his dispnsssasinn 
being treated as the diapn«aession of the 
plaintiffs), he on behalf of hii minor soni 
is entitled to recover back possession from 
the defendant who forcibly ejected him. 
SuMiior V. Parbati (1), their Lordships of the 
Privy Council say at pages 58 and 07 that 
'*tbeir possession was lawfully aUahied 
in this sense, that it was not procured by 
force or fraud, but peaceably, no one in- 
terested opposing.” ft does not admit of 
doubt that they” (the persons ao in p^^es* 
sion) “are entitled to maintain their possession 
against all comers except the person who 
can plead a preferable title.” It 
is not necessary for the purposes of 
this case tn decide xvh ether, if a person 
(who was dispoHsesaed by the defendant) 
himeelf came into posaeasion not peaceably 
but by using force against the real owner, 
such a person could nmiiitain his posaessimi 
Bgaiusi the second trespasser. For instance (to 
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Ukd an fitreme ca.«e)» A, ther«4l owner. U 
forcibtj dispossessed by B. B n in pos* 
session for three months ami then B ie 
forcibly dispossessed by who continnes 
in p.^session for 11 ! yeers. Can B sue. 
eessfally maintain a suit for restoration of 
posaeasion uBainst on the strength of B'< 
three montlis' possession? The cases iu 
Sahih v. SiintKa Pillai (3), .V«ird. 
va»i^ ti'ue V, DWmocAar (4) atid Adi- 
naiatfam v. Knghnnn (5), no doobt 

do go that lengtl* L^ee, however. .\'i*a 
C'futud (fai/a V. h'eac/itVtiM fiaptiniT ti)) 1 t)u| 
aa 1 sai<l before, it is not necessary to 
decide that question as the plaintiffs got 
mta possession in this case peaceably. 

In the result, (he lower Appellate Court a 
derision against the plaintiff will be reversed 
and that of the llistrict Munsif restored 
wjthc<»Ht!4 in plaintiffs favour in this and the 
lower Appellate Court, 

Nankk, J.— I agree. If the maUcr were 
rH int^gru, I shnnld have serious doubt 
whether the view taken by the High Coort 
of Calcutta in Sim ('hand Haiia v. AoarAi*. 
rfl«i Bnoaui (l>) is cHit correct. The deri. 
a ion of the Privy Cooocil in SHnJar 
T. Paybfili (1) is authority for the pro- 
position that in certain circun)*taoces 
persons actually in possession udlhoul title 
are entitled to maintain their possession 
against all comers, except a person who can 
show a prefemhle title, and are entitled to 
consB<|ucueial remedies. The deeiaions in 
Mustaphf frV//j|'A V. Saniha PiUat (3) ami 
haruyina linw v. DAffrraocAor (e) would go 
ae far ae holding that a person entering 
mtc possession of iiutnoveable property with 
knowledge that he had no title and even by 
force, can. when evicted by any one but the true 
owner, maintain an action to recover posses* 
sion. With the greatest deference to the 
learned Judges. 1 find no authority for this 
position either in the decision of (be Privy 
Council or in the English case of aster v. 
H'fi.ffocA (7). As, however, I agree with my 
learned brother that the plaintiff in tbia 

suit held possession under a 6oae fide claim 
of title, I agree in allowing the appeal and 
reetonug the decree of the District Munsif. 

Appeal alloKed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Srcosp Cint, ArpgAL No. 218 op 1814. 

February 27, 1815. 

Pretent : — Sir Henry Drake* Brockman, 
Kr., J. C. 

HlRALAL AVo axotjieu— PLA tsnrrs— 

ArriiLUNTs 

teritus 

yfusiintn'Tf OOPf K A^ DtPESDAST— 
RKSPOynCNT. 

f.ycedire Cwfe (Act V cf lOOft'*, 

I* rt^ahnn tf decree hrirs i>/ ctrfifiti 
pHrekmer -~Oep»-ta»f. if can ut np tUU, 

Seciiofi SA ot ())« Ciril Trocoduro Code is confieed 
io euin Uruught againit certified purchasers, (p. G&, 
'• *1. l.J 

^Vli«rr (hf plaiotifr* sQcil Io ejert flio OefondenI 
fruai renaio picxa of leod on the ground that the 
lend* were bonglit by the ptnlnl iffy biulhrrst an 
auciioB Mte li*>ld in eTecuijuu of a <]ci.'ree agsiiut 
Ikr origiaal owner: 

/fWtf. (hat it wfti open to ilieilrfendtiitto sot up her 
own lith* and to show r)iat the eertiAp«l ptircbsst^r 
waia mero hentmtJnr far her (p. Sll, col. 2.1 

*ik9ti >id.diny Diik-i/»l)ial, ,i7k. i43: A. W, K. 
(Id0o» 9V: 2 A. L. J. Ill; fiMhuns Koaur 

K' Uilm 0ah«ewy Ml, |S\V. U, fi7 (1*. U.J; lO U 
K, IW; 4 M I. A ewt; 3 Sar P. C. .1. 60; 20 R. R. 
K7f, foUowcd. 

Appeal againvt the decree of the OiAtnot 
Judge, Nagpur, dated the 22nd November 
1813. confirming that of the Junior 
Subordinate Judge, Nagpur, dated the 28 th 
July 1813. 

5(r. if. CA'icfcerbr'ffy, fur the Appellants. 

JUDQMHjNT. The plaintiffs in tlie ^oit 
out of which this aecond appeal arises 
sued to eject the <lefer»dant from two 
malik tnahhi'tn plots and one absolute 
oceiipaney Held in .Mat'za Khedi, U is 
common ground that the.«e lands were 
bought in 1902 by Khannulali deceased 
brother of the plaintiffs, at an auction sale 
held in etecuHon of a decree obfained 
againet the original bolder. The plaintiffs' 
case is that fvhannnial waa id posaessioo till 
Ilia death in 1909, when he waa succeeded by 
bis widow, who in turn died ni 1811 after 
being ousted by the defendant in 1810: they 
claioi accordingly as Kliannulars heirs. 

The Courts below have concurred in 
finding that Ehannulal was a mere 
5e<«tm^r for the defendant, who has all 
aloDg been id poaaeasioa on her own behalf 
aa benefioial owner. They have also over* 
ruled the plaintiffs' ooQteutioo that section 
66, Civil Procedure Code, operates to 
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preclade the defeud ent fmm settiug up a 
benehciel title ae a?ainet the heirs of (he 
certified auction •pnrehseer, a ud (heonlf point 
pressed in second appeal is that they are 
wroD? in so oning. 

The part of section 63 on which reliance 
is placed for the plaintiffs*flppvllants is the 
first sub'Section and rnns as follows: — 

*'Ho snit shall be maintained against 
any person claiming title under a porch asa 
certified by the Court in soch manner as 
may be prescribed on the ground that the 
purchase waa made on behalf of the plaintiff 
or on behalf of some one through whom the 
plaintiff claims." 

In the Code of ISSd the corresponding 
provision, namely, the Brat paragraph of 
seotinn 317, stood thus: — 

**No suit shall be maintained against 
the certihed pnrehaser on the ground that 
the purchase was made on behalf of any 
other person, or on behalf of eome one 
through whom such other person claims." 

In Htroc^and V. Kiihtnda$ (1) it waa held 
by Camay, J. C., on the strength of the 
Privy Conocil ruling in yiH$ammat Buhttwi 
K<neur v. Lolltt Buhoorte L<fU (^) (hat 
section 317 aforesaid was, like the corre* 
spending provision (section 260) in Act VI II 
of 1SS3, conBnad to a snit brought against 
a certified purchaser. The substitution in 
section 66 of the present Code of the 
word ‘pleintiff for the worde 'any other 
person’ only serves to make it still clearer 
that the Legislainre intended to give 
effect to the view of the Privy Council, 
and not to change the law ae laid down 
by that Tribunal. The same view ae to 
the scope of section 317 in the Code of 
1882 was taken by a Divisional Bench of 
the Allahabad High Court In Qhan>ud^ 
din y. PiVkaa Dial (3). where the facta 
were very similar to those in the present 
case. Other authorities in the same sense 
are Oavinda Kucr v. £«fo Proeud 

( 4 ) and JfulAbt'oi’yan v. Sinna Sanavaiycn 

(5) . 

tt is true that in Balaji y. Do/iha (6) 
Cresihwaite, J. C., citing /oAAce LaU r. 
(0 9 0. P.L. R. t6. 

(5) U W. K. 167 (P. C.); 10 B. L. H. 109; U U. L 
A. 400. 8 Sar. F. G. J. 60: 80 B. ft. 871. 

(3) 27 A. 4481 A. W. K. (1906) 30; 8 A. U J. 111. 

(4) OH C. 870. 

<6 > 26 U. 626; IS M. L. J. 419. 

(6) 2 C. P. L. ft. 187 at p. 180, 


/funs fTooer (7), held the effect of sect ion 
317 in the Code of 1^83 to he to make 
the title of the auction* purchaser complete 
against any one who claims on the groiiiid 
that the purchase was benfiini on behalf of 
another, and laid down this rule as ap* 
plicable even where the suit is brought 
by the auction* purchaser ami not against 
him. The learned Judicial Commissioner, 
however, did not notice the Privy Council 
ruling above mentioned or the later one 
to the same effect, namely, fMW /foy 

CloisdArv V. Kaliipufhi’i (S). The 

Uler enthorities 1 have cited and tlie differoM''e 
between section 06 ( I) of the present Civil 
Procedure Code emi section 317 of its immc< 
diate predeceMWir make it clear to my mind 
that the law is still as laid down by the Privy 
Council. 1 hold, therefore, that the lower 
Courts were right in allowing the defend, 
ant to set up her title and to show that 
Kbanoulal «’as a mere Irustee for her. This 
appeal accordingly fails and is dismissed 
without notice to the rexpondent. 

Appeal ilumiind. 

(7) 10 W. K. 167. 

tai 28 w, R.A'A i I. A. 164. 


MADRAS HIGH COURT. 
RersKHeD Cssr No. 1 or 1914. 

August 31, 1913. 

Prsceat:~Ur. Justice Sadasiva Aiysr and 
Mr. Justice Napier. 

ifesers. A OUST US Brotbbks — pLsiMTirrH 

wrrui 

M. A. FERNANDEZ — UgrBKDAyT 

CiM FrvwdurvCsde (A^t V p/ 1006), m 4, 6 0 W 
t. cf CoAt, tchtihpr opplicMa ti 

rjfees Mum/*— 8fc*f /br rfcortr^ of priet 
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tf rhV^r »» ntftiff ir««ciy*#C(Uirf— $uA. 

tkif /■: lA!iin(f uf ftrnomm* tine on «cc<>hji/ «/ 
y'‘'chit*ei. irhftiifrbitrr(il. 

(Irder It, n;l« 2 of the Cinl Prr<o«Iur^ Cod« 
l^fohibira onlj tlio apH((ii\L* ••( trUima tri$in» o«t of 
thr> MDk^ enuae of action. p, 6t. cof. l.~ 

WIkcrc a cu$c 'inter siAko< iliattnct por<.'li«e^9 on 
distinct dates, the lucrchniit bascex a Oisilnet coiisr* 
of betiuTk in rc^pcct of each prirchas^ or $oc of 
parchA«es UMle«« (hero an bicrvcmcnl or acttkoiont 
of acc'inntA bet « cm tUr portici ('on«olNla(in^ all 
tbcftc acpanio con»csof action io(«»<»nc. *|i 01, col 1.* 
^Vhcrr, thcrefuro, in a »uk f«>r the balance oftb* 
amonnt din- fr<»Ri the dcfciulanl on acc<»uo( of 
small paFchft*cs br Kim on different nemkinna 

front the |»kinriff*« skip, it appeared that the plaintiff 
bnd previnu»iy sin^d fvr one |e>rlion of the claim in 
the Villaa'c Muneif’i Court 

ifelif, that ClnUr II. rule i. did not apple aimI the 
anbset^uent anit was not Imrred. 'p. 63. c«>l. I.’ 

Bent llnnt V. Aim ('KnaJin. 26 Ind. Cm W2' IS 
A. 1.. S. fhVJs W A. .^CO; if.Mdnf A Co. v rmn! SlUki 
26 Ind Cas. 2(i^; 4 1 C. H3:V. followed. 

The prc%jsiiin* of the Civil Procedure Coilc. I0O1 
are inapplloalilc lo Villain >lun*ir« Courla. To 62 
col. 1.1 

iln sr'inn v. Kliileiwi. M, ll^, folloirt<l. 

Cna9 Atated umUr rule 1, Order XL VI. of 
Schedule I of Act V of I90d, hj the SoW- 
dinate Jadseof C^hin. in Smell Caate Svit 
No. 97 of lOin. 

jrOGMENT. 

Sapaaiva Aitar, J.^The facts whleh have 
Ud to this reference hy the SoborOinate 
Jodffe of Cochin in a Small CauM Soit in hie 
Coort, miffht be shortly atated than: The 
defendant tnade purchaaet from the plaintiff ’e 
■hop for amall soma from time to time till 
26th llay 1912. made part paymente and 
bad to pay Ht. 86>7<0 as balance on each 
parchaseK. The suit was brooffhl in Septem* 
ber 1913 f nr the recovery of this Ra. S8.7.0 
and interest. The plaintiff had. at the end 
of 1912, brought a aait in the Vilitjre Manarf'e 
Court of Cochin fur the recovery of Ra. 2*^0, 
being the price of one bottle of whisky par 
shaeed by the defendant in April 1912, thte 
item of He. 2*4*0 being one of tbe several 
items of eccoont in respect of the porchaaea 
made by the defendant op to the 26th Mar 
1912. 

The lower Coort bee made tfaie reference 
a&saming that, if the first eait had been 
brooght in an ordinary Civil Coort instead of 
in tbe Coort of the Villaife Monsif, Order 
II, role 2. correapiindinr to old .lectioD 43 of the 
Civil Proeedare Code, would be a bar to the 
present sail. Order II. role 2. says (omitting 
portioiie onnecea^ary for tbie ease): '^Evary 


a , 

aaii ahall include the whole claim which the 
plaintiff ia entitled to make in respect of tbe 

caase of action; Where a plaintiff omiti 

to $ne in reapect of. any portion of hie 

claim, he ahall not afterwards aae in respeot of 
the portion eo omitted." 

I am not at all Aure that where a enstoroer 
makes di«tirict purchaAea on distinct dates, 
the merchant haa not got a distinct caase of 
action in respect of each pnrebafle or 9at of 
porch eaes. In ffeat ftnn v. Ran Chandra 

(1). it WAS held 'doubting the decision in 
PrettH'ttk Mhkrrjt V. Btihnath Prasfid f2)l| 
that when a debtor gave a kundi fop Ra, 500 
out of A debt of Ra. 4.000 and odd, and the 
creditor tirat brooght a suit on the hundi, he 
waa not precluded from maintaining a second 
suit for the balance due on accoant by 
reason of Order 1 1, rule 2. In the case 
Prtanath I/Nkern v. Bii<hnatk Pr<igftd (2) [tbe 
AOQndneaa of the decision in which, was 
doubted in Brui Ran v. Chnndm (l)J 

the Coart held that where a doctor got a 
pronisAory note for Ka. 700 for seven days’ feat 
andcontinnad to attend on the patient for si a 
days more and then first brought a salt on 
the promisanry note and recovered ffa. 700, Hs 
was barred by section 43 [Order TI. role (B}J 
from bringing a suit for the Rs. fiOOdue for the 
attendance daring the remaining six days. 
In Mondial 4' Co. v, ERahit (3), 

Jenkins. C. J.. and Woodroffe, J,i held that 
thoagb the contract between the parties was 
contained in one and the same writing, if that 
writing expressly said that it related to two 
separate contracts (one relating to the 
delivery of cases of cand lea to ba shipped in 
July 1^8 and the other to the delivery of 
cases of candles to be shipped in Aagust 
1908). two separate suite can be roain* 
tained. I am aware that a roerchant 
doea not asnally bring nameroas eeparaU 
eaits against the same customer, each salt 
foriheamoDPt dne on each purchase transsc* 
tion. Bat that is because he is entitled under 
Order 11. rule 3. Civil Procedure Code 
to unite in the same eait several causes of 
action againat the same defendant onleM 
prohibited by roles 4 and 5 of Order 


O « lBa.C4a.302j 3S A-MOj UA- L. 

(2) 29 A. 26ffj A. W. K. (i907> 41; 4 A. L. J, SY 

(3) IM lod. Cm. m 41 C. 936, 
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Order 11 > rale 3, prohibits only the splitting 
ol cliiitQS arising oat of th$ mme cause of 
acHfn and if the caose of action in respect of 
parrbaae for Re. 2- 4*0 wee different from the 
other csQsee of action in respect of other 
porrhuesaad if there wes no agreement (or 
settlement of accounts) between the parties 
itbich consolidated all these separate cao«es 
ofaotion into one cause of action, 1 think 
that Order U. rule 2, has no application 
and this reference is, therefore, incowpe* 
tent. 

Assuming, however, that the claim made 
in the Village Muosil's Court was on the same 
cause of action aa that under which the present 
suit is brought, the question is whether Order 
n, rule 2, is applicable when tbs brat soil had 
been brought in tbe Village Monsif's Court. In 
Mirkton V. Kadana (4) it was held that 
tbs Civil Procedure Code baa no application 
to the Courts of Village Moosifs at all, as sec- 
tion 6 of the old Civil Procedure Code pro- 
vided that nothing in the Civil Procedure 
Cods affected the iurisdiction or procedure of 
Village Monsifsaod that hem'e the concurrent 
iurisdiction of the ordinary Civil Courts 
was not taken away by the provision in sec- 
tion of the Civil Procedure Code that 
%very suit shall be instituted in the Court 
of the lowest grade competent to try it.'* 

Though, in the present case, the proviSKn of 
the Civil Procedure Code to be considered is 
not section IS. but Order II, rule 2, the same 
reasoning applies. But the lesroed Subor- 
dinate Judge who bas made this refercuce 
entertaioB a doubt as to whether the decision 
in HtrA^cn v. Kadarta (4) even as regards 
the applicability of section 15 of the Civil 
Procedure Code, bus not become ioapplieable 
where tbe decision bas to be under the new 
Code owing to tbe change in tbe language of 
section $. Section 6 of tbe old Code of 1SS3 
enacted (among other things) ua follows: 

Nothing in ibis Code affects tbe jurisdic- 
tion or procedure (c) of VilUge Uonsifs or 
village punehauafs under the provisions of the 
Madras Code or (d) shall operate Lo give 
any Coort jurisdiction over suite of which 
the amount or value of the subject-matter 
exceeds tbe pecuoiary limita of its ordinary 
jurisdiction.*’ Section 6 of tbe Code of 190S 
says:— *'Save in so far ae is otherwise 
expressly provided, nothing herein contained 


shall operate to give any Court jurisdiction 
over suits tbe amount or vnliie of the Huhject* 
matter of which vvreeds the per uniary 
limiU (if any) of its oriliirivy jurisdiction.” 
The learned Siib»rdtoate .ludgo \vh«i has 
made this reference, thinks Hint iIia omission 
in the present Ciale of the woiiU “affects 
jurisdiction or priweilure of N ilia go Muii:iifs, 
etc.,'* on which w<mls the h-arneil Judges 
who dvcidetl v. (4', 

relied, might lunkc some difference, though 
he iK>tices that section 4 of the new 
Code of 190^ is iinm* widely wnisled 
than section 4 of the old Code. 
While section 4 of thv «ild Code '<aved 
certain specilic ActM affecting the Central 
Province?*. Burma, Punjab and Oudh and 
the laws pasv<l under the Indian Councils’ 
Act of i&Ol. relating t<i Miils between 
landlords and tenants and suits lelatiog 
to partition of immoveabU* property, section 
4 of the new CtMlv nf 11X)> wry generally 
aays that ^'nothing in this C«hU shall be 
deemed to limit or otherwi^* affect any 
apecial or local law now* in force or any 

special ju Had let ion or any *pfWn/ form of 

procedure prescHbeil. by or under any other 
law.” It was because the Knvinga under 
sectioa 4 had l)*en extended in the new 
Code, section 6 of the new Code rorifiiied 
itself to the provision (d) uf the old 
Code section C. namely, that ordinary 
pecuniary jurisdiction should not be exceeded. 
The learned Subordinate Judge says 
that section 4 (1) of the new Code as 
regards this saving clause is somewhat 
differently wonled from (he saving clause 
of section ti of the old Ccxie. and hence 
he is in doubt as to whether the ruling in 
XlirMan v. Kadersn (4) is applicable 
wben interpreting section 4 (1) of the 
new Code in the same manner as when 
interpreting section 0 of the old Code. 
1 do not find any material change in the 
wording and if (here is any difference, 
the saving under section 4 1) of the new 

Code is larger in scope than that under 
sectioo 0 of tbe old Code and hence the ratio 
decidendi in I/iVWjin v. Kttilarsa (4), is 
a fortiori applicable to sectiuu 4 (I) of the 
new Code. 

Ameer Ali and Woodroffe are also of 
opinio A; (See Commentary under section 6) 
that it was in view of the extended scope pt 


(4) 19 if. 14^ 
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aeciioD 4 of the present Code, Hie reprodoc* 
tion of sections d end 7 of tbe Usi Code 
(except as to the final paragfraph, which 
IS the present section 6 baa been considered 
uiioe^'easary. 

It IS to he observed that in making this 
reference the Subordinate Judge has not 
clearly drawn op the point or points on 
which doubt is entertained by him (see 
Order XLVI. rnlo i). However, taking it that 
the reference is whether Order IJ. mie 2. 
applies when a sait is biought for the 
balance of a claim arising out of 
tbe same caunc of action after a suit had 
been brought for one portion of the claim in 
the Village Honsirs Ouurt. 1 would answer 
the reference in the negative. 

Napur, J. I agree that the suit is imt 
barred by Or«ler II, rule 2. ami think that 
the qoestioji is cl4'ar lieyimd doubt, Section 
4 of tb« Code id 190^ is very wide in terniNj 
therefore, the provision* of the C<Hle .are 
inapplicable to Village Vlunsifs* Court*. 
There are no provisions in the Code for 
these Courts e«>rrespn»diiig to arcliuns 7 
and $, which make certain section* appM* 
cable to Provincial Small Cause Coujta 
and Presidency Small Cause Courts. Chapter 
IV to Chapter VI of the Madras Village 
Courts Act, I of l$b9, provides complete pPoce< 
dure for such Courtscovering the same ground 
as the Civil Procedure Cmle does for its 
Courts. »setion lH enacts the very rule 
which the Subordinate Judge seeks for in 
the Civil rr«>cednre Code, There are num* 
bsrleaa sections of the Civil Procedure Code 
which are mauifestly inapplicable to village 
Courts. Tbe reference, therefore, must be 
answered in the negative. 

Ke/«rance answered in /lie aepa/ire. 


NAGPOft JUDICIAL COMMISSIONER’S 
COURT. 

SscOKD CiriL Arrcat No. 7 1C or 1914 
July 7. 19U- 

Pr««n/:^iJr. Slanyon, A J. 0. 

Tbi .Ml’NiCiPAL COMMirTEK or 
SAUGOR DsrKKDiMT — ArrcbLAnr 
vereue 

NlLSANTH a:<o oruBu — PLAiartrrs— * 

ESSrOMUKHTS. 

//lows ee—N* »•#«*« ft lew, ttSet e9niHhttf$'^ief 


of I’mUcidkaig.tehfthoroetion* 
ahU~-i;afbfi»kmtHt e/ efosf^fer.Aoioe— guat for 
infmiKtion, iciNe cea hrmg^Ait done under iiottttorf 
If hen vnUn/wl^Centrol Provineet J/auiVn 
.tft (Xn of iftM). * 71. 

In onler tv coneliiuie a uuiaaitco at la* it is 
r»ieu(lsl that there should esi»t oillwr actually 
or iwpljedly. (1? inyvna, f. a wrongful actcoa* 
siitQtiae or enuring daaissrv, and (3) (temnuin, i. e., 
IMS, nr incont'enience. fusion abf^ue 
itg«ri,T gives BO r'ghl of action, (p C7, col. .] 

U here the act or oQu«sion causiug or conatilutieg 
an allcg<Hj ouiMnee la onlawrul per if. t. y , whers it 
i« of ii»olf n viitlatNM of vlatuiory provlf ions or of 
pmalv eomnino law rigbls, the law will prosoens 
damage to exist, but where rlis net is tnnoesat 
aixt lasful. (Leu tho <iue»lion whetUrr it amounts 
to All aclioBHUu iini»aiKP ie oiio of fact (o be 
ilrleraiined not mervly by nu ab*tnct coa^tdsiation 
of the net itH*lf, but by refereoee to nil ihvciccom* 
stances of the pan ieuUr case. (]» b7, <ol. •.] 

All act which offends the siiseeplilnl lies of 
iadniduale or the senliineaci of a class ie aot. 
t/wo aq aciKinable Diiisauce hii'l cannot be made 
a ground for urerndiog ordiuury rigtiis lb |»ropsriy. 
(.!•. li\ewt. I., 

Thu ostabltoUaicni aud mainceiiancv of h *laughts^ 
hone* for butcher's lavui is ju-i ^ uo offcnsiVi.’ trails, 
VI eu though it i* not iiu’luiL'kl a< suor. tn ssctioA 
09of ilie Coatml l*roviiirrs aiuiiivuHil Act l9iX$, IP. 
til.rn) l.j * 

Bnt whether in any |iArticular csso it is an 
actiunahle nuisance ile|K«Bds luaioly on the locality 
in which it Is placed, anil, tiierrtiw, lUr <)ue»tiouJi 
one of fart to bw deterninvd upou tbv circuBKaacei 

of each part kulir ease [p. ral, .J 

Where (ho establiihiBQnt and maintooaaos of a 
slaughtoT'house amnuots to a uuissnvv toons or 
more porsous bulug m the noiglibDuriiood of it, osy* 
OM of each persons diav sue for an iujiinelion. LP* 
e*.cot. a.j 

The motive which underlies a cooiploiut of uiiisoAoo 
isrolevjut la a e4<* of injqaetioo. ip. 7X, col, -J 

Where aa act ii done under on authority oon* 
ferreil byt^tatute tbs conditions Istd down by 
.Statute mast have heso strictly fgil<iwe<L ocAetwiss 
tho 4Ct is anaat homed and wrongful. Ip. ikL coL 

Sociiou 71 «4 tbe Cootral I'roviouss Muoictpal 
Actreqoircs that the approval ofebe Deputy Uea* 
missioQsr to tbo selection of a site fora slaugbisr* 
house Jha II be obtained before any buildiog of Cbs 
slaogbter>hoiue is begun on too propjsed «ico; and a 
Ifunicipal Committea wbteli builds a slaiigAter*boiiss 
on % atto selected by itself without tlio prsvioBS 
approval of tkj *ite by luo Dopucy Uoinuiissioasr, 
does aa gaauthoriced and qnlawtul act and usnoot 
ass tbo btataio am defence toao action orought 
agaiest it oa tbs groond that the act has created It 
^****^- Cp> col. i.} 

Appeal againsf tbe derree of tbe Distrtot 
Jnige, s>4ag<>r. datsi tie ideb 
19 14. reversion cbac of tbe Maasif, dsugor, 
dated (ha SJtit January 1914. 

Mr. P. IF. DiUa», for (ha Appallaut. 

Dr. H, ef. (Tour, for the HsepoodauM. 
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J0O(}UliiNT.^Th« %iiii oni of which this 
app^l hafl arisen was 6led on the l*2fh 
April 1913, in the Court of the Munsif 
thr^ periMoe, namely, 
Nilkanth Kao, BraJtmnt, Trimbak Rao, 
Hiralal. Kort\ all resident?* of 
alaaia Kaka,” a MuniGipal wanl in the 
lomi of Sau^p. The plaintiffs claimed 
a perpetual injunction to rvetrain the do- 
fondant, the Municipal Committee of the 
from eatablisliins and 
maijitainimr a alaughter* house for poate on 
a aite within the yicinity of (he dwelling 
bonm of the pUintiff-. The Maneif. in h 
careful and well-iwoned jedgment, held 
that tho plaintiffe had not made out a 
we for the ^frant of an injunction, and 
diemieaed the suit with costa This decree 
WM, however, opset by the District Coort 
on appeal by two of the plaintiffs, namely, 
Jfdkanth Rao and UiiaUI, to whom a decree 
for a ^rpetnal injunction, as prayed for 
tn the plaint, was granted. The defendant- 
Committee has. therefore, made this second 
appeal npon various grounds set out iu 
the memorandum of appeal, which will be 
considered in due course. The case whs 
argoed with great ability by learned Counsel 

Tm ^ ‘■•'J “»>• 

diMcolty in forming a conclusion. 

The ()aestious iuvclved are of icome 
public imporUoce, and there is no published 
decision of this Coort to which 1 can 
refer as a guide to a proper decision. The 
mam issues of law which arise may be stated 
thnsi— 

(1) le the establishment a ud maintenance 
of a slaughter bouse within the residential 
quarter of a town per ee. a uuisoDCe at' 
common lawP 

f 2) If so, can a private suit for sn in- 
jnnctioQ be maintained by any person more 
particolarly affected by anch nuisance P 

*3) If so, what statutory protection is 
uere against sncb a suit for a Mnnicipal 
Committee in the Central Provinces!' 


It will be readily perceived that if the 
aoAwer to either of the first two questions 
IB in the negative, then the present suit 
cannot proceed; and that it wUl be equally 
unteonble if the SUtnte Law gives an 
abeolnte protection, under all oircumstasces, 
to the -act of the defendant Committee in 


eelablishiug and maintnmitig the sUiiglilor* 
bouse iu dispute. 

Upon a careful ronsidernlion of the matter, 
1 am of opinion Ihiit (hie suit cannot 
be disposed of on (he .'ihovv iwio'i <nily. 
The conclnsioji to wkicli I hnvc ivime 
upon each of them may be briell.v stated 
thus:^ 

(1) The H Is ugh ter of animals for sale is 
undoubtedly an offeiKive business, bat 
wild her or not it uuiountx to n pnblic or 
private nuisance, is a quest inn depemling for 
answer upon the facts of each particular 
case. 

(2) U here the eHtablisbmeiit and main- 
tenance of a sU ugh ter- house amounts (o a 
nuisance to iMie nr more persons living in 
(lie neighbourhood of it, any nne of such 
persons may nue fur an injunclion, 

(3) The >(atntory power given to 
Mnoicipel Committees in the Centml 
Provinces to fix places for the slaughter 
of animats for sale does not author»e such 
Committees to cause ii nnisance. 

As to the fit4/ point, it is n matter of 
common sense, beyond all reusoimblc dis- 
pute, that the slaughter of animals for 
food cannot be seen, or the noises connected 
with it heard, or the odours ariaing frooi 
it inhaled by the general body of tlie 
public, indged by such atnndards as I 
matt apply in this case, without a strong 
sense of repugnance. The business is one 
which is uffeosive ptr te. In Kngland this 
has always been the view, and it has. 
therefore, been held that a slaughter of 
animjila for sale, when carried on in a 
populoQs place, or too close to a residential 
dwelling, may amount to a nuisance: /ones 
Povelt, In rt (1), ifcjr. v. ]V<Uis (2). In 
SattignH V. XInHieipal Contnttt&tttf Ltthort ($), 
a case which is much relied on by (be 
defendant -appellant in this appesl. it 
was proved by the expert testicuony 
on both sides, and generally accepted 
by the learned Judges who decided 

the case, that tbe busioess carried 

on in a slangtber-bouse is, per se, of an 
offensive chare cUr. it is for this reason that 
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Uie e^tabllsbfner.t aod maiotenancp of 
fiUQ 0 )it«r.h«Hi«es, like other offensive trades, 
lias lone been subject to special st.^tutory 
res’ulations both in Enelft’id and in British 
India, for e sample, the private Ac* of 
Parliament, 4o Geo. HI c. 91*, s. od, which 
was afterwards replaced by 00 Geo. (lie. 
30, s. forbade the keepiniTi use, or employ* 
merit <iF nny boose nr place for the purpose 
of sKuf^htering animals, not killed for 
botcher's meat, within a distance of one 
thousand yards from a work<hoa$e»Slaaghter» 
h^uscH for butcher's meat have frrnerally 
been the subject of Municipal Regulations in 
England, because the huniness of slaughter* 
ing is hy ita nature accepted as offensive 
to the senses of those brought too closely 
intn contact with it. In Icnlia the same con* 
dition.s prevail. Every Municipal and Canton* 
merit enactment requires the local authorities 
governed by it to control and regulate the 
establishment and use of slaughter*honses. 
Section 71, Central Provinces Municipal 
Act, 1903, i^ the law here applicable, arid 
aub'Rection (d), which forbids the slaughter 
of animals for sale at any but the places 
fixed and controlled by the Committee, 
implies an acknowledgment by the l^egis* 
hture that the business to be carried on 
in 11 shiughter<house is dangerous or offensive 
to the public. The cnnclosion, then, is 
irresistible that the establishment and main* 
tenance of a slaughterdiogse for butcher's 
meat is, p»r h, an offensive trade, even 
though it is mi included as such in section 
00 of the local Manicipal Act. 

But an offensive business is not. «p«o/ecM. 
a nuinance against which the law will 
grant relief. The slaughter of animals for 
hutcher'a meat is a business which, from its 
Dsture, ia liable to cause a nuiaaoce to the 
neighbourhood where it ia carried on; but 
whether in any particular case, it ia an 
actionable nuisance, depende mainly on the 
locality in which it is placed ; and, there* 
fore, the (luestiun is one of fact to be deter* 
mined upon the eircumatanees of each 
particular case. It follows from this that 
a alaaghter*hottse may be a nuisance in one 
place and not necessarily so in another; and 
also that it may be a nuisance to the 
general public in one situation and only a 
nuisance to particular persons in another. 
Thus it may be (i) no nuisance, (ii) a public 
Quiaauce or (iii) a private ouisance, and 


subject to (i) no suit, (li) a suit by or oa 
behalf of the public aggrieved by it. and 
(Hi) a suit by a private person iojored 
by it. \V'here, as here, it is alleged to be 
a private nuisanre to the dwellers of babi* 
tatioiis nearest to it, such a suit as the 
pre:>ent ia clearly maintainabie, A private 
nuisance may arise ont of an act itself 
wrongful, or an art, not in itself necessarily 
wrongful, but the consequences of which 
are prejudicial to the plaintiff's person, 
house, land, etc. : Reiinof<U v. CUrk (4). 
It is a form of nuisance which affects 
those persons who are immediately within 
the scope of its operation, hut does not 
injure or inHict inconvenience upon others 
who are further removed from it. It may 
be even advantageous or pleasurable to 
tho 4 e who are at a dUtance, as in the case 
of church bells : SoifuH v. be /lefd (5). 

It will he observed that I have now 
reached the second of the three issues 
raised by me. namely, the right of the plaint* 
iffs, as private persons, to maintain this 
suit. The importance of the division ^ 
noisanees into public and private Hes 
chieHy in the difference of the retnsdiei 
applicable to, and in the right of action 
given by, each. In England it was at one 
time held that any one might abate* a public 
nuisance: ./awe# v. Ihf/icard (6), ffer. v. If’ifcw 

(7). But, on the Civil side, it ie now held 
to be the law that a private iudividoal 
ha« DO right of action against a pablio 
nuisance, onUss he can show that he has 
sustained some special damage over end 
above that indicted upon the community at 
large : CVrAesfer v. Brooks (S), DimM 
V. PetUif (D), Baft man v. Bluck (10)* 
Action against a public nuisance in England 
must ordinarily be taken by or in the name 
of the Attorney-General : Wallant/ Loca* 


U) (l7»)8Mo<l.?7?; 1 Sira. 834; 8ft E. B. iMi 
Portea 9lti 8 Ld. Bay. 1309. 

<5) (1851) i Sito. <:<. a> 188 p. I4t 81 L. J. Ob. 
183; 18 Jur. 328; 61 K. R. 891:89 K. R 845. 

(61 <1690) Cro. Car 184; 79 E. R. 761. 

(71 (IftOO) 2 Selk. 488; 91 E. R. 398. 

(8) (1845) 7 Q. B. 389: ftft R. R. 458i 18 L. 7. Q* 

69; 9 Jyf. 1090; US B. R. 518. 

(9) (1810) 15 Q. B. 270; *l R. B. 673; 19 L. J. 0* »■ 
44ft 14 Jar- 1138; 117 B. B. 463. 

ilO) <1852) 18 Q. B. 870; 6ft R. R. BIS; 21 b. /. ^ 

6.406; 17 Jur.BBft USB. B, 329. 
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Board V. (U), UrbaH Di$> 

irici Coftiwil \\ UVWiorMoa (12), Siolce 
Parish CoHncil v. Pria (13). & 4 k« v. 

Paddin^m Bowgh Cokncil (14), Wainn v 
Hyths Borough Cou>»cil (15). The InclMo 
Codes of Civil Proee<loro. prior to that now 
cDirent, contained no atinloBouA law. Dot 
in the preeent Code ;4ection ^1 evpreaslr 
provides ai follows:— 

(1) Inihe caseof a public nuisance the 
Advocate. General, op two op more pereona, 
bavmB obtained the consent in writing of 

the Advoeate.General. may inatitnte a suit, 
though no special damage has l>een caased, 
* declaration and injunction or lor 
soish other relief as may be appropriate to 
the circumstances of the case. 

(2) Nothing in this section shall be 
deemed to limit or otherwise affect any right 
of eait which may exist independently of its 
provisions/' 

Section 93 of the same Code extends to 
Local Goveroments. and to Colleclore or 
other officers appointed hy them, similar 
powers in places ouUide the Presidency 
towns. A poblic nuisance may affect one 
person so much more thao all others in the 
aame neighbourhood as to a mount to private 
ouisaace ao far as be is concerned. Where a 
Boiae caused by a tinman plying bis tiade 
affected three houses only, it was held that 
thia was a private nuisance and not indict, 
able : Bsx. v. Lloyd (Itt). But, even id Eng* 
land, a private individual, having a valid 
right ol action in respect of the special injury 
sustained through a public nuisance, may 
]om as a plaintiff in the proceedings of 
the Attorney. General for relief against hia 
apecial injury: AHomsy-Otnsral v. Logan tl7), 
Atiomoy-Oentral v. Lonsdah \Earl) (18', 


Atfomry.arnsral v. (\>rkenitouth Itoonl 
(19), and seveml other cases which I need 
not file. But a private iiulivulmil may 
bring an action in his own imnio in I'espect 
of a public nuisance, when, niul only when, 
he can show that he hns aulTeriHl .snino 
particular, direct, ami Hulistantinl dniuago 
over and above that siisUiiied by (he public 
at large, or when (he interference with (ho 
public right involves a violation of some 
private right, or of noma special pisitectiori 
or benefit given to him by Siafuto: lUnnean 

V Si ugh (20), v, P'tr. 

fneh (21), WiUititn'g ciise (22), ffoW 
rase (2:1). Aw>r»*t,.t;^u.^r.,f V. h'orUs 
(24). Brl/ y. qH^Kt r>'rp>‘r.tti.m (25), \rfuhn 
V. (2l)), Boyce v. Paddinylon Ih-rough 

t'oHHcif (14), Oevonpurt Corpora/ioH v. Pty. 
mvH/h, Ifenmp-irl Tfltnicay> Cu. (27), 
In every private action material da^ 
mage, actual or prospective, must be mode 
wt before an action can be maiiitnined. 
There is im right of action against a 
fiamnutn qI.^h* injnrxa. In (he present case 
the plaintiffs have alleged material injury, 
actual and prospective, ami I have no doubt 
that, upon the allegulione set forward hy 
them and brought out in full detail by some 
of their witnes.ses, the action is maintainable, 
so far as the law of procedure is concerned, 

I come now to the third of (he issues 
of law raised by me> namely, as to the 
extent of statutory protection given to the 
defendant Committee in the matter of es* 
tablishing and maintaining sleughterdiouses. 

In many cases acts, which would not merely 
he offensive or dangerous hot would amount 
to nniunces, whether common or merely 
private, are found to be authorized by the 
words of a Statute. For instance, to break 
up OP place any permaneut obstruction on 


D. M L. J- Ch- m 57 L.T 
9ti W. B. e94i 61 J. V. 74a 

... J 66 L. i. Q. B. 69Js 75 L. 

T, 44 W. R. 676i 60 J. P. 725. 

8Cb.277s « L.J.Cb.+47: 60 t T 
646; 47 W. R. eeS; 63 J. P. 602, 

(U) (1903; 1 Ch. 109, 72 L. y. Oh. 28, 67 L. T 564 
61 W B. 10ft 67 J. P. 26, 1 t. G. a. 96. ^ 

^16) (1906) 70 J. P. 159, 4 L. O. JL 340, K T. t. B. 

(16) (1809) 4 B«p. 900. 

(17) (1691) 2 Q. B. 100, 65 b. T. ie& 66 J P 615 


(22; (I592> 6 C«. Rep. 72 6; 77 E, R. 163 
(83) (1619) 9 Co. Rep lU t , 113 « >T7 B R SOI 

^9*>(lg86)2 My.4Cr. 45 K-'^ U, V^k. 

^(95) (1879 1 5 App. Cm 64 43 L. J. P. c. I, *i t. T. 

(291 {l87l>6 1r.R.C. L. 283 
(97) (1884) 69 L. T. 161; 49 3. P. 495 , 
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% public highway is, prm/? a nuisADCe. 

11 nl j.lfltntory powers have been given in 
many ca^c« to do this to railway ami 
trfi:uwny companies, and for the purposes of 
loying or water mains, electric light 
cables, ami telegraph and telephone pr>\t% 
Mid wUf' and wheix* the Statute, by express 
wutU by Jieces.sary implication, does 
sanctji'u the act which ciu'cs th<» nuisanc*. 
all ivmedy. whether hy indinmeut or 
uctufii. I- taken aw.iv, pro\idcnl ihal the 
statutory '<!» net in n U umhI b. ;i cautious and 
reaH<.imble way: li-/. v. fco.c (^s); 

Bright.,}, rttuf S..uHt 'i>f Ihif'ra/f Ci^mpang v. 
rrwmojr f'2^). Thi* Courts, however, are 
caiefid to see that authcirity to roreniit the 
nuisniicc compUined of is expressly given 
iw necessarily implied fmm the words of 
the Statute ni uiicvtion. If such aullmrity 
ia not *0 given, nil aciior; may W anccess. 
fully brouehl agninst (he rnrporethui causing 
the hu^uuco; B-.'-rfl v. Full (;10), linpitr v- 
Jr'tuhui r. inpony (.11), Even where 

thfl Statute does anthori/e a nuisance the 
persons so authorised ore responsible if they 
exercise their fHiwcrs necligenlly, and without 
taking rcnsonahle precautnins to prevent 
dAinSKo resulting Ihercfroni: I v Toff 

Vfdt fbn/nvry djil; .Adf/^c V. M VWy L'^cnl 

Hodfti (dJll. 

In the Central Provinces every Municipal 
Uninnliceis emp->were<I. with the approval 
of the Deputy Commissioner, to fis and 

abnbdi pWes either within or without the 
limits nf the Mimicipality, for the slaughter 
of animnia for sale, ami, with the like 
upprovid to grant ami withdraw licenses for 
thu mse cf such places if they belong to 
or arc under the control of the Committee 
to charge rent or fees frr the same* aectir^n 

1, A.t XVI of 1903. l.ut it i 

these provisions convey no authority to 
ealahhsh, mainlnm, or license any slaughter, 
house which IS, or may become, a public or 

(2S^ (ISng>4 Pam, g AiW. ^Kls 1 X A w 

i.O] (18*S} I) App c*» 4.*- f,5 I J £1 
L T. 2 0; 34 W. p Zr. ftO J. P 4a ^ 

,, ® '’• ®- •» «3- “ «"= « 

I., *«•««: » 

(32) (]$60) S H. * S. 6"i> 29 L. j F. 9at a ¥ 


private nuisance. On the contrary, the 
Legislative intention in giving the above and 
other powers of inspection and coutrol k 
manifestly this, that, as far as possible, the 
arising of any each UQiaaoce may be pre* 
vented. Therefore, if a Municipal Committee 
estBMf%hex, maintains, or licenses the use 
of a slaughter-house which, whether by 
reason of its situation, or of the manner in 
which, or the description of animal for the 
killing of which ill's used, is a public or 
privutc iiuisniice iu law, the Statute ivd) 
alfoid iH) defence to «uch Committee agaiast 
an action for relief against the nuisance. 

It is a Unclear that, where an act is done 
under an uutbority conferred by Statute, the 
criiulitioiiR laid down by the Statute most 
have been strictly followed: otherwise the 
act i* uoautliorued and wrongful. The re* 
niedy of n private individusl, for an injory 
causeil r<i him hy an act which is in ilnelf 
wrongful, stands on a much higher level than 
where the act la not wrongful. Section 71 
of the Munijipa) Act above mentioned re* 
quires (be approval of the Deputy Ouomis* 
aioner to the selection nf a site for a slsoffhirr* 
bouse. It is elear that in this country lueh 
an approval is a very material conditM'n 
governing the statutory authority given lo 
Municipal Committees It is not a mere form. 
The Legislature is perfectly alive to the 
danger and diOiculty which may arise from 
the conBict of feelings and ser.timeuls among 
persons of so many different persussioni 
are collected together in Indian towns, and 
it, therefore, expressly requires the appro^sl 
of the highest hicHl aothority, and one gener- 
ally independent of. and impartial to, the 
causes of difference, to approve of every 
selected site. I am clear that the intention 
of the legislature ie that this approval .slinll 
be obtained before any building of a eltugh* 
ter-house is begun on the proposed site: and 
that an approval of the site, after the hueee 
has been built, which may he influeiired by 
considerations of fartu ro or of (he public 
expense and inconvudente iuvoJved i® 
refusing sanction, is not a doe compliant 
»*th tbe law. I hold that a iJnnicipal 
Committee which builds a a laugh ter- hoote 
oua site selected by itself without the pre- 
vious approval of the site by tbe Depufy 
Comtuiisioner, does an unauthoriaed and 
oolawful act, and cannot use tbe Statute 
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defence to en eetioo broaght egninefc it on 
the ground that the set has created a 

DQtaeuce. 

Having thus demonstrated the legal aspect 
of the eaae» so far a^ the right of soit and 
(he statotor; defence to it are concerned, it 
is necessary to consider ^vhat amonutif to a 
private nuisance giving right to an action 
at laie. In order to constitnte a nuisance 
at latv it ia essential that there should eaiat, 
either actually or impliedly, (l). injHritt «. c.. 
a wrongfel act constituting or causing 
damaee, and (2) damnNm, damage, Iom, 
or incunvenience. Haatfiuin e^egae ittjufta 
gives 00 right of action. An tnjurin is the 
violation of some right which another pos* 
sesaas. There most, therefore, be a right 
existing in the complainant, and a eorrt' 
eponding doty on the part of the alleged 
wrong'doer not to interfere with that right: 
per Biamwell, B,, in i)vna v. Birmingham 
Oanal Company (34). Absence of the right, or 
of the da ty.' or of the violation of the duty, 
pi^vents the act complained of from being 
actionable. VV^here tha act or omission canaiiig 
or eonstitoting an alleged nui»ance is un* 
lawful per se. e. p.. where it is of iUelf a 
violation of statu tury provision* or of private 
common taw rights, the Jaw will presamo 
damage to axint: BaUnU case f't'udur v. 
Wadsicurth (.S(5); Emlny v. Ofvrn (37); Ptnning- 
ton V. Brintop Hnll Coal Comp'iUH Aftor. 

wu-0«Hrral v. Oamlnil CUUtru Company (39); 
AScCarlnty v. Lw-J mditrry end Uyngh 'StKilUy 
Railway Co. (40). Dot where the act is inno* 
cant ani lawful, then the qnestion whether it 
amonntH to an actionable naUance ie one 
of fact to be determinedi not merely by an 
abstract consideration of the act iteelf. but 
by reference to all the oircnmitaoces of the 
particular cose: Slarg^ f. Bridgman (4i); 


(S4) (1S72) S Q. B. 42 St p, 4P» L. J. g. a, 27 
L. T. 663: W. R. 266. 

(56) (1610) 9 Co. Bsp. 63^:771: ft. 8 0. 

(36) ( I60i) S Eqa(. 184 ;0 ft. ft. 412; lOS E. R. 828. 

(57) (1851) 0 Ex.S59i 86 ft. ft. 331; SO b. J. Sx. 
SlSt 16 Jor. 663: i7 L. T. 79. 

(88) (1877) 5 Ch. D. 760: 46 L. 3. Cb. 776; 37 L. 1\ 
143: S6 W. It. 87a 

(30) 11805) I g. B. 601: 6t L. J. g. ft. 2U7; 16 K. 
867: 71 U T. 777: 43 W. ft. 31% 59 J. P. 70. 

(40) (tftlt) A. C. 301: 76 L. J. P. 0. 73; 91 L T. 

)05i as W. ft.8'>P. 

(41J (1870) ] . Cb. D.832 st p. 86St 48 U J. Cb. 
766:141 L. T. 219: ^ W. ft. 200. 


JfrwAwer v. Polwe A IJirri M. (42), affirmed 
Pol$va d* Alfieri L/ti. v. Ruthmer (4;^), nn<l 
numerous other ca.ses. In dealing with a case 
of an alleged private nuisance it must bo 
remembered that every person in entitled, 
fl a against his ncighbouri to the comforlnble 
niid healthful enjoy ment of tin* i>idni* 0 H 
owned or occupied by him, whether for busi- 
nee* i.r pleasure, In Kiighiml it Inis Ivm 
v»ell laid <lowii that in deciding whetlu r. in 
any particular case, this right has hnen 
invaded and a nuUanre (hereby caused, it is 
Meces.Miry to determino whether the act 
complained of is an iiiconvenieiire uiutcrinlly 
interfering with the ordinary physical k’om* 
fort of human existence, iiut merely accord, 
ing to elegant or dainty mo<le:i and habits 
of living, hut according to plain nml sober 
•iH simple notions obtaining among (ho 
Knglish people: pcc Knigl t Uruce, V. C., 
io llo/ter v. ^^//c (14). It is also necessary to 
take ibto account the ciiTumatacices and 
character of the locality in which the com* 
plainaat is living, and the similar annoyances 
w h ic h pre v i ousJy e x isted t h cre : .St , //. leu '$ 
SmtUiny C^mpaHij v. Tipping (4^)); Pul tut 
Alfieri Hit. V. i(ti$kmer (4^1), It sIiudIiI also l>e 
liorne in mind (hat a person cannot, by 
applying bis property to special or extra, 
ordinal y uses or purpoaea, whether for buej. 
ness or pleasure, restrict the right of bis 
neighbour in the ordinary snd legitimate 
enjoyment of Ills property, [RnOinson v- 
A't7re»/ (4d)] or impose upon hia neighbour 
burdens which, in the ordinary eoQr«e of 
things, be is not railed upon to bear, Kxtm* 
ordinary user may be an alteration or uee 
of premises for porposes which are noxious, 
or daDgeroas, or so offensive as to be a real 
naisanco. And the party who brings about 
a change in the existing state of things by 
iulroducing an offensive business into a 
neighbourhood where no such business pre. 

(4t) (!9O0) 1 CK. 264: 75 L. J. Ch. 79; 93 L. T. 823: 
54 W. K. )6i: 22 T. L. it. 130. 

(43) (1907) A. C. J2h 76 L. J. Cli. 3C5; 08 L. T. 
510:26 T. L. B. 362. 

(i4) (leSI) 4De G. 6 315 at p. 822: 8? R R 

393 at p m 20 L 3. Cb, 483; 15 Jur. 416; 64 E R 
849; 17 L. T. Itn. 

{4!>' (18651 a H, L. Cas 642: 35 L J. g R Afl. «| 
3ar i». 9.) 780: li L. T. 776; 13 IV. U 1083; 145 K It 
648. 

(46) <18891 4i Ch. D. fin. 56 L, J. Ch. 308; 61 L. T 
60; 87 W. R. 545. 
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TiOQsly 19, in my <tpininn, boanJ to 

show that his ftot is le?al nod ju«(iSab1e. 

It seems clear that all these considerations 
toast be maJe in this case, not with reference 
to the plaio, sober and simple notions 
obUining amon; the people of towns in 
England, bat according to what is found U> be 
reasonable and proper in view of the condi* 
tions which prevail in this country, liut. 
as pointed out by Stanely. C. J.. in ^•AdA/wc 
^an T, I mroo Puri (47) in dealing with a 
qoeation in which the onlinary rights of 
property are invoUe<l, (ho Coorts must act 
opoA some general principle or rule of law. 
It has beer, well laid down in a series of 
caaes that an act vvhi'*h o(Temls the .suacepti* 
bilities of individuals or the aentijnents of 
a class, is not, ipf” f-iri.i, actioiuible nai* 
aance, and cannnt he nnide a ground for 
overriding ordinary rights in property: 

Hadirr Mushur Afi y. HHuJurw Safcoo (4 n), 

Ifw^/umiVa V. Qu^n.Kmpr^H (411). fevers’ 
Emprui V. Byra>n)i E'W}> (otO. UuttH.Rmprfit 
^.Znki-ud-dtn (11), ('kuufhr Stinuffol 

V. //iru 3fond<j/ (S2) und A’Aen v 

Unirao Puri (47). apph.ved in M.J,amnad 
l^kub V. Emperor (53). Dai in applying 
these rolings, it niuH be remembered that 
what is not indictable n*< a public nuisance 
may yet be actionable as n private nuisance. 
This diatmetion will be farther considered 
hereafter. 

So fw I have diwu«^l the law from 
^le ^int of view of an eaisling nuisance. 
Uot jn the present cas? the plaintiffa also 
complain of possible future injury, and to 
^at extent their suit ie a ^uia /iWr action. 
Therefore it seems necessary to dUeusa the 
law governing the right to an injunction 
against an act which is objected to on the 
ground of prospective injury. In Kngland 
It has been held thsl the injured party need 
uot wait until he has suffered injury befoiw 
leaking relief : PenmUMU case (o4), and 


46) S6 W. R. Ti Cr 
4®)7M. 600s I Weir 246, 

BO) 12 D. 497. 

(64) (1696) 6 Co. fiep. 100 6; 77 g. ^ 


an injanctioQ may be granted to restrain 
the commission of a prospective nuisance : 
Z^'iic*'.* V. P*iw(.V5), Bi'rfH v. Crotpfhtr (56), 
Aitont^if-Oentral v. Kingston^on-Tkam^ Cor* 
pora/<oR (o7). To obtain each an injunction 
it i% necessary to show a strong case of 
probability that the appiehended mischief will 
in fact arise ; Attorney*Gfneral V. ^anchettfr 
CorpitratittH (3S). If imminent danger of a 
substantial kind be shown, or ehoulJ it 
appear that the apprehended danger, if it 
cornea, will be irreparable, an injonction will 
be granted; Fletcher v, fleafey (59), Hnines v 
Toy^or((»0), /f«‘p£)a( J5(ir0 v. /AjImj/*/ (61). An 
injunction to restrain the erection of a bospiUl 
for infectious diseases will only be granted 
when there is a real danger to health eod 
property; in the present itste of science the 
establishment of a sraalbpnx hospital will n^i 
be asaamed to be a lerioas loorce of danger 
so IS to constitute a nuisance for which an in* 
joiiction willbe granted in a guio tim^t action: 
l/cfrtrprtf<>aK vlev^Nw Vistrift v. RiU (^9)i 
ifca/friwev. irort/eg f7aiba(63). rieef v. 
pat it an Aiytumr Dittn’ct (SfaHag«’‘t) (64), 
Attorney ^»Vaeraf v. yoffi’NpAam CorperoiicnCdS), 

Attora^p’Oentratv. Manchester Corporal i<mibb)» 

Attorney-Oeneml v. fto/Awiac# S' Pembf^ 
Hospilal Boord (66). It is not sufficient 
merely to allege that the proposed acts of tbs 
defendant will have an illegal result as against 
the plaintiff, withoat putting before tbe 
Court anScient material to enable It to judge 


(56) (1147) 5 Ban 415; 71 R. R. 1S5; 4 ReUw. Cm. 
61: 10 L. J. Ch. 674; 11 Jv. 766 ; 67 B. R. 074. 

(56) (1862) 31 Rear. 163; |3S R. R. 363; 31 L. J. Cb. 
709; 8 Jar. <n. %.) 1004; 10 \V. R. 6)5; 54 E. R. 

(47) (I605)34L. J. Cb. 461: 140 R. R. 703; 11 J"* 
(x s.) 506: 12 L. T. 605; 13 W. R. 886. 

(68) (1889) 2 Ch. R7; 62 L, J. Ch 439; 3 R. 437; 69 
L. T. 60K: 41 W, R. 450; a? J. P. 943. 

(50) (1885) 28 Ch. D. OKH; S4 L. J. Ch. 424; 52 
L. T. 54); 33 \V. R. 745 

(60) (1646) 10 Bear. 75; 50 E. R. 511; 76 R. R. 69; 
Ca appeal 2 Ph. 209; 11 Jur. 73; 41 fi. R. 922; 78 »• 
B.71. 

(61) (1834) 3 My, A K. 169; 41 R. R. 40; Coop. »• 
BrcHif^.333; 3 L. J. Cb. <N. $.) 145: 40 E, R. 85. 

(62) (iBSi) 6 App, Ca« 193; 50 L. J. Cj. 6. 853; 44 
U T- 653: » W. R. 617; 45 J. P- 604. 

(63) (188?) 57 L. T. MO; 67 L. J. Ch, 762; M tV. R. 
16S. 

(64) (1864) 1 T. L. R 80: affirmed 2 T. L. R *791. 

(65) (1904) I Ch. 673; 73 L. J, Oh. 612; 90 h T,30ei 
62 W, R. 281: 68 J. P. .25; i L. Q. R. eW; M T. t. B 
257. 

(66) (1904) 1 1. & 161. 7 Irish Uw Bap. 679. 
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of thftt qaaation for itself: Hainu y. TavJor 
(60). Where some degree of present neisance 
e fists, the Coart will tetce into eccoant its 
probable eontiaiiaDce and increase, and its 
present efistence raises a preeamption of its 
Gootineance: v. TNnhrnfpe 

IntprOMmen/ Conmisti<n^r8 (67), PkiVips v. 
Thomas (68). It seems to me that the law 
as above laid down for Bnglaad is the proper 
law to app)^, muiaiis mutoNrfrs, to 9Ki*a timet 
actions in India. In doing so. the conditions 
of climate, of scientibc and sanitary develop* 
ment, of the efficiency attained by corporations 
and others in the management and control of 
dangerous and offensive trades, of thedisposi* 
tion and habits of the people generally, and 
the like, obtaining in this ccontry as compar- 
ed with England most, of eonrte, be taken 
into nccoant. Bat the general principles and 
doetrioei propoonded in the English cases 
afford a proper guide for the josi decision of 
similar cases in India. 

Kext it seems expedient to draw a forther 
distinction between public and private nui- 
sances, because, from some of the pleas raised 
and srgomenis advanced on behalf of the 
defencti the distinction appears to iiave been 
overlooked, For example the first ground in 
the memorandom of appeal before me reads 
thus: — 

**Tbat it shonld have been held that the 
plaintiffs coold not maintain this suit inas- 
mocb as the alleged noisance is not shown to 
be one which affects them in any greater 
degree than it affects other residents of the 
locality.” 

Bach a contention woold be perfectly cor- 
rect, supposing the fact to be as stated, if ibe 
erection of the slaaghter-booee canted a 
public noisance so as to make section 91, Code 
of Civil Procedure, 190S, applicable. Bat the 
rule embodied in the above ground of appeal 
has DO application where there is do allegation 
on either side that a common nuisance has 
been caased. 

A.sm England, so in India, a remedy is pro- 
vided against a public noisance by the crimi- 
nal law as well as by wsy of a civil actios. 


W) 1 ca. gw; ss L. J. ca. is jat. 
(M. a) 90& U L. T. U R. &6I. 

U^) 62 i*- T. 793. 


Section 268, Iinlian Panal Code, tliu.« defines 
a nuisance of that clasn: — 

“a person is guilty of a public nuisance who 
does any act, or is guilty of an illegal omis- 
sion which causes any coiumoii injury, danger 
or annoyance to the* public or to the people in 
general who dwell or occupy property in the 
vicinity, or wbicb mu<( iieccHsarily cause in- 
jury. obHtrQctioM, <langor or annoyance to 
pe retina w ho ntay have occasion to use any 
public right." 

A coiuioon nuisance is not excused on the 
ground (hat it causes some convenience or 
advantage.*’ 

It U not necessary that the annoyance 
caused by an actor illegal omission indicted 
as a common nui^iiuce should injuriously 
affect every • ingle person within its range of 
operation. It is sulticientthat it should affect 
people in geuertl who dwell in the vicinity: per 
Andereon, J.,in Jfaf v, AVperer (69). 

Sections 269 to 280 inclusive of the Indian 
Penal Code deal with various acts which have 
been held to can»(Uute public naisaucee in 
England, and section 2lK) covers all other acts 
and omissions found to or come under that 
category. The erection of a slaughter-house, 
ill some circumstunces. may be a public nui- 
sance. But that i*! not a point which has been 
raised in (his case, and li is not necessary to 
dlscuat it. A private nuisance is an act affect- 
ing some particular individual or individuals 
as distinguished from the public at large. It 
is in the guonfutR of annoyance that public 
nuisance differs fnioi private. Bui the extent 
of the injury to the particular individual must 
be measured by a more or less general stand- 
ard and not merely by any susceptibilities 
peculiar to the individual concerned. The 
legal maxim applicable is nei» faiel vetis 
dslieatornm- ~ih9 law favonre uottbe wishes 
of the dainty, and it clearly inspired the 
djWwm in Il’aWer v. Selfe (44). 

Having thus considered the law applicable 
to a suit for an injunction against a private 
nuisance,! turn now to the particular facts of 
this case. As already stated, the first Court 
found (hat no nuisance bad been created. The 
lower Appellate Court has held that a nuisance 
both actual and prospective has come into exist- 
ence. This is a fi riding of fact and it if had been 
based upon a proper consideration of the case 


(66) 9 P. B. 1904; 09 P. L. B. 1004-, 1 Or. L. J. 613. 
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from a iN>rrecl standpoint and accompanied 
by a Roand appreciation of what amoantR in 
law to a noisanco, tliia appeal could not have 
been maintaine-H. Bot it is jn?.t in these 
matters that both the Courts below seem to 
me to have erre^l, ami I am of opinion that 
the case mij«t go back for pr«>per trial and 
decision. In itself it is a suit of small value, 
hat the qucMtion involve^! is one of public im- 
porUnce and likely to arise again and again. 

The allegations of the plaintiffs may be 
stated thus: — 

I hc slnughter*hou<e i> located ao close to 
their residences as to l)e a nuUince caasing 
actual and prospective injuries as given 
belo Wi- 
fi) By offemling theaasceptihilities of the 

plamtiffs. who a r»' vegetarian Hindus; 

By the offensive noises aud odours in- 
sepahible from the business of h la lighten tig; 

• d) Hy reducing the value of their property 
<*wmg to the vicinity of an offensive Imsincss 
U) Uy a gradual setting up of impurity 
and pollution in the neighbourhood! when 
carnivomus birds ami small animals shall 
have been attracted, and unwholesome mlours 
and refuse shall have had timi'lo accamulate 
by a continued use of the sUughter.house, 
5 au.sing annoyance, diacomfort, and poseihlo 
impairment of health to the pUintiff.s. 

The pteiis of the defendant may be stated 
thus; — 

;1> The « laugh ter -ho DSC creates i»n present 
nuieance being built and managed with due 
regard to aanitation. and the site for it being 
selected in onlcr (hat it might be close to 
a market established for the eale of the meat 
brought from it. 


(2) The objections taken by the plaintiffi 
are sentimenul and unreal. 

I leave out of consideration some technical 

and absnrd pleae put forwaisl by the defoodant 
M to no cause of action having arisen, the 
plaint being I dauBirieolly stamped, and the 
plaintiffs h,ing liable to pay damages for 
aelaying the construction of the slaughter. 
Imuse. 

The learned District Judge has correctly 
reproduced some of the propositions as to 
what the law requires to be found in a case 
of nnu.»nc». Bq» he hte mede ..o epplictiou 
of them in deciding this soit. He has 
brushed aside the mauim. lew fatH 
deiicoterura, aud has regarded the queetion 


before him purely from the point of view of 
a vegetarian Brahmin. In doing so he hae 
accepted as a foundation for his decision 
mu.*h that is merely the opinion of such 
llrahmins, witliont any esperience of the eon' 
ditions attaching to .^laaghter-houses- The 
following extracts from the judgment of the 
lower Appellate (‘ourt will make this clear: — 
The ♦•videi ICC adduced in the case describee 
the ordinary concomitants which the eiiatence 
of a slaughter •bouse denotes or makes 
apyarenl.” 

I frankly confess my inability to obtain eo 
intelligent gra«p of which (his sentence moans. 
The Icarneil Judge proceeds; 

‘'Witnesses have described nnisance caosed 
according to ibeir own state of feeling, senli* 
ment and power of olw.ervttti<ni.” 

It would have Iteen m<<re to the point if 
witnesses couhl have depo.se<! tn what was 
w’iihin their knowledge us experts, nr (heir 
experience as persons who have lived near 
alaughter.honees. 


The learned Judge correctly treated ti 
valuable the evidence of the Civil Surgeon, 
hut he only lookH at it from one side. Us 
found that at the time of liis judgment 
the sanitary arrange merits made by the 
defeiidant Committee are perfect” 
that the place always looks clean and tidy.** 
Then he added, “but it is not possible to 
look into this consideratrrm as there is so 
goamnlee when laxity may prevail." This 
was a pure conjecture because the learned 
Judge carefully excluded, as irrelevAut, 
evidence going to show the experience 
obtained in such cases in other Municipal 
elaeghter*houses. lu fact such evideoce is 
most important and in law most relevant 
as affonliog a guide to the decision of two 
facte in iaeue. namely, (1) what ie tbe 
general public feeling as to slaughter' 
houses being established close to dwelling* 
houses in towna in India, and (2) what ie 
the oeual effect and efbcieticy of Monicipel 
management of .slaughter.bonaee. The 
learned Judge, like tbe two witueeees tipon 
vrhoee opinions bis indgueut largely turne, 
without evideoce at the prospective 
iojury pleaded by the plaiutiffe. He 
writea:— 

The inconveniences to which the plaint* 
xffa with tbeir neighbouring owners are 
eubjected by the eziatence of the slaughter. 
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hoQse tn qtiMtion are time desrribeti by 
two reapeotabU resideota of the locality 
who haye their reoidentiAl qaartera similarly 
aitaate to the alao^hter'bonse ae that of the 
phistiffa.’* 

These witoessea are stated to be V. W. 
No. 10, Vaaodeo Ramobaad Halre, and 
P. W. No. 11, Sadaabeo Madbo Paraode. 

Of the reepectability of tbeu witoeuea 
there is no doobt, Vaaodeo Reo beio£ the 
Clerk of Coort in the office of tbe 
District Jodge of Raipnr, and Mr. Parande 
being an Additional DUtrict Judge al 
Nagpor. They poaeeas booses said to be 
respectively within 100 feet and 300 feet 
from the elanghtar^honse in diipote and 
half a forlong or one furlong from tbe 
hoDses of tbe plaintiffs. There is evidently 
some error in the distaneee so given. Tbe 
witnesses do not reside in these bouses at 
present. They both confess to absolute 
ignorance of wbat takes place in a slaughter* 
honse, and admit having no personal 
axperience a* to the conditions prevailing 
in the immediate vicinity of a sUaghter* 
house, never having liv^ near any sacli 
establishment. Therefore, their statements, 
as to the results likely to ensue from the 
establishment of tbe slaughter* house in 
dispute near the booses of the plaintiffs, 
are purely coojectuial. The inconveni* 
ences wbicb they predicate may be thus 
statedi-^ 

(1) Noxious odours from the slaughter* 
bouse will rescb the houses of the plaintiffs. 

(2) Tbe cnnsteoi sight of tbe slaughter* 
house will briug napleasant thoughts to tbe 
minds of the plaintiffs. 

(3) Crows and vnlturee wilt be attracted 
and will defile the neighbourhood with their 
droppings, and will make it impossible 
for the plaiutiffe to place grain and other 
artioles of food outside. They will also 
scatter bones and meat about the place aud 
foal the water of welJe. 

(4) Numbeca of dogs will begin to 
frequent tbe locality: their fighting will 

cause distarbauce, aud among them animab 

snfferiug from rabies may appear and be a 
source of serious danger. 

(5) The coDtinuous slaughter will be 
ever before the eyes or praseut to tbe minds 
of the people in tbe vicinity. 

(6) Flies with their ooDComitaut trouble 
and davrst wffl ammbb in largB numbers. 


(7^ The carnivo^>us hir<b mey ho h ^iMir. o 
of danger b) newb<>rii ht^liQK, 

(.$) Mnnuiig wornhip will b.* ivimImicJ 
impossible owing to <lbirsii riMM ouiisotl Uy 
the iHiises an<l orlour.N fn>Mi (ho .slauglitor. 
house, and by tho moiitnl rising 

from s constant rer(>]ltf«'(iiih or iimigin* 
ing of what uiay l>o going on within it% 
walls. 

(9) People of the r]*is4 <if n’liiiosscs 
will not care to hoy hou'tc'i in (Ik* neighbinir* 
bond. 

The learned Judge accepts Hic-*e nnlMruH 
as evidenre which rannof ho donlxml. nnd 
lays stress on the fact thut tho Hi-«t isvo 
plaintiffs are Urahuiins. lie (hen inti«u|(uvs 
bis own estni'jodicis] knowledge or hi* 
personal sentiments into tho raaftcr Mini 
goes a good deal beyond the evidence lie 
refers to the first two plaintiffs as "high 
classed Mahanshtra non •flesh, eating Hnih* 
mios of (he old type," and tn the first 
of them, Nilkanfh Itao, as one who "has 
mched tbe hoary age of 70 without deviat- 
ing in the least degree from the first 
principles taught to him by his nnccsloM.*' 
1 he learned Judge then Mirinisrs that 
nothing could annoy this plHiiitiff more 
than the presence of (he sinuglitcr* 
house, and that such an uhonjitmtion "is 
likely to sharlen his life." KuHlier on w« 
read: 

*His tueidal vision could not possibly get 
rid of the phenomenal aspect of (he 
operation carried on inside the four walls 
of that little Imi Id iug standing right in 
front of bis view. Iiowsoevcr barricaded 
by high walls of brick and mortar, U rouHt 
be practically a matter of impossibility (<> 
bim to denude his faculty gf the memory 
of the details attendant, winch must in the 
very nature of things *so eng>o4S his 
atteutioD as to lead to extreme nausoa or 
a aense of disgust whether at the time of 
worshipping or of eating op of drinking or of 
steeping." 

If we descend, from thi^ very estimable 
regard for the feelings of a venerable 
Brahmin gentleman, and from the realms 
of high ideal and vivid imagination, to the 
terra firmo of facts and so l>er judgment, we 
shall 6od that the alaaghter-hoase atuods 
behind the bonae of this plaintiff and that 
he need never look at it noless be wants 
to do to; tbit rt emits no foul or peouliav 
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odour at present: that tbo bleating of 
ARsembled jrc^at^ U a couimon and cooKUot 
noise in aJI parU of Indian towns: and 
tliat the plaintiff ha^ probably never been 
ir. a slaughter- hoiiAe in his life, and cannot, 
therefore, huihl up any true mental vision 
of what goes on in lltcre. I am very far 
from saying that he will not suffer any 
annoyance from the fact of a slaughter- 
hoDSe being established within o4J or 
60 yar<Is of his residence; but exaggerated 
and imaginary descriptions of that anm-yaiice 
are not legal hnding^ in a case of nuisance. 
We see here a marked disregard of the 
maxim already 4U(ite<l. lithe case of the 
plai»ti^F^ can lie place<l no higher than 
a« one of wounding the susceptibilities of 
• aeptnagenarbn and \egelariaM, it is a 
case that mu:«t fail, lint there may be 
much more in it when it comes to be 
i^gardod fixmi (he proper point of view. 
The lindingH must be based on evidence 
and not on mere opinioti ainl conjecture. 
When the evidence is there the Court 
may. of cuuree, make all the presumptioM 
open to It under section lit and other 
pisivisions of the Kvidei.ee Act. ft mey 
serve some purpose if I lay down some of the 
points of inquiry and the nature of the 
evidence retiuired, 

The /in/ point w to enquire into the 
position and conditions of the hicality into 
which this slaughter, house has lieen intro, 
duced. Is it on the oatskirta of the towu 
or well inside it? U it populous? What 
IS the approximate number and general 
class of people living within a radius of 
wy m yards of the slaughur-house? 
S' ere any offensive trades of any kind 
carried Ob ill the neigh bo urhex^ before the 
Slaughter-house was established? If ao did 
anyone object to •them? 


we want the evidence of espei 
and not the opinions of inexperience 
persons as to the effect of placing a slauehte 
hoasB, however well managed, within 30 
to yards of residences, regarded from 
purely sanitary point of view. In tl 
Punjab case, on which much reliance w; 
placed by the learned Connsal for the appc 
lant, the diatauves were 2i0 yards ar 
44U yards, and nine doctors differed fi. 
^ing on one side and four on the othe 
in India the law has placed no limit . 


clistaoce, but we have seen that in England, 
in bygone centuries, one thousand yards 
was laid down for tbe interval between a 
slaughter-honse and a work-honse necessary 
to avoid an indictment against those wbe 
set up the former. There must liave been 
something universally accepted as offensive 
in the vicinity of such an establishment. 
In this branch of the subject the climate 
of Saugor is an element to be considered, 
offensive trades being generally aggravated 
by heat, especially moist heat. 

Xe^l it is very necesaary to ascertain how 
Municipalities in these provinces generally 
dispose of their slaughter-houses; and 
whether such houses, as a general rule, 
have been found to attract dogs, cats, (lieSi 
vultures, kites, aud crowa which conEtantly 
haunt the precincts and detile the neighbour, 
hood: and, if so, up to what radios their 
droppings and scavenging ure so concentrated 
as to amount to a nuisance. There should be 
plenty of evidence of this available in Ssugor 
itself, in connection with the slaughter-houie 
which the one now in dispute was 
erected to replace. Evidence on this point 
shonld be of witnesses who are living, or 
have lived, close to a Municipal slanghter* 
bouse, or been otherwise in a position to 
see the effect of its presence on its im- 
mediate surroundings. 

It will also be necessaryto see whether tbs 
Cnrnmittee complied with the law by obtaining 
the approval of the Deputy Commissioner 
to the site selected Uforc they proceeded to 
buihl the disputed slnughtcr-hoase thereon. 

The fact that the slaughter-house is near 

the meat market or otherwise serves the 
ctinvenience of the Committee is, of course, 
no defence. Nor should the Court attach 
any importance to the consideration that the 
Committee will be put to serioas expense if 
the slangh ter- house is now condemned. Ob* 
iection waa made very promptly, and tbe 
Committee have pn>ceeded with the building 
end started work therein with their eyes 
open to that objection. Tbe fact that the 
President and Secretary of the Committee a» 
Muosalmao gentlemen rhoald not be admitted 
to consideration nnless it appears that this 
fact furnishes a motive for the eompUiot 
made by the plaintiffs: for the motive which 
anderlies a complaint of nuisance has bees 
held to be, relevant in a case of injunction: 
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Aitorn^^f-Oenerftl v. CombriJ^^ Coninmert' Cos 
Compani/ (70). Attornfy’iJfHtraf v. Sheffitfd 
Oas Contutufri' Company fTl), Harrison t. 
SotUhirark and VoMhaJI Watff C'omponi^ (72), 
Cbrisiis T. Davoy (73). Dot tlie fact iKat 
the resolution to reject the objection of 
residents in the neighboorhood, and boild 
the slaQgbter-hoQse on the site in qaeation, 
was only carried by the votes of four oieni* 
bers against three of (he defendant Com* 
mittee is a fact which the Cveri may con- 
sider in coming to a concloaion as to the 
suitability of the site. 

Finally the plaintiffs' case sboold be re* 
garded from the point of view of, say, an 
even-mioded, tolerant, tlesh-eatiog Hindu of 
the same education and rehnement as the 
plaintiffs. What would such a mao undergo 
from tbe proximity of the slaughter* hoose 
to hU dwelling apart from any bypersensitiire 
objections based on religiona grounds!' It 
is only on some such basis that the inter- 
ference of the Civil Court can be JustiKed. 
Law is not a panacea for all the ills that 
flesh Is heir to, and it is only on general 
principles, where an actionable wrong is 
olearly made out, that assistance from the 
Courts can be invoked. In dealing with 
tbe rights of the plaintiffs to a reasonable 
Qse and enjoyment of their dwell mg •houses 
the rights of tbe defendant Commillee to an 
e«iually reasonable oee and enjoyment of 
Municipal land or land under Municipal 
management and control must not be over- 
looked. The learned Judge , must bold the 
balance even and carefolly and strictly ex- 
cinde his own personal prejudice, if any, 
against sUngbter*boasea. Tbe case must go 
back for a fresh decision upon the lines in- 
dies ted. 

Tbe appeal ia allowed. The decree of 
tbe lower Appellate Court is reveraed, and 
the ease is remauded to that Court for a 
fresh decision with advertence to there- 
marks made in tbis judgment. There will 


(70) (iseg) 4 Ch. 7b 38 L. J. Cb. Mi i9 L. T. 608i 

17 w. n, 145. 

. (71) (18.53) 3 De. a. U. A <1. 801; 93 %. K. 131; 3S 
i. J. Cb. 81 1; 17 Jv. 677: 11 W. R. 243; 43 £. R. 119. 

<72) ((S91) i Cb. 4^ at p. 414; 00 b. i. Ch. 690; 
g» L. T. 604. 

' <79) \1699) 1 Cb. n<k 03 L. J. Cb. 439; 3 R. SlO.I 


be no refuiMl of Court-fves, CosU hero and 
hitherU* will follow the otvnt. 1 allow Us. 30 
as Pleader's fees in this L\mr(. 

Appsat aftotl’cih, 


PCNJAll CUIKF CO CUT. 

FiRsrCiML ArrBsL Xo. IOm^ oy 
March 2<J. lUlu. 

P^csear:— Justice Sir Uumild Johmtono, Kt., 
and Mr. Justire Shah Din. 

TANSEY — I’tai.vTirK— A i'1'ki.i.ant 
vemis 

RIVETT — DBvexDAKT KK^roNotM. 

Csnf'mst A<i {IX lK7g>, *.—73 — H.cnm A •</ o M'jncl 
I* uitfiy a fMfliur— •.(, 

Where thvUcfcaJaat proiuiKiMl ifUKloMi cho 
to a pannrrsbip hue brokv (lie jmimix* um«I, thm'l*)*, 
caa$^ him lota* 

UfU, (Ij (list (be pltiMiiir Miu cuntkHl lo 
damaKCt tu die VAlciiV of die U>»b cau»ei| by iho 

hrravhi [p. 74, (*01, g.j 

(g) thatili<< nwatare of ilan«iii.v> in aucli (*ni.i.*« (i 
the difforcncu betwoeo du* value of (he |*lniiiiig's 
eaUle luicneiJialcly afior (h«* clcfotulmit r. bn*u\*li of 
promiae aed (he value i( wnulU luive hail If dat 
defendant bad pciforaicil hi» prt>iui»u, ' p. 74, vol. 3.] 

First appeal from the decree of (he 
District Judge, Ambala, dated the 20th 
June 1911. 

Mr. C. Dtvan PcfmuR, for the Appel, 
lant. 

Tbe Uon’ble ^Ir. Muhtiminatl Shaji, fC* D.f 
and Mr. Muhammad Ilyas A'Aon, for the Ke- 
spondent. 

JUDGMENT.— This a part. heard and 
parLdecided case. On 3rd August 1914, a 
Division Bench consisting of Johnstone and 
Scott-Smith, JJ., in an order which should 
be read along with this judgment de- 
cided that, while it was not proved that 
defendant actually made plaintiff a partner, 
he had certainly promi.«cd to do so; that 
there waa adequate consideration for that 
promise; that defendant broke that promise 
and that plaintiff ie entitled to damages 
'*ifkttan sKoto loss." 

In argument )lr. Shafi has laid some 
stress Dpon tbe words in italics as if they 
meant that plaintiff must show loss in a 
concrete and positive way; but iaour opinion, 
iba words most be liberally construed in 
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accordance with tbe aotboritied^in short, 
the vvunU rcall)* mein "to (he extent to 
which he is under the law entitled." 

\Ve have heard very lengthy and compli- 
cated arguments hut tbe matter U really 
simple and most of the bare l>een 

already found or are patent on the record. 

Put hfierty ami generally, plaintiff, after 
a term of employment by the hrm. returned 
to England, and was induced in ItlOl to 
come back ami resume work. There can be 
no donht that hopes of a partctership were 
held oat to him. Time passed and rtow and 
again, eg., in lUOo, the nubject was Tailed 
and discussed, and was, at least nrtee, put 
aside because defendant contemplated turn- 
ing the eoncnm into a Company; and Hnally 
in October lUUb things pr«>ceeded so far (hat 
a memorandum was drawn np showing 
pluintifF's ahare in the lirni as v^lnetl at 
Us, at from this auiount being 

almost entirely worked off at date by credit- 
ing to plaintiff Ks. 4,500 per annum as 
share of protits and debiting him year by 
year with interest un the successive ItaUnoes 
not yet thus liauida(e<l: and then upon a 
■uggestion by plaintiff, the tigure was pat at 
Ra. .10,000, plui an additional Rs. 7,500, for 
which he was to give a pr').iiote, to be 
worked off by plaintiff out of aalary and 
profits and to be treated as a loan as from 
IdOS. This was actually posted up in th« 
firm's books, and plaintiff continued to work 
until 26th March 1910, when lie was lnrne<i 
oat. No deed of partnership had been 
executed, and for this and other reasons, the 
previous Division Beach held that plaintiff 
never actually became a partner. 

lu oar opini•^^, plaintiff has s offered sub- 
stautial lass. Had defendant performed his 
engagements, plaintiff would now be a partner 
to the extent of 1/dtb in a solvent 6rm of which 
the capital was valoed by defendant at 3 
lakhs, and in our opinion* it is immaterial 


* iCf. Leako on Contract, Hth Sditioo, page 740 id«| 
page 742* Section 73, Io<llan Contract Act: Ptr cHrioin 
Ml Ufidfty V. Ba4en/tgtc, 0 K*. 341: * Com. L. R. 6l7s 
a L. J. Bx, 17^ 1ft Jar. SSS; 2 W. B. 302; 23 t. T. 
(o.i.) e0>, '96 U. R,?42. 

Ogitng, Ld. V, Osiicai, W. v. (1905) 

A, 0. 100: U L. J E. B. i99i 63 W. B. 407. Oi i. T 

47ft; T. L. B. 859. 

AkHljMt. 68 V. B. lae?, w 

Mr. Shaft, tra# a catfe of broke raga panocrebip with no 
capital mTotve^. 
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bow mach plaintiff pat in in cash isto the 
hu'<ine<9, or whether he put lo anything. 
The mea<are of damigos in such case* is the 
difference between the value of plaiiitiff*i 
estate imme<liately after defendant’s breach 
of premise and the value it would have had if 
defendant had performed bis promise. 

On 2Gth March 1910, plaintiff fuDod him- 
self out of employment nod, an fares we 
know, with luUhing but the savings, if any, 
he had effected frora hU salary. Han defend- 
ant carried out his promises, plaintiff would 
have l>een a partner in the lirm with a 
\{*. 37.500 interest. At the same time we 
cannot give plaintiff a cash decree fi»r this 
sum in full, for a ohare in a 6ria cannot, io 
view of the unrerlaintios of euramerce and 
cerlniii indications on the reC'»r'^. to which 
we do not wish tn draw particular attention, 
(hat (he firm has not in all respects been 
doing well, be taken aa equivalent tn cash of 
the same amount as the estimated value of the 
share: and we, therefore, take 2 dida of that 
value ■« a fair figure. The plaintiff ia, we 
hold, entitle! to 2 .Irds of lU. 3 ,500, re., to 
Rs, 25,000 with costs in full. We give costs 
in full, because it was natural for plaintiff 
to claim all he has claimed; and we dismiss 

the er<>M. object ions. 


App$al accopitd. 


MADRA5j HIGH OURT. 

Sbcoro Civil AerBat No. 1009 or 1914. 
September 24. 1915. 

Prtoenii — Justice Sir William Ay ling, Kt., 
and Mr. Justice Tyahji. 
KBEPlbACHKRl PARKUM CHEEPOTSI 
AMMAD aap otmebs — P aAiNTirrs— 
ArreLu^rs 

vtrsHi 

VANNAT HANK AND ITIL AJIBAI/A- 
THANKANDI AYISSA asp OTHBU3— 

D e run oAncs-^ Res poh d v rts. 

UtUr$ patent (ilodras), 37— 4ppeH tU Sii« 

^ iht Hi$k Co^rty r. 106, \f uJira vires— 

AfipgiUnt’i f^iUrt to mate aroecMru depMit for 
ic4e<a</ fuSt# h, 

P.er-*-- f (a<v p pf 10, 
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ESSriUCfllBI fkWU t. TiMMATaiHKiKOinL. 


Rulo 10 ^ of Xhe AppolUto Side Bulv« of lb» 11 i|;h 
Court dircolibft aumisnl of on oppool for dofanll 
of proseculloii if any of (Uo mvalitinocl (Ivrriii 

hnvu not lic^on printrd co iIh* tpvolUnt'« failura 

toiuako (he ueci^aMr^* di«|M>9il rhorvfor. u co«Tre«l 
by eecciun 37 of tho totters l*alcn( aod is not 
•Mm Hrts. [p. 75, col 2.J 
Tlio rule lines n«>t cuntravcoi* (be pro%*h)ioM of 
(ho Code of Civil Procedaro by UoiitlaK tUc rifb( uf 
•ppefti cooforred by sediun 100 nor is it ut 
\*ftHoiico with tl;c i>rovisiou(( of Order \LI •» lu 
tUe luBuuer of disposal of on apjiml. ||t. ?3, co). S. 

Wborv an appeal is liable to he dismissed on a 
)>rolui»iiary ground, tliv app<>llaii( oounot dt'iuuad 
■ UcariDg oi. its merits, [p. 70. col. I.j 

Secontl Appefti ktgtitnAi t1i6 decree of the 
Coart of the Temporary Sabordinate JadsA 
of Telltcherry, la Appeal Sait No. CCty of 
1^11, preferred against that the Court 
of the District Monsif of XsdsporAiD, in 
Original Sait No. 59a of 1910. 

PACTS of the case appear clearly from 
the jadgmeni, 

Messrs. B. ynra$imha Rao and T. K. 
Qovinfla Aiyar, for the Appellants The 
power to frame rules regulating the 
hearing of appeals lanst be derived from the 
Code of Civil Procedure and not from sections 
13 OP U of the Charter Act, section 37 
of the Letters PaUnt op the Coart Fees Act. 
The rales contained in the Code of Civil 
Procedure, us.. Order XLI, rules 11, 17 snd 
IS are exhaustive. 

Rule 105 of the Appellate Side Roles of 
the Madras High Court in reality curtail the 
right of appeal given by aectinn 100 of the 
Code of Civil Procedore and is, therefore, 
invalid and ««rc c»r«. Ramhari Sakn v. 
Mmuh Mohan Mitier Cl) and FaiimuHniun v. 
Vtoki Ptr$kad (2). 

The oppeal having been posted after issoe 
of notice, the appellant is entitled to be heard 
on the mertis of the appeal. 

Mr. T. R. R^machatidra Ai'par, for tbe 
Reapondents, 

This aecood appeal coming on for orders 
under roles 100 A aod 105 of the Holes 
of the High Court, Appellate Side, the Court 
delivered the foliowing 

JUDGMENT. 

ArtTKo, J.— This second appeal cones 
before as for orders with reference to rule 
106 of the Appellate Side Bulea. The 
appelnU admittedly failed to make the 

1) 0. m 

8) 2 * c. 3w {r. B.ji 1 c. w. :i. it , 


necessary depo.4it f«*i* priiitiiig papers as 
re<)otred by the rule< within (ho time allowed: 
and in o«r tirtler «hi Civil MisrelJnnetms 
Petition No. 2329 of 11)15 we have deeJined to 
extend the time. Under the rule, Hie appeal 
is. therefore, liable to lx* JUriik<eJ. 

It lias, however, Item argued that the 
latter part of the nile itself (rule 105 1 
is ••hilt v.rf/i. The rule ruiw thna:~ 

“The appeal .^hall be linble to he dixmissed 
for default of prosecution, if any of the 
papers mentioned in this rule ha\P not been 
printed owing to the appellant a failure to 
make the neoea<.iry deposit therefor." 

The rule, as It stands, has been in force 
since 1905 ami has fret^uenHy been enhiroed 

by dismissal of appeals. Kvon in i94j5 it 
was in no sense a novel pnvision. A 
similar penal clause is fonml in Che rules 
as far back as 1S79. though it is omitted or 
Tuoditied in the rules a< re*i»«ued between 
1900 and 1905. No authority whatever haa 
been quoted in suppirt of the contention 
that it is 'dfcrr i *>»■#. and so far as 1 am 
aware its validity has never hitherto been 
questioned. 

It is, in my opioion, uudoubtedly covered 
by aectiou 37 uf the Letters I'atent, which 
gives this Court power “to make rales and 
orders for the purpose of regulating all pro* 
ceedmgs in Civil cases which may be brought 
before the said High Court." 

Our attention was drawn to Che proviso, 
which enacts that in making such rules and 
orders the High Court shall be guided 
as far as possible by the provisions of the 
Civil Procedure Code. 1 caoiiot accept 
this argument that the rule contravenes the 
provisions of Che Coda by limiting the right 
of appeal conferred by section 100 of the 
Code of Civil Procedore: and I do not think 
there is uach force in the coDteotioa (hat 
it is st variance with the provisions of 
Order XL I (reprodocing section 541 tt seq. 
of (he old Code) as to tbe maiioer of disposal 
of so appeal. There seems to be no reason 
wby SD order of dismissal for infriogemeni 
of tbia rule eboold not be covered by either 
rule 11 (1) or mle 16 of Order XLI of the 
Civil Procedare Code. Which of these 
would be applicable would depend od the 
procedure foUowed by the Appellate Coort 
prior to the time of default. In tbe present 
case notice has iesoed under rules 1-3 and 
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K&ri*rP‘t)iK I'. SECRETARY OF $TATE FOR t.SPlA. 

14. respondents have been served : and 
appe.^rnnce has been hied for two of tliem 
(resp<Mulents Nos. 3 and 4). The appeal bas 
not been posted Qr.der rale I:^ for disposal 
on its merits, appellant bavin; made 
default in payment of printing charifes while 
respimdent was be in; served with notice. 
Rule 16 would, therefore, appear to be 
applicable. Hot onder either rule the dis' 
missal would appear to be legal. Rach 
given appellant a right to be heart! 'in 
support of the appeal , hut where the appeal 
is liable to \>e dismissed on a preliminary 
ground, he cannot demand a hearing on the 
merits of the appeal. 

The penal proviso in the rnle under con* 
suWmtion appears to be sabstsntially 
identical wjrli that embodied in the rules of 
the Calcutta High Court, Part II, Chapter 
VIII. rule 17, ami Chapter IX. role The 
funner clause (rule 17) was the subject 
of cons idem t Ion In two cases iRttmhnn Stthn 
V. Mntlan M-y^nn Mitter (1) and 
V. Lfnoki VfrtKaJ (2)]. The imme<!iate 
question was the nature of the remedy avail* 
able to an appellant whose appeal had been 
dismissed for default hut it is to be observed 
that throoRhout the argument in each case no 
doubt appears to have been felt as to the 
validity of the rule. 

In my opinion rule 105 is not ttftra nrt$. 

1 would direct the dismissal of the appeal 
with costs. 

Tvawi, J.— I agree- 

App«al (fiVsMMvd. 

PUNJAU CHIEF COURT. 

Civil Rcvssiux Petition No. 1159 or 1913. 
March 31, 1015. 

Prttentt — Mr. Justice Rattigau and 
Mr. Justice Cbevie. 

RAF1*CD*D1N— PtAiKTirr — PsTiTto:<SR 

t*er«Ks 

SECaETARY of STATE roa INDIA— 
l>KraMiA:iT — RR«roNUKxr. 

.1?! (To/ 3, IS— Cof(rc/*r, 

a Court^Orifr rejfftim^ aypliccl^ /^r 
Ch*tf Court, toholhfr cea latrr/rrr. 

A CullMter wbo ukee actioa uuder MCiioa 18 
ol tkw (diatl Ac4iui»itioo Act is uot in any seiuo a 
Civil Cuurt, anO tho Cbief Conn bas no jnri^iction to 
it)(erfvrc with his onWr rojeutiog an ap^icatieo pray* 
ioR UiBi rlio iitaticr of the sward bo referred for (ba 
dotcrmiusiiou o! ibo Court. Cp. 76. col. p. 77, col. 1.) 

.A<luuai»(raC»r.C7rnrre( »/ Bci^l v. tamd Aeouiniio* 
VoiUelor, 13 C. tY. N . 341; Krithn€ Vat Ho f a. [^f i4 


AffUitioa Coiletfar of Pahmi 13 Ind. Cas. 470; 16 0< 
W. K. .337; 16 C. L. J. IGo, dissented from. 

Tt^Mcrr Lttlie r. Coil tf lor of UrrgMi, 1 L. B. A 
133. rulhnred. 

Petition for revision from the order of the 
Special Land Acquisition Officer and Collector, 
Delhi, dated the 26th July 1913. 

Mr, Suntiar Doa, for tbe Petitioner. 

The ffvrcritrMnI Adroc<tit and Mr. Ifccl 
C5</i<d, for tbe Respondent. 

JUDGMENT.— The 6rst and most im- 
portant question involved in this petiiicn 
and in Civil Revisions No. 754 of 1912 sod 
No. 280 of 1914 is whether this Conrt has 
jnrifidiction to interfere with an order of a 
Collector, purporting to be msde unJsr 
section 18 of the Land Acquisition Aet, 1894, 
which rejects an application by a person 
interested, who has not accepted tbe award, 
that the matter l>e referred for the deter* 
minatioD of the Court. 

The authorities on this point are in in- 
flict. On the one band we have two decisions 
of the High Court of Calcutta lAdminutratw* 
Oeneral of v. Land Ae^inWon Cslfvrtor 

(1) and Krishna Dot Roy v. Land 
C’offecforo/ Pa5no (2)] which support the con- 
tention that such onlers can be revised by 
the High CoqK under its general powers of 
revision. On ths other lisnd, we have a 
ruling of the Chief Court of Burma [Rob^ 
LeAte V. CoiUdvr of Meryui (3)) to the opposite 
effect. 

We have giver, these authorities and tbe 
arguments addressed to us our best cou* 
eideratioii, and as a result are satisded that 
the view taken by the Burma Chief Court 
is correct. In our opinion, neither the 
provisions of tbe Civil Procedure Code nor 
the provisioits of tbe Punjab Courts Act 
give this Court tbe power to revise orders 
passed by sny officer or Tribunal other tbso 
a Civil Court subordinate to the Chief Court, 
and we find it impossible to bold that a 
Collector who lakes action nnder secCioo lo 
of Act 1 of 1894 is in any sense a Civu 
Court. He is certainly not a “Court” as 
that expression is dehn^ in section 3 of the 
Act, and we are unable to Rod any support 
in the provisions of tbe Act for the pro* 

position that the Collector in rejecting ao 
application made to him under section 15 

(I) 12 C W. N.341. 

(3) 18 Iftd Cas. 470; 16 C. L. J. 166; J6 C. W. S* 
337. 

(3) IL. U. E^132. 
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OOTIMMSiMT Uik V. 

tbo Act **is a Coari &Qil Acts judiciftlly aiuI 
his order is Babject to revision" by I be Hi rH 
Court. 

Admittedly, in ell proceedinga op to snd 
inclodiog the time of meking bis ewAnJ. tlie 
CoUeotor is in no sense a Jadicial Officer, 
but merely the agent of Government, acting 
ministerially, la then there anything in 
section IS of the Act which implies that in 
acoepting or rajeoting an application there* 
under, the Collector is transformed into a Civil 
Coort? 

We oan hod nothing to jnalify this in* 
ferenoe. He is certainly not a "Coort" as 
defined in the Act itself, and the learned 
Counsels who appeared on behalf of the 
varions petitioners were anable to enlighten 
ns as to the kind of Civil Court into which 
the Collector had developed when dealing 
with appUcaiione nnder section 18. Civil 
Courts as they eiist in the Pnnjab are 
specified and defined in the Pnnjab Coarts 
Act and, so tar as we oao see, the Collector 
oannoi be regarded as any one of thnee 
Coorti. Mr. Fatal*i*Hnsain seeing this 
difflonhy, pat forward the extraordinary 
proposition that the Collector was, as it were, 
the clfrk the Court to which the reference 
should be made! It is hardly necessary for 
us to deal seriously with a suggestion of this 
kind. 

We were mach pressed with the argu* 
ment that unless ibis Court had power 
to revise orders passed by Collectors 
uudsr ssotioo 18 of the Act. gravs iojustice 
might result in cases where the Collector 
refuses on arbitrary or insufficient grounds 
to make the reference prayed for. But even 
if we sre to sssume that such orders cannot 
be revised by the Collector's superior 
Exeoutive or Revenue Officer, we cannot, on 
the gronnd of Inconvenience or even of the 
poaeibility of ininstiee, arrogate to ourselves 
a iurisdiotion which we do not poseoes 
by law, end ss st present advised, we 
are satisfied that we have no powar to 
interfere with orders passed by a Collector, 
even if, in passing those orders, he acted not 
merely as a Revenue Officer, but as a Reve* 
sue Court. 

We hold, therefore, that we have no 
jurisdiction to entertain these petitions for 
revision and wa accordingly reject tbam. 
As the petitioners bad the authority ot 
thsCalontta ^ingu to support their eon* 


tentioiia and aa the quest ion U 
so far aa this Court is conomieil, we leave 
the parties to bear their own c.Ma in all tlicse 
rises. 

Rr visii re 


MADRAS lUGlI COURT. 

8eco>ip Civic Avi’Kac Xo. oh ltH3. 

August 20, I9U. 

R rest lit : — J uat ire a ir \V i I lin m A y I i ng, K r. , nnd 
Mr. Justice Tyabji. 

OOVIXDASAMV RAJA— UHHCNiuxr Xo. I 

— ArVHLLAKt 
ivrsu$ 

KL'PPAM MAL — PuiNfj vv— UK'iMyi^Kxr. 
Sf^eifie IC'fw/ Acl (t «*/ 1n“7^, », 3!> j . r«w. 

Ui eft<t .;m.I fUii'fuidf' 

^Yemioi'* rifh lit —li'i'l iHii'iiiii'-l 

vfiT'Mle na f'r'fli/or— 

tVhcfv (lii'rv i*a iIccU purptniiitf (ocoiivuy |M«>|»*rty 
fur c<>BSi«JeralioB ani) i( ih fuuat) Oiac no ri>iisi(l<T.iiioit 
paaftiHl, oae uf tlis qneMions to iU*ier>ioM<'<l in a 
svit fur CAhcrllatiua i^f I hr ilco<l {» uhetiM r ilicrv 
was SBT infeDti<ia (o a rrHn«ri«r. If ilu*re 

was, llir failure to pay (lie eoandmitioh nut 

Mce««anly make the saleAeril vuiiJ or iomIhIiI«> Imt 
Olay ualy give Ilia iighc Ki pHyrncut uf iLc CMUsiilpm. 
Inm (ogellter with a Mao on the property iinijl iLe 
eonsuleratiun le pai<l. [p. 7e, col, 3.J 

VtiHey v. nailHbKuy. U. |0 q 1 pp. lA, 

ID( i Dura. L R. 007. fotlowrcl. 

tVberr in a luti for ranccllation of n ulr.ilcoil, 
purporting to convey certain prupcriicr, it u|>|K*src<l 
Iliac BO title wan inlenUcd to pain nuilvr Mu* «)««u. 
aeol nntil the Ocalli of iho plaipliff*rrn<lur, <Mt which 
the prrtpcrtien woul4 real in the iiofoiK)nnt> I'cixloc: 

gef'h (hat the Horn meat wan renlly iiilcui(c«iJ to 
operate an a Will an>i wan revocable by the plaint 18 
at aoy time. [ p. 60 . col. 1 ] 

S^nd appeal against the decree of the 
District Court of Chmgleput, in Appeal Suit 
Ko. 183 of 1912, preferred sgaimt that 
of the District Monsif of Chingleput. in 
Original Suit No. 403 of 1910. 

Ur. C. 3. Venkotacheriar, for the Appel, 
lant. 

Mr. S. Visiffanodhfi Atpar, for tlie Respond* 
ent. 

This second appeal coming on fur hearing 
on the 4tb and Stb November 1914, and 
having stood over for cunsidamtion till 
the IStb November 1914, the Court (Oldfield 
and Tyabji, JJ.) delivered the following 
JUDGMENT. 

Olosibld, j. -1 agree it the remand fur 
findings propose! in the jodgmeni which 
my learned brother is about to deliver 
and reserve discussion of the case until 
their receipt. 



76 


lUDLO CASES. 


[1915 


00TJ!1D4QAUT raja t. KCPt'AHMAL. 

Tyabju J The plaintifT pra jed for { I ) a 
decUration that a sale-deed (Kahibit I, dated 
l.H June 1909 and porp^^rting to convey (he 
house and lands referred to in (he sch^ula 
to the plaint) is “nominal and that neither 
the 1st defendant nor any nther defendanU 
ec<ioireJ any richt thereby,” (3) for rancella- 
tion and <1 el i very of the sairl deed to the 
plaintiff. (3) for possession of the said lands 
of which the defendants or some of them had 
(according to the plaintiff) unlawfully taken 
posseasioii in July 1910, (4) for mesne prollu 
and (.'») costs. 

The sal*-deed was purported to be esecated 
for 0 items of consideration, makictg up 
altogether lU. 3,nCK>. The District 
Muusif held that no part of the consider, 
atioii was received by the plaintiff prior 
to the suit (paraifcnphs 0 — Id of hU jodg. 
ment). Ke found, however, that a year after 
the institution of the suit, the Ut defendant 
diacharged a debt of Rs. 100 payable by 
the plaintiff : the agreement to discharge this 
debt was the 7lh item of cniisideration in 
the deed. 

The District Mnnsif thetk proceeded to 
consider the effect of the finding that there 
was ’an absence or non.payment” of con- 
sideralion, For this porpo.se he (irst referred 
to the report ir» the Madras Daw Journal of 
A m ir(H ammnlw Pnnn te mi Piiln i {{) A mirfh . 
ammalv. Penatfimt Pifhi (3), the judgment in 
the Letters Patent Appeal in which does not 
seem t-, have licen brought to hie n.)tice. 
Next (in paragraph l9 of bie judgment) be 
considered the effect of the averments in 
the plaint, which he held to be Unlamount 
to an averment on the part of the plaintiff 
of an underetanding between the parties that 
the transaction was not to be giveti effect 
to at once, but was brought about to meet (he 
contiugency of plaintiff’s sudden death and 
to take effect only after her death. 

This being the state of the pleadings 
according to the Uistriet Munsif, he referred 
to the evidence and eUted hia conclusion 
in paragraphs 21 and 22 of his judgment. 

In the re.soU he gave a decree "declaring 
that the sale-deed. Bshibit I, is a nominal 
one Gnring the life-time of the plaintiff 
and that it cauaot confer auy title on 
defendants so long as plaintiff is aliee, and 

<i) 17 U. i.y.aee. 

(3) 4 lad. Cas. C07; 5 tf. L. T, 2U; 32 ff. 83$. 


directing recovery by plaintiff of possession, 
from defendants, of the plaint B schedals 
pni party, ’* 

H')th parties appealed to the District Court, 
the pleiiitiff in or.ler to obtain the an- 
restricted declarations for reliefs prayed for 
ami (he defendants to have the suit dismissed 
altogether. 

til appeal (he plaintiff succeeded com- 
pletely. 

The plaintifTa gronnda of appeal to the 
l^wer Appellate Cnurt are not before os. Ths 
dcfendaiits’ gismnds of appeal raised ths 
contention 

(0 that it should have been held thet 
title wee intended to pass to (be defendants 
by the anle-deed (ground 1)^ 

(2) that fall or at least partial considert* 
tion had been paid (grounds 2, 3 and 4); 

(3) that as pert of the consideration had 
been paid by the <lefendants, tbe only ramedy 
of (he plaintiff waa to sue for tbe balance 
(ground IJ); 

(4) that the District Munsif made out a 
new case for the plaintiff (referring no doubt 
to the findiiig on the 1st iNHue) (grounds 9 
and 11); the rest of the defendants' groundi 
of appeal to the lower Appellute Court are 
either merely argumentative or not relev ot 
to tbe qoestiona before us. 

The learned District Judge accepted the 
District Mttiisif’scnnelusion that the recitals 
in the sale-deed of consideration having pro* 
ceeded^^from the 1st defendant to the plamtilf 
were fictitious,” adopting the reasoning in 
paragraphs d— 16 of the Dwtrict Maasire 
iudgment. Having referred to these para- 
graphs by number and expressed hie concur- 
Knee, the District Judge proceeds to consider 
in paragraph!) of his judgment the effect of 
the evidence, and finally deals with the law 
in paragraphs 4 and 5 of his judgment, 
distingoisbing the facts as found hy himself 
from the facts which, in bis opinion, would be 
necessary to make the discossioo ’i) para- 
graphs 18 and 19 of the District Munaifs 
judgment applicable. 

Tbe District Judges view as the 
effect fff the evidence is thus expressed in 
P*^*raph 3 of bis judgment: “the iutentioa 
*ba( title should not pass nDle«8 the 
plaintiff died at or about that time from 
the illneaa from which she was then 
auffering.” He again adverts to the vie^ 
that be took of tbe sridenoe in? paragraph 5 
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which brings ont ihc effect of hie firuliniri %m\ 
the diffei^nce between the views of the 
evidence taken b; bimself and the Dnlrict 
Uonsif reepeetivelr. 

The District Jodi's view si (o the le^l 
eooseqnence of the Ucte foond is esprevted 
partly in paraprsph 3, partly in paniirrapbs4 
and 5 of bU jodgment. It ii to the effect 
that (he condition precedent to the sale 
having any effect had become impossible 
of falhlment and that, therefore, the plain* 
tiff was entitled to have the $ale*dec<l 
oaneelled. 

The defendant appeals to this Court and 
the gronnds argued before as are that the 
lower Appellate Court proceeded on a point 
which was not eoeered by the plead inga. 
that it erred in holding that the sale deed 
does not operate because the condition pre* 
cedent wot not fulbUed. that the defendants 
were taken by sorpriee and had no oppor- 
tunity of adducing any evidence on the point, 
that there was no evidence that the sale*dee<i 
ibonld operate only if the plaintiff died of 
the illnese she is alleged to have been 
snffering from at the time of Exhibit I, 
that no such agreement could be proved as 
it would be opposed to the provisions of 
suction 92 of the Indian Evidence Act and 
that there was amnle consideration for the 
sale 'deed. 

The fini question, therefore, that has to be 
decided is whether the lower Courts were 
right in interpreting the pleadings as they 
did. In this connection it is no donbt true 
that the defendant* did not suggest to the 
2ower Appellate Court, aa they now do, that 
they could have adduced evidence on the 
allegations considered to have been proved by 
the District Monsif and that they omitted to 
do so owing to their being misled by the 
terms of the plaint and taken by snrprise at 
the bearing. On tbe other hai^, the lower 
Appellate Conrt does not deal with the defend- 
anU’ groQuds of appeal in which they 
complained that the Dleiriet Monetf had 
made out a new case for tbe plaintiff; and 
wbat is more, the case that the lower 
Appellate Court 6nds in favour of the 
plaintiff is not ideoticul with that wbieb the 
District Munaif considered might fairly be 
Uken to represent tbe allegations in the 
plaint. For tbe case that the District Munaif 
considered to be alleged and ^ns de out was 


that the sale was to take effect when and as 
from the time tlmt tbe plaintiff died: the 
District Judge held the plaintiff*! case tn bo 
that the aale*dec<l was to have effect only if 
the plaintiff died i>f the illnuns from winch 
she wiR then suffering. 

The defendants are also jusiihed in com* 
plaining that the real que.stinris which the 
Court has to take into conaidemtion in 
order to grant the reliefs prayed for have 
not been kept in Tiiiiul. The importance 
of this in connertion with section 3D of 
the Specilic lie lief Act is insistni upon ami 
illustrateil in 1't/frp Mjhomed v. liatluUwt/ 

CO. 

Where there is a dc^d purporting to 
convey property for consideration and it is 
found (hat no considerntinn passed, one 
of the questions to be determined for 
the purposes of section 3D of the Specihe 
Ilelicf Act is whether there was any 
intention to effect a transfer. For if there 
was. then failure to pay tbe ronsidecation 
does not necesaanly make tbe sale*deed void 
or voidable. It may only give the right to 
payment of (he consideratiun together with 
a lien on the property until the cnnsideratioii 
is paid. 

In these circumstances it is necessary 
before disposing of this appeal to ask for 
Bndings on tbe following 

!s$tte» 

(1) Whether the sale-deed referred to in 
the plaint was eiecvted subject to a separate 
oral agreement ennstitating a condition pre- 
cedent to its coming into operation. 

(9) if the Ist question is answered in the 
affirmative, then wbat were (be terms of 
tbe eaid agreement ? 

(3> Was tbe consideration referred to in 
Exhibit I intended to be paid by tbe 1st 
defendant, and 

(4) Wae it istended to effect any real 
transfer by Exhibit I and if so, what was the 
nature of tbe transfer intended to be made ^ 

luasmucb as no condition precedent is 
clearly put forward in the plaint, the defeod* 
auts are entitled to have a writteu ststemsut 
setting forth the case of the plaintiff on this 
point. Such a written statement shall be 
furnished withio a reasoDable time to be fixed 
by (h« District Judge. 

Tbe ffndiogs will be submitted within 

(g) 26 B. to stpp. 18, 19i 2 Bom. U. U. n'J7. 
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two months: <#‘V 0 ii ilnya will f<ir 

tiling nbjpctlnnd. 

Fre^h evuUnce may W JwWoeed. 

Ill c'Miipliaii^e with the urder cootaloed 
in the .above Judgment, the District Jodge 
of Cliingleput »ubisitted the following 

FINDING.^* * • * • 

hiue (1), 1 find •••••• (hat Ifier# 

was a separate oral agreement constituting 
a comlition prece lent to the sale* deed coming 
into operation. 

fisuf (2). ••••*•« (he agreement 
xfOA not that the sale*deed ahoold come into 
operation only if she die<l of the disease she 
was then suftcring but that it was that 
it should cmne into operation only in the 
event of her death, whenever that may 
happen. 

Is4ne (d), * * • • • the consideration 
referred to in Kthibit I was not intended to 
be paid by tbe Kt defendant. 

IsiH-' 4 , * • • • it was intended that 
the 1st defendant should be put forward as 
the ostensible owner of the property conveyed 
under Exhibit I, but that possession and 
enjoyment Hhoold continee with (he plaintiff 
during her ltfs*time. 

This second appeal coming on for final 
hearing on the llth August 19U. after the 
return of the findiogs of the lower Appel- 
late Court upon the issues referred to it 
for trial, and having 8tood over for con* 
sideration till this day, the Coart delivered 
tha following 

Jb’DGMKNT.-The findings of the Dia* 
trlct Judge are not as clear as they might 
be. Dut we understand them to amoont 
to this : that no title was intended to pass 
under the document Eshihit I until the 
death of plaintiff, on which the properties 
would vest in defendants. There is evidence 
to support this view, and we see no reason 
(or not accepting it. It follows that tbe 
document was really intended to operate as a 
Will and would be revocable by pUiotiCf at 
any time. 

On this view, we see do reason to modify 
the decree of the lower Appellate Court 
except as to coats. Bearing in mind that 
plaintiff has only herself to blame for the 
litigation into which her disinge nooa* eooduet 
has landed her, we direct that both parties 
bear their own costa throoghoot. 

Appeal dismiseed. 


PrXJAB CHIEF COURT. 

SficoND Cirij. Appeal No. Id67 op 1913. 

March 31, 1913. 

Prcseit/;^Mr. Justice Shadi Lai aud 
Mr. Justice LeRossignol. 

AHMAD DIX AXIS-UL.RAHMAX— 

Pi. .vj XTi pps — A ppe t tasT< 

rfrsiis 

ATLAS TRADJXG COMPANY oP DELHI 

DePBXPAXT— RkspoS'PSNT. 

Cio/ Ce ie rft/l9W), t. 104(1) 

(0. prifafe diMr.l in ptirl—Secenk 

trkflhfrfvmpcte"f^B>‘r^>‘o/lat<', uhrlher ground 
f-f 

On ;iii a]»|>lica(inii for fib Mg an nwanl made without 

the iniorveniinn of Conn, it w’ai di’chled that 

]«n«f il»« award. Iicing on a mailer winch coold 
not hr ihr aabirc* mailer of arbilrallon, was void: 
bet tikat thi* ^alhJ |M>nuiA of the award bf'iegiepar* 
able frva Che invalid rmc. the award could bv filed to 
far aa it wa» free from lUc objuvtum of invulidlty. 
<»a «p|*eal the application fop Kling the award was 
r»*|eete<l **n llw ground l hat n private award must 
lie either alHrincd in lit entirety or rejectetl in MOi. 

i/Wd. (I) that ao second appeal lay in (be case; [p. 
60, col. 1.) 

(S) that the onler was not open to nwisioaw 
an error of Uw is not a material irregularity and did 
IM4 cunMituro a ground fur roviaiun, (p. 9‘, ceL I.] 

Second appeal from the decree of tbe 
Divisiooal Judge. Delhi, dated the 16th June 
1013. 

Mr. Kanak CkanJ, for (he Appellants. 

Mr. kloti Sagnr, for the Respondent. 

J L* DOM EXT.— The plaintiffs-appallAol^ 

applied to the Court of first instance under 
iwragraph 20 of (he second Schedule to the 
Civil Procedure Code (or filing an award 
made without iho intervention of the 
Court. The Court decided that part of tbe 
award, being on a matter which could not 
be the subject- matter of arbitration, was 
void; but as tbe valid portion of the award 
was separable from the invalid one, tbs 
CoqH ordered the award to be filed so fer 
as it was free from the objection of 
invalidity. Upon appeal by the defendant, 
the learned Divisional Judge held that a 
private award mast bs either affirmed io 
iU entirety or rejected in /ota and that Hl« 
oMer of the lower Court accepting part 
of the award was bad in law. He accord- 
logly accepted the appeal and rejected the 
application for filing tlie award. 

The plaintiffs have preferred a second 

appeal from the decision of the Divisioui^ 
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Jnd» and we hftve no bosiUtion to boldiog 
that no $9cond appeal Jiea in 
It u olear that the deoiftion of 
of 6 rat iutanca waa an “oixler'" 
decree” aod (bat an appeal 
was preferred under section 104 
Procednr© Code. Now. section i./,. •««. 
section (2), provides in the cleerest possible 
terms that no appeal lies from an oriler 
passed in appeal nnder that section. We 
must, therefore, hold that the second appeal is 
iQCompetent. 

Mr, Nanak Cband has, however, asked 
as to treat the memorandum of appeal as 
sn application for revision; bat we are 
of opinion that there is no good gronnd 
for interference on revision. It is manifest 
that the order of the Divisional dodge 
IS entirel/ in accordance with tlie 
principle of the jodgmenta passed under 
the Civil Procedure Code of 1882, and 
the auestion, whether the law has been 
modified bj the new Code, it not free from 
dimcoltj^, 

U U trot that paragraph 14 (a) of the second 
Schedule of the Code of 1908 authorises the 
tomt to accept the velid portion of en award 
Jf It IS separable from the bad poHlon 
thereof; but it is a debatable point whether 
tbftt provision m applicable to an award 
made outside the Court. The judgment in 
^fKinpat Rai v. hlusammot Kahn Ihri <1) 
has appli^ the rule laid down under the 
Code of 1882 to a ease wbkb was derided 

? 1 ^* 1 . . ..."•T, impliedly 

held that the Code of 1908 did aot change 
the existing law in regard to private 
awards. In these circumstances, it cannot 
be said ^at the decision of the lower 
Appellate Court is so palpably erroneous 
^ interference on revision, 
r a»tUr iu the most favourable 

light for the appelUnts. the only thing 

Court has made a mistake of law. 

r«P«»tedly held that 
an error of Uw is not a material ir- 
regularity and does not constitute a ground 
for revision. 

Further the fact that auother remedy 
by way of re^lar suit to enforce the 
award is available to the appellants, is 
WM s ground for onr decliniDg to 

m2 

6 


exercise the discretionary jurisdiction in 
revision. 

For these reasons we dismiss the appeal 
with costs. 

.Ippcnl ttismiued. 


MADRAS II ton COfRT. 

Stcosi) Civil Aitkai. X«. 217 or 1914, 
SeptemWr 1, 191u. 

P/VACMt:— Mr. Justice Spencer and 
Mr. Justice Svahagiri Aiyar. 

SUX])AH.\M IVKli Axn 

D B VE .V u AX T ^ — A rrs m.a s ts 

KCLATIIU AlVKIi-FuiNrirr- 

RE'^PO-VUXST. 

UaAr«t KtUifft LtnU Ai-i (I lOill'J, 3 
S3. III. 113— Pmofi iirirff-' •>/ 'fnf, >/ 

Miler PH* ^ trhrlhrr epn nttiich htt’lnuj — 

RemtfJp 9pf»ro Aim. 

A pcfMB lowliom iirtvftr»«>f rent iirv duo i« a ''laml. 
bolder'* BOtwitliKUhfliai; ilic fact tliai evlnte lies 
tvmiMUcd. but lie liRs tuA u rtrst oliiirKu <i)i tho 
hokllng. lie euti dlBireiit iho iiKiornbIc properly 
orllieiroev an ilio ItoUliug <»r Ibo (IHnullor bill id 
uoC cuiill<*0(«> atucli tUv Iii>li1iuir ilvelf. fp. 85, col. I.^ 

AfMMitM* r. t M. 97 ui p. 73 (P, C.l: 

fi C. L. K. >1: li I. .V 170; 3 Iiid. Jur AiO; 4 S.w. V. 
C. J. OO; 3 Sulli. I*. C. J. iSVi; 3 dfioiiio L. U. 30, 
Mlwtreil. 

Atikir HfPfp Fp’W* y. iluhu-'Aj B'lhmluf SiNoti, 33 
Ind. Ce>. 033; 18 C. W. S. 747: (1014) U. W. N. 307| 
15 >f. 1. T. 380. 18 A. L. J. 693; 87 U. L. J. M I L. 
W, lOM; 41C.930<P. C ), lollowcd. 

Second appeal against the decree of the 
District Court of Tiiii>evelly, in Appeal 
Suit No. Ill of 191;), preferred agaiuet 
that of the Revenue Divisional Officer 
of Shenntdevi. in Summary Suit No. 8 
of 191S. 

hleasrs. i/. 0. Deva/fn»4 and V. S. Ooiri»da- 
chariot, for the AppeUaiits. 

Mr. 5. Ramceirami .lipor, for the Respond* 
ent. 

JUDaMKXT. 

SrexcBR, J.— The question which we have 
to decide is, whether a landholder in 
Madras who has ceased to be a landholder 
can recover rent for the years when he 
was a landholder by bringing the ryol't 
holding to sale under the provisions of 
Chapter VI of Madras Act 1 of 1908. 
For Bengal it has been decided by the Privy 
Conoeil with reference to the Bengal Tenancy 
Act that be caunot [Vide Arthur Benrg 
FbrhM 9. hSaharoS Bahadnr Sui^h (1)]. The 

(1) 33 rnd. Cm. 632: 13 C. W. N. 747; (1914) M, 
W. JT. 397: 15 «. b- T. 380; 13 A. b. J. 653: 27 BC. L. 

J. 4; 1 1. W. 1050; 41 C. 020 (P. 0.). 
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^tacSra^ EstaUt^ Lanct Act is modelled on 
the Beiifml Tenancy Act. Therefore^ the 
above decision muat have ^reat weight with 
us so far as it is based on provisions which 
have been repeated in the Madras Act. 
There are^ however, several distinctions 
between the two Acts, (n Bengal a land* 
lord must bring a auit and obtain a decree 
before ho can bring to sale the tenant's 
holdiug. In Madras he can pr>oee<l sum* 
marily to attach the holding by notice t<» 
the defaulter served through the Collector, 
provided that he ha's exchanged a jn/M 
an I with the ryi}t or tendered 

him Huch a p^/tn as he was brmml lo 
accept. Section 5 of Madras Act I of 
190$ and section 6i> nf Bengal Act VI|[ 
of lS$b both declare (hat the rent shall 
be a first charge upon the holding. Sec* 
tioii IU9 of the Madras Act prosides for 
tho cato of a condict hetwe*tt the right 
of a landholder distraining produce and 
the right of a Civil Court drcree*holder 
by declaring that the lanclholder'a right 
shall prevail, but this does not apply (o 
the case of a landholder selling the rgig'e 
holding. Aa in Madras he does not occupy 
the position of a decree ‘holder, there can 
be no competition from other deciee holders 
for rateable distribation of the proceeds 
of the Bale. 

Section 14$. clause {h\ of the Bengal 
Tenancy Act, which declares that "notwitb* 
standing anything contained in section 2$ J 
of the Civil Praee<lare Code an application 
for the eiecution of a decree for arrears 
obtained by a landlord shall not be made 
by an assignee of the decree unless the 
landlord’s interest has become and is 
vested in him/* does not find a place in 
the Madra*« Act. Thus one strong argument 
for the position that the right to sell the 
bolding for arrears is vested in the 
landholder qtm landholder is wanting. 
The Privy Coancil decision dwells on tbe 
anomaly which wngld arise by two persons, 
the landlord and the ef.landlord, having 
eimaltaneously a first charge on the tenure, 
and it goee so far aa to class tbe r.r* land lord 
as an outsider. 

This anomaly would present no real 
difficulties in Madras. Under section 111, 
a laodbolder cannot sell tbe holding for 
arrears until the revenue year in which 
they became due is over, and be baa under 


section 112 only one year in which he 
can take this step. Unless prooeedinge 
begun by one landholder were still going 
on when the succeeding landholder wished 
to sell the holding for the rent of the 
following year, there would be no conflict 
of interests- Kven after the sale of the 
holding the purchaser would be liable for 
the rent of the year in which he was m 
occupation. In ca**^ of a dispute between 
two or more rival Haimants to the title 
of landholder, section 3 (5) provides that 
the person who shall lie deemed to be 
landholder for the purnose of this Act is 
the person whom the Collector mey 
recognise or nominate as landholder, 
Again, when there is an intention to dis* 
tinguisli between landholders in possession 
and other landholders who have no 

snbsistirig interest, the Madras Act speaks 
dintinctiy of |nndhj»Mers in poasessi»m 
•ectior, 200). This may l>e used as a not 
very eonvincihg argument that where the 
word ‘ land holder*' ocenrs in the Art without 
qualificatiiMi, »t includes persons out of 
possession. 

I will now consider whether there are 
any other indications within the f«^f 
corners of the Act that landholders have, 
as in Bengal, no right to proceed against 
their rffoit' holding, unless their interest 
as landholders subsists at the time. 

It ie provided in section £3 that (he 
remedy of landholders agHinst the ry'jt* 
moveables and holdings under Chapter IV 
of the Act is only availablo to tho«e 
landholders who have exchanged a pufic 
tixl mHfhiltka with their or have 

tendered (hem such a pnfta as they wert 
bound (o accept, or there must he a valid 
patta or wacAiVik/i continuing in force. 
Can it be said that a valid potta or 
mwkilika *cnnlinaes in force* between a 
ryoi and landholder who has ceased to 
have toy eubsisting {ntcreet in the eetater 
If the answer is ‘No, but he ie a person 
who baa exchanged or tendered a 
under the first part of section 53,* 
most then look to section 52 and w« fin^ 
this section declaring that no ryot ebalj 
be bound to accept a paiia for a 
of more than ooe revenue year and th^ 
palt<u and mwcAifeTfoe accepted or e*chang« 
for any revenue year remain in force only 
until tbe commeocemeDt of the reveo®^ 
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for which fresh pottos ere Accepted or 
eschenBed. 

Under the old Act (7tl( of 1865) it w»4 
recopmsed by the Privy Gooneil in 
v. 6AasJirarA<o»ii* (2) thnt there 
must be a eaheiating relation of landlord 
and tenant for the exchange of pattas 
and mncAifti'iu. 

The resaltf thereforei ie that dielraint 
anil aale are remedies open only to land* 
holders who have at the time of exercising 
thix power a valid patta in force between 
themselvee and their ryots. I am aware that 
in hia commentary on the Act, Ur. V. 
Aaruadi>s8 takes a diEfereat view, bat the 
lUuatration which he gives to make the 
matter clear begs the whole qaeetion. 

Again, in section 3 (5) a landholder ia 
detined aa a person owing an estate or 
part thereof’ and it is doobtfnl if he can 
lay claim to be called sach a landholder 
merely becaase at some previous date be 
has owned an estate. If, a* in this case, 
he is a lessee and comes within the des- 
cription of a person 'entitled to collect 
the rents of the whole or any portion of 
the estate by virtae of any transfer from 
the owner," there can be no reason for 
impaling to the Legislatore an intention 
to create in favoar of each persons rights 
of greater extent and deration than those 
which are declared to be the property of 
owners who arA landholders in their own 
right. 

I am, therefore, of opinion that the lower 
CoarU were right in tbeir conelasions 
that, as the defendant was not the lessee 
for fVuif 132*2, he coaid not atiaeh the 
plaintiff’^ lands for the arrears of Foili 
1H8L. In such cases the only remedy 
left to the «.c* land holder is the 
right of aning apnn his contract for rent. 

This second appeal is dismissed with costs. 
The mamorandam of objections iaalsodia* 
misaed with coats. 

Sxsssoiu AiTse, J.— Vagikolam is an inam 
village belingiog to the V’yaaaraya Mutt. 
The defeodaot bad a lease of it fr)m the miM 
for 10 years op to the end of fesft 1321. His 
aoQ became (be lessee in 1322. The 
plaintiff, who is a ryU of the village, U alleged 
to have mide defaalt is the payaaeot of rent 
for F-isli 1321 In or absot September 1912, 

[II ' tf. «7 St p. 7a (P . <i h a 0. L. a. « L A 
27> ^ tal Sm. Ml; i Sot. P. 0. f. 3 Satb. ?. 0. 
S. S4Si 3 Shone 1. B. 86 


the defendant attached (he phiiiifift's lioKlins^ 
f«ir the arrears. This suit i:> '«» mi>e iIim >*uid 
attachment. The imly iiiiH'tioM f..r »ii 

ie whether defeiidsiit, who hud rvH'.ed («' Ik* the 
le«*tee from oly 1912, mn ^ittnch thu jihiiiil* 

iff's holding fur the rent due tu Inin nhile 
he was the le.<i«ee. There is no iim*>li<»n that 
the defemiant was a Iniullndilcr npio the 
end of >W<|321. .See /hiWiK tWroiuyu- V. 
Bhoytr^Jy Snbi>oriii/n>tu 13). Jt i< aKo nmlis* 
pnted that (he lessee who sucmKlrd (ho 
defsudsiit WAS a laiidhulder at (bo time 
when (he attach me nt wos uiadc. 

After hearing (ho matter nrcuiHl very 
fully on both sides and hnviiig regard (o (he 
gronnde of the decision (ii Arlkur tfruty 
y. MoUaroJ Bnhaift'r Soiyft (1), 1 hu\e, thoiigli 
not without hesitation, come to the conclusion 
that the defendant had no right to enforce 
the Attachment of the plaintiff's holding in Sop* 
tember 1912. The roasuoing nf the Jndiciiil 
CommiUee in Arlhur iU-nry V. M'ffioru/ 

BafimtHr Singh (1) applies (o this ensv^ 
althnogh, ae I shall presently show, (he pio* 
visions of the Act whirh (lio Privy Council 
bad toconat rue. differ in siiinc mnterul respects 
from the Estates Land Act. The dc.ini^nni 
of “landholder * wootd apply, in my opinion, 
to the defemiant. The aomewhat hypercri- 
tical comments of (he learned Vakil for (he 
respondent on the language of section 3 i5) 
have not conviuced me the contrary. He 
laid stress open the phrase owning an estate" 
and argued that it predicates a subsisting 
interest at the time of the attachment. The 
next clause entitled to collect the runt," 
would certainly apply io (he man whose lease 
had expired but to whom arrears were still 
due. I do not think that the word "owning" 
waa intended to negative the rightsof persona 
who owned the estate at the time the arrears 
fell doe. Another arirument which belongs 
to the same category is the distinction soaght 
to be made between rent and arrears <tf rvnt, 
1 am of opinioD that the defendant was aland* 
bolder when he attached the holding. One 
hasooly to look at section 20v of the Art to 
see that the Legislature in Madras contem- 
plated the existence of landholders with 
co-ordinate or mataally exclusive rights. It 
ta different in Hen gal. The detin ition of 
* landlord" (it is not landholder) ia that he ia 

(3 13 lad. Oas. I7li S6 il 13d( 10 U. L. T. 
(1911) 3 4L vr. K. SSI. 
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SCKOXRAV tTEft 1% KrUTQC AlTfie. 

' A person ander whom & tenant 

holda ’. This would ondoabtedly esclade the 
defendant in Denga). So far as 1 aeu able to 
see, there can be but one landlunl at a time 
in liengal, aUIioQj?h there may be a proprietor 
and a landlord. There is no pnvision in the 
Ben^l Tenancy Act curre^ponJintr to section 
200 of our Act which limits the power of the 
hituiholJfr in Consequently the 

Observation of the Judicial Committee in 
Arthur JUnry F^rUs v. Makrtrat B^iktulnr $ingh 
(1) that there can be but one land lop«l, cannot 
apply to conditions which obtain in Madras. 

It seems to lua that to hold that on the 
expiry of the lease the lessee has no right 
o! distraint wuold render nugatory the pn>> 
visions of the Act. Sections 77 and 111 
maWe it clear that distraint procoe<liiigs 
should be commenced only if the rent due 
during the “next preceding l*i months 
remains unpaid." These sections do not 
impose the further restriction that at the time 
of the distraint^ the diatriiner must be the 
sole landholder. As proceedings of this kind 
are prohibited during the year that rent falls 
due. it seems to me that the Legislature 
contemplated action being taken by the 
person who had the estate xvhen the arrears 
fell due. On the other bend, the Bengal 
Legislature confers the right to distrain 
only on the person in whom the estate 
vests at the time. Section 148 (A) prohibits 
an assignee of a decree from distraining 
nnless the estate itself is transferred to him. 
There is no corresponding provision in the 
Madras Act. I do not tbiuk that the fact 
that in Bengal distraint pnjceedinga have to 
be taken after decree in a Civil Court affecla 
the question. My conclusion upon this 
port^n of the case is that the defeodant was 
entitled to distrain. 

The third question is “coold be distrain the 
plaintiff’s holdingy” It is here that the 
rcUio drcidemb’ of the Privy Council decision 
affects the defendant. In the Madras Act. 
there is a provision for the landholder die* 
training the general moveable pn»perty of 
the defaulter. See section 77. In section 
121 of the Bengal Tenancy Act, which 
corresponds to section 77. this power is not 
given. In Madras, (a) the bolding, (t) the 
crops on the holding, (e) the ordinary moTeable 
property of the tenant and (d) the trees on 
the holding, subject to specified e ice ptioos, can 
>e distrained. In Bengal the distraint can 


only be with reference to (a) aod (6). There* 
fore, if in the present case, the defeadaot 
had distrained the moveable property or the 
trees, I M’onld have held that the proceedings 
were not illegal; both the landholders having 
the right to distrain ibe?e propertiaa. In 
the case of the bolding ituelf, section 5 of 
the Madras Act and section 63 of the Bengal 
Tenancy Act give the landholder or the land* 
lord, as the ca^e may be. a first charge for 
the rent due. In Madras, the first charge 
extends to the crops on the holding as well, 
but although in Bengal the crops can be 
distrained, the rent h not made a first charge 
on them. This right of firi't charge mft»t 
be taken to have bren given only to the 
landholder who has a sulisistiiig iuterciL 
[See Haiwuami v. BKnikariuani (2).] There 
would certainly arise a conllict of interests m 
the case of the holding being attached by two 
peraone. The lessee that has passed oat may 
not take action until the very end of the 
second year. The le.ssee in possession may 
commence proceedinga in the beginning of 
hit second year. As some time most elapse 
before the holding is brought to sale, ths 
question will have to be dealt with whether 
Iwth or either of them had the right to attach 
and whose rights should take precedence. It 
was argued that this dispute can be settled 
by the Collector under the second clause of 
section 2 (3) of the Estates Land Aet. I 
think the clause would only enable the 
Collector to recognise one of two claioiants 
aa the landholder, It would not authorise bim 
to decide the question of priority regarding 
the rights of two landholders. The Jadioial 
Committee in the Calcutta case pointed out 
in more than one place that the right to 
distrain the holding is dependant ap^ 
the right of first charge. It is also pointed 
out that “to acquire the right which tbs 
seciii>u gives, not only the person obtaiflinf 
the decree must be tbo landlord at tbe time, 
bat the person seeking to execute it by ^le 
of the tenure, must bave the landlords 
intereata vested in him." Again ^we have 
this strong expression of opinion: ' In wboss 
decree and on whose application is tbe tsnure 
be eoldy Tbe quastiou admits of oov 
one aoswer, that it is tbe existing landlord 
alone who can execute tbe decree; tbe er* 
landlord is an outsider, and. whilst be cao 
execute his decree against the debtor as * 
money>decree, he bos no remedy agaiust tb# 
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TCrib BDBAJfHAD 9. ABIHAB DiK. 
tenore itself/' 

The expression * ex istiriB lead lord*' end *Vx* 
Itndlord** mey not beeppropriete to designete 
the position of the two Undholden in &Udree» 
bnt there is no doabt thstthe Jadiciid Commit- 
tee here eleerljscMlem phst ice I ly leiddownthet 
ft bolding can be sold only by the landlord who 
hfti ft snbsietinB interest in the esUte. The 
lensoftB^ of seotion 127 of the Ratetes Lend 
Aot is in fftvonr of this position. Under 
olftQse (o), if the holding is sold, the person to 
whom the ermrs were dne iothe previuna 
Fasti gets no portion of it. Tbe ftire&rft 
pftjAble onder cUoee (&) will go to the 
fttUohing landholder and not to the 
person whose interest hae ceased. I mneti 
therefore, conclnde that the holding can 
be attaobed only by tbe landholder who baa 
tbe estate still in bis posseaeion. 

As 1 have diecnssed the sect ions at some 
length, I may re<state my conclneiona thos:^ 

1. A person to whom arrears are due ie a 
landholder, notwithstanding the fact that 
his estate has terminated. 

2. Tbe law does not gire him a Rret charge 
on ihe bolding. 

3. He can distrain tbe moveable property 
or the trees on the holding of the defanUer. 

4. He ie not entitled to attach the holding. 

Those propositions will reconcile tbe pro- 
visions of the Estates Land Act with the 
decision of tbs Jndioial Committee in Arthur 
Henry Forbes Maharaj Bahadur (i). 

The seoond appeal mast be dUmise^ with 
ccsU. The me more nd Dm of obiectlone most 
also be dismissed with ooais. 

Appeal dumiseed 


PUNJAB CHIEF COURT. 

SscOBD Civil Asfssl No. 12S9 or 1913. 
March 31. 1915. 

PreeenU — Mr. Jostice Rattigan and 
Mr. Jostice Obsvis. 

TUF£L MUHAMMAD aao otbsis — ' 
Pui yri rrs^ Arr I LU are 
versus 

SHAHAB DIN aao otosss — D spbkoamts— 
RispoKosace. 

(TiMtew^deccMeies ^Self’Oe^ uirti proprrty^KekeBl 


ftbei kbfl a/ «<t 'f>H <* —I tffolr -wlhiu h 

L M Ju'r* C'M br 

In 

Anioni; AToicdi <if Ui^AliUrpur a 

canii«>( oaw n BieiAr or brr pro* 

periy wIih’U M's«ai'ipiirtHtLy U.t nr<<*r 

hi» voiii** tiiiM hi*r * p, sG. (’"I. 1. 1 

tVlH'n* rbc pUiiiliffA Iw****! lUfir I'Uuii i«* huci’it*! 
spin » •iHvixl Imm liNiiir.' («> 

il r.i rrly u|Htn Ian 

iliaf lUr pUniiilTx'iiiiM u*>l jii iipiu'ul 

a»k th.' Coiiri (m.I.'vLIi* iIu* iip in iIm* <>f 

l«nw p. Mj. <' 0. :! 

Second appenl f^»lu (ho dc^'reo of tho lh’vi> 
eional Jodge, IfoOnnrpur UiviMioii, dated the 
2Sth March UUd. 

Mr. Fasaf-i\llHStti»^ for the Appellants. 

Baklishi Trk Chand, for the lisKpondents. 

JUDGMEST.^One Shanis-ud-Din, an 
ekko'driver of lloshiarpur (own ami by 
caste a Kakegni «^AerH, died in 1 8*^1 leaving 
a widow, blueammal Hitti, who, upon her 

boaband's death, took posseMSiuii nf the 
property left by him and retained the .same 
until her own death in October IDU. 
PUlntiffa, who are agnates in the fourth 
degree of Shams-od-Uin, brought the 
present suit in Febraery 1^92 and in it 
they claim to recover the said pruperty from 
the defendants, ifueamma/ Umn (who is 
the daughter of a sister of the deceased) and 
Nisam Din. who is the eon of another sister 
of deceased. 

Defendants pleaded (hat of the property 
ID dispute the moveables belonged to 
Musammet Hitti herself and ihe house was 
tbe acquired property of Shama*Qd*Dio; 
that Ifiieamma/ Hitti succeeded to the house 
at absolute owner after her husband's death; 
that Ifueammat Hitti had prior to her death 
made aa oral gift of the property io suit to 
Umri; and that in any case 
plaintiffs had no right to succeed to the 
hoQse in the presence of hlueannuU Umrl and 
Nisam Din. 

It is quite clear from tbe plaint and the 
aUteiaent made Id Court by plaiotiffs that 
tbe Utter based tbeir claim to succeed 
opoo a special custom whereby they were 
eutitled, after tbe death of hfusamnai Hitti, 
to succeed to the whole oE tbe property to 
the eotire exclusion of Mueammo/ Umri and 
Nisam Diu, tbe direct deaceodants of two of 
Bbams-od- Din's sisters, and in their plaint 
and pleadings no reference was made to the 
Muhammadan Xaw of saocossiop. 
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TCfCL Sn*U&MyA^ V. iiBABAB PIR. 

The lint Court found (hftt tW movG^Hl« 
profeviy hftd not been prove*! to have been 
the property of ShamA*ud*Dini that the 
liouse was the acquired pro perty of the 
letter; and (hat pUintiJTd had faile<l to 
prove that by costom (bey were entitled to 
succeed to soeh property in preference to 
sisters and ms tors’ descendants, or that 

Uitti had iv |siwcr to make 
a sift nf it to (he defeiHinut. .(/««. .on )>*•*/ 
Uuiri. It iiccoislinply dismis'tetl the suit. 
The Hivisional .lud/re •>x\ appeal agree<| with 
the livst Court's limljngs as I'egards the 
nun fab It'S and as to the validity of th^ 
tfjft of the house to M'>^uuimat L'niri, 
lie farther held that plaiuliffA had failed 
to prove that they were the heir* or 
reversionerH n- reAidoaric* of .tfiiAamuto/ 
llitti. 

PhuntilTs .•ucveeded in obtaining from (ho 
lUvi«ional Judge's surres*<ir.in*olhce a certi* 
llcate (o the etTect that there was a qaa9ti<»ii 
of custom involved in the rase, < ii., whether 
Knl'-sni Sh^ilrh* ni IlMsIdarpor are governed 
by Cu^toiniry Law ;» the matter of inherit- 
mice, and (hat the ca«e wae of safficient im- 
port mice to justify a further appeal. Upon 
thesironglh of this cert iti cate, an appeal 
prefenyd by them to (his CouH wa* ad- 
mitted to a hearing l>ef<*re a DivixHin 
Ueiii'h, and hns been argued before us at 
some length on t'eir behalf by .Mr. Fazal-i- 
niisaiii. 

It iH obviouH that upon the record as it 
atunds plaiutifr«* cUioi, based a* it was 
upon n special cash r.i whereby coilateiaU 
entirely exclude #i*ter* in auece**5on to ac* 
iiuiied propel ty, must fail, as the three alleged 
instmice'* given in pivof of this custom 
are absolutely valueless. Kach instance is 
eu.sily explainable— and indeed has been ex- 
plained— on grounds which are wholly 
consistent with the defendants* eonleotion 
thiit a collateral cannot oust a sister or her 
descendants from property which was acquir- 
ed by her brother and has. after his death. 
Clime into her possession. iMendauts are in 
possession, ttid it is fer plaintiffs to prove 
that they have the right to recover the 
property from the former. 

This they have fniled to establish, and ilr. 
haitbi-Hu^^ain, reali^iMg the wrakuw uf hU 
cheakV ca«e nj.on this point, wished lo 
argue that in auy event plaintiffs were 
entitled under the Mohammadan Law tp 


claim part of the property. Tl<e nhvi<>iut| 
answer to this is (hat plaintiff* never 
relied opon (heir personal Uw in the Courts; 
below. They deliberately ignored its provi- 
sions and strenuously urged that they were 
heirs by special custom to the enhVs 
property, (hough if Muhammadan Law 
applie*!, they could at best have claimed 
only 1 I2th. sisters lieing entitled to frdssnd 
.Uni-ttnmat Uitti to Uli> and Almiommof 
Hitti's share having been gifted to J/'iaomr 
I'mri. Tin* lirit l ouH, no dimbl,' 
frame<l an issue as to plaintiffs* possible 
rights uruler Muhammadan Law, but it 
g.-ive no htiding on that i««ue prihably. 
because plaintiff never urgfd their rights 
Qtuler that law), and dismissed the suit nn 
the gmuiwl that plaintiffs had faile*! to prove 
the custom set up by them. In the cir*. 
cumstances, if plaintiffs had really relied 
on their personal law in the alternative, 
we woixltl have expected to find in their 
meinorandnm of appeal t» the Divisional 
Judge** Court a ground to the effect that in 
any went, pUiiiMira were entitle I to part 
of the property under that law. Hut tlwre. 
is in that memorandum of uppcnl no hint 
of any such aiteniaiive eUim. and it ist<^ 
Ute now in second appeal, when plaintiffs 
realise the hopelessness of their Haim as 
preferr«<l, for them to ask us lu decide the 
ct<e upon the basis of Muhammadan Law. 
They have vainly endeavoored to wre^t 
the whole property fr 'TD defendants and 
hy to doing have saenheed— and delibrr*. 
etely— the very small share that miHit 
have fallen to them if they had tiikeii 
their stand on Muhammadan Law 

The suit has been rightly dismissed, a* 
plaintiffs have failed to establish the 
euatom opon which they r>lied, hiH we 
accordingly dismiss the appeal with c wts 

Appeal dwnuta<i 
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MADRAS HIGH COURT. 

AtPUt. APAiVAT Obdsb No. 370 op 1013. 
March 10, 1015. 

Pnsenit — Mr. Jastico St^aha/^iri Aiyar and 
Mr. JoBtice Kumanu^nami Saatri. 
RAJE BOM MARA JU VENKATA PERI’- 
MAL RAJU BAHADUR VARU. mihok v\ 
GriBDUs W. A. VARADACHARIAR- 
Rc$povda2»t No. 2 ->A^ 7 UA:<r 


rer$Ht 

SUBRAMANTA NATANI VARU asp 

OTUCBS — PeTiriONea'>^Rc<h>:( Ppista. 

Cm7 PnxftU/vCodi' (.Ut r c/lflC«),0. A*-\7,". 10.64 
/vr Atlackment—Ayp^ie^fiv'* /«••' 
<4rruf«'vi| ft4f liispiMitil f-r 

nil* %•} ,sUth<-- Wf.rt#. 

Wlicr* nB orO«>r fur HriSi'lihiviit «»> mail.* vii ai> 
4^x<*cucioi\ nppMotiriun i>ul die n|»i>lu*niiMh «ni*< imm 
J ispoBOil «if ni Duv way ami ajh*! Iter a)»)>1icBlUm wa» 
renA* for cKr Mleaf the pr«p«rtv' 

ifefi}, thal tbtro coulil bt uobar of limiiafioii 
in th« CBBfi aa (ha drcrra.KoliWr wa« only atkinc 
tbaC effect Im yi^ri to the sppHration wliicK 
alraady peiuUnirPrfoir the Court: 

(8) that eho deereo.holiler hail not t|>»aiile<l 
bj lachri from aeokinir toeiifoire liU temc6M‘'< nmlrr 
tba ponding application. 

ffubba CAannr v. iiHlhHrttmm fJ/ai. U Ind. Car. 
864; M U. 24 M. L. J. 645. IVaAirtamNtM r. 
UttuilttiiHi .Yayna. f.i. k. Iml. Cb*. 2+4; 10 «. L. 
T. 899| follnwotl. 

Appeal against the nnlar of the DUtrict 
Conpt of NoHh Aroet. in Execation Patilinn 
lor Raviaion No. 60 of 1910, in Original Suit 
No. i27orU04. 

Mr. L. A. GotinJaiiigkata .Ij’par, for 
th« Appellant. 

Mr. T. V. 1 .li’p^rr, for the 

RaspoitdenU. 

JUOQMENT.^An order for attechenent 
>&ade OD the oxecutioo application in 
IS97. That application haa not bieo dUpoeed 
of in any way. The preaent one waa to aell 
the attached property. There can be do 
bar of limitation in each cases, as the decree* 
holder only askA that effect be given to the 
application which is still pending before 
the Oenrt. Bia present prayer ehonld oot 
be regarded as a new application. We are 
nnahle to bold that the deoree-holder has 
either abandoned Un applirati >n or that be 
bae disabled him ^ If hy Uches fmm eeekii.g 
to enforce hie r'luedies o rider ihe pending 
application. Folio ring Sufth'itWie v. KiitA«- 

creram (1) ,i,d I'fnkatnnmu y. Manikant 

Naf/fim Van* (2). we hold that the epplkalion 
19 in time and di< mine this appeal withco ste. 

.. ... Appattf ffitiK'tsed. 

(1) U lad. Cm, 2Jli.36 M. 668 s-4 M. L. J. 8*6. 
(81 26 lad. Oaa ZHi IQ H. L. T. 889. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Sbcoxp Civil Arr^si. N<.. 153 « r 1914. 

April 191 5 . 

McC..II. A. J. C. 

NO A LU DAW ASP A.soTHEii— PLAisrir? — 

ArrcLLAST^ 

(Yrrus 

Ml MO Y( AXO AXOTHEX — DEKeXDANTf 

Re^rONpesr-. 

/lu-LU it' .. ^fkUtriinkt* I’a v Ir. ” .r «. 1 1 * 'In i<«i p '^a' ' 

lylk f»r'Vi)r«--''.f«'U//.<r* >v>.. •Ii'/miVii.r </~ONr,<iAi 'H-' 
Mtrfcf tv ifihri'ir^ri^rAcd 

SMSMS|iir*r •!«« HIM' n' 4)mi/ r’l'len'’ ••th'r V 

I' . tr tfii-fhvn, 

"P.iy.* * 1 mvRii' pi<<)><'M\ aln Hilj 

l.s npk>r».in alivii <'i «lie hinriir*, uImmImt Im> nr 
n<'iuully MlBHMMsi |Ki-M'««iMi> (»r iwu. rn«pei*r\ iulinir. 

ed a iluriiic uinri’iA;.'r iv iiiir ' I mi 

"trilriyira." fp. HP, col. 2.) 

A child who liA» a claim (hrouirh U >*U par <nia 
in-ca a dtuibk- portion botli iniiprit««d aud oili^'r 
fWIrrpNW property of mitai sebdd. wli<i v in imx cl trough 
i>ae only. get*, i)*, 90 . ctd. t.) 

iia .Vrt r df-t A>u.% U. B K. (I 692 . 00 \ 11, 150 
TmH OyaK r. Jf<r Boh. U. B. R. ( 1807*01 . II. 
IVtaml ifa itik F.v. Mo Kyau Tahi. L. D. R. ( 180 .^ 
] 900 > Ml. rolloai'tl. 

MkH»a Coh' \. M-'Hky Jiyt, 4 L. II. K. |H 9 i dirxiMit. 
t *4 from. 

Ort'Of.iine trreoU>clMldreii» if they W tlic children 
tff (he *ita.<*tan* »cn. receive the ume ibere •* (heir 
yeuBgeK uncle er aunt. {p. 02. col. ].] 

The . 4 Hiw/he eon ie the eon «*ho in CMC Uie father 
diex of becoiaee inca|wciiaied fe competent to take 
hi* place la the family, (p P2, red. l.j 

.( merrWiI three wivra to euceciaion. Hie 
eon by (he let wife haTing predeceaxed him. Uie 
cratKleona puihI hie dnughtero by the other wives 
fur their share of the properly left by d. Hic defend. 
BBtS cimteoded (ij thul sll the Inails were 

iuberited by ^ duriag hit 8r<i wife'* coverture: (2> 
that certain plots liad been mortgaged by A aud 
redeeiDcd by the 1st defendaDl: (8^ (bat the plaiiitiffe 
were not entitled lo inherit os (bey bad been guilty ol 
anBlial coaduet; Ul (bat, at any rate, they were liablo 
for their share of A'» faocral expeases and (6) that <1 
given eerlain plots of land to tlio 1st aii<l Sad 
defeadants: 

ifeld. fP that tlM gift to the Ist and 2Dd defend, 
aata. o^o 'f prereil. was insaUd as they were liriag 
wit I* thu father at he tinae; tp ^l> Ij 

fg' that 'ha presamptioa was cha' the pUlniiffs 
were entitled to iaherit and the bnrdeu of proving 
unAlialcondacC waaontbedefeudaais andiliat the mere 
fa«i (bat the plaintiffs took no psii In mniotaining 
A, though he wM blind and In me for 'n^iiv voara 
bef'wa hie death, wasaot suSloieot: [p. 89 . c *1 4 J 
%• ihat If tha plaiatiff's father had been aUre he 
eoald hatw been entitled to inherit one- half of cho 
pr^ny acquitod doring his motber's nnrriago, 4 
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qiiftMcr uf proponr Hthe-tir^l br A linriit; *itb»r 
of (bo otlior (woznArriapPs And oiW'Chirdof .t'« 
bronsrhl to t)i» ]&( marriAffo, nu<l (bf plaint ilTs wrra 
cnliilod to gtt tboir foT)iar*'< share belweeo tliom: 
j' 01, eol. 2: i>.S2. col. 2.; 

(4) that the ls( dcff'ndnnt harinj; r«><Wnip(] 
certain lands i lie plaintiffs must |tay tlicir (bare of 
the niorfffnec* money Wfor** :.*otrinp rbeir share of 
Ih© inheriiaocc; f p. 02, ro|, 2.^ 

(5) that, as (wo iUff«>rent plots of Inml were mort- 
framed aod redeemed as one iHirrel. the plniniiffsliciiis 
aulitledlo ono (hml ofoueand oiie-fonrth of the other 
Hml (he areas and valuo.s of iho two were ttl»o differ* 
ent, U was fair under (hr circiimsrances of th© case to 
apportion tb© charge acconlios to the value of the 
laodsihaii accord! ml* to the area. [p. 0^. nd. 1 / 


Where a mortwffe is effi i ted »*erU11y and posses* 
sioa is irieen, the (mnsaitinn U cohi|»|<He and the 
fact that a document la suhseqiicnily rLceured does 
not liar oral o%idence of the orifriMal tmnsaetron 'u 
HO, ml. 2.1 ^ 

Mr. 8. fur lh« AppelliiiiA. 


Mr. C. 0. S. Pillay. fur the fUapondeiits. 
JUDGMKNT. — The rlftintifTs.appefUnU 
are tlia praiid-chiUlTen of Mnunp Unin, 
who married ihrae wivwmsBccMajou, namely' 
Ma Ngwo, Ma Kye C ami Ma Kywet 0. 
Tha plaintiffa.appellantfl are aona of Maun; 
Ne Kya, son of Maunff Hnin by hie first 
wife» Ma Ngwe, who predeoeasetl hia father. 
The Ut defendant-respondent, Ma Mo 

Yi, ia daughter of Mating Iluin by hia 
Mcond wife, Ma Kye I*. Her sister. Ma 
Mo Hmi, was not made a party to the 
aait sa aha had been given in adoptiun to 
otharA. 

The 3rd dafandantTespondmi ia Maimg 
Hnma daughter by hia third wife, Ma 
Kywet 0, 

The plaintiffs .appelltnU alleged that 

Maung Hnin had left six piacea of land 
the plana of which are marked • ♦ e 
• and •• » * » 


The total area of these lands U 13*17 
acrea. Tha plaintiffs-appellanta claiinad the 
whole of •, • and •. two-thirda of • 

and ona-aiath of •. total 9‘2:J acres. Why 
tha landa ahould be divided in that way 
they did not explaio, and the (natter ia 
made still more obacure by tha 5th paragraph 
®J ‘ta plaint, in which it is stated that as 
all the laoda were aeqairad daring their 
mother’s coverture they were entitled to 

one*balf and the defend a nts-respoodenU to 
ona-loarth each. No attempt waa made to 
obtain an explanation. 

The defence waa (1) that all the landa 
had i)ean inbanted by hlanng Haio daring 


Ma Kywet O'a covertare from hia father. 
Manng Kathe, (2) that tha Innd * bad 
been mortgaged by Maang Hnin to one 
Maung Paw Kye and that the 2nd defend* 
ant«re^pondent was working it as his tenant, 
(3) that Mating Hnin had mortgaged the 
laiuic * and * and the 1st defendant* 
rrspondant had ra<UeTn«d them for Rs, 
Cl*8«0, (4) that the plaintiffs* appellants 
were not entitled to inherit as they had been 
guilty of nnUlial conduct and (5) that if 
they ware held entitled to inherit, they 
should be held liable for their share of 
the expenses of Maung Hnin's funeral which 
amounted to Us. 73* 12*0. 

IV hen the case came to trial, a further 
defence wae set op to the effect that Maung 
Hnin had given the lands • and • to 
the 1st defendant*respondent and the lands 
*. * and * to the 2nd defendant<rs* 
apondent. 

The Township Judge found that the 
lands •, ♦, • and • had been inherited 
by Maung Hnin from his mother during 
his first wife, Ma Ngwe'e coverture and 
that he had inherited the lands * and * 
during hU thinl marriage from his father. 

He further foond that (he land * had 
been mortgaged to Maung Paw Kye, and 
that the In mis * and * had been redeemed 
hy (he 1st defendan(*re8pondent for Rs. 
61. 8*0. Ue also apparently held that the 
alleged gifts had lieen proved, and (hat 
they were valid, but he dismissed the suit 
on (he ground that the pin intiffs 'appellants 
were not entitled to inherit, as they bad 
not assisted in mainlatning their grandfather, 
Maung Unin, who for several years before 
bis death was lame and blind, 

On appeal, the learned District Judge 
found that the alleged gifts had not been 
proved^ and that the mortgage to Maurg 
Paw Kye could not be proved, as it bad 
been effected by an unregistered mortgage- 
deed. He overlooked the questions of the 
redemption of the lands • and • by lbs 
1st defends nt>respon dent and of the funeral 
expenses; he found that the plain tiffa appel- 
lanta had not been guilty of such conduct 
as would debar them from inheriting: he 
declined to go into the question whether 
Maung Huiu had inherited the lands during 
bis first, Second or third marriages, because 
be imagined that the inherited property 
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Bsrt be Aod follow) Dg IfoNn^r OaU 

T. ifawiHr B}/a (1)» he held thet if pUiniiffa* 
ftppellenta* fether hed not predeeeesed 
Henog Hnio they wonld heve been entitled 
to 0De*third of the lande» bet that as 
thep were OQt*of*tiaie grand 'Cbilderen they 
were entitled to one-twelflb, and lie accord* 
ingly gave them a decree for a one*twelfth 
ihare. 

Both the partiea have appealed to thie 
Court, the plaintiffs on the groand that they 
ehonld have been given a bigger share, and 
the defendants on the groonds that the 
lower Appellate Court should have held that 
the lande bad been iiibeHted doring the 
third marriage, that the pi a in tiffs •appellants 
were debarred by their condaet from 
inheriting and that the gifts were proved. 

Ae regards the gifts I would aay that, 
even if proved, the gift of the lauds *. * 
and ** to tbs 2nd defendant* respondent 
would be invalid as she was living with 
her fathar at the time. A test from the 
Kaxn^MQ rani! *'A gift made, though not 
in eafremit. is invalid if delivery of p'>eseA< 
sioQ bas not taken place before (he denlh of 
the donor and it sball revert to the estate; 
bat if there has been delivery of possession 
the oo*heirs cannot olaim it. 

“Tbs above mles refer to children living 
apart from the parents. A$ regard# cAifdrea 
fmng irilh th* parent# o g(/t dre# net take 
s^ect even «e^ iWt hoe been driitcry of 
pommon^ becaaee ohildren living with the 
parents are still under parental control." 
The same rale ie given by the KcnH^w, 
Vannadhamma, Rati and Poaom i>Aa«a* 
mathflte and has, I think, geoerally been 
accepted. 

There is some evidence that the let 
defendani-raepondeut lived with the 2Dd 
defendant-wpondent and. therefore, with 
Manog Hnin. in which ease tbe gift of the 
lands • and • would be invalid too, bat in 
any case I do not think tbe evidence Is such 
as to esUblisb that Mating Hnin really 
and hnally divested bimeelf of bis property. 
He apparently merely allowed the 1st 
defendant-respondent to redssm these two 
pieces of land so that she might help to 
maintam him with its prodoce, I am of 
opinion, tbersiore, that there was no gift. 

*(1) 41«. B. B.189. 


As regards the mortgage tn Mjinng Paw 
Kye, the lower Appollnte C»urt is wiv.ng. 
In the >irW pUce, Maung Pnw Kyo says 
that the mart gage was (irit olTortcd verbally 
and that later its terms were reduced to 
w riling. If pitMcs^ion were given in the 
first iiisUfice the IrahKActinu wns oMinplele, 
and the fact that a dociinieht wn^ subse* 
qomtly execated uuuhl not har mal 
evidence of the original trnn'tuction In 

the wo'io/ place, the 2nd 

enl was adaiitUnUy in poK^esshm nf the 
land * as Maung Paw Kyc s tenant, and 
consequently as Maung Paw Kyo w;i» not 
a party to the buit this pieCfi of lund 
should not have been included in (he 
decree. 

The Township Jo Ige found (hat the lauds 
* and * had been redeemed by tlie Ut 
defendant-respondent fur Hs. 61*S*0. He 
also found that ihs accounts of Maung 
Hi.in't fanersl had been settled, These 
findings have nut been challenged in this 
Court by either side and. tlieref<tre, they may 
be accepted. 

With regard to the cun tent ion that the 
plaintiffs-appellants are debarred by untilial 
condnet from inheriting from Maung Hnin, 
1 agree with the lower Appellate Court. 
Tbe pretnmption is that they are entitled 
to inherit snd the burden of proving 
onfilial conduct is oo the defendants* 
respondents. The fsets thst Msung Hnin 
for many jesrs before hit death was lame 
and blind and that the plaintiffs-appellante 
took no part in roainlainitig him. are 
not sufficient. The defendants-respondents 
apparently msintaicieil their father out of 
bis own properties, none of which was in 
tbs plaiotiffs*appel la tits' possession, and 
there is do evidence that the latter were 
ever called upon to render services and 
refosed. or that they were on other 
than the best terms with their gi'audfather. 

The learned District Judge clearly does 
not properly ondeniand what ‘pa yen* 
properly means. It means property already 
owned by a person when be or she marries 
wbethcr he or she bas actually obtained 
possession or not. Property inherited by a 
person daring marriage is not 'pavin' but 
tetMpioa,' although on divorce the principle 
of nusavo and aiseVo is applied to if 
[M» arytn V. Kga 2we (2)]. The lands in 

(a) V, B. B. (1006) Boedhiit Law, Dicorce 19. 
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suit were not ac^mitted to b« Maang H nip's 
ftmiiu pri>p(»rty on tW c«intrary, ths pUintiiTA- 
appellunts Alleged tUat it waa alWe/fe^pfri 
of the lir^t marriage and tin? clefendant«- 
respondents alleged that it nriu 
of the tlii[\l IPO fringe. 

Of course if .V in**? 'Wr v. 3f*J/'»sr (P 
was rishti)* deridech it would pot matter 
whether the lands were inherited daring 
the hrvt or the third marriage^ because it 
was held that the rule that the children 
of a mirriage dari*^g which property was 
acquired get, when that property in parti- 
tioned » double what the children uf other 
marriages get, did not apply to property 
inherited during a marriage. 

I A nil however, ur.able to agree with that 
ruling. The principle that a child who 
has a claim tlmo^gh both parents gets 
drmhle what a child who claims through 
one parent, only, gets, was laid down in 
.I/a Still Suo V. .Ua Kyu'^ (d), Ma SUn K. 
V. ytn A'r/aa* 7nAi (4) and }[nHng Tea Oyaw 
V. .Va/hWo(j>. The principle is clearly 
diACerndde In many teals, it le a ln•»st 
reasoimhie one and it waa not disputed in 
.Ifanap CaUv.MauHO Ryc(l), Dutitwaa there 
held that it unly applied to property acquired 
by the joint exertions of husband and 
wi^e anl nit to inherited property, because 
such property was acquired wiihuut exertion. 

1 do not think this is a snfficient reason for 
dilTcrentialing lietwecn property Inherited 
during a marriage and other ifiMptrn 
pr iperly. 

Properly given to a married couple could 
not be said to have l>cen acquired by the 
joint skill or lalmur of both, and yet 
obviously the principle in question would 
have to he applied to such property. 

There would have been nothing au reason • 
able in a rule that property inherited during 
a marriage was the sepaiate property of 
the spouse who inherited it, but tUai was 
not the rule adopted. 

Furthermore, the rating in qaestioo 
seems to me to be directly • pposed to the 
tests that specitically provide for the case 
in point. 

Mr. Justice (now Sir Henry) UartnoU 
says, The texts lay down no general rale. 

{%) U. B. R. 1^92— 96>. II, U9. 

CA) L. H, <1S92 Uoq; 301. 

^6) V. B, B. U3B7-CI), Jl, 166. 
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The /Ttteppa does not differentiate between 
hereditary and other acquired property. The 
DAamma gives the Son of the hrst marriage 
prelerence over ihe other two. The l/aawA.e 
gives pi\*f«ienoe to th* son of the marriage 
during the continuance of which the here* 
dilary property was acquired, because he 
has the right to inherit the property through 
both parents. In seclina '24‘i the CiV/sru 
■ays ' . . . The mother's separate property 
ahall be divided equally among all the 
three Hons. . .* The meniiing of this test 
would seem to be that the mother’s hereditary 
property U tn be divided equally amongst 
the sons of the three marriages." Apparent- 
ly, he considered that the texts were so 
contradictory that no general rule could be 
deduced frum (hem and that, therefore, (he 
faireat thing to do was to divide inherited 
property equally amongst all the children end 
he thought that the passage from the Ciltnra 
cited favoured such a distribution. I veutUTs 
the opinion that the learned Judge was 
wrong on both points. 

The it ia true, gives a role which 

is to be found nowhere else. It is one of 
the oldest Dknmmntkntt reputed to hare 
been compiled in the year 7c8 Tl. £. and the 
rale which it gives was very likely the rnle 
then in force, but it seems to have been 
altered Uter. The tests from the other 
IthummithaU collected in section ;/43 of U 
Uauiig'e Digest, which are all probably '"IbO 
years nearer the present time and probably 
only a little more than loO years old, can be 
easily reconciled. 

The rule appears to be, as I have said 
al>ove, (hat the child who claims thmugh both 
parents gets a double portion both of inherit- 
e<l and of other MMpwn property. The 
Dhamma lays down (hat where three wives 
are msrriod in succession, "the hereditary 
property of the father aba 1 1 be divided into 
three shares; the son nf the first wife shall 
receive two share.a and (he two sons by 
the secoml and third wivev shall 
receive the remaining share between them. 
The remark that the Uh'tinm<t givea the 
of the Hrat wife preference over the other two 
seems to me hardly to express the case. This 
text obviously referM to tbe esse where the 
property has been inherited during the drai 
marriage, and that is why the son of that 
marriage get^ m>re than the sous of the other 
marriages. Moreover, tbe compiler of 
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DAdmma hu clenrly nudd a toiMAko which 
fs pninted oot by tha cnmpilar of tba JfaRNfryc. 
In tha <*49a of tfro marriasas onlyt tha turn of 
tha marriaga daring which property waa 
acquired woo Id, of coarse, get l«o*lhiids and 
tha SOD of tha other marriage woo Id get 
oce«tbird under the general rule. In apply* 
iDg this rule to a rasa of three marriagea the 
compiler of the DKamma at ill give» the son 
of the marriage during which tha property 
was acquired two^thiida and consequently 
each of the other sons only gets one*aisth. 
The compiler of the hS*tHnku^ says that this 
ia wrong: regards the father's hare* 

ditary property the statement that if it Is 
acquired daring the Hrxt marringe and Inkeii 
to tha eobsequent marWagaa doring which 
no property was acquired it shall be reckoned 
as property betuDging to tha first msiriaga, 
and that tha son of tha first marrisge shall 
(aka two aharas and tha son of tha aubaeqaant 
marriage one share, refers to the case where 
there are only two wives and there is a son 
by each. In the present case, as the three 
SOPH are of the same father though hy different 
mothers, the whole of the father’s hereditary 
property aha II ba divided into fnnr shares: 
the son of the first wife shall receive two 
shares and the sons by the second and third 
wives one share each. Debts* if any, shall 
he liqnidated similarly. The same rule 
shall, wiafafiV ma/cndiV, apply if the father 
comes into the poasession of the hereditary 
property while living with the second or 
with the third wife, or if debts are contract* 
ed then. . . A son is given two shores out 
of the property cqnired daring his mother's 
Iife*titne, iecaose he has the riglil toii;berit 
ihe property through both parents," 

. The test is as clear as it can possibly be 
and so distinction whatever ts made be- 
tween property inherited by the father 
goring marriage and property acquired 
otherwise daring the same period. 

The test from the Rajcbcla at first sight 
appears to dietinguieh between herediUry 
property and other 2«ffe<pwo. The English 
trenslstioQ runs : “All property other than 
hereditary property, acquired during the 
life* time of each mother, shall be divided 
iuto fosr sharae and her eon aball take 
two shires and the eon of each of tha other 
two mothers one share each." Bat this is 
a mis translation. The teat abonld run : 
property other than the wife's hereditary 


property, etc." The excepted property hns 
been dealt within the preceding line, which 
lays down th.it the s(»n of each mother shall 
succeed to her hereditary property. 

None uf the other texU in this section 
refer specifically to property inherited hy 
tha common parent, but they all agree with 
the ifoRNi’yer as to the distribution of 
iftutpiea between the three childn»ti of rhree 
different marriages, and if there had l>cen 
any itues(h*n ofa different rule for proporty 
iuhenled during marriage by the common 
parent and other Irf/r/pa o, one would have 
expected that the rule would l)« given. 

The passage from the ('illora cited by 
Mr. Justice (now Sir lIcMy) llnrtnnll 
cannot bear the meaning which he placed 
on it. 

The texts cited in section 240 if (be 
Digest provide for the converse case where 
a woman marries in succession three 
husbands and has a son hy each. The 
test in question lays down that her 
properly shall be divided equally Ani<Mig.st 
all the three sons, it dre»> not ssy that 
properly inherited by her during one of the 
marriages it to be so divided. The first 
passage from the Cftfa/'c given in section 
^4b of the Digest ~ it is not translated in 
the English translation — shows clearly 
snougii that property inherited by the father 
during one of the marriaffes is not to be 
divided equally amongst tbe sons of tbs thres 
marriagta. 

1 am of opinion, therefore, that if plaint* 
iffs-appellanta' father, Maung Ne Kya, 
bad been living be would have been 
entitled to inherit ons*half of the property 
acquired daring bis mother, Ma Ngwe's 
marriage, a quarter of the property inherited 
by Maung Hnin during either of the other 
two marriages and one*third of Maung 
H Din’s 'pogrV brought to the first marriage. 

It is, therefore, necessary to decide when 
each of the lands in suit were acquired, 
with the esceptioD of the land *, which is 
not shown by tbe plaintiffs appellants to 
have been in Maung Huin’s possession 
when he died and which must, ouder the 
circamstaoces of the case, be taken to be, 
as alleged, under mortgage to Maung Paw 
Eye and incapable at preeent uf partition. 

There ie evidence that * was given to 
Maung Hnic by his father, Maung Kathe. 
I see. DO reason to disbelieve this evidence, 
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ftn(l h$ tli^ro is none on t)ie other side, I 
accept it. Bat the plaintiffs 'appellants' 
contention that the gift was made daring 
Ms Xgwe's coverture, cannot be accepted, 
in view of the evidence that this land was 
given U Maun I? Huin on the occasion of 
hia noviti kte. The presnmption h that he 
was not yet married, and that he t<Kdc this 
piece of land to hi.s lirst marriage as his 
pftuia.' >[aiing No Kya if living would, 
therefore, be entitled to ohO'third of this 
piece of land. 

According to the w^t 1 le^iees, Ma Pt>n 
Nyo and Maung Kyaw Nya. the lands •, • 
and * were inheritc<i hy Maung llniii from 
his mother during hia lirst marriage and 
the landn * and * were inherited from hie 
father, Maung Kathe. i.e., during the thin! 
marriage, aa Maung Kathe died after Maung 
Hnin hnd rnaiTie<l Ma Kywet O. 

The only evidence on the other side Is 
that of the witnesses ilaung lima and 
Maung Te Naung, whn $ay that all the 
lands were inherited from Maung Katbe. 
They fire mach lese definite than Ma Pon 
Nyo and ^laung Kyaw Nya, and they were 
disbelieved by the Township Judge, aixl, 
therefore, I think the evidence given by 
Mu Pon Nyo atul Maung Kyaw Nya should 
be taken as correct. 

If he had been living, therefore. Maung 
Ne Kya would have Ueu entitleil to one- 
Ihirtl of the land •. one-Imlf of the IhihIs 
* ktid * and one- fourth of the lands * and 
*. It remains to be considered whether the 
plaintiffs appelkatits are entitled to these 
shares or as out-of-time grand -children to 
one-fourth of these shares. 

The learned District Judge in award- 
ing the plainliffs. appellants a one-twelfth 
ehare of the landn overlooked the rale that 
out-of-time grand-children, if they be the 
children of the oNraMa sou. receive the 
same share as their youngest uncle or aunt. 

The question of the dehuition of theoNruMa 
son, however, remains. Tbe eldest son is 
generally but not necessarily tbe asra/Aa son. 
The son, who in case bis fatheidies or becomes 
incapacitated is competent to take his place 
in the family, is the auro/ha son. If the 
eldest son be blind or otherwise incapacitated 
his younger brother, if competent, and not 

he is the wuraMa son, vide the text from the 
phainmafhfilkvaw and other texts collected 
m section 62 of tbe Digest, Volume I. 


Consequently, I take it that until the eldest 
SOD reaches the age of discretion there can 
be no auratha son in the family. Again, 
though tbe eldest son cannot claim oue-fourth 
of the estate fiom his father on the death of 
hie mother, he can claim that ehare from 
hie mother on the death of hie father 
becau«e he then takes his father's place 
in the family, he nevertheless, if competent 
to replace his father in case of the latter’s 

death, i>ec<»mes the 'aurafha' son as sooa as 
he becomes eo competent and does not have 
to wait until his father's death to attaiD 
that pusitiou. I think this is clear from 

the texts collected in section 162 of Volume 
I of the Digest, nf which I would particnUrly 
mention that from the /Mammo, which is 
more emphatic in the original Burmese than 
in the^ Bnglish translation. The Burmese 
runs: “If the eldest, the anralhu, son dies 
whilst his parents are still living . • 

. ”, thus clearly indicating that the eldest 

son may attain the position of an oNre/As 
son whilst his father is still alive. 

It ia not suggested that Maung Ne Kya 
was in any way incapacitated from taking 
his father's place; he married and had child- 
ren and, therefore, moat have attained the 
age of discretion and in fact only predeceased 
bis father bylOyear.s. He wsb, therefore, 
the HHrft/ha s*m. 

U is not necessary to go into the qoestioB 
whether it is only the eldest son of the 
anratha aon that can get the same share 
as the latier*8 youngest brother, because 
Maung Ne Kya'a eldest son is still alive 
and ho and his brother — the two plaintiSe- 
appellants — can obviously only get their 
father’s there between them. 

Lastly, at I have held that the lands 
and * were redeemed by the 1st defesdaut- 
respondent for Ra. 61-8*0, it is obvious that 
the plaintiffs-appellanta most pay their share 
of this debt before they cau get their share 
of the inberitance 

One final difficulty remains. Xhe lauds 
• and • were mortgaged and redeemed 
as one parrel, but the plain tiffs-appellaats 

are entitled to one-third of • and to one* 
fourth oF the land * and the qoestionis how 
the redemption money is to be apportioued 
between these tvro lauds. The area of ^ 
is slightly more tbau five times that of 
but its value according to the 1st plaintiff* 
appellant is only five -fourths of the value 
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of * and (bis valuation baa not boon dia* 


pntad. I think it is fairor to apportion 
the ehar^ aceordlniir to the valoe of the 
lands than according? to the area. The 
plaintiffs* a ppeUanta maati therefore, pey foar^ 
ninths of lU. dl«S'0 — R«t. 27*&*4. 

The decree of the lower Appellate Coart 
>a aceordin^ly modified an follows: -Upi»ii 
the plaintiffS'SppelUnts paying into Coart 
within elx months of this date the som of 
JU. 37-&.4. the lands *. *. * snd * 

will be partitioned and a one<tbird share 
of *. a one*foarth share of the lands * ackd 

* and a half share of the lands * and 

* will be given to the plaintiffs* appellants, 
V. e., 4*66 acres altogether. There will Ite 
no order as to costs as the pin i n tiff s*ap* 
pelUnts elaimedaboDtdonble what they were 
entitled to. 

Appeo/ acctpic-t. 


MADRAS HIGH COCRT. 

SicORP ClTiL Appksi No. 1606 op 191 4. 
September IS, 1916. 

Prssenl: — Mr. Jastice Sesbagiri Aijar and 
Mr. Jastice Napier. 

Tbi raja or ?ITHAPURAM,turocob 
U. SDBBARAYADC GARC, dswsm srp 
soTUOR rsR u An krt— P 1.&1 pt i pp —A rra ulart 

wrg*t$ 

JONNALAQODDA VENKATASCBOA 
ROW — DspsROi RT — RasPOxpeRT. 

iCodwu Ut>d Att (I 9f \9l»), Ch. li\ ■ fiR 
—AfMtmtallQ tahan<f*l mft rntt^ inta 
AelMma »a(o/orrr— PeCUs end DuehiUkts 
Mk4«r lUat lUeovtrg v^tKer •• ttamat 

«/t4r g«ee(M land Act tame into joKC. 

Aa agmsoat to pay an incr«a«ed rate of leat 
•atandiBio bsfora (ha Uadras E&iatea Land Act 
oama into foraa by a panoo who wai a yearly laaaol 
doaa aot bind hiqi attar tba Aot came into tetoai 
at hiattacu Is ebaagad by (ba Act. [p. 03. eoU S.1 

eaotioaSS tppUaa only (o fottoA aod MneatuAce 
axohaogad aaea tba Act came iatg fierce and no 
ratrocpaotlra affact caa be giran to that aoctien aa 
as (o bnag witbla Ua oparallon Mfreo sad MacAiriSeii 
axecuted aadec tba Banc Racorery Act. VUl of 186S, 
and teaabla for a year oaJy . [ p. 83. col . 

Second appeal against (he decree of the 
District Cod rt of Godavari at Eajabmnndry, 
in Appeal Snit No. 185 of 1913. prefenwd 
against that oP the Court of the Head'Qoar- 
ters Deputy Collector, Cocaaada, in Liaxid 
SttitNo. 122 of 1911. 


Mr. N. SriHii'ux Ai’jinQur, for ihc Apin*l* 
lent. 

Measra. T- uuil V. 

for (he Respondent. 

Jl'inaiEXT.— Tho .lofeiubiiit wa#; Id 
into p<>.<ae^ioii b.^fnri* the Mndr,t:< Kstutes 
Land Act arider K^diilnt 111 which lited 
the rent a I Rs. i*JI por /«k//. Snt I lenient 
operations hoirnii in the :••/»/ u-f-iri, nnd 
the Settlement Ollir>*r recoin niemlod thnt 
a rent of Us. ahouhl l>e levied on the 
holding. 

Coii.<e<|uentlj' in July l!hi7 the ddcmlniit 
agreed to p^y Us. and chUI u yenr. us 

be unJerstiMid (Imt to Ih* the ivoMininonilution 
of the Stdtienu'iil (Mliocr. .Meiinltruo the 
Madura Eslnteu Lind .Vet came into force, 
and the defendant became u pcrinunGiit 
tenant. After thu Hrst year was overt 
disputes arose rcgafiliiig thu rate of 
rent. Nothing was (Miid for Fasli I'Udi 
Then the officials of the s^tni'Hi/nti sug. 
gealed that the rent .should be brought 
down to Rs. The defendani agreed 

to (his, but stipulated that this rate should 
not apply to FixAt 1319^. The defendant paid 
at the rale of R-s. 286 for 1318, 1319 

and 1320. The pre.sent suit is tu recover the 
balance due on the footing of the rent agreed 
in Joly 1007. 

The Deputy Collector gave the plaintiff 
a decree for rent at the rate claimed 
by him. The District Judge held that 
he is not entitle<l to anything more 
than 266 rupees a year. Wc think (be 
lower Appellate Court Is right. It was 
argued before us that ns tlir only binding 
agrecDient was that entered Into in July 
1907, Qoder section 62 of the Act. it is enforce* 
able for the euit foslit. We are unnble 
to Dphold this contention. Chapter IV deals 
with permanent occupancy rifota. The 
agreement come to at a time when the 
defendant was only a yearly tenant caonot 
apply to his changed stntua. Farther, we 
are of opiniou that section 62 only applies to 
and mHchih'ktu exchanged sij)ce the 
Act came into force. Under the old Act, 
paitas and machihlas remained in force 
only for a year and we see oo gioaod for 
giving retrospective operation to section 62. 

The only provislooe which enable Coarts 
to fix the rent are contained in sections 27 end 
28. There were payments at the rate of 
Re. 2$6 for a uamber of f tub's. This was 
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in pursnftnce of a compromLn^ ari’auged b«t« 
w»'en (he parti«.^. AUhocgh there were 
iilspotefl regarding some unessentinl par- 
ticolars, we think that the parties were 
agreed on the main question aa to fiaing 
the rent at Ks. 2^5. This w’as the aoioant 
lawfully paid in I3IS to 1320 and 

was lawfully payable in the subsequent/ rif» 
amlep section 2S of the Act, 

The DUtrict Judge is. therefore, right in 
holding that the plaintiff is not entitled to 
anything mope than Ke. 285 fop the soit 
/aath>, 

We dismiss the second appeal with 
costs. 

^ Mr. Rnmadoss’s client agrees to pay the 
inlerest on the arreaps due, if it has not 
heeii already paid. 

The raemoi-andum of objectioos i.s also 
dism «sed with costs. 

•Ippenf dtsmiMtl. 


UPPER BURMA JUDICIAL COMillS- 
SIO.NEK’^ COURT. 

Ctni AppsaL No. 81 or 19U 
April 27, 1915. 

Pwnt:_Mp. Jlc Joll, A. 3. C. 

511 CHAN Mr A AND ANOTIIKK 

Dependants— Appblusts 

. verpitf 

i«W-/NWMtfr-SA4ire «/ fhtUrtm 
^Ant merridge Kciiina cAiW • S»/W* weead 

Uo^ier tlio Dnddl.«t Uw adojHi^.tke 

s mere cootrmet. aor k ii a sraul er ocber 
Uwp^itjob of property, wr 1$ an ado^ka wnSr^ 
i therefore, tbe fsT xk^i 

• aoed of sdciption wm drmwu up docs aot ore 
cludo otUer ©videoceof lh« adoptieo. (p.ft6.«ol*Tl 
Tbc object of tUc Uthma a<lop(io« h eoiwraUy (« 
pronda tbe udopiiv* ^arrolSwUl, hfur la^lU 
<MB of Bucli an adoption tberc must be a distil 
ocrtiiwoiiwb.cb it take* placo, >» maut bo peWk 

[? M “* 

According lo ih« Bnddbist Uw of faUerita^c/. 

^ WArriago are. ao ibe death ol 

theufalbor, wbo baa married again after tbe death 
of^r mother, aattilcd lo ihree.foortb* of t h. 

Sihe 

itr 


tisn 


In (be ea»e of beiViwe child hnag apart frou hii 
adopt! re pareois. (he ml (jDestion for determination 
is M’heiUcr die Aiirr^unding rircamalaoees prorsd to 
exUt cMablisli an inicatiooal screraaco of tbe 
family (k or no(. 'flie rcqniremont of joint red* 
tianc*' can Im* safety released in the case of an 
child who is also a blood relation, [p. 99. 

col, l.j 

IVhcrc the tnViMo child was tho oleco of tho 
adopd re father -nd ayearufler her marriaffo lirad 
in a granary in his compound, except for ooe year 
«brn she lircil in lier fatlwr. in. law's house, tad for 
certain months in every year during which ebo 
Jiivd in a AeMhiit f«>r (lie purpose of vullivatiogbar 
ajopfire fallier’s firldr 

(hni so farts a jeliit living was conecraod, 
(he requirements of the DAawwerWs were luAclootly 
complied with and vonsequenlly the bordun <d 
proting that she wus by uiidut if ul conduct doberrsd 
from ioheriiing was on (bo adverse party. [p VA 
e«l 2 ] 

•Mp. 0, O. S. PtVfop. for the AppelltnU* 
Mr. }{. K. ^(in'-rkr, fop (he Respondenf* 
JUDGMENT. — The 1st <lefe»daiit.nppel* 
larit is the widow of Menng Po, deceaxed, 
and the Jnd defendant>appp]Iant is (l)eir 
infant son. The plniiitiff.re^ponderit sued 
them for a three^fourtliK share of Maong 
P«’i entalea elleffing that she had been 
a<lop(e<i by Maong Po and hie first wife, 
Ma HU Onti. as their Av/>ma rhildf and 
that the whole of the e^lnte had been ac* 
quired by 5Iaung l*o Ivfnre ho married 
the 1st defendant appellant and had been 
laknn by him to that marriage* 

The defence was that the plaintiff s* 
■pondeift was not 5Iaung Po’a iteflimd 
daiighter. that even if she were, she had not 
maintaineij filial relations with him and 
that in any ca«e she wa« not entitled to get 
tbree-foaHha of the estate. 

The Coarta below found the adoption prov* 
ed and awarded plaintiff*respondeot three* 
fourths of the property taken to the l^nd 
marriage and one. eighth of the of 

that marriage. The defendanta appelUnte 
have r^3w appealed under section 100, Civil 
Procedure Code, on various grounds, 

The firtl ground is that tbe findings of 
the lower Appellate Court as to adoption 
are cootrwpy (o the provision* of Buddhist 
Law, inasmuch as (1) (here was little or nO 
evidence rtf publicity and notoriety, and (2) 
there was no evidence ae lo whether the 
adoption was iaitima or nprt'WfWAo. Be* 
liance is pU^^ed on J/a Ptra t. 3/d 
Tkt (1) as to adoption being a mixed qoei* 
tion of fact and law. I have so doobt a* 
(M 1 L. B. B. 279. 
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to tba comotQew of (bis coaUntioo, bof 
of poDrao thU Coart cannot go into iho era* 
dibility of witnoasoA in an appeal nnder 
Motion 100, Civil Procedure Code, anleas 
tbe lower Appellate Coort boa comnitted 
eoTTie error of law or procednre in believing 
or diebelieving the witneMee; and tbatie not 
nrged in the preae*>t ceae. 

Now apart from evidence of repnte there 
• ie the direct vvidenct of Maang Shwe Lon 
(plaint iiT*reapondent*a nalnralfather), llaong 
Tail U, Maung Pi (lilaniig PVa bmtber) and 
blaung Kyi Maang that the plaintiff* respond • 
ent was adopted and that a ceremony to which 
mmibe were inviteil was held. bJaong 
Sbwe Lun on croas>exacainetion gave evi- 
dence which contradicted the pla intiff* rea- 
pondent and went to ehow that there had 
been a rapture of tbe hlial bond, bat on 
re* examination he contradicted bis previous 
statements. The CoorU below discarded 
the whole of bit evidence on tbe ground 
that he was a paralytic, t do not thiok 
ibeir action can be called in question in an 
appeal nnder section 100, Civil Procedart 
Code. The other witnesses, if believed. 
— and their credibility cannot be qaestioned 
now— eoDcloaively prove the adoption and 
prove that it was a public one. Moreover, 
there is evidence of later repute, e. g., that 
given by the witoesses Maung Kyaw Za 
Maung Shan Gyi and the important docu* 
mentary evidence that theplaiQtiff*respopdent 
was entered in Mat^^Tmedoassesainent rolls 
as Maang Po's daughter. I would add that 
the civcumstaatial evidence corroboratee the 
direct evidence of tbe adoption, but it is 
Bn&euessaiy to refer to it because the direct 
evidence whicb cannot now be challenged 
proves the adoption. 

As to there beiog no evidence os to 
whether tbe adoption was a ktitima or an 
apQdfiiUha one, 1 would say in the 6rst 
place that tbe point, if taken at all, should 
have been taken in tbe Court of firei iostance. 
To allow theevideoee to be recorded without 
asking a question on the point and then to 
urge on appeal for tbe first time that there 
was no evidence os to tbe kind of adoption 
woe not fair to the plaintiff-respondent. I 
thoroughly agree with the learned Divisional 
Judge that it must be taken that when 
the witoesses spol^p of as adoption they 
meant a Je$ilinui adoption. Unreover tbe 
videuce points to a Mima adoption and 


not to an apoadtliha one. An cpndditihn son 
is described in section Ih of U Gaung’s 
Digest as, a foundling brought up in the 
family'* (ilanu), **a foamlling adopted casual* 
and brought up in the family'' ( M /rr^), 
a child csaoally adopted and hintught up 
in the family of the adoptive being 

abandoned hy His natural parent^*' (AVi !*/>{;;»). 
' A child casual ly adopted whether its parents 
or relatives are kn^wn nr unknown*' 
(DAeniMa and "son casually 

adopted through compassion" {Kawltiw , 
son casually adopted" ( Fi'orVcAniru). "a 
foundling brought up in the family" 
(/*rtk«Ten»n‘>. "foundling or destitute child 
casually adopted" ( Ifaan). "Fouudllng casu- 
ally adopted" (PiJNsm and and 

Aeiteeb<'a). It is clear that there is a very 
great distinction between such an adopthm 
and a ketfiaia adoption. In the lattei* kind 
of adoption there must he a distinct <>c* 
casioD on which the adoption takes place, 
it must be public end there is very often, 
though not always, a ceremony. The object 
of the adoption is generally to provide the 
adoptive parents with an heif. The reason 
for an appodd tthn adoption is pity for the 
child, who is destitute, an orphan or 
abandoned by hii parents. The adoption, 
though perhaps not necessarily so, is at any 
rate usually a gradual process, m that 
it ii generally impossible to say at what 
precise moment a child taken into a family 
became an apaddittka child. All idea of 
a ceremony m such An adoption is 
excluded by the language of the 
defioitions. 

In the present case Maung Po and bie first 
wife, Ua Hla Duo. were childless and no 
doubt wished for an heir to inherit their 
wealth. Tbe pUintiff.respondvnt was Ma 
Hla Dun's own niece, there wee a ceremony 
and after she was taken into the family 
she was treated os a kfitima danghter would 
have been. 

The sort ground of appeal ia tliat the 
lower Appellate Court contravened the 
^vieions of the Evidence Act in that 
whilst discarding all evidence of the 
document, it admitted oral evidence of 
Maung Pi and Maung Kyi ^Uung, who spoke 
to the execution of a deed of adoption.” 

Bui the learned DiviaioDol Judge did 
not rely on the contents of tbe deed de* 
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posed to, lie relied on tlie evidenee ffiven 
by these \Yitnes«e«i that there was a public 
ceremony at which the plaint iff- respondent 
was adopted. An adoption, like a tnarnase, 
is not a mere contract, nor is it a grant 
or other deposition of property, nor does 
the law require an adoption to l»e in writing 
anti, therefore, the fact that a deed of 
adoption was drawn up, docs not preclude 
other evidence of the adoption. 

The two grounds of appeal are 

that the lower Appellate Court should have 
found that the hlial tie, if one had ever 
existed, had been rnpture<l and that as 
aeparalc living was proved it should have 
placed thelmr<Ien of pr«Hd on the plaintiff- 
respondent. 

To take the last point Hrst, it was held 
in Mil u no >Ajre Thwt v. Mn Sat . >9 U) 
that in the case of a son living 

apart fi'om Imh adoptive parents the bortlen 
of proving that he bad maintained Hlial 
relations and that there had not been a 
severance of the adoptive tie was 00 him. 
But in that case the rulings Jfuuap Hfag 
V. .1/a AiN (d) and Mu v. Mhhh^ 

Kuwin (4) were approvetl. In (he former 
ease the late Mr. Burgess hel<l that the 
reqoiremant of joint residence could ^ 
safely relaxed in the case of an adopted 
child who was also a bloo<l relation, and 
in the latter case he Mid, “the real iMoe 
for determination in such casea ia whether 
the surrounding cipcoroslancvs proved to 
exist establish an intentional severance 
of tho family tie or not." This passage 
was quoted with approval by Mr. Justice 
(now Sir lUvUt) Thirkell- White. In J/aang 
Shw« Thun V. Ma Suing it), there is nothing 
to show whether the plaintiff was a blood 
relation of bis adoptive mother or not, bni 
he had been living apart from her for 
n years and during that time she 
bad only visited him once and he bad 
only paid her one visit ami that was 
immediately before her death. It was 
held that the circumstances of the case 
indicated clearly an intentional severance 
of the sdoptive lie. la Manap Aing v. Ma 
Kin (Z), the adopted child after marriage 
lived in a house in the same compound 


(21 U. a. U. (1897-01), II. p. 185. 
(a) D. B. R. (1892-08), Tl,p. 22. 
(4) TJ. B. B (It0?-0»i), IJ, 178. 


as the adoptive parents and it was held 
that the reqoirementd of the Vhammglhch 
in respect of ilte joint living were practi- 
cally fulfilled. In 3ia Oyan v. Maung 
Ktftein (4) also, the adoptive daughter lived 
after her marriage not in her adoptive 
parents' house but in a hoose close by. 
and it was held that she was entitled to 
inherit. 

In the present case, a year after her 
marriage the plaintiff- respondent lived in 
a granary in her adoptive father's coQ- 
pound, except for one year when ehe lived 
in her father in-law's house, and for eeriaio 
months in every year during which ehe 
live<I in a field hut for the purpose of 
cultivating Maung IVs fields. Followmg 
MoHug Aing v. Mg AVn (3) and Mu t. 
M'OiHg Kywin (4), I hold that so far as joint 
living is concerned the requirements of the 
DAaMiMrx/A«f/r were sulBciently complied 
with, and consequently the burden of proving 
that the plaintiff-respondent was by undu- 
tiful conduct deliarred from inheriting, was 
on the dcfendants-appelUnts. 

Now it appears from the evidence that 
the plaintiff-i’eapondent on one occasion 
ui»eartbed some money which Maong Po bad 
buried and apparently misappropriated 
some of it and was turned out of the 
house tn coneequer.ee. and it is alleged 
that the adoptive tie was then ruptured, 
liat when turned out, pUintiff-respoodsnt 
went and Jived not with her natural pa? 
rents but hi her father* in-Uw’s hoase and 
she sobsoqueiilly returned and again lived 
in Maung Po*s compound. It is clear from 
the evidence that they were reconciled 
before Maung Po married the first defend- 
ant-appellant, and I agree with the learned 
Divisional Judge that the circumstances do 
not point to a severance of the adoptive 
tie or disentitle plaint iff-respondent from 
inheriting. 

The Ne^ ground of appeal is that the 
lower Appellate Court erred in relying upon 
the thathamf^a roll for 1906-07, in which 
plaintiff-respondent is shown as Maung Po’s 
daughUr, whereas in the roll for 190S-09 
ehe is shown as living separately and as- 
aessed accordingly. 

1908-09 was apparently tbe year during 
wbich plaintiff- respondent lived with her 
falfaer-in-law. Three extracts from Maf/Ad* 
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roll* wero filod, nV, fnj* !d06»07, 190? 08 
ftcd 1909*10, in oach of which iho 
pUintiff*ro8pondoQt fa shown m Moudb Po's 
daughter and ia aasa.^sad with him as ono 
hooaahold, The extract from the roll for 
1909* )0 la in accordance with the evidence 
that plRintifF^renpondenl after heinff driven 
OQt of the hosee bj Planner Po went and 
lived a ;ear in her fathee in-law*e houRe 
and then retnrred and lived with hlaon? 
Fo ajrain, i. e, in hii compnond. 

The next gro^rtd of appeal ia that the 
lower Appellate Conrt did not consider all 
the evidence for the defenc*. The witnesAee 
for the defence fried to nabe ooi that the 
plaintiff*respondent went to live in Maonp 
Po'a hoase aa servant and that at the end 
aha waa bia tenant and worked his land. 

Bat it ia goite certain that if plaintiff* 
respondent had merely pone to live in 
hfaopg Po'a honae aa a servant, the occa* 
iioD wovld not have been celebrated by a 
ceremony to which fongyii were invited and 
defendanta.appellants' own witnees, hlaong 
8o» admitted that there waa aoeb a cere* 
isony. A tenancy might explain plaintiff* 
vaapondeat^s living in Maong Po'a Said •hot, 
bat it would not he a eofficient explaoa* 
tjon of her living in hia cemponnd. 

The Urf groand of appeal is that the 
ibare awarded to the p)iintiff*respoodent, 
rit.t three-fourth R of the property taken to 
the seeood marriage and one^eighth of the 
Icftctpisa of that marmge, is contrary to 
Baddhist Law as there ie a eon of the 
aecond marriage. It has not, however^ heeo 
stated what the correct share ia. 

Tests from many Dkammothats dealing 
directly with this question are collected in 
aection 229 of 0 Gaong's Digeat, Tola me 
1. These test#, however, are by no means 
onantffloas and it ie very noticeable that 
no text from the AfauHtcve ia included 
amongst them, and 1 have not been able 
to find any text id that f/AummoMot bear- 
ing on this question. The text from the 
Tatathol quoted in seetion 229 gives the 
children of the first msrriege one* half of the 
property taken to the accord marriage aud 
the widow aud the ebildron of the second 
matriage a quarter each, but the great 
maiority of the DhammothatB are divided 
into two aohooir, of which cue givee the 
ohildreo of the first marriage three-fonrt be 
. of the pr^ort^ takes to the Beoopd mar- 

r 


risge and the widow r>ne*foortli, and the 
other gives the children of fho Hrst mop. 
risge the larger share, the widow a share 
and the children of the second tnsrriagea 
ehare, and the more numerous texts give 
these shares as five- eight hs. two.eighths end 
one-eighth respectively. Apparently the )a>e.st 
ruling on the point is Ma l^i'k v. Manna 
ywa (fi). In that case a Bench of the 
Chief Court of Lower flarma held that as 
the majority of the texts cited in section 
229 of U Gaung's Digest were in favoui' 
of the children of (he first marriage getting 
three-fourths of the property taken to the 
aecond marriage, that rule should be adopt, 
ed; it wa.s, however, apparently not noticed 
that most of the texta that give (his rule 
do not specifically state that this rule 
applies where there are children of the 
second marriege. The rule generally stated 
is Ihst the children of the first marriage get 
three-fourths and the widow one-fourth and 
rro reference whatever it made to the chil- 
dren of the aecond marriage. Section 220 
of the Aifn4nHt(kfp>i DhammotKat runs as 
follows: Let the property brought by the 

father or mother he divided into four 
shares and let the children of the former 
marriage take three shares and the step- 
father or step-mother one share. This 
rule applies when there is no issue by 
the second marriage. If, however, children 
are born after the second marriage, let 
the property brought by the father or 
mother be divided into eight shares, and 
1st the children of the former marriage take 
five shares, the step-father or step* mother 
two shares and the children of the second 
marriage one ehare." The AftaMnkbepa 
Dkammoihai wsr compiled by the late 
Kinwon iJingyi, U Gsung, (ha compiler of 
the Digest. 5e was learned in Buddhist 
Law and had experience of its applicatiou 
and hia opinion is entitled to vary great 
weight. Unfortunately (his particular 
work of bis ia dogmatic Xo authorities 
are cited; throughout the work there is 
evidence of attempt to recoucile contradie. 
tory texts of the older OkammathaU without 
any bint of the method of reconciliation, 
and the teudeney ie to elaborate intricate 
rules of division of property, which are never 
followed in practice, e. g., the rule given in 
section 161. 

(A) 4L.B.A. no. 
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Now it IB obvioQs enoogh that (lie rolee 
givtQ in the older iManiMaMat< for partition 
of property brouglit to a second marriage 
between the children of the tirst marriage, 
the widovT and the children of the second 
marringe ai‘e contradictory, and potting 
aside a few uF the texts, it looks at hrat 
Might as it the role given in section '220 of 
the successfully reconciled the 

majority of them, because the majority 
do not mention children of the second 
marriage when giving the rule regarding 
the partition of property taken to that 
marriage, and consequently it might be 
assumed that the rule of three •fourths and 
on«*fourth only applies where there are no 
children of the second marriage, and that 
when there are such children, the rule of 
hvo*eighths, twu*eighths and oiie*eightli 
given hy the other J^haniMathati applies, 
^ut in the fir'-l place, it seems to me 
irupossible that the compilers of the former 
Dhunxmiifhou can have overlooked tho 
point that there might be children of the 
second inarriuge, seeing that they proceed 
iiumuliutcly to refer to auch eh i Id re u when 
conaidering the partitum of the ifiiftptft 
of tho second uiarriage, ainl in the second 
place, the text from the after 

giving the rule of three -fourths of the otet 
props Ky to the children of the lirst 
marriage and one-fourth to the widow, 
continues, 'such property shall not be given 
lu tho odspriiig of the second union,'' and 
the text frooi the i/apufje says '*The 

mother having died, the father marries 
again and dies leaving issue by the second 
marriage. The children of (he former 
marriuge shall get three oat of four shares 
of their own parents' property and the 
remaining share shall be given to tbeir 
step-mother.'’ it is further to be noted 
that the Lfhammalhalg that give the tive- 
eighths, two-eighths, and one-eighth rule 
are couch older than the MunytH and the 
Vayaija. 

Finally, the rule of three-fourths to the 
children of the tirst marriage is perfectly 
intelligible as was pointed out by Mr. 
Justice Moore in JUu Leik v. Mait/ip Xw 
(b). The children of the tirst marriage 
get their own mother a share, ris^ 
one -half, and they get tbeir fatber’.e share, 
in all three fourths. The children of the 
second marriage get nothing becaose their 


mother is still liviog, but oo her death they 
get her share. 

As regards the UtMptpa of the second 
marriage the texts are almost unanimoos 
that the cbtldreo of the 6rst marriage 
get ooe-eigbth and thU role has not bees 
disputed. 

1 thus agree with the lower Appellate 
Court on all points and dismiss the appeal 
with costs. 

Appeal dimifitd. 


MADRAS HIGH COURT. 

Skcoxp Civit ArrsAL No. Ia6$ or 1913. 
August lb, 191a. 

PrcfeNF:-»Mr. Justice Sadasiva Aiyar and 
Mr. Just ice Napier. 

NAVANNA VKXA HAMA CHSTTY— 
DR rax PA VT No. 1 — Aprsuaxt 
venue 

A. L. A. R. R- M. AHUNACHALAM 
CHKTTIAH ASP ASuTUBK-^Puisrirfs— 

RKSPONPBStS. 

yimimt lanil Afl (i v/ «. 16li 

••f -itrlHf uuHft f, Jg|, frcHttd^Ciftumtlentei 

f9 b< f'miijtrfi, 

SpLibn 131. Madras Vmhc* Umi Act. la niMndod 
!•» iho lamlbulUcra iig(iim»uv for the relwH 
iticiiliotKiJ thprviii only wlicn IUp liuldiag as a 
wl««4« itmwlvrvU sub»Uut tally unfit fi*r HxricuUuni 

|•«lrpoa(*K 1»y iIm acla of tlic ryaf conimiUcd ea Inc 

wImAc ur oil any part uf I be boliling. C|>' ICO, I v 

(o arriviug at a deefaion aa to rrliotbcr tliS Aon>i"r 
ia ao ruiiilorcU until by t lie avia uf 
ryvi uu aay part gf tlie lioUliag. refvroaoe muat M 
bad (o ilio viiTUoiataDcra of uidividual vaaor. lu 
(be rise oT the UoMiag, to the area withdrawn frUB 
avlHal cultivatiou and (u the effect of aiivh withdrawal 
Upon llw fituear of tbo holding uken aa a whole M 
prvtiiablc cultiTatioa. {]». lOO, cola. 1 4 X.j ^ 
ifvn Jfe/wia UitHr v. SHreadra , .Vataron 
34 C. ?l8i 17 U. b- J. «l tP. C.)i i if* b. T. li 
C. W. >f. 7»4|9C. L. J. llh 9 Mem,,L. R.7MsJM J.A. 
133. (ollaaed. 

Appeal aguinst the decree of the Uistriet 
Court of RAunsd, iu Appeal Suit No. lOo 

of 1913, preferred against that of the Court 
of the Deputy CoUec(or of DevakoiSi in 
Nummary Suit No, 556 of 191J. 

Alesera. T. Ranguchariar and 
neaivu Aiyar, for the Appellant. 

Mr. 2f. SnetVoea Aiyartgar, for the He* 
spondeots. 

This second appeal coming on for hearing 

OD the 30tb October 1914, and bavins 

over fur consideration till the 6th November 
1914, tbe Court delivered the following 
JUDGMENT.— The 1st defendant is w« 
appellant... The plaintiffs ^ho are. tbu I w- 
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lord* of the pUint Usd brought this suit 
for ths folloviniT reb«fs:«^ 

(а) that ths permanenc dams^ to the 
plaiAt laod area of Hh i^NrvArAfom^ iodicted 
bf the defendants hy their haring ereoted 
two wa]U oo the site and placed two stone 
pillars thereon, be removed at the defend* 
anU* expense ; 

(б) that the defendants may be made to 
pay tbe pUiatiffe tbeir eusts. 

The plaint fib AwniArArant area is in one 
comer of a big fo/s land measoring a little 
over 12 linruMems m extent in the village of 
Kalakkiidi. Tbe plaintiffs* complaint is that 
as the 12 and odd A^ruJrl<w>u were granted as 
lands on tope cowU (that is for coUiva* 
tion of frnit trees), the defendants had no 
right to convert any portion of tlie ]ai>ds into 
a boilding site and the defendants by enelos* 
iiig Hh kuruArkdflt by walls, by railing its Isvel 
and byGxing stone pillars have made that 
portion nnfit for bortieultare. The seit was 
brongbt in the Revenue Court under section 
151 (2) of tbe Madras Estates Land Act. 

Tbe second issue raised in the case wss 
whether the suit land or any portion of it has 
beep materially impaired iu ita valoe for 
agricaltaral purposes and if so, when ? The 
Saits DetjUty Collector gave his finding as 
clear from the evidencu that 
the |tb fearuftkom in qaeetion has been render* 
ed unfit fot cultivation. I, tberaforw. find this 
usaa in favour of plaintiffs.*' Kow tlie iseoe 
was whether the enit land or esy portion of it 
hu bwn materially impaired in its valoe for 
agricultural purpoaea and the finding is that 
4 th htrukkam in question has been rendered 
unfit for csUivation. There ie no finding that 
the suit land of 12 and odd kurukkame taken 
«a toAo^ hae been materially rendered unfit 
for cultivatiou as a tope. 

^ The lower Appellate Court in a very short 
judgment says: “It may be that the plot in 
question is only a small fraction of the bold* 
ing but that oircumstanee would not taka 
the case out of tbe purview of section 151 of 
the Madras Estates Land Act;'’ and on this 
finding, tbe Suite Deputy Collector's decree 
direotiog tbe defeudante to remove the walls 
and to restore the laud to its original state 
was confirmed. 

Of tbe contentioue ia second appeal before 
us, only one need be coosidered, the others 
wot being seriously pressed. That one eon* 
tantUii is 4hst tbe Ooorti belodr have' not 


considered and tackled (lie qucnlion whether 
there was a materinl impairing of (he holding 
of 12 and odd kHrulkam^ taken ns n whole by 
acU done on the plaint ;th kiinikhofmvLKi, 
end that ia what they ha<i to consider under 
section 151, clause 2. of the MnJras B^eatcn 
Land Act. 

Section 151, douse 1, of the Act is on 
follows 

'A landholder mny iustiCiUc a hchnu 
the Collector to eject >m omipuncy njU 
from Uls holding only on tlie ground that the 
rifrt has niaterinlly iiupain*tl the value uf 
the holding fur agricultuiHl purposes ond 
rendereil it substantially uriHt for such 
purposes.** Clause 2 nllow;* thr landholder 
to sue not only for the relief of ejertment 
meutioned in clause 1 bu( sJxo for injuiif* 
tion. or for the repair of the damage, <*r for 
eompensslioji op for a coiubin.ition of ihvso 
three reliefs. I am nnahle to acerpt the 
ingenious argument of the respondents* 
learned Vakil, Mr. .S. Snnivaaa Aiyangar, 
that the right given by the second clauKo 
to the landholder allowing him to sue for 
au injunction, is not guvernod by the pondi* 
tion laid down in the Hr^t r]au»». namely, 
that the ryot muse haw muteriully impair* 
ed the value of the hniding fur agricul- 
tural purposes and rendered it substantially 
untit for agricultaralpurposea, The second 
clausa is clearly a supplement to the first 
clause, giving the supplementary and 
alternative reliefs to the relief of ejecliuent 
given by the first clau'ie, the right to «ue 
for these .supplementary and alternative 
reliefs, however, being governed by the same 
conditions. 

The provisions of section 151 were com- 
pered by lesrne^l Vakils on both sides 
during the argameiits with the provisions of 
section. 11. Section 11 says: a ryot may 
use tbe lands iu his holding in any manner 
which does not materially impair the valuo 
of the land or render it unfit for agricultural 
purposes.** It will be seen that thete is a 
slight difference between the wording of 
section 11 and the wor,fing of clause 1 of 
section 151 in two points. The word 
“eubstaolially** is omitted in seetJou 11 
before the words “unfit for agcicultaral 
purposes.” Again ths word "and” is snbsli- 
toted io section 151 for the word "or” before 
the word !‘render.” Lastly the words "foe 
agrieoltarai purposes” appear only at the 
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«nd Rfcti<^n 11, wbfre«s th^7 Appear 
after )>oth tV« verbal claii«es in eecttnn 
151, clAo«e 1. 1 am finable to aee wbat 
tbe difference lietireen materially impairing 
the valde nf the holdinf? fnr a^'caltaral 
parpAseft" and **renderinp it aobatantiallf 
anht fnr affricaUaral piirpn^ea” is or why 
the conjonctinii '"and'* «ras sohstitoted for 
“or” in the Utter Re*.‘thm- 1 do not think 
that any renl dUtinclUn waa intended to 
be made by the alifjht differences in 
phr^ae-Un^ between section 11 and aection 
ISI| clause 1. 

The aobstantial qa^atinn for decUinn 
ie, therefore, whether seelUn 151 intended 
to ffive the landholder a riffht to aoe for 
any of the relief* mentioned therein in all 
eases, even if only a part of the holding 
was rendered unfit for affncnltaral par* 
poses or whether it intended to give the 
right to sue for any of those reliefs, only 
when the holding o« a vWr was rendered 
substantially nnfit for agriculfaral porposea 
by the acta of the rgr»f committi'd on the 
whole or op any part of the holding. On 
this uaestion 1 think we are bnand by the 
decision of the Privy Cnancil in ffeW IfoAvn 
i/iMsr V. Nureiidre Aorepen >VngA(l), In that 
case, the Calcotta High Cnart ic conatraing 
section 23 of the Bengal Tenancy Act 
(on which section 11 of the Madras EsUles 
Land Act is founded) laid down that the 
landholder ie entitled to an injnnctinn to 
remove an indigo vat^ hailfc upon a portion 
of a Urge hnlding, "‘U'caase that portion 
had bec<»me evidently anht fnr agricaltoral 
purposes.” Their Lordships of the Privy 
Council say that the proposition of law 
ao letd down hy the High Coort, 
(namely, that even if a part of a holding 
had become unfit for agricoltura] purposes, 
the landlord Ie always entitled to aniojanc* 
tion to certify the eete done on that part 
of the holding) cannot be upheld, as that 
proposition was laid down too broadly and 
unconditionally. Their Lordships say that 

rsferenre mait be bad to the cireumeianees 
of individual cases ” ”tn the size of the bold- 
ing,” to the area withdrawn from actual 
cultivation,” and “to the effect of such 
withdrawal upon the fituesa of the holding 


(i) nw. L.J. dei; aec.Tie (p.ci- su l. 

V ^'aT‘ ^ *' ^ ^ 

•a L lov. 


taken as a whole for profitable cDltivatiou” 
before the relief of injunction could he 
granted. 

We are bound to follow this ruling of 
their Lordship* and as we find that the 
lower Courte have in arriving at tbeir 
conclusions merely cousidered the question 
whether the Hh knrtf&kam in dispute wae 
rendered unfit for agricultural purposes, 
and have not considered the question whether 
with reference to the eircumtancea of this 
individual case with regard to the size of 
the holding, with regard to the area with- 
drawn from actual cultivation and with regard 
to the effect of such withdrawal upon the 
fitness of the holding, the value of the holding 
as a whole haa been materially impaired for 
the purpoae of the horticulture, we cannot 
confirm their decrees. 

I woo Id. therefore, call for a finding from 
the lower Appelinte Court on the following 
issue on the evidence already ou record: 
“Hae the holding of 12 and odd aerse taken as 
a whole been materially impaired in value 
for agricu Mural purposes” ^whloh include 
horticultural purposes) "or rendered 
anbatantially unfit for the said purposes 
owing to the acU found to have hteo 
committed by the defendants on the ith 
itwrwkkuni referred to in the plaint, haviog 
reference to the clrcuoatances of this oa«e, 
having regard to the size of the holdiog as a 
whole and to the aiae of the area withdrawn 
from actaal cultivation and to the effect of 
such withdrawal upon the fitness of the 
holding taken as a whole for profitable 
cultivation.” Tha finding should be sub- 
mitted within six weeks from the receipt 
of records and 10 days will be alio wad for 
filing objectioua. 

In compliance with the order cootaioed 
in the above jodgmeut of this Court the 
District dodge of Ramnad submitted the 
following 

FIKDINQ. • • • 

e • • e 

In the circomstances pointed out above, 
1 find the iasue in the negative and against 
pkiotiffe. 

This second appeal coming on for final 
beariug after (he return of the finding of 
the Icner ApreUate Court upon the issue 
refeyiad vy MJb Unit fb> trials the Court 
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dBUver«d the following 
JUDGAIENT.— ^Vo Accopt tho finding 
and Batting aaida tha decraas of tba lowar 
Coarta. wa diamUa tha plaiotiffa* aait «Ub 
ooaU in all Coorta payable by tha plantiffa 
to tba let defend ant. 

Appeal alhiteti; ShU Aiimisstil 


UPPER BURMA JUDICIAL COMMIS. 

SIOMER'S COURT. 

Civil RsTiitioN No. 176 Of 1913. 

ApHl 30. i9ib. 

Present: — Ur. Sanndara. A. J. C. 

NOA TWE AKP AMUTUBR— 

Ds f C il DA HT* — A ff LI CA HT < 

versHS 

NQA BA^Plaibtifp-^Bbiponokht. 

llmifefion i(cl {IX 4 / 906), p. M^PeemtMf foMAt* 
I /n/#nr»0h. 

la erdar to Mve limitation nnJer Motum BO of tha 
LiDiUttino Aot. 190 R, iba payment coward* intareat 
&Q»t be tba payeoeat of iatartat •»* ouch, tbac la 
to my, tba dabtoribouki pay tha amount with tha 
latantlon that It ebonld ba paid (oworda jnlerett 
and thara maiC ba aocootbiog to inilioata aueb an 
inianHoo. 

Mr. Tha Q^we, for the Applicanta. 

Mr. 0. 0. S. Pillep, for the Retpondeot. 

JUDGMENT,— The defence of the 
defendanU^applicaiita to thia anit on the 
groand of aOD*eseeQtion and i>on«re*reipt of 
eo&aideration waa merely foolnli. and 
tboQfh iba Invrar Court’s judgment ^rely 
complied with the provisiotks of the Uw, I 
think vnder the oirenmataocee it may be 
accepted ee oomplying. Bnt on the onae- 
tiou of limitetion, both the Coarts below 
appear to have gone wrong. The lower 
Appellate Coart considered the point and 
eppeara to have thoogbt that as the pay- 
luente mode by the defends nis were 
appropriated to interest, limitation was 
thereby aaved. Bnt it was pointed oot in 
MoKfip EUtino V. Maung El Gpi (1) that 
to save limitation the payment towards 
interest moat be the payment of interest 
as sncb, in other wor^, there most be an 
intimation by the defendant that the pay* 
aent made by bim is to be appropriated 
to interest. Tba point was clearly explain* 

<1) U. B. B. (16W— 96). It. 466. 


ad in Ifelajnmecf AAfvlfot Khan v. Sank 
Instalment CtmtpnHu, LimiUJ, in Liqutda* 
t»uH (3). It was there a« plained timt the 
payment of interest will save limitation 
when the payment U mule n% that 

is to say, when the debtor has piud the 
amount with the intention that it should 
be paid towards interest and there must be 
something to indicate each an intention. 
The mere appropriation by the creditor of 
these pay men la to interest is not such an 
indication as would enable a Court to hold 
that payments were made towards interest 
as sach hy the debtor. 

it is sttggesteil for the plaintiff rc.spond- 
ent that the payments ware made tnwirds 
principal Aod that the endorsements laiy 
have been in the handwriting of the defend* 
ant. Bot thia was not the plaintiff s case. 
The amounts paid were apparently Ivss than 
the interest due upon the dates of payment, 
and from the calcalutinns given in the plaint, 
none of the principal has yet been paid. 

I do m»t think it is necessary to remand 
the case to the Court of lint inUaoce. in* 
osmucK as there whs an issue on the cioes* 
tion whether thed«fend«nts*applicants made 
payments towards principal and interest. The 
promissory*note having ^en exec a ted on the 
23rd FeKraery 19^0. an l the salt Hied on the 
2*ith March 1913. the claim was barred by 
iMoitation, and the plaintiff's suit must be 
diemiaeed with costs. 

Satt disntiss'l. 

(t1 B lad. Cas 970; 91 A. «»; 6 A. L. J. 61 J. 
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yrRr..E'ji iJCHui.i f. $iMA «i>rsDAX. 

MADRAS HIGH COURT. 

Aiteai. Ai‘aix$T Arret, LATE Order No. 40 
OF 1014. 

AugiiAt 1^, 1015. 

Mr. Justice Saclasivft Aijar ami 
Mr, Justice Napier. 

MVnUGKSA MUDAl.l--PuisTifP— 

D r CR F ^ • I ( •>t i‘k R — Cov .s T e R* Pf.r itiax e t 

An* u.NSf 

SA M A trOUN DAN vM»A\uriieK — 
Dkfrn'pant** — 1*» ri — R»:«<ROSDisf-. 

< 10 / y.rfr,i.,.. r'. > M.r r iS 4 )sj, .. 17 , 
0. XS!, , lOI — t > rJyrrtjMy fM 

»*. hy Ikif.l fm.lf 

O-'lf''. 'ihfthi’i' HfpfAftilU, 

Ah ••nU‘r oo ail rk|>|»lu*Hi i"b hv M 

reetit.^lelHor oUji Cliii*.' tu >ah <V I'l rtoiM 

kBiMiesAaUo innikri-t)' ih csr<Mitio» of ■ j» 

afc Mir paiti-. tM til,- unit, an .,rJrr |ic»^»,d 

UHi|*r «r,MHMi 47 i*t tUv Cuil IVkviIuw* OaU- nixl 
ii ftri-ftluMr vvrh rht>U}(Ji if nlio ..f 

objCCtionj uihiIm Iit chinl |>ai-iu**i« Ihp ,lrliuT> of 
pO‘i>« 

Civil MiM’tllAtti'fmH .Secoml Appeal Ag&inict 
Uie nriler tim District Court of Nnrtli 

Arcol, in Appeal Suit No. "03 of 1913, 

preferi'eil ftffAirjsl Diut of Uie Court of 
tlic Diiilrict Munsif of Tiropattur in Mis. 
OulInneouA Petition No. 132 of 1913, in 

Exeeutioii Petition No. \2$ of 1912, in 

Crigiiml Suit No. 4M4 of 1911. 

Mr. V. IVfiMMfiJfca SQt(ri\ for the AnoeU 
laut, 

•Mr. K. /?. iSViirewqiiifi Hattri, for the Re- 
spoh'ienta. 


.IU1)UMK.\T.-Tl.e r.spond.nts put in 
0 petition III (he Court of (he District 
Muh^if to cancel the delivery of certain shops 
purcliRsed by the decree-holder in execution 
of a decree passed against the respondents 
M trusteesofn temple. 

The respotKlents coutended that the shops 
dul not belong to ths judgment-debtor 
templa solely but to five other inatitutionH 
and further contended that even the 
xiterert of (he debtor temple in the 
corpus of the shop property could not have 
been and vros not legally sold but only iu 
right to receive a share of the rents and 
pi'oGta, 


i' th.t th» MtUi 
was bW partly under section 47 of tl 
Civil Procedore Coda (which has been be 
to apply also to disputes between deer« 
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hold er-purc I lasers and J adgroent-dehtors) 
and partly under Order XXI, rule 101. As 
only one order waa passed in respect of 
both these contention.; by sad) of the lover 
Courts and as that order has been based 
mainly on the contention raised by the 
re^*Ii 1 dents as trustees of the judgment- 
debtor temple, we hold that an appeal lies 
ngninst the onlcr of the District Muiisif tothe 
District Court siid frr>in the order of the 
Ui<lrict Court to this Court, W'e Accordingly 
overrule the preliminaiy object ion raised by 
the i‘t>ponden(A’ Vakil to the entertaimuent 
of this appeal. 

As reganis the meriu, it is clear to us 
fmm the records that all the right, title 
and interest of the iiidgment- debtor temple 
in (he shop; c<nild bo broeght to sale under 
the ttinis of the decree, a cd wore so brought 
to sale ih execution uml were purchased by 
the deciee.holder and not meiely the right 
to share of (he rents and profits. 

The lover Courts’ orders are set aside 
as basetl on an untenable preliminary 
ground. 

The petition case will be remanded to the 
District Muiisif fop the poj^sing of freAli 
order; after giving findings on the following 
points 

(1) Ti» what share in the corpus of the 
pivperlies sold was the judgmeiiUlubtoi* 
temple entitled r 

(^) Jf (be resporulents as trustees ofi the 
other iustitntioiiH are entiled to occupy the 
shops in virtue of (hose institutions owning 
eubstar.tial share.; in (he shops, whetlier 
the appellant is not entitled even hi the 
delivery of the shops under Order XX h 
rule W, of (he Civil i’rucedure Oodei' 

Costa hitherto will be costs in the cause. 

Appt^i uf/oir«f; leinaedn/. 
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MI Si 0 V. KOA URIS. 

UPPER BURMA JUDICrATA COM MTS- 
SIGNER'S COURT. 

CiTiL Ai^PSii. No. ’219 ov 1912. 

May 10, 191 j. 

Pref^n/:— Mr. McColl, J. C. 

MI SA U^PtAiSTiPF — ApPBixisr 

vertiis 

NOA MKII^ AXD AXOTUbS— 
USPSKDATN — RKSrOXt»KSlH. 

PiWKl«iv Co-lf {Acl Tu/ a. II. t'rfJ. V 
/•>.- poutftdi9H nmt mv»itr «• *•> 

/hIikv Mttne m/ lutJmiinM **#»>« 

9nHf9r «iKA u’hffA^r 

lu n )>revuiU» 9uit Cmi* p<H>c*»ftion tlif |>lainiiff 
(^lalmeU m««uo |>i' 0 lit« UnA sln^MU ac« cuv«l us 

w<«llac UiturMiirska'iimliM. lit* Ha» awnriktl 

l»roHu al toady avcrncd. »u«1 (he Jccct^f* wa« •ili'ui 
u* to fnturo ptolita On lii> brinciiig a ffY*U •uit 
f«ir fututi' moine i>Ti»fir» tlu> pica <4 im.Umt.i w«a 
raiwil: , , 

H«M, that til#* mfTO irniiMii'u •»! the CiHirt t*» 
adjudicau npnu thooluim for futarv profit* <Im 1 imc 
oportto aa a bar to a »iiLa(*<|ua>it »»H f»r«uch pr*»hi». 
tl>. lOti col. 1.1 

/Uni Daiitfi r. J/ndw- ih-f-yu. A. 145; A. 'V. > . 
(\fS») 153, ^>11owc<l. 

Mr. S. Mnket jft, for the Appellniit. 

Mr. /. 0. Chntt^rjf^, for the Raspondonts. 

JUDGMENT.— In a prrviona Aoit tbo 
plai oil if* appellant aueil tU <Ufenilant.s-re* 
apoodanU and otiiara for pouessionof aoma 
land of which, aha allaged. the dafaiidanfs- 
raipoDdenta ware in wrutipful poSAfiAAioii. 
In har plaint aha claimed mema profits 
which had already accrae<l, rtt.^ for the 
yeara 1269 and 1270 and also future luesoe 
profits. 

She won her aait in the Dialricl CooH 
and aba waa awarded mesne prtifiUforthe 
yeare 1269 and 1270, but the decree whs 
lilent as in fatare meane piofiU. 

She then brought the present suit for 
maeoe profits for 1271 and 1273 which she 
aatimated at Re. 975. The only defence 
raised was that the aoit waa w jHdMa. 
On appeal the lower AppeDete Court held, 
on the strength of a paaaage in Messrs. 
Ameer All and Woodroffe’a Civil Procedure 
Code that the enit waa ru JniJicaift and 
diamiaaed it. 

Had the plaintiff oot claimed future 
meane profits in her previous suit, there 
can be no doubt that under the Code of 
18B2 ehe would have been entitled to 
bring a separate euit for them, Ni?* v. 

Npa 5hwe Tun CD. but the lower Appel- 

(1) U. B. B. (IW), C. P. C- 5U .» 


late Court hns he1«l that the fact that 
she did claim thorn and the nmiasi'Mi in 
the present Code of certain word* which 
app^re#! in section 244 uf the Code of 1^S2 
.)iake a difference, to iny npinion they do 
not. 

The following woids appeared in section 
2 U of the Civil Pivcednre Code of 1^S2, vi:., 
"uotliing in this huction shall U; deemed 
to bar a separate suit for mesne profits 
accruing between the institntion of the 
first suit and the exeautiou of the decree 
therein, where snrh profit* arc not dealt 
wllh by s%tv]i decree.*' In I he cnnes|)onding 
suet inn 1 17 of tht* |>ie.>*c>it CihIu, thfie 

words have been omitted, lu referring to 
this omission, in their notes to Order XX, 
rule 12, .Messrs. Ameer Ali and Woodroffe 
say: '^The penultimate xection (s/r) )f section 
2tl «if the last Ci>de has not been ru* 
enaclnl, and probably any claim made 
and not evpreA«ly granted in the decree 
will be deemed to have been refused with* 
in (he meaning of Explanation V of 
section II." It was on this passage that 
the lower Appellate Court relied. As the 
lower Appellate Court Kays, the opinion 
gf the learned authors is entitled hi 
very great weight, but not to tbo same 
weight as would have attached to it, had 
it been delivered from the liencli 
after the point had been argued before 
them. 

Now it was not section 344 of the last 
Code that enabled a separate suit for 
mesne profits accruing due after institution 
of the suit to be brought. Section 244 (A) 
laid down that where such mesne profits had 
Aeeii granted by the decree any matter respect • 
iitg them should be dealt with by the 
executing Court, and not in a separate 
suit, and the words referred to laid down that 
where such mesne profits had not been 
dealt with in the decree this section %voald 
not bar a separate sail, but they did not 
specifically eanction snob a suit, they did not 
lay down that in spite of what appeared 
in other sections of the Code such a suit 
might be brought though these words 
implied that sooli a suit might be brought. 
Therefore, the right to bring suob a suit 
did n'ti dep)ui upon tbe^s woish but 
existed iodepeodeutly. 

The omission of these words, therefore* 
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coald not effect Any chanjje. The 

words were no drvoH omitted becna«e cKo «0 
ih) WAS omitted. If such « snit the 
present one wo old not hAvo been barred 
ty section lo of the Code of \S>'Z, there 
appears to he no reason why it shoo Id be 
barred under the pre«ent Code, becaose 
Explft nation III t'* section of the Code 
of 18S2 is identical with Rtplanseioo V 
cf section U of the present C^Kle. 

The Allfthahad H>eh Coo**! held under 
the old Code in Jfnni TMytyl v. ^^nf^nn 
IfoJiUu (2), which was a suit for poasae«aion 
of immoveahle property and for mesne pr*»fit« 
both liefore and after snit. that the mere 
omiesinn of the Court to adjudicate upon 
the olaim for future mesne profit* would 
not by reason of section Id, Kaplanalion 
lU. operate a« a bar to a Kobtequent suit 
for mesne profits aceruinir due after the 
institution of the former soil, In 
referring to this rnlinjr, apparently with 
approval, Mesas*. Ameer Ali and Woorlrr^ffe 
quote the following pas«atfe from the judff. 
ment : The words ‘relief claimed* apply 
only to something which forma part of the 
claim’ atrlefly ao called, that is, Monething 
which the plaintiff may claim aa of right, 
aonething included in his ean«e of action 
and which if he establiahes hra cause of 
action, the Court hss no discretion to refuse. 
They do not include something which the 
plaintiff cannot in the suit claim as of 
right, but can only claim in the sense of an 
appeal to the discretion of the Court and 
which the Court may refuse in the eaercise 
of its discretion on grounds of general es. 
pediency ot otherwUe, even if the cause of 
action is fully established.'' These mirds ex. 
press better than any words of mine 
could do my exact view, and I would only 
add, a Court has a discretion to refuse to 
jnclade future me.sne pmHls in a decree for 
poBseasion of immoveable property merely 
because the* are not yet and never may be 
due. and that, therefore, to bar oq thie 
^ond a fresh suit for such profits after 
trey have become doe would be to deny 
the plaintiff his obvious rights. 

The amount of mesne pro6ts has not beet, 
dented, 

^ fn Civil Appeal No. 165 of 1911, however 
it was held that tbe pie inliff. appellant 

(I) 21 A. 426; A. w. N. (19^) IM 


was entitled to two.thirds only of the land* 
The decretal amount should, therefore, be 
Rs. 650. 

The decree of the lower Appellate Coort 
is set aside and the ptaintiff^appellant is 
gmnted a decree for Ra. 650 and proper* 
tionate coeta io all Coorta. 

Appeal aefepted. 

MADRAS HIGB COURT. 

Lemas Appkals Nos. 2/5 *yu 

OF 1914. 

September 'JO, 1915. 

Fre<eaf:— 5Ir, Jnstice Sadasiva Aiyar and 
Mr. Jusrice Phillips. 

G. NARAYANASWAMI NAIDU GARU, 
R^rsivea or NIDADAVOLK ano MADl’R 
KSTATES— PuiSTire— AercaaST t» soru 
TtrtHt 

Is h P. A. No. 275 OP 1914 
VENNAVALLI SKSHAGIRI RAO^ 

U X PB g OA s r— Rxs H>K uB yr. 

IH L. P. A. No. 276 OP 1914 
PANUALA A51MATYA SASTRULIT— 
Dap»;ND«yr— RBspOHi/pyr. 

CMrt rrvt Art k Vti <^\K70) «a <tmrmi4i by Art (VI 
af I9IV>I. « 7. r (d>, Xf (cr)»9Mir to ror^vrr pot- 
^ tontml—Taluatirn 

for pHrpote of jmrit,UctianSatl* r>!ootioo Ail 

tf IM87J. *. 6— Cult Court 0 Art \US pf \679), 
•. I4, of 

T/'C t.oir*i‘tH(ure by rrvacting ActVf M 1005 has 
anC eely aoiriwtel the Coart Fees Act, rot has 
iiKidrnlally wUhdrswu a clau of •* its from ths 
pr*m»M»n» ef seettna *4 ef (ho >la<lrsi Civil Court! Act 
a il addt'l Ittoihoie faUiog Modcr 8of ths 

Sulla Valoatioii Act. Tp IO\ cot. 2 ] 

A'oA'taa Sin^k v, £A*ai Dim, 26 led. Caa 07^) tS A. 
L. J. Oai: Ckotommg fUmimh v. Cknlatouti/ ftaooaHM- 
mi, 18 lad Cas. WQ; l| M. L. T. JM; <10I2 U 
W. M. 190. referred to. 

The vtluaiim, ibcrvforo.forparpoissof jurSidlctloe 
of a anil to recover poaseaaioe of land froa a tanaat 
it aot iu m rket value onderaeclion 1 4 of (ha iifAdras 
Ci'il Court! Act orseeiioa 7 «lau»e V;di ofiba <''oar( 
Faes Act, but one years rcntKl payable by the toeaol. 
for (he year next before the date uf presentiof the 
pbiai aaAer section 7. elaose XI ice/, of tbe Coort Feel 
dot. [p l05,ool. 8] 

Appeals under clause 15 of tbe Letters 
Patent against tbe order and judgment 
of the Hon’ hie 5fr. Justice Ay Hog, In 
Civil Revision Petitions Nos. 312 and 
313 of 1913, reported in 24 Ind. Cae. 3^4, 
preferred against the order nf the DistHet 
Court of Eialiia at Meaulipatam in 
celkneooa Appeals Noa. 6 and 7 of 
(preferred against the order of the Court 
of the SubordiiMte Ju Ige of Ellore, io 
Original Suits Nos. 18 and 19 of 1912). 
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FACTS of tho CAM Appear clearly from the 
ndgmeni. 

Mr. P, Nftgabhyuhan'itn, for the Appel* 
Uoti'-^The Amending Act VI of lf05 liee 
not the effect of withdrawiug eaite for the 
recoTery of immoveable property from a 
tenant from the pmvieions of section 14 of 
the Madias Civil Coorts Act. M drae 
Act 111 of 1873 is the Act of a Local 
LegisUtore and the Amending Act VI of 
IdOS ie that of the Supreme LegiAlatnre. 
Tbe Legiilstnre may have intended that 
its provisions shoold not be affef(e<i by an 
Act of the Government of India .VoMfon bVn^Jlt 

V. D«bi Din ( 1 ), Cknlasnaif/ Hamiah v. 
OhofoMmy ffomarwami (2). 

Mr. K. S. Aravamutia Ai'yoaper, for the 
Hon'ble Mr. fi. S. Sormo, for the Respond* 
enta; — Anyhow tbe reeoltof Act VI of I 05 
is that section 7. danse V (J) of the Coart 
Fees Act is amended and the scope of section 
8 of the baits Valnation Act ia enlarged. 

JUDGMENT. 

PuiLLiPf, J. — Tbe appellent brought a 
snit lor recovery of the soit lands and for 
rent against a tenant and valoed his suit 
for parposee of joHadiciion according to 
the market velne of the land in accordance 
with tbe provisions of section It of the 
Madras Civil Coarts Act (III of 1873) and 
section ?V id) of the Coart Fees Act (VII 
of 1670). He accordingly presented tbe 
plaint before the $ab< ordinate Judge, bat 
)t was returned for presentation before the 
District Mans if on rhe ground that, if 
valnsd under the provisioos of section 8 
of tbe Soils Valaation Act, tbs vslae of 
tbe suit would be below Ra. :^,h00, end 
the question has now come up io Letters 
Patent Appeal as to which pmvixinn of law 
sbonld be applied in valuing tbe suit for 
purposes of jurisdiction. 

The Court Fees Act was amended by Act 
VI of 1805 and a new category of suits was 
added to sectirm 7 of the Court Fees Act 
as clause XI (ce), re., for the recovery of 
iinionveabla property from a temiot. Un- 
doubtedly tbe preeent suit coineA auder this 
category, and the effect of tbe amendment 
is to remove such a suit from section 7, 
clause V, to eertion 7, clause XI, of tbe 
Court Fees Act. All suita falling under 
section 7 (v' of the Court Fees Act are 

(1) 25 l&d r%% d7S; *2 A L. J. B33 

(2) IS lad Cm. 90S: 1 1 U, L. T. 155; (k9l2> V. 

W. K. 190. 


eiclnded from the provisions of section 8 of 
the Suits Valuation Act VII of 18S7 , which 
provides that the valuation of suits for 
the computation of Ct»urt*fees shall be 
the same as for purposes of jurisdiction. 
The anits escludwl from the provmons of 
eection 8 are those falling nnder section 7, 
clauses \ , VI, IX and X (a*) of the Court Fees 
Act. and until the passing of Act V[ of 
1905 a suit for the recovery of immoveable 
pmperty from a tenant would not have been 
valued in accordance with section 8 of the 
Suits V'slnation Act, but in accordance 
with section 14 of the Civil Courts Act 
Section 14 has not been expressly repealed 
and (ha only question we have to determine 
now U, whether it has lieen impliedly repealed 
by Act Vl of 1908 in respect of suits 
under sectioQ 7 XI (rr). This tatter Act 
is only an a ms mi ms.*: t of tbe Court Fees 
Act, and only incidentHlIy affects the 
Suila Valuation Act hy creating s new 
ca(egi>ry of suits falling under section 8 
of that Act, and impliedly removing such 
euits from the pnivisions of section 14 
the Madras Civil Courte Act. In the Suits 
Valuation Act it is expressly laid down in 
section 6 that when rules are framed under 
section 3, sectiim 14 of the Civil Courts Act 
ahall be repealed. Prom this it is obvious 
that the Suits Valuation Act, when rassid, 
was not iotsnded t<i repesi section 14 until 
a certain event happened, and that event 
has not happensJ. but by enacting Act 
VJ of 190o the Legislature has not only 
amended the Court Fees Act, but Jtas 
incidentally withdrawn a certain cla.ss of 
auite, the one under consideration, from tbe 
provisions of sectinii 14, Civil Courts Act, 
and added it to those falling undrr section 
8 of the Suits Valuation Act. Whether 
the Legisletura intended Act VI of 1905 
to have this effect or not, it ia clear that 
the effact has been cauaed, and conse* 
qoently tbe law must be deemed to have 
been changed by the later eoactmeot. The 
fact that the Civil Co oris Act is an Act 
applicable ouly to tbe Frasidency of Fort 
St. George, whereas the amendiog Aot 
applies to the whole of India, does not 
in as> opinion affect the qoestion, for the 
greater c<*n(ains tbe less and the taw laid 
down in the amending Act is applicable to 
Madras as well as to uther parts of India. 
Tbe roJiog reported as CAulusomy Jiomiah 
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PJLI.AI l\ KCPPAMUAU 

V. ClalftMiAU Ji'^uuisieawi lifts very 

little Itvftriiit? (Ml tlitK ua^e, for it iloeii 
not ileal wiili wtinn 7, XI (f) ami 

ftll (hftt ran he saul is that some u( t1ie 
nl>«evviitions in the jiulgn^ent to eertftiu 
extent support appellant a line arsiinieiil. 
The rnlinjrin S/wrjA v. /VA* f>tn (1) is 

if ftuy thing, against him. I wuuhi. therefore, 
ilisrnisA the appeal with e«>su. I^elteis Patent 
Appeal No. U70 follows. 

SAnA^l^A Aivar, J.-— leuncur in <lUmi««ing 
the appeal with costs. 


MADRAS HIGH COURT. 

Ai-HtAL' AMAixsT OuPEK^ Nos. 36> A 300 

or ion. 

August II, 1015. 

Pi-ewih — Mr. Jnstiee Seshagiri Aiyar ami 
Mr. Justice Napier. 

SUKUAMANIA MCDAIM aso mTbbm— 
DrrtsfiASTs- Aprru.AXT' 
v^r/H$ 

K C P U A M M A L — Pt.A t xti — Rca n pc xt. 

hmilulit.n ..(f/ (JX '■< Stk. t, Arl. 91“- 

A^ij 4)irttnj iiK fifi'timt tnh‘i*p* iM fvtrt 

Mpiile Ji'.J «*> 9f uf 

unit Im ii»jij«' u piiiU’.ili’fll, <« Mic itTvaiuJ vf 
till' i|i>«.» iMii pw AUT )»rvft«*iic 

lolfco^c ill ilif |in»|B'rcy ja wiihin (»ine if br<H»|fb( 
williii; yinm rr<Mii ilo' ilnO' M tkv ik*fci>*Uiil»’ 

«tll*lll|»l Im lllkt* UllllIMful pi'ai'wiKHI of ilio |»n>p«>ri«. 

y. rtfl’iri M. L, J. 291' 

2s M. 219. rolloHrib 

Appeals agninst the nixler of the District 
Court of North Arcot, in Appeal Soils New. 
h7, Ss niifl HU of 1 OH, preferred against 
that of the Court of the District 
Muii«if of Vellore, In Original SuiU Nos. 
8(10 to 3W nf 191'i. 

Mr. II, y. .DVotgar. for 

the Appellaiita. 

lliessr.4. A, S. S‘ir»uinhnefiorint' and K. 
R. Oiute^o .liV'T*', for the Respond en I . 
.lUUGMKNT.^Tliedecision in .S<>ipa*iipp<r 

V, Taltiri 6’aigV/flpjMi (|) in exactly in point, 
At this stage we are not required to ex- 
amine the averments in the plaint and lo 
say whether plaintiff can succeed in the face 
of the deed she had executed. The plaint 
sets up ft case of fraud, and Rtates that the 
defcndaiita were not given any present 
Interest in the property. The cause of 
Ikction is stated to be defendants' nnlawfnlly 
taking possession of the property. Therefore. 
^ a)«SM.34fl; I6H.U J.228. ' 
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according to the plaint iff, the necessity for 
suing b» aside the sale -deed arose on the 
attempt to take anlawful possession, which 
event happened within three years of the 
luit. The decision in Stnijnrappn v. Tefitr* 
.Srt</jVmppfT (1) foibws an earlier ruling of 
this Court in .SNN<f«frAm v. SiV^onimof ii), 
which has been accepted as good 
law' in IVMoi v. U<sri ($); tbe decision of 
the Judicial Committee in Janki Kumoarv. 
Ajit Singh (4) has been considered in the 
Madrax and Bnmboy cases. Onr attention has 
not I we n <1 ra wn to any cate i n w b ic h Sinoaropps 
V. Talan NoMj^ivippa (1) has not been accept* 
ed. We must, therefore, diftoiioft the appeals 
with coftU. 

Appfaf/i 

(D lOAI. 311;:«AI. J,.J. lu. 

<n) 32 B. IP: 3 Bom. L. K. MH. 

(4) IS C. SB; 1 1 1. A. 1A8; 13 IikI. Jur. 9. 5 V. 
C. J. 03: RsHcimp end Jachi(An*s P.C. No. 99. 


BOMBAY HIGH COURT, 
Omuixau CrttL Snr No. 859 or 1913. 

July S. 1915. 

PrrscHf: — 51r, Justice Beaman. 

The advocate GENKRAD— 

Plai KTirr 
ivrsu/ 

JIMDABAI 1X0 OTHtK;* — UBfEMDAXti^. 

CnUki -Per^dn^F but— 

MmhA rnmntta m ftn MpTiAR — ll'i 

/*iie<y/vr«f*sa — efHhoit pnp^f fVi. 
fM^HCr 9f—ConiffM*«iifo M>*hdim>ni\'htkipm, rffff 
anA /^^Coniit, yvfi'C|i 

JfiHt F/iii4h fttmilH“-p9i'y'r nf JUponHwn iMt— 
Su«ttd4nH a«4 isacnMiWf. dufiscOcn 

•fti0fmtton^^Tn$rnitnd life-*»Weii ik ^nham- 
Cnie-^Pnitfmc^ nf B»i, I’efNC o/^ 

gi (t of IB73>. n. 4S. 

Tlv' Calchi Alrmotift liare acnuireil hy I’uilom lli<' 
poser nf dispwsiiiv nf tbe whole cf ihcir jiroperty by 
Vfin. rp. Ul. ^ol. I: |i. 148, col, 2; p. IS2, cul. l.j 

The Cuicbi Menioet have never •dople<i ss pert of 
ilieir C"*fninBry l.«w the Hindu I.4w of Ihc 
faiuilr, as a whole, or tlie diMinettoo oxiailng in 
I hot law between aucestrsl family, and joint fsaiilr 
ScmI self*arqalrc<l, property. ']>. 148, col. 2; p. 122, 
ool. 1.} 

TlieCutchi Uemons are subject by custcoi to 
IliiMlu law oC sneeeasMMi and inberiUnco as it would 
npidy to Lho cose vf an inteatato soparsted llioda 
possessed of aelf<ar<|aired proportr, aod uo more. CP* 
l-tAcol. I; p. |$S, khA. l.J 

A Will by a Cntcbi Ucinon recited— . 

(1) Tbo eKecatQrt''sbn|l oat of vy *pHejrs«t spef* 
throe loco." etc., '^hall speadaoeo^iif to law the said 
sam or certain pmtioBs thereof in oonnectionwicb sone 

good works of obority in eoeb moBDOr as they vay 
think jost and proper leob oi fanitoRain, ravet*^ 
Llano Oyiag.in.k^ta]), fn^mfcrlhanc {testinf 
boose (ortewTeUere), modsetsas [schools), MboIarelufi% 



IKBIAK CISGS. 


107 


Vol. XZZI] 

ADTOCATK'OtHSR&L r. JIHlIAftAt. 

mi'ilK'ttl iU«p«n»arM*a. e<c.. (». <.)> i** 
oonueetiou wirli Any sach (tltat ia, vliArio 

work), tUftC i» ih with 9Uoli dilTi'ifiit 

irurki of oU«r1ty:" 

(8) ^'SliQQld no sun be born to me Affrivobly to 
\rbAt is writtou nbovo or shooUl U* born (amO 

should (he) dir without Ivaviiip (•r lirir. . . . . (Iw>« 
os rapirds my whatever ilo'n* mar Ic trft, 

tbay sbaU utiUai.* tin* wholoufthe suUl .w 

K ioiii t)>ereof in such mantirr n« tWr in their 
retina till ok pm)H*r in connect inn with iho above* 
iD»Q«iot»ed or any other g«o<l w\>rks of 
(charity):’* 

tfrid, that the Will was a p>od aud valid Will it* 
alimpecle, and that the lc*iue»i» to cUariiy were 
nalthar votil for uiu’ertainty intr lied uiHicr tJie 
Huhamaadan Law hs offeudinu am I use tho radioil 
t>ri]icipla that a gift must bo Juatle anil 

net coQilitioned in/n/Hrm [|», rol. 1.' 

On CODVenion to ytdmutinadani*rii, eonveii*, u*» 
matter wbac tUeir previons ivligi«>n mav have been, 
must ba taken at that ini»ntent to have rauounceii 
all tbelr former raliffious and px'rM'oal law ineofar 
oa the latter flowed front nitd whs inextricaLlr 
bvuod up with their religi*m» and to have inbeiitntml 
for it the TeligioQ of hluhantinad with im» muchuf the 
penonal law aa necessarilv «li>w« frtwt that le^lifion. 
[p. Ill, enl. 8.) 

The Willi of CuicUt Uoiikhu Miii»t In* intcrjm'tcib 
where loterprctatinn is necessary, in the Uabt of lln« 
Mnhammadan rarhrr than of the Hindu Law. Where, 
t^refnre, it is atinestiori wMlirm devise hv n Cnlehi 
U^ton is good or bad, the answer most ileiienii upm 
whether it coafomis in easeittiaU «'iih the rvt^nire* 
menls of the Unhatnoiadan f.aw <»f gift. ji. 140, e*d, 

8;p. lie, cols. \ A i; p. 113, eol. 2; p. 121. etd. 1.] 

A Court sUouhl rather hv>k to nniformiry of legal 
deeislons than u» nic«‘ hvical or philn^ifihieal ae* 
uoraej. Policy A*i(uirus that then* sIhmiUI lie con* 
tiBuilr ia legal itecisionj, for ludhiiig can be worse 
than keepleg the law in perpernnl nncerlainty and 
■0 perhaps unsettling titles which have fur many 
ysasi bm suppesail to W thoroughly huiihI ab*! 
maikeUUe (p. 148, cel. 8.J 

MahamniailBni must, in the first instance, be pre* 
nmed to be governed by ihr Muhamreadnn l*aw. 
Cp. 108. 001.8: p. 115, col. 1.; 

fiai)QssU hj Will are after all only gifts tn taka 
effect upoa lUa death of the doimr, and as such 
.rigiually belong to the law of gift. fp. 116, col. I.] 
^e power <if disposing by Will of a nan’s property 
eaa hare no logical eonaeelion wbatevar with ibo 
Bbda J«aw of the joint family, fiv 1Q9, col. 8} p. 110, 
ooL 8.) 

Obiter.— As the adoption of a enitom is by tha 
ToUtiOB of the party adopting, so it is equally in their 
uolitloD to abaodoB any sucb oostom onoa again 
place thamsalrea sirfetiv nutlar their proper aa* 
modified law. Cp« llff« I ] 

The distinction of the En^ish Law between see- 
Oession and inheritance dors not exist In IvuliB. 

Cp. U2.eola 1 A 2.) 

; Touts are utterly unknown to the UuhamioadaB 
^w and so, too, is the power of creating n snoceasioii 
of life*eitat«s. fp. lifi, col. I.j 

. Qaece.— Whether the nuking of Wills is part of the 
law of soocasaion and inhericaaea^ to. 115. e^. I: 
^ 146. col 2.J 


t^. r. WbeilM'r nil the qMiMr;,t|| of ".eH » nf M,i. 

ha hnving ndo(»i«*d •‘fHvhd ensiKiM*. of (K. 

Hindu Iaw', the Mpiuuin of tlm Hor is ndcvoiil im.lm 
k'H’thMi 4#v *4 tlr* ludiuM KvidriH'o Artr ii ill, 
c^J- 2; p, 117. •'•d, 1.) 

KACri^,— A Cute hi Metiinn (»f Ih'mlwy 
di«?*l p.issossp.|*if A v^ry hrife cmIaU*, I he niujor 
port i>C which wa< unrest i>h I, Alsnifsix im>hlhs 
before bis death he made a Will by wliieli 
be lu<|u*’6tbe*l hia whole property, rtelf. 
ac<iuire<| as well as AhccNlml, t<i 

(1) charity: 

(2) hU mother, widow, two si>tlurs, one 
sister's son ajhI the other sihtoi V <huigliUn , 
all of whom survived the toKt.it nr. 

The Will rccite^l inU>r 

The executors "sliall out of my */i/oij/' 
set apart three Iacs". dc., ‘VIiaII spriul oei'oni* 
irig to law the sahl suai or certnin portinini 
thereof in connection with some good work!< of 
charily, in such manner as tlicy may think 
just and pn»per, such as hospitals, saihtunnai, 
s N mn-aM ‘inn ( ly i ng . i » • hos pi t a 1 ) , m /tsofu r- 
bAuMA (lasting lioaee for tmvellers), wott/remv 
(schools), scholarships, >fk<3nmiiifiAhi/t, medioul 
dispensaries, etc., /. e., in connection with 
any such (that is, ‘charity* work), 

that ia, in connection with such different 
worka of charily." (Clausa :j4.) 

*1 have no issue now whatever, as 
written above, hut should hereafter, hy tho 
grace of Ciod, any children be born of 
the womb of my present wife, or should 
I hereafter publicly marry arxdhev lady of 
my caste aixl creed according to the custom 
of my caste and creed and should any child* 
ren be born of her vvomb hereafter, and 
should daughters be so born to ne, 1 direct.,, 
shall set apart a sum of rupees one Inc for 
each of my daughters, and they shall/' etc. 
(Clause 2&.) 

‘'Should any eon or sons be born to me 
agreeably to what la written above hy 
my present or any other wife," etc., 
"iben after paying, etc,, my said eon alone 
shall beconae the owner thereof should 1 have 
only one son, or my said sons shall become 
the owners thereof in equal shares should 
1 bav*e more than one,... but should any son 
whatever of mine die without leaving a child 
after hia marriage but before attaining the 
age of eighteen years, his brother or brothers 
shall become Iila beir or beira and should 
sneb deceased son have no brothers, then 
o Oder the circumstances /r<t mentioned, the 
whole share of tbe deceased or, undac ihg 
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rircoro«tanc«9 fecondly mentioned, his re« 
mftining share shall be included in my 
remaining prmjY' and the same shall 
atili^ed in kkairat ' (rharit;) in accord* 
ance with what I have hereinafter written.** 
(Clanse 26.) 

*'Ther shall utilize the whole of the 
said pr^nn' or portion thereof in each 
manner as they, in their discretion, think 
proper in connection with the above'Den* 
lioned or any other g^xxl works of ' kknimt * 
(charity).** (Claose 27.) 

On account of a disagreement between the 
executors the provision nf the Will relating to 
charity was not fully complie<l with. There* 
fore, the Advocate^General of Doinbay tiled an 
Administration suit, impleading all the 
legatees as defendants. 

Mr. BnhuJurji (Adtocate>Generi]) and Mr. 
TarapcrtMi’t, for the iHaintiff. 

Messrs. IKadi'o and Mufla, for Defendant 
No- 1. 

Messrs. Invfrnrihf and for Defend* 

ant No. 2. 

Mesara. Dnho'inrji and ttai’^r, for flefend* 
ants Nus. ^ and 4. 

Messrs. /inn and damphtlt, for Defendant 
No- 0. 

Messrs, Selalvad and Detai, for Defendant 
No. 7. 

J UDQMK NT.— The substantial questions 
to he answered here are; (1) whether a 
Cntchi Meroon is entitled to dispose of more 
tban one*third of his property by Will* 
(2) whether certain beqae^U to charity 
in this Will are void or are goc^ and 
valid bequests. Implied in these ques- 
tions is a consideration of the long-ataoding 
oontrovarsy as to the precise estent to which 
the sect.of Cutchi Memons is governed, not 
by the Mohammadan. but by the Binda Law. 

When the case came on for trial, it was 
hoped that it might be made a test case 
for the settlement of several points upon 
which a difference of opinion atill esisU in 
the mixed law administered by this High 
Conit to the two sects of Khojas and Cntcbi 
Memo us; and it was with that object in view 
that all tbs learned Counsel concerned spared 
DO efforts to collect and briog before the Conrt 
all available material and directed their argn. 
mer.U to an extensive and searching snrvey 
of this entire held of law. 

Ever since Sir Enkine Perry's famou 
judgment delivered in the year 1^7 in what 


[19U 


what is commonly known as the Khojas 
Memon's ca^, Hirtxie v. Nbnaboe (1) it 
had become almost customary in this Conrt 
to treat these two sects as thou eh they 
were on precisely the same footing and 
must neceasarily be governed to the same 
extent by the mixed law declared by one 
decision after another to be applicable 
to them. In the course of the trial it 
became clear that however the questions 
directly in iasoe he approached, the evidence 
con^ned to practices and cuatoma of the 
Khojas oouid not really be relevant. Assam* 
iug that the Court had to enquire here into 
an alleged custom of the Cntchi Memon sect 
its decision will have to be given upon 
evidence that such a custom had universally 
prevailed and been long established not 
amongst the Rhojaa. but amongst the 
Cntchi Metnona. Nor could the mere fact 
that evidence was forthcoming to show that 
a similar enstom liaa I>een adopted by the 
Khoja comm unity make that evidence 
relevant in this case. It is perhaps unfor- 
tunate that the expectations, with which tbs 
trial was entered upon, have so fsr been 
frustrated, that the judgment cen declare m 
more than what is shown to be the law govern- 
ing the powers of Cutehi Msmone to dispose 
of their property by Will. It is further 
to be r>nt«d that notwithstanding the habit 
of regarding the Khojas and Cutchi Memons 
as in all respects identical for the purposee of 
such a disouftsion, they are really distinguish- 
able upon broad theoretical grounds wiiioh 
might have, if they have not bad, practical 
consequences- While there are many 
peculiar features in tbe sectarianiim of 
the Khoja**, strongly marking them off 
from orthodox Mubsmmadanism the Cutchi 
Memons, except for tbe alleged historical 
fact that they were originally Hindus and 
were converted four hundred or hve hundred 
years ago to Mobammadanism, are, at tbe 
present day, strict and good Maslems. In a 
recent ease of Jan Mahomed v. Datu /effirr (2), 

1 examined the whole case-law touching both 
tbe Khojas and the Cutchi Memons critically 
and. I think, exhauatively. It waaagreat 
satiafactioD to me to hod that Macicod, J-> ^ 
in entire agreement wHb the conclusions 
then reached. In a very recent case of 

0) (lM7t Ttrrj't O. C. I lOs 4 M. Dec. («- a); 100^ 

2 Uw. Dig 49 \, 

C2) lud. Cas. >06, 15 Bom. U R. lOM 38 B. 
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Mangaldo$ v. (3)» that learned 

Jndffe had to deal with a co^oate point 
indirectly anain^oot of the franeral prof^wi* 

tion, which mast be Miid to have been 
establiahed by the decisions of this 
Coart » that the Khojas and Catch i 
MeiDona are governed by the Hinda Law 
in all matters of simple saccession sik] inheri* 
tance. 1 think that Macleud. J.*s judgment 
in that case is theoretically correct and 
draws more than one very necessary disiinc* 

tioo. The very tame qoestions iitdireclly 
arise here, ns. I think» they always mutt, 
antil this Coert hat deciUetl much more 
clearly than it aver yet 1ms done within 
what limits the practical application of the 
proposition I have jost cited must be con* 
fined; for it ie obvious that in considering 
the teetamentary capacity of a Catchi Memon 
the Court will almost neces«arily be broaght 
at ODca into contact with the legal notions 
peculiar to the law of the joint Hindu family. 
1 think it will be convenient to incorporate 
the whole nf my udgruent in (he caM of 
Jan ifoAomed v. Dotn J/\ffar (9) by reference 
here. It would he mere idle waste of time 
and vain repetition to cover the ground again; 
and inch criticism as has been directei 
against parts of that judgment in the present 
argument has only confirmed me in the con* 
vietioD that it ia substantially accurately 
reasoned and lays down correct conclosions. 
Id minor points it might require moditivation 
here and there in the light of the fuller 
information given me doring this trial regard 
ii'g the procedure aod details of the cases 
tried liefore Sir Erskine Perry in 1847 and 
Scott, J., in 1886. But ae a cnVrgwc roiViMne 
of the manner in whkb the legal doctrine 
grew io ibis High Court and came to be 
accepted by succeeding Judges ai>d the pro- 
fession generally, I still entirely adhere to 
it. It has been a source of great satisfaction 
to me that in the course of his able acwl 
interesting argument, the oMeet, greatest and 
by far the most experienced Advocate of thie 
High Court at the present time more than 
once admitted the general correctness of 
my reasouing throughout my judgment in the 
case of Jan iU adorned v. Patu J tiff nr (^). He 
said that it bad been bis own view as far back 


as 1$85 when he advanced it tentatively 
before Scott, J., in the case of Mahomrd 
cSVdiVk V. (4). But he thought 

it was now modi too late to undo what had 
already been done nud had enured through 
these years into a settled doctrine of the 
Court aixl the accepted rule of practice with 
the profession. To that extent I am pre- 
pared to agree with Mr. Inverarity. 

Speaking broadly, hi dealing with any 
case of this kind ariMng among (he Kh«>jaa 
or Cntchi Memons, J feel myself iKiuml to 
start from the proposition (hat these sects 
are governed by the Hindu Law of simple 
surcession and inheritance, hut looking to 
what I still cannot help thinking the very 
loose and often very macciirate manner in 
which (hat doctrine came to be established, 
I should Insiat on confining it vvilhin the 
narrowest permissible liniita. Take, f<tr exam- 
ple. the case tried by Scott, J.,in lh85. There, 
as here, the question waa as to the extent 
of (he testamentary capacity nf a Cutebi 
Meujon. Tbe learned Judge appears (o have 
started actually with what J conceive to be 
the correct general proposition that Muham- 
madans must, in thefirat instance. La presum- 
ed to be governed b>' the Muhammadan Law; 
bat, as he proceeded, ea far as I can see, not 
upon evidence, but upon the casedaw, to 
substitute the presumption that in all matters 
of succession and inhontunce they were 
governed hy the Hindu Law, the first presump- 
tion was in the case he actually had to try 
merely nugatory and need not have been' 
stated. Enlarging his second proposition to 
to extent which 1 have endeavoured to show 
is •Hit logically legitimate, he also presumed the 
existence amongsttheCutchi Memons of every 
apecial feature of the lawof the Joint Hindu 
family; and he appears to have thrown on 
the party alleging that a Catch i bleroon had 
a right to dispose of his property by Will the 
burden of proving (hat that right included 
ancestral m well as self -Required property. 
But the power of diepositiun hy Will, as a 
general legal notion, can have nothing what- 
ever to do with the very special notioo 
of ancestral property as an integral part 
of the law nf the Joint Hindu family. The 
qoeation really was not whether a Cutchi 
MemoD eould pro>*e as special custom that be 


(6) 28 lud. Cas. 66&i 16 Boau L. B. 884. 


(4) lOB.l. 
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liflci tlie riflik of iJisposiiig by \TilJ t»f joint 
ancestral family property, but a totally 
tiilTe rent quest ion, a';., wbetbe^r the Hindu 
concept of the joint Hindu family had been 
adopted as a custom amuiigst the Cutrhi 
Memohs, The onus of pn-d. had the question 
been rightly stated, would then have been <m 
the party alleging that the Cutchi Meinons 
had adopted, as a custom, the whole law of 
the joint Hindu family. Nntliiug of that 
kind has ever Ijcen admitted. Nor does it 
follow from the prop«.sit:on that (he Cutclii 
Memoii.s are governed by the Hindu Law 
of simple succession and inheritance that 
they are also governed hy the whole law of 
the joint Hindu family. A.s I pointwl out 
in my judgment in J.iu .)fuKo,nt>t v. iHitn 
•hflTur (2 mI is extremely JjiUcuU. if imleisl 
not impossible, to disenl.inglc parts nf the 
concept of the joint Hindu family from what 
niiglit otherwise W caliisl the Uimlu Law of 
simple succession and inheritance. It may be 
doubted whether the making of a Will ja in 
strictness, part of the law of simple aucces. 
Nioii and inheritance. It has beeu atiwjgly 
contended in this case that it must be so; and 
while I am prepared U accwle. ^ubjert to 
reservations, to that coiiteidion. | alumld 
still insiMt upon imposing upon it very 
iMimliye limitations. In the hrst plncv, as 
I stated in summarWi.g my analysis of the 
case-law m my judgment in ./«jh 
y. [htn J<xffa, (•>), I think that logically 
the very loose general propositioii should be 
.thus quahhed, that the Khojas and Cntehi 
-Memons are governed by the Hindu Law of 
simple MiiPcesHioii and inheritance as in the 
case of a separated Hindo dinposing of hisself. 
acquired property. Subject to that qualification, 
the role would not be open to any very serioiis 
theoretical aixl to no practical objection at 

supposed to imply 
other Hindu notions peculiar to the Uw of 
the joint Hindu family, it is open to both 
theoretical and practical objecticne of the 
mwt serious kind: theoretical, because the 
rule can only be said to rest upon proved 
customs, and no custom of this kind has 
ever been alleged, let alone proved; practical 
because uo Cutchi Memou or Khoja could 
over then dispose of his property without 
tho baymg h.s Wju attacked on the 

grouml that the property disposed of was 
joint fsmdy property or joiutsncwtral family 


prviperty. The nticleiLs doctrine would come 
into play and the door would be opened 
to iiitermiiinble inquiries as to the remote 
origin of the testator's wealth. I have said 
that, rigorously analysed, the power of dis» 
posing by Will of a man's property can have 
no logical connection whatever with the 
Hindu Law nf the joint family. Just a» ift 
the case of a gift i/j/cr vi'voi, so a roan can 
only disp«*.se by Will of that which is hiaown. 
Acconlitig to the very special and artificial 
concept of the joint Hindu family, no member 
of it can say that any part of his common 
wealth is his own. There can never, there- 
fore, be any qiiestHm of disposing of the 
joint family property either by Will or by gift 
iH/rr n'lvs. 13ut in the ense of MuliumniadaTie, 
wh<i may have* adopted from the Hiiidua 
the custom of disposing of their property 
by Will, it does not frdinw that any eooh 
difficulties need arise. Kliroinate the notion 
of the joint Hindu family, end all the 
property which has come to a man froio 
his father, nUhimgli he might have child- 
ren of his own, would, under the Muham* 
mudaci Law or any other than the Hindu 
Law, be his own to dispose nf as hechosQ* 
Itehire, then, the power of disposition by 
Will could be controlled by the law of the 
joint Hindu family, it would be essential 
to prove that the testator had adopted I ha 
custom of the joint Hindu family aod if ** 
were found that he had di.Hjioscd of the 
property whicli. under that law, ivonld be 
joint family property, the result would U 
that hie Will was pro tanto bad, simply 
because he had given awny what was not 
his own. Observe further that as lung « 
a joint Hindu family is in existence then 
can, strictly speaking, be no question of 
succession or inheritance at all. If theo 
the result of the long series of cases lO 
this High Court were no more than to 
estabiLsh a custom amongst (he Kbojas aud 

Cutebi Memons in virtue of which they os n 

be said to be governed by the Hindu Law 
of simple auccesaioo and inheritance, that 
custom « vi tfrminornin must He wholly oat* 
side the law of the Hindu joint family* 
Under the strict Muhammadan Law power to 
diapone of the property by Will is restricted 
to one third. Muhammadans claiming to ha^® 
adopted the custom giving them larger 
powers of diapositioo from the Hindu 
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misht wetl prove timt they betl in coj)* 
sonanee so far with that law mtoraarily 
ilieposed of thoir vriiole property; ami yet 
may also prove. )\Uempl or desire to prove, 
that in any other respects they had not 
adopted the law of the Hindu joint family. 
In fact, as I have jost said, so far fr<'ni 
the latter beio? a necessary corollary to 
the former, it is. when closely scrutinised, 
properly antitbetical to it. 

Looking back uver tbc cases dccidcil by 
Sir tirskine Perry and Scott, J.. 1 think 
it must be admitted now that the evidence 
in the foruier case went far beyond the 
scope of the question which alone fell t«» 
be determ ioed. Taking the esse of (he 
daughters, for example. I believe Sir Krskine 
Perry really meant to Hml that a custom 
had been proved showing that the parties 
had virtially adopted the whole HimUi t.aw; 
or perhaps it will be more correct to say 
that be believed the evidence to prove that in 
spite of their conversion they had always 
sabsUntially retaiosd that law', and the 
special cuatom with which alone hv w’as 
concerned was prov«<l rather in derogation 
of tbe Hindu than of the Mohauruadan Law; 
for, onlass he bad also meant to ftnd in 
tbe case before him that all the parties 
concerned constituted a joint Hindu family, 
the eiclosion of the daughters would have 
been as repugnant to the Hindu as to the 
Muhammadan Law. In the case before Scott. 
J.. nearly 40 years later, the trial again 
appsars to me to have proceeded on tbe 
presumption that many of the characteristic 
features of the law of tbe Hindu joint family 
bad been adopted by tbe Cutebi ilemons 
and very likely had those trials been more 
rigorously (1 mean more rigoronsly in the 
logical sente) coodocted, some sneb resnlt 
might have been obtained. But in view 
^ what waa actually in coolroverey, 1 cannot 
help thinking that tbe results were nnsetis* 
factory. 1 think it still remains impossible 
to say that in any single case reported in 
pur law books np to the present day has 
it been alleged that either the Khojas or 
the Cutehi Memons have adopted by special 
onatom tbe whole law of the joint Hindu 
family. Donbtless it has always ron through 
.the minds of tbe numerous eminent and 
^learned Judges, who bad to try this question 
in TarioaslTforms, that these two sects of 


(he Khojas nnd Cute hi Mouiuiis wvve origin' 
ally Hindus. They, thervforc. appeared to 
base found it a very easy inference tinit 
in spite of their convursinn U* Mu hum mud* 
anisinthey should have preserved (hoir (whole 
uriginal personal law. Hut while HueJi an 
inference might be use«) as lightoniDg the 
burden of prcHjf, it i'«»uld not pixipvrly, in 
my upiiiiiiri. be made (he gmund f«u' such 
large conclusiorm as have been dmwn from it. 
Pn cmi vers ion to Muhuminndani^ni, vuntei(!«, 
no matter what their previous religion luky 
have been, must l>v taken at (hat moment 
to have renouiiccil all their ftuiuer religious 
ami persorail Jaw in so far ax Iho laKer 
(lowed from and was inextrienbly hound up 
witli their religion, and to have substituted 
for it the religion iif Mohumiinid with so 
much of the persimal laxv as necessarily (Iowa 
from that religion. Thus, when tho Khujus 
aikI the Cutehi Meoiona w’erc converted, 1 
lake it to be an uuiversnlly truo pn>pusi(iun 
that, in the eye td the law, they then be* 
came Hubjeci, in every respoct, to the 
MohAmcnadan and not tu the Hindu 
Law . \V h ate ver may ha i e ha p pe i ted la tv r, 
there was at the time a break, a new start* 
iiig point, from which all tbvir legal relations 
must be re*adjaated. Hemembering that 
these two sects were surrounded by their 
former Hindu cu*religionieU and were living 
fre^iuently in a Uindn Itaj with access only 
to Courts presided over and administered by 
Hiodu Judges, it is extremely piobable, 
apart from all utber considerations that they 
should gradually have re*adoptcd much of 
their old law. not indeed as law but in tbe 
form of custom. It is qnite possible that 
that process went very far. probably two 
or three centuries ago, when these people 
were few and. for the most part, poor, it 
cannot, however, be dented that in (be esse 
of both the sects, tbeir adherence to Mubam* 
madaoism has withstood anything like a 
complete re* incorporation witJi their former 
Hindu co-reiigionsits. 1 have pointed out in 
nay judgment in Jan J/aAi>mcc/ v. Ualti Jfiffar 
('J) how intimately eonQecte<l the whole theory 
of the joint Hindu family is with radical 
religioas concepts, and for that reason 
ii the Mahammad!iDism of these people was at 
any time a real religion, someth iog more thau 
as empty name, 1 do not see how it is poesibla 
that they conJd have reverted completely to 
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the old Hindo family syAtecQ. Many features 
they may have adopted, ami prohahlydid 
adopt, from it. This 1 think, i^qoite evident 
from the depn«ittons of the witnesses examin- 
ed in the earlier ea^es. But the later ten- 
deary haa been, 1 think, in the direction of 
stricter adhesion to the Mahammadan and 
completer severance* from the Klndn Law. 
In this connection it moat never be forgotten, 
what waa tersely atate<l by their Tiordahipa 
of the Privy Council in the ca^of .46rijAa*n v. 
d&rchum (5), that inaamarh as the adoption 
of a caatom is by the voliti Mi of the parties 
adopting, so it is eqaally in their volition to 
abandon any such custom and once again 
place themselves strictly under their proper 
uoruodihed law, If that is the correct legal 
view, it will follow that in the case before 
me t havA to consider whether the Cntchi 
Memons have proved a custom aothortsmg 
them to make Wills, aud, if ao, what are 
the limiU of that custom, Along with thia 
question will have to be considered the fur- 
ther, though quite distinct, question whether 
they have also beer, proved to have adopted 
♦he law of the joint Hindu family. Por, if the 
last question be answered in the affirmative, 
then the quantum of the property of which 
they might die pose by Will might be very 
different io any given case. 

It will be observed that the eixteenlh 
issue has been designedly wortled in rather 
curious form, inviting the Court to decide 
whether the testamentary powers of a Cutebi 
Uemon are not those of a Hindu; that is to 
say, impliedly, whether a Cotehi Memon is 
liable to certain disabilities in disposing of 
his wealth which attach to a Hindu under the 
law of the joint Hindu family. And it ie the 
implication, 1 think, rather than what is 
expressed in the issue that the parties to thi^ 
case feel to be of primary importauce. Let 
me then consider a little more closely iu 
what sense and how far making Wills can 
be eaid to be a part of the Hindu Law of 
simple suece^siou and ioheritance. Looking 
to our own Succession Act, which ie largely 
concerned with devisee, it cannot be doubted 
that, speaking loosely at any rate. Will!i in 
the contemplation of lawyera belong to the 
law of succession and mheritaoce. la (here 
then any disItLctioD between succeesion and 


(6) ft U I. A. 196; 1 W. B. (P. c.) I; I 6«tb. P 
J.WIjftffar. P. 0.3,10; 19 B.B, 71ft ‘ 


inheritance? At the present day probably 
none of practical importance. Viewed his- 
torically, succession was a term probably 
confined to moveables and inheritance to 
immoveable proneriy; and under the old law 
of England different persona would succeed 
or inherit, rcapecHvely. It i* difficult, 

however, to find any gronnd for such a dis- 
tinction in thie country. There is no 
common law of India in the same sense 
in which there >a a common law of England. 
In dealing with Hindus and XfuhaiU' 
madans, where they are not expressly 
governed by Statutes, the business of ths 
CourU is to apply to them, as far aa possible, 
their own law. It is only where their own 
law does not apply and they are not under 
Statute that the Courts turn W the eotatnon 
law of England, or govern their decisions by 
what ia very generally termed, (he prinew 
pies of equity and good conscience. Admit- 
ting that Wills belong more properly to tbs 
law of sucression and inheritance than to any 
quite distinct law of their own, the queetion 
is not yet completely answered. In ibe 
6rst place, the power of disposing cf 
property by Will le tw more peculiar to the 
Hindu than to the Muhammadan Law. On 
the contrary it ia in the latter system that 
we 6nd more positive reetrictrone pieced 
upon the disposing power, and apparestly 
more definite ideas formulated in legal 
rules. For the purposes of tbs preeent 
enquiry what has to be considered ie: (I^ 
the Mahammadan rule prohibiting a man 
from dieposing of more than one*third cf 
his property by Will; (2) the limitaticn 
impr^ed upon the dlspoeing power cf 
individuals under the Hindu Law srieicg 
out nf the legal conception of the estate cf 
a Hindu joint family. I am not new 
concerned with further technical quaJii* 
cations and conditions to be found in the 
Muhammadan Law of Wills. 1 have stated 
the main distinction io the most general 
terms. And, so stated, thie at least becot^* 
apparent, that what is in controversy 
ha.e nothing to do with the making of 
qwt Wills, but with what under the Hindu 
system defines the property which ie a 
man's own and, therefore, capable of being 
devised by him. This is what is 
meant by the plaintiff in this suit, *rho 
wiebee to prove that the diepoeing p<«w » 
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• Cutahi M#mon is in nil respecU that of a 
Hiodn. Bat bofore aucb a proposition can 
be Mtablisbed. those contend in j: for it most 
prove that tbe Cotchi iienjons have adopted 
the law which embodies the concept of 
joint familj property. And here I should 
like to add a few observations upon what I 
have stated a little more generally in the 
opening part of this jndgment. When 1 
said that no sach enstom ns that of having 
adopted t ha entire law of the joint Hiodn 
fcmily bad ever been alleged, much less 
proysd, in oar Courts, 1 am not to be 
SQpposed to have overlooked what appears 
to have been in controversy, the procedure 
adopted and tbe conclnsiona reached in 
each cases as those of A/oAumed Sttiifk v 
E<i)i Ahmtd (4) and AhmtMov 
y. Cauumbhev Ahmedhhov (6). Tbe Utter 
U a Ebojm case, lu tbe Utter ease a son 
ened bU father for partition. Both the 
I^iea appear to have gone to trial upon 
the footing tbit the law of the joint Hindu 
family had been accepted as part of (he 
Costomary Law of the sect to which they 
Wlonged. In the 6rit Conrt, the trial was. 
tbmfore. principally directed to aKertaining 
whether the property in suit nas ancestral 
or self.aisinired. On appsal. however, the 
case was daoidsd on a narrower ground 
luggssting a reveraioD to an earlier stage 
^the law. w which it still Uy open 
Mabammadana eJUging themselves to have 
any pMuliarfeatore of (be Hindu 

Uw to prove it. Uertly e a pressing oOittr 
M opinion ae to tbe character of Ibe property 
in amt, the Appeal Court held that the 
parties bad not proved (hat ibeir sect had 
ado^ so much of tJie Hindu Uw of tbe 
joint family as would entitle a son to 
aemand perti two of bis .father. I am not 
hers concerned with the ressoning by which 
that conclusion was reached. The only 
wmment I used make upon it is that It 
involves moob of that Urge process of 
inference, unsopported by direct proof, 
which bae ebarteterised tbe whole long 
^rseof litigation effecting in this respect 
tbs EAoja Cutebi Msmon sects. For- 
ther, if the Khojas had really, as appears 
Wbave been takca for granted, adopted 
the law of ibe Hindu joint family, 
while they bad' not adopted ibai part oi 

. (e) IS B. 5^ , 
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it which gives the son n right to enforce 
partition against his fullier, it U obvious 
thst the resultant syMetn amongst (hem 
must be radically differtnt fium the recog. 
nise<l syslem prevail Ing among the Hindus 
UDiler the Uimlu Law of the joint family, 
U is an esseiilUl feature of (hat law that 
every lucmher of the joint Hindu family 
takes an interest in the joint family property 
at birth: ami it is a conflate of that 
pi opus it ion that n member invented with 
soch right.« ear*, if at the head of his 
stirp, enforce it by partition. The broad 
principle, perfectly clear and intelligible in 
itself, became obscured in (he contimeray 
arising upon (he right of n son to enforce 
partition lielweeh his father and his uncles. 
Partilioii in a Hindu joint family being 
always per $iirpe$, siudi a right would 
conflict with (he fniuUniental rrinciples 
upon which the whole Kystem rests, And 
it appears to me (hat there is very little 
relevance in ir*tnHluciiig the divergent 
opinions of Judges upon such a paint into a 
consideration of a much wider and aimpUr 
propi>aition. I do not know that in this 
Presidency any doubt exists ns to the right 
of a son to enforce partition of joint family 
property against his father; and as 1 
pointed out in my judgRient iu .Inn J/aAcmed 
V. t)atH Juffar (:l), tbs Privy Council bave 
emphstically insisted upon (lie correlation 
of (he two rights, that is to say. acquiring 
■n interest by birth and enforcing it by 
partition, as being inseparable from, and 
complenentary of, each other making up 
tbe basic principle of tins part of the Javr 
of the joint family. By introdocing such 
a variant as that the son amongst the 
Khojas has not the right to enforce partition 
during his father's liledime, the radical 
difference between any such law of the 
Hindo joint family as the Khojas may 
really have adopted and that law as it 
exists in tta complete form amongst the 
Hindus, baa been established. Nor is it 
always possible to say that the customary 
law of these people in respect of the legal 
concept of the joint family is the aooe as 
tbe Hindu Law. Tbe point is of capital 
importance becaose it indicates that similar 

radical divergences might be. and probably 

would be. found, bad (he questiou ever 
been specifically raised between the 
customary law of tlie Kliojas and Jlemona 
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ftnd the Eiiudu Law regard the diet met wtm 
drawn in the latter between joint aneestral, 
and self*acqnired property. 
And what I vraa insKting upon in my 
general ob«ervatJAns was that neither 
among^f the Kh-^ja> «.)r the Cat'*hi 
Alemons is any reported case to be foand 
m which a party has eipre^sly alleged that 
the IIindaLawof the joint family, conlaiii. 
mg the peculiar legal concept of the 
joint ancestral or joint family property 
has ever been adopted by these secU. Ou 
the contrary, in the two cases I hav« 
mentioned, it has been jwsumed. and assumed 
merely inferenlially from the eerlier 
decisions that such wholesale adoption of 
the eomplirated Hindu Law of the joint 
family had been made by b>tb the Culrhi 
Memona and the Khojas, In the rase 
before .Scott. J.. the question again turned 
directly ui^m (he character of (he property 
Sllestil to hnv» been dispose,] „f be the 
inipuined «MI; »ik1 again j, 
eranteci that if it ivis aiiceslml, the burden 
of preying that tlie testator l.a.l p.„rer of 
dispoaing It lay up^,. ,he purly «> 
alleging. Jfnw, ,t i, obvious that the same 
kind of iiiDuipy migKt as «-ell be .-..tere.] 
into in the rase of any Knglisb Will, onru 
a presupposition i, nivle tb.it if the 
property d.sp.,«id „f c„mp||„ 

I'equ.reDients it also gain, » , , 

character. An enormnu.s percentage of 
properly dis^s.d i.f by Kngirah Will, i„ 
England might be .hown to be ancestral 
liimily property, in the aensa (hat it has 

com. into the hunda of the testator oruler 

conditions which i„ Ui„da 

imprint that chameteropon it; but it would 

bi absurd to say that. unl,„ it coaij 
U shown that the Ki.glish Law had a.h.pted 
the concept of the Hindu joint family, the 
re.soUmg corresponding legal consequences 
trom the facts pmved arose. That la a 
point whici. I wish to emphaarae. If it 
harl not been virtually assumed by the 
Courts that amongst the Khnja* snd Cutebi 
MemonS property falling within the 
definition of anrestml family property or 
joint family property in the Hindu Law lUo 
acquired the ^eoliar characteristica given 
to .t uDder the special law of the joint 
Hindu famdy. there would have been no 
^intat all iQtbe enqniriee made by tbe 
Courts ID tbe two casee I heve mentioned. 


iim 

To this tbe answer won Id oaturally be: 
that unless tbe parties themselves had 
been fully aware (bat their sects bad 
adopted the whole Hiodn Law of the joiot 
family, they would never have gone to 
trial on the isines raised in these cases. 
That answer ia plausible bat, io my 
opinion, not conclusive. As regards the 
particular conteatants their ad*nissioos 
might enffire. bat the admissions of parties 
in any given case would hardly be an 
adequate equivalent fnr that striet and 
elaborate proof which the law requires when 
such special custom is eet up and disputed 
in derogation of the general law governing 
litigants. I have also pointed out in dv 
p^eviods judgment that forty years after 
Sir Krskiiie Perry’s derision in the Khotes 
oud .UcMions* rase ( 1 ) it would have been 
virtually impus.sible for any member of these 
aecis to obtain legal advice at this Bsi* 
escept upon the fo-*ting that they were, 
to alt intents and purpones, Hindua and not 
Muhammadans. That opinion liad struck 
deep roots and no doubt gathered some 
auppf»rt from the natnre of the evidence 
recorded before Sir Kr^kirie Perry, confirmed 
by the long and virtually nettled ppacMce 
on the Ecclesiastical Side of the Coart, 
and it la indispntable that long before 
ISSfi the Conrta and the whule pr>reasion 

here had aeCtle<l down to the unshakeable 
belief that the dacisiona of the Court had 
lirmly eslabliaheil the rule that the Khojss 
aod Cotchi Memnns were, in respect of 
their entire family system, H indue and 
Muhamcnadans. I have already criticised 
the valoe of (he long*esCabJished practi^* 
on the Kcclesiaatieal Side of the Coa^^ 
and it would be waste of time to repe*^ 
that criticism here. I still think that far 
too much importance was attached to 
those materials in every case in which 
they were referred to. It probably 
true that when sach questions first cane 
before this High Coart a very large 
number of Khojas and Cotchi Memon* 
saturated with Hindu notions regarding 
the law of the joint family- They would 
be predisposed to accept the deciaiofis of 
the Courts as interpreted by tbe profeaeiou 
geoeralty and so gradually habituate tbea»' 
selves to the belief that in law, at asg 
rate, retber owing to the deoisioos of tbe 
Court than any volition of their own, 
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were eabject to (be whole lew of 
the joint Biodn femil/. lo the coersa of 
the argument here, it has freqaeotlg been 
said that my former judgment insisted too 
iQQoh upon this law liaTing been forced 
apoQ the relnciaot sects of the Shojas 
and Cotohi Memone by the Judges and 
the profession. In I'fi? I do not think 
that either srct wonld have thoagbt it a 
very serioas hartiship had the Courts 
decided that in the eye of the Uw they 
were Ilindns and not Mahammadana. 
The Courts never did de'^ide anything of 
the kind; bat 1 concede that, on the 
evidence before hire, Sir Erakine Perry 
probably thoagbt that the Kbojaa and 
Cutchi Meokons had virtaally retained the 
whole of their domestic aud personal law 
as distinct from religion. No one could 
then have foreseen the length to which 
the judgmenta is those cases would 
afterwards he carried. And it is no doabt 
true to some estent, as contended by 
Mr. Inverarity in this case, that the most 
serious grievance which the Khojas and 
Cutchi Memons now have is, not that they 
have been placed definitely nnder the Hindu 
Law, but that they «r« perpetuaMy Wing called 
upon to prove this or that euttom in 
derogation ^th of the Mabammadan and 
of the Hindu Law. They stand now in 
the unfortunate poeition of being governed 
jo many most important relatious in life 
neither by the Hindu nor by (he Muhaamsdan 
Law. Legally their condition is one more 
or leae of chaos and that undoubtedly 
bsj been brought about by tbe loose and 
often ioacenrate reasoning and wide in- 
ferential processes npon which 1 have 
commented in rey criticism of the eaee*law. 
Had tbs I lew been constructed step by 
step as each case came before tbe Courts 
by strict logical procese, always starting 
from the first presnmptioo that, as Muham ma- 
ds na, these people were governed by the 
Mahemmsdan Law, and any alleged custom 
ia derogation of it reuet be proved, tbe 
result might have been, and 1 think it 
would probably have been, very different. 
In a sense then I do think that this law 
has been forced upon the Khojas and 
Cotcbi Memooe by tbe Courts and tbe 
profesaioD, although it ie arguable whether 
during tbe process, at any rate in ita 
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earlier stages, the bulk of the commu. 
nidea realized nhat was going on, or 
took any strong objection to if, they 

increased in wealth and intelligence, 
however, indicatione are not wanting of 
some resentment at being thus compelled 
to appear in the Courts as Hindus rather 
than Muharemodaiis. The Cutchi Memon.s, 
with whom 1 am prc«enOy roucepned, 
are undoubtedly Moslems nnd fee! 

deeply the impiitationa ca<t opon them by 
their co-religii»ins(« on account of (he length 
they have gone, tt sre supposed fn have 
gone, in substituting the Hindu Law .f 
-joint family far the laws of the 
Quran. Speaking nf tho Qiinm. I may 
note ii; passing (hat rhe resiuotmns imposed 
upon the power of a MuharuiirndHii to bc- 
Queath more (ban one-(hi><| of hi* property 
by Will are not to be found in the Quian 
at all. Yet this has been so long an 
integral part oftheirown Muhammorinn Law 
and ia supposed to be be.sed upon a view 
of family oblrgatioo and duly Approved by 
(he Prophet, (hat any departuie from it 
now can hardly be altogether dissodaled 
from the prtifoundly religious sentiment 
which forms the besis of and intrrpenclrafca 
the wholeof the systema of the Mnhamn.adan 
and (he Hindu Law respectively. In this 
connect ion another point alto arises. 
Assuming that the Cutchi Memons have 
adopted and proved the custom of making 
Wills at present of (heir whole property 
are such \YiUs to be interpreted by tbe 
Muhemmadan or (he Hindu Law? Upon 
Ibis point. 1 believe, no codsidered judg- 
ment IS to be found in our Courts. I 
WM told in the course of the (krgument 
that in a very recent case Mtcleod, J.. had 
held that a Khoja Will most be con.sCrued 
by reference to the Mnliammadan Law. I 
are strongly inclined to the saros opinion. 

I see no solid ground for holding that 
even if a larger power of disposition had 
been acouired hy the Kbojaa or the Cutchi 
MemoDi. than tbey would ordinarily have 
DCfeder tbe Muhammadan Law, that law 
nevertheless, should not govern all the 
dispoeitioDB tbey make in erercive of (hat 
enlarged power. Assuming for a moment 
^al, apart from the queaCiun of joint 
family property, which, as ( said, lies 
ontaKie the scope of the law of Wills 
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altogether, Oifferert cnnst poet ions atwl 
different effects would have to be put 
upon anti given to be<inesU under the 

Hindu and Muhamtnadnn Law. then in the 

absence of proof of cusloro in eaeh parti, 
cular cn^, I 

Mecuon^' W Uls must be interpreted and 
construed under the .MuhamiBadan and not the 
Hindu Law. And I think that the Conrta 
wonid be f-biw ti. enrnurago attempts to 
prove iiilerminable variant customs of this 
Kind even where the Khojas an I Cutchi 
Wemon'J are themaeUe> desirous of setting 
them up. \ entertain encue doubt whether 
the point really 1ms much prartical im* 
portance. It is true that the Court* 
appear (o have rnnredetl much more lil>eral 
powern for creating various estates by Will 
to Hindus than MuhamuMilan^, Hut lam 

not awnie that the dintinction rest. acK>n 
any solid theoretiVnl gr,>u»d. He,,uest8 by 
^^lll are after all only gifts to take effect 
Qpon the death of the donor, and as 
iuch origumlly I>elonge<l t.» the law of 
gitt. ihe Mnliaiumadan Law is much more 

i" dealing with gifts 
than the Huidn Law. And that U pro- 
Uby why the Courts have rugarUetl a 
Muhammadan s testamenUry power more 
jealously than that of a Kiiulu. Hut in 
every civdi«d society which has utUuie<l 
the point of recognizing general principles 
or law. however crude ami elementary 
these may now uppeur, the theory of gift 
le origiimlly much the aame. As social 
relations become more complicated and 
require a more complex system of law 
various elaborate and artificial enlarge, 
ments of the simple p<mar of gift make 
their nppearanre. I think, however, that 
It would be untrue to say that anything 
ID the least Correa ponding with such highly 
evolved and cstended powers as are to 
be found at the present day id the 
tiigliab Law. can be discovered in the 
authoritative legal writings either of 
the Hindus or of the Muhammadans Trusts, 
for example, are, aa I have had 
occasiod to eay io more than one judg. 
ment. utterly unknown to the Muhaniiuadan 
Law. bo, too. la the power of creating a 
suceewioD of Hfe.eMalee. My own convic- 
tioa IS that auch powers were equally 
«nki.o<Tn to tho oarJ7 Hinda 
All these. II) effect, have been tbe creations 


of the English Courts, and tbe fact that 
they have been more loosely and widely 
extended to Hindua than to Mahammadaos 
i* probably due, as 1 liave jDst said, sot 
to any inherent difTcrcrce of priocipld 
to be found in tbe pronouncements of (he 
early law. givers, but in tbe fact that the 
Muhammadans were much more precise and 
fuller in enunciating limitations upon tbe 
power of gift. |f, however, there is any 
valid legal distinction to which effect 
ought to be given between the powers of 
Miihamiuadnns and llinduA in regard to the 
creation of artificial estates by Will. I 
should .<uy unhesitatingly tliat no raattev 
what other Hindu customs tbe Cutchi 
Memons may or may not have adnptadi 
every Will they make mu.st l>e interpratad, 
for the purposes of ascertaining the validity 
or otherwise of ]>e<iue*(s therein rnntaiosd. 
acconling to the Muhammadan, aud not the 
Hindu Law. 

In this ease, for the first time, su 
attempt ban been made to prove that the 
Cutchi Meruois have adopted the Hindu 
Law of the joint family virtually io *1* 
entirety; that is to say, that they recogniM 
the peculiar quality given to Joiiit family 
phiperty by the Hindu lawyers. Further, 
it is sought to prove that they bays 
adopted, as u custom, the power of dis* 
posing of the whole of tbeir own property 
by Will The bonleii of proving lyjth 
thenc points, iiotwitbatanding the previous 
decisions of the Courts, clearly still lie^« 
III my opinion, upon the parties so alleging* 

I have, therefore, now to consider the evi- 
dence laid before me with the object of 
ascertaining whether it discharges all tli* 
reqairemenU imposed by the higbest 
judicial authority upon parties setting op 
special family, tribal, or local custom ip 
derogation of their general law. Tbe syi- 
deuce naturally breaks up into three maio 
groups: <1) the Wills. Kxhibita B, 131 
to BlOl; (2) the onl testimony of tbs 
leading Cutchi Memons; (3) tbe opintoo 
of tbe ao-called experts. As to tbe latter, 
Mr. F. E. Dinsbah and Mr. Inverarity, for 
example, I entertain ponsiderable doubt 
whether ii tj ,>elavaiit at all under sectio® 
4? of the Indian Evidence Act. Certaio)/* 
the case ol Mr. Diosbab, even if it be 
relevaot, it can be of little or no vala®' 
Doubtless, iu questions of this kind, tb^ 
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CoQfU in Hnfflnnd hoTe alwnys B'ven rei- 
fNCtfol Attention to tbe long-eeUbliehed 
pr&ctieo of the profeesioo end the opinion 
of eminent Coonfle). u, for exemple, upon 
pointe of convefAncing. But where it ie. 
AS here, a question of seeia of MohAmmAdAiis 
having adopted specie) customs of the Hinda 
Law, I feel very great doubt whether it 
can logically be said that even so eminent 
and experienced a Counsel as Mr. Inverarity 
is likely to know of the existence of auub 
rights or customs, it is said thst Counsel 
learn from their clients in the course of 
advising professionally of the exisUnce or 
otherwise of such a right or custom as was 
in co&troversy. Bui I doubt very much 
whether that was intended by the framers 
of section 48. In trutb, wbat ba.s actaally 
bappeoed probably ie that Mr. Inverarity's 
advice throughout the long period of bis 
profesaional activities has done much more 
than any volitional act of the community 
themaelves to imprint upon them the belief 
that, at any rate, for all purposes of liliga* 
tiou, they most accept tbe position of 
Hindus governed by the law of the joint 
Hindu family. Speaking for myself. I do 
not think that the opinion of the Bar collec- 
tively or any member of it ie of any real value 
upon such a point. We all know what the 
opinion of tbe Bar has been, and I have en- 
deavoured to show bow it has grown up. lo 
tbe course of bis long and intereeting argu- 
meot Mr. Inverarity, notwithstandiug his 
repsated admissions that he inclines strongly 
to nccspt the correctness of my own msooing 
in ibo CMS of Jon MoAomod v. Duiu Jo far (2), 
yet strove etrenuoosly to prove tbsi the 
varioQs casei I have criticised were quite 
rightly decided. U needs, however, only to 
study the esses themselvee to discover tbe 
many flaws snd falUoies in the reasoning more 
or less commonly accepted thronghoutlheseries 
which gaveneetocoDclnsioos tberesfUr whole* 
hesrtedly and unquestioningly adopted by the 
profession. But bad tbe case oo other im- 
porta nca, It would obUin a peculiar interest 
from the evidence given by Mr. Inverarity. 
Ill winch tha Court bM had tbe beneflt of 
much mtifuaCe and persoual opinion growing 
out of bis exceptionally long, distinguished 
aod li'tnoorable practice at this Bar. If I 
seem not to attach as much weight to that 
evidence as its authorship might deserve, it is 
simply beeauie I doubt whether* it is the kind 


of evidence which the law requires, certainly 
not because 1 uuder value Mr. Inveinvlty s 
great personal qualities and reputation. 

1 will now consider the proof Afforded by 
tbe Wills. These are 105 in number (Uve of 
these rig., B8. BU. BOO. B65 and BSO were 
afterwards withdrawn) B, B1 to lUOl and 
F, J and K. They commenccil from the 
year 1045, Exhibit D, two years before Sir 
Krxkine Perry h judgment. And here J may 
i ncidenta I ly note that tbe practice of making 
Wills is not very ancient even a mu ii get the 
Hindus, It may be doubted whether any 
true Hindu Will dates back more than one 
hundred years; and we have here a .Miiham* 
matin n Will seven t3* years old, It is not, there- 
fore. a ca<e of the 5tuhaaiiimi)ans borrowing 
the cuMom fn>ru some ancient and well •estab- 
lished branch of the Hindu Law. but rather, 
as it would appear, small sects of Muhamma- 
dans, living under Hindu rule and surrouridsd 
by Hindus, adopting almost eon teen pom neoui- 
ly with their Hindu co*religionists an entirely 
new practice. This body of Willi has besn 
carefully analysed by learned Counselsengaged 
on both sides, and minutely entioised in detail. 
The broad lines of attack and defence were: 
(n) that this long, consistent series of Wills 
disposing of the whole property proved cooolu- 
eively that tbe Cutchi Memons liad entirely 
abandoned the Muhaioinadan Law of Wills; (i>) 
on the other hand, that an analysis of these 
Wills will show that they are hardly, if at all, 
inconaistent with the principles of the Muham- 
madan Law. ainf that a very large percentage 
of them might have been made consistently 
uoder that taw. It is pointed out by tbe 
plairitiff. relying on these Wills, that they not 
only dispose of the whole property but alio 
contain many allusions to aelf*acquirsd and 
joint ancestral family property. Further, 
that they create many estates opposed to the 
fundamental principles of the Mulmuimadan 
Law (and supposedly permissible auder the 
Hindu Law). Neither of these lioes of attack 
or defence appears to me to bo very forcible. 

I shall, however, have to deal with this 
material a liUle more in detail. 

Mr. Setalvad. on the other hand, tendered 
eighteen, but put in five, Wills said to have 
been made by orthodox Muhammadans. None 
of these Wills has been proved. When they 
were tendered, it was agreed in order to 
shorten the proceedings and lessea tbe cost^ 
that they sHoohl be examined by the Counsel* 
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on tht- • ther side ami. if nerej^ary, adoiitled. 

t ilie cli^^e oftlieca«e.Mr. Tar:tp-»rev».»lU ««;d 
tlmt Le was not prepared to admit that aoroe 
of tho makera of the^e n*ilU niffikt oot belong 
to tho claasea of Mnhatoinadaaa declared to be 
omenablo to the Hi oda Law by Mr deal ice 
I^nade in tho ease of Bai Baiji t. Bat Santok 
y >- Su hj eet to th at t be ITi 1 U were a 1 lowed 
ID. Exhibit Xo. ?. The ^kuggestion la that 
even orth odox M u bam mad a m » met i me* make 
wdla in contravention of the Mobammailan 
Law, nlthoogbit cannot l>o, and never has 
inferred from th.it fact alone that they were* 
m that or in any other respect eobject to the 
H.rn n Law of the j-int family. The effect of 
the Wills potm by the plaintiff is. I think to 
prove conciQsively that the Coiehi Memory 
have adapted tlmcaatornnf disposing of the 
nli:de of (heir pn>perty hy Will. The >eriea 
covers a long peri.al and it appears to be 
praclirally uniform uinl consistent. To that 
extent, th«4c WjlJ., nloiie wuald. J think be 
sulKcient to prove the existence of the custom 
m< rrMjr.|.on oftheMrict principles of the 
Muharninadun Law. The farther qaestiem re- 
matns to he answered, h.iw far, if at all. the*e 
Will, prove my thing more; as for instance, that 

hyco«,..nl .. Cutchi M.ni.m. h»., w.t 
y d warded the Muhammadan L»w of Wills 
but Uve ,u;lop..<i Uinciu Uw of th. joint 

Ihi* »,|| not b. .,l,bli,l..a m.rel. 

by th. f«t th,t th, Will, .,{ ,h; 

..•»t..r.pn.p.rtyin n inoon.i.t.nt 

NvilhtheiUharninadAnLiw, for we have already 
reached the conelusioD that the practice 
has gro wn op in the form of a eostom in 

uerogalionofthe Muhommadon Law. That be- 
ing so. it Is not to be expected that the eucie- 
lies or commanities, who have inUntionally 
abandoneiieo farthepriqciple of the Mai, am. 
miidan Uw, f^al constrained to rehabilitate it 
in detail by conforming, notwithstanding the 
practice, elrictly to its precepts. Tbie really 
disposes of by far the greater part of Mr 
«eta I vad « elaborate criticism on kbit part of 

the case. He endeavoared to show by attack 
N)g these Wills that, if in form inconsistent 
with thegeneral principle of the Mahammaitaii 
Law. there was nothing in the testat*>rs’ die 
ptisiirms which could be taken m d-liberate 
recogmuun of the whole Hiodo Law The 
point, however is that every one of ibeee 
Wills porports to diepoM of all tbe disposable 


property of the testator, The aame line of 
nrffomenl asel hy the plaintiff is eqoally in- 
firm for his pnrposes. Nothing appears to 
mo to be gaiiie<l by showing that a great 
D amber of these Wills create seriee of .saccei- 
eive estates io opposition to the principles of 
tbe Muhammadan Law of gift. Once it is 
conceded that the custom of diepoaiog of the 
whole of the testators property by Will has 
been adopted by the Cutchi Memonsect, it ts 
idle to sctnlinise too closely the manner in 
which sach diapositiun.s have been mvle <»rto 
draw infereiiees from the cIosciicm 
which they aometimea correspond with, or the 
wideness with which they sonjetimM diverge 
from, the recognised principles of the MuIisid* 
madHM Law. It i-, hriwever,significant to ii^ts 
that seven of these Wills bequeath nns-third 
of the pwpertf specifically and the retnsiniii| 
two«tlihi|rt to the testator’s heirs according to 

the Muhammadan Law. Thefirst of these is 
B2D, (Ute.1 (he 7th July lb8G, and the last is 
datcil the 2dlh January 1911. by 16?6 
just after ,So dt, J.’» Judgment in the cs-eof 
.i,.Uck V. niit Ahutfl (41, there cao 
be little doubt hut that a strong revulsioo of 
deling had «ei in amongst the l>aUer class of 
Cutchi Memojis an I (hat miny of them lauch 
regretted the length the Courts had gone io 
subj^ting them to the Hindu Law of succession 
and inlieri(4nce and s.> giving caase of offence 
to the faithful and estranging them from 
»‘*re Orthodox co-religiouiats. The 
Wills 1 have iost mentioned exhibita strong 
regard for the at rietest Muhaiamadun Law, and 
the reason why (he teatatora adopt the 
pecaliar form found in these Willa doubtleae 
was a desire to give practical effect to what 
they believe to be the injunctions of tkeir 
religion. Nothing could well be more snomal* 
ous than their position as it was then under- 
etnod in respect of this power of making 
'^j^^*** 1^7 J'O means certain in (be 

opinion of lawyers whether tbe CutcJii 
Memons could dispose of more thaa one^third 
of their property by Will. Those ainoagst 
them who wer« strict Mohammadans probjbly 
did not dasira to do so; but they w»re in tld® 
dilemma: If they left two-thirds of t heir pro- 
perty undisposed of as the MuhammadHU Law 
compelled them to do. in order that it might 
be distributed amongst those whom the 
Quran considered to have the best right to 
share it, tbe result brooght ehout by the 
tjpto tbak period was that Ibe 
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DndiApnB«() of iw<^»thirds would bo toWn rmt 
hj the heirs designated hj the Mohammadan 
religion and tporality, hot hj the heir!> asoer* 
tained in accordance with the principles of 
the Hindu Law. li is not strange then to 
dnd some pione Cotchi hlenn»na availing 
themselves of the powers of foil disposition, 
which they appear to have been in a fair way 
of acqairing by cQstom at that period, in 
order to comply practically, at any rate, with 
(he commandmeiita of their religion. Bearing 
in mind (he large part which volition mast 
always play in bringing a costom into 
eiiatence or allowing it to fall into desuc* 
tode, rndicationa of this kind, jnst at tho 
time when the case*law on the subject 
seemed likely to erpand moat dangerously 
and inimically to Muhammadan religious 
sentiment, are of no little value. On the 
other hand, the plaintiff, who relies upon 
tbe<e Wills to prove that the Cotchi Mecnon 
community had adopted in its entirety the 
Hindu Law of the joint family, points to 
many passages in them, in which express 
alluaion is made In self* acquired, as opposed 
to ancestral, family properly, Thus, in 1117, 
dated the 26th February 1678, the les* 
tator says that the whole la my se1f*acqnir- 
ad properly,” So also B3l, BH7, B47, 1150, 
B53, U58, B64 and H73. Heading these 
nioe Wills, covering a period from 1678 to 
190$, it certaiidy appears (hat the testators, 
whether of their own initiative or under 
legal advice, were keeping in view the peculiar 
attributes of joint ancestral as distinguished 
from 8elf*acquired property under the Hindu 
Law. It ii noteworthy that the 6rst Will m 
which any alluaion of the kind is to be found is 
thirty years after the date of Sir Bratine 
Perry's judgment, when the doclrine of the 
Courts was supposed to be settled aiid the 
opinion of the Bar had long been UDiformly 
in favour of the proposition that Cotchi 
Mamona were, for the purposes of ibis argu- 
ment, to all istents and purpaaes Hindus. 
Whether such indicationaought to be taken 
as cooclosive of the fact suggested ie quite 
another question. 1 think, it must be ad- 
mitted. that the Cotchi Memoua generally 
were fairly alive to what was implied in the 
(eim joint aneestrsl family property” as 
forffaing part of the Hindu Law of the joint 
family. Thi& was only natural in view of 
their origin and later environment. It ie quite 
j^casibJe that in a coofosed and general way 


they have re adopted notiona peculiar to tho 
Hindu Law, from which at tho tinio nf tfieir 
conversion and iiumeitmlelv (hereafter (hoy 
had never cmnplelely and luMlIglhlv freed 
thern'elvea. That tin-* ws« dnue by dellhomte 
act of volition I gravely doube. To whatever 
extent the old Hindu Law of the jidiit 
family regairinl currency and applicutinii 
amongst the Cutchi Memons, it must he 
attributed, I should prefer to think, rather 
to unconscious re*ahsorption under pressure of 
the predominant Hindu enviroiimenti nothnis 
and habits long familiar, than (o any con- 
scious preference for and substitution of those 
iiolions Slid Kabila f«>r the laws commanded 
by their new religion. It may indeed be 
doubled that either the Klmjaa nr the Culchi 
Memona were, f<»r centuries after their eon- 
version, thoroughly conversant with the whole 
of the Muhammadan Law. In the infancy of 
their existence they were prnUbly not in u 
position to discniiiinate between some of 
the moral precepts of their new and their 
old religion, particularly when such were 
required to be practically applied in snme 
of the most intiioate relations of ordinary 
life. At (hat period too their material enndi* 
tion, if wa may be pormiiUd to conjeetnra, 
was probably one of almost iiniversal 
poveKy aod jnsrgniH''ance. in auch circuni* 
■tancea they might easily and uneons^ioudy 
have fallen laick into the old grooves of 
Hinduism in regulating their family Ufa and 
petty personal affairs. It is quite likely 
tbaljust as Muhammadans do to this day, the 
membera of the aame family lived together 
making no nice diatiocUons between the 
quantum of the earnings of each, and not car- 
ing 10 separate the personal acqulaitions, 
such as (hey might have been, of every 
member o^ the family from the fund upon 
which they all lived. Living under such 
conditions they would naturally find no diffi- 
unity io believing that they were still regu- 
lated by the principles of the Hindu Law 
of tbe joint family, which would seem to be 
peculiarly appropriate, yevertheless, inas- 
mueb as they have not only retained but 
acceutuated and heightened their religious 
divargeuca from thair original co-religiooists, 
1 find it difScult to believe that they could 
synchronously have consented to merge so 
much that !■ essential to the Muhammadan 
Law inaconscions re**b«orption of the Hi»»ilo 
Law of the joint family. By the year 1678, 
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ftuy Coiclii Mduioii making a WWl most have 
been fully* alive to tbe neoessUy of expUm* 
ing tlmt the i)rt)perty lie pUTpoi-ted to diA' 
po^e ofs u’AS his uwii. In view of the stroni; 
line taken by the Courts, he could not have 
been ignorant of the danger attending the 
disposition of the whole of ]\{% property on 
the analogy ofithe Hindn l.aw. Still, so far 
approving of it na b> desire an eijiul liberty 
of full (lispnisitioii of Ilia own property, he 
probably knew himself and, if he did not, 
would certainly have been advisetl. that if 
any properly so dispose*! of had fullilled 
the delUiition of ances^ml family property in 
the Hindu sense, his IVilt purporting to 
dispose of it w(>uld have hern po> l/twf * in* 
valid. It is true thut the use of such ex* 
presaious w<»uld appear sup<udn«m< in the 
case of any one except a Himlu, subject 
to the law of the joint llimlu family, hlven in 
the latter case (hey could bo merely* declara- 
tory not carrying with them, strictly speak* 
ing, any legal conaequenres. The difTerence 
between a Hindu ami any other person dis* 
posing of the pi'operty which had ci»me to 
him from hia father would be in the former 
ease that the prt>perty was not his own to 
dispose of, while in the Utter ease it 
ortlinarily would be. And the fact that we 
find in these Cutrhi Memoms' Wills declara- 
tory einphasiif laid’on the fact that the 
property was nnl ancesti-al hut self-aeq aired, 
cerUinly proves that in and after lb7S, at 
any rate, the sect vras fully aware that it 
was in daoger of finding itself under the 
entire Uw of the joint Hindu family. That 
it ill fact wa.ssois conclusively pn>ve 4 l by 
the course of litigation in IdhSand amongst 
the KhojBH in IK»7. I may further give 
by way of illostralion a very recent case of 
Afimfdihoy IIut>ihhhny v. ,^jV lUnthatc if. 
Petit (b), in which (ha same qaeslmn was 
sought to he ro agilated indirectly. The suit 
was nomi Daily for specific performance of a 
contract to hay certain property belonging 
to the plaintiff. Indirectly the plaintiff 
-sought to obtaiu a judicial docisiou that the 
a»jd property was his self-acquired property 
and that his sons had no interest in it as 
.membera of a joint nodivided Hindu family 
,I twed that case and I refused to go into 
the. questioQ thus indirectly raised. Hut 

($) 9 lad. Cat. 184,' ! I Born. L. R, 94%, C JI. L. T. 
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fhe fact that it was raised, elaborately 
argned. and a great deal of evidence given 
on it as late as 1909, shows to what extent 
members of the Khoja and Catchi ^lemoo 
sects are, at the present time, involved in 
grave nncerta inties as to their legal positiou 
in the present state of tho case-law. It is 
no e.xaggeration to say that tbe accepted 
notions, never clearly excogitated, developed 
as time went on into something like chaos 
AS reganU many incidents pecaliar to the 
Hindu Law of the joint Hindu family, which 
may or may not be incorporated in the Caste- 
mary Law. real or .supposed, of these sects. 
Thus, for instance, this is the first case, 
nearly seventy years after Sir Erekine 
Perry's judgment, in which the competency 
of Cutchi Memnns to dispose of the whole 
of iheir property by Will has ever 
been pot directly in issue. Kurthsrmore, it 
is the first case in which the much more 
important question, whether or not merelT 
by implication both Khojas and Cetebi 
Meinons ere subject to the complete law 
of the joint Hindu family, hae invited osprees 
decision. It is obviously, therefore, high 
time that these questions of such vital 
icnporlance to the two sects, who are 
constantly growing in intelligence and im* 
porta nee, were de fi n i Uly a ns wared and t heir 
legal position clearly defined. At tbe 
present day no Khoja or Memon, sod 
many of them have accomulated greet 
fortunes, knows how far his property le 
bis own, or what, if any, limits a^ 
imposed opou his power of disposing of it 
by Will. If it be a fact, as suggested by 
the five Wilh put in by the other side, 
that orthodox Muhammadans, who ha^ 
nothing whatever to do with the law of 
the joint Hindu family, have also been in 
the habit of disposing of their entire pro* 
perty by Will, then the inference which I 
am asM to draw from these 195 Wills, 
namely, that (he mere fact of disposing 
of the whole property of ilemone by Will 
connotes tbe adoption of the whole la’f 
of the Hindu joint family, is immediately 
destroyed. It is not, however, on that 
ground only, or, indeed, chiefly that I 
should refa:,e to accede to so mnoh of the 
plaiotiff'a arguments. In the ab^'enoe ot 
any previoas case-law on the subject, and 
treating the matter before me as res Me^r^ 
I shoiM ji(fi cveu pressed by the 
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prodootiou of tbMi WilU to tbo coDelasioo 
that tbof prove, oot only % cnetom in 
the OAftoF of mekintf Wills opposed to 
the etrioter MohemmadAn Lew, but that they 
prove moeh more, namely, that the makero 
baa elao adopted the whole law of the 
joint Hindu family. Nothing in them, 
eaeept the Ungaiffe of the seven Wills, I 
apecially noted. poinU to any aorli eon* 
oloeioD, and that language can, I think, 
be easily esplained by reference to the 
bxitorioal origin of the eeet. to circorn. 
aUncea in which the first centoHee of 
their esiatence were passed, and, lastly, 
the attitnde of the Courts for forty years 
preceding the first of them without the 
need of makiog any soch vi*)lent 
inference. My concloeioo opnn thie body 
of evidence ie that it provee no more than 
that the Cntchi Memone have adopted 
the enstom of dia posing of the whole of 
their property by Will. It dote not prove 
that they have adopted the notion of 
joint aneeetral family property with all 
ite legal attribntea and inciclenta ae 
eahihited in the law of the Hiodo joint 
family. And iodirteily it affords indica- 
tions of the strong leaning towards the 
strict Mnhsmmadan Law which has been 
enUrged in favoor of the Cntchi Memon 
oommanity by the adoption of their special 
cos tom. 

Before considering the oral evidence re> 
ooHed in ibis case, I sbonld like to make 
wme ^oeial observations on those Wills 
u which it is declared that the testator 
« 00)7 disposing of his own self, acqni red 
property. We have no means at the 
present day of aeoertaiaing what the pro- 
prty was and how it wee aognired. 
watarally, with isome knowledge of the 
liindo Uw of the joint family, a man 
who was disposing of what be knew to 
be ancestral family property in that sense, 
wonld declare in his Will that it was hU 
seJt-acqnired property whether in feet it 
was so or not. I expect that if the whole 
Uath was known, an ingewdient of the 
joint family property or joint ancestral 
property, as these terms are owd in the 
Hindn Law. wonld he fonod in what was 
dispossd of by these Wilb. At any rwte 
a great number of them moat Lnelede mnefa 
property to which such notions., were at 


lenet potentially applicable. Fr,>m the 
mere fact that such de'Uration>i have heoii 
thonght necessary, it U at least as infemhle 
that the tMtator was disposing of „.hat 
under the llindn Law of the joint family 
was not hie own tn dispose of u,at 
he was making a simple truthful deelaiation 


IJie farat witness examined wa.s SiJick 
bbrehim Nakods, who i» « Culrhi Men, on 
•Bed He 1 . n man ,.f ,m 

MDieqaeno. .ncfal s.j., 

he Mil. (urUi.. »n,l f.p,, 
every small shop and pays no inronie (as 
He begins by saying that the Cutohi .Mrmons 
will away tlieir property as they pUse, 

wmetimesthe whole and sometimes a part 
In SMwer to the Court he says that the 
Cntchi Memons cannot dispose of Ancestral 
property by Will. He says that his own 
father made a Will of hie properly valued 
about Rs. 16,000 and that ho himself was 
disinherited. He says that this property 
was Mlf.acquired. He gives no particiilan 
as to how hij father started these self-aequi- 
iitmni. He then goes on to depuso to the 
making of Wills of large estates hy Cutchi 
Memons. This is of no great importance, 
in croas-exammation he says that the law 
ofsnecessinn is included in the gonin, but 
the Ottftofn has gone the other way He 
then goee on to explain how the custom went 
the other way. He says that the Cutohi 
Meraons were originally Hindus, who were 
wnverted in Sind and migrated to Cutch 
He that they were under a Raja and if 
they had di.spute^, they had to go to (he 
Raja’s Court and they weie disposed of 
porting to the law of the Raja, ». e., the 

Hindu Law; and that practice was still going 
on. He says that they applied twice to the 
Hirkar to place them onder the Muhammadan 
Uw. but they failed. Speaking for himself, 
he says that he would prefer (he law of 
succession leid down in the Quran, bat he 
cannot apeak for the sect generally He 
oys that the exclusion of wives and daughters 
from the aacceR'non originated in the Raia'. 
^rt. If (bis were really so, it must have 
b^n, I supp we, on the frying that the 
litigants constituted a joint Hindu family at 
the time. The questwjQ was then pat to him: 

. ‘‘Do you say that the Uw of the Hindu 
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^mnt fnmi)>* lias been mtrodaced into year 
sect by cusJnoiV 

.4. Vc^, If ther^ i* un Will/’ 

Then the next rioe^tion: 

’T) > >'Mi menn to say that the law of 
eurvisorship i« npplicable to yoo?‘* 

^Afler ^ome explanation of what was 
me^rit by the In a* of survivorship) 

“A. No. Timt law does not apply, l)ecause 
the son of a pre*decease(l son takes with his 
uncles. The daughter does not take with 
the sniis/* 

([( ia clear that the witness does not 
uniler.stand what he is talking shoot here.) 

Do you say that the Hindn Law nf 
partili‘»o applies? 

A- Yes If one dies without a Will." 

He then ffoes on to say that the son can 
claim partition of ancestral family property 
during the lifetime of his father. 

'’ 7 . Can you give a single instance of 
such a partition? 

A. Yes. AIkIuI Rahim Haji Mussa Solei* 
man. His son, Ibmhim, took some money 
and Hcpaiated; h bM«k some Hs. t>0,0W. 
That was alK)Qt two years agD. 

The father gave him the R«, 60,000. 
AbiUil Rahim was then, and still is. doing 
business. Hie son was in the business with 
him. a business in piece*gt>ods. 

7 Whul was the ancestral property of 
wliich this Its. fi0,0^)0 was a share ? 

A. That 1 do not know." 

[It is dear Ihet this is not necessarily 
an Instance nf partition at all. but mtber 
of the ancient practice of portioning a son 
off oat of his father’s wealth : see the 
remarks nf Sargent, C. J., in 

V AhmHtlhotf (6)\ 

Further, he says that Wills heva been 
made for the last fifty years or sialy yeara, 
only after the enrnmooity migrated to 
Bombay. 

Reviewing the evidence of this witoese, 
as a whole, it most be admitted that it 
is rather emphatic in favoar of the adop* 
tion of the law of the joint Hinda family, 
bat the man himself is hardly of a 
character to command moch cooBdence. 
Many of hih answers in crosa-e lamination 
eaggsAt that he has i>ot folly appreciat. 
ed all that, ta involved in bia earlier state 
ments. It is not definitely eo stated in his 
evidence, but I aoppoee be baa epeni the 


whole of his life in Bombay; so that be 
has naturally fallen under the belief, rooted 
in the (leeisione of this Court and the 
practice of the profession, that the law is 
generally ae he declares it to have become 
by CQStdea. I cannot say that I attach much 
importance to his evidence upon the custom 
as a custom. 

The nest witness is Haji Adam Haji 
Uaman Nooraui. fifty*twu years of age and 
a Cntcbi Memouand a Shetia of the Jamat: 

"Q. Do you know the custom of year 
ooQimunity aboot the making of Wills ? 

A. Yes. 

Describe it. 

A. If a Cotchi Memon has self'SCQuired 
property, be can depose of it M be pleases. 
(^. Of the whole ? 

A. Yea. But this does not apply to 
ancestral property. He eannot make a WlU 
dispoaiog of any part of the anceetral 
property. 

Q. How long has such a custom 
prevailed f 

A. Since I have been in Bombay. I have 
observed it, that is, for forty years." 

The rest of his exaa]instion*in>chief 

merely relates to instancei of Cutchi 
Memons who had made Wills and is of 
no importance. In emss exareination, he 
says that he is disputing his brother's Will 
on the ground that the property dispoMd 
of was ancestral property. And this might 
account for bis statement in the earlier 
part of his evidence that the anceitml 
property cannot be disposed of by Cutchi 
Memons by Wills. In his croiis*exsmina 
lion, he says (hat he would be greatly plsa<i*u 
if the Government put them under the 
Muhammadan Law again. 

"Q. Ynu now went power to dispose 
of all your self* acquired property hecaoso 
you are told that the Cnurta bold that 
you are under the Hindu Law, and in th'^ 
way yon may be able to give the remainder 
of your property to your heirs according 
to the Muhammadan LawP 
A. Yea. 

Q. Id your community you have always 
beeu fold that the Courts have bald that 
tbe Hindu law governs you 9 
A. Yes. 

Q. The whole Hindu Law? 

4. Tee. 
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, Q. And in that belief yoor people ha?e 
been making the$e Wills P 
A. Yea.’» 

Be seye : 

‘‘I know that Sabiw Sidick left hie 
pfnperty to his eon, Moharnwh ^lohamed 
flan dispose of that property by Will.” 

(If the witness ie right here, what be. 
comes of his reiterated statements that the 
ancestral property cannot be disposed of 
by^ Will P) 

Q. But if it came from hie father it 
wonld be ancestral P 

A. No, The father had acquired it, 
and the son waa a partner of the father.** 
This again makes it quite dear that 
iheae people’a notion a boot what ia meant 
by the term “aneealrtl family property” 
in the Hindu Law in hopeleiely confused. 
This witness appears to be a respectable 
man, hut the quotations I have made from 
lus evidence show that he hsa no very 
dear idea opnn the main point to which 
his evidence is directed. He does not 
really know, in the ca«e of the Wills he 
speaks to. whether the property left was, 
or was not, ancestral in the Hindu sense 
of that won!. It ig to be rernerabered 
that he is only fifty.two years of age and 
bis intelligent memory can, therefore, hardly 
go back more than thirty years. By that 
time, the Bombay opinion was already de- 
finitely formed, and the witne«*’a evidence 
shows how be received that ^'pinion from 
the decisions of the CooHs and the like 
ioufc*, ,*n Bombay itself. lo my opinioo 
h'S evidence ia worth little or nothing 
upon the alleged cast am. 

The next witness is Mobamed Ca«sim 
Ltkhtani, a Cotchi Meuion fifty years of 

fw r proprietor. He saye 

that Cutchi Memons can will away all their 
to property, but if it be anceatnl 

flies In ^ “‘•de. Be then proceeds to 

will. ■oclodii.e 

Soeb Will. 

nVnH t «■'-* “"d" Ih, 

J.r*r (l,« Uw of ,he joi„t Hi«ia f.mil,. 

term. "’«<i .B not oeerlookii:* n.,. ,a 

fifrWt their own 

property by Will, bnt if I ppdm- 
et*nd the witneH arigbt, tb« widow, wbo 




made Will* here were wealthy Mcmon 
widowa who dispoaeti nf their wholo pfo|ieHy 
in which, under the Hindu Lhw, they would 
only have had a life.e>.lnle. hi the aWnre 
of Ah eipUnatioij as to how (hey came hy 
their property, fhls commeiit muxt lie ttikcn 
aa in a measure merely conjectural. One 
thing is. however, to be noted and that is 
that none of these Wills, and, as far as I 
know, none of the Wills exhihited in the 
case which I have already eiaminrd were 
deputed. From this it is open to the plain- 
tiff to argue that the custom was so well 
aeltW that no one thought of cniliiig it in 
qoertion. On the other hand, if the custom 
had really been in exact accordance with 
the lew of the joint Hindu family, if seems 
in the highestdegree improbable that the 
Wills di«posing of so large wealth should 

have gone unchallenged on the ground that 
ancestral or joint family property made 
up part of the te«lat<irs* e?>(nte. 

In vrosf-esammation he says : 

I mean by ‘ancestral property' property 
got from the father or grandfather. Jf che 
property ia left to the son by Will, then it ie 
not ancestral in the hands of the son. but 
is his own. 

Q. Yoor community lielievcs that the Courts 
have held that the whole liinda Law governs 
thsm ? 

A. Yes. Bat that sleo is (he custom.” 

He says : 

*U heard from my grandfathers end my 
ancestors that there had been suits in the 
High Court here and that that custom had 
been deposed to and proved. 

Q. What custom? 

A. I do ntft know what evidence they 
gave. 

Q. What custom? 

A. The whole Hindu Law. 

The Court.* InclodiDg adoption? 

A. No. I have not seen any adoptioo case. 

1 do remember one instance of adoptioo. 

He says: 

“I had a brother. He ia dead. He left a 
widow. 

Q. Ton have Uken that property claiming 
that it was joint? 

.4. Yes, becauxa it was got out of my 

father's money. 

Q. But you have claimed it by survivor- 
ship? 

A. But that was ascestral property. My 
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patpnml cousins are ioint with nie. Bat 1 
imvc tay son, ami he likewii$e entitled to 
it. 1 cannot deni with that property; elae 
my son would come in and oppose me*'. 

[f this is correct, it really does represent 
the adoption of the law of the joint Himla 
family pretty completely. This witness is 
eery atronjfly in favour of therontention that 
the whole Hinda Law of the joint family had 
been adopted by the CntcUi Memons. He le 
entitled to nittre weifrht because it mi^ht 
affect n very larce pri‘perly of hi« own. 

The nest and pci haps the most important 
of this of witnevies is ?9u]einan Atrial 

Wahed, ai?ed sixty*feven. He is not a Shetia 
but is one of the leadiiitf members of the 
Cutchi Meinon J.imat. He says: 

**l know oar custom about makinQ* Wills. 
We cannot make a Will of ancestral properly, 
bat we can make a Will of self*acr|uire<l 
properly, according; to the HimlaorMuharema* 
dan Law. We ran diapoHe of the whole of the 
aiif*acquired property by Will. A Catchi 
blemon cannot dispose of any part of ancealra) 
property by WiU”..,. 

Next follow a number of inatances of Wills 
most of which are found amuns the Wills 
recorded. In reference to one of them he 
says: 

'But I think that at present onforlunately 
we are, to that extent, under the Hindu 
Law," 

To the Coart. — '*1 think ao, becaose I have 
bfieri told an ever since I came to Bombay 
from Poona in 1^74, and those clecisioiM of 
theJodprs made us subject to the Hindn 
Law", "I never heanl from the Jamat io 
Bombay that there had been aucli a custom 
before the Coarts here made it for os*'. "The 
Jaoiut told ne that the Conrts had decided 
that we were soverned by aoeb a caat«>m. I 
did not nsk the Jamat what costom bad 
governed them in Catch before they came to 
Bombay.,,, 1 have not heard of any case of 
the Catchi Metnon dying intestate where bis 
property was divided among hia heirs accord* 
iog to the Mnharamadan Law. ..1 can only aay 
that in Poona the estate goes upon an iutes* 
tacy to the heirs under the Hindu Law; id 
C ochin, to the heirs according to the 
Mahammadaii l<aw,aud,inCutch,Idnnot know 
hnw it goes. I cannot give a single iueUnce 
of a Memnn dying in Poooa without 

leaving a Will, and the property going aceord- 
iog to the H indu Law; the familiee in aueb 


cases would ordinarily be very poor, and tbe 
property might be divided according to either 
the Hindu or the Muhammadan Law.** 

He then goes on to describe the ciroam- 
stances of his own family, saying that they 
were “joint" in the Hindu sense: 

“My nephew filed i sail for partition of 
this joint family estate, and the property was 
partitioned under a decree of the Coai't". 

I gave my son, Abdul Kahman. hia snare of 
the ancestral properly and took a release 
from him*'. 

After (his follows the cross*examiQatioQ io 
which the witness says: 

'1 am an orthodox Muhammadan, I believe 
hrmly in the t^uran. ^(emo^s are orthodox 
Muhammadans, they all believe in the Qomn. 

Yoo and they would consider it sinfol 
to depart from what is laid down In the 
Quren^ 

A- Yes. The t^aran only allows us to 
dispose of one*third of our property by Will. 
I and the members of our community would 
much like to follow that rule of the Qaran. 

But yoar people have been doing the 
contrary for some yeare because they have 
been told that the Courts have made the 
Hindu Law binding on them? 

A. Yes. 

Your people have been told that ever 
eince Sir Erskine Perry's decision? 

A. Yes. 1 much regret, and I know that 
others do too, that the Coarts should have 
thae imposed the Hindu Law apon us. 

Q If you were told that the Courts had 
never held that, how would you dispose of 
your property? 

A. According to the t^aran. 

Your community has never got reeoo* 
eiled in all these years to the CnurtA having 
imposed the Hindu Law upon them? 

A. Sc. 

A large majority of yon have striven 
all these year* to get those decisions apset? 

A. Yea. Most certainly our people would 
wish to follow the Quran if they were allowed 
to; they feel that they are helpless becaoJe 
they have been told that the Hindu Law of 
iotMtate successioD governs them, 
this idea of ancestral property fmm the 
Bombay Bairistere, Solicitors and other like 
vultures. Until I came to Bombay I never 
h*t»d of thiadiatinctioD; as stiicl Mahaoi* 
xnada us we know not hiog of i t. 
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<d> Whftt do 700 mean by aoceatnl pro- 
perty? 

A. Property vbieh comes from the grand* 
father, whether the grandfather made a Will 
of it or not. In Mecca al^d other holy places 
they will not allow that we are MobaDimadans 
at all, because we have had this Hinda 
Law forced upon aa. 1 feel very strongly 
apon all these poioii, and 1 much regret that 
the Courts sboald ever have decided es they 
have done. 1 say that the eon takes a 
vested right in ancestral property at birth 
is an idea made for os by the Courts. It 
may be called a coetom aa it has been followed 
here for many years, since tbe Coarts decided 
that way.” 

Ip re-esamioation the witness says: 

Roaldltke the Mnhammadan Law to be 
applied in all cases of intestacy as wsll as 
in testamentary disposition. 1 should not 
like any part of tbe Hindu Law to be left.” 

I have qnoted from ibis witness j*n 
ertefMc, becaase his evidence, as a whole, 
ia atriking and characteristic, 1 think, of 
the real and best sentiment of tbe 
commonity. It is clear from the opening 
portions that the root ideas of the Hinda 
family have strock deep in spite of religions 
protest, end thet moeh against their Will 
tbe strictest Mahammadens among the Cotcbi 
Memons have accepted, thoogh it can hardly 
be said that they have become reconciled to, 
the Hinda Law so liberally made for them by 
tbe CoQxis. It caonot be denied that, in the 
first instaoce, there was none of this marked 
repagnaace to tbe Uindo Law of the joint 
family. And when I come to look a little more 
closely into the previous cases. I dere say 1 
shall have to admit that at any rate, 
when the qaastion first came before 
Sir Erakine Perry that learned and 
eminent Jodge was right in sopposing that by 
enlarging in some directions the restrictions 
imposed by the Mobammadan Law, and giving 
tbe Cutchi Memons a part, if not tbe whole, 
of tbe Hinda Law of eaceeseion inclediog 
that of the joint Hiuda family, ha was meeting 
the wishes of a majority of tbe comma aity as 
validating a si ogle proved costom 
in darogatioa of tbe Mohammad ao (and 
the Hindu) Law. Botin view of tbe grow* 

> mg wealth aod inteUigence of the commonity 
^ aod the development of a strong re*ection in 
favour of striot adhesion to the Mobammadan 


Imw, I can entertain no doubt hut (bat (be 
opinion has now been proved inistnkvn. In 
(he evidence of tliis witness we fiiHl in pftto 
a refi action, and 1 suhant ti complete con- 
firmation, of most of the gencrul views I 
ventured to espresn regarding (bo real 
attitude of tbu community towards tbe 
case*made law in uiy former judgment. 

The wknvKS is a vary intelligent and 
iuftuantial old uannf oridouhted probity, who 
has held the high ofiice of Sheriff of Iloinhay. 
The effect of his evidanca is, I think, that 
while, in his opiniiui, bis community is, at 
the present day, under tbe ifindn Law of the 
joint family, that has not l>ceii brought about 
by the deliberate anti volitional adoption of 
that law as a custom, but by the loo pre. 
cipitate action of the Courts. And (he feel* 
ing of the better ^r( of the sect tu*dey is 
strongly in fevoor of throwing off every fea- 
ture of the Hindu Law xvith which it has 
gradaally been fettered. I have said that in tbe 
course of the arguments addressed mean behalf 
of the plaintiff in this case, 1 have been re* 
proached over aod over again with having in* 
sisted, upon n misconception of what actually 
happened at the trials, the procedure and 
the torra of the issues, that the Courts and 
the profession force<l a moat unwelcome 
law upon reluctant Mobammadan sects. I 
think that 1 am vindicated, to some extent, 
by the strong feeling shown by this Nviineas. 
It may well be that the law was not so 
onwelcome in 1847 as it has since become, 
and I certainly do not mean to suggest 
that the eminent Judges and Coonsel mainly 
responsible for bringing it tn its present state 
were not guided in each and every trial by 
the most correct judicial principles. Bat 
1 do say, and shall remain for ever convinc- 
ed, that over aud over again much, too 
mnch, was taken for granted, and that it 
was as maeb tbs decisions of the Courts and 
tbe opinion, of course the perfectly honest 
opinion of the profession, as any real custom- 
ary adoptiou by either Khojas or Cutchi 
Memons of part or the whole of the Hinda 
Law of the jointfamily, that Imre made the law 
aa ii is generally supposed to be to*day. One 
thing at least is made clear beyond all 
possibility of dispnte, that if Mr. Wahed is 
a true spokesman for his sect, this sect, 
would, if left to itself, aod not pinaed down 
by jodicial decision, renonnce any such costom 
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(admitting tbat it had «ver been adopted) 
a$ that which the le(?al doctrine ot thia 
Court lia^ nov made an inte^ml, and indeed 
the donnnntin^t factor nf their personal lavr. 

The next witness examined wa^ Al* .Mahom* 
ed Hail Vuauf. a Cutchi Memou hfij yeara 
old. He ia a person of little imp<)rtance com- 
pared with the la^t witnexa. He aa^a he ia a 
dealer in salt: 

"1 know the cu'«t<>in of our commnniljr 
as to making IV ills. Cutchi Memons make 
their \ViU8 aeordlng to Hindo Law. The; 
can dispose of the whole of their eelf-ac(|qired 
property,” 

The Court. ' When did you 6 rat hear of 
self 'acquired property'' 

A. I was b<>rn in Ihimhay. so ( have heard 
of it all my Ufe. We cannot di.sp<ise of our 
anceatral properly hy Will.*' 

In cross-examination the witness says: 

Q. VouT custom ex isU because you have 
been told that the Courts have decided that 
the Hindu Law of WUIn, elc.» applied? 

A. Yee. 

Q. You have been (old so all these years 
by the lawyers? 

A. No member of the legal profeK«ion haa 
talked to me about it. My community, bow* 
ever, has been told that this was settled by 
the Courts? 

They were told that the Courts had 
applied the Hindu Law in all particulars? 

.1. No. Only about Wills, and about 
pn>perty and inheritance and succesaioD. 
There is a feeling in our community that the 
Courts have been wrong in applying the 
Hindu Law to us. 

Q. And but for this they would follow 
the Muhammadsn Law? 

A. Yes." 

The next witnesa is Uaji Yusuf Subhani, 
aged sixty. He says he is an ordinary member 
of Ilia community, a milLowner and the 
President of the Anjuman'LUIam. 

1 know the enstom of our commooity in 
the matter of making Wille. A Cutchi 
Memon can dispose of his self-acquired 
properly by Will, the whole of it. He cannot 
dispose of ancestral property, I have never 
heard it said that a Cutchi Memon cannot 
dispose of more than a third of his self- 
acquired property." 

In cross-examiostJOQ be says: 

1 have been told that a custom bad been 


established in the Courts. That is why we 
have mads the Wills in the manner 1 bars 
described." 

After s<»me cantions answers which do not 
commit him much to any great prefsreaos 
fi»rthe Muhammadan Laxv, he says: 

'From (1 rvligiou.s point of view 1 should 
preferthe Muhammadsn Law. I would prefer 
(he rule Uhl d ^vn hy the Qiiran." 

Wr gain little inform itiuii from this 
wi(ne«x. HU last answers »>hnw (hat hsi^^U 
peace-loving man, sitting on thn fence fur 
the present, waiting to throw in his lot with 
(he winning aide. 

The next witness is ALIul Satar CaySi 
a Doctor, sgrd (hirty-tw^, II<a says that he 
knowa the custom of his c Mom unity ub'iot 
making Wills 

“a Cntchi Memni) can diapo«o of \>\» <elf* 
acquired properly as ho pleases. A CalflUi 
Mem<>n can n<»t make a Will of his uncestral 
properly.*' 

The Court. *'W|iat do you m^tn by anccs* 
tral property? 

A. Pn>perty coming from great-grand- 
father, grandfather, father.” 

Ill crne«-exa mi nation hr says; 

*'l have been told ever since I was grown 
up that (he t/oai'U had held that the Kindfl 
Law governs Cutchi Memmis generally lO 
matters of inheritance or property. 

Q. U (he Courts had not decided, as they 
have, you Memons would prefer to follow 
the Muharemtdan Law? 

A. i think so. 

If they were left free now, would they 
follow the Molianimadan Law? 

A. I think the majority would, I loy'^jl* 
would. 1 do believe that in giving the go* by 
to the Quran and forcing the Hiudu Law oo 
us. the Courls have done wrong. I should 
say that that was the feeling of the majority 
of our community.'* .. 

The next witness is Ibrahim Haji Sidix, 
ag^ thirty-five, a lauded proprietor: 

*‘I know the casfoui of our people in 
Wills. Sometimes they make their WiU® 
according to cns(om. 

(2- What is the custom ? _ 

A. 1 have beard that the Hiudu I* 
applies. 

Q. Do you mean the whole Hiudn Lswr 

A. I do not kuovr that. We can nia«« 
Wills as we please, whatever the property 
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W« cannot dinpo^e of anceatra] propaHy by 
Will. QrandHth era proparty bocomas joint 
family ' property. I inclode father, grand- 
fatW, great-grandfather, tic." 

In croae-exammation after showing »n 
intelligent nnderaUndiug of what ia meant 
generally by ancestral and joint property, be 
aaya: 

“I have heard that the Conrte have held 
that the Hindu Law of n’ille applies to n«. 
That ia the belief in our community. That 
is why we make our Wills in that way. The 
pndn Law of property and inheritance lias 
Wn held by tbe Coorta to apply to u», that 
18 what is eenerally believed in the com* 
moQity. I am an orthodoi Muhammadan, 
are most of cs Me mens. We should like to 
follow the precepts of tbe Quran.” 

The neit witneaa ia Tyeb Haji Gal Ma. 
homed, aged aixty.two, a merchant and a 
contractor. He says : 

I know our custom about making Wills, 
We can dispose of oor aelf-acnuired and our 
ancestral property too. Was bom at 
3Ialabar.*' 

(N, D. This is ths only one of these wit- 
nesses. I think, who says that Catch i Memons 
flan dispose of their ancestral as well as their 
eelf-acquired pioperty by Will. Possibly 
because, being from MalaUr, he is not so 

with the legal doctrioe 

of this High Court.) 

In cross-examination, be says: 

. «ostom had been in force many years 
before tbe decisions of tbs Court gave legal 
effeet to it.'* 

. I may observe on that tbal tbe witness 
could here only U epeakiog from hoarsay. 
as tbe deeiiiODs of the Court began before be 
WM born. 

Q. If the Courts had not so decided, you 

>«» *l>»t tl>i« WM the eiuloiD 
When you came to Bombay? 

.d. My grandfather told me. He was 

fi«Mn 191« 

^’r‘ ^ of this 

custom ’ 

The next witness ia Abdul Rabim Haji 
Ihra^m, aged thirty-six, not a leading 
member of the community, a hosier. He 


says a Memon mn will away his self-nc 
quired property as ho pleases- He can not 
will away his a nee ml property. In eni<,q. 
exam i nation: 

1 would like to follow the .Muhiimnisdair 
Law of Wills. 1 have always b<*cn told that 
the Courts have held that the Hindu J.nw of 
Wills governs us. That is what <ill the 
members of my community belirve.” 

The next witnv'** is Abuliakur Hnjj 
Mahommctl, age^i lifty-four, tiwris lundod 
property in Lomtmy and snyu h« know 
tho CQitouk of his ciimmuiiity about making 
Wills; 

I have made a Will according (o the 
Muhammadan Law. 1 have dispru^cd of the 
whole of my property. I Imvesaidthu! (he 
distribution is to be made acroiding tntlic 
Mu ham Quid an Law. The decision* nf the 
Courts in our cases have put us under the 
Hindu Law. Among the Mrmona the custom 
is that the Himlii I^w applies. 

Q. What i.s the power of the Culchi 
Vernon to wake Willa? 

A. The thing i» this, as the Hlmln I, aw 
prevails they make Wills so that their widows 
and daughters ma^ get something out of (he 
eat a If. 

Q. Do you know whether these Cutclii 
Memons reeoguixe the law of ancestral family 
properly ? 

•L Tee. A Cutchl Meiuon cannot will 
away ancestral property.” 

lo cross-examination he says that the 
Courts have decided that the Cutchi Memotis 
are governed by tbe Hindu Law iu all matters 
of soccessigo, ioheritance, WilL, etc. ; 

We think that if we do not make a Will 
our property will go by Hindu Law. 

Q. 7oq think then that the Courts have 
wrongly applied tbe Hindu Law? 

A. All 1 know is that this has been tbe 
custom from the time of ny forefathers.” 

This concludes the evidence of this kind 
giveo before the Court It must be admitted 
that it points directly to a considerable sod 
settled opinion, however unpalatable, tliat 
much, if not tbe whole* law of the joiot 
Hindu family governs Cutchi Memons. But 
it ia to be remembered that over tbe period 
covered by the lives and personal esperieuce 
of all tbe witnesses, it was virtually impossi- 
ble for any Cutchi Memon to approach tbe 
Courts except upon tbe footing of a Hiudu 
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in all the essentials of the persooal lair of 
the joint Hindu family. And it cannot be 
denied that the decisions of the Courts had 
done more than anythin? else to contribute 
to that resalt. It is only when «re torn back 
to the oricin of the w ide rule, which had lhas 
been establishes!, and follow as 1 did in my 
former judgment the varhms steps of the 
pioeess, that we nhall W in a position to 
discriminate, if indeed ihU be now possible, 
between what was a real custom and what 
was rapidly nclded to it by judicial decision. 

Ak 1 have said, the points actnally in 
controversy between the liti?nnU before Sir 
Krskine Terry lay within a very narrow com. 
pass. 1 think it very unf<»rtunate, lookin? 
back over this piece of lecal history, that that 
?reiit Chief Justice should have delivered one 
jadement in the eases l>efore him thus, a( 
the very oatMCt, introducing elenenta of 
logical confusion which rapidly bred and 
multiplied. 1 think, too. that the procedure 
followed put the preliminary enquiry on 
much ton wide and loose a base. For all 
essential purpoees, tbe points in controverey 
need not have been so extencled es to lead the 
learned Chief Justice to believe that (n order 
to deal with them it was necessary to open a 
Seneisil enquiry into (he question whether 
the two sects of Khojas and Catch i Memone 
had by that time adopted, as a custom, (he 
whole Hindo Law of (he joint family, with 
all its derivative lc?al notions and conae* 
qucnces, as dii'ectly affecting the law of 
Buccession and inheritance. 

Uut with tbe fuller information given me 
in the coarse of this trial at ray diepoaal, it 
seems to me (hat something of this kind 
happened. The result vraa not very satis- 
factory even for the limited purposes of the 
two trials, since the learned Chief Justice, 
in h\i judgment which, after all, ra all that 
now concerns us. eontined himself to a very 
cautioQS opinion that these sects had adopt- 
ed a law analogous to the Hindu Law. How 
closely analugoQs. or in what main points 
diverging fmm it, and if so diverging, then 
whether back to the Alohammadan Law or 
in tho direction of merely analogoos custome, 
nothing, 1 think, is said. But what the 
learned Chief Justice meant to hold was, 1 
believe, that Khojaa and Catch i Memona 
were under a Costomary Xaw closely ekio to, 
if sot identical with, tbe Hiodo Law of their 
former oo-reUgionista, and that from thab 


starting point, it lay op them to prove castoma 
in derogation not of their own, tbe 
Mobamreadan, but of this rather vaguely 
adopted atmlogae of (be Hindu Law. 

Tlic Cuf<hi Memon case (1) tried before Sir 
Krskine Perry arose out of a dispute between 
the widow, Rahimetbai, of one Haji Nnr 
Mahomed und three uncles of tbe deceased. 
Following the procedure of those days it 
appears that the Chief Jaetice sent certain 
issues down to be tried before himaelf on tbe 
Plea Side of the Court. These are very 
instructive as showing how the subject, then 
virtually rts intern in this High Court, was 
(hen approached. 

The issues were: 

1. AVhether the set of Mohammadans com- 
monly called or known by the name of 
Cutchi Memons is subject to a valid usage 
or law of inheritance and succeesion differeot 
fr(»ro the general Muhammadan Law of inbeHt- 
a nee ami saccesaioo to goods i* 

2. \\*hether, from tlie death intestate cf 
Haji Nur Mahomed in the pleadings of this 
cause mentioned, his uncles, etc., succeeded tc 
his estate es hie heirs or utJierwiee, io 
excloiion of the said complainant, and one 
Teibai, another widow of the said Haji 
Nur Mahomed, subject, however, to providi&ff 
for tbeir maintenancey 

3. hetber upon tbe death intestate cf 
the said Haji Kur Mahomed, tbe sai^ 
complainant as one of hia two widows 
became entitled by saccession to A share 
consisting of one-aisteenth part of his, 
estateV 

And it is ordered that the complainant 
here .«ha|] be t])e plaintiff OD the trial of 
eoch issue on the Ties Side of this Court 
and that the said defendants, etc.,.,, add if 
tbe Court at such trial shall find any other 
special matter, tbe same shall be indorsed on 
tbe poetee.'’ 

So far this appears to be perfectly 
correct, and to establish the general pro- 
position from the very beginning of ihu 
litigation that any one aJlegiog a special 
custom io derogation of tbe law of tli* 
parties mu«t prove it. We Rnd. sccordidglji 
that the defendant opened with witnesses in 
support of the plea. 

Tbe first of these witnesses was 
TuAof^ Haji Balodins, who says that be 
bad lived in Bombay for seventy yo“^ 
was regarded as a sort of head of 
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aeofc.» (N. B. The vritnesa UIIcb of 
»a*o ). He aaya, there is e perticoUr 
OMtom of mheriUoc© auion^ them. jwmeXy, 
that® widow i» sDtiiled to mAmtonaeoe 
M long M ©be reinainft Domarried. 
i»y that the Cutebi Meisons were couverled 
lo Mabammadanism two, three or /our 
bondred years ago. They were Hindu© 
twfore. Uhanaa/’ He then ©peak© of the 
CQStoGi prevailing among Lohanas proper. 
Bet no one haa ever alleged in tbese Court©, 
I believe, that the/ are not eQbJe«*t to 
the ordinary Hindu Law, and it U plain 
from what the wiloea© ©aye, namely, that 
among Lohanaa a widow U maintain^ by 
her MM, etc., that he U thinking of the 
flonditioo of widows in an undivided Hindu 
family, He My a: 

I am not particalarly informed of the 
enetom among the Ubaua©. Divorce w 
not allowed among Mem^uH, plorality of 
wives le allowed in cese of ©teriJity, Ac- 
eorJing to Muhammadan Law, females ought 
to inherit, but we have not allowed any 
female a© yet to inherit.*’ 

In croaa .examination he ©ay©: 

Nodiapnte© regarding inberiUnee have 
ever occurred with n© in Cukh " "tb© 
bueband and wife were expelled from the 
Mite, they were expelled because tbi© euetom 
bad ntver been diaputed before. 

This was the Gret iostauce lever knew.’* 

(Note. A© the hnebaod appears to have 
di^ intestate, ibne giving rise to the dispute. 
It is not easy to nndereUnd why be was 
expelled from the caete.”) 

To the Conrtj “l ©ay that the Muham- 
padan Law lays down the ml©© a© to 
inheritance, hot we have not observed 
It. Onr cnatom is not of recent origin 
but baa prevailed four or five hundred 
year©," 

The next witness is Abdulla Rakhia. 
who say© that there are many tribe© of 
Cutcbi Memon© bat they are all of one 
caste:" 

not follow the Massulman Law 
as laid down in the Qnran. I do not know 
what tbe Hindu Law i©. Wt, do not allow 
female© to inherit with us. [f a man leave© 
a widow au.i brother© ©be i© not allowed ©ur 
parlionlar share." 

(TbU again would only be true under 

9 


joint 


th. Hiudo L>.» in tlie eue of 
f.mily.) 

1 *”"-"’ ‘o MiWrit. 

iftL 7 l■roll.«M ,.„d 

iftlief,ra.|, .,,|,v,.i.,l, »o.HUk« olou.; 
if oiiJiyided. Che lipollier-i eciunlly. if 
foorbPO,|.a„ .WIJ b. in 
in. die. 1 «VI..K the 

( 0 b«pv. fhe |.x«. coiifueioi, between 

hwa*;-)"’ ■’ 

“Ihov* ofton |,e,r.l *).« p,.,a „f »!,« 

yur... reod wIhpI, |ay. 

■ohepiUiiee, bm we do not follow it he;*,,,. 

It i« not our emt..#,. We did not «et (l,a 

yaraii uida but our ouetoiu did. 'i'liig 
toetoo, of 1.1 ..PiUnc. I.., e.ieted among 
M alwaya If , „„„ j,,, property 
to hi, w.do« the PUN..* wceld giy. ,ftct 
to It Divoroe .. ..ot ,|lo»ed among 

CouPi'^l^ '"‘a 

Court the p-iMcA expelled the hu,b.tr.d and 
lue Woman, 

Tbe next witne.. i. H.ji Fn.ul j,®, 

BhSj-'*'* 

. "* ‘*‘=’ ‘"’■•"I. "’ll*" 

a man leave. . wide.. ,1.. remai.i, i„ the 
nonie and get© maintenance " 

noto oilds nothing of 

The uext «-itoe« i, Haji Ab.akur, 
he know, the Uw of ii.heritaoee laid 
dpn in the I^nran but the Cutchi 
Memmi, do not follow it. According to 

iXrrt* “* 

cht*f Si* 

Un"* k‘ ^“7"* **’“ * “to ii 

Uauched Of cD.toQi amongst Cotohi U.mone, 

Tk I «v.dence to ahow it Uc) 

they should call witneues." ^ ' 

..ni*" H»ji Ibrahim is 

and toat h.a father died throe month, 

!S '"-''J'** itophe*., daughter, 

and a wrfow. He made a Will (n.j, j, 

Anther witne« I, then called, JlulUk 

"‘'‘‘"to inwhiah 
would seem that some sort of distribu. 
tton mvJe of the deceaeed’. p“t“ 
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but not strictly according to the Mahatomadan 

Law.w ; 

I have not heard oI any widow id oor 
easte beiog allowed a share as Mubammadsn 
widows are." 

Another witness appears to have been 
offered but not esamined, and the Advovate* 
General then admits that bis evideoce does 
not go farther to disprove the custom 
set np. 

riiat is the whole evidence upon which 
H judgment was b^ae<l that has had such 
astonishingly wide consequences, I should 
observe that at this trial the evidence in 
former cases was temlered and it was found 
to take np ao mneh time discussing it sentence 
by sentence* in order to determine whether or 
not It was against the declarants' interest, 
that much was let upon the record, subject 
to stricter examination when the case was 
over. 

analysis I cannot say 
that I think any of thia record of previous 
depositions is relevant under seelioo 32, 
emose 3. I donottind in these depositions 
per M any declarations agaiiirt the interest 
of the makers, Nor do I think that these 
dejwsitioAs of men long dead are admissible 
under any other provinioo of the Indiau 
k.v.denea Act. I have ,xanin,d them, 
however, with the object of brinsine out 
dearly what nally were the materiab 
before Sir hrskioe Perry in U4i. Msny 
statements do suggest that the witnesses 
were saturated with the Hindu Law, or. 
at an, rate, that they had accepted, with 
modihcations, some salient features of it. 
But 1 do not think it would be correct to 
say that anything to be found in the 
Wial on the plea side before :$ir Erskine 
rerry establishes a conscious adoption of 
tb* whole law of the Hindu joint family, 
rhe witnea«s app»r tu draw no diitiuotioii 
betwacii the poaitioii of fvniales in an 
undividad and a divid«l Hindu family 
They appear to Lava be«n imbued 
generally with the stringent liiniutiona 
xmpceed by the early Hindu Uw-giver, on 
a woman a capacity. But the cnatom they 
«t opjwes very much further than the 
true Hindu Luw. It doe* not appear to 
recognise the widow'e oetate and per- 
emptotily eseludeudacghter* altogether and 
1 & all oirouButauess. 



I cannot onderstand how npon tUess 
issues and this evidence, it ever conld have 
b.wn supposed that the Chief Justice 
found that tbs Cutobi Msmons were 
not only not governed by tbs strict 
Muhammadan Law of anccASsiou and inbsrt* 
lance, hut that they were governed by 
the Hindu Law of snccession and inherit* 
once. All that the issoee enggest and 

the evidence proves is that tbsrs was a 
valid custom or usage inconsistent with ibe 
MuhaiBmadan Law. Sir Rrskine Perryapyesri 
to have thought that it was, in a messore, 
analogous with the Hindu Law of aneces* 
aion and inheritance. Further thao thit, 
1 do not think be went in the way of 
geueralisation o6iY:r. He certain), found 
it proved, as a special custom, that amODg 
the Cutehi Memooe widows would oot 
take, and that vincles won Id ecclnds tliem 
upon the intestacy of husband or nephew. 
Thai was all that he was a«ked to decide, 
and that was all that he did decide. I do 
not sQppftse that it will be conteaded, e.^.r 
that this case decided inter alia that the 
Cutebi Memons had proved a special castoD 
in aupersessioi) of tbe Muhammadan Law of 
divorce or marriage. 

The evidence recorded in the cue 

of .'f^L>«eii Sidiek v. Haji Ahmrd (4) 
baa been given in evidence here, as d 
is pretty certain that a great deal of 
at toy rate, mnst have been against tbe 
interest of the declarants. Before rnoniny 
over it, I may make one or two general 
observations on tbe case. The Court was 
asked to try tbe validily of 

Wills made by two Cutobi Memon broibeiUt 
who, with two more brothers, bad, for * 
considerable time, carried on a large aad 
fiourisfaiog partnership busioese. The objeo^ 
tion was that the property was ancestral* 
and that the testators had no power W 
dispose of any part of it by Will. An 
attempt was made by Mr. loverarity to 
«*open the whole question with referenco 
to the power of making Wills and ths 
restrictions open that power arieiog out of 
the legal notion of ancestral property 
peculiar to the Hindu Law, which wai 
aupppeed to bave been included in ^he ^ 
of ‘succession and inheritance,” eonsief* 
ently applied (in theory) since Sir Erskine 
Perry’s judgment in 1847 to tbe Cutebi 
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Hat eUis attempt waa not acn.*<*ess* 
»«l. The laaoea are, Jiowever. mter«etmfr 
iH iUts conoectimi. The learned Jadife. 
notwithstanding the principle* he sets forth 
in the opening passage of hU jadgmeiit 
virtnally eondncted the trial «n the second 
of hia preaamptiocis. treating the Hrel as 
already disposed of. What actually hap- 
pened was that the learned Judge took it 
for granted, as far as 1 ran see. that the 
Hindu Law «f succession and inheritance 
had been jadioially and dually decided to 
gnvern Cutchi Memons. That being so. 
It was mere surplusage to mention, as a 
fundamental principle, that in all cases 
arising betwsen .Mahainmadans. the Muhnm. 
madao Law most, in the first instance, be 
presumed to govern. That is a perfsctly 
corrsct principle, hat at the time «f this 
trial, the learned Judge was evidently con- 
vinced that it had been completely displaced 
and that trials of the kind he was con- 
ducting, roust start from the second principle, 
namely, that Cutchi Memuiia are to be 
presumed to be govenwl hy the Hindu Uu 
of succossion and inhevilnnco. Along with 
this, he appeal** to have Uken it for 
granted that the distinction between uncef* 
teal and self -acquired property is au integral 
I^rt of that law, The burden of proving, 
therefore, that among the Cutchi .Memons 
a custom hod been established ignoring 
any such distinction, was thrown upon 
the parties alleging it. This is in con- 
formity with th. third of th, 

Judge, principle*, n.mely, th«t it will 
be open to this community to prove any 
social custom whatever even in matters 
of succ»aion and inheritance in deroga- 
tion of the oHinary Hindu Law. It appears 
that a g^d deal of the oM evidence, 

the Kcclesiastical 
Side of the Court, was again laid beforw 
the Judge at this trial, as though upon 
the trial of sn .ssue arising under his 
first pi incip le. Hut it is as clear that he 

presumption as 
whoMy dispJwed by the decision* of the 
Court from Sir Brskiue Perry’s time on- 
woids. And I tbink that the evidence of 
wxtussees recorded at tbis trial was all 
directed to proring the epeeiat custom 
rolled upon in derogatiou. of the Hindu 
Law of sacesfsioR and inheritauce. Such 
a oustom" if, of eoorse, no more than a 


part rtf the Miilmnmniluit Uiw which Ins 
never kiiowii any distinctum between joini, 
ancestral, Joint fnmily aid •ielf-aequired 
property. »ul then for the doulilo 
assumption U) that and 

ran the Muhainruudnii bnw tfovviued this msoI 
in all matteifi of jiihci itnnrr and siiccci<- 
sion, and (A) that jncliiae.l in that bmneh 
of Hindu Law wa'« thu whole legal notion 
of the joint Hindu fainilt*. it i^ clear 
that the trial mnst have taken i.notlier 
conrae. I repent that had the othk been 
thwtwn. a* in my opinion it clearly ought 
to hnve Iweo llimwn, on thme who 
allegetl that, even conceding Will^ formed 
u part of the Hindn Law of succession 
and inheriUnce. the Cutchi Memon* hsri 
further irap..se<l upon themselves the Kimhi 
Law of the joint family with its dominant 
conceptions nf ancestral .ond joint family 
property, the result of the trial might, and 
probably would, have been very dilfereiit. 

1 am snpporle<1 in that opinion by the 
remarks of the learneil Judge himself upon 
the diameter of much of the evidence 
rec(>rded ami the light it thiNiw n|>on »ho 
attitnde of (he nimmunlty, as h whole, 
towards this substitution of Hindu for their 
own .Muhamiiiadan Law. 

1 think it is importsible 1 o xsy that 
anything by way of proof, coining from the 
right quarter and directly given for that 
purpose, is adde<I by this trial to (he 
eatremely meagre and inennsequent proofs 
formerly collected and made the foundation 
of the Court* doctrine that (he Cutchi 
.Memons were in all rospccts governed 
by (lie Hindu Law of sRcresshm and 
mhorilaiire. The h-sriied Judge, iodeH, 
remarks that a g<w>d deal of the evidence 
led (o prove the special custom ronlirms in hra 
opiiiHni the correctness of the Court’s previous 
decisions on this point. WhMa that may 
be ao. it is equally clear that none gf it 
has any bearing (1 mean non© that i* 
(|uotc<l ill the iudgnieiit) up , mi the aolnal 
point under investi4a(iMM. If the Inw <if 
succession and iiiheritnnci* governing this 
sect U UrtdersfisHl to ha the Ilimln Law of 
socceesimi and iuheriLmce. as limited 
to (he case of « divided Hindu die- 
posing of, or leaviag, aelf-acqnired property 
^eci the sflccesdon wouKI, in all casesi 
l» the »ame an.| the only contentious ques- 
tion that could arieo would bg, not ,ae to 
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the testanienfarj* power of the deceased, 
for that is always foil onder the Hinda 
Law, hut as to the ownership of the property 
Vequeallied. Xo man can g\\e by Will 
a hat is not his own. Xo Hindu can, of 
^nrse, dispose hy Will of any part of the 
joint family property whether tpotea hi e or 
immoveahle, for the simplest of all rea<oiii 
that it ia not his own during his life-time 
tn give away. Precisely the same principle 
Wf'nU, in theor>', re eo late » ifts c/Vw, 
but in practice a gcxKl deal of confusion 
^ul obscurity has been introduced into the 
Hindu Law here, because of the inaccurate 
and unsystematic habits of thought which 
ttnke every original treitUe on the Hindu 
Law the despair of exact thinkers. The 
finest ion which the learned Judge had to 
answer was the narrow and sharply defin^ 
QBestum, whether the • ulchi Memons had 
ever vnluntarjly imposwl upon themselves. 
AS A cn^tom, the Hindu Law of the joint 
family, as exhibited particularly in the dis* 
liriclion Utween ancestral, joint and self- 
acquired property, because they are eoppoa. 
ea to have imposed upon themselves a law 
of inheritence and aapces«ion correspond. 
>ng with that which would be applied to 
the case of a separated Hindu in po>^. 
81011 of self-acquirsKl pn'perty. it does not 
follow that they had also adopted a totally 
different feature of the Hindu Uw which, 
■peaking strictly, has nothing to do with 
succession and inl.eri*ince at all. 

I will now go over this evidence, or parts 
of it, critically, for roy parpoees in the 
present case. 

Mahomed Sid irk Hsji Abdulla, plaintiff, 
■ays: We all livsd together as a Joiol 

undivided family’’, but in cross-examination 
he was asked what he meant by au 
undivided family, and answereil : ‘T only 
meant by it that I and my father lived to. 
gether and at« together. If there had 
been no property we should have done so ” 
Slight, though this ia, it IS very instructive. 
The learned Judge has noted that when 
the witness waa given the word for “un 
divided” in the sense of the Hindu Uw he 
did nut knuw what it mean I . What he 
jays in cross-examination, clearly sets the 
limits upon hU idea of a joint Hindu family. 
And It IS, I have no doubt, perfecly true, 
that the aitham cualom of famiires living 


together to the third and even fourth genera 
tion, a patriarchal custom noticed by Sir 
Charles Sargent in bia judgment in Ahmvl 
hfiou'f cose ( ( 5 ), prevailed almost as universal* 
ly aruorg Bombay Muhammadans as Hindon. 
Hut it dues not follow from this that the 
former had any knowledge of, or desire to 
adopt, the peculiar legal consequences attach- 
ing to. the Hindu concept of the joint Hindu 
family. After this witness wee examined* 
the record shows that Mr, Inverarity 
wan called upon to open for the defendant, 
that is to say, to prove the custom among 
Cntchi Memoiic of not making any distincfloo 
between joint family and «»elf- 8 cqoired pro* 
perty. At the outset it may be noted that 
it would be almost impossible to prove su^ 
a coalon. Instance after instance might » 
given of sons and brothers inheriting, but 
in every such instance, c.r the pro* 

perty in question must be assumed to have 
been self-acquired in the Hindu sense. On 
the aher hand, it would have been com pan* 
tivelyeasy to prove the cuslnra affirmed by 
the Court as a custom, namely, that this 
sect had adopted the Hindu Law of the join* 
family. Of course bed it been open te the 
defendant to prove that, c. g., daughters bM 
inherited, that would have been in point te 
show tliat the property there could not have 
been joint family property. iJut.all inetan^ 
of that kind had long ago Iwen nile<l on* 
the first decision. Nor can there be mocn 
doubt, I think, but that to that extent tM 
Cutebi Memtms had long ago and on the 
whole consistently renounced the Mubam* 
martan Law. It is instructive, too, to note 
Mr. Inverarity opened hie case. He said ^nat 

the questions to be answered were questions 
of fact: ( 1 ) Was Isiuairs property arceetral/ 
(j) Whether among Cotchi Memona there*® 
aucesttsl property in the sense that the son 
takee a right by birthP Ho goes on to sjT 
that if the property ia ancestral, then tM 
Will does not operate against the plairtim 
which seems to be giving up hia main defence. 

Haji Hasaan, who appears to be the »•' 
fendant, says ; 

“Tlieie are not many inateuces of sou® 
father dividing the ancestral property lO 
their life-time. I never heard of 
I koow Haji Caeeum Haji Ibrahim; 
aeparated from his father during hie 
life. Casaum bad a share in the trade, t Be 
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father gave a share in the estate of hie own 
accord. He not a share oat of hie Other's pro* 
pert^fROt out of theancdst^|prapert 7 . He gnfc 
it, not as a share of what hie father g<it from 
Ilia grandfather, but aaa share of hie fathrr*s 
ownpropert7...I hnowHaJi Adam Ha ji Rahim 
Alwaiji. He had four eons. The 7 did 
not get a share oat of the grandfather's 
prapert7, hot cot of the father'a propert7 
which he had received from his father. 1 
heard that thergave their father releases. I 
know Haji Hoasas Abdol Rahim. He has 
either three orfoarsona. AH hiasons aepamt* 
ed from him. They got a share, hat at the 
father’s own pleasare, not by suit. The pro- 
perty of the father may have coioe from the 
grandfather. I mention Haji Elias Haji 
3naQb. I heard he made a Will. Be was 
my ancle's son. He had a son. Rajt Saleh 
Maliommed. This son separated in hit father's 
life-time. He got a partition from his 
father, bnt when sons get a partition they 
hold it to com# from their father at his 
pleesare. The son gave his father a release. 
Memons have made Wills for many years. I 
cannot say how many. We have fixed costoms; 
all that oar^amaf follows, is fixed. So ex- 
tremely oneertein are the customs that there 
is no difficolty in prodacing any nomber of 
witneeaes on either aide.*' 

{V. B. That ia probably troe.1 

Raji Ahmad Haji Abdolla is asked: 

Among the Cotchi Memon oommoniiy 
JB there no distinction made between self* 
acqaired and property derived from the 
father as to the power of alienation? 

A, After him, it ahonid go to hU son. 
What a man gets from bis ancestors, he 
gets as his own property, end hecandeal 
with it M he pleases in his life time. 
He can will it. According to oer usages 
a son does notaeqaire by birth aright to 
the ancestor's property.” 

He then gives the nemcaof teatatore all 
. received property from their 

fathers. They all had sons at the time 
of their death.” 

In cross* emmination be taye: 

T ‘re governed by Uneealman 

Law. So long as there are eons, no one 
else will get the property. If there are 
two sons living and a grandson of a third 
son. the two brothers coaid give to the 
son ot the third son.” 


(?f. B. Hsro we have a considerahio 
Oonfaaion of thought, but an imlicatinn.it 
mnst be admitted, that .«nine inOUratinn of 
ideas from the law of the Hindu joint 
family had taken place.1 

*‘Tho Coortadopted llimlu Law, ai«l made 
t/roiknn, but wo <lo not ngrsn to the 
Hindu Law. Whenever a Memnn suit 
comes into Coart. nearly always n custom is 
set up. There is no difHonlty in gHtiiig any 
number of witnesses on cither side. Sinre 
Sir Rrskine Perry’s time I do h.it knoiv of 
any instance of a custom beiiig established 
in a Court of law.'* 

[N. B. Here the witness is not so far 
wrong.! 

Kaji Tyeb Rahimatulla says he rs one 
of the principal raemliers of the Ontrhi 
ilemon community. Asked as (o whether 
according to the usages of the commanity 
there ie no distinct ion between ancestral 
and eelf*acr|nire<l property, he replies: 

The son becomes the tnukhtyni' on the 
death of the father. The father mav do 
what he likes with his property. If he 
does not give it to his son he may give it 
to any one. He can will it away. Among 
Catchi Memons a son does not ac^iuire by 
birth a right to his father’s property. As 
to the ancestral property in the Hindu 
eenee, if there is a eon, he gete it after Ins 
father. The son can get it in the father's 
life if the father gives it of his own 
accord: but not against hia father's will. 
So long as the father is alive, the son cannot 
prevent him from giving it away.” 

Very little comes out in cross-examination, 
but the witness Hare with emphasis: 

Wti are not governed by Hindu Law. 
All oar euetoms are related to Muhammadan 
Law. but there are some differences in our 
caatoma.” 

Haji AUna Taidina says that he i« one 
of the principal members of his sect: 

**There ia no an^'eatral property in the 
Hindn senee of the word. The son does 
oot aegaire any right by birth in the 
property of the father. The father can 
make a Will of the property if he likes.” 

In eroaa-ex ami nation; 

*‘It ie true that when there is a auit in 
Coart the caata divides into eections. and 
yoa can get witnesses to aay anything in 
aapport of a aait. ...The Memons are govern* 
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eil liy t)j«* \s\w o{ th«' <^111 nil. A iiinn cnii 
will f\\\ny Ilk- piv*i)Hty fnini relMive^. 
but it coiitrAry to tile l.iw <f the lira ii. 
Nobcdy ran prfvpm him.” 

T:«r Mahommed Ha ji Arab $>ayA. 

Amonc Cntclii Mamon*; thei-o is no 
BhceAtral family |>i ftp<‘rty IT) th^ Flitulu 
A atm 6C<iiiire« no l ipht by birll. in the 
pKipni.i of Ins fnthH. A Cutrlii Meoioii 
can Utiy^ away by Will ib» pMperty left 
him by his father. 5?iirh a Will U in 
accovdanre with oar 

Giv«s iiiRtenrcs, In civ> s-osaoiinatu n \i$ 
•nyR: 

I mean by thera Wing no ancaMral 
propertj in tlia TTinHn ^«n«e, that tha 
giainUrm hiia on right in (be ffmndfallier'a 
property. 1 cb» n<»( a ml ei. stand Hindu Uaw, 
J do not knein ^^h^l 1 Hindu aiieesiraJ 
pi*opci'ty lA. e iiii. Muharamailaiis and 
we uftiit Muhainmadan U« . 1 kmiw only 

a little of Muhamrnndan baw. W« lia\e 
hilhorto, by cu.^tom, made Aona inberil to 
the exclnsioii of all the other eharere. 
Muhanimadan Law out of Coort can lie 
applied, hot a few go to Coort to gat 
Hirdn Lnwaince 1817. I have never heanl 
of the Will of a Cutchi Memnn which has 
gneii the property away fr<.iu the oom. *’ 

III re ex a mi nation. 

The application of Hindu Law to ua la 
not according to oor unagea. A grandson 
has no right by birih in tho graudfathep*a 
property. A living son would exclade the 
xni of a dead son, by MohamreaJan Law, 
and .HO among the Memuns." 

lUInmtullah Junaa says, he is a man of 
p'sitioh,a tailor: 

If a Cntchi Mem on received property 
from his father he can give or will it 
a«sy and his son cannot prevent him. 
According to Hindu Law 1 do not know 
the rights of the grandson to Ms grand- 
father’s property. Among the Colchi 
Wemons, a grandson has no right to share 

? ff«ndfather. 

A Will made by Ms father in such cirrnm- 
atancee is valid according to oor nsages 
The application of the Hindu Uw hy the 
Conrt IS not according to oor usages . . . 

WeoWrvethe Muhammadan Law of marriage 

and divorce: we are much stricter than 
Kliojae. We observe all the feasts.’* 

[n crOM^exani nation he .says: 


Afwiding to iiiherUnnce formerly we did 
md com I net •inr.<tdves nccoriling to Muhamma- 
dan Law. Koriiierly our law of inheritance was 
arcoidiikg to HiimIu Jjaw. For n long time, 
thirty or forty years, we were governed 
by the Hindu Law* of inheritance. For 
mnuy veal's Wills have been in use 
among us.'* 

(rives iiistnnec.s. In re-examination he 
say* 

\\ e have U'en governed hy liindii Iaw 
of inheritance since the rase decided hy Sir 
Erskine Perry." 

Sahu Sidick (the ancestor of the present 
litigants. I think) says that he is n 
priiicipnl im*ml>er of the Olifchi Memun com* 
rnnnily, nnd a large merchant: 

Ciilrlii .Memoiis who inherit from a 
father cun. according to tmv usages, will 
it nwny even if there are sons. A auii 
has rwv right lo.sliaiv in the property which 
his father hna got from the grandfather. 
A son acfinirea no right among us to the 
pmperty inherited hy his father. Tf the 
father w'ilU away the properly accunling 
our usages, the Will i« valid.*’ 

Gives inatances. In rrosa-exuminalion he 
aays: 

‘Th# Cntchi Memniis have l>een governed 
by t»ur law, that is, tho Muhammadan 
Ijaw. ever ainca we l>ecacne Memo ns. There 
is no other Uw given us. Those who do 
not obey that law are sinners. I oUer''® 
that law. If others tio not. they g*’ I" 
hell. X<ithiiig aUmt inheritance h’** 
bapiwiied in my family, hut I would »''! 
aceonling tn Muliummadsn Law. My fatht"'* 
has p^rner to give away nil Ids property 
to the exclu.sioii of Ids heirs," 

IX. B. Thia is not of course in accord- 
ance with the Muhammadan Law,] 

There are customs among na which di«^ 
from the Muhammadan Law. It ia not a 
custom not toobserve Muhammadan La'*- 
There is no rule whatever in cases nf 
inheritance: there are cnatoms which agrre 
with Muhammadan Law, and some which do 
not. There are no fixed costonia which "•> 
not agree with Muhammadan Law. There has 
been a revival of the MnhitDinadan reJig^' 
among aa." 

In re-eaamination he says: 

It haa been religiona zeal, not the 
which haa caused our movemeut- I*® 
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obj«ct to tho Court* ddoidiDt? acoordiog to 
Hiindu Law.*' 

I have qaot*d froely from tb« ovidone* 
of tfai* wiiiios*, partly boeaiiM ha was a 
man of c'onaidaraUe imporfancr al^d the 
ancaator of tlie pra^^ant litiganta, but mora 
beeaii** In* avidanca i* *o airongly Indira- 
tiT* of what vra* than the faaling among 
tha community about tha extent to winch 
it had bean brought under tba Hindu I«aw. 
Uaji Jnaub Haji Ahmad *aya: 

Among Cotebi Mamon*. a man wbo ha* 
iuberitad property. I do not know what ha 
can do with it.” 

But inatanca* tha caaa of hi* own father, 
who apparently inhantad what, in tba aye 
of tba Hindu Law, would have been an* 
caatral property, and yet was distributed 
under an oral Will. 

In crosa* examination say a; 

The family comes from Canoanor*. 
Hi* father made no Will. Ralaaaea ware 
not passed and tha property was divided. 
I wsa joint with my father and grandfather, 
wa ware all joint io trade.” 

[K. B. Tbia goes no further than tha 
notion of partnership, which is quite familiar 
among tha sart.] 

Usman Alia Rakhia u a walhtodo 
Qotohi Maroon merchant. 

If a Cutchi Mamon inliarila property 
from his father ( liava not seen anyone 
do what ha likes with it. I do not 
know much about it, 1 do not attend tha 
fomof much. 

Q. Among Cutchi Memons ava tha cuRtoms 
and usages in force according to the Hindu 
or the Muhammadan Law?** 

(The question was excluded as there was 
no issue and tba plea waa not taken in 
tba plaadioga, ''moreover it ia not for tba 
witness but for the Judge to aay what 
law ia applicable.” In view of what had 
already preceded, I must own that this 
strikes me ae very strange. It appMra to 
jodicata that the learned Jndge bid made 
up his mind that, speaking generally, the 
whole Hindu Law of the joint family 
applied.] 

”A son has no right to bis father's 
property do ring his father’s life. A 
son cannot prevent his father fmm doinc 
what he likes with it.** 

|n cross. examination he says: 




A father oau will away bis property to 
anybody, He has the right. He can will 
away the whole of his property; it iv by 
Muhammadan Law thnt he cun deal with his 
property as he pleases. A man dying and 
leaving ancestral pioperty and sons can wilt 
bis property away from them. I do not 
know of any such case.*' 

Knji Satar Uaji Ibrahiui Rays ho is a 
leading mernber of the Cutchi Memons. a 
merchant: 

Accnnliiig to tba usages of the Cnlchi 
Memons, a son has no right to his father's 
property until the father gives him pro* 
perly. Son cannot preren I the father from 
willing It away. It makes no difference 
if the property was derived from the 
grandfather.” 

In crose*axa 0)1 nation: 

A man may give away all his property 
from his lieini, anch is tha (custom) 

of our ioMtffL I do not know Muhammadan 
Law. The power to will away from 
the heirs is a special custom of the 
Memons," 

In re*exaoiination he says: 

*'\Ve have Mohammndan Law now, hut the 
practice of the Court b, that daughteri do not 
get a share.** 

Haji Jakaria Muledina says that he is a 
dealer in European goods, and is reputed to 
be a leading member of the community: 

"According to tbe usages of the Cntchi 
Memon community, w’ecan make a Will if we 
like. .Son cannot prevent father from making 
a Will. There is do difference between what 
a man his made himself and what he has 
inherited.” 

In eroes*exHmmatioD: 

"The SOD always gets bis father's property 
after the death of his father, If the 
Muhammadan Law takes away testamentary 
power it must go. We want Muhammadan 
Law”. 

Aba Fakir Mahommed rays: 

"Among Cutchi Memons a father haa 
power to make a Will of his property. I 
have not beard of such a thing being dooe 
if he bos inherited the property from bis 
father. It depends upon his pleasore, no one 
could preveot it. A sou could ask his father 
for partition; it is at the pleasure of his 
father, a father hu power over all property 
whether inherited or not”. 
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In cross-exftmmation: 

Wh«n a Dian makes a WiU lie follows his 
pleasure. 1 have never heard of property 
being willed away from the sons. A Cutohi 
Memon in his life has power to give bis 
property to anybody. 1 have never heard 
about a Will,” 

Nur Mahommeil Baji JakarU says he is a 
merchant on a large scale in Calcatts: 

Oatchi Memon roles in Ihtmbay and 
Calcutta differ. ill Calcutta there is ^luhaos* 
madan Law for all Catchi Menions. 1 do not 
know about the law in Horn bay." 

In cross. examination: 

All Muhammadans of all kinds inCalcatU 
arc governed by Muhammadan Lair." 

This is interesting, as showing that in the 
small offshixit of the sect .settled in CakatU 
(there are said to l>e only abrmt one hundred 
and twenty in all) no material departure 
from the orthodox Muhammadan I^w has 
taken place. 

Jusub Lakha say.s, ho is a large Cotchi 
Memon shop-keeper: 

"Cutchi Menoiis can make a Will and give 
the property tn whom it ought to be given. 
It makes no difference .whether he acquired 
property or inherited it. Among os Cotchi 
Memons, a son has no right to the father’s 
property during the latter s life.” 

In crots-eiimination: 

[ have never known a rase of a Memon 
willing his property away frr»m his sons; he 
has power to will away one-third of his 
property. The rest goes to those who are 
entitled " 

[N. B. That is the true Muhammadan Law; 
but this is the first witness yet who has 
declared that the law k strictly observed 
on this point.] 

"I have never known of a ease of a Vemon 
giving away by Will all his property. Oor 
questions have been decided according to 
Hindu Lew, and to that we do not agree. 
We Memons bring suits on one or another 
set of customs; we can get any number of 
witnesses on either aide. " 

In re-examination: 

*‘The suit decided in the Courts a few 
months ago against the Muhammadan Law, 
made w get up our petition, ! Jo not know 
our usages well, but we go by Muhammadan 
Law.” 

Wahommed Ahmed says he ia a well-to-do 
Cutchi MemoD mercbaut: 


“a ' Memon can make a Will of bis pro- 
perty if he likes, inherited as well as other 
propeKy. A son cannot prevent his father 
dealing with bis property as he likes." 

In cro^-exami nation: 

A Memon can make a Will eicladmghis 
sons, he is the owner .... has never heard of 
the property being willed away from the 
sons". 

Sidik Parpaiya, a landowner, says bis 
property is self- acquired: 

According to our usages, I can male a 
Will of that property. It would be iust the 
aame if i had inherited it. According to our 
usages, a son cannot prevent bis father 
fr<tm willing it away. A son has no right 
to prtipeHy inherited by his father from bis 
father". 

In croM-exA mi nation: 

"A man can will away hia proparty to 
whom he pleases including the property 
inherited from his father. He can will it to 
a stranger. 1 do not remember an instaoce. 
If a son gets a share it depends upon the 
pleasure of the father. I remember Sir 
Krskine Perry s decision, it was well-knowu 
to all the members of (he 

Heji Jen Mahommed says: 

"a Cotchi .Memon can make a Will accord- 
ing to Muhammadan Law;there is nodilTereoee 
between inherited and self -acquired property.’ 

In croas exaroinatii-R. 

'A Will according to Muhammadan Law 
can he made by a Cut ch I Memon. I have never 
known property willed away from eons to 
strangers. There it no difference between 
inherited and self, acquired property, that ie» 
according to Muhammadan Law". 

Junae Sidik Ladha, a tailor, eeys: 

“a Cutchi Memon can make a Wilt of bii 
own properly, ‘^me make Wills if there is 
inherited property, but it canoot be done. 1 
do not know that a Cotchi Memon cannot 
make a Will of inherited property. We 
follow Mobammadan Law, that is my opin- 
ion." 

Haji Abdul Latif is the Kazi of Bombej: 

Cutchi Memons I know, they are undoubt- 
edly Muscalmsns; but those who have acted 
eontrvry to the Muhammadan Law most be 
excluded. In ca^es of divorce, Clemons come 
to me and get it." 

In croea-exAiuiDatinn, nothing material. 1^ 
re-examination be says: 

Jusub who gave evidence before 
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Brtkine Per 17, 0 . J., repented publicly in the 
preMDoe ol meny pereone, oa the third day 
eeretaony of Abdnl Heron'e death, in the 
masQne.'* 

Heii Ismail Mehdi bad a Grnndfatber who 
was Kail of Bombay: 

“The Ontcbi Memon commnnity are very 
orthodoi Mohammadaiu.*' 

Then follows rebuttio^ evideoce ou behalf 
of the plaintiff. 

Haji Kaasiin Sohlenr^ one of the Sbettias 
of the Cutebi Memoni, seventy-tbree yean 
old 

**I am well acqaiinUd with the cnstoma of 
the Oatchi hJemons. A rein whohaii inherit* 
ed property from bis father cannot make a Will 
fiviof it away, hot it most ^ to hia sons, 
(^*pw inKaMcei of mu fmm 

ifuir fathwi during ihr of tkf loiter). 

\ 7 e recognise ancestral property. It follows 
the same rale as ancestral property among the 
Hindos. Wills are a later insti to I ion among 
ni,*' 

In croaa-esaminatioo: 

A son cannot prevent bis father making 
a Will of bis property. If a Cotchi ilemon 
bad inherited pro petty from bis father aodmsde 
money oot of it by trade, hii ion cod Id not 
prevent bis making a Will of it. if a Cutebi 
Memon inherited property from bii father 
and made money in trade, the graudsou by a 
daeeased son baa a right. If a son is bom, he 
has a right. 1 am an orthodoi Mabam* 
readan, bnt the Siirkar will not let ui be eo. 
We wonld follow Muhammadan Law in ever)’- 
thing bnt for the ifirkar. Before the Siirkar 
made os nnortbodos we followed the ilobam* 
madiU) Law. It waa Sir Erikine Perry wbo 
made ui nnortbodox. Before that we follow- 
ed Hindn Law. 1 caonot give yon an instance 
0! that. I never heard ol onr following the 
Hindn Law before that deciaion of Sir Brskine 
Perry.” 

[K. B. The evidence seems to have been 
taken down wrongly here, aiit ia contradic- 
torr on the face of it.] 

' Law ie applied to 01 in all qnestions 

concerning property* Sir Krskine Perry made 
it Hindn Law — Hindn Law— Hindn Law. 
I should not have said so before my nephew 
brought a anit against me.” 

la re-examination: 

'‘Before tbe decision of Sir Erskioe Perry 
Hindu Law wes followed. .A father cannot 

U'i : V, , • 


will away ancestral property to the iiiiary of 
but son or son's son.’’ 

Uaji Ibrahim Saki Ladhn U a CiUcht 
Memon shroff: 

''1 know what ancestral property is. A father 
cannot deprive his son hy Will of hii share of 
ancestral pmperty. A Si)n lias s right by 
birth in it. Ani’eslra] property is g<»VLT(ied 
among us by Hindu Law. The custom of 
making Wills is new; it arose in Ibl L” 

In cms8*oxaroinitioii: 

"A Cutehi Memon caiinot make n Will dis* 
iulieriling his son. All my property fa self- 
acquire<l; if 1 had a son 1 omld not disinherit 
him. We cannot disinherit any one, whether 
the properly is self*acquire<l or ancestral, 1 
brat heard about Hindu Law oU^ut fifty years 
ago. All oiy life 1 have wished ti> carry rut 
the precepts of the <lumn; all Cutehi Memoni 
are Mussalmans; if the Sirkiit allowed it, we 
would all follow the Mnharaniadaii Law Ido 
not know what the Hindu Laws bout ancestral 
properly ia. llefore lc>t 7 1 ran give no in- 
stance of property divided Among Cutehi 
Memons". 

Haji Abdnl Rahim, a leading member of 
tbe coromunity, says that he sold smne immove- 
able propeKy atKi bis sons were asked to join 
in executing the sale*deed, which they did. 
They werv asked to do so by Abdulla. Piiyne 
was the Solicitor: 

*A man wbo received property from hie 
father caonot disinherit his sons of it by NViJl. 
1 observs Hindu Law as regards ancsHirel 
property. There is no difference amung us 
Iwtween aocestraJ sod self*scqnirsd property, 
tbe fsther's right over both is the same, 
Among Cutehi Memons the son baa a right 
daring the fsiher’s hfe to ancestral and ssH- 
acquired properly. A father can make him 
a sub -partner and he afterwards get.*i it on 
the father's death. A father cannot disioberit 
bis sou of either kind of property because it is 
contrary to the Qurau. It is tbe invariable 
practice of Cutehi Memons to obey the Quran 
and Doi to diainbsrit their sods. Mauy 
Cotebi MemODS make Wills. I have never 
bea^ of one being disputed before this case. 
When Catch iMemoos make Wills, we observe 
Hindu Law. We give legacies in tbe way the 
Hiodu Lew gives tbe property.'* 

Haji Alsrakhia Dsda: 

“1 do oot know what nncesirtil property is. 
It is what is left by father or graud father! 
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Itithf pQse of n 4011 ftixt ft crftiKlv)!) by n 
pvv^iliT'ouxnl si»h ull !•> <livKleil llioiii. 

1 Oft Moot Kny wlictb^r ft Meiiiim with unresti'al 
|»rop^rty am diMiribfrit bt>^ s^ins." 

Ill «*rii^fi*eTaminfttmn: 
rbeiv 19 n, (iitfifreiice l>«t«e«'n ftncestml 
ftutl seir*noi|uivril pn^ petty: the son^ bftve a 
V kght to U»th. The right nHsc^ on the 
«leiith Ilf the fftther. It depemU on the 
tiithH*''* pleasure; that is so whether (he pro* 
pHily is belt'ACanivcd or rmresti'tl.*' 
lit (o*evftmiiifttmn. 

"Thoi'e }$ no difforenro between ancestral 
and »el{>ftoquirod property. I do not know 
if itcftn he willed away. When a eon in born 
he e^u i\ right to the property, all the proper* 
ty, not only that of & special kind which be- 
longed to hie father/' 

1 pftnse on this man's evidence (o obeerre 
the curious light that it throws on the ideas 
pruv.klciit ftinung the poorer and less instruel* 
ml mend>rr<< of the sect upon the question tif 
disinherison. The man is compnratively |>g«»r 
and Ilf IK. eonsoquence. But his evidence 
shows how easily legnl idens clothed in popu* 
Iftr laiigaftgu are picked up, confused, and 
iittrihuted ti widely different soorces. Thos 
while tlii^ witness is very eiopbatio in clecUr* 
ing that iioCutchi Memon can will hit pro. 
pcrty ftwny fn»m his sons (heirs according to 
the Muhaiiitnadan l^w), he l»a»es (his un the 
Mahannnminn haw and iv fuses to acknowledge 
any iliHlinction listween ancestral and self* 
m'lpiired property in (his connection. And 
yet it Ih solely on this distinction (hat the 
Hindu bftw rests. The Hindu Law shows no 
{nrticalnr repugnance to the disinherison of 
eons by a father who is disposing of his self* 
arquiKilii/tie. 

tlaji Karun Huji Adam says that he is ac- 
quainted with the law wliicli governs inherit, 
ftnro among CuUdn MemonH: 

ft is Cutchi law, which is Hindu Law.” 
Hero Again we get a useful side light on 
tho origin sud development of this reversion 
to Hindu legal notions. 

Wills Are now mailc by Cutchi Meibuue, 
it is a pQMom only a few years old. The 

Will IN valid if made accordiog to Hirtdu 

Law; it could not be made differently.” 

[This kind of statemeut is really meaning, 
less, except as intended to Introduee the die* 
tinctioQ between classes of property of wbieh 
a Hindu may or may not dispose by Will. 
Bat the prevalent idea i& the miods of most 


illiterate or imperfectly educated Hiodns and 
MufiMnimadaiis is (hat a Will roust follow the 
main linen of ordinary iiihenUocs. This is not 
(ru«' either of Hindu or Muhammadan Law, 
for the ftiinplo reason that Wills were quite on* 
known to (he Ifinclu Law, until recent times, 
while the provUhnis of the Muhammedsn 
Law were inteiide<i to prevent arbitrary dis- 
positions of more tfian a fraction of the pro- 
perty ill dedniice of religious and moral 
obligation.] 

Ancestral proparty is property belonging 
to Ancestors, giandfather and so on. There 
is no custom different from Hindu Law ss 
regards the disposal of ancestral property. 
A roan cannot deprive sons, etc., of thrir 
share in ancestral property. He ca;inot leave 
his ancestral property to anyone but his son. 

Of course he cannot really leave liis 

ancestral” property to say body. 

But the grandfather could make a Will 
if the property ie self-acquired. He can will 
his own aliere of ancestral property after 
giving the eons their share.” 

This mesDS, if it means anything, that 
after a partition each msmbsr of tbs family 
can dispose of bie share by Will. (Qivss 
instances of a partition enforced by sons.) 
In cross-Siam iuation : 

'Is insolvent and livss on what bis wife 
allows bim.” 

Ilsji dalta Musa says be is acquaioted with 
the laws aod cuetoros of Cutchi Memons with 
re^rd to property : 

I know what ancestral property is. It i* 
ancestor’s property. There is no custom re- 
garding it which differs from Hindu Lew, 
The son at birth acquires a right in it. A 
son can get partition during the life 
of the father. The father cannot will it 
away. 1 know cases where sons have ob- 
tain^ shares of ancestral property.” 

Gives instances. In cross-examinaiiou: 

1 have no money whatsoever, thave been 
insolvent twice. 1 have never spoken to Cotchi 
Memons about the custom about ancestral 
property. I have always talked about this 
since 1 came to Bombay in 1915 circu (1661). 
Not because 1 bed any doubt. 1 know it- 
If ■ man has sons he cannot leave his an* 
cesiral property from them by Will. Ns 
cannot deal with his self-acquired property. 
He cannot leave it to an outsider.” 

£n re-ezaminatioD t 

As to ancestral aad self-aoq aired property 
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the cl»{feretice n lliAt a nan caiiuot gUe an* 
fleet ral pn'ipeHy ?>iive lo bieaoiie i»r j^ramlwoiM, 
bat if Ilia property ie eelf-aciiuireil. he rnu 
pive it to Ilia widovr or any other perieon. 
No one lias ever eiveo it to an ontHiilcr.'* 

LN. B. Thoujrh the man i« of account, 
bin evidence ie interv:&tinir ns ahowiujf 
that in spite of hi» atroi;^ leaning to 
the plaintiETe’ ca«e, he camiot trace the pjo* 
Uibition iu the Hindu LH^^ aj^inst a he nation 
of anceatieil pi'<>perly to any iitlier notion 
than the eentiment. much stnniger in the 
Unbammadau than, the Himlu Law. apaiOKi 
ilepriving the natural heiraof the eMate.1 
Haji SiiUk Jan Idahomed .* 

1 got a ahare of my oncle'a property. I 
do not know anything of the cuetonie 
of my cornmnuity." 

In flroae*exami nation , 

a blolloo. a bfuccadao) of cargo boata 
...Hia father divided hie eatate in hie life* 
time between hU sons.. He gave ue oar 
ahare willingly und we asked him to give 
aoinething to the grandson He made this 
divieioD of hia nw’n accord. It is Mahammadaii 
Law in respect of property. Those wdio have 
a right to it, get it. A i'atchi Hemoii can 
give property, he gets from hU father to any* 
one he likes, he is full ow’ner. 1 know* of no 
instaucfl of w illing it aw’ay t«» strangers.*' 

In e rose *ex ami nation he saya; 

' According to the practice of our com* 
noolty the father it luttH/gor of both kinds 
of property, self*acqaired and aneeatral. 
The eon has no right in inherited property 
unleae the father gives it to him." 

In re*examiiiation: 

"Sell* acquired property is the money a 
uao gets himaelL 1 do not koow of any 
other kind of property save what a roan 
makea for himself. The property he has 
received from hie father, is also property. In 
a father’s life-time everything is joint, if 
sons be living with the father it ia all joint, 
bat the father ia mukAf gar of everything.** 

Haji Jan Mahomed HoMain: 

"Sells bandies of coir matting. Nobody 
knows aboot >Villa in Coteb." 

In croas-esamination says: 

know nothing aboot it. 1 am only a 
Inbonrer. I only knew Ubooren is Catch, 
lhave never known people wbo had property 
either there or bore.” 




Ihrahini lluji Jakarin appearx tu liasv 
l*t‘eii only eighteen )'ears mUI. 

;.N*. H. This U the witno'.v npun whom 
the learned Judge leys uiurh stress ii« show*, 
ing thnt Hindu aiul not .Miihuiuiiiudun rules 
of succvssuui \Yer< fnllowed. Hut it is uhvioii't 
that the wUncMft'e cvidenco hus no hoHring ut 
all upon the main fioestion, nunioly, whslhev 
there is any known di»tiMcticm amoiiK Cutclu 
Meioous betwreon ancestral or self. acquired 
properly since, in tlic rii^cumsUnooH. the 
succession to either kind of pn»peHy wnuld 
have been just the same.. 

Saleh Mahouimed Hlias says: 

''The custom anunig us is thui if l);eve i» ti 
pr«>perty belonging to the father it comes to 
the s<in. There is im such thing known ai 
a Will. 

OescHU«.<iH rule of soccessioii akin to that 
of the Hindu Law. but having no bearing uii 
the distinction between coire^li .d aud self* 
acquired property: 

'If a man has inherited property from hia 
father and hea none himself, he eannot leave 
it from hie sons." 

Haji Mahommed Saleh Mahoioaied asys 
that; 

"Wills are not kiiowo iu Catch. They are 
never made there. If a man with ancestral 
property has a son, 1 do not know whether 
the sou has any right by birlb. 1 know no 
dilference between inherited and self^acquired 
property. There is no inheritance Ui Cutch, 
there is no money in Cutch. A Cutchi 
Memon widow cannot, in any circumstances, 
get more than maintenance whatever the 
husband's property xra*<. If a man gets 
nothing from hia father but makes money 
himself, he coo Id not give it away fi<om his 
eons onless he did it secretly...0ar Quran 
says half shonld be given to daaghtera of 
what is given to sons. A father's property 
is hie, let it come to lam from anywhere." 

[K. B. Again note how radical ie the 
idea that in no circomatances aod uo mattei 
what the property, can a father disinherit 
his eons, a Moharaniailan rather than a 
Hinda sotioD.] 

Haa.san Dada: 

"Amongst us Cntchi klemons, a man cannot 
make a TVill disinheriting bis son if he has 
ancestral property. A grandson has aaeqoal 
right with the son to ancestral proper^ if 
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t))eRiicestr.\l property Iiaa descemled throngh 
two ur tliree genemtioni^. Tbe sons bave a 
right to it if they nsk for it/’ 

llaji Mahommed Ilt^ji Isoiail: 

'‘Ancestral property is property which the 
father has as gram I father’s propertj*. A son 
and grandson by a prcdecea^l son would 
equally inherit ancestral propert 3 *. I do not 
know whether the Jaw is that sons ran 
demand partition from the father.’* 

In cro8S*esareinntion: 

Among Cutchi Memons I do not think 
there is any difference between ance.<(lra] and 
self acqnircd properly as regards the father’s 
power of di«po«al. I cannot even Any \vhat is 
in law the difference lietw’een ancestinil and 
Belf*Acquired property.” 

Klins Haji Alxlulla: 

‘'After my grandfather’s death, his pro. 
perty was not divided; it is still undivided. 
How could I have a share’r I was admitted 
to ti right, so I kept quiet. We are Joint. I 
do not know what right I was admitted to." 

In crt>Aa*examint(ioM. it is clear that the 
witness s condUion is one of ordinary part* 
nerahip with his uncles rather than that of 
a member of an undivided Hindu family. 

Haji Sidik llaji Ibrahim describes what 
happened in his own family. It appears that 
members of the family asked for a partition 
and the matter was referred to arbitration, 
Dut again the subject is inextricably mixed 
with what might haw been the ordinary 
partnership rights of these persons: 

** Among US Cutchi Hemons a man can* 
not will away his ancestral property 
from his sous or grandsons. A nmn with 
ancestral property niaking a Will can only 
leave equal shares to his sons. The son has 
a right at birth in ancestral property.’* 

In cross examination he says that bis 
father’s Will was valid according to the 
custome of the Cutchi Hemous. In re. 
examination he says: 

"A sun acquires a right at birth in all 
kinds of properly. But there is a distinction 
between ancestral and self* acquired property. 
A graiulsoD can take the grandfather’s pro- 
perty, but he takes self.acquired property 
too. A father cannot make a Will disinherit* 
IX £ h *» sc n of se If* acq a tred property. A fat her 
cannot disinherit a grandson {tic) of self, 
acquired property.” 


f[19» 

[N. B. The concluding part of the witness’* 
evidence points the same way as that of many 
others. Clearly he has no real idea of aoy 
difference betw een ancestral and self-acquired 
property, hut he is deeply imbued with the 
Muhammadan sentiment against disinheriiiog 
the natural heirs, and that is aboat all his 
evidence, stripped of mere terms, comss to], 

HassAn Dada rtfcalled for cross* ex an loa* 
tion says : 

A man should give hie ancestral aud 
self*acqQired property to his sons." 

Maulvi Hissaiu-ud'Din : 

The Muhammadans always make converts 
when they can. Such converts always follow 
the Moliammadan Law, that Isw is contained 
in the <^urin. 1 have rnnsidered the Cutebi 
Memona tr» he full Moliamniadana even as 
regards (he inheritance of females, fill that 
day (i. c , the day of the meeting in the 
moeque). That is the only difference I have 
heard of/' 

Haji Da<U appears to have been re*ca]l«d 
and he says ; 

As regards ancestral and self* acquired 
property, (he father can do what he likes 
w ith self acquired property, hut the aoo has 
a right in ancestral property. No one hss 
willed se]f*ac<ioired property away that ( 
know of. How can a man give his property 
to other people ^ He cannot do it, If e 
Cutchi Memon had self.acquired property 
and five sons he ought to give every one of 
them. I cannot aey if he can give it all lo 
one. I do not knnw if he can, 1 do not 
know if a man with anceetrat property eau 
give it all to one. A man should give hi* 
ancestral and his self.acquired property to 
bis sons." 

I have now corople<ed this long and tedioo* 
labour, Much of the evidence I have been 
examining is, in my opinion, inadmissible i& 
the present suit ; much of it, however, cer- 
tainly is admifisrble. 1 have made an abstract 
of it all, partly because the trial lam engaged 
upon ia of a somewhat unosual nature, poa* 
aesaing, for the limited purposes of this 
branch of law in (bis Court, what oigbi 
perhaps be called an historical interert; 
partly because it was not easy without goiog 
over all the evidence to say whst psrts of it 
.ware, and what were not, relevant ; partly 
again becauee Mr. loverarity waa extrezualy 
doairous that not only , what waa put oo 
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record to«da^» btxi wbat bed beeo reoorded 
before Sir Brskine Perry nearly seventy, and 
before Scoit, J., thirty, years ago, should 
alao be available for the Court’s informatioo ; 
and lastly, because 1 have permitted myself 
both in this and the incorporated iudgment 
to oomment apon Scott, J.’s judgment with 
sons freedom. 1 have thought it best, then, 
to reproduce in the form of a mere abetraet 
tbs most valuable (as it seemed to me) por- 
tions of tbe material upon which that learned 
Judge based his conclusions. Whatever may 
be advanced against the relevancy of much of 
ibis evideoce, its general interest can hardly 
be denied, nor the importance, if this can be 
doue ir a controversy of the kind, of tracing 
tbe formation of opinion in the sect. Several 
points of importance emerge. This complete 
review of the evidence confirms, in my opi- 
nion, vrbei 1 have said more than once in this 
and the incorporated jodgment, that but for 
the strong judicial and piofessional pre- 
poeaeeiioDs of long standing which existed at 
tbe date of this trial, its result would have 
been different, it can hardly be doubted 
that if the matter bad been m and 

tbe question raised bad been, whether among 
a eeet of Muhammadans an alleged eastern 
recognising and adopting the distinction 
between ancestral and self-acquired property 
in the sense of tbe Hindu Law of tbe joint 
family existed, no Coart could have held on 
Bueb evidence that the alleged custom was 
proved. Bot tbe Court started Its real in- 
quiry from tbe point that tbe decisions of the 
Covt bad settled the law so far, that this 
MubaiomBdao sect ass governed in all matters 
of succession and iahvritance by tbe Hindu 
Law, therefore, that it Uy upon auy one of 
them, who alloged that Dotwithstsnding that 
tbe sect had never adopted tbe Hindu dis« 
iioetbo between ancestral and self-acquired 
property, to prove it. Gveu so, the evidence 
was so oonflictiug and nicely balanced that 
the deoision may be thought to have been 
deterffliuad by tbe placing of tbe onus. Tbe 
learned Judg* did cot think that tbe defend- 
ante setting up tbe curtom had proved it, 
that is to say, the negative of tbe custom, as. 
in my opinion, it ought to have been etaied 
for decision. Tbe defendants could not 
prove that by a custom of tbe community 
no regard was, or ever had been, paid to the 
diatmotloD drawn by the Hindu I*w of the 
joist family batwesu aauestni and self* 


acquired property. But suppose that, with- 
out making any aseumptloii.a ut all, or 
taking anything L>r grunted, the plaintiffs 
bad been called onto prove alKriuulively that 
the Cutchi Memona had. by cuntom, iiicor 
porated the complete legal notioiii of anccHtral 
and self -acquired property, as upplied in the 
law of the Hindu joint fumily, in their own 
law. can any one i^uppoae that the evidence 
1 have just reviewed; won Id have Kotialied any 
Court, or p!v>ved the alBrmative propoai* 
tivn to the satUfnvtion of any .ludge? 

I attribute the result of ihi^ (rial, the 
first in which an^* aerioun ntleiopt appears 
to have been made to prove (tiuiugh from a 
wrong starting point) that the Cutchi Mciouns 
had edoptetl parta of (he Hindu Law nf the 
joint family ancillary to the general low id 
^^simplesucceaaioh and inheritance”, whatever 
that may be. much more to the preceding 
case-law and the atroog professional 
opinion which prevailed within (he Court 
than to any proof of any custom what- 
ever existing in reality aud outside (he 
legal atmosphere nf this Court, among Cutchi 
Memons themselves, 

Yet, if the decision had l>een the other 
way, as, in my opinion, it ought to have been 
and xroold have been but for the ca*e-law, 
consider how different the position would be 
to-day. 

One of the moAt striking fesfures of the 
evidence, as a whole, taken befoie beutt, J., iu 
ISdJ ia that it is far more oneertain, more 
contradictory, end evidently more unsettled 
than the evidence (such as it was) recorded 
forty years earlier before Sir hJrskine Perry, 
or thirty years later before myself. So few 
witneeses were esamioed befoio Sir .Srakine 
Perry and the poinU tu which bis enquiry 
was directed were, comparntivwly epeaking, 
•o narrow that it is little wonder that 
tbe evidence eeenied so unsuimous, and that 
Couosel on the other side soon gave up tbe 
attempt lo rebut it. i also believe that in 
those days, tbe sect, as a whole, probubly 
was more under tbe infiuence of Hindu ideas 
than It is to-day: mOre particohirly in all 
points sffecting the legal capacity of females 
to inherit or enjoy property. But the 
evidence shows that all the witnesses were, 
ill the moat general sense, under the impres- 
aion that the Hludu Lhw ol the joint family 
had, with other parts of the liludu Law of 
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Auoces^tori m»\ mUcnXtnce. [ioen adopted by 
the Ciitchi XfemoM or revived (witli 

mr.liHcattoriA) by inbentetl pmpei»sity or 
gruiunl pre- Assimilation fi'om a predomiriautly 
Hindu environment. 

Uat in the ueJit forty years there had been 
a strong revuUioh of feelinc. AimI not- 
withstAncjiiig that for V)me rruluries .Hlcr 
theireonveninn, these isohited MiiIiAMiniAdAiis 
had very likely falicn back in pr:»etice under 

the eiample and pressure of B,^4t b.KJiea of 
thejr former ctorelieinmAla. m that they 

har<My knew themselves to what extent their 
property law whs. Hindu or Muhammadan. I 
ihoaM ver>- tfravely douht whether they had. 
when th^ CH/chi yt.H,onn' rase fi) came 
hefora 5 >ir br.skino l*crry. any dertnite mrthms 
at al upKni auch a complex of law a^ that 
winch makes up the Hindu Uw of the joint 
fannly and compnaes the highly artiKcial 
notion of joint anceAtml family property. 
*nr the most part, they probably dkl live 
together an long aa families held to- 
(tether, more than one gene rut ion at the 
lime hmling place umler the paternal role 
of the eUluM. from a habit xo univer- 
Mlly prevalent among primilixe Oriental 
people and 10 propitious for the aasimilation 
of the speciahaed legal orK-epi of the Hindu 
famdy. they might very easily, merely by 
imitation and under the prcsani** of greater 
mass, even had they not themaeJves been 
piediHposed by long centoriee of heredity, 
have conformed in many respecta to the law 
and uwgea of the Hindu atalea and peoples 
among whom they lived. Uut looking only 
tn strict law. a i« clear that iflheyaUted 
their eiiHtoma correctly before Sir Erskine 
nrry, they had. while abandoning tbe Mu- 
hammadan Law on the one hand, g^me some 
distance beyond the Hindu Uw mi the other 
On one point there was and always has been 
practical unanimity, that widows can only 
enjoy maintenance, and that, speaking 
genf^rally. females art excluded from inherit- 
Mnce. It IS not true, of course, that females 
are sc exclude<l under the Hindu Law. »«( 
for all practical purpose?, us far as they 
were yielding to the pressure of cinjomjacent 
Hindu eentimeul. that pressure proUbly 
tmneformed Itself in idea iuto a xeproductioS 
of toe joint Hindu family, without much regard 
^ the cognate uotion of the separated Hindu. 
Hot It IS not to be too baetily inferred from 
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thrx c<u,jectQre, that while they realised with 
s«Miie precision the effect of that part 
yf the law of the Hindu joint family 
which operates to restrict the legal capacity 
of females within the joint family, they had 
eonally clear conceptions <if the whole of 
that legal xtrnctuie. 

Rather I should lie inclined to say that 
the evidence I have examined, taken as a 
whole, up to the year ibSo, shows that the 
Cute hi .Menioiis. wherever it was a question 
how property should lie <lisfM)9ed of, or 
rle^eml, were deeply penetreted by the re* 
ligiou* seiitiments of the Muhammadan Law, 
And that the determinant cousiderttion 
((|Dalifie<l as to women by the disfftvoor 
with which Uiiidu Law has consistently 
treated them so long ns the status of the 
^af*‘ily continued) always was tbe 
Divine disapproval of disinheriting natural 
heirs. Although the words come glibly 
em.ugh to their longues, it is easy to read 
between the tines that hardly one of the 
witnesses who declare that no Ootohl 
Memoii could deprive his sons of ancestral 
property, referred (hat doHrine to any 
technical legal distinction between ancestral 
and aelf<acqnired property, op meant more 
than that a father had no right to W'ill 
his propel ty away fp<»m hie sona, But fer 
the ex clue ion of feuales from tJiis rule, and 
the nee<i of qualifying i( in favour of a 
tebtator.s limited power of disposition 

permitted by the .Muliarnmndan Lkw. such sn 
opinion might be mucli mope easily and 
naturally traced (o the Q uran and later 
logic of the Prophet or sages than to aoy 
principle of the Hindu Law of the joint 
family. Similarly. wher. witness after 

xvitneos says that sons acquire a right by 
birth in their father's aiice.'^tret property. 

I am pretty con N dent that, apart fwui the 
ready u.se of loose phrasctilogy, they meant 
what might as well have been expressed 
without suggesting any distinction, in tl*® 
Hindu sense, between nncestrel, joint and 
self-acquired property, namely, Ihnt what- 
ever A fnther had .Tiid however he h*^ 
come by it belonged in a sense, and subject 
to a limited power of diapoaitioo. to hie 
Mto^ heirs, these appearing in the light 
of RiihTu sentiment as prinjArily sons and 
grandaom*. U is. of course, qnite tms to 
eay looeoly that, under (he MahamaadsA 
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Law, R01I9 ftcquire n right by birth in th«ir 
fatliRr's property, 9iuc« bo cannot loave the 
whole of it away from tliein withoat their 
annsent. And relieving the evidence of 
these witnessee, qeite niitraineil in legal 
dialectic, from words having a special legal 
eonnoiation, the gist of wimt they mean, 
M well M aay, appears to rue to be in 
closer oonformity with the general Muliam* 
madan than the special Hindu Uaw of the 
joint family. The probability of this being 
the true interpretative hey of the 
conglomerate of confused and ineonsisteot 
testimony laid before the Courts, i.i seen to 
be the greater, when we allow ourselves 
to consider for a moueot the root end 
bindin'g principle of the unique legal 
concept of the Hindu joint family. This 
was aodoobtedly religioae, and dis'orced 
from its religious reasons and sanelioti, it 
is hardly thinkable that the elaltorately 
mrtidcial fabric of the Hindu joint family 
world have persisted and held its own to 
this day against so many violently dis- 
ruptive and disintegrating secular influences. 

No compelling force of that kind operates 
upon the Cutchi Memon«; on the contrary, 
what of Hindu Liw they have appropriated 
or retainedi is in strong antagonism to 
Divine precept. And the stronger their 
religious feelings, the stronger must be their 
averaioo from elements of Hindu Law 
oarrying with them echoes of the old faitb. 
which survived their conversion to Mu- 
bammadanism. This note is audible enough 

the evidence before me, aa well as in 
that taken before Scott. J. I seem to miss 
it in the earlier evidence given before Sir 
Krskine Perry. But that is probably be- 
cause the few Cutchi Memona, wbo then 
gave their testimony, had not realized 
the full extent of their action, nor how 
far the apparently unimportant schism 
thns iuaugunted might be carried. It is 
interesting to read forty years later, that 
some at least of the Cutchi Afemous, who 
gave evidence before Sir Lrskine Perry in 
favour of heretical customs and oeeges, 
were afterwards conscience-stricken and 
openly recanted, and did penance in the 
public mosques* It does not necessarily 
follow that they bad not spoken tbe 
truths but if thie etory be true, it throws 
A eignifleantl light upon tbe treud of the 


will of the sect, as a whole, evon far 
back as 1S47. By the evil of whirh 

the needs wei*** so thoughtlessly and selli&hly 
sown in 1S47 had assumed acrmna dirnen' 
aions, \iid bi-day we are told that the 
faithful refuae to aokiiowledgo t'lilcht 
Memons as true Mnhamiuadaiis in (ho shadow 
of the holy places. Xo wonder if that is 
so, that the community, a thoitumhlv sound 
Moslem community to.dny, notwithstanding 
tbeirorigiii and the aabac<]iicot iirutdi>>nof 
Hindu ideas, should bitterly the 

apparent irrevocability of early lapNC'^, moAt 
unluckily brought prominently hobuc the 
Courla and so damped upon (hem by one 
judicial decision after another. Xo vronder 
they despair of any escape und salvation 
by (he ulMndoiiment of every Hindu 
atruiti in their law and 0UAt'>ms, nnd the 
unqualiKed rc-adoption of the entire Miihum- 
inadan Law, unless the LegiHlature intervene. 

A comparison of the feeling of the com- 
munity, and I might my. the sense of the 
community too, as expres«ed in the evidence 
given iu and (hat given in IDl 'i with its 
feeling and aen>e to.day shows. [ think, how 
powerfully (be decisions of the Courts uiid 
consensus of professional opinion have combin- 
ed in operation to curb tbe reactionary 
movement that is socoiispicunua in The 
ideas of some of (he principal witnesses who 
have testified Itefore rue, are much clearer 
than any to be found on record in (he earlier 
cases. They appear to understand tnucli 
better than they did, all that is implied in 
tbe Hindu notion of jontanccatral fumiJy pro- 
perty. But I shrewdly suspect that that is not 
because they have in the intervening period 
become more HinduiseJ, but simply because* 

(а) they have become more intelligent, and 

(б) all (he legal advice they can obtain, is 
based upon an exaggerateil i<lfia of thv ex- 
tent to which they have proved Ly custom 
in the Courts their subjection to the Hindu 
Law. Until Macleod, J., and I almost together 
struck the brat loud note of diasiutt, it had 
become, and long Wn, virtue 11 v uxioioatio 
in local profasaioual circles that both Khojas 
and Cutchi Memons were governe<l not only 
by the Hindu Low of snecessinu and inheritance 
as applied to an intestate separated Hindu, 
but the whole law with every one of its 
iocidenteand cousequenees of the Hindu joint 
family lu small meaeurt. however distasteful 
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ihU coDvic^ion umbabtedly aiu$( have been 
to a prosvinff mi.iorily, m'^ny iti the sei't 
were reconciled to it by the compensatory 
consideration that they at least h.«i| full 
power of di«p.»sitii)n over their “aelf»ac(|uir 
ed " property. Uat we have seen reactionary 
tendeii^'iea at work oven here. It is nut very 
anenmmon to Hml Mmleiusof thi.s sect 

making ose of that extende^l p'nver to defeat 
the custoiQ which the C<»urts have imposed 
upon them. As (he law stands to.day, I have 
piinted out that they are in this pre<licament. 
If they make a Will of the whole of their pro* 
perty, they run counter to their duties as 
good Moslems. Hut if they do pot. th«* uo* 
disposed of two thirds will certainly be 
given by the CourU not to the heirs 
designated by the Muhammadan, but to those 
design \ted by (he Hindu Law. That is why 
we lind Cutchi Mecuons giving awayone.tbird 
of their property (uaually to charity) and 
the other two-thirds to their heirs according 
to Muhammadan Law. Ho Mronger proof is 
needed of the desire of such people^ were they 
free to chooser of re<placing themselves under 
their own law. Kveti those who before me 
have admitted that the Courts have given 
them the iiindu Law uf succession and inheri- 
taiice, and that they to day believe that they 
are governed by it, add, almost to a man. 
that if they had their own way, they would 
abide by the Muhammadan Law. Sow if (be 
decision of Scott, J., in had been the 

other way if he had held (hat (he Cutchi 
Memons had nu custom hy which they 
recognized the Hindu legal distinction be* 
tween ancestral and aeU ac<inlred property, 1 
think it ia certain that, fortiKvd by (bat deci- 
sion, they would cheerfully have re verted, as far 
ae they could, to their own law, from which 
they had been gradually driven ever further 
and further by the current of legal authority 
which began to aet in that direction in 1847. 

Adverting, for a momeot, to the evidence 
which, throughout the chain of case-law 
seems to have been the determinant factor, 1 
mean the record.sof the Kccleslaslical Registrar, 
i must admit that not having those recorda 
before me, I find it difficult to appreciate the 
light in which the learned Judges regarded 
them or the reasoning used npou them. 

Thus in dthabsi v. l£aSi Tptb Haii 
Rfi/i tn/iillu (9 Sir Charles Sargent aays: 

The Ecclesiastical records of this Court 

(0) 0 B. 114 etp. 120. 
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show thnt Khojas and Caiobi Memoos have, 
ever since the decree in the case of the 
Khojas and Memons before Sir Eraldna 
Perry in 1&47, IHtrbae v. Sonab^e (1)] 
been regarded in the Supreme Oonrt 
and subsequently in this Court 
as HiikIos who bad been converted to 
Muhamtoadanism whilst retaining their 

Hindu Law of inheritance The above 

records are even richer in instances of the 
application of Hindu Law of inheritance 
to the e.statee of Memona than to those 
of Khoja<, and establish a non-contoDtioas 
practice extending over many years.” 

1 quite admit that Khojas and Memoua 
have, ever since Sir Erakine Perry's 
judgment, been regarded in the Supreme 
and afterward.s in this Cuort ae Hindus- 
What next follows is an historical iaet 
which no one disputes- Hut it is apparently 
intended to support infereotially the 
immediately given couclueion that these 
sects had, in spite of their cunvereioa, 
reUined their old Hindu Law. But the 
point is Dot bow these people were regarded 
in the Court, and by an officer of the 
Court, the real point is whether they 
ware rightly so regarde<l. And no one, I 
think, who desires to be scrupolotiily 
careful in his reasoning, could say that 
the view neceasarily or even rightly followed 
from the decision. Nor, except in cases of 
intestacy, am 1 able to undarsland what 
appears to have pre>iaeil eo heavily on the 
minds of all these eminent Judges, except 
up to a point which falls very far short 
of the lengths to which they carried their 
conclusions. ( think it may be correct to 
eay that these records do establish the 
fact that members uf the Khoja aud 
Cutchi Memon sects had adopted 
the custom of making Willi of their whole 
property. That custom is oonsonant with 
the Uindn, and opposed to the MuhammadsOt 
Law. But 1 am rtot at all clear what is meant 
by making Wills in Conformity with HindUi 
rather than Muhammadan, Law in any other 
aense. uiileas, indeed, we are here to import 
the conclusion, which is being sought to 
be proved in the present caee, that the Wills 
also prove that the Cutchi Memons bad 
adopt^ the Hindu distinction between auces* 
tral, joint and self-acquired property- How 
a Will can prove that, except in preacnblei 
whew the testa tor states that the property 
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disposed of. is his own 8elf*scquired p^jperly, 
I do not know. And such s statement U 
almost certain (o be ni'ide, where the trend 
of professional opinion was so decided and 
nnaDimaas in favour of the d«>ctrine tliai 
these people were, althonirh Miihnmmadans, 
yet eoverned by the whole Hindu Law of the 
joint fnmily. Apart from that, ^iveii a 
power of disposing: of (he whole property of 
the testator by Will, it appears to me futile 
to point to the nature of the dispositions 
and say, th«se are sqqU as a Hiudu. rather 
than a ^ood Mnlmmruadan. would make The 
case is different, of course, where the ret^ords 
relate to the smut of Letters of A<liuinistra* 
tioD. As to this, Sir Michael Westmpp 
observes in Shteii IhtMut v*. Ihiiu Mat'ji 
Kh<>}a do) 

The Ecclesiastical Registrar has collected 
several precedents at that side, — .some being 
oases disposed of by the Coart and others by 
the Ecclesiastical Registrar. In all, the 
Hinda Law, as indicating the peienu eiititleil 
to succeed to the property, would seem to 
have been taken as (he guide in graotiiig 
Letters of Adminisiratiou, etcept in one or 
two instances, in which the person so entitled 
espressly consente<l tu the grant to muother. 

In the case of ^}Mt4of JI/nwtni* 

ad taioist ration was granted by the Court, in 
1855, to an undivided brother of the deceas* 
ed in preference to the widow.*’ 

That may well have been, bad it l>een 
taken for grsnted, as it aiidoobtedly was 
immediately after 1S47, tbat (he Cutchi 
Memoos and Khojas were, to all intents and 
porpossfl, excluding those purely religious, 
Hindus not Muhammadans. Bat it is precise* 
ly against such large assamptions, taken per 
rakum, thatl enter my own emphatic protest. 
The further and fuller enquiry and argument 
in thie case have strengthened, rather than 
weakened, the opinions 1 expressed iu my 
judgment in Jan ^lohamed v. Dalu Jaffar (2) 
ou this point. Nothiog could have been 
easier io the then state of profeesional 
opiaioD than to have satis6ed the Court tbat 
any two brothers living together were 
Siudivided” in tbeaeose of the Hindu Ijaw. 
And as the parties concerned were probably 
quite content to have their property dealt 
with at tbat time on tbat fooibg, and if they 

(10) 18 B. S. 0. a. 881 at p. 293. 
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were not, were certain to have been advised 
that it wa^ no use protecting, the ro’iult was 
almost inevitable. Xevertheleas it appears to 
me to represent an inversion of the proper 
se<ioence of cause and effect. The decisions 
<*f the Courls were not the effect oF judi- 
cially pro veil customH, bnt the practice of the 
Court, most arbitrarily adopted, was the 
oiuse of these customs being .submitted to 
for many years by the sects concerned. 

Later on we rind a much fuller statement 
by that most eminent and learned Judge. 
Sargent. J., upon this body of proof. Hs 
Sftys in v. fM>W<a/(ll) 

Hut it Venn said that in any cusv, aince 
the judgment i»f Sir Krskine iVrry, a uni- 
form pruetice has prevailed in this Court in 
the exerci.se of Ut Kcclexinsticnl Jurisdictiun, 
both in its contentious and non. contentious 
business, of administering (be Hindu Law of 
inheritance in the alwence of proof nf any 
special appeal custom to the contrary. 

*Now* ail examinathm of the records of the 
Kcelesiastical Side of (he Supreme Court 
(donng the interval of 16 years which 
elapsed between the date of Sir Erskine 
Perry's decision and ISd-’l) shows that there 
were as many aa ten applications for Letters 
of Administration to Khoja Estates, seven 
of which were ilispoeed of by the Registrar 
ae i>on*eonteotioas busioau and three by 
the Court itself. 

‘*Tbe firet of these latter cases is that of 
I'cif/H Jfiwurji in lbv5, who died leaving a 
widow, a sonaod daughter who were minors, 
a brother. The widow applied for 
administration. A caveat was entered by 
the brother, alleging that his brother had 
been his partner and joint in food and estate, 
and that the widow was illiterate and unfit 
to manage the estate, and that the widow 
of a Khoja leaving male issue was only 
entitled to maiutensoce. The Court granted 
Letters of AdmiDisiration to the brother. 
Tbe decision is in accordance with 
Hindu Law on whichever greuod the Court 
proceeded. 

"lo tbe nest case, that of Pirbkat 2fan;V, 
the deceased left a widow and so infant sou. 
Application was made by the widow, and at 
first opposed by persons wbo relied on a Will; 
but, tbe Will having been declared invalid, 

(11) U B. H. 0. B. 294 et p. 800. 
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th^y that the deceased hud other 

relations, n:., a mate real grand mother aud 
a maternal uncle, and his four sons. Adminis- 
tratiou was granted by the Coart to the 
widow. The decision is in accurdanee with 
Hindu Law, and escln^ively so. a.< hy Muhaiu* 
ttadan Law the widow woold not be the 
natural guariliun of her infant son for the 
pappose of raanagiiig hU pn>peny, although 
she might be eniitle<l to (be cust4Hly of the 
ohild if ander neven. And. as n.> eostom 
was alleged, it is apparenlly a decision that 
the Coo rt will apply Hindu Law. 

“In the last raneof .\oNjVin lH>2. the 
deceased left n widow and a niece. The 
widow applied fur admiiiialration, and the 
niece objected on the ground that the widow 
intended to sell the property ; and the Court, 
comiKting of Sir M. .Snu«i>e and Sir J. 
Arimuld granted administraiioo to (he 
widow, ahe undertaking not to lell or tport. 
gage. This is also in accordance with Hindu 
Law. 

"Paising to the cases decided by the Re* 
gwtrar, the first is that of Jnir<ij /MerruMin* 
ill IbW, who died leaving a widow, four 
brothers, and no Usuv. A brother applied 
for administration, and the widow entered a 
caveat, but withdrew it, and Utters were 
granted tu the brother. The second is that 
of J/aftomrd Afh.ieaap, where (he application 
WBB by a brother, alleging that he had been 
joint in food and estate with his brother, and 
that a widow was only entitled to mainten- 
ance ; andthe Registrar, on consent of the 
widow, granted Letters (o die brother. In 
the third case, Par^ikan Rer/L the mother 
applied, there being a widow and an infant 
son, and the Registrar refused, an lees the 
widow consented, which she ultimately dkl. 
Tlie fourth is tliat of mthn Somjiy where the 
family left consisted of three sisters, aud 
ad ministration was granted to one, the others 
being in Catch. The fifth is that of VaUubkoi 
Afmny, where Letters were granted to the 
Widow, there being a mother and daughter. In 
the sixth, that of /Wa Alimnita in 1639 the 
family consisted of a son, six daughters, and 
a grandson, and administration was given to 
the son. In the seventh, that of Pnehan 
widow"*' was granted to the 

"It rs to be remarked (bat id all these cases, 
with the exception of two (be widow either 
applied for adminiatration or entered a caveat, 


and that in all admiDistration was either 
given to the widow, or, if not, it was with her 
consent, or under special circomatanSM. 
analogous to those of an undivided Hioda 
family, ns in the case of Vallu Uutani. 

* It may be said that it woo Id be ansafe to 
draw any positive conolnsion from these 
.scanty materials m to what the practice of 
the Coort really was, althoogb they vo* 
doabtedly point to each a practice as I have 
stated, and are difEcolt to explain on any 
other supposition." 

It is particularly inetructlve to note what 
was the nature of the caveat in Vallu 
case in 1S33: 

“a caveat was entered by the brother, 
alleging tliat his brother had been bis partner 
and joint in food aud eeUte and that the 
widow was illiterate and un6t to manage the 
estate, and that the widow of a Khoja leav* 
ing male iaane was only entitled to main* 
tenance." 

1 think it aafe to conjecture that the 
ground taken by the caveator was hie owQ, 
and the trae ground, while the othere were 
suggested by hie professional advisers iQ 
accordance with their own opinion. 7he 
second case cited certainly was decided rather 
in accordance with the Hindu than the 
Muhammadan Law. The third was a confliet 
between widow and niece, the latter's objee* 
tion apparently being confined to apprehea* 
eioiia lest the widow ah on Id alienate the 
property. The widow was granted sdminis* 
tration on undertaking nor to sell or mort* 
gage. 1 cannot say that that ie a vary 
convincing case either way. Those appear 
to have been the only three conlentioos oases 
which were procn cable before 1863. That 
is to say, no Wtter evidence than this oould 
be got from these records, daring the seveO' 
teen years nest following Sir Erskme 
Perry’s judgment, It is obvious, I 
that DO positive coaclusioo could or ought 
to be drawn from the cases decided by the 
Registrar, or even from these with the thrw 
coDtentioos cases added. Bui tbe laaroM 
Judge, while conceding so much, thought 
that there wae mneb subseqnent 
boratioD, asd this corroboration cossiw 
of (he deciaione, beginning with that of Six 

hlathew Savase in v. Thanw 

(12) which, I hope, I have anfficiently 

(I*) 1 B, n. r. r!7i. 
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with Aod dupoAed of in my prpvionn jnJg. 
OADi. Tbue extracts will thow clMrly 

•nontf}! whfit I mean when I %hy that I lind 
it bard aometimes to follow tha roaaonin? 
of tba laarned Jad^a who one after the other 
built up the Uw ad mi metered by this Court 
to Khojas and Cuiohi Meraoiie. In my 
opinion and speaking with great respect to 
the many much greater Judges than I, who 
hare bandied the eubieet. these records of the 
Eeeleeiastioal Side of the Court appear to 
P'^ye eery little more than the ease and 
rapidity with which, within a small legal 
eircle, a doctrine may be developed and 
■ettled. I tbink too that, at any rate in the 
earlier days, they suggest that there was 
great laxity of thought and indifference, to 
•ay no more, in distinguishing clearly between 
Mubatomadan aud Hindu Law, and where the 
Utter was found to have invaded and 
superseded the former, setting precise limits 
upon these proved eubstitutiuns. Coming 
back to the case decided by Scott, J.. in 
1 And the learned Judge Mying: 

In a series of exhibits put in by Mr. Star* 
ling Hindu Law is avidentiy considered the 
governing law of tbs sect. Thus out of sixty 
Cntobi Hemon Willi, in only one the prin* 
oiplee of Ho bam mad an Lew seen to havegoid* 
ed the Begistrar. That ease did not go to the 
Court, hat Will No. 8 wm submitted to tbs 
C«rt and Perry. C. J., decided (l4th January 
I8bg) that the widow of a separated Memon 
le autitled to tbe property." 

I repeat I do not know what the first 
pert of tbe passage cited means. I do uot 
know bow the Registrar coold have been 
guided by the priociples of the Hindu, rather 
than the Uuhammadan Law in dealing with 
these Wills. I suppose, though here T may 
be wrong, that all he bad to do, was to see 
whether the Wills were duly executed. And 
as 1 have already asid, if it be conceded 
that Mubanmadans have so far departed from 
their own law as to have adopted the custom 
cf willing away all their property, 1 am at 
a 1^3 to understand upon wbat ground any 
distinction could be drawn in dealing with 
sncb Wills between principles of Muhammadan 
and principles of Hiadu Law. It is curious 
to find that in I8fi2, five years after the deci- 
sion of the Khoja$and Cutchi Menton^' ease (1) 
Sir Erakine Perry holds that the widow of a 
separated" CotobI Memon is entitled to her 
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husband's estate. I have pointed out in thi^ 
judgment that in all the sen of confused and 
conflicting testimony recorded, the riogle 
point upon which all witnexses appear to l>o 
uiianinioiis ia that in no c i rcu m st a nre!? ran 
a widow among Cutohi Mrinons get more 
than roaintenanre. 1 do not know whether 
Sir Krekine Perry's derision rested on evi* 
dence, but, 1 should guess in the altscnre 
of certain informittou. that it was grouiideil 
on a mere inference dmwn hy him fMin his 
own decision in 1847. 

The last point I propose to mentiou ns n result 
of my close examination of (he cn^eof .Vo/mnnv/ 
SiiU'ck V. fin/j* .‘l/iMr'ef (4) i» (hat ittinnily laid 
to rest the doubts which up in that lime .Mr. 
Iciverarity had felt upon the quesi ion whether 
Cutchi Mimohs were subjected to the same 
extent aa Khojas tn the Hindu Law. I will 
not say of simple succession and inheritance, 
but also of the Hindu ioint family with all 
its legal incidents and consequences. How 
great mast have l>veri the formative influciire 
of Mr. Inverarity’s prtJe'sional opinion 
throogh the succeeding thirl y years of his 
brilliant and strenuous practice may he easily 
imagined. That may have had as much to 
do as any other tingle cause with cunsoUdat* 
ing local opinion, at any mte. and compel* 
ling, if not reconciling, Cutchi Memons of 
Bombey to regard themselves sa virtaally 
govern^ by the whole Hindu Law of 
succession and inheritance and the joint 
family. 1 shall not pause to discuss in 
detail the evidence given by Messrs, 
Inverarity and F. E. Dmshab in this case. 

I have gone over it carefully. I need not 
attach any importance to Mr, Dinshah’s 
opinion. He is a comparatively young, though 
no doubt distinguished Attorney, and I do 
not consider that his opinion, the result of 
his practice for, ssy, the last thirteen years, 
is of much value We all know what (he 
Bar opinion has been during that peried, and, 

1 think, 1 know how it has come to be w’hat 
it ia. Mr. Inverarity’s evidence is of a very 
different quality, and whether it be relevant 
or not, it asaaredly ia most interesting. But 
it does not help me much. It shows how 
a great Advocate forma his opii>iooe, begin* 
ning by taking all that his seniors at the 
Bar told hire for gospel, and gradually with 
ripening experience passing through a phase 
of critical doaht to a settled personal eonvlc* 
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tiAn. Even non* I »l>oold dnobt whether Mr, 
Inrerarit; is logicaUr «atiA6ed. I understand 
him to mean no more than that after 1S5&. he 
roffRided the LawaRsettW bnth for Khojas and 
Menirsns. find perhaDR I to add riffhtlf 

s^'Hlod. hv the of thk ^'oorf. After 

he orrepted this pAsition as the hasis of 
ad prrtfeAi^ional advi*** h*» £ave. 1 think in 
this connertion (hat I oaieht (o aay that, in 
my Apinhm, it nuivt l>e r'»ncedetl (hat the 
^«penfir issiu*, ivhethvv > v n<it the llimlii 
distinction bet aiicestml. joint atni self* 
acquired property was part of the law ^vern. 
ini7 the Cutchi Memnns, ivaa (ri«<l, and the 
learned Jadpe nridr>Qlite<lly meant to find 
that it did. But as I have explained. I aca 
nnite anre that he woaM not have decided 
the isane as he did, had he not approached it 
under pressure of a strone profeseional 
prepossess ion, and what I believe to have 
been an nnwarrantaMe presumption, (hat is 
to say, fpnm an entirely wronff point. And. 
nt best, the jndffmcnt is only that of a Court 
of coxirdiiiate anthnrity. U iaa jodirment 
which deserves to be treate<l with the 
highest respect, not only beeauaeof ila in- 
trinsic iiualitiea hut also because of the 
eminence of it* author. And I hope (hat I 
have evinced my respect aufficiently by the 
lenffth of time 1 have given to a very clone 
study and criticism of it- I can only say 
now that, with deference, I cannot agree with 

ii. 

I may now resume this judgment ao far 
and state in a word or two my own conclu- 
sions. Accepting the proposition that the 
Gulch I Memons are ^verne<l by the Hindu 
Liiw of simple aacceasion and inheritance, I 
fiiid that it is not proved in this case, and 
never yet has been proved, in this Court 
aifirmatively that they have adopted the 
Hindu Law of the joint family, or have made 
by CDstom the Hindu legal notions of an- 
cestral joint family aa distingoished from 
Bolf-aciiuired property any part of their law. 
As these notions are foreign to their own 
law, not finding any counlenaoce or place 
in true Muhammadan Law, I hold that they 
are not to be deemed to affect in any way 
the sect of Cutchi Memons either io the 
matter of making Wills or in matters of 
succession end inheritance. In eo hold- 
ing, I mast rpf<»f (n ufiftt has always been 
used as a weighty, if not a coocluaive, 

argument, namely, that it ia too late now to 


alter the Uw, and that a Hnurt should look 
rather to uniformity of legal decisions than to 
nice logical or philosophical accuracy. Policy 
requires that there should be continuity in 
legal decisions, fop, nothing can be worn 
than keeping the law in perpetual nncerUinly, 
and so perhaps unsettling titles which lisve, 
for many years, been supposed to be the- 
roughly sound and marketable. X agree 
I have iH« iiitcntioii of unsettling n single 
title whiHi ha»i Wume g«>nil under the 
former deci*'ioi)s uf this Court. If the pnn* 
ciple for which I contend be uniformly 
accepted as gootl Jaw, no member of tba 
Cutchi Memon sect will have any reason to 
complain, nor will the titles under which 
they hold property to*day be in any risk of 
being destroyed nr even impaired. For I 
next hold that the custom of making Wills 
of the whole of their properly hs a now been 
prove<l to he a part of the law goveining 
Cutchi Memons. And if we limit the eld 
proposition to what I reganl as the widest 
scope to which it has any right of legitimate 
application, namely this, IhatCntchi MemoiJ* 
are governed by (he Hindu Law of einiple 
aoccesaion and inheritance as it would be 
applied to a aeparated Hindu with eeU* 
acquired property, it becomes apparent that 
the custom I find. fiU in easily and natorally 
with that proposition, and cannot operate to 
vei or unsettle titles acquired under th^ 
earlier c.aae -law. Heretofore it has been the 
general opinion, at any j ate during the last 
forty years or eo, that Cutchi Memmifl, 
while empowered to dispose of the whole M 
their property by Will, were yet pje* 
eluded from disposing of any property which 
wee joint ancestral or joint family property, 
in the uense of the Hindu Law of the 
family. If I am right that dietinctiou tumI 
now diaappear, and the proposition will W 
much wider, namely, that a Cutchi Memon 
may dispose of the whole of his own propertyr 
no matter how he got it, by Will. But that 
cannot undo anything which ha* been done 
under the more restricted power. Therefore, 
not a single title can be unsettled by adopt* 
ing the rule nf la w I propose. , , 

1 do not think it necessary to decTile 
whether the making of Wills, i« part of 
Uw of auecesaion and inheritance. H ^ 
enough to find that the CDtchi Memon* have 
proved that they have acquired by cust^ 
the power to dispose of all their property by 



INt»lAK CASES. 


Tol. tXXl) 

AtVOOATE'GBMilUL V. JIMBiBAl. 

Will. This 4o«a not compel tUam to diaobey 
iheir MahammaiUn Lavr. It leavaa tbam frea 
to give full elfeci to it. if they ao desire, by 
doing wh&t many have alreuUy done, that 
ia, giving away one-third as they please and 
b^neatbioff the other two-thirHa to their 
heirs according to Mohaiufuadaii Law. It is 
troe that if they die intcsUte, the Coorts 
will give their property to their heira accord- 
iog to the Hindu ami not according to the 
Mohammadan Law. The more reason why 
they aboald not die inteatate il they are really 
anxious to carry out the aacretl eommanda. 

While, therefore, the law a^ I pn»pose to 
declare it, is not open to any objection on the 
ground that it will unaottle settled titlca. 
it has many great advantagea, it is 

dear and easy of uniform application. S^cttwi, 
it will protect the Cutchi Sleuion aectagainat 
the worst danger to which they are now 
exposed, the liability to explain the sccnmu- 
lation of great wealth, often by successive 
generations ovsr long periods, to avoid the 
application of the nucleus di*ctriue a 1 ^d 
geuerally to aaiiafy the Courts that in its 
present form it is self-acqairod and not ipint 
ancestral or joint family property. This is 
by far the most harassing and expensive 
litigation in which wealthy persons can 
become involved. Thirds it wipe out 

an existing anomaly, ths isolated attitude 
of the B'^mbay High Court iu dealing with 
Article 127 of the second Schedule of the 
Indian Limitation Act. Every other High 
Court in India has held that that Article 
does sot apply to Alubamcnadans. The Bom’ 
bay High Court alone has held that It does. 

I have shown in my previous judgment hnw 
that doctrine came to be accepted as settled 
law in this Court. It is surely desirable 
that upoQ inch a question the law of the whole 
country shonld be uniform. And it would 
immediately become so as aoon as all die- 
tinotious between ancestral, joint and self- 
aoqniied property among Cutchi Clemons and 
Ebojas were obliterated. 

• Farther, it might help to remove cerUio 
other caoAes of donbt in regard to mioor 
poiute of the Hindu Law, which appear to 
have beau taken for granted by the Court 
here iu isolated judgmeote as being included 
in the geueral proposition that Cutchi 
Memoue and Khojas are in all respects 
governed by the Hindu Law of snoceasion end 
inheritance. 
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I shall now deal, as briefly as I ran. with 
thesrrON*^ question to be answered nt tliistri.il. 
The beqneMs to rhanty aje inipugiie<l on two 
groumis; (l)that they are bad for uuoertointy, 
C'i) that they are In id Iterause tlioy urc coiuU* 
tional. The Utter point tin* >peoial ini port aiico 
ill connection with tho very eUlionito and 
precise Muhammadan Law of gift. I liuve 
said in an earlier part of thU judgment 
that aMiumiiig I liml that Cutchi .Memonx 
have hy onatom acquired the right id 
dispneing of (he whole uf tholr piMpcrty 
by Will. I shonld rcrt‘)ihly iiicllno to the 
opinion that Mir h Wills must bu inicrpi’eled, 
where interprctati«)n is iHar.<«ary, in the 
light of the Muhamnimlan, rather than of tin* 
Hindu, Law. Where, then, it is ii iiucHtion 
whether a devi.<«e by a Cutchi Mcmmi is 
good or bad. the answer mu^t depend upmi 
whether it conforms in essentials with tho 
requirements of the Mulmmtoadan Law of 
gift. 1 feel no douht on either of the points 
taken by the objectors. It hoa often been 
held that gifU to '\tkarmtt" are void for 
uncertainty. 1 have never l>eeu able to 
concur whole-hearteclly in the niceties of 
legal distinction which have led to, and 
been n<ed in support of. thexe decisions. 
In this country ’d^nrHia" does mean 
roughly, and almost invariably in the cases 
which have ceme up for legal decieiou, just 
*'cbarity" and nothing else. It is true (hat 
an Orieiitara idea of charity might be n 
little wider and looser than that of Lord 
Eldon, particnlarly amongst the lower and 
more illiterate classes of Hindua and 
Muhammadans. But a liberal use of the 
convenient doctrine of eyprev. which is 
surely elastic enough to reach alinovt 
auytbiag which Judge* wish to reach, 
might have vaKdaled Ibe (ecbuical dafecta, 
and cored the inlirmity. The ground of 
the rule in England appears to have been 
that as all charities were the special care 
and uoder the direct cootrol of the Court 
of Equity, that Court mast refuse to accept 
as “charily** any gift which, by reason of 
the vagueness of the language in which 
it was expressed, left tlie Court in douht 
a* to how it wav tn be applied. 1 should 
hardly have thought that, outaide the region 
of a rather hyper-reKned legal pedantry, 
such considerations had any ^ubstanee or 
real practical weight. But so the law 
undoubtedly stands, and where testators 
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bequeath fauds to the CoarU 

decline to validate the gift as a gift to 
charity” in the KngUsh sense. Dot 1 do 
not think that the testator here leaves as 
in any douht as to his laeaning or trae 
mteutiun. U’e Hnd in danse *24 of the Will 
that he thus expresses himself. **they shall 
put of my punji' set apart three lacs.” etc., 
shall spend according to law the said sum 
or certain portions thereof in connection 
with some good workn of charity, in sucb 
manner as thej; may think just and pixiper, 
such as hospitals, sanitariom, ruiramd 
Hrtna Oyiiigin.hospital), mntnfaf khana 
Uestihg house for travellers). mcJreu<is 
Cschools), scholarships, likarmashalas 
meilical dispensaries, etc., i. e., in connection 
with any such khairaf (that is, Vharity' 
work), that is, in connection with such 
<lifferent works of charity.” The ose of 
the PcMiari word followed by 

the bngli.sh w«.rd ‘ charity” as explanatory 
oI tiharnin shows how solicitous the 
testator wae to make it perfectly dear that 
he meant charities in the legal sense. And 
this IS pin HI too from the enumeration of 
objecK upon which he deMred that the 
fond should* be spent- All of these are 
gnod charities- Again, in dau^ie 27: *'they 
shall utili« the whole nf the said ‘puaj'f 
or poHions thereof in such manner as 
they, m their discretinn. think proper in 
connection with the above-mentioned or 
any other good vvr^rks of *Wai>4i^’ 
Uharity). NW. this must. I think, be 
Mftd 111 connection with the fuller descrip, 
^ons contained in the preceding clause 24. 

1 bus reading all together. 1 cannot see 
Iliac there is any sucb an certainty as would 

U a sufficient ground for declaring the 

Uciuests bad. In my opinion, they are very 
good cbaxitable bequests. 

The nest objection is liased upoo the 
Ungusge of clause 27: “iShould no eon 
be born to me agreeably to what is written 
K^ve, or should (one) be born (and) should 
(he) die without leaving a son or heir. 

whatever •punii* thire 
iu / that this 

IS a conditional g, ft to charily and. there- 

Ira!’ l«t us see what 

wW 7 U agreeably to which, 

ciw/ 25''"’“ ^7. is to be understood 


*I have no issue now whatever, os written 
above, but should hereafter, by tbs mes 
of God, any chiidreo be boru of the womb 
of my present wife, or should I hereafter 
publicly marry another lady of my caste 
and creed according to the custom of ny 
caste and creed aud should any children be 
l»'>rn of her womb hereafter, and should 
daughters be so born to me. I direct... 
shall set apart a sum of rnpees ooe Ise 
for each of my dauglitsrs, and they shall/’ 
etc., (continued in clause 26) * should any 

son or sons be born to me agreeably to 
what is written above by my present or 
any other wife, etc., then after paying, eto., 
my Mill son alone shall become the owner 
ihere'ff should I have only one sod, or my 
said sons shall become the owners thereof 
in equal sharas should 1 have more than 
one,... but should any sou whatever of 
mine die without leaving a child after bis 
marriage but before attain ing the age of 
eighteen years, his brother or brothers 
shall become bis heir or heirs and should 
such deceased son have no brothers. tJieo» 
under the circumstances Ar^t mentioned, 
the whole share of the deceased or. under 
the circumstances sf<oiuily meotioiiedi 
bis remsining shsre shall be included iu 
my remaining *p'ta;V' and the same slisll 

be ntilii'Arl in f in 


be utilised in ‘kkniraf (charity) in 
accordance with what I have hereinafter 
written.” 

What is the total effect of these disposi* 
tione? The testabir intends to provide for aoy 
daughters that may be born to him. bat these 
are eipresHly excluded in clause 27 from 
the heirs. Then he provides for sous betsg 
bom to him by hie present or future wife. 
There is a provision that should a son be 
born to the testator and die after marriage 
bat before attaioing the age of eighteen 
without leaving a child (the context shows 
that he means a eon), fail sfasre is to go over 
to bis brothers. This appears again iu the 
concluding clause, where, however, the coo* 
ditions disappear. Readiogthie with what fol- 
io w» id clause 27,1 have no duubt that what 
the testator meant was that should be have 
a son at the time of his death that son would 
take absolutely and defeat the alternative 
gift to charity. Shoold he have bad su^h a 
SOD eifed should he have died leaving a male 
child, alive at the testatoc*e death, then the 
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bat-DAmed graodaoo would dofoat tho gift 
to obarHf. The intentioo ciftnnot. in 
opiniou, be that sboold a eon be boro to the 
betetor and be alive at bia death, be sbonU 
take an eataie conditioned against the charity 
by having a aou of hie own. 1 read the 
Will aa iDteoding to confer anabeolnte estate, 
against tbe charity, opoo any son or grandson 
of tbe testator who might be alive when the 
Win came into force. Bnt should there be oo 
fioch son or graodeon living, tbeu the residue 
of tbe was to go at once and abeolnte* 

ly to (diarity. I do not ucHleretand the 
testator to have meant, or said, that even if he 
bad a son at tbe time of hie death, that son 
was only to take conditionally against the 
sospended gift to charity, the coo« 
dition being that before hie estate could 
become abeolnte, he must have a son of his 
own. In other words, 1 do not nnderstand 
ibis to be a bequest to charity conditioned 
in juiun npon the testator's sou, should 
he have leH a son bim surviving, in bis 
torn having no son. In my opinion had there 
been a son of the testator alive at the date 
of the teetetor's death, the charity won Id have 
been at an end. In this view tbe gift is not 
oouditioned in /ufuro, hot an absolute gift in 
the alternative, If a son be alive at my 
death, then no gift to charity, but if there 
be neither ion nor grandson alive at my 
death ihsn an absolute and immediate gift 
to charity, inch is what I ondiraUnd tbe 
testator to have meant and said. In bolding 
then that tbe gift is good, I am not con* 
tndiotiog anything I have said iu a previous 
lodgment of my own [,/uitio5a< v. R. IK 
Sethna (13)], npon which Mr. Setalvsd relied, 
or relating in any degree wbat 1 conceive 
to be the very strict limitations imposed 
npon gift by tbe Unbammsdan Law. Nor do 
I think that this is a case governed by tbe 
recent deoisiou of tbe Privy Council in Ckuni* 
lal Panaitihankar v. Bai Sawi^b(14). With 
greatest defersnce to tbs highest jndiesl 
tribunal in the land, 1 can only say for my- 
self that I find much difficulty in uoderstand* 
iog bow tbo principlo which 1 understand 
to underlie that decision, conld be given 


(18) 9 lad. Ou. 618; 12 Bom. U B. 341; 84 B. 904. 
U4) 28 lad. Csi. 646; 9 Bom. L. &. 8801 26 U. L. 
J. 647i 18 0. W.K.044( 1P0.L.J. 86*s 12 A.L.J. 
742j 16 M. UT. 6^ 88 B. 899; 1 W. 762. 


anything like uniform practical application. 
There, there was a devise to the te.stntor'/i 
two sous equally of the whole estate, anil it 
wnK provided that in the e^ent of otic son 
predeceasing the other without mule ikkuc, 
the surviving brother &hou Id take tho whole. 
Again, speaking with submis:«ion, t .Hhuuld» 
from a very long experienco of the imtives 
of this country, their habits of life, social 
ideas and le^(aluvnlary notions generally, 
have had mi hesitAtion in concluding, ns the 
learned Judges of appeal heredid coiirlude, that 
the intention was that if one of the testator's 
aons should die during the testator's lifC'tiine 
without leaving male issue, then the other 
SOD should take the whole e>tiite and make 
doe provision for the maintenance of 
bis sialerdiidaw. But their bindsliips of tho 
Privy Council held, seerningly without 
hesitation or doubt, that the true conel ruction 
of the Will was that even though Ixtth sons 
should have survived the testator, and each 
should have accordingly taken half of the 
esUle. yst. upon the death of one of (hem 
without leaving male issue, the other was to 
Uke bis share. The practical obiection 
which I have vcntnre<i to suggest is that, 
after aneh a gift had vested, and Ui all seem iog 
absolutely, it is difficult to uuder.^tand how 
tbe donee could be prevented from wholly 
dissipating it if he chose to do so. In the 
case pot, for example, let us suppuse that the 
two eons bad taken the estate in equal shares 
in the year, say, 1910, and both had lived 
to the year ioio, when one died. Let us 
supp^iee that in the meantime tho sou who 
died first in 1900 had bceu actively engaged 
in commerce or land speculation and had 
enormously added to what he bad received in 
1910, while at the tame time leaviog his 
whole estate so blended and intermixed tbat 
it would be utterly impossible to say bow 
much of it bad come to him under tbe 
Will in 1910, could it be held tbat the 
surviving brother was to take the 
whole against, ssy, a surviving widow or 
a daughter? Certainly not. But if not thu 
whole, then how much ? 1 will oot pursue 
that subject. Suffice it to oay that in tho 
coE»tructioD 1 put upon this Will no difficulty 
of tbat kind need arise nor need I consider 
tbe bard doctrine laid down in the case of 
C'htoNifal Parvait$haHkar v. Bai iSanrath (14) 

I bold therefore ; 
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That it h well eUabli<he<l and ^oncloaivelj 
proved in this trial that Catchi Menions 
have ftcqoired by eostom the power of dis* 
posing of the whole of their property by 
Will, 

I hold that it i$ not proved in this case 
and never has been proved affirmatively 
that the Cut chi Memoua have ever adopted 
AS part of their Customary I, aw the Hindu 
Iaw of the joint family, as a whole, or the 
distinction existing in that Uw between 
ancestral family, ami joint family and self* 
acquired property. 

1 hold farther that Cutchi Memons are 
aobject by costoni to the Hindu Law of 
Burcession and inheritance as it would apply 
to the case of an intestate separated Hindu 
pouessed of selLacquired property, and no 
more. 

I further hold that the Will rhallenged in 
this suit is a goml and valid Will io all res* 
pacts, and that the l>eqtie8ta to charity are 
neither void for uncerUinty nor Imd under 
the JlnhanimHdnn Lew as offending against 
the radical principle that a gift must 1« 
made in pr,*’sfnU\ and not conditioned I'a 
fututv. 

Various other points were taken in the 
pleadings, and have been raised in the form 
of issues, With the exception of certain 
allegatioDH made against 5lr. Hormasji. Vakil 
none of these were gone into at the trial, nor 
any mention made of them in the arguments 
The oUegationa against Mr. Hormasji were, 
after bis evidence had been reconled, with- 
drawn, As to the other points, I take it that 

the vanow parlies who took them intention, 
ally abandoned ihemi since no evidence was led 
upon any of them nor were they mentioned 
111 the elaborate vonelnding argumenU of 
Counsel. Some, I gathered, were left to be 
referred to the Commissioner, should a 
reference be found necessary, after iudgment 
bad been given on the main controversy. I 
am not, therefore, now in a position to say 
anything further upon, or attempt tn decide 
any of those subordinate and iucidental 
points. 


By consent ; The usual administrati 
decree lo terms of prayers (a), (6), (c) a 
(d) of the pUiut. Keferred to the Co 
missiouer Issues Nos. IS sad 13 to be argo 
after the receipt of the CommiMiooe 
report. Issue No. 14 also referred to t 
Commissioner. 


All wsUoutof the estate including coetsof 
a motion for Receiver. The costs of the 
Advocate. General between attorcey and 
client. Thwe of the executors as between 
attorney and client. 

On the strength of authorities [ifi/L v. 
Farmer (15), Owme v. Pye(16)and llog^rid^t 
think I may give defend ant 
No. 7 her cost? out of the estate as between 
attorney and client. So ordered. 

Further costs and directions reserved. 

, , Onifr accfyrdiuQly. 

05) (ms) Id Yc$. (Jun.) 488; 1 Her. 56; 18 E. R. 
847; 34 E. E. 545. 

J.06) (ISM) 17 Ves. (Juo.) 462 at p. 468: 84 E. R. 
07) (IM8) 7 Tea (Juo.) 86; 82 X, R. 15; 6R.R. 78. 


madras high court. 

LettEas pAtssT Appeal No. 101 op 1E13. 

August 20, 1315. 

Frpseat:- iJr. Justice Spencer, Mr. JustOe 
Coutt a -Trotter and Mr. Justice Napier. 

V. S. VENKATA SUCBIAII CHETTf— 

I*LA1 «TJ PP— A PPB t.t AHT 
rcriHs 

A. SUBIIA NAIDU akd OTasaa-* 

UkPSSDANT«— IlESPOMDlHTS. 

f vnMriKl 4f rfof K mrnlf — $k rr^Hnilin0 t irtu*** 
elaugfi hr fittn fftrl 

AutfkmrmI ^ foiMomsiVsfrd *9 

Drhtvr, tthrlkrr fan plead S»y 

^•t* ereharft^Tmn^ffr afFn^ptrtp Act (IV <»! 1882h 
*• i9S^Afei4>iialff flnim—Trainffr prims fsri* 
•^hcct fae^kifiCA-^Tntn^fefte. lichililp of, fa aacarlain 
rrlMj jef (I a/ 197SA •• *3- 

n»#Ap(g| prejHdift,” taroMino a/, fcHm t/aed is « 

prtiale daemment. 

A Court » «ai powered to look (o iurrouodiog cireupi* 
wances in dceidtngwhftt (be iotsntioo ofUiepsftIsS 
• t*rtieuIor lt«D»sciioa wss, [p. 165, col, 2.] 
Panieeon beotxl by Ihewordv they hSTo moo. 
Iwwerer clesp (heir iDtestioD msy bo, (p. 157, c«L 8.] 
In ceoMruiny • docusieot, s Court will net adopt 
s^b • coflstroctiou s« will reduce oae (laportaat 
elsBwof ii (oA aalHty. (^ft ret magit rctlral 
Ep. 158, «I. a.] 

Wherr (heir ia an arsiEDBieat of monaya In toe 
bsbds of s debtor and tho debtor comonuiicatea (o 
tb« sewgueo bi$ aaseat to delieor iba mOMyi 
aocordaoce viib (be tema of tbs auiguuianh 
esaaot Uterwarda ssaert, as againat tba aMigoeo, 
any claim or charge in bit own right, of wbiob 
uottce bad been gi^n to tbo aaugneo. [p. 157. eoL IJ 
WWfUr T, Aeafron, 9 U. A W. 411; U J- **• 
173: 80 B. R. 770; 151 B. B. I74i Griffin v. IVMtSerhf, 

8 Q. B. 753; 9B. A 8. ?»; 87 L. J. Q. I® ^ 
T.sai; 17 Tf. Iteend Marfa rUiu r. Uetar, 67 
3. Ch. 02; 58 t. T. 201; 37 Cb. D. 88, followed. 
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▼IHKAT* SUBBI4R CflCm B. SCBBl HAll»r. 

n {!«»' ♦ H. 4 003 : \v 

"Wiffmljoo i, w,! 

ooojrMt, «»»otip,v|. or Muivvr? ^*1., |57. ti>I J ' 

UijU^r «ciK.i, 132 of tl«. T^u^ftr ,4 V^„*.rtr 
Ac^tWM«CTeo or»u •ocioiuWo .iBit,, t.ri^,iarS 
subjwewftll etwibtf ci|oiiiP8*nfl it u^hU 
dotj tp Mrorutn tUvir o«c»r. p. U7. p,4. 2 1 

♦71'. W K. K. 29H, rofrrtvil tn. 

TliP oou, of pnivimt ammi.tivvjy th»t tl,f. 
m«« of .b d*j,„ i, frvn- fc-n »„ 

UrM, u up^u iKe p. IA7. 5 , 

''"'••"VlKm with ... «.-fti.l 
Pf »BlpPBUllH{UUlf»tw»li. (p. JiH. vol. 1.1 
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Uiien PaUnt Appeal from Ihe judsmeiit 
*w OldHaUI, J., rlate^l 

the 16 h SepUmher 19M, in Oriffitiai Side 

I90^r ^ 

PACTS of til# case appear fri>m (be Me. 
moot. * * 

M«4an. T. Rauffovkarior anti A. $Hfua. 
MwjfflHiM, for the Appellant: -The leirned 
ipial Jodifa erred in law in graiuinc leave (u 
ameDd the written ataUment aa he did. 

the case of the 3rd 
defendant Company wh*» (hat it was only a 
^fheririse it adcuiUed the 
pUi otiff a da I D . Where, therefore, t h e dai m 
.*vj dafendant was aatisKod and lie 
J»itbd«w from the aait. the 3rd defsndant 
had abaolutely do defence. It was neither 
gal COT equitable onder snch circa mstances, 
ja^oially after the case bad been pending 

It 3”* defendant 

ibonld have, at that late stage, been allowed to 
»>«e (or the first time a new defence. The 3rd 
aeiendant Company most sUnd or fall by the 
Ijwition which it originally took ap and since 
there wem oo longer any rival ckimanis be- 
w« the Court, it ought not to be allowed to 
^«t tba pUxntirs claim oo any ground 
?^”®^_^ban the one originally put forward by 
n. The defeodant Company is not entitled to 
anything more than commission. They are 
eertaioly not entitled to interest or disburse, 
ttcnta. Erhibit A is very clear. Jt refere 
pniy to commission. The perties are bocnd 
P7 tbe words need. Their iateotioo is im- 
naUrial. The addition of the words ‘withont 
^^ndic^ is maanlngless and withoot any 
wot. Clause 12 of the egreement creates o© 
iwn. Clanse 12 is snbjsct to clause 11 and 


amUr the laKer clnuec the defenrlnnt Coi«. 
jwny has to pay all fnrn'Ut liuhunx nftor satis. 
f>iNg ceHairi rhimK. to the* iiiji.i. owiirrs. 

iQHher under fMiihit K. ns as fho mino 

owner* extr.aotecl miy niiru from ih« mines 
designeled »ml put it in a drJivomhlc slnii* 
(he mica Uomme nppn pri;.tiHl l.> (ho ptir. 
poses of the Jim. and (he phiiuiid t.U»iuv<\ n 
specinl property therein. It is not opru to 
(lie defend;. lit Company at this stago of (ho 

litijwtum to atriiaii. tl'o ixiirit us (,. ih„ 
maintniiiabrlity of sai(. ru^y ,|i,| 

mise It III (he plomlingH and m, j^siie was 

jmneil theism. On tiu* oihvv Imnd, the 
additiDiinl issue framed hy ^ankiinui N’aiV, 
J.. a*s«me<l the exisienrc of suoh n routnrt 
^^||lH.J.ns xvell as the .\pHIate Henrh 
MgIKIy refused to allow ibis noinc to ho 
niseil. 

Admittedly there was a valid nssigrimsut 
in favour of (he plaintiff. The assigumoot 
had been <'oiinuunica(e<l by the defendant 
Company (» (he plainliff. UU not com. 
pe(eii( Ui (he defendant Company (o assert 
•ny charge or claim of Mdiirh they have nnt 
given notice (o the plaintiff, Sec fuaVu v 
llrdMc.Ay (J); v. RosfA.u (2) ami 

V. 1,,’Mfr (3). 

Mr. /). Chumitr and Ur. A". r<tH.hl.u\ 
iiistructeil by Messrs. Short, .V Co 

for the Respondents :^Tlio suit itself is not 
MioUineble. First, there was no contract 
bet^en the defendant Compsny and the 
plaintiff and s^ouMp, between (he mine 
owners and the defendant Company winch 
eoold give the plaintiff a right to sue See 
LiKtniHps V. Br^tbsM (4). The order 
granting leave to ameixi the written state* 
?k“‘ j *J perfectly legal and eqoitahJe. 
The defendant Company never admitted 
the pUintir* claim. By using the word 
commission' in Eihibit A, it wos never 
I ©(ended to give op the rights of the 

e^reement 

01 iwo. ihe discrepsDcy between the 
langasge of the agreement and tliat of the 
assigooient was not discovered until after 
the action was well sUrted. See also Ex. 

'i- 0 280 

“«• *• no, 

\l\ n«.2> « 9*i “ !■• 1. 201. 

OIMllWw.'’- ♦ H- * »- 003, 7 W, R. 
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hibiU M, D. F and G for) similar inaccora* 
cias. Tha axpression there osed, viz., ‘pro- 
ceeds of mica', mears. eren according to 
plaintiff, 'net proceeds after dedacliag com- 
mission.’ Under section 1H2 of (he Transfer 
of Property Act an assignee of an action- 
able claim tabes it sabject to all existing 
eqnities. v. Diti^n (o). The onus 

of proving that the assignment is free from 
the existing right of the defendant Company, 
is on the plaintiff. He has had notice of 
(be contract between the defendant Com- 
pany and the mine owners, under which the 
former were entitled to dedni't not only 
commission but aUu interest and disborse- 
nents. The addition of tbe words 'withoot 
prejadiea’ to Fxbibit k and A1 is 
significant. They cannot be treated as mer« 
surplnsage. The writer most certainly bare 
meant aomething, From tbe context in 
which they are osed, it is clear that 
they are not used in the ordinary sense 
in wbiob (bey are need in connection with 
pending litigation. As the writer says, 
what was meant by the words was 'without 
prejudice to the existing righU of the 
Company.’ 

JUDGMUNT.-^Tbis was an action 
brought by a merchant in C adds pah, culled 
Venkata Sabbiah Chetiy. against persons, 
who may for brevity be culled the “Xaidos,” 
the South Indian Export Company ai^ 
Heinrich Brandt. The facta giving rise (o 
tbe action areas follows : — 

The Naidos were the owners of some 
mica mines in Xellore. On the |7th of 
February 190(5, they entered into an agree- 
ment, Exhibit I, with tbe Sooth Indian 
Export Company regarding the working of 
the mines and disposal of the produce. 
The general nature of the agreement was 
that the Company abonld receive the pro- 
duce of the mines and sell it, should 
receive a commission on the gross amounts 
realised by tale and certain specified 
diebursements incurred in eonoection there- 
with. They were farther to give the owners 
a standing advance of Rs. fib, 000, and 
were to receive on that sum and on any 
further cams they might advance, interest 
at 6 per cent. (Clause fi). It was provided 
by clause 11 that tbe Company should 
first pay the commission, interest aod dts- 

{6) {mZ) 9 E. L. C. 702: 1 hUc. 4 O. 437; I UsJL 
4Tw. 612; 19 L. J. Cb. 240; 10 E. B. m 88 B B 
2 ! 96 . 


borsemeots due to theoiselves oat of the 
realized proceeds of tbe mica sales, then 
pay ear i 005 creditors of tbe Skldns io 
certain proportions aod band the bahnee, 
if any, (n the Xaidns. Clause 19 provided 
that the Company shonld, anbjeet to clause 
11, have a lien on all cash and mica in 
their hands as security for the repayment 
of all .^nms which might fall due under the 
agreement. Tbe agreement was to co&tinus 
(o be ill force for five years from lat of March 
19CNi, atid all moneys due to the Company, 
including tbe standing advance of Rs. 55,000, 
were to he paid off and discharged aot later 
that) two months before (be expiration of the 
agreement, t*. e., by the lat of JaoQury 1911. 

Tbe agreement duly came into force, aod 
nnder it quantities of inica were sold and 
payments made by the Company to tbs 
various creditors of the Naidua, includiog 
the plaintiff. Meanwhile the Ifaidus were 
being pressed by the plaintiff for foriber 
security and a farther share of the proceeds 
of the mines. Hs had apparently obUioed 
decrees against thsm to an amount eiceediug 
a lakh of rapees. In these circomstaocte 
the Xaidua entere<l into an arrangement 
with the plaintiff, which is setoot io a latter 
dated the 90th of «Vovamber lllOfi (Exhibit 
K). Tbe material part of that letter is « 
follnwa:^ 

NVe andertake that all tbs mica prodoced 
iu our mines at Kalicbedu and TeJIabodu 
will be delivered only through the Sooth 
Indian Export Company; and that the oe( 
sale-proceeds after deducting their commi^* 
aion will be paid to you only by the said 
Company. In comfirmatioD of (hie 
undertaking, we have Chia day caused the 
hlaoager. Sooth Indian Export Compan^Je 
give yoaaq uoderUking that the sate-prooew* 
will be paid to yoa by bio a^ aforesaid. 
hereby agree and give yoa a lien on the 
mica now in oar hands and fature mica 
tbe above said minea till the above said 
amoonta are fully repaid.” 

On tbe same date tbe Kaidas wrote to the 
Sooth Indian Export Company a letter 
(Exhibit Al) which contains tbe following 
passage: 

“'^^e request you to give an undertaking 
to Venkata Sobbiah Cbetty (bat yoo will ^ 

him from time to time the net sale-procesv, 
after deducting yonr commisaioa. of all^* 
mica prodoced in oor mines at Kalicbeda 
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md T«11 »Wq th.t W6 .h&ll dsiiver thwngh 
yon M peraffreomeat between oareeUee *’ 

Uc the following day, the 2Ut of November 
th# South Indi«n Export Comp.ny wrot. to 
JKb pUintiff B letter (Exhibit A) in these 
termej 

fi»in Meeere. 

Kondappa Neidn, dated 
the iOth November, copy of which we eneloee 
for yonr information. The contenta of thie 
letUr have been duly noted by as and the 
inairnctioDe given therein, will be carried out 
M occaaion ariaea.** 

EoeloMd with this letter wee e ropy of the 
Neidne letter of the SOth Novenjber to the 
Oonpeny (Exhibit All and Wlh docnmente 
were headed withont prejodice." 

U will be observed that, whereas the 
ofthe I7th >ebruary iMd en- 
6 bled the Company to deduct their commie* 
9100, duoorsemer.ta and iiitereet in the fi rat 
loaUnee oat of the aale-proceeda of the mica, 
hxmbit A is a direction to the Company to 
pay the net aale proceeda after deducting 
commiaaion only, witboot any mentiou of 
diabonemeuU or interest. It aeerua quite 
clear in the light of what happened tubse- 
quaotiy that commiseion’ was in fact orad 
as a compeodioas term to inclode interest 
and d«bareemenU as well, and that neither 
tbe Umpaoy nor the Naidus. who were 
parties to the agreement of February 1906, 
nw the plaintiff, who was also acquainted 
with It, noticed the variation io phraseology. 

It bu been suggested in this Court that we 
ought to suppose that the parties deliberaUly 
ana with inteatioo altered the rights of the 
tinder the agreement of February 
lew by this correspondence, and that we 
^nnie that some forb^ranoe on tbe 
part of the plaintiff in pursuing bis remedies 
agwnst the Naidus was the inducement 
offwad to tbe Company for giving up tbeir 
t^ht of priority in payment of interest and 
dubursemeots. There is no trace of anything 
of toe sort in any of tbe dueuments, and no 
evidence to that effect was sought to be 
^^90 at tbe trial. Mr. Simsou, the Manag- 
ing Director of tbe Company, was examined 
M a witoess. and even although it was not 
directly in issue, it is almost impossible to 
believe that he would not have been asked 
some qqastioQ about it if any such tripartite 
arrangement had taken place. In accordance 
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““”7 the letter 

oftliB20eh Novemlwr ll>08 (Exhibit AI) 

the Company prorcede,) to remit the balei.ce 
^the proceed, of the Katichcdu and Telia- 

what ,l^uct.c.n. they ,».,le from it i„ re.- 
^to their own charge.. Hut again it i. 
d.lBcuU to Wieve that, if ,h„y i.*,, 
diewotinoed the d«luc.i..i, ,.f inU-re.t end 
J..bur«me,.t., th.t fact would „„t have 
been brimglit out M the (rial Their inter 
preUtion of wl.al their right, were, w-nild 
not, of course, dctrniimo them, UiU it is su 
element in the history of the caiie. While 
we s^ on this pin lit, we msy nay that wo do 
not share the doulH expresswl by tmo <if the 
learned Judges who hear.! the (ir.H sppoal as 
to our power to look to surrounding .-ircum. 
sunces in d^iding what the intention of the 
^rties »ras .See Uiitr irear Comuumontr, v. 
Aduntsitn (b)j, 

All went well until June 1909, when the 
Company received instructions from ths 
^a 1 du 8 lo deliver the proceeds of certain 
cws of mica to one liamachandra Chetty 

MU of June 

rriJe Exhibit li) notiHsd the plaintiff of 
these mstructions; and on the Jiith of June 
Mr. Ramachandni Kuju, tbe plaintiff's then 
Vakil, answered by u letter (Kxliibit F) of 
that date p^testmg against tJie proposed 
delivwto Bamachandra Chetty, informing 

the Company that the proposal was an 
unlawful one and demanding delivery of 
the sale .proceeds to the plaintiff. The 
Company, thereupon, roiumunicateJ with 
the Naidujs who informed tliem [vids 
Exhibit H] <1) that the 37 esses of 
mica did not come from Kalichedu or Telia 
bodo; and (3) (bat the plaintiff had broken 
bis rontract with the Naidus and consequently 
an civel tnem from the farther carry 
out of tbe arrangement of 1906. Id fact 
totb these statements proved (o be an true 
though doubtless the Company had net theu 
the means of knowing their falsity At 
aoyrate, on ths ICth of Joly, by a Uti^^ 
of th.t data lExhihie J. the Compel 
mforoied the pUint.ff that they had bsZ 
.DSlrucUd that the mica did pot com. 
Kalicbede or TelUboda. aud that "e? 
were. therefore, about to deliver to 
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fUmachamipn Chettj-. TUh brvioeht the 
matter to a head. and. after some further 
earrexpondence, the plaintiff instilate<l this 
suit, joining ns defendants, the ttro Naiduft 
and the South Indian Export Company ns 
the :^rd defendant. The plaintiff in hie 
plaint set out the effect of the correspond, 
enec of Xo vein her 19CW. claimed .speciHc 
jerfftrmance '*f the contract evidenced hy* 
that cotre<pondence. and payment to him 
of the net «ftle-proceeiU of the 36 cases 
of raicn« The Compnny then applied to 
the Conrt to have Ilaiiirich llramit, the 
4th defendant, added to the soit on the 
ground^ that he, as a secured creditor of 
the Xaida«, had claima acainH th© 
• proceed* of the mica, which ru.ght conBict 
\THh the claims of the plaintiff. They 
aUo filed a written statement in which 
they sot nut the provisions of (he agree- 
ineiit of Kebrnary 1906. and ax.«eHetl their 
claim to de<Iuct intere>l, commission and 
diHimreement' under that agi'eement and 
disclaimed any interest in (he balance, taking 
only to W rrc)lecte<l against the rival claim* 
of the plaintiff and the Xaido* aial (he ilh 
defendant (r.Wr paragraphs Xos. 11. 13 and 
Ifi). Subsequently the claim of the 4th defend, 
ant was m some manner satisfied and with- 
drawn; and hii application was made to 
ftftkewell. 4., by the defendant Company 
to amend their wriUen statement. I^ve 
wns given and certain amendments were 
made, tt was strenuously argued by Mr. 
Rangacharlar on l>ehalf of the plaintiff 
that this leave ought never to have 
been given and that the amendments 
ahoold be disregarded, on the groond that 
until the amendments were made (he 
defendant CompHuy had only taken ap the 
position of atake-holders, and that on the 
withdrawal of the 4th defendant from the 
aait, they ceased, on their own showing, 
to have any defence and that they ought 
not. after the action had been pending for 
a considerable time, to be allowed for the 
first time to resist the plaintiff’s claim 
on any other ground than the presence of 
rival claimants. If it were the fact that 
the defendant Company had conceded the 
plaintifTs claim as now formulated, except 
M subject to the claims of the 4th defendant, 
thw contention would have great force. But 
It IS not the fact that the defendant Company 
ever submitted to the claim ultimately made 


by the plaintiff in this action. The claim 
made in the plaint appears on examination 
to he one thing, the sabmission in the 
defence another, the claim being for the 
net proceeds less commission only, the 
sobmiMinn being to pay the nat proceeds 
le<s not only commixsion but interest and 
di>h II element a as well. We very much 
doubt whether the parties or their Pleaders 
had at this time realised this discrepancy, 
or whether any question as to the nature or 
extent of the dexlnctioiis was present to the 
miiifl of the plaintiff at (he time that the 
suit wajs Hied. Hut whether the parties had 
realised it or not, there it was on the 
pleadings and it i.a not correct to say that 
the amcrHlment allowed, enabled the defend* 
ant Company to resist the claim finally 
made, that they were not entitled to dedoct 
diabursements and interest. What the amend* 
ment did effect was to enable the Com* 
patiy to claim for the first time an alleged 
lien on the mica and its proceeds by resaoD 
of the termination, reached during the 
pendency of the auit, of the agreement w 
February 1900. 01 soma repayable under 

that agreement had fallen due on the 1st 
of January IPll. includiog the standing 
advance of K«. 55,000; and if their liw 
was valid, the debt in respect of which it 
was exercised would be increased by st 
least Ri. 55,000 as from that date. Tb>*. 
was a claim, grKxl or bad. w hich (he Cots* 
party could not have made in their original 
written sUteuient, and it cannot be serioo^y 
pressed that we ought to interfere with the 
discretion of the learned Judge allowing the 
amendment which raised it. 

A long diacoaainn took place io ^he 
argument before us as to whether the 
present action was maiotainable at all' 4lr. 
Chamier contended on behalf of the defen^ 
ant Conpeoy that there was no contra^ 
between the defendant Company sod 
plaintiff and, assumiog that to be estabbsh^r 
there was no contract between the Naidas 
and the defendant Company on which the 
plaintiff could sue. Mr. Rangachariar for 
the plaintiff, while resisting those Pf®* 
pasitiobs, further contended that the po'O 
was not open to the defendant Comp®®^* 
as it was not raised in the pleadings ana 
that the firat additional tssna settled by 
karttt Nair, J., after the 3rd defend^ 
bad amended bis written statement, implied 
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the «*>ftence of ^ v^lM controot 
the plnintiff und the .lefenileiit Company. 

allow the defemiftnl to Uhe n point which 
doea »ot appear m the rUadiiiKa a ml Mie 
mnea, and b,.th (he (rial Jmltfe. Walli*. 
J., and the lleurh Iwfore whom this appeal 
WB8 originally heard, refused to allow 
thero to do «o, Thia, however, U a very 
exceptional case, becnaae. iu our opinion, it ia 
^awnahly Hear that, at (he time of the Jmfi. 
logof the plead inga and the rira( settlement 
of laauee, certainly the defch.laMt Company 
and probably thephiintiff. ami their respective 
ad viaera, had not grasped the extent of the 
plaintiff « ultimate claim. However, in the 
view we take of this case, it is not necessary 
to decide the point whether it is open to the 
defenitant Company or not, or whether either 
of the illegeil contnxets were made- There 
'• dispnted^at any rale a 
valid assignment in favour of the plaintiff, and 
tbe real qnestion I*, wbat, on the tme con. 
atrnetion of the documents. wa» it that nassnl 
by the aMignmentl' 

It seems to be clear law that where (here 

li an assignment of moneys in the hands of 
a debtor and the debtor com mo nice tea to 
the assignee his a«*ent to deliver the 
moneys in accordance with the terms 
of the asaigniaene, he cannot after- 
waroa assert, as against the assignee, any 
fllam^ charge in his own right, of which he 
nas given the aaslguee no notice. It is not 
qmw clear from the authorities whether this 
obligation is based upon contract, estoppel 
OP waiver, bat the existence of the obligation 
« clearly recognised in the English aulhori- 
1 *! ^lore and after the Jadicstnre 

Walker V. Roeiron ( 4 ) and Orifin 
V. Weatherh (1). These cases are not 
w together essy to reconcile with £i/erxiVfge v. 
Uro^bfnl (4). But the decision in UaefarUne 
T. ^Mter (3) seems quite unequivocal. 

It seems reasonably clear that tbe simple 
word commission’, used in Bibibit Al, to 
describe deductions to be made by the 
defendant Company, was used per lacnriaB*; 
and that there was no intention to cut down 
the defandxnt Company’s right under the 
agreement of February 1906. lloreover, as 
has beau pointed on^ it was not until tbe 
action was well started that the discrepancy 
bstweeu tbe lauguage of the aasignment and 
a|»eeme&t was dusoT«rsd, Similar ip* 
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.cour«fjc»o^,.r.l-..wl,«re i.. (I... cor«.»pnn.|. 
eiicj. I.., r .e.,„ K.lnhit, B. |), K An.l 

the pr.H-ceH. nf the .nio,." i« „s,.,l where 
what was invant was the nrt prooe<*ds offer 
deduct itm (even on (h^ pla h, tiff's own 
showing) of Hu* cnniniissinh foos.' However 
cleer the i.itenli.,,, .,f „,„y 

they «.> l-.u..d by the werds II, ey h.,e ,„e.l 
• ml .tie impew.ble l„ say (hat e,„„n,iss,n„ 
njea.iH eoinii.issi.u, pl.u K..i.,e(hl.iB else 
If. therefore, there we.-e „„thi,ic (., 
quaUfy ai.iplify th^ 

KxhilMl .Al, n, i., tha 

ant Compiihy s adoption of ii in VUhiUH a 
wa should lie .s*nslmii,i.,| to hoM iImi( the 
defendant Compnov had givrn away their 
right to iri(erv.st di.Oii»>oinerit., It 

to be observed that by i.ectioii I.SJ of the 
Transfer of lV>peHy Act. the assignee pra..n 
fyt lakes subvert to al] existing ennities. 
It IS the duly of the as.rgneo to a^cerfam 
theeitent of the exisling e.|ujties (Vida 
MaM9U4 V. Poms (5)1 and whei>a there is an 
sxmling right, iha onus wiJllia up^n (he 

assignee to show afllpmatively that the 
assigmenttohim was free of it. We have cmne 
to the conclusion that Efhibils A and A I 
when carefully eiamined, do not amount to 
an assignment free from (he claims of the de. 
ferulant Company to interest and disburse- 
oenls. In the tirol place Exhibit Al spenke 
of the mica as being delivered as per agree, 
ment ween ourselves.” That clearly inform, 
ed the plaintiff (hat mica was Uing de- 
livered in accordance vrifh a contract subsist, 
ing between the Naidus and the defendant 
Company. U is in evidence that the plaintiff 
WM cogr.ixant of the terms of that contract 
Wer which indeed he took a direct benefit 
(S« clause ll-II). It muat. we think. 
U taken that this brought to his knowledge 

K J •ff'^ment under 

which the defendant Company had a right 
to deduct loterest and disbursements aa well 
w^mmittioD. The business purpose of 

Exhibit A was to inform the plaintiff that 

of the Kaliobedu 
and TellaWu mmea would go to him in 

defendant 

further, would not be depleted by prior pay. 
menu to other creditors of the Naidul 
Still, again, though that may have been the 
of the letter, if ft roally 

purported to out doifntbe Compaoy’a S 
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the plaintiff i> entitle<I to fake aclvanti^ of 
that. 

Finally, both to Kshibit A and Exhibit A1 
the Company pre fixed the words 'Vithont 
prejudice.” When u^eU in connection with 
actual OP impending litigation, these words 
have a well, known meaning which m qaite 
inapplicable to their use in these documents. 
On the other hand it is a strong thing to 
treat them* aa the plaintiff desires os totreat 
them, as ouzneaning and of no effect. The 
writer undoahtedly meant something by the 
phra.se. and if what he meant could op ought 
to have been onderatood by the recipient, 
wc must give effect to it. We know what 
the writer meant, because be said what 
he meant in the witness-box. The queation 
was probably inadmissible, but it was put 
and answered without objection. He aaid 
that he meant without prejudice to the 
5^"“Pariy’s rights under the agreement of 
190b. The question is, did the plaintiff know, 
Drought ha to have known, what Mr. 8imson 
meant Wa think that the proper inference 
IS. he ought, and did. He had io Kxbibit 

‘^>9 agreement of 
1906, of whose terms he waa cognisant 
before. And after all. this interpreUtion 
seems to ns to be in accordance with the 
ordinary and natural meaning of the 
words. It la quite true that when a 
man maka.^ an offer “without prejudice " 
the effect is to prohibit the reading of 
the letter if the offer is not accepted. 
But the actual meaning of the wocxle in 
such a case is ibis; ‘T am making an 
offer which I do not admit I am bound 
to make', and 1 make it without 
prejudice to my existing legal rights.*' 
In other words, “you shall not use this 
letter as an admission that I owe 
what I offer.” So here we think that 
Without prejudice” meant ‘without 
prejudice to the Company's existing legal 
rights,' that is, to their rights under tbe 
agreement of 1906, to which express 
^ference was made in Exhibit Al There 
is in fact no offer, only a notice that 
they were aware of a certain aasignment 
and an assurance that the inatructione 
would be given effect to without prejudice 
to their own rights aud without binding 
themselves to any eonree in futore. That 
is, in our view, tbe eSMt of tbe letter 
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This diapoaes of the main point in 
the appeal ; for Mr. Rangaabarisr 
concedes that, if the defendant Company's 
claim to deduct interest and disbupsemeats 
IS good, no enquiry is necessary to 
ascertain whether the proceeds of tbe 36 
cases of mica will be exhausted thereby. 
Hut the fuHher question was decided by 
the learned trial Judge, and is before us, 
as to whether, as after 1st January 1911, 
the defendant Company were entitled to 
exercise a lien on the goods for their 
advances which then bwame repayable, 
■s well as for interest and disburssnsnts* 
As we have held that the plaintiff took 
subject to the defendant Company's rights 
under the agreement of 1906, it follows 
that he took subject to any lien created 
by that agreement ; and reliance ie placed 
on clause 1^ as creating such a Hen. 
kir. Rangachariar in effect argues that 
DO lien at al) waa created by that 
instrument. He says that the lien created 
by that clause was in terms subject to 
claose 11 and clause 11 oblig^ the 
defendant Company to pay all current 
balance after satisfying certain claims to the 
owners, the Naidue. A Court will net readily 
adopt a conetrurtion that reduces oae 
important clause of ao agreement to e 
nullity; and where a man professes by 
bis contract to give a lien to an- 

other, any reasonable construction will 
be adopted to give effect to it : ^ 

mepM vaUai quam penal. A perfectly 
natural construction gives effect to both 
clauses; rix., that tbe operation of the 

lien is subject to tbe diichsrge of all 

paymenie guaraoteed to be made except 
those to the Naidue themselves : and 
that their right to receive the balance 
depended on there being no further 
increase under clsuse 5 of the standing 
loan of Re. 55,000. We are, therefore, 
of opinion that the lien created by the 
agreement of February 1906 wes rsli^ 
and could be exercised in xwapect of tbe 
capiUl soma falling due from tbe Naidue 
to tbe Company. Tbe right to enfoi^ 
it against the proceeda of any particul^ 
consignment, might conceivably depend 
upon tbe fMts as to that coosignoent; 
and tbe only consignment in question 

in these prooeedinga ie that of tbe 36 
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«tt6B of mic% Ab«ad7 wferred to. with 
nff&fd to which the qaeetioD need not 
be couidered on Mr. Raogaehemr’e 
edmmion. We anderitend that sobseqaent 
eoMi^ments with regard to which the 
qaeitioQ of the genera I lien will be 
inporleiii are the enbject of another 
pending action. We. therefore, deaire to 
guard onraelve^ againat prejudging in 
•07 wa7 the reeolts of thoea proceed- 
loge. 

One other contention requirea to be 
noticed. Mr. Rangarhariar contended 
that the lien which the Naidea purported 
to give the plaintiff by the eonclnding 
wordaof Exhibit B. wae of each a natore 
that, aa aoon aa they extracted any mica 
from the deaigoated mines and put it in a 
deliTerable condition, there was a specific 
appropriation of aach mien to the pnrposea 
^ the lian. passing a apecial property in 
it to the plaintiff. In support of this 
oonUntioa he cited MortutHgufa Venkatan/nam 
T. Kotaln Ramonfla (7). it is more than 
doQbtfol whether in face ofclaose of the 
dBreement of February 1906 the lien 
PQrport^ to be given to the plaintiff wae 
Jia which the Kaidus could validly give. 
But be that as it may, it could obviously 
fiTU no property in the mica aa the 
•r^ngement never contemplated that the 
mica ahonld ever be handled by the 
iHaintiff at any stage after it left the 
nine in u merchantable condition ; it 
to be oonaigned for sale not to him. 
yt to the defendant Company ; and even 
if the lien is to be treated aa an 
aasignmeirt. the aasignment to him was 
Wt of the proceeds in his own hands 
in the bands of the defendant 
Company. In these circomstonoes, it is 
impoaaible to hold that there was at any 
time any appropriation of the mica to 
bun. 

The appeal fsils and is dismissed with 
costs, certified for two Counsel. 

... Appeal Jitmuted. 

(7) 9 Zna. Cm. iK; SI U. U J. 413; d V. t.T. 376. 
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PUNJAB CHIEF COURT. 

Sicoxp Cmi. ArreAi Na 502 o# 1011. 

April 1, lyi.V 

Pnrvfltf:— Jn*eice Sir Donald Johnstone, Kt 
and Mr. Justice Shsh Din 
KURA AMP AWOTJlia—UBKSSDANTS— 

ArpsLtAffTa 

ver*u» 

MADBO AXO AXOTHtft — PuiNTim, 

AX 0 OTB a M— D ttRH M KTA — R g ^ pos nV« 

„ » (Aet Xirof mu 13, tv/rf 

fr--BcA juJicAls— tu,t f,* i,unh<\>erg^Ste>!Kt\ 
9*41 iV.rArt*- yf yr,.periu ly 

Afirr A Uhd WA» cold lo tl«. tlcfordoMw, jf 
^ds^in iQ tho ptaietiff*.r*wr«oneni, 

Ibr liCiWAwsl fhcir »'ri.d.>r for }N>H»>Mjon of the 
laud M pureWri. tbr former, having U'eo added 

•*.*“'* prior i»urcha*M m • d«fem«o oml 
the plAiDliffi clA^m «t» diAa>i»fie<l. Upon tl.ii. the 
ptemtig* M re»vr»joners fora decknitien on 
(be gruumi (hat ihe laixi wag aoivirral and the mIo 
toiogJAfaveurordefendaoK, waa without eeugjarra! 
hen and tieees«j(y 

ffWrf, Ibat the platnh’ffa* luit wae uni barretl by (ho 
nle of rtt)ud>cel9. (p, 160, eel. l.J * 

A rerereioeer by pareha»uigan abveetral proneriT 
doei aot admit ihe al ieser'A nnreat rioted power# nor 
doee lie tberehr reaeunce hli position ami riehte at 
reTeraiooer fp, 160. cel 1.) At 

Second appeal from the decree of the 
Divisional Judge. Hosbisrpur Division, dated 
the 19th Januery 1911. 

I^la Betlteanl Rat, for the Appellants. 

Ur. Suwiar Ihu, for the Respondents. 

** fprther appeal under 
the old law was admitted oo grounds 
3 and 4. Appellants -defendants, however 
claimed that, according to law and pcnctice 
the appeal having been admitted, they are 
entity to argue each and every ground 
sUted IQ the memorandum of appeal 
Evidently the learned admitting Judge 
thought that ground 2 was un Unable, and 
on examinatioD we find that this is so 
We also think no esse has been made out 
on groauds 3 and 4. Grounds 1 and 5 are 
general. 

The first clause of ground 2 proceeds 
oo the law of ret tudienia. The important 
facts are, that on 1st June 1903 the alienor 
Daya Ram eold the property in euit to 
defeodante. and on 1st July 190.3 he .sold 

7* ^ pUintiffs. Co Otb 

June 1904 plaintiffs sued for the land 

1« J„e 

lyod; the claim waa dismissed finally by 
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the Chief Conpt on 15th March 1007. 
On Och*>ber 1007. the present aoit 
brouffhl fc'p a declaration that 
the sale of 1st June ltt03 waa 

invalhl as .against plaint iffa-r«ver.«inners, 
A« being a ^ale c»f ancestral land wit boat 
consent of reversioner^, an<l not for consulera* 
tinn ami "necessity/’ The first Court applied 
Kxplanation It to section of the old 
Civil Procedure Code, and held that in their 
earlier suit plaintiffs shoohl have asked for 
a cVcIaratiun that the sale of Ut Jnne 1003 
was ineffective against them; hut the lower 
Appellate Conrt vnle<l that the two suits werw 
based on entirely different causes of action. 
It is not clear that this amounts to a 
suQicient ref a tat inn of the Hr^t Court's views^ 
but nevertheless it seems to us that the 
matter is not re^ jH'hVufq. It isadruitted before 
us th kt, before the <inestiot)N now in issue could 
have been agitated in the earlier suit, amerwl. 
merit of the pliint would have beeu necea* 
sary. Ilaintiffs there sued only their 
venrior, anc| the pre^etkt defendants were 
added upov. his pleas, It seems to ue 
clear that the question, w hether the earlier 
deed should lie held invalid ae against 
plaiiitifFn in tiu (npocitf/ of rti ersion^rg woe 
outside the scope of the suit as laid, and 
the importation of it intu the case would 
have timde the suit one of a different 
nriture and probably also mnltifarious. Tha 
explanatioh, therefore, does not apply, and 
we overrule gmund 2 (n). 

Ground 2 (f>) is concerned with waiver 
or acquiescence. Again, the first Court 
f<»uiid for defendants, the reasons given 
being that plaintiffs, by themsdvea porebas* 
ingon 1st July 1003, admitted alienor 'e 
unreatricte^l powers; and fjolJt .Vi«ph v. Oopi 
(1) is quoted in support. There the waiver 
was presumed from the fact that pUb tiffs 
grandfather had alieady sued for pre-tmption 
un the occurrence of the ohnoxiooe alienation. 
Hera plaintiffs. reversioners by purchasing 
merely accelerated the coming of the pro- 
perty to themselves, being willing by paying 
a sum down to avoid the necessity of 
waiting till succession ahonld open oat. 
We are arable to eee how a reversiooer 
by purchasing renoucee bia position and 


rights as reversioner. Ground 2 (5) is 

overruled. 

Ground 3 does net impress us. No 
doubt defendants did plead that plaintiffs 
were not reversioners and that the lend 
was not ancestral. The first Court diemissed 
the suit upon the doctrines of m }uHieai4 
and waiver and did not go ioto other 
points. The lower Appellate Court set 
aside the findings on those two points, and 
remanded for re-trial, an order that wes 
altered by this Court into one under Order 
XLI, rule 25, for enquiry and report. 
The report" dealt only with the questions 
of eonaideratioD and *necea8i(y." Plaintiffi 
put in certain objections to it, but defend- 
ants never objected that the questions of 
reversionerehip of plaiutiffe or of ancestral 
nature of the property should have been 
gone into; and in the lower Appellate 
Court, at the final bearing, apparently not 
a word was said about those questions. 
These facts, coupled with the implicit 
admiaeioD in defendants* ras JuHMa and 
waiver picas that plaintiffs bad a loeut 
make it clear to us that ieiaee 
1 and 2 were tacitly dipped; and we cannot 
agree with the learned Advocate for the ap* 
pellsntsthat the esae moat go against plaint- 
iff* because (hey cited no evidence to prove 
relationship or the descent of the propsriy 
from the common aocestor. 

Ground 4 is untenable. The lower Ap* 
pellate Court has shown unmistakably that 
consideration and "necessity'* have not been 
ma<le out. The marriage of Daya Ram, (he 
alleged "necessary** event. ]>as not even 
yet come off, R«. 286 of the Rs. 500 pa" 
chase-iDOney baa not been paid even yet, and 
Re. lot "received at home** is almost eer* 
tainly a fiction. 

For the reasons we dismies this appeal 
with costa. 

AppMl dimieer^* 


(1) U P. B. 1903; 66 P. L. B. 1909 . 
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MADRAS mOH COU^RT. 
Ciimsu fCuvtsm Cask No. 18 op 19U. 
CKiMiifAG Rertsios Petitiox No. U 
OP 1915. 

AogoAt 26, 1915. 

Freeen#:— Jottice Sir \7in»iin Ayling, Rt 
and .Mr. JaHict Tyabji, 

/« re Z. PARA.UBSWARA NAMBCDRl— 
. , AccPflO No. 2-PtTITlOX£l. 

Ce* Uc/ .Y£.r,^riHfi01,-. tW, 

w^-irnenl ibeold nM 

18 C. W, S. 8?8;? C L ^ 7». 8 cTi:;' 

WK-It»a offence it ofmh • oeiur* ihnt m 

«eollonoftho Coort ekogld be oitJin^. l«A 

cwr-Mted in fnrow 

Wrwoftl » permei.t of ^TaS? ‘^J-L*''*'**””*"* 
pnjotone wm ^ j »? »•»••*» i*© •uch 

thfcodl”Sf Cri»r„lT’li^rff4. 

mg th« High Oonrt to revcee tbJ 
oi tho Coart of the Sab.DiTieiooel iUgiet^u 
Calendar Ca« 

Ho! iM rf'raur"'*”^ “ 


Mr, A, Sivaroma Jfenon, for the Peti* 
tbner. 

The PbWiV Froteeiihr, for the Oo?ern. 
menf. 


ORDER. 

Atum, J, - The complaint in thin cane seta 
OQtthaf anmetiree :n the month of Chiog-m 
1067 (.Makhar) corretpondlog to Augunt 
1912, the aceuefrl peranna, the prenenb 
petilionera, wrofe an endoieemeiit on a pro- 
miaeory note, lehich had been eaecutad ir. 
favour of the complainant 'present counter- 
petitioner), pnrpopting to recoisl a payment 
of Re. 1,500 towaida (hat ppdirai<-«ory note, 
^o aoch payment, according to complainant, 
>ka* evef made; aruf hi« ca«e ie that the 
endo^ioeot waa written with (he iotantino 
that it might appe ir in evidence in caae he 
(complainant) brought a civil anlt to 
recover the amount due on the promi«tory 
note, 

Now aasnming that eorj.plainant la in a 
poailion to make out tl) timt ACCU'<ed wrofe 
the endorsement. ( 2 ) rhnt tlie payment 
which it purpnrU p» record waa never made, 
(3) that the inlenrinn of acraaed waa that 
the endoreement aJiould appear in evidence 
in a jadicial proceeding, (hen the offence 
of fabricating fake evidence dehned in asetinn 
192, Indian Penal Code, and made punnh- 
able by aeelion 1^3, Indlen Penal Code, 
would aeen to be ettabliahed. The inten- 
tion above referred to, muat alnoat nrcea* 
earily be a matter of inference, bot if it 
were ahown thu the acen^ed c<>uld have 
had DO other object than the apf>6arence of 
the endoreement m evidence, in C'm a auit 
ahonld be brought nh the promiaaory note, 
then I do nnt think the uncertainty, at (he 
time of writing the endorseoent aa to 
whether any eoit woahl ever actually be 
brought, affect* the completencaa of the 
offence. 

The qoeseion ia whether in (hia case tha 
Joint Magiatrata before whom the complaint 
wee praaented on 20tb Pebroary 1914 waa 
precluded from taking cognisance of the 
offence by reaaon of eection 195 (1) (5), Code 
of Cnmioal Procedure. I agree with my 
learned brother that the earlier presentation 
of the complaint before a blagiatrate who 
bad no Jariaiictivo to enUrtaio it, may be 
dieregarded, 
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r. FlRiM»<AARA SlAMRCORl. 

It iR ft<li)utte<l thilt bfrfr>re 20(h February 
10l4< ('•mipIniiKint Imd actually filed a suit 
on llie pri'niH^iftry note (Original Suit 
2r.') of i9l2on the tile of the Court of tlie 
District Mu ns if of Wa la waned) and got a 
decree which was at that time under appeal. 
The (|ue»tiotk is whether (Hm circucnstance 
renders the -unction of the Civil Court 
neees.sao* unJev section U‘.>tl) (h). Coile of 
Criminal I'rocctlnre. 

It has been nr^rued Wore us that it does 
not : inaamnch as the suit had not admit, 
trdly been institnted at the time when the 
endorsement was written and the offence 
cutuunttcd. I civnmd n crept thin view. The 
object of thie clause of (he >ection ^eeins 
to be to save the time of Criminal Courts 
being waited » nnd accn^eil pereioi^ being 
needle^^ly hara«>cd, by erecting a >afeguanl 
against ra^h. Uveless, or ve rations pro* 
sr^utions h*r the offerees specihed. U aims 
at doing so by providing that where, prior 
to (he institution of the criminal 
prosecution, a properly conMitaled judicial 
Tribunal ha^ placid it«a1f in a poaition to 
determine whether the facta conatituting 
the offence really exist, the Criminal Court 
ahonld decline eegnmuce unleas thatTribaoa) 
hax. in effect, certified that, in ita opinion, 
the complaint is one a*orthy of investigation. 
I lee no reason why this safeguard should 
1)« limited to rases whera the offence 
is committed pemienle U'/t : and should 
not extend to cas«s of fabrication of 
false evidence in advance. Its desirability 
is just aa great in the one case as in the 
other. 

It of course, necessary that the *'pro. 
ceeding iu any Court’' referred to in the 
clause shoold be actually instituted Wfore 
the Criminal Court is asked to take 
cognisance of the offence. If it is not, there 
is nothing In section 195 to prevent the ConK 
from taking cognisance of the case. And 
once the Court has lawfully taken cognisance 
of (he case, its jurisdiction is not affected by 
the k^uhseuDent coming into existence of a 
eircumaiaiice which would have barred iU 
jurisdictiuo, ii it had existed at the time of 
institutioo. 

In my opinion this was a case in which 
the sanction of the Civil Court was neces- 
sary, and the complaint should have been 
dismissed by the Joint hUgistrate. 


Ttasji, J.— In this ease wo are asked 
to revise an order cf the Sab.Divisional 
Magistrate of Malapuram, dated 2:^rd April 
1916, in which he held that he could take 
cognizance of the complaint before him 
nothwithstanding that no sanction had been 
ohtAiiie<l under '.action VlTi of the Criminat 
Proceilure Co<le. 

The facts aUege<) in the com plaint are 
that nn endorsement had been falsely made 
in the handwriting and signature of the 
2nd accused to the effect tliat Rs. 1,500 had 
been paid in respect of a certain promissory 
note, ami it is admitted before ns that if the 
tompl.iinaut s sU'iy is true, then false 
evidence was fabn iate^l on or about the 
^fOth of August 1912. The cued pla inant’s 
case is that it was fabricated for the purpose 
of being used in some stage of a judicial 
proceeding and (hat, therefore, an offence 
under section llKI, Indian Penal Code, was 
committed. 

The complaint was filed in the first 
icutance before a 2nd Class Magistrate on 
19th Xovember 1912, but as he had no 
juris<liction to take cogniVanco of it. it was 
tran'.fencd on (he 20th February I9Utoa 
MagiHlrate of the 1st Class. 

Between the date of the complaint before 
the 2i>d Class Magistrate and the transfer to 
the 1st Class Magistrate's Courb civil pro- 
ceedings were instituted (i*/s.. Original Sait 
Ro, 276 of 1912 in the Court of the District 
Mnn.sif of Mslawansd. resulting in Apprel 
No. 40 of IffDt which was disposed of on 
l.llh October I91‘f). The promissory note is 
alleged to have been filed as an Exhibit in 
these civil proceedings. 

It seems to tne to be clear (hat the com- 
plaint before the 2nd Clasa Magistrate cannot 
be considered for fixing the date of the 
criminal proceedings, as that Magistrate 
had no jurisdiction to try the offence. 

If thisia correct, then the offence is slleged 
to heve been committed on or about d0(h 
Augost 1912, civil pmreedings were com- 
menced some time after, and then on 20(h 
February 1914 (he coaiplamt was filed before 
the first Class Magistrate. 

It is admitted that the sanction of (he 
Civil Court has not been obtaiued and the 
question arises whether the omisaion to do 
eo, is fatal to the proceedioge in the 1st Clas^ 
Magistrate’s Court. 
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In 79 FABlUftSWASA WAMACORt. 

Section 195 (1) (b) of the Cnminal 
■Proc^dar© Code, ee it has to be md in the 
present connection, providee thnt no Conrt 
Rhall taiee coaniiance of any offence Donieli- 
abl- under section 1 93 of the Indian Penal 
Cede, of fubricating false evidence for the 
pnrpMe of being osed in any stage of a 
jodici'al proceeding when each offence ia 
eoamitfed in or in relation to any proceeding 
in any Conrt, except with the previooa 
aanction of the Conrt. The real point 
arising in this case is, whether it can be 
predicated of the offence in question, that 
it is committed in or in relation to 
any proceeding in any Conrt, not with - 
atandiog that the offence was complete 
before any proceeding had Iteen taken in the 
Civil ConrU. 

In ^oer IfaAomrd v, KnOcfiMm (l), the 
acting Chief Presidency Magistrate, in hie 
refereoce to the High Coart, pointed out that 
if the clause in question is interpreted very 
widely, it may retrospectively render naga> 
tory many compUinU which are valid when 
filad^^ and the Court accepting the ^lagiS' 
irate’a view, wm of opinion that when the 
offence in qaeation is one under eection 47 i 
of the Indian Penal Cmle (uae of a forged 
document) a»d the document is alleged to 
have bean ased oolaidv the Coorl, no 
aaootion ia necessary. According to this 
ease, if the document has already been used 
ouUide the Court and the charge refers to 
that offence, ao aanction m necessary, though 
auba^aratlr to each ase legal proceedings 
are inatitut^ and the docnment is produced 
evideoce in Conrt, and appar. 
enlly tboogh each p^>d action in Couit may 
have been prior to tl e complaint. A similar 
^ew li expresawi by Knox, J., in Latta 

rroMil V. Bffiperor (2), 

Ko anibority has been cited W us having 
reftre^ to aectioa 195(1) (6). The cases 

M aolwe were all ouder section 
19& vl> (c). 

Clsasea (6) aad (c) agree tn acme respects, 
put d;ffer in this that tha nffence is identified 
loolaose (6) by reference to the fact that 
it has a direct connection with aom» pro- 
ceeding in Coart, ni., having been (»J o.m. 
mitted in, or (n) iu relation to tbe proceeding; 

Jl) eBum,L.B. 268. 

{}) 17 lad. Cas. 79% 13 Cr. L. J. 86% 10 A. L. J. 
Plw M A. 654. 


lc:l 


whereas in cl ease (c) the offence has to he 
connected rwt with the proceeding, but («') 
with a document produced or given in 
evidence in the proceeding and (<V) by the 
fart that the document has been proclaced 
or given in evidence by a party to the 
procee^ling. 

Id the one c«se. it suffices if the offence 
has reference to the proceeding, in the other, 
it mast have reference to a party tn the 
proceeding, and to a document produced ov 
given in evidence hy the party. Tbe enr* 
r^ponding portions of the particular ospi'C.s- 
simi on which the present decision turns are 
also not the same; cl a use {h) runs *'when tlm 
offence r« committed." clause (r) "when the 
offence Ka* W« committal.’' 

Ill Jifir/ceri* v. Kmpvivt (3), the 

Counsel for the prosecoti^n conceded that 
subsequent legal proceedings altered the cir* 
comstsncea in regard (o a charge for forgery 
(section 4<33) so that the prosecution could 
not proceetl, though the offence was complete 
aud tbe complaint had been mads In^fore 
any legal proceedings had been instiinted. 
Hut the concession wasoppo«e<l to thsilecieion 
in *Voor IfflA/iined v. Ktiikboiiru (1), to which 
I have just referred and ihe Court did not in 
Oiriilkuri ,\t/trirori y. Bmp^mr (3) itself 
express any opinion on the question. 

In Ten* v- fMnhi ffkak (4), it is 

merely ataterl at page 41^0 : *'this forgery is 
alleged to have been committed in respect 
of a document produced at a proceeding 
in this Court; it cornea, therefore, within the 
express words of section 195 and before the 
petitioner could be pro«ecated for forgery 
sanction is required." The ease dore not 
take os any further. 

These decisions, as I have already said, are 
on claase (e). Tbe offences referred to in 
clsuae (5) fall under two classes : — 

I. Some of them (eg., those under tbe 
Indisp Penal Code seetiooa 205 eteeg.) are 
such as can be committed oply iu or iu 
relatioD to. legal proceedings. 

II. There are other* (inrlading the offenoe 
onder *ection 193, Indian Penal Code) wbiob 
msy be committed irrespective of legal 
proceedings. 


(3) 

(i) 

280. 


U C. w. y. K2, 8 c. L. J. 8 Cr. L J 
5 lad. Cm. 87% 14 0. W. K. 47% 11 Cr. L. J, 
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EHPeROK V. DWUeSDKl CBASDRA. 

It out in to an offence fallta? 

Tinder the Utter bead that the qui I ideation 
"when Aucb offence is comoiitted in or in 
r^Ution to any p^oceedi(l^;" can have any 
t«>rce. 

Again, some of the offences falling nnder 
the second head are such that the accosed 
must have legal pTweedings in ennternplatinn; 
and the offence now in qaeslnm (fabrication 
of eviilence for the pnrp'i«e of being used in 
any .stage of a jodicitl proceeding) is obviously 
one of this nature. 

In regard to offences of the U.st meiilhiiMKi 
kind, it seems b' me t^at (he operstinn of 
the clause must be aitracte^l t>» cases where, 
before any charge U h^•ught against the 
accoMii, such legal pr<»ceedings have already 
commenced ns the r>ri>secation alleges to have 
been in the contemplation of the aveused 
at (he time of the commisdon the offence. 

I can quite see that by interpreting the 
section in a very strict way when the offence 
is complete prior to there lieing any legal 
proceedings, there may appear no necessity 
for sanction. For it may be said that no 
act can be done, and do offence committed, 
in or in relation to any non*existenl pro- 
ceeding. Hut as my learned b^»ther points 
out. the object of (he section is to prevent 
rash, baseless or vesati<ins pmsecotions in 
regard to offi*nces for which a saf>>gaard Is 
available. Uenre when the offence i% of 
sQ^h a nature that at (he time of committing 
it, the ai'cused must have legal proceedings 
in mind, and prior to Ins being charged with 
the commission of theoffence Ugal proceedings 
^ of the same Data re have already commenc^ 
in any Court, it seems to me that it ia most 
in consonance with the intention of the 
Legi^latore tn require that the sanction of the 
Court should be obtained. 

This decision is not opposeil to that giveo 
io Noor itfufinmed v. Kaikhnsru (l). For 
there the offence was onder section 471-^ 
the use of a forged docament— not an offence 
in' which tbo accused has necessarily any 
legal pmeediDgs in mind at the time of 
committing tbe offence, and the actual offence 
charged bad no reference to any legal 
proceedings. 

In my npinion, therefore, *be Court cannot 
io this rsse take cugoisance of tbe offence. 

PditioH eflotfcd. 


CALCUTTA HIGH COURT. 

Cmm n*,}. RgreKsyes No. ppl9lb, 
Ckisiina(. ArresL Xo. 262 0? i91&. 

.May 17. 1915. 

Preeen/: — Mr. Justice Chitty and 
Mr. .last ice Beachcroft. 

RMPKROR — PKC»eCviT0R 
x’ertut 

DWIJEXDRA CHAKDRA MUKERJBK— 
Accr.ogp Appel: sKT 

iVMf (Ad Xtr of tW), a 

of yro^ — EnflfM as (0 tfrrd doM 
d»mfnfiof—iioftio, if Mtef/Ktru—Crimitiol ProftAuft 
CoJ^iAd r 0 ; s. 34r— TfV|((rs dotmtnt tjf 

of. 

if (hr scruacil purs fc»rwsrv1 s suUtsnlive 
(l^fvncr nf a<\'iUent widiiD dir purview of section M) 
of iIh* bi'lian EVnsI C«Kle. it is iucuoibcst npon him 
Io pMte ir. [p. 1(J7. col. «) 

If (he rrider>ec as (o (he deed Jone i« snfflcir&df 
roevineiag. ii la immscerlsl to eonatiler «dtb wbaC 
■lACixT it was <loae [p. 1 * 1 , ca!. I .} 

IVr J. - When s theory of accident ii 

set up. ikr Court ii eniiiled to s full and. »o far at 
pofvible, detailed aevouat of wbat happened, [p. 
1 72. col. 2,] 

The prselice of refusing to answer <|ueitioni (b (ho 
Sesaiona Court and of putting in a written ptaiomeut 
la a very pernicioui prsciier, Thera I a no jiroriaioa 
in tbe Code for 1 he making of a written aTatameat 
by an aceuaed and tho obnoua object of (he practice 
in many eaaea ia to defeat the proviidona of acetioa 
249. CHninsI Tewedure Code, probably baaed ou 
aear ideaof tbe Legal Adviiera of the seeoaed (hat 
he may giro kimielf away Thnt section if used 
inlrlliganily by Judicial Offeera, la of great u a# W 
aeouard pernona for w}in«« Iwncfit (be wctlon *41 
anaeted. A writ ten atatemcol d raft cd by an acciiasd’a 
Legal Adriaer can nevre have the aame value sa 
aiiaarri coming directly from theaccoa^'a month. 
Tbe refusal to answer queationa may be attended 
with great risk to the areuaed. for tbo Court is boued 
to qaeation him and a refusal to anewer may iovnivs 
an adverse inferonce againat him. (p. 179. cel. IJ 

&l««>sni. J. X. /foy, S. K. Sen and A. Sen, 
Counsel, and Bnbos Montnotho Kath Miikeeiee 
and PnhoAh CAundra rArt/fcryee, for the Accused. 

Mr. AAmad (Deputy Legal Re- 

membrancer. Bihar and Orissa) and Babu 
Knnta BeAari MaAvr/ee. for the Crown. 

JUDGMENT. 

C BITTY, J — In this caae the appellaot, 
Dwijendra Chandra Mokerjee, was found 
guilty of murder by the majority of (he 
Jory (4 to 1) and sentmeed to death by 
the Sessions Judge of Ebolna. Be hae 
appealed, and the natter comes before as 
alsn on a reference onder section 874. 
Criminal Procedure Code. Tbe petition of 
appeal contains no lase than 27 groosds 
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mniOft V. DWIJtN&RA CHAHDR4. 

bafl^ OQ tlie arrfira of Uw and 

inAtancM of misdireetioo on tbe part of tho 
learned Serious Judge. None of theee, 
bowever, have been toacbed upon in tbe 
argoment before aa and it was conceded 
for the appellant that there had been no 
want of fairness in the trial. The nain 
facts of the case are not in di*0Qle. 
The deceased girl, Aparna Debi, was the 
aecocd daughter Puena Chandra Bhaita* 
ebarya of Senhati, Senhati is about five 
miles from Shuloa on the other side of 
tbe river Porna Chandra died some time 
ago, Aparna was married to Chtru Chandra 
Mukerjee of Pabta nmr Danlatpor. He is 
the Head Master of the Siddipasa High 
English Sch'v)!. At the date of her death. 
12 November 1914. Aparna was about 14 
peart of age. She had attained puberty 
in the preceding Ckcitra and had resided 
with ber husband at PabU. but at the time 
of her death was living in her father's 
house. The other incnatee of the hoo>e 
were Satiah Chandra Bhsttaeharji, her 
eouaio sod the present head of the family, 
her mother, Bidbu Mukhi. her elder siater. 
Charabala, ber aunt, Birajmohini. Sara- 
diodo. a boy about 12, a cousin, and the 
iofaot daughter of Sitish aged seven or eight. 
Another aunt, Monmobini, also lived io the 
compound but in a eeparate but. She wea 
old and iuBrm and dnea not appear to have 
^•d any knowledge of the occurrence. 

Dwijendra, the appellant, ia the son of 
Samda Charan Mukerjee, who resides at 
Senhati and is President of the local 
penchoget. The appellant himself was a 
Head Constable in the Police force st 
Ehuloa. Be had a gun. a single-Wrelled 
12 bore bre#<h loading hammer gun. for 
which he held a license. It is in evidsncs 
that he osa fond of shooting and had a^'ot 
• leopard. He also shot pig* and birds. 
A number of cartridges were found in his 
bouse, aome loaded with shot other* with 
bullets, both lethal and spbetical. ^oie 
he appears to have loaded bimaelf. using 
black powder. It is aleo in evidence that 
be often carried the gun, especially at 
nigbt, for hts own protection. Be bad been 
employed in tbe Criminal loveetigation 
Bepartment and may have been in some 
danger from political suspects. He was 
well aeguainted with all tbe family of 
Obutdn Bbattaobarji. Puna 


Ohandra had b^en the ffiiru of hia father, 
Saroda, and Bidhutonkhi was the preceptor 
of Sar«ida’s wife, Dwijendra wa* a fre- 
qnent visitor at Puma Chandra's h^use. 
and it is said (hat he always treated 
Charubala and Aparem with the respect 
due to diiighters nf hi* Quru. There la 
no evide**ce ''f anything apprna''liing Im* 
propriety in the reU(int)« lietwesn Dwijendra 
and Aparna. There is evidence that 
there was some dispute lietween the 
family of Aparna and that of her 
hosband about money matter!?, Unt it <lneM 
not appear how far Dwi.ieodra was aware of 
this. On 10th September 1914, Satish, 
aa head of the family, had written a 
petition to the Khnlna Police complaining 
of Charu Chandra's ill treatment of his 
wife (RahihitI). This was given hy him 
to Dwijendra to deliver, but Inter on he 
asked him imt to deliver it as tho matter 
had been se(tle<l. The petition, however, 
remained with Dwijendra and waa found 
with him after the occurrence. It ia also 
in evideuce (though Satish now denies it) 
that Dwijendni accompanied Satish when 
he brought Aparna back from her husband's 
house. The precise date of that is in 
dooht but it was either at the end of 
Bhii'ira or beginning of ds»«‘a, i. f., in the 
week 12(h to 19th September 1914. Charu 
Chandra wa< absent from Psbia when hi* 
wife left, and it appears (hat his absence 
was secured by a bogus telegram. There 
is nothing, however, to connect Dwijendra 
with that telegram. All that can be said 
to be proved is that Dwijendra knew 
of the trouble between Aparna and her 
busband, and of ber return to her father'e 
bouse and the rea«ons for it. 

Op tbe evening of the occurrence, 12th 
November 1914, about 7 or 7<S0p. g. 
Dwijendra was met on the road leading 
from Sarada'a to Porna Chandra’s house by 
the two Sabirajv Bejoy Nnmar Sen Gupta 
aod Kcmenta Sen Gupta. All were going 
to the north and Dwijendra overtook them. 
Some remark* passed between him and He'oy 
ae to some medicine. Be was carrying a gun 
under hU arm. He had a ckadar tied 
round his head, ifalpAiio fashion, and wore 
a long black coat and slippers. Kementa 
said to him you are going out at night 
armed with a gun. Some accident might 
happen .” To this Dwliendra gave no reply 
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EMPEROR V. &VVtJEyDK* CHASOKA. 

b«t nn. TIi? went t« the 

hoQse of Ambika Charan Seu, their ro.shfirer. 

It shonld be auterl that the plan an* 
nexed to the proceedings, shows corrertl/ 
the buiWing^ etc., in Ponia Chaiidra*« 
h^xri and also the ra.U in the locality. 
Thera is no qin«tion a* to its correetness and, 
therefore, no necessity to describe it in detail. 

Aboot or shortly bcf.>re a r. m., the state 
of things in Puma Chandra’s htn was as 
follows: Bintimohinj was in the western 
kitchen. In that kitchen was a tin lamp by 
the lij^ht of which the bay Saradindu was 
eahijif his evening meal. There was also 
a hurricane hnjp on t lie verandah. Sitish 
was io th“ •istorn kitchen ciokina f.r 
himself, lb lumtikhr, Charabila ami .Vparni. 
who me^cd t'lrfeiher. Ch.iruhxia. who was 
far advanced in pre.;ii anry, rouKI rut cook, 
and A par 1 10 wojhi not. .She had cooked 
the midday meal, hut w.is uffendeil with 
her mol her, who had slapped her for 
some trill. riff oiTence. Bidliumukhi was 
tfivmgr SAtiah'a rhioffhter her food in the 
eostern kitchen. Charnbilo and Aparna had 
gone to the hut of their other aunt, M.»n- 
mohini. About that time Satish asked 
Biraiciiohini to call them to tome and eat 
their supper. She did so and they returned. 
Charabala went to, and remained for a short 
t^^me at, the western kitchen speaking to 
baradindu. Apirna went on, passed the 
eastern kitchen and went into the rfr/f<ie and 
into the middle room in the nnrtbern building 
from the east. About the same time Uwi. 
jendra came into the 6an from the south, 
liirajmohini saw him pass Itr, that is! 
pass the western kitchen. Bidhumuki also 
saw him pass along the nne'ik to the east and 
enter the northern bailding by (he eastern 
door, Satisb’s little daughter cried out 
Oh grandmother. Dwijen is entering (be 
house with Ins gsn uplifted.” ChambaU 
then came to the eastern kitchen and her 
mother told her to call Hurt .the pat name 
of Aparna) to come there. Charubala (ben 
entered the house by the easUro door, which 
would take her into the eastern room 
Almost immediately afterwards came the 
report of the goa, which was heard not only 
by the lamatee of (be hari bnt by others in 
the village. There is no doubt (hat Apama 
was then and there shot dead by Dwi jendra. 
whether .inUntionally or by accident, in the 
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middle room of the northern building. The 
bullet, which was fired at a very abort 
distance, struck heron the left temple about 
an inch from the eye, passed through her 
head and emerged behind the right ear, 
just above th» mastoid process, It etruek the 
vasi^rn wall of the ro im 24 inches from the 
ground. *>., just ab,>v« the takhtarmh and 
fell to (he ground behind the iakhtapfi^, 
where it was discovered on the 14th by 
.Mr. Cornish, District Superintendent 

of Police. Charubala cried out “Mother, 
Ban has gone,” and then “Dwijen 
has shot Buri dead and has gone away.” 
It u undisputed that Uwijendra did run 
away. Ke left tho northern bailding by the 
sonthern door, and in hi< h isie fell over a 
heap of fi i-e wo. >d which was lying in front 
of the Moiithern steps. He l^ft his slippers 
behind in the courtyard and just outside 
(he ban lie droppol the faro'ond of Ins gun. 
He was seen running away, within the ban, 
by both Biilhumukhi and Birajnjohim, and 
on (he road outside gnng south by Bo joy 
and Hemanta. Bej'»y muh for calchinir hold 
of him but Hemanta held him hack, saying 
he might get shot. Dwijen had the gun still 
ill his hand. Both the ladies and Satish 
went at once to the room where Aparna had 
been killed. They found her lying on the 
(Mtapoth against (wo pillows. Her head 
was (o the north and her face to the 
west. Her legs from the knees downwards 
were over (he south end of (he (Mtopoth. 
The mnaqniCo'Curtain, which was banging 
by three of its corners from the north and 
es-st walls, was alight in (wo places and 
Bidhumukhi put out the flame by slapping 
it with the palms of her bauds. Satish appears 
to have been so overcome wi(h the shock 
that he swooned. He was revived by pouring 
water on hia head. Wbeu he came to sensetf 
ke went or was taken to the baitahkhana. By 
this time, a number of the villagers had 
assembled, including Nepal Chandra Chakra- 
varti, Saroda Charan Mnkerjre, Akbny 
Duti, Dr.AmriU LalSen.Bhola NathCbakisi' 
varti, Nibaran Chandra ^d, Canai Lai Sea 
and three chouktdart. ^me of these 
persons depose to bearing the ladies of the 
boose crying ”0b Dwijeu, what a calamity 
(rdr6aa<xM) have you wroaght on as !” 

In the baifakkhana ia the preseoss of a 
namber of the villagers Satis h wrote 
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Uiiw to bo sent to the Polioe ei Ebolne. 
The first 6n(t (Exhibit 3) wee not complet- 
ed. The wording wm slightly altered and 
ibe letter re- written end signed by Satiah 
(Exhibit 3). As it is of importance, 1 set 
it out in fall: — 

*‘To 

The High in Dignity, the Officer in charge 
of the Thana, 

A cat Qsed to infest oar house, and I asked 
my disciple. Head Constable Dfrijen Mokher- 
ji, to kill ihat cat. Dvrijeo came after even- 
ing; and chasing the cat he entered into oor 
northern dardalan and fired op the cat. But 
he missed his aim; and my sister Aperna 
Debi, who was lying on a cot in the 
came to be shot on the heed, and died in 
consequence thereof. 1 have no enmity with 
Dwiien. Finis, bated Senhat*. Tharaday, 
the ^6tb Kartick, 1321. 

Sd^ Satisb Chandra Bhattacharjoe, 

Senbati." 

This was despatched at once by a messen- 
ger, but as he could not get a boat to eross 
the river, it was not recorded at the Police 
SUtion until 7 a M. on the 13th. Meanwhile 
the body of the girl was left lying as it was 
found, the room was locked and a cAoirkidar 
put on guard. 

Jai Suraar Cbakravarty, Sob-Inspector of 
Police, who was at Hejigram, heard of the 
oecarrence about 2 a.h., and at once pro- 
ceeded to Senhati, arriving about 6 a.M. ae 
held an inquest. He has described how be 
found the body, which was io the asms 
position as it bed bseo left overnight. Be 
also found an ear-ring on the floor. This 
evidently came from the girl’s left eais 
as that ju the right ear waa in place, and 
had been forcibly removed, as the hasp wae 
atraightened out. UwijendraS slippers the 
Sub-lntpsctor fcuud lying some 3 or 4 cubits 
apart by the southern rMcofc. He sent for 
Dwiiendra, who came at 10 or 10-30 a.M. 
and esplaised how be had come to shoot the 
girl, where he was standing and so forth. 
Dwijendra’s house was searched that after- 
noon. Nothing much turns upon what was 
found there. 

On tbs 14tb November Mr. Cornish came 
to Senhati. He too axatoiued the premises 
and as above stated, foaud the ballet by tbe 
wall beneath the takhlapoA. Ha too ques- 
tioned .Hwgeudra .and heard hie ver^d of 


bow tbe girl bad met with her death. 

Thus far the facts are not seriouaty dis- 
puted. There are two shernativea for 
consideration in thi?* ca^e: (!) the 

prosecution made out a case of dtslihcnto 
killing? (2) Was the death of Aparrm Debt 
the result, as the accosed iiiaintamM. of an 
unfortunate accident? U might, of course, 
happen that, while disbelieving the theory 
of accident, the Court might consider that 
the prosecution had not made out their 
but that is not the case heie. If the aceuW 
puts forward a substantive defonre of arcl- 
dent within the purview of section S') of the 
Indian Penal Code, it U iiiruinUnt upon 
him to prove it. Here the accused has 
called no evidence. He relief for proof of 
any fact upon the oral or ihyumentary evi- 
dence put before the Court on behalf of the 
Crown. As the acceptance of either alter- 
native means the rejection of the other, they 
may be conveniently considered together. 
Now. apart from the Fsets dctaileil aheive, 
therv is a considerable l>ody of evidenre 
which, if believed, leaves no doubt that l)w|. 
jendra munler^ Apanm. and entirely 
negatives the theory of accident. In the 
first place, how did he come upon the scene? 
On behalf of the accused an attempt was 
made to show that he spoke tn riaradindu in 
passing the western kitchen and also greeted 
Satish in the eastern kitchen with the woi'da 
**Thakur Mahashsi'*. It was argue<I that a 
man who had gone there with the deliberate 
intention of murdering the girl, would not 
thus make his presence known to the inmotes 
of the hari. Now there is nothing upon the 
record to show, nor do I understand it to 
have been the rase for the Crown, that the 
murder was so deliberate niH preine<1itsted 
as that. Whatever may have been his motive 
for visiting Aperna th.it evening, there is 
nothing to show that ho had aliesdy resolved 
to kill her. At the same time it is not 
proved that Dwi jendra spoke either to Snra- 
dindu or to Satish on his arrival as alleged. 
Saradiudu in the Sessions Cnurt in exami- 
nation-iO'Chief said he saw Dwijen pass the 
kitchen, but made no mention of his railing 
out. In cross-examination he said he did 
not remember if he did so, or if he had given 
evidence before ibe Committing Magistrate 
to that effect. In the Magistrate's Coort, he 
had said that some one called oat “Indu** 
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and lliat the voice seemed to be tliat of 
l>«vijen Mukeriee- It was suggested by 
the defence that this witne<s had been 
tampered with. There is na foundation for 
thjM . suggestion, and if there was any tamper 
ing It wa^ from the other side. Of this, there 
18 the evidence of the S^ub.lnspecU.r. who 
saw Akhoy Dutt Sloping Stmdioda in the 

i8 a 

child of 10 years old and it would be ansafo 
toreJy op<in his siutecuents the more so as 
pressure »as brought to be^p upon him with 

regard to them. It ih true that Uidhumukhi 
eajs slie heard li.dn call out who goes there 
and Uwgendra a# swered that it was he 
Un the other hand Uip<,j,u,>h,ni, who was in 
ilie weMern kirchen with Saradindo, llatly 
denies that D^gendia called to hem and 
wfii^iy accept hep statement. Then liatish. 
no d..ubt, >a>s that nhile he wascca.king some 
one calkd out I’hakur Mahashti" to hioi 
from the c.uroaid. lM<*Pe the Commitiinir 
Magiatrate he had said that some one had 
c»II«J cut tn him Uu ihm he could not n»ke 
out »l> voice it ««, Uidiiumukhi mj, 
thut ihuuBh Dwij^odi. „f„„ celled 

J liukiir Wehtslmi . uii ihix ,«ca,io„ he »»id 

cime throDgh the couriyu.d »,«) pe^ul into 
the hu»»e nithoulKiieii,vtiiigin«i,y 
'■utice.l hie enival, hut oithoot epeeking 
to any one. • 

’1 he iieit eyiileiice in chrenologicml order 
- lliuv Id U,urul..J,. .Now ,he cUime to 
«« l.ee..»., cye.wiiues, of the deed, end 
I htr evideorv he eirepud, the nee lor the 
hrowi, IS proved, sj,. |„d stopped „ ,h, 
««Meri, kiuhrii, .hileApainuhed gone on 
Hilo tlie hoQ^e. fl.sruh«lH (allowed after 
• ehoit lime eiiirruig il,« ninthern bnildins 
from the «.t. ci,, kh,s :-"1 then went to 
cell b« AperneJ froa, the middle room 
Igoiaefer M thedoor betwten the middle 
room end the eesteru room. I saw Dwijen 
building in the centre part of the middle 
^H.m. Seeing he l,K,k somelhiog out el 
bispoiktlanil toiued to the west 1 told mr 

eisler t., con,, aio.at her rk. as it ».* 

' “id this. Dwiieo turned 
round totbe east and levelled his gun. 1 said 
Dwijen.wbatareyondoing?- He firedhisgen 

Thl »"“«<l>ing to Ut- 

The shot killed my sUler. When I went to 
the place, my stater was lying down with,, her 
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Uce resting on her right hand. She was not 
lying flat down, but was reclining against 
thP pillows. Bcfnpe the Comcnittiog Magia- 
tralc. CharuUla M not claim to have 
acruai y the shot Krcd. There aha said 
that she heard the report as she waa entaring 
the ea«;eern room by the eastern door, and 
that she ran into the middla room in time to 
W Uwgen escaping by the snath door with 
l‘« gan in his hand. She has explained 
wnj ^hadid not tell the whole truth on that 
«*caajoij. Thoagh her reasons on paper may 
m.t appear very cogent, I think that what 
she now says U substeiitially true. It msr 
fairly be a.<«ked >Yhy. if it were really and 
truly an accident, should Charubsla aod the 
«lher member.^ of Aparna'a family combine 
to perjure themselves and make what waa 
only an accident appear as a crime. It was 
SQggeste<l that they had done so et the 
instance of Dr. AmriU Ul Sen, who, it was 
said, was on bad terms with Dwijendra and 
owed him a grudge. There is no foandatioo 
on the record for soch a suggestion. It is 
true t»*at Ur. Amrita La) Sen from the firat 
decline<| to Iwlieve in the theory of accident, 
and did not liesitate to Jet the Police know 
hia opiuion. He also recommended and 
iiisisW upon a Police investigation. But this 
any im^rtially minded man would have done 
under the ripcumstanccs, which, to say the 
least, were highly suspicious. In my 
opinion advantage has been taken by the 
defence of die untimely death of Or. 
Amnia Lai Sen to foist upon him much in 
thie rase for which he wss not in the 
sj'ghteet dcirree responsible, and in particn* 
lerthe renponeibility for the case being 
presM against Dwijendra. Or. Amrita 
Lai t>en was seised with smallpox about 
the time of the trial in the Sessions Court 
^id diH Ufore the trial was concluded, 
tljs evidence before the Com milt ing Hagis* 
trate was rightly put in and read at the 
trial. He had not, however, been cress* 
eiamined, though the accused bad the 
opporloiiity to do so, and tbe suggestions 
now made were, of course, not put to him. 

I bey are mere saggesriens and I see no 
«BpP<*tw that tbe testimony of 
Satiah aud tbe other memben of hia 
family or indeed that of any of tbe witnesses 
for the proeecntinn was at all more 
OAfavoonble to tbe accused by reaMo o| 
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•ny ^etion or ioaoeoceof AmHta Ut Son. 
I ciD M 00 other powible reuon why the 
membera of AparneV fenily sfanold depose 
folseJy agaioot the arcoeed. A,. imp.*rta„t 

»M 10 the middle room at the time when 

’ f”“ u"*f ‘he evideore 

a not a^oloUly clear» bat there appear 
to have k^n two Umps in the ea.Mern 
titcben which lighted the verandah and the 
coartyard to the east of the hooae. There 
waaalaoan earthenware lamp irwide the 
hooee. Bidhomokhi eays that ahe hed 
placed It IQ the eastern room of the dnlau 

the raetern to 
t&e Diddle room and that it wai eo placed 
in order to light both pooma. Cbarabala 
now eaye that thia lamp waa in the 
•oath window of the middle roooi. Before 
the Magistrate aha had said that aha came 
into the middle room carrying a lamp, but 
tbia aha now admits was not the case. She 
doat, bowaver, aay that thara was a bornrana 
Jamp burning at tha sooth waat corner of 
tba bad bidhomokbi also says that 

Charubala immadiately after the occorrenca 
had told bar of Ibie harricane lantern, 
and Bidhomokbi further eays that 

JDwijandrt wae carrying a Unlern» when 
nacame. There eeama to be some doabt 
abontthia lanterij, bot tha evidaDCa ia 
clw that there ware two lamps in the 
eastern kitchen, which would light up the 
space betn^een that and the house, and there 
was a lamp joat ontside the door betweeo 
two rooms which would give light to 
both. The middle room wa» certainly not 
J® , «®“Plete darkncM, as was suggested on 
bahali of the accused The nest question 
of impi.rtance ia the position of Aparna 
when she was shot. The atateinent of the 
acctwed, to which be coiiaisteiitly adhered, 
was that he was entering the middle room 
from the closed verandah on the eooth in 
pore nit of a cat, which bad run into 
that room, that when be was just on the 
threshold of the south door towards the 
west be brought down the gun from his 
•boulder to point it at the cat, that the 
gua went off, aod the bollet bit and 
killed Aparna. Now tbia would be 
■^possible if Aparna whs lying, reclining or 
sitting on the tokhiopotk. The evidence 
•hoKa that the jsuscie of tbe gan wbee 


6r^ was within three feel of and probably 

more chan two feet from her head 
ibis IS shown by the fart that her face was 
•wrched her left eye-brow and heir 
singed and her clothing burnt in one or 
two placM. i^eeiiig this dilfirultv, it was 
suggested that Aparna was not shot on the 
^aWt«p«A. but while squatting ori the 
floor near its srmth.weat corner; since it 
was also supposed that there must have 
been a considerable flow of hlooJ frnm (he 
wound (as indeed there was) the further 
wild suggest i/in was made that there had 

.1 r/ ehe tlon,. and 

MiatAmnta Lai ben had washed it up. 

washing his 

hands wiih ashes ahoHly hefme he left the 
house about 2 a. a. that night was the 
only foundation for that suggestion. Then 

lifted from the floor on to the fak/i/ap,^K 
and this was put to one or two of the 
witnesses and denied. Kor this suggestion 
too there IS no foundation in fact. Jf she 
was shot while silting on the floor by a 

.T? impossible 

that the bullet should have struck the wall 

^Wfepor* end 22 inches fr<*» the ground, 
ine evidence proves conclusively that 
Aparna was i^bot as she sat or rsclined upon 
t^heMt- The pillows were, soaked with 
Wood, and (here was a pool of blood 
Naeath the fckAfcjKwA at the spot when* her 

head lay. The f set that brains and blood 

were found by the nail shows that her 
head was somewhere near the wall, while 
the feet that the bullet struck the wall 
at riebt angles indicates (hat Dwijendra 
Wit somewhere m the middle of the 
room, and not at the s.>nth door as heal 
leges, f rom his stsleroent to Mr. Corniab it 

appears that the cat could not have been 
much moie than two feet from the mozsle 
of the guD when it went off This is 

abeolutely inconsistent with the undoubted 
fact that Aparna a head was about the asme 
di.taiicg /rom the nezele of the gen at the 
wue moment. Jn coocleeion .>n (his point 
.t IS ^oved beyond all r«.ao„,b(e doobt 
that (he acrueed entered the bouse by lb. 
eestern door end not from (!,« south 

eerandai H.s .tafemenf, therefore, about 
Lm pQ«n.t of tUe ct from that dii^tiw 
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cnnnot posMbly be true. 

It may be well at thi« point to deal general- 
ly A* 1 1 1 i 1 1» e a<‘c U'e<r s d efence of aeciden l” . It 
appears to me to have only two cimrastances 
to rec ommend it. one that there had l»een * 
some talk in Puma Cl. and pa’s house a few 
days before about driving away or killing 
a cat, and the other that it was mnioabtedly 
raised at an early stage of the proceedings. 
There seems to have lieeti some talk about a 
strange cat which was coming to (he 
C'impimiid and causing some annoyance. 
But the result of (he con versa! ion was 
certainly not such as would Justify 
l)wi 4 emli*n in coming to the I'oti as he 
dill and without further permission tiring 
at the cat inside a small room I* feel 
6 inches by \) feet. The ladies had 
expressed a reluctance to have the cat 
killed at all. It w'ould have been abhorrent 
to them to have it killed in a nKiui where 
they used to ait. But in my opinion it 
is wildly improbable that had he come 
with the intention of Hhooting a cat. Uwl. 
Jendra, who had a g<M>d knowledge of 
tire arma, shoo hi have acleil as he did. 
lie would certainly have apnkeu (o Satiali 
or .some one about it first, and obtained 
definite permission. There is nothing but 
Uwijendra’a statement to prove that the 
cat waa there at all that evening. If it 
was and he did follow it as he Hays, it is 
incredible that he should think uf shooting 
it with a 1^ bore bullet within a small room 
in complete darkness. As (o the gun going 
of! by accident, that too Is highly impro- 
bable. The gun was produced in Court. 
It has a very stiff pull and would be most 
unlikely to discharge by accident. Then if 
it was an accident, why did he run awayl* 
If this fact stood nlone it might not have 
much weight. But here we have the case 
of a man who, as he says, by an onfortuoate 
accident has taken the life of a girl friend 
in a liooae where all the family were his 
frieuda. Is it not more likely that he 
would remain and ei press contrition, and 
do what he could to make amends? In- 
etead of that be bolts away in the darkneu 
like a criminal. In bis haste, be drops his 
slippers, be falla over the heap of firewood, 
and then allows the fore-end of his guu 
to drop off. This last implies baste and 
some vbleuee, os the lore-end is by no 
means sasy to remove. An attempt was 


tills 


made by the defence to prove that when 
running away Dwijendra cried out 
*'ki k<trtelci an expression which 

might imltcate a feeling of horror at what 
had happened. The child Sarudindu was 
the only one who speaks to this. As I 
have said above, hts evidence cannot be 
trasted. It cannot, therefore, be taken as 
proved that Dwijendra made uso of any 
such eipression. Then we have the letter 
writtes by Satish tn the Police. Satish 
saya that it wav dictated to him and that 
he was made to write it. Of this, there cau 
l>e no doubt. lUs state of mind was such 
(hat lie c<iu]d hardly have written it of 
bis own motion; but there is an even more 
cogent reason than that, which 14 that it 
was impossible for Satish to have personal 
knowledge of the facts narrated. The 
suggestion that it was dictated by Amrita 
Lai Sen is absurd. Morenvec ho did not 
appear on the scene until the writing wM 
nearly complete. It was clearly inspired 
by some one who wished tn screen 
Dwijendra. There is evidence that it was 
Dwijendra's father. 8ar<ic1a, who dictated 
(he letter, and tins I beliove lo have been 
the case. Dwijendra presuruably ran away 
to his house, so that he would have seen 
his father before he came to Porua 

Chandra's house. They uiay very well have 
agreed upon what shonUl be said. Saroda 
then taking advantage of Satish *s weakness 
got him to write the Utter. This reduces the 
aigniticance of the cat* theory being 
advanced at an early stage, to nothing at 
all. The latt pieco of evidence against 
the accused is the Utter, dated ‘2i^d 
December 1014 iBxbibit 7), writton by 
him from Jail to his father. This was 
intercepted by Amirta Lai Sen and by 
bim m^a over to the Police through his 
brother. Mohendra. As to the genuiDeness 
of the Utter there is uo question. The 
request to bis father to have the old 
fore-end of bix gan fitted with a new steel 
piece and stamped with the number and 
the maker's name, may be susceptible of an 
esplanation compatibU with iuaoceuce. 
But in that letter he also asks bis father to 
use all hU endeavours to peisuade Cbota 
Thakurani (i. Bidbnmukhi) and Obaru- 
baU to depose in bis favour. Agaio he 
says: “Please tell Satish Thakur Mahashai 
that if my life be spared it will do hm 
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*’ “nd »g»in : "Afler coiunlting 

the Coansel plense win over (op get into 
yonp hands) the witneases n( the Thaknr- 
ban, otherwise there will be danger.*' 
Thja does not read aa the letter of an 
innocent, falsely accoeed tpan. It is true that 
in this case there is no evidence, which 
indtcatee the motive for the muf^er. If, how- 
ever, the evidenco as to the deed ia aoiBciently 
convincing (and in my opinion it U), it ia 
iCnmateml to conaider with what motive it 
waadone. If, aa 1 find, Uwijandpa fired at 
Aparna at a dietance of two or three feet, 
there can be no doubt that he intended to 
Wl her. it ia idle to speculate why he did 
to. What paaaed between them in that room 
IB DOW known only to Uwijeodm. There ia 
no need to aoppoee that the act waa pre> 
meditated, or that he had gone to the hooae 
with a fixed intention to murder the girl, it 
may have been done on the spur of the 
moment, the act being facilitated hy the fact 
that he had the gun and eartridgea with him. 
U ia nonetheleaa murder. After giving the 
case the fnlleat and moat ansiona conaidera* 
iion, there ia only one concloaion to which I 
«n wme, n>., that the accoeed intentionally 
killed the girl and that the etory of accident 
cannot poaaibly be accepted. It ie against 
all the evidence in the case and in its deUila 
ntUrly improbable. It does not appear why 
the Jurors who bronght in the verdict of 
goiUy teeommended that the eitreme penalty 
•honld not be inflicted. I agree with the 
warned Sesaiona Judge in my inability to see 
axtenoating circumstances. 

1 would dismiss the appeal and confirm the 
fsotence of death. 

BsAcflCRorr, J.— This case presents a 
fMtnre very onnsual in ca^ in thia country, 
an admission of the act which caused 
death, eonpled with a plea of accident. And 
Mcause It is such an nnuiual plea, the 
facts mnst, I think, be examined with 
particular care, for it would be lamentable if 
a candid story were rejected too lightly or 
from expecting too bigh a standard of con- 
duct from the accused immediately after the 
accident, if accident it was 

We have only one person , the accoaed, who 
oan tell us exactly wbat happened in that 
foooit for in my opinion we cannot accept 
the story of Cbarobala, aa told in the Sesaiona 
Courts that ,sb e notuaUy saw the * oocappencei' 


It is poa^ible that she may have seen what 
she Miysfihe saw, but the expliuiotion for not 
telling the story in the MuciHtrnle’a Court, 
ie not to my mind entirely sntisfavtory; at 
any rate it would be extremely unanfe to act 
on evidence so far in advance of the evidence 
given in the Magistrate’s Court. 

The accused has this in his favour, that his 
acts do not suggest a preuieditated murder. 
The Alipper^ which he woivniv h^-avy and 
without heels and caused a shu/fiing st.und us 
he walked. They are not the sort of hK.tiveur 
one would expert a mau to vst ^vho waiUcd 
to conceal his preNence. The p.isjtion in 
which they were found, imlk-ales that ihpy 
were diaearded or fell off ns (he ucco^ed ran 
away, rather than deliberalidy taken off 
before (he accused entered the building If 
the accused calle<l out to baliuh, a^ Satiuh 
says, though bidhurDukhi dei.iVs the fact, 
that does not auggest an intention to cmi* 
ceal his presence. This net k of course, open 
to (he suggestion that ha wUheJ to see if the 
coast was clear. Apparently Suti^h did not 
answer, and < herein therefore, nothingtoshow 
that accused knew that anyone of dm house- 
hold was about. Neglect to conceal his pro- 
sence coold, of course, be reconciled with the 
theory of premediUted murkier on the sup. 
position that accused inUuded to plead 
accident, but if ha had a story of accident 
ready, bis flight from the spot ie inexplicable 
except on the theory (hat thiuking bis pre- 
sence to have been unobserved, he suddenly 
abandoned that idea. But 1 do not under- 
sUnd the Crown to have com itted itself to tlia 
theory of premeditated marder. 

Seradindu’i evidence that when accused 
ran out of the boildtng he cried out "ki kartr 

kiiccnlam'* is strongly pressed iu accused 'a 
favour. If true, the ejaculation is capable of 
explanation as one of remorse for ao act done 
intentionallyou failure to achieve some object 
as well ae of an act done unintentionally. Un^ 
fortunately Sandiodn mentioned this ejacu- 
lation of the accused for the first time at the 
trial and there ia good reason to think that 
attempts were made on the part of the 
accus^ to loflaenee the witnesses, thongii in 
Mgard to the Sub-Inapectop's evidence that 
Akhoy Outt tutoring Sacadinda in 
tbe t/ourt premises, I feel sceptical. The 
explanation which he gives for not informitig^ 
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t>>e Public ProsecQtrtr ftr the Conri Inspector, 
IS (o my mind insufficient. 

The statement of Set(«h Kandu that ac* 
cii«ed said Buri has been killed by a bullet 
from my cun," is a statement of the same 
class, susffestihff accident. The witness's evi* 
deuce intW Sessions Court is an improvement 
on that given in tlie Magistrate’«> Conri, 
wbere the accused, when asked by the witness 
who he was. is reported to have said only I*’ 
and nothing more, In this rase, however, a 
statement to the same effect as that made in 
the Sessions Court had been made by the 
witness (^>the Police during the investigation. 
If true, the accused conld not then have been 
attempting to conceal his identity: it is pos- 
sible that accused had then realised that 
Rirajmohini had seen him an ! possibly also 
that CharobaK an^f Saradindu had, und con- 
cealment being useless thought that hia safest 
course was to allege accident. 

The strongest point in accused's favour is 
the apparent absence of motive. Th* learned 
Deputy Legal Remembrancer euggesU that 
the motive: though known, was concealed to 
av'dd a scandal. On the evidence there is 
nothing to support the suggest i'oi. ami the 
absence of motive would be enough to turn 
the scale in the accused's favour in the 
absence of eny account but bis own, if 
that account were a reasonable and 
possible one, and not shown lo be untrue. 
I am prepared to accept the story that a 
strange cat had been a niraance to the 
household, that Satish bad expressed a 
wish that it should be made away with and 
that the accused was prepared to ahoot it. 
Ou the theory that s^atish believed that 
accused was chasing the cst, lesmed Counsel 
fur the accused based his expKoaliou of 
the letter that was seat to the Police giv- 
ing information of the occurrence. He 
argued that Satish put two aud two to- 
gether and ao sent the letter, wbicb is 
true in its main detail but not In all the 
facts, and that Arurita Lai Seo Gupta, 
whom he made responsible for all accused's 
troubles, attempted to eoppreas the letter; 
but throughout bia argument, till reply, 
repudiated the idea that accued’a father, 
Saroda, had anythiug to do with it. fie tbet 
conceded that possibly Saroda brtsogbt 
iulormatioo to tbe bousebold that it was an 
aopident. 


tl9U 


I am not prepared to accept the theory 
that the information was guess work oo 
the part of Satish, a guess that happened 
to be correct in ita main detail. If it had 
been merely a matter of inference, it ia 
highly improbable that bo would have stated 
it as a definite fact. It ia not suggested 
that any one in the house saw the cat that 
evening. Saroda wss early on the scene 
and it seems to me not only in the highest 
. degree probable in any event that be 
hrrmght the story of firing at a cat which 
Satish was willing to accept, but if the 
defence set up by the accused is true, it 
seems to me that that is the most natural 
thing lo have happened, for if accused waa 
afraid to face the household, it was very 
natural for his father to go and explain 
matters. Hut that line has not been taken: 
it would have made Samda'e appearance in 
tbe witness-box an alisnlute necessity on 
behalf of the defence, ar>d the defence must 
for some reason or other have been unwilling 
to risk that. 

i aui not prepareil to accept the sugges- 
tion, rnade on no sound basis, against Amrita 
Lai that he got up the ca.seagainst the accused. 
If Amrita Lil was responsible for the 
members of the h<nisehold giving faLe 
evidence or suppressing the truth, he would 
not have openly stated in hit evidence that 
he told the choirkiiizr to inform the Police 
that he did not believe in the theory of cat- 
killing and have reguested the presence of 
the Superintendent of Police. That he did 
aend this message is supported by the formal 
inforisstioo drawn up by the Sub-Inspector 
on the morning of the I3cb. 

1 havesaid that we most not too lightly reject 
a candid story of a'^cident. Equally, we must 
nott4jo lightly accept a story to which by 
reason of its apparent candour we naturally 
incline. When a theory of accident is aet up, 
we are entitled to a full aud, so far as 
possible, detailed acroont of wbat bappeoed. 
lo ibis case we do not get it. The accused 
was ill advised enough to give equivocal 
aoswers to the Committing ilagUtrate aod 
some of his statements were octrue. This 
does not matter much as lo the fact of bis 
alleging accident, for he had alleged that 
long before, but it was tbe first opportunity 
be bad, in the cooree of the enquiry, of 
dieelosing the facte to a Judfoial Officer- 
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Then in tho Snsaioas Conri he pot in n 
written stotemeot, whteb atle^e (het he 
conld not see whether there was any one in 
the room when be be^n to aim at the cat. 
beoanse there was no lamp in the room, 
hot omita to explain whnt is extremely 
importfint. how he came to know, after the 
gun bad gone off, that he had killed Aparna. 

This practice of refasing to answer qnes* 
tione in the Seaeions Conrt and of pntiing 
in a written statement, which it may he 
aaid has now become almost universal in 
the Province, but which is largely a growth 
of recent years, is a ver>' pernicious » ractire 
and in my opinion the sooner it is put an 
end to the better. There is no provision in 
the Code for the making of a written slate* 
ment by an aceased and the ohrions object 
of the practice in many cases U to defeat the 
provisions nf section 34^, Crimiral Procedure 
Code, probably baaed on some idea of the 
Legal Advisers of the acrnsed that he may 
give himself away. That section if ased 
ioUUigently by Judicist Officers, is of great 
Qse to accaasd persons f«)r whose benefit 
the section was enacted, A written state' 
ment drafted by an acrnsed V Legal Adviser 
can never have the s^me value as answers 
coming directly from the accused s mnotb. 
and it cannot anticipate the points on which 
the presiding officer considers esplsnation 
desirable, It freqaanlly happens that verbal 
explaostion is r^fosed and ths promissd 
written statement never filed. The refusal 
to answer questions may be attended with 
great risk to the accused, for tbs Court fs 
bound to quealion him and a refusal to 
answer may involve au adverse inference 
against him. 

In this case, the patting in of a written 
statement instead of answering questions is 
particularly to be deplored, for it Is clear 
that on a story of accident many quest ions 
natnmlly arise. Four obvious questions are. 
how did accused know that he had killed 
Aparna, wby did ha uae ball cartridge to 
shoot a cat, bow did a gun with so stiff 
a poll go off accidentally, and wby did he 
run away. The first of these is particularly 
important, as i shall show later: I am willing 
to assume that a possible explanation could 
be found for the other three facts, which 
are prime /ac»> snaptctoua. 

One extremely iaportaci point agmiust the 
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kceoMd I, the .Utement nf Bidhumukhi 
that she saw accused enter the building hj 
the east door. If believed, that statement at 
once stamps accused’s story as untrue. As 
IS rmtuml there are some xtatemants in her 
avideii:e in the SMsinns Court, which are 
not to lie found in her evidence before the 
Magistrate. Any difference that there may 
be between the two depositions is not of 
great imporunce. but this particular slate- 
ment was made in the .Magistrate’s Court 
and inspite of iU importance, there was no 
crosa-eiammatian on it. Xo doubt the 
accused had already jjidicMed his de fence 
which was incMiiaiRteiit with that sratement 
but the witness ought to Jiave been pressed 
oil that, which is perhaps (he most import- 
ant aiatement in her evidence. If failure 
to croas-esamine on it was an accide.iial 
omiaaion, which is iiuprobabJe in Counsel of 
Mr. Roy’s expsrience. it was a most unfor- 
tunats one. 

Tb»j^uwd oat to th, v.rint. 

Folicv Officers engaged in the investigation 
tbs spot at which, he aaid. he was when the 
gun went off. His sutemsnts do not appear 
to be ronsUtent. Mr. Cornish says (he 
distance was a Iviot four yards from where fjie 
woman was. This is rather an inaccurate 
Delhod of description. If it means four yards 
from her feet there is a great difference 
Iwtweenlhe spot shown to Mr. Cornish and 
that shown to Bub- Inspector Jai Kumar 
Chakravarri. to whom the spot shown was 
Sor 8| cubits from deceossd’a head If 
Mr. Cornish referred Co the deceased’s bead 
and the language will hardly bear that 
construction, the two places are the same 
The difference involved in Mr. Cornish's 
looeene.ss of description is practice JJy the 
whole length of the g.rl's body. The spot 

pointed out to the Deputy Su peri nr undent 
IS stated by him to be 3i cubiU to the south, 
west of the door. He did not measure the 
disUnce till six weeks later: In the circum- 
stances the accuracy of his memory ss to (be 
exact spot, may be questioned, though 
evidently it was not quits tbs same soot «« 
that pointed out to Jai Kumar. 


pnwibiy be sog^sud that 
the difference in the ep„„ 

the different Pnlice Officer,, oneld be 
eepleinrf nn tlie seppositiun that the 
accnaede etterH.OD wee more centred on 
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the pointinjT oat of the (lire'’lion of hie 
tire then the spot nt whirh he stood. 

This suppoviiion wooM Imnlly eipUin the 
varying positions given by him to the cat. 
Liut let thut pn««; there might l>e aome 
confusion aa to the exact position of an 
animal of mpid movement soch as a cat, 
and let Us nssnme for the purpose t>f argil' 

mrnt the p'sitinn moat favourable to the 
accuaecl, the one pointed oat by him to 
Jai Kumar. That would be just by the 
soutli*east corner of the ise'^temmoat of the 
two d<»or pillars. That point is 12 feet from 
the point where the hnllet hole in the wall 
waa found ami *• feet .'i inches f^>l» the edge 
of tho 

From that spot, the girl coaid not have 
been shot in the pasition in which she was 
found lying in the be<l. Nor could she 
poi>sib|y have been shot» if, as suggested, 
squattiug on the door at the foot of the 
bnl. The position of the hole in the wall, 
if nothing vl'^e, makes that impossible. 

Xow comes the importance of having a 
■tatemcht from the accu'ied how he knew 
the girl had been killed when he had not 
seen her before. Death most have been 
in<>tantune<His, she could nr| have cried 
out and hartlly have moved. He most. 
therefoiVi have seen her. Ac<'ii«e<rs sagge«. 
iion practically commits him to the case 
ihat the girl was aitcing on the thtor or fell 
on the Hoor. and that mast be untrue, for 
1 liiive no donlil that she was found on (he 
hed by (he tirst person ivho entered the 
room after the gnn was Mred. 

Now. it is a mther carious thing that a shot 
fired from the place shown by the accused at 
5 feet from the ground >'• I take 5 feet as about 
the pi\d)abU height of accosed's shoulder as it 
is argued he was a tall man— directly at the 
hole in the wall would pass the edge of the 
tQkhtoj>o$h 2 feet 0 inches about it, which would 
be about the height, the girl’s head migbtbe 
expected to be if she were sitting at or near 
the edge of the taktitupiuh. Kiactitade U 
iropossihle for we do’nt know the height 
of the girl; she is said to have been about 
the same height as Charobala and was 
apparently tall for her years as the Civil 
Sergeon seems to have over*asti mated her age 
—he puts her down as aged about 16 whereas 
in lact sbe was about 14. If she bad 
been shot when sittiug oo tbe f<tAiUopos4 ueus 
(he edge, it is possible that sbe would hart 


fallen in the position in which she waa 
found. This was not a theory advanoed on 
behalf of the accused, but one which I thought 
ought to bo considered in view of accused’s 
sllegntion (hat he did nut see the girl before 
his cun went off. 

There are two diffimltiea to accepting 
such a position. In the place, assum* 
ing accused's contention (o be correct that 
there was no lamp in the room, there would 
have been a background of light, for the light 
from the lamp rn the eastern room most have 
fallen acrans the takklopith though the sooth- 
west comer would have been outside its rays, 
and the accused coald hardly have failed 
to see (he girl with (he background of 
light. In the «etiosd. there is (he more 
serious difficulty that if there had been any 
ecorching at all, it would not have been to the 
extent oliaerved in this case. The distance 
from the accused’s shoulder to the girl’s 
head would have been not less than 6 feet 
9 inches and from the mussle of the gun to her 
head not less than 2 feet 11 inches. In (he 
experiioenifl made by Hr. Cornish, there 
appeared to him to be no scorching at 3 
feet, while in the preseut case there was a 
great deal of scorching on the face and head. 

Added to this, is (he fact that the shape 
of (he hole in the wall made by the bullet led 
Mr. Cornish to the opinion that the bullet 
had been tired at right angles. 

The physical appearances then contradict 
the accused's story; and it is disproved at 
the start by the evidence that accased 
eptered tbe boildiog by (he east door. 

1 have most am inusly considered the case, 
giving the aocused the advantage of every 
possible theory for the points left unexplained 
in his story even whan that story ought to 
have been explicit, and I can come to no 
other coiwlasion but that the girl's death 
was not due to any such accident as defcrib* 
ed by him. 

I. there fa re, agree in thioking that we ought 
to dismiss tbe appeal and confirm the sentence 
of death. 

Apptal dUmiiHd. 
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MADRAS HIGH COURT. 

Criminal RBmtos Cas* No. 269 of 1915, 
Criminal Revision Petition No. 210 of 1915. 

S^ptemW 24, 1915. 

JoAlJca Sir* William Ay ling Kr 

In reBAPU NAIDU AKO OTBCR^ — ACOI'SEO 
— Petitioners. 

Criminal P*wtUr» Codf iJd V nf IR0ft), t. 434-^ 
I© arek*e4 

ifpitrttttlt/, tfftri of. 

!b a cAie of riotiiiE w1i©rc (U« MApi<r«ie hut fHilp4 
Meoniid»r l)i« i>Qp«iioa w|,fih..r ih,. (>vid©n©p rreitnl* 
IDE CAch inrtiWaoBl ao©n«Mt if, •umn^nt to kHaw 
tbot ho particIpArcd in IW riot ins;, tbo cutivirtivii ia 
4Bd lioUlo to bo cot «*i<lo. 

Pot it ton. and or t«ction 4 43r> ond 439 of th« 
Cftdo of Cnminul Piwedor*, 1899. praying 
the High Court to roviao Iho ordor of the 
Coart of the Joint ilagistrate cf Tindive, 
nem in CriToinel Apprel No. 21 of 1915, 
preferred egeinat the jndgmentof the Coart 
of the Stetinnery Sob-Magietrete of Tindive* 
nem in CeUnder Cese No. 105 of 
1915 

PACTS.— A narober of persona were 
oherged before the Stationery Sab.^Iegislrate 
of Tindivenem with the offence of rioting 
puniehehle order section 147, fiidien Penal 
Code. The Sab*Magistrate convicted eUven 
persons. Agairkst these convictione. sH the 
eleven persons nppenled to (he Joint 5fag:r. 
irate of Tmdivanem. The latter officer 
npbeld the convictions. Tn the jedgment 
which he wrote, he fairly discossed the 
pPosscotioD story as e whole and assigned 
TsoeoDS for accepting the same. He. how. 
aver, emitted to consider the cnee of etch 
accosed separately and declined to discass 
the evidence regarding aliht, on the ground 
thet one wUnese only a poire to nlibiaa behalf 
of each scented and the esme wse not 
corroborated. The accosed, thereopon, pi-e- 
/erred this revision petition to the High 
Court. 

Mr. T. V. yiuJhHkrtthna /per, for the 
Petitioners:— The conviction is onsostainable, 
insamorh as the appellate Magistrate has 
failed to deal with (he case nf individoal 
accosed eeparatrly. The case being one o? 
rioting, it is very essential (hat this shoo Id 
have been done, m the qaeetion of partici* 
pation was important. Then again the 
Joint Magistrate hae gone wrong in 
declining to discoes the evidence regarding 
dtbt. Thereoeon oeeigned for aochaooarse 


w that the afi5t evidence ia spoken to only 
by one witness for each nccused and is not 
otherwise ^rK.borat..l. Thiseffain isHenrly 

wrong. The tiltU of second accn*cd it 
snppnrted by I). W.s Nos. 2 end 5, that of 
oth end bth accused by D. IV.s X„*. 4 a,„| 5 
and that of the llth accused by 1 ) Wg S,,* 
1. 5. 6 and P. \V. No. 9. The shole csse ie 
the outcome of enmity es will hespparent 
from the eross-es«n>iii»tion of P. W No 1 

The Publie Pm^Hior. for (he fioveniraent 
•’■S''"' «PP«rtof (hr ronvWmn. 

UKUfcR.— The judgment of the Joint 
ilsgiKtmte, while fairly discussing (he pisi. 
aecution story as a wh<de ant] giving .satlsfac 
tory reasons for accepting it, hns omitted 
U> wtiMder the case against the 

iMtividuel accused separately. This is very 

necessary in a rioting case in which 11 
accused are implictlcd, and in which the 
occurrence in obviously the nu»co«,e of 
previously eaisting ill.fealing. The Magix. 
trtte hn*. in fact, declineil to discuss the 
eb5i evidence on (lie simple ground that 
each aUbt is spoken to only by a single 
witness. This is nnt so. The nl,6i of 2nd 
accused is Kuppi»rteil by the 2 nd nnd 5 ih 
defence witnesses; that of 5th and Qth accused 
by the 4(liand .'ith defence witnesses* and that 
of llth accused by the lit. 5tli ami Cth 
defence witnesses, as well as 9(h prosecu. 
tion witness. The case of (hie latter accused 
calU for apocial ennaiderntion a|s<i, as he 
in adoiittfrily a particular enemy of the Ut 
prosecution witness, and cro-s-esamination 
of the latter has been directed to show 
that he has been impleaded felseJy on that 
acore atone. 1 think it must be saiil (hat 
(he Magistrate has failed to consider the 
quescion. whether the evidence regarding 
each individoal accused is sufficient to ahoiv 
that he participated in the rioting. 

I, therefore, set aside the order of the 
Joint Magistrate and direct him to restore 
the appeal to Rte and dispose of it accord 
ing to law, giving the parties an opportunity 
of addressing fresh arguments if (hey desire 
as K-owrds the individual complicity of 
accused. * 

PatiHtm aWfiefd-^ Cn$e $a„t bach 



17« 


IN'DIAN CASES. 


KiUALlNOAU fllbkl V. tlAiA Cr RAUSiAik. 

MADRAS HIGH COURT. 

Cbimixao Revimios So. 270 or 1915. 
Ckcmixal RuMsio:f PeriTiox No. 221 or 1915. 
October 7, 1915. 

Preieni: — Justice Sir Willmm Ayling. Kt. 
RAMALINGAM PILLAI, aucst or twu 
M isoKSDf l^ircCKirOORSAMl THEVAR 
— Party Nos. 2 A L'ocMiEit'PsTiTiObK^ 
— P8TlTU»Seft< 
i^rsm 

RAJA or RAMN'AD-Pactv No. 1 — 
Ri:»rnh*uE.HT. 

r 18tW^, *. 1V»“ 

PvAnpjsiOM, Aak In of 

jfonviO't Cu'i^ »/, «■» 

In pF»vr'vi1iiitfri uixAor lO, CriiuiBal Pro* 

Cf<luro Code, r||.> «dl ciK|ujro iuioche f»c( 

of KtiiQl po«»'k«n>ii irf the «ub}vc( nf dopiii<* h'varl 
loa of th'llv.'ry of lr« to a partr 

l»v a Civil I'onrt tiiuler the iicovistoaa of rnlcl^ 
Urd«r XX ]. Civil Pr>N.H jurv C«Mle. 

Petition, under aectioiiA 4*35 and 429 of 
the Code of Criminal Procedure, ls>9:$, 
pruyin? the HiffK Cuart to revise the order 
o{ the Court of the Snb'Divieional first 
Class Magistrate of Ramnad DivUioo, in 
5lUceUuneous Case No. 2^ of 1915. 

Mr. G. S. Rn/Hachaudra Aiyttr, for the 
Petitioners. 

Messrs. L. S. VttearQghfxva Ai^r and 8, 
Kn^hfiaoiaeKnriuf, for the Respondent. 

Tbe Pftl/lie Proitcufor^ for the Govern* 
ment. 

ORDER.— The order of the Subordinate 
Judge, Exhibit A, is passed under Order 
XXI, rule 913, of the Civil Pmeedore Code, 
which applies only to cases id irhieh the 
property is in actual possession of a third 
party— in this case, the present petitioner*: 
and tbe Subordinate Judge u very careful 
to state that it does not prejadice their 
right to the interest claimed by them 
(petitioners) or their right to resist Peria* 
sami Tbevan (under whom respnodent 
claims) when he seeks physical possession. 
Exhibit D, tbe delivery atialuhi, U to the 
same effect. 

These proceedings have no bearing what* 
ever on the actual po«session of the lands 
iu divpnte. which is the only subject of 
enaui ry under section 145 of the Criminal 
Pr^edure Code. 


[1915 

CHfMIXKALA CHlKHa.a8DPT tr. ttlPBXOB. 

The Joint 5fagis(rate relying on Exhibite 
A and R. has declined to exercise tbe 
jurisdiction vested in him of enquiring into 
the actual possession of the Unde and 
parsing an order in favour of tbe party 
in whom sneh actual possession is fonod to 
reside. 

His order ia set aside as illegal, he 
will restoie the case to file and dispose of 
it according to law. 

Pei li ton oitoiml; Order tel aeide. 


MADRAS HIGH COURT. 

CarxiXAL Hf;Tj>rox Oa«c No. St>9 op 1915. 

Ca'*e Keprbkso No. 43 or 1915 . 

July 30, 1^15. 

Prwa/;— Mr Jnstice Se.ihagiri A iy ar. 

OHKMJKiCALACHlNNA RALf akd 
A « otf I K a — A cc I’^ee 0 — Pbti Ti OP r Ks 

rtrt¥$ 

EM PE RO R — P«o<tvcr toa— O pkjsits Pabty. 

Cnaiisef ^m(y4ujT— .Vo/i'«« fp ln*p«6ipr 

tA eKerff of ca^f, hefor* iXitenoiitf ttf it, MrceMiVy o(. 

Uacivlfuic i» bound to give notice Ui tU* 
Police Inspector in cliorgi' of n rsse bofnrr diipoA* 
ing of i(. 

Case referred for the orders of the High 
Court, under section 43 4 of the Criminal 
Procedure Code, by the Sessions .fudge of 
Coddapah in his letter, dated the 24th Jane 
1915, No. 509 Criminal. 

Mr. P. R. Grant, on behalf of the Govern* 
ment, 

ORDER.— The conviction Ja clearly 
wrong, As pointed out by this Court on a 
previous occasion, the 31 agist rate was bonnd 
to give notice to ibe Police Inspector 
in rbarge of the case before disposing of it. 

The conviction is set aside. I direct tbe 
Magistrate to re*hesr tbe appeal after giving 
notice to the Inspector. 

Concietion tel atide. 
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CALCUTTA HIGH COURT. 

Civil Rclb No. 1036 or 1914. 

Jnly 21. 1915. 

Jcilice Sir Asatoah MookeriM. Rt., 

And Mr. J oat ice Beechcroft. 

SAFER ALl MANDAL^FuiifTirr 
ANP OTBiRS— DAnSMPilfTa 
— PBTITIOHLR3 
vrrtitg 

GOLAM MANUAL aKOtusr — 

DampajiTs— OppoMia Pahtv. 

Cantc C9Hfh> 4et OX V 

ii. <1. ($)— $^jn{ pertvMl^fUrmt 

for Kwriuftad Umd^ContfrHehun ®/ 

Th«*pecial tutborlfetioh cQDifupkrcO Lv elauM* 

uf tlie Mcoad i^cImiJdIc to the Pr«>^’iQc«l ^aiall 
Cavse Coorts Act it eaiirely venoMi to tbc 
pieaidjag Jadge. (p, |7«, eol. |.J 

SmWf — By cuictiae claute K of Scl»et]ttU 11 to (be 
FrovtoeUI gioaU C»u« Cwixii Act the Le^ikUiare 
IbUoded that euita for the recovery of reni •fcwnkl 
be tried uader the Small Caaee Court priK 
eedare ouly by each Jud^e ae bare been csprertly 
aathonted loeierclie jurirdMiua in (bat behalf, it 
v^aot iotendcd (bat juriidicrionehotld be ceafemd 
V aguural order on a particular SoiaU Caute Court, 
l^ipaetiro of (ha qualiheatMae of the iadivldiiel 
omcer who may preeldc theraia. (p. 178, col. 2.] 

Civil Rule agntnat thv following deciaion 
otlbe Court, dated the 4th Jane 1914, in Civil 
Roje No. 2&1 of 1914:— 

Thie it a Rnle to set aaide the 
JRdgmeDt and decreo of a Small Cauae 
Court Judge, od the ground that he had no 
junad lotion to try the auit, which ia for re* 
covary of rent of hoDestead land. Objection 
waa takes in the Coort below that under 
^oile 8 of the eecond Schedule to the Small 
Cause Courts Act, ench a euit was excluded 
the eognixance of a Small Cause Court. 
Ihw objection was overruled on the ground 
that a similar suit in respect of this very Und 
•1(5^ M a Small Cause Coort suit 
to IWo. In our opinion, the view taken by 
tbe Small Cause Court Judge is erroneous. 

“It is plain from daose (8) that a suit for 
Pwovery of rent other than a house-rent is 
not triable as a Smell Cause Court suit C Uma 
OhumMcndal v. BiJaH PeutfAd)]. unlese the 
Judge of the Small Cause Court has been ex- 
press Ij invested by the Local Goveroment with 
autbonty to exercise iurisdielioD with respect 
thereto.^ It is possible that Babu Baharilal 
Chatterjee who in 1906 tried tbe previous 
auit for rent, had heeo invested by the Local 

(1) IS 0. 174 


Goverument with authority to exeioiso juris- 
diction in respect of suits for recovery of rent. 
But it ha.i not been shown that the present 
Small Cause Court Judge, Babu Tineowri 
Chowdhory, Ims been so authorised. A 
special authorisation under clause is en- 
tirely personal to the presiding Judge; it is 
not is if the Court wero specially invested witli 
jurisdiction to try a pa(4icu1ar class of cases. 
Consequently, the mere f;ict that a .iimilar 
suit was in 1006 tried as a .Smiill Cause Court 
suit doe* not show that the present suit could 
have been similarly tried. 

"The result (hat (hU Rule is made 
abaoluti'. the decree of the Small Caum' Court 
Judee set aside and the case returned to him 
in order that it may be tried as (i regular suit. 
The petitioner it entitled to his costs both 
here and in the Court lielow. Wo assess tliu 
bearing fee in this Court ut niie guld 
moAKc.” 

Maolvi ir'fAed ilotsfin, for the rotitioners. 

Babu FurfH/tn •Su*/<tar Rnuer/ec, for the 
Opposite Party. 

JUDO ME NT. — We ai^e invited in this 
Role to review our judgment in the case 
of Ooiam houiial v. ^e/cr Aft Mandat. Tlmt 
Rule was obtair^ed by the defend ants, in a 
suit for recovery of rent of homestead land, 
to set aside the decree of the bmall Cause 
Court Judge on the gmund that be had no 
jurisdiction to try the suit. The Rule was 
heard f^partrou the 4th June 1914 and was 
made absolute. On the 3rd September 1914 
the plaintiff and (wo of the defendants appli- 
ed to us to review our decision on two grounds, 
namely, firri, (hat the notice of (he Rule had 
not been aerved upon the petitioners, and, 
recoadiy. that raateriala essential for a correct 
decisioo of the question in controversy w’eie 
not placed before tbe Court. We accordingly 
graoted tbe present Rale. The allegation 
that the notice of the Rule had uot been duly 
served, has not been oontmdicted by the 
opposite party. We have consequently allow- 
ed the matter to be re* argued, and this courso 
was clearly desirable in view of tbe fact 
that the qoeetion raised ts one of jurisdiction, 
which may affect the decision not merely of 
the case before oa, but also of other similar 
cases tried by the Small Cause Court 
Judge. 

The plaintiff sued the defendant for re- 
covery of arrears of rent of homestead land. 
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Al.l MANDAT r. MASPAL. 

An oUjcctiun taken b^* the iWfc:Hiantd that 
tliG :«uit vvA« excluded frnoi the cogniiniiee 
of the SmnU Cnuse Court by Article 6 of the 
Kocond Schedule to the Sioall Caose Conrts 
Ai'i uas uverroled by the Judae in the Court 
below on the ground that a similar 
Ml it in roApect of tbU wry hind bad been 
tried as a Small Caose Court Auit in IDOt). 
W« '^ei ii«ide the decree mitde Uy the Small 
Chui«e Court Judge in fivour of the pliintiff, 
on the ground that there was nothing l > show 
that the Judge had been e\pi‘vss|y invented 
by the L<>ca1 Ctovernment A>iili uuthoriiy to 
jur ''diet ion with respect to suits of 
this ehss. ^Vc are now invited to review oar 
decision on the gi^und that the Judge had. 
as a iiKitter of fact, l>een <luly autlioriaed by 
the lyic.il (lovernment. In suppitrt of this 
contention rebiiuee hi a l>v«n placed upon the 
following iM'lilieation <d tbo (tiwernnicnt of 
|ten<nl dnled the Jlst June 

*']. t iu*s Moti:le<| that the Munsifa of 
Abi*' re I’ol S< il tali in the D'acret of 
IhoL ' < >*re wsreil under claus* (^) of iha 
second Schedule of the Provincial Small 
Cause Courts ActClXof ltd7) with |>ower 
to try. uiid*r the Small Cause Court proce- 
dare. suitA for the recovery of rent of home- 
H lead land s > lihiti iHeir raapective jarisslic* 
tions, when iba value does not exceed liupeea 
lifly." tl liiia been argaed on lielialf uf the 
opposite party that tlda imtiHcation i* of no 
MVdd. and tb.it what is refiuiaite ia tbnt tlie 
•rticular Judu** who (riea the case abould 
have been expressly invented by the Local 
Government with authority to exercise joria* 
diction with respect thereto; iti other words, 
that the aperial a athoriaation contemplated by 
cLnse (d) is entii*ely personal to the presid* 
ing Judge. In oar opinion, ibia contention is 
well founded. 

Claose (b) of the aeuond Schedule to the 
Provincial Small Cause Couria Act excepts a 
euit for the recovery of rent other than house* 
ruQt trom the coguuance of a CouK of Small 
CauMsa. uoleasibe Judge of the Court of bmaJI 
Causes bas beeti espre.saly invested by the 
Local Govermneut wiiii authority to exercise 
jorisdietion with respect thereto. Clause (b)of 
the Schedule must be read aloug with sub*sec* 
tion 1 of section 15. and when they are so 
i*ead. it becomes obvious that a distioctioo is 
drawn by the Legialatore between "a Coart of 
Small Causes’* and **tbe Judge of the Coart of 


Small Causes." Clanae (8) reqatres that 
the Judge should have been expressly invest- 
ed with aatliority to exercise jurisdiction, and 
not tlmt jurisdictiou sbuold have been coofer* 
red upon the Court. The distiuc tion between 
theCourt as an ioatitniion in wbicb theJndge 
exercises judicial functions and the particular 
individual who preside.* in that Court is funda* 
mental and welt recognised. (See fur iiisUDce 
section U of (be ^mall Cause Courts Act). 
As an illustration reference may be made 
to the decision of the b'ull iletiuh in 
H'ltiiulnr V. A'rtvftifHflak (;i), wiiere it was 
p 'll II toil out that the wind "Court" implies 
a sense of continuity uutwithataniliiig a 
change of officers. On the other band, 
when we turn to aectioii I5d of tba 
liengal Tenancy Act, we Hnd an instance 
where a Judicial 0 dicer may be specially 
cmpouei'ed to exercise n particular jurisdic* 
lion. It is clear, upon a plain reading of 
clause (b) and aaHignitigtu the term "Judge" 
its natural meaning. that the LegUlature in* 
tende<l that suits for tiie recovery of rtmt 
should be tried under the Small Cause 
Court procedaro only by socb Judges as 
had been expressly autliuriscd to exercise 
joriMliction in that l.iebalf; it whs not 
intended that juriMlictioii should be con* 
farred by a general order on a particular 
Small Cause Court, irrespective of the 
(lualiticationa of the individual officer wbo 
may preside therein. It is not disputed 
that iiabu riucowri Cbaudhuri, who triad 
thia suit, had never been expressly invested 
by the Local Government with aatliority 
to exercise jurisdiction with respect toaaiU 
for the recovery of rent. The notibcatioh 
of the 21at June )90e te, as we have 
said, of no avail; wbat was oskded was a 
notibcalion autboriaing the particular officer 
to try suite for the recovery of homestead 
lauds after Jorisdiction bad beau conferred 
upon him under section of Act XIX of 
loo7. The order andar section ^5 of Act 
Xll of lbb7 constitnted this officer a 
Judge of a Court of Small Causes within 
the meaning of clause (d)of Act (Xof I8d7> 
as explained in the case of AAvhaa Xunuf 
Shftk'x V. Him Rnni Ihead (3). Bat as he was 

it) 6 lad. Caa. bOU 37 C. 642; 12 a 45; 14 0. 
W.H.7995 II Cr. L. J. 407. 

(3) » C. e77i 7 C. 1 . J. 407. 
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not expressly m vested with eathori^y to 
try 51) I u fc)r the recovery bomesteed 
land, he has evercised a jari.sdiction not 
vested m him by Uw; Sakodora Ifudoh v. Sttr- 
ho9t.bh.t Dost (4). It is desirable that matters 
ahoald be set ri^ht by the Local Govern* 
tnent on an early date by the issue of 
nottlications from time to time expressly 
inve«tii)p partiralar officers (whether they 
be Judges of Smell CauKe Courts under 
sections 6 and ^ of Act IX of l$d7 or see* 
tion 25 of Act XII of 1^87) with authority 
to exercise jurisdiction in soita for the re- 
covery of rent of speeided classes of land and 
of specidsd amonnts. But in so far as the 
present suit is concerned, there is no escape 
from the position that the decree was 
made without jarisdiciion. We secordinyly 
affirm our previous decision and dischavye 
this Kale; but, in view of the special 
circumstances of the case, we make no 
order as to costa. 

We direct that a copy of oar iud^Dent 
be forwarded to the Local Government 
for information and for eucb action as 
may be dsecnod necessary, 

ditehnrgetii Cos* rvmandtd. 

<4) 27 Ind. Cei. SAS; 20 C. L. J. WA; 42 C. 096: 10 
0- 'V, *24, 1090. 


MADRAS HIGH COURT. 

Cjvjl Revision PemiON No. 884 OP 1914 
Aagust 5, 915. 

Preiea/:— Mr. Justice Srinivasa Aiyenirar. 

SA51U PATH AN Puiatirr— Pemioxea 
rervRA 

CHinA5IBARA OOArAK— D spkhpast— 
RxsroKDBirT. 

H^risagc—Usrlpttft.Ml, trum^r 
imptUd^for UHc-^Brtock of fsr 

fpr damovo, «naii»nM’iM&r^Vy yfaetisH, irkett 

Arittp-Trandsr ^ Jel (fP •/ ltia«). >. 6$. 

There it bp implied eerebtnt for liile on* trsnt* 
fsr ef e aortfsse.debc. oa it nn hardly te re^rded 
us • iransftr of pwnerahin of .itumoreablv wsmortT. 
[p 170. col. 2.) 

Tliorefore. ia tueh a case o «ait to recover 
dajDagei for so allejrcd Ireacli of eeveboaC for 
title it not mtiataibftUlc. The cause of actira fur 
a suit for daoiaget for breach of coreMtU for 
title ariaet on the execution of tbo convertiKc. [p. 
180. ool. 1.} 

Petition, under eection 25 of Act IX of 
1887, praying the High Court to reviee the 
decree of the Courtof the Subordinate Judge 
of Jdayavaram, in Small Cause Suit No. 
1805 of 1913. 


Hr. A. V. i'lspanaffi.t fyastri for Mr. 

S. Ramaekondra /grr, for the Petitioner, 

Mr. K. S. Japdrainii fyer, for the Re- 
spondent. 

JGDGMKNT.— The plnittHfl obtained nii 
ajMiiftnment of sx inoHgAgo-dpbl fiuin tlio 
defendant and Aued (he niorU'agm* fur tlie 
mortga ge a mou n t , Th at suit was d ism i saed 
on the ground that (he mnrlgngor hud no 
title to (he raortgag«<i proper! lei. Why the 
plaintiff did not obtaiu n pei^otml (Wvue 
agninH the mortgagor h not CNplained. 
The plaintiff brought the present nrtion in 
the Small Cauac side of the Sub*Canrt, 
Meyavarain, (o t^eri^'er dum:i:;v» lov nn 
alleged breach of n rovenunt for liilr. The 
ls| Conr( dismissed (he >ui(t find (IiIm op* 
plication lA (o revise the dorrerof tliclirst 
Cmrt. PlainItIT cmifemts tlmt (he inortcnt'o 
is an interest in immr»vefkhle pisipcHy, (lint 
the transfer was a sole of immoveable pm- 
perty and by virtue of section o'l of the 
Transfer of Property Act, (ho <lcfondnnt 
should be deemed to have contracted that 
the interest winch ho professed to tnin>fei' 
subaisled. 

A charge on land is umtouldedly uii in* 
terest in immoveable property, uml I will 
assume, though (here in a difleronce of 
opinion on this point, that for the tmiiNfcr 
of such a charge, the formal itiea required 
for the aale of immoveable pi^operty xhnutd 
be complied with, See lOttnusoHii PtiUui v, 
CkinuaM Asdri (1), i>tibrttmnniaui v. Pcrumal 
Reddi (2). and section Trunsfer of Pro- 
perty Act. Ghose on Mortgage, page 7'J 
(no(e). But I am not prepor6<l to hold that 
there ie an implied ctivenant for title on a 
transfer of a mortgage* debt. A trnnNfer 
of a lunrtsege can hardly be regai'ded as 
a transfer uf onnership of irtimnveable pro- 
perly. What is sold is primarily not the 
charge but the deht I v. Penf* 

mvZ Rsddi (2)]; ai>d the rights of such a 
transfei’ee are practically the same as those 
of a trausferee of an actionable claim, though 
a mortgage-debt is nut un actionahle claim 
aa defined in the Transfer of Property Act. 
In a transfer by wsy of mortgage there is 
implied a covenant for title sod the traoK- 
feree of a mortgage gets the benetit of (big 

1) 24 U. 449; II M. L.J. 192. 

2) 18 M. 454: 6 M. U J, 92. 
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covenftrit. ,.S^e tS'h cUu^ (ti), of the 

Transfer u{ Tropertr Act^ My ateention 
has not been drawn to any case, Indian or 
Kngli'ilK in wbicli such a roTenant was 
implied; on the other hand (he case of 
3/arnAnm v. (:0 Sterna to a&sume 

that there is no such covenant. I acree with 
the Invrer Court that the pUintiff haa rK> 
cause of action against the defendant. I'arther, 
the sait appenrs to be Inrreil by limitation, as 
the cause of action for a suit for damaffea 
fur breach of a envenant for title arises on 
the execution of the conveyance, A«, how- 
ever, the question was not argued before me. 
1 do pot desire to express any hnal opinion 
ou the question. 

1 dismiss tbe petition with costs. 

Jigmisset/. 

U) ao L. T. lU'. 


IIOMUAY HIGH COURT. 

StcoKp Civil Arreat Xo. 193 or 19U 
June lan. 

Pre«uf;_Sir Ua.sil Scott, Kf., Chief Justice, 
and Mr, Justice Shah. 
VIRCIJANI) VAJBKARAX SHKT— 
Pui NTI rr^AvPCLLAST 
vtntis 

KON'DU KASAM ATAK and others 

— DcVKH LAHtS RiSPOSDEKT-. 

Art flX-f 1908A •« 2?— 

os, wWAi» ri>nf—,i4dM ttmttalroH 

ag’iinit^E^aff pf morUj’i^pr ti&iltfy pf. 

A mr^rttfAfre. effected on the VSnltvf June IWI9. 
hecAOic due on drniat.d on 1 lie ]«t Junanry IPOO, 
T>io suit (n enforce pAymeut of moncT wm brouf^t 
after tli« death of the irit>rtfap>r, a Muhammadan, 
airauist hi a only ton. a minor, ve t ha 23rd of June 

1911. The dcfendanl'.* guardian Wfced that the 
morti^ur U>ft otlierheirs. a wklow and two daufb. 
tera. The plaiatiff apj^ted, on the 29th of January 

1912, to have them added aa parties and ibey were 
so added on the 12th of Fabnaary 1912. The added 
defendants contended that the suit was bvwd aa 
a|^jn«t thorn under sceikm 22 of the tiinitalioa Ad: 

Htld. that the addition of parties after the 
espiry of the lime for the lostitution of a suit doea 
not oeucaaoKly involve its dismisaal under aedioti 
22 of the l.initatioB .Vet. 

i/ftd. Curthor, that this eait Mas not barred 
against the added defendants iaasmueb aa the money 
waa specificaUy charsed oa the whole propeity and 
the property was liable to be s<^d in aatisfaeiion 
of the Dortifagn in pr^ty to (bo aatjsfaetioe of any 
iatoraat derived freo tbo tnort^for anbaeqneae to 
the date of the nortgags. 


S^ond appeal from the decision of he I)is« 
trict Judge of Thani, in Appeal No. 5 of 
1913, conHrtning the decree passed by tbe 
SuberdinaU .hidge at Kalyan, in Civil doit 

Xo. lU of 1011 

Mr. P. B for the Appellant. 

Mr, ir. Praithnyy, for (he Respondeut. 

JUDGMEXT.-Thissuit was brought by 
A loorlgagee under a simple mortgage to re* 
cover tbe amount of hts claim by sale of the 
mortgagcil property. 

The mortgage was effected on the 23rd 
of June 1^99, the mortgage 'debt becoming 
due on demand, which was made on tbe 1st 
January 1900. Tbe suit was instituted after 
the death of the mortgagor, a Mo* 
hammadan, against his only son, a minor, oo 
the i3rd of June 1911. It was. therefore, 
within time if properly constituted. 

The plaint alleged that the mortgagor was 
dead, that his only heir was tbe dafemlant 
and that the property of the deceased was 
in that defemlant's possession. 

The defendant's guardian having alleged 
that the deceased left other heirs, a widow 
and two daughters, (he plaintiff applied, oo 
(he 39lh of January 1912, to have them 
added as parties and they were so added on 
the I2th of February 1912. 

It was then contended by (he add6<i de* 
femlants that the suit was barred as against 
(hem under section 22 of the Indian Limita* 
tion Act. This plea found favour with the 
lower Coorts and the suit for sale was dis* 
missed so far as the shares of the added 
defendants were cuocerned. 

In our opinion the judgments of (be ^ower 
Courts cannot be supported. 

The suit was properly brought by the 
plaintiff to enforce payment of money charged 
upon immoveable property within twelve 
years of tbe date when tbe money sued for 
became due. The money was specifically 
charged on tbe whole property aud tbe pro* 
perty was liable to be sold in satisfaction of 
tbe mortgage in priority to the satisfaction of 
any interest derived from the mortgagor 
subsequent to the date of tbe mortgage. 

A decree for sale obtained after contest in 
tbe suit as originally constituted would have 
been binding on tbe other heirs even though 
they bad not been added: Ast^fnalhem 
Bibea ▼. Jfoy Lutzkmr^put Singh (1' 

(I) 4 C. 142 (P. B.){ 2 C. L. IL 223; I ShoTiie L. R. 
219; 
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Aiwlrtw T, Bhitnoji DAtwAi {2K The sait, 
therefore, wee, e$ oriBioeUy filed, one in 
whiofa tl)e plaintiff coaid have obtained the 
relief sought. It was oot improper!) conaii* 
tuted io the sense of being instituted only 
against one of several parties in a contract. 
Nor was it iostitated to enforce claims 
against shares in the hands of heirs; it was to 
enforce a mortgage lien binding on the whole 
property in the bands of any heir of the 
mortgagor. As pointed out in OnrHi^yya v« 
Xhitairnffu <31, the addition of parties after 
the eipiry of the time for iostitotion of the 
snit does not necessarily involve its diemiseal 
under section 22. \7e set aside the decree 
of the lower Court and decree the plaintiff's 
claim for sale against all the defendants with 
all costs to be added to the nortgage*debt. 

Decree tet aside. 

(S) 20 B. m 

(3) S$B. li; B Bom. b. R. 618. 


CALCUTTA HIGH COURT. 

FiasT ArrsAL No. 211 ot 1912. 

Jnot 9, 1916. 

Present:— Jnstice Sir Asntosh Mookerjee, Kt., 
and Mr. Jnstice Jioe. 

MAT I LAL PODDAR— PtAtKTiFP— 
ArrsLUMT 
eereus 

JUDHISTIR DAS TBOR Aifo otacrs— 
DirssoAKTs— Rnroxossr*. 

Cinl Codt (Aft V ^ IflON), O. 

toUMf fo tttft mnlHrt ^ 
his Farltri fs As rtttrktfX tk^r 

It it sbMiotely «Meatkl tb«t s pUiot. not 

to be embamwinff to lbs defeDdants, sbnold state 
those facts which w 1 |] pul (be defeadant on his 
guard aod (elk him whai be will hare te meet 
when the caw eooiei on for (rial. U is ao( nvceseatv 
to set oot the erideoce whereby (be plaintiff 
noMS to proea the facts which giro him the til le 
Vp. \62, col. I.] 

A plaintiff ia bound to Mate (be oalare of the 
deeJeon which bo relies mdedscing his title from 
the person under whom ho claims and show the 
devolution of the estate to himself, [p. col I 1 

Forties should bo held i(rie(lj to (betr pteiM- 
iiigs ond should not be allowed to prom a! tbo 
trial any fact which i> not sUtsd ia (heir pleadlnsa. 
rp. i&2, col. 1.) ^ 

A plaiotiff may in cortain cirenmsunces rely Diwa 
several different rights altematirely t hooch ilwr 
may be iDeansistsnt. But be eannot be permicted (o 
allege two absobtely ineonaistent sUtemeats of facts 
each of wbioh is dsstnetiee of the other, (p, 183, 
oeU 1 .] 


Appeal against flie decree nf the 
Snbordinate Judge of Dacca, dated the 
bth May 1912. 

Baba Oap^ OA under Dim, fnp the Appel- 
lant. 

Dabds Jcges C'Hudc/ R-ii/ and (Tp^nilra 
/yif flny, for the ReapnndeiitM, 

JUDGMENT.— Thi< U an appeal by the 
plaintiff against tbc p 1 * 0 ! i ml nary decree in 
a SQit for partlthiii of Jnint property. 
The decree has l>eeii a.^^ailed on two 
gronndfl, rtamely, dr»/, tliat the Inwer Court 
has eiTOneou^dy cleterininetl the share of the 
plaintiff; and, 9fcnuMy, that the K'lwer Cnnrt 
hae made an incorrect order for co^ts In 
favenrof the defendants. 

As regards (he Jifst ground, it appears 
that the disputed property was, on the 
10th September IB98, purchased at an 
esecotioB sale for Ra G,I30 by a 
peraon whom we shall call X. X had a 
brother Y who had four sons A, 0,0 
and D. On the 7th November 1900, X 
conveyed a six-annas share of the 
property to hie three nephews A, D and 
C. On the 14th June 1910, 4 transferred 
a two*anMs share to the defendants on 
the assumption that he was competent to 
deal with that share as one of the three 
brothers in whose favour the conveyance 
bad been executed by .V. On the 6th 
October 1910, X, B, C and D conveyed 
foQrteen*a»d-a*half*antia8 share to the 
plaintiff, namely, a ten-annas share held 
by X» and four-and-a-half annas share 
claimed by B, C and D, on the hypothesis 
that the conveyance by .V, though nominally 
in favour of .4, B and C, had really 
benefited A, B, 0 and D. On the ^3rd 
January 1 'll, the plaintiff commenced 
this action for partition on the allegation 
that he was entitled to fourtesn-and-a* 
half-annas share of the property while 
the defendants were entitled to the 
remaining one*and a*half*annas share. 
The defendants answered that they had 
acquired a good title to a two -annas 
share by their purchase from A, and 
that the plaintiff waa entitled to only 
fourteen -annas share. 

The plaint, it may be observed at the 
onteet. in singularly meagre; it doss not 
narrate the history of the title of the plaintiff, 
nor does it mention the deeds whereby 
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the title hail cm him. The 

clofemlfint^ accoi'cliu^ljr urpeci in their 
written ?<tatement thnt the phuntilT wtkfi 
licit entitled to relief one plaint »o frftrned 
and ^^a< Wncl to tlii^elo^ce the details 
of his title. Thi^ eonlention wa* well 
founded^ as the ptaintirT was fc>uml to 
state the .lacure of the deeilH on whieh 
ho relies in dodncin^ his title from the 
perse n u ml or whom he c'Inims and to 
••how the do\o|ntioM nf the estate to 

hiiiihell. V, /'A»//pp^tO. 

f'JI, fhint \. M.u>% (;0: tor as 

t L, .1 . k.;iid iji V. T’kih’pp* 

U ), ii is ahxdulely fssrntini that tl;** 
plead injr. not to be oniliArras^iiiK |o the 
defoiidnriK.vhonUl state those fael» which will 
pnt the defendnnts nii their Biiard ntid tell 
thorn what rhoy will have to meet when 
the case ivm.o' on for trLiL This moeh 
the plniiilifl it bmiml to do, thc^uith he 
need not 'C t out the evidence whereby 
he propc.He.t to prove the facta which 
tfive him the title; UVtfniM* v. IWfox ( l). 

V, ICtj^rfon ih). The Court, however, 
took iiti notice of the tibjeclion, and 
inisoil a ronipi oheii%ive issue in these terms; 
"What i.s iho share of the plaintiff in 
the properly in auit/* The plaintiff was 
thn* left free to nullify the salutary rule 
cnuiicinled hy Brett, f*. J.. in /*Ai7/>pe v. 
rhih'pps n that the parlies shoold be 
held strictly to their pleadines at»d should 
not he allowed to prove at the trial any 
fact which i.s not stated in the pleadines. 

lint the cotiscqueiicv has been, we 
reRliae when we come to examine the 
case on the merits. We find that the 
title alleced by the plaintiff is contrary 
to the tenor of the admitted deeds. On 
the face of the salfcerti (irate, A* became the 
sole owner by purchase of the properly in 
dispute. L'rder the conveyance executed 
hy A’ in favour of A. H and C, they 
hecamc jointly interested in a sii. annas 
share. After this transaction, a ten*annas 

(1) (l«78)4 <i. b. D- 127: 48 L. J. Q. B. 135} 39 t. 
T. 560; 27 W. II, 4»;. 

(2) 'I806> ‘ Q. B. 554, L. J. Q. B. 390: 74 L T. 

241s 44 W ft 432, 

(3* (1fi84i 26 Ch. D, 776; 5$ L. J. Ch. M3s 60 L. T. 

n?';32 W. H. 406. 

4 (16P6 a A. * E.314« p. 331:3 V 4 P.BOfl; » 

W, W. 4 B. 4?7{ 7 L. J. Q. B. 22ft 1 12 K. B. 867; 47 

K. R 696. 

V5J (1 867) 2 C. P. 371; 36 L. J. C. P, |«J- 16 

L, T. 17; 16 W-R.638, 


share was left to A", Consetinently, A 
was pfinut jar t entitled to a two-anrias 
share which he transferred to the defendant. 
Tt and (' were entitled to a fnDr*Annas, 
w’hile their ancle .V had a ten*Ani>as 
aharo ; this they 'Conveyed to the plaintiff, 
wh<. thereby obtained a fourteen annes 
alarc. /> wak apparently not entitled to 
any share st all. The claim of the pUintiff 
to a foiirtccn'nnd.half'annas share cannot 
coiiscnucntly. 1>e MiixtaineO, unless ii isestnl* 
lishe<l (hat ihe^e dmls do not represent 
the (rur* stato of far(«.. The plairitilT in 
his plaiiit has fornislcd no ijidicatioii of 
tho source of bia title, nor does he afford 
a clue to the grounds, if any, upon wldch 
he challenirea the admitted deeds. When 
we turn to the evidenre. however, we find 
that he has attempted (<i develop two in* 
consistent ra^>ea. He cnllrd one of hi^ 
vemlors, iiamel>, X to prove that A* «tid 
y. who were sepaiate in fond and estate, 
became joint owners of (h« property hy 
purchaso at (ho execution sale and that the 
consideration was furnished by them in 
the proportion of ten to six, (hooffh the 
purchase wax made in the name of A' 
alone. The witness added that thereafter 
Y (o<*k a conveyance from him in respect 
of a aix annaa abate in the iismo of his 
three major sons. A* in sn tut a nee repudiat* 
ed the allentinns he had solemnly made 
in the conveyance in favour of Ida 
nephews. On this basis, the plamtiff can 
aucceetl only if he prove? that whst por* 
porta to Ite a conveyance to /I, and ( , 
ia in reality a deed of reliminishnent in 
favour of their father V. and thalnpon (ho 
death of the latter, his four sons A» 0 
and It have taken e'lnal shares by rijrht 
of inheritance. The plaintiff then called 
another .set of witnes.aes, namely, his ven* 
dore i?, <* and It (n contradict the allesA' 
tioDs of ,Y, on the hypothesis that 
the property was acquired by X ahine 
and waa transferred by him for con* 
sideration under the conveyance io the 
names of A. B and C either to Y nr to 
A» B, C and D. The defendants foord 
themselves in a position of emberrassinent, 
when these contradictory slle^rationa were 
spruoB upon them, without any indication 
afforded io the plaint ; but fortunately, the 
testimony cf one set of witnesses nentralis* 
ed that of the other, and the Sabo^i* 
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Jndffd held (hab the pUmiiS had (aiUI 
to prove his title to any share in exce^^ 
of foarteen annas, in oor opinion, the 
plaiotifT shoald not have been all'iwed t) 
proceed on (he Maiiit as framed; he ihoald 
have been called epon to specify in his 
statement of claim, the nature ofthedeed^ 
find transactions from ivliieh lie tied qckI his 
title. The plaintiff, delil^rately and for 
obvioQs reasons, departed from the well- 
recognised rale applicable to the matter ; 
when the riaint was tiled, he coaUI not 
make up his mind which alternative to 
choose, and consequently left his case to be 
developed by his witnesses Now. it may 
be conce<)ed that a plaintiff may in certain 
ci ream stances rely upon several different 
rierhta alternatively, thoash they may be 
inconsistent. This was reco^niaed by ibe 
Full Bench in Sartndra Sath 'fiarciu v. 
Abhut/ OAoreu (b) and is in 

cODformity with the role recognised in 
PAi / 1 ppe V. PA *7 ipps ( I ) i Btrdtt nv.O ree a wood (7 ) ; 
HatfAcilep v. fir<td«Asic (d) and /a re i/orpnn, 
Owtn V. Morgan (9). But as pointed oat by 
the Judicial Committee in Bokth 

V. Bihi (10), the plaintiff cannot be 

permitted to aUetre ta*o absolutely inron- 
aiatent statements of facts each of which is 
deHructive of the other. In the case be* 
f<ire us, tlie plaintiff, it is true, did not 
make a definite rise in the plaint but 
auasht at the trial to develop two incon* 
sistont cases on the testimony of two 
different sets of witnesses. The Subordinate 
Judge rightly held that the evidence was 
not reliable enough to establish either the 
one case or the other. He has pointed oat 
that the evidence to show that the eaecn* 
tloo parehsse, though made in the name 
of X, was for the beneKt of both X and 
Yf is utterly untrustworthy. The two bro* 
there at the time were separate. There is 
no independent evidence to corroborate tbe 
assertion of X that a proportionate pert 
of the consideration was furnished by )' 

(6) C. tl; 4 C. L. J. 497; 11 W y. » (P, B )l 
I M L. T. 894. 

(7) 097^) 9 Ex. D. 791: 47 h. 4. Ex. 928: 99 L. T. 
2?S: 26 W R.flOl». 

(g) (laaOl S Q, B, D. 8i<2: >18 U J. Q. fi. 383; 42 L. 
T 299; 29 W. R.4S7. 

(aM(99?l aeCh.D. 492; S9 L. J.rb.eD8:66 L. T. 
603:99 W. R. 70'. 

(in) IS 0 694; IS f. A.61i lEtalJv. 29(i SSar. 
J, C. J. 175. 




Nor is there any (roalworthy evidence to 
show that, after (hU purchase, Y obtained 
joint possession of the property along with 
.V. There is, on the other hand, no tangi* 
ble evidence to prove that the conveyance 
executeil by X in favour of .1, B and 0 
was really a conveyance in favour of Y, 
or of At C mid /) It was suggesteil 
at one stage uf the orgumcht in the Court 
liehw, and that suggestion has been repeat* 
ed in this Court, that the conveyance might 
possibly be tr»s(e<l as a dee^l of relinquish* 
men!. Thi« theory is extremely improbahlo, 
If the parties really intended the document 
to operate as a deed of release, there U 
no conceivable .reason why it should nut 
have l>eeii descnbeil ns kiicI: : it i** inrv. 
pi ice ble why recitals untrue in fart .nluHihl 
have been deliberately ii>sert«<] in the deed, 
and why a Urge nmonnt should have lice u 
paid as stamp duty on (he conveyance, 
while a smaller amount wonld have sulliced 
for a deed of release. NVe are clearly of 
o pit. ion that the plaintiff has failed to prove 
that the dee^l of cniivcy.iiice by .V in favour 
of At B and C was in reality other than 
what it purported to he. But the iippel* 
hot has argueil that as the partie.s in n 
suit for partition occupy the position of 
roan ter.cl lima nts, H was i^'u^^helle up .n 
tho defendants to set np and C'ltablish their 
s;)>-*iil case. There is plainly no force in 
this contention. The defendants had iv> 
Occasion to meet any case alleged in tho 
plaint, while the two alternative cases 
developed in tbe evidence were destructive 
of each other. The first ground consequent* 
ly fails. 

As regards tbs second ground, it has not 
been >*eriously disputed by the I’espondents 
that the order for costs is erroneous. The 
Subordinate Judge has a]|owe«l the defend* 
ants the full amount of Pleader's fees nn 
the value of the suit. This order could 
not properly be made at tbe stage of the 
preliminary decree, when the matter in 
controverey related only to a half*aniia 
share io the propei’ty valued at fts. ddO. 
\ye b<tld accordingly that (he Pleader’s fee 
in Court below should have been assessed 
at one gold tnokur only and that the 
total cotfta allowed (o the defendants should 
have been €xed at Ks. 4^* 1*9 instead of 
Bs. 370*1*9. Subject to this variation, 
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the fUcwc of the Snbrrci Jn.it e 

Ite alfimcHl. Tlie ivsp.nnte»>t«« are en- 
titled to their e<*sts in this Court. We 
n^seA* the Iiearine fee m two ffold wHw. 

Per/w w^/^yied. 


MADKAS HIGH COURT. 

PeroKp Civil Appp.m, X«>. 9^ ot 1014. 
September 2:^. 1015, 

r.e^enf:— Mr. JuHtiee Sactasiva Aiytr and 
Mr. Jusliee Phjllins. 

KOLANOORATH RAM AX XAVAR asp 

^/THERS— Pl.AIKllrP APPCLLaXTS 

ver 4 H 9 

K AX NOTH K AX DOTH VKLI,A- 
lUKKA KUXHJ KOr.AXUAX 
ML'SALIAK ASb ANOTMtK—DrrEsj'AST'— 

lU'eO.SpEXT*. 

/.rt.i— Kniioni ,.,th U.- 

ff . M - Eh ’..u} ..j t. » V - y,., f . . 

..f .Ircfn.ffl im 

"aa »/->*• Aft [I •; 187^). 

A mortiriK''. «itli n coipaam f<»r perretiul 

iniPWAl, )• nilior a l»m*m thin «n 

• rOinaiT m6rt»a»o« wiih « t „„ h,^ ^ 

<!rTnptJor. an, I U, ibcrMtire, noi miaiHl The 
m «ucli eiPCtim»tnwe* Ury^s ik^ forfeit hi* Um^m 
mort smec hr Oeuyj n j« » be j r « i y nt Ir. ( p, | W. «*! E 
I*. IWI, col. I J 

rolfowPiT *’^*"*‘ 2T >1. 20. 

IVAi<ir./i.A6«|i^ », 15 j| I M L J 

O’Ti.VicifltHHrfhoHV. <t*opirA4»Ay,.Ai,rt Aimf »» M Wi! 
to M. L. J. 40V: I M 1. T. 426. TA. -A J/Jw/, 

». Woo*o*M ftot.fAM, 1 M. I; 2 I. A. 241; 3Sath. P C J 
IW; 9 Sur P. C. J. $31: C7 <»^/«n .»(/• v r«MA«M 
3/eflOM. 30 M. 300 ot p. 303; J? Ji. L. J, Ihft 2 M L 
T. lol; RatttitPi y«*rr. K^nAmmu^rn 

i/oifM;u«, 2 M IT. c. K. 100, referred lo 

«ero awcrtiocie of (itlo n by a bcm>n 

havtng ia Uod* ©f a tery *ub.uaija| kmil 

•Iiould qof iieepManIr W treated a* deuial of tbo 
title of a iBudlorO "hoio nyMi are of aa attenoaied 

cbarocter. , p. 166, «ol. 2.J 

AbLotto SAerrAi t, 5e«AnMiM«, 2A Jnil Ca« ojj 
(1014) U. W. X. 915: 16 V. L. T. 442, foUp^id 
HtatvmealB of .IcceaaeU person* not made in the 
lUQsl coorae* »f hi*w»A axe not adnisalMe im 
oeidancoeBder«cligQ32(8) of tKe K.-Wooce Art 
(.p., 2,J 

Second appeal against the decree and 
judgment of the Court of the Subordi- 
nateJttdge of TelHcberrr. in Appeal Suit 
No. 387 of 1911, preferred againat that 
of the Court of the District Monsif of 
1910 *“ Original Suit No. 167 of 


Mr. K. P. M. i/cno«, for the Appellants. 

•5fr. r. A. Goviiida At\ar, for the Respond- 
ents. 

JUDGMENT. 

•Sapasiva Aitar, j, — T he plaintiffs are the 
a ppel la nts . T hey are t he ;>n»i j« of th e pla int 
lands, but (heir predecessors- in-ti tie had 
execuf^ a perpetual Iranom (see Marnpat» 
Exhibit a), in December 1857 in favour of the 
1st defendant's ancestor for the iDm of Re. 120 
reserving a nominA) rent of one fanom per year. 

betherthisone/fiaom is to be treated as the 
agreeiUxcess annual profit* whieli the uenfme- 
toaryA-^rnom mortgagee is to pay to the mortga- 
gor. or whet hera A’OiONi mortgage beingusually 
held to be (as a enmhination of a mortgage 
And a lease) an anomalous mortgage, the 
oM/fttMm is Ut be treated as rent seems to be 
an arguable point, The plaintiffs treat the 
isl defendant in the plaint as Imth mortgagee 
and ]e>^Hee, and contend that the lease has 
been forfeited l>erause the Ist defendant 
denied in a reply r>otice, Exhibit P (alleged 
to have Iteen signed and sent hy lum), dated 
January IWb that he whh a tenant under the 
plaintiffs. (See paragraphs 4 and h of the 
plaint which does nnt refer to any other 
denial of title l>efore the date nf suit,) The 
plaintiffs did not treat the knw.n of 183/ ia 
the plaint as a perpetnal Iranom, but as an 
ordinary A’u no M for the customary period of 
12 years amicontended in their plaint, para- 
graph 6, that the cause of action arose on the 
26lh December IS(>9. They also gave an* 
other date fnr the cause of action, namely, the 
date of Exhibit P (Itth January 1909). 

The District ilonsif found (u) that the 
I’ewefa was not one for 12 years as alleged 
in the plaint, bat an irredeemable kawm (see 
pareirraph 10 of his judgment). 

(6) That the 1st defendant did tend reply. 
Exhibit F, though he denied having sent it. 

(c) That the let defendant forfeited hie 
irredeemable A’oaom tenure by reason of the 
plaintiffs’ title in the letter Exhibit F. 

On these findings he gave judgment for 
the plaintiffs for redemption of the kanom. 

The learned Subordinate Judge on appeal 
agreed with the District Munsif (bat the 
reply notice. Exhibit P, was proved to have 
been sent by the 1st defendant, but held on the 
strength of Ramon XaiV y. Faxudeeua 
yamb<yxtripad (I) that a perpetual konom 


(1) 27U.26. 
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is not forfeited by den is 1 <4 the landlord's 
title. He, therefore, dismissed the pk intiffs* 
sttit reversing the DtstrictMonairs jadKinent. 

The contentions before us in second sppesl 
ere— 

(1) Thst the clsQse in (he Merapet, Kshibit 
A, egeinat surrender is e clog on redemp- 
tion, invalid in lew end es such inoperative. 
(See 2nd ground of second eppeel mecno.) 

(2) That the perpetual right must be held 
to have been forfeited on the ground of the 
denial of the landlord's title, the case of 
An man NeiV v. KorNdeian Samboodripitit (1) 
not being applicable to the fads of the 
present case. (See the 5th groai>d of second 
appeal memo.) 

As regards the /i>W contention, the mort* 
gage now in question is dated in 1857. This 
Court in several casea (see for example 
Fralratambbaytre v. Vtnkanfa (2) and 
nhsndhun AnanthokritKne Ai^f (3)] 
has followed the ruling of their Lordships of 
the Privy Council in rAamtasoiemir I/oodcffp 
V. Hoossm HoKthtn (4), which held that 
the law of India was not the law of 
the English Courts of Chancery in respect 
of stipulations in documents of mortgage 
restricting the right of redemption, that 
the Indian Courts, when tbsy applied (he rules 
of the Knglish Chancery Courts in such 
cases, 'assumed the functions of the Legis* 
latere", and that, as regards mortgages made 
before 185^ when the erroneone coorae of 
decisions began in Madras, the intentions of 
ths parties to the mortgage shonlJ be carried 
out without reference to the decisions of the 
English Courts of Equity. 

As rsgards anomalous mortgages executed 
after the Transfer of Property Act cams into 
force, also the provisions for perpstual 
renewal are valid according to the opioion of 
the present Chief Justice found in (ropuiUK 
NmVv. AuuAan itfcNon (O). 

In the case of Kottal JJppi v. Bdavalotk 
TftaMqn ^ain5uJ»W(6), a perpetual jIumvw was 
recognised by this Court and relief 
was granted against the forfeiture of the 
perpetual term incurred by the breach of the 
stipulation in the Aran«m*deed that forfeiture 

(?) U U. 23(M U. L. J. S77. 

(8> 90 M. 61: 6 U. L. J. 486; 1 U. L. T 426. 

(4) ] M. >: 9 1. A. 241; 8 SaVli. P.C. i. 196; 9 Sar. 
P. 0. J. 691. 

(6) 80 U. 900 St p.d08: 17 U. L. J. 199: 9 M. L. T. 
161 . 

(6) 6tf. 8.C. B. asf. 


wonld be incurred by non 'payment of rent 
regularly. 

This contention, again, about the perpetual 
term being illegal, wa^ not put forward in the 
plaint which relied only on the forfeiture by 
reason of the denial of title in the notice, 
Exhibit F. 1 would, therefore, reject this 
contention. 

Coming to the ttcond contention, the 
respondent's learned Vakil attacked (ha 
finding of (he lower Courts, namely, that (he 
Ut defendant signed and sent the reply, 
Exibit K, as not supported by any legal 
evidence. Neither Court refers to any posi* 
tive evidence that (he 1st defendant signed 
and sent Exhibit F. The District Munsif 
presumes that (he ls( defendant must have 
signed and sent it becau.se in two previous 
documents. Exhibits K and M, he had set up 
kudiKi itnm title. The Subordinsfe Judge 
says without refersnee to any evidence what- 
ever, *'l find that the reply. Exhibit F, is 
proved to have been sent by (he 1st defend- 
ant." The fact that Exhibits E and 51 are 
genuine Is not legal proof that Exhibit F is* 
genome. The only evidence in the case on 
the plaintiff's side aliont Exhibit F is that 
the plaintiff's hiriyaHkon was told by the 
writer of Exhibit F that the writer wrote it 
at the request of the 1st defendant. That 
statement of the writer who is now dead, made 
to the plaintiff's karit/atihiH is not alleged to 
have been made io the ordinary course of the 
writer's business. That statement, therefore, 
dote not come under section •'^2, clause. 2 of 
the Evidence Act and cannot prove that the 
lit defendant did ask that writer to write 
Exhibit F. That is the only denial of title 
relied upon in the plaint, Mr. K. P. M. 
Menon. the learned Counsel for the appellant, 
relied upon the denial of title in Exhibits K 
and M. But apart from the fact that these 
alleged denials are not relied upon by the 
plaintiffs in tbe plaint, 1 think that assertions 
of title as owner by a person having rights 
ID kods of a very substantial kind should not 
necesssrily be treated as denial of the title 
of ■ landlord whose rights are of a very 
atteunated character [see also Akbakka 
Shetthi V. (7) decided by 

Napier, J., nnd myself as to the caution re- 

(?) 26 Ind. Can. P44i 16 U. h. t 442; (1914) IS, W. 
N. 916. 
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quimi t<' I'e \>y Is»luii Crtnri.s In 

ftp ply liter tho <h<rtnnc •>! forfeiture of ilcnial 

of tit It* 

I ftm prrpnir«l to follow tlir 
d'^oUion rf ividilum. .1., :tiKl 
Aiyftn?ic:n*. *T., in Suir v. 

(1) flint Aiirli denial Uv a 
iitorlpnue* wifliin iW pervul of 1 m<i rop. 
frar'tual ninvtcni^c term doe« not work a 
forttuiure of the term. It arL'ue<l that 
If-ituiiu K>»u>i'tpntti .Y<T»wr (h) nrwl 

.NVmcni' i/^ir^hiWM (•»>, 
N>hi(*hthe lennied C^^UM!^»1 cunteiKls uip in 
hl« fav<mr. have md been ctmaidere*! in 
ff niioii .\7i>V. V'l^H’fTOH XnnihjoiIrtpft>i {\), 

\ rail hot ftroept this ariru merit, an the VakiU 
who arffih'd that >n^v •Mcsni-s. Sankaran 
Nair and Saridara AiyAri wpro two of the 
most eminent VakiU id thin Court. ?)ir 
IMia«hyam Alya near (one of thu learned 
Jii<1cre« uho derl<Je<l that ease) and ihoee 
two learned gentlemen (who alei> became 
learned Judjre« of this C<iurt ufler wards) 
po«*<es<ed oulte exeeptiniml kiiowrledge of 
Mnlalmr Law. inelndios the enAcdaw. 

Full her. the iudtfUieot in /{nmuH .VtnV v. 
Viifttilrt'itu (1) <loe* refer (u 

<le('i'>ioii« cited hy the respomleritV Vakil and 
Staten the effect of tho>e decisloiK. | niii 
finite «nti«lied. Iherefois « that ihesu tw’o cases 
muHt have been cited before the learned 
dudi^i’A who dicided fi’oiMn** .Y«riV v. 
Saiuho'Jr/pttti (I). That rave clearly decided 
that whde the customary peruni of 12 yeara 
for an ordinary I'inom cannot lie availed of 
by a mortcaffce who deniefl bis mortfniffnCa 
title within that period, .such a denial of the 
CQortjratrnv A title dr^es i>ot make the raort. 
satree liable to forfeit the term contracted for 
between the parties. Ak the term contracted 
for ill this case as a perpetoal term, it cannot 
be forfeited by denial. 1 am not incline<l to 
qoestion the correctness nf the decision in 
IfruHOti Sair v. I'fwo'/eroH XuMbvMtnpnil (1) 
after this length of time. thoneh the 
distincth n made lielwecn the mao cf a 
cnetiitrary term and a contractual term 
in tha' derision may he rather fine (see 
also the crlticisiu of th'A decision in Moore's 
Mnlal or Law, padres 229 and 2d0). 

In the resalt I would dismisa the second 
appeal with costs. 

PBiiurs, J.— 1 concur. 


(8) ] U. H. C. R. 445. 
(d) S U. H. C. R. 109, 
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PUNJAB CHfRP COURT. 
f^F.cc*\v Cttii ArreAt. No. 1274 of 1913. 
July 2S, 19U. 

Pce#e«L- Mr, Juatice Shadi I.al and 
Mr. Justice LeR^Asai^nol. 

.1/«iowi«fi/ MAYA DEVI axd anotabr 

1 1 A FE S bAX TS — A P P£ I. LA NTS 
rrrrNs 

HAM CHAND — PuiNTJEP — ResposoBXT. 

!.'*< —M"r, ap^inled hg 

jfiri jTKCM in is«(«rja|r< 

^hs4nivt .a of Court’s aeJer, r/ert i^— 

perjAt.mM >u inoHspieiout lo 

y <r> mSftuigr—Siufg of tfutnf m mtirnage, 

• Ur a* #v. uatutf o/—iiuQi^haH/ und H'nrJ* Ad ( 17// 
-/ IMWl, I 24, 

.V Mitidii m.-irrisgr jicrformcA fit a lime irjisnled 

hv* the 4«ir’<Int7>rii rfiiinot Ix' trciwcrf as 

iiftfixtual in hu. .ft. IK?, c.»|, l.j 

1 tiflcr Hhiflu taw, ill the event of ilic father nnd 
pitcrnsl aial" MsfiNui liAinir their riirlil h/ 
death Of wai^fr to givo a jrirl in mnrrtsije. the rixbt 
»•/ M b’ctinx the huOmnd for fi fenifilc infant cle»ol»fl 
on the mcKlier, >, 1X7. eol. J,J 

TIa* rulfi as to die duty of xirinx Hindu xlrls 
in niarriaxc arc directory and not msadatnry, 
TIicrrFtim, in Ike absence of bnee or frainl. e Hindu 
marrinffc othrrmlM* trfrnlly contracted and performed 
aitli (he necessary ceremonies is not iiivoliilated 
by the al>»obC(* of consent of (he xnardinn ciUilled 
to jri*'c such eonscnl, fp N?, <„|, \ tk 2.] 

UNUtoctfliyaiw r, nnHfoehn>gHfm, 14 H. 31(h t M. 
1. J. H\ tihas. s .Xel.H, Ift A, 515: A. W. .S', i W) 
130, J/u/ckaaJ KuUr v. Bhudhia, £2 B, n\2, ml led 
ni*ou 

nWv. .Yrtniia Ttfis, «» P. R. IM4. distinxuiVhfd. 

The rircH instance that I lie Riarriax* of a Hindu 
prl was ccirliratcd 1^* her xnarilian in d isobed ieaec 
of the «»rdff i>f (he Ci»il Court w’ould not invalidate 
ihc nnrrinxc, if it wa» preformed hy the (niArdinn 
in xowl faith and for ilu* Wf*iraiT of fUe niin«>r tnil 
if in Ihr absence of (hnl I'liardUn's HppaiBtmciit 
under the fiiiardians aiunVoi'On Art hy ihc Coiirl, 
the xuardiaii w.iuld have liccii entitled toxivetho 
Xiri in marriaxe [ p. IK?. col. t ] 

Secoml appeal frnm the decree of the 
Court of the Divisional Jud^e, Gajrtnvrala 
Division, at Lahore, dated the 24th May 
19 3, aiBrminff ihat of the District Jadxe, 
Gujranwala. dated the 2Ji\l December 1012, 
decreeint; the eUtm. 

The Hon* hie Mr. i/n/iommu/( Shtt/i, K. B-, 
for the AppelUrt*. 

Mr. KtrkpntriFk and Lain Tirath Ha"*, for 
the Respondent. 

JCDG ENT. ^ This second appeal ariAca 
out of an action broach t by the respondent, 
Ram Chaod, against his wife, MiaamtiMi 
ilaya Devi, for the restitution of eonjaxul 
rights. The facts which are relevant to the 
poiui of law in issue io this appeal are aiDpIe 
pod may be stated in a few word* 
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MuAnmmai Majra Devi's father died in 
1903, and iu 1905 .tiiuammd/ Etadhi, her 
mother, appointed her itnardian bf 

the District Cnort. wi*h the direcHon ttiat 
she should nnt perforin the msrrinee of 
the minor without the sanction of the 
* oort. It appears that the mother cele- 
brated the marring# of her dnofthter with 
Ram Chand sometime in 1909 withoot 
obtaining the necessary permission of the 
Court, and the fftfimu of this marriage is 
no longer in dispute. The cardinal point 
for consideration is whether the Coart should 
refuse to recognise the validity of the 
marriage. 

We may state at once that the ^act that 
the marriage was solemnized in the zanpet 
year does not render it invalid. A maput 
year may be an inauspicious time, bat there 
is no authority for bolding that the 
marriage performed at a time regarded 
inaaspicions by the astrologers shoo Id be 
treated as ineffectual in law. Kor do we 
consider that the disparity in ths agss 
of ths psrtiss is lacli ss would eonstituts 
a sufficient reason for setting aside 
the marriage, which has been duly 
solemnized. 

There was some discussion liefore us as 
to whsther ths marriage was |>erforreed in 
accordance with the Hindu rites or whether 
it was. what is commonly known, an ansNrf 
marriage. The Courts below have not 
recorded a clear finding on this point but 
the report of the Commissioner, who it 
a retired officer of judicial esperience, is 
that the msrriege was celebrated eec(>rding 
to the ceremonies prescribed by the Hindu 
Law and ws think his view is sup* 
ported by the evidence on the record. 

It is manifest in the event of (be father 
and paternal male relatione having loet 
their right to give the girl in marriaee 
by death or waiver, the right of .selecting 
the husband for a female infant devolves 
upon the mother and l/uwinaMT Radhi was, 
according to the rules of Hinda Law, fnUy 
compateiit (o give her daughter in marriage. 
The rules as tn she duty of giving (girL) 
in marriage are directory and not manda- 
tory and it has been held over and over 
again that id the absence of force 
or fraud, a Hinda marriage otherwise 
legally contracted and perfonaad with the 


necessary ceremonies is not invalidated hy 
the absence of consent of (he giioiilinn 
entitled to give «uch consent, vide 
torharynin v. (l) fihizi v, 

i'2) and Xlufchuntl KhU,> v. Hhu-Zhia 

(•0* The juHgmrnt in Py<il v Snr.iii 

(4) does not lay down any rule to the 
contrary and it appears that the Court on 
the pccnliar circurnstanf'e^ i*f ihst oa^e 
annoHed (he marriage liecaus# it wos 
celebrated hy the mother in opposilir^tj to 
her hasUnds authority and l>ccniiNo tho 
marriage was found (o bo unnecessary and 
uiiMuitable. It is doubtful whether tho,.# 
circamsUnces would justify a Conn in 
setting aside a Hindu marringe perf< rmod 
with the usual rites, hut the nillrig has 
clearly no applicability to the caw* 
before us. 

It follows from the above dWuKsion that 
H no proceedings bed been taken onHer 
the Cuirdianaand Wards Act and if the 
mother had not been appointed gaardiaii 
by (be Court, the validity of the marriage 
in question, which was performcil hy tier 
in giNid faith ami for the welfare of the 
minor, could not have l>eeii succcs.i fully 
contested tii a Court of Un*. And we 
do nnt think* that (he absence of sanction 
has the effei’t of invalidating a marriage 
which is otherwise legally contiacted. In 
fact the Domhey High Court in their 
judgment in fi’ti PwjVih v. A'lifttm 

(5) decidtnl that the circamslance that 
the marriage was celebrated in disobedience 
of the order of a Civil Court, does not 
iovalulate it. In this view we entirely 
concur. 

It will be observed that no male paternal 
relatioo of the father has rtised an/ 
objection to tbe marriage and that Bell 
Ram, who has been contesting the claim 
of the plaintiff, is (he second husband of 
Radiir and is nnt in any way 
related to the minor. We are unable to 
say whether it is his soMcitode for (he 
welfare of the minor or soma ulterior 
mntive which has actuated him in tighting 
oQt this case. 

fl) I4S4. 316; 1 M L. J. St, 

UJ t9 A. Sl.t; A. vv .V. <.B97J IW 

t) *2 B. SJ . ' 

(41 64 P. (U isa». 

(6> tS B. 60d. 
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K&HiTAN SlSia r. AlTA<AVI flfOOl. 

Upon ft cons ulerat I'M) of uW 1J19 cicoum- 
sUnces and the hw fteunne on the ^abject, 
we are >atisKeii that the raarria^ Wtween 
R:tru Chand ami Muso/Kmef Maya Devi » 
a valid transaction and that thare ia no 
cogent reason for di’tturbinj? the decree 
for restitution of conjogal rights grenled 
by both the Courts below. \^e acconlingly 
aflirm the decree appealed fruin and disiniss 
the appeal with costs. 

. 1 PPf'lf liiiut 


MADRAS KUHI COURT. 

LKmas Hatknt Ait^ai. Xo. 'MVS op 191A 
Auga^'t 2. 11>15. 

/’rwrah— Mr. Justice Seshagiri Aiyar and 
Mr. Justice Xapier. 

M. XARAYAS SiXtxH — Dskkhpant— 
PaTirioHKR-AprRi.i.AST 

f^rius 

AlYASAMI RIODDI anp oTBsas^ 
Pl.AtSTJ Prs^RKSpONPRXn. 

Cmt rvt# {Art I* piOS». O, IXt, ■. Gl 

^$H\t to 9»\-W aru.fkm*Ht t.j p'^pf-in 

m/urtrk»« pj^HOflxtUor^ ,Wi A<tiVIlo\ 

18K7>, *. 4. ' 

In (I S>iit inntitutrd nn«lrr Order XXI. rale B3 
of the Cpdc t^t Clril PrKNvlar® (be(h anin*i ibe 
juilgoicnt'iJctimr aail thr <lrcrrc-hoMer) toreneel the 
adarhnicM and alto to Hc«lnre iliat (hr jadfiarnn 
debtor haa no inlerr.i in (hr property aitaehed. the 
market value nf the land aud not (be amount due 
under the decree in cteealion of which (be laad 
waa attached, determine* the Court whieb eboaM 
entertain the auit, j>. ihP.cid 1 

KniHart V. (.Aum^Amih ifiera. 35 G niP. 

I2C. W, K. 100;».M, A «lP.C.h?C. L J % 5 
A. L. J. 10: 17 SI. L. J. 8IR. 2 M. L T- flOft 10 Bom 

L. H. }.Fi»h*r V. A'UH^ekrlfH CSHtmr, ^ lad Cat 
52^: 0 M. L. J. 238. M. L. T. 7t>. follofreJ. 

rnVh'UT'wfmi .Yeets r 3om«»Had«ram Chflli^r 3U 

M. 330; 17 M. L. J. OSs 2 M. L. T. 118 {?. B> di#. 
(inguiaheit. 

Appeah under cUuse 15 of tbe Letters 
Patent, against the order of the Kon'ble 
Mr. Justice Kamaraswacui Saatrj, io Civil 
Revision Petition No. 907 of 1913, reported 
in 27 Ind. Cas. 265, preferred against that 
of the District Court of Chinglepat, in 
Original Suit No. 31 of 1913. 

51r. 5. Eru^ndmurfAx for the AppeL 

lant. 

5lr. A- Krithnasicami Atpar, for the Re* 
spondents. 

JU DGMLJtT.^We think the learned 
Judge ie right. The lei defendant obtained 
a decree againat tbe 2od defendant and 


attached the suit property as bis. The 
plaintiff put in a claim petition. He made 
the judgment .debtor and the decree-holder 
Bud 1st defendant) parties to that 
petition. His claim vva.s disallowed and 
he has hrooght this present suit under 
Order XXI, rule 53. The value of the 
property in suit is R^, 4,00o, whereas the 
decree of the 1st defendant is for Rs. itOO- 
The question for deternanation is, what is 
the value of the suit for purpo.ses of 
jurisdiciion. The Court.fee under Schedole 
H, Article 17. of the Court Pees Act, vr ill 
Iw the same whatever be the value of the 
properly. The District Judge held that the 
suit ought to be instituted in h is Court, as 
tbe value of the land in dispute eireeded 
the pecuniary limits of the District 
Jlunsifs jurisdiction. The defendant asks 
this Court to revise the order on the ground 
that Che value of the spit is the value of 
the decree obtaioed by the Ut defendant 
aiagnst the 2nd defendant. 

Under section 4 of the Suits Valuation 
Act, the plaintiff is not entitled to put 
a higher value on (he suit than what is 
covered by his interest in the litigation. 
The decision of the Judicial Committee in 

Pkui Kumori V. ahanshvem Mitra (1) U to 

the same effect- Their Lordships say that 
the value of the action is its value to the 
plainliir. If that criterion is applied, the 
suit ought to be valued with reference to 
the relief sought by the plaintiff. In Fith^r 
V- ArHnnrhtlia CkftHar <2), this Court 
^Tue to the conclusion that for purposes of 
jurisdiction the right put forward by the 
plaintiff fixes the value of the suit. 

On the other hand, the decision of the 
Full Bench in Knehn^ttami Naidv v. 
^mwtuiaraiH Cheittar (3) lays down that 
in delcpmii.ing jurisdiction the lowest value, 
whether it be that of the decree under 
execution or of the property under attaob* 
ment, should be accepted as dstermining 
the /omm for the trial of the suit. 
Wo fir,d no reference in this judgment to the 
decision of tbe Judicial Committee in 

Xuman V. UhenxAyem Jf<Vra(l). Moreover, 

in tbe present case both to tbe claim pro* 

(I) » c. S02j 12 c. W. N. ie9i 35 I- A 2? <P. Oh 
7 C. L. J. 38; 6 A. L. J. lOj 17 M, L. J. 613; 9 H. L. T. 
5<«: to Bom. L, a. 1. 

S ^ 14- 3. 236; 6 M- L. T. 70. 

(3) » M. 336; 17 M- L. J. 36; 2 U. L. T. HO {t- B). 
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GM^ingA And to the suit the juJ^ment- 
debtor WAS A party. The prayer m the soit 
is not only to cancel the attachment but 
also tor a declaration that the jadpnient* 
debtor has no interest in the property. The 
proper lesae must relate to the convicting 
title of the plaintiff and of the iod 
defendant, and the decision on it will he 
bindioR on both. Conseqaeotly, the valoe 
to the plaintiff of this eait is his foil 
interest in the land whose attachment he 
seeks to raise. The learned Jadgee who 
decided Kriahnnsani yaj’du v. .SomriitfmfamiH 
Chettiar (3) based their decision on the ground 
that the judgment 'debtor will not be affected 
by the decision in the enit. The present 
case is diAtingoishable from the Foil Bench 
mliof, because the plaintiff here has dis- 
tinctly asked for an adjudication against 
the 2Qd defendant. It ie doubtful whether 
the Fall Bench decieiou is good law 
having regard to the decision lu FAuf 
Knmari v. OhaH4h\;nm Afi’rro (1). However 
that nay be» we feel no difficulty in holding 
in this case that tbe learned Judge is right 
in hie view that tbe valoe of the suit ie the 
value of the entire property claimed by tbe 
plaintiff. 

We diemiss the Letters Patent Appeal 
with coete. 

Appeal diemiettJ, 


CALCUTTA HIGH COURT. 

Sbcokd Cmr. ArrsAo No. 2673 or 1912. 

July 7. 1910. 

Present:— Justice Sir Asutosh Mookerjee. Kr., 
and Mr. Justice Ne bould. 

ATRABAXXESSA BIBl -PLiiKiirf— 

ArrsLi^UT V 

terms 

SAFATULLAH Mi4 anootubas — 

DirsHDASTs — ResrovoKsTtf. 

Beosmidtr— gnit ptrtUiom iMN«»r«sUc pf- 

tv WnoniitUr, if matnUiimUt—Saif * tang 
and $H*t*for Mnnrif tU{m$t dutin(li»» 
a/ parlitton. 

A tcMmiVlar ctaaol BMiatua a lUit for panrtwn 
of joint immoresblo propnrty. [p 190. col. 1] 

dirtioctMB hasb^Q rccoffulaoJ fn the 
Cnleutt* Court becwron *ait* for land aud luce 
for moucy olalme ib tbe detenDioation of (be qoe^ 
tioD of cbo eoapetoftce of a br«««id«r to aelBtain a 
eoit: io tbe fomer olase of raeee tbe right bat been 
deniedi in tbe latter olaee of caece tbe right baa bees 
laetaiscd. (p. tP4 col. 13 


The eeacDCO of partUioo la (list tbe pn»pe>ty la 
Irmnaformed into rslnlea in arvrrmlir and imr of KueU 
eatairs » asaigitril lo eacli of flto former omipants 
for b» »ole useaiul at his eule j>iti|tertv. (p. J{40, 
col. 2.] ’ 

No analogy can be estuUulu’cl brtmvn purriimn 
and tbe eafvrcemcat of a money clnim. evvu 
wlieii lurli claim ie nsaociaied miiIi Jnnd. aa in 
ll»e cose of a benSMi moitgairt* irr ut n IcAnut 
leaa*'. thougU at rcimnls lenses iin cl m on gaffer, theio 
isa)>)iarehtly •uiavdiv'ergencv of judiciHl oiiimon. 1 1>, 
11«0. col. 1 ] 

Appeal sgAiiist the decree of the Dialrict 
Judge of MyrneiiKingh, dnted the Jth March 
1912, affirming that of the Sulmi'dhiate 
Judge of Myruciisingl), dated (he 24th April 
1011. 

Hsbus ffuM Mi'tHHulor niid Dhiren- 

Jro Lai Ka9loi\ fur the AppellAiit. 

Bsbui)r<irl(o Xath CkakralHirfi a ml Moulvi 
SunidJin Ahmet/, for the Respondents. 

JUDGMENT.— A question of law of Krst 
impression lis» been rnised in this appeal, 
which liM been preferred by (he plaintiff 
in A suit for pArtilion of joint immoveable 
property. On the 30(li April lOCNi the 
pUintiff touk K conveys lire in respect of a 
shtre of (be disputed Inml from her brother. 
On tbe 2otb September 1909 (he plaintiff 
instituted this suit fur partition and joined 
her vendor is pm ft>rina defendant. Tbe 
contesting defendants resisted the claim on 
the ground, smongat others, (hit (he sale 
WAS A Setilinus traiisActiou and that the 
plaintiff as the nominal owner was not 
entitled to msintAin the suit. The Courts 
below have concurrently found upon the 
facts in favour of the defendanb and have 
diatuiosed tbe suit. The question thus 
arises whether a be»<imit/ar csii maintain 
a suit for partition of joint iiu moves ble 
property. 

On behalf of tbe appellant reference 
baa been made to (be cases of Bati PotU/jr 
V. Ham En'aAnd FotJdar (1) and Baburam 
Uaniiur v. ffnm Sahai 6'oW (2^, where the 
right of A Unatnuhr (o Apply for reversal of 
an execution sale of land under section 310A 
of the Code of lt^b2 was sustaioed. as also 
to tbedecisioD in Bmhatfi A'up v.ChuHdcruaih 
Qhaae (3), BhooluneesHf Bap v. Jugpetturee (4) 
8achUananda Xlohaptitra v. Bahmm Gorainlb) 

( 1 ) 1 c. w. N. las. 

< 2 ) a c. L. J. aoa. 

(a) 17 w. R. m. 

<4) 22 tv. it. 413. 

(.j) 24 r. cm. 
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AllUbANN&>>A NHL r. :<ArATCLLAU ^lA. 

Jlnrft fJf>iiu>}o Sn^a v. I'n^un Ch'ft-tira ^ha 
(^i), lUl/i V. UothhifisH ■^h>ih 17) ftnd 

t>'i< V. t!‘'pnt 1j?), where the 

ntrht «>f a iu>mihul m^^rtmree ti» euf<»i‘re 
the >iecurity wua lerogniseil. Oti behaJI <if 
the ro<p(uidviil'<, on the other han<l, relianre 
hiis been pi need upon the cI<h‘ trine n<»w well 
aetileil in thia Court, that a fp^H'tmi'hr k rnU 
competent to maintain a suit for (et^sevHioti of 
irnmovcHble property; .UeW*-oi»jt<*i Hibi v. //wr 
Htn*- (i*). Kwrer/oM v. •Pwhk 

WrW/cr (10), AVer i'ru#«aao v- (ID, 

'i{Jia^i>ian(V<'n V, ir'>tf//r//>Moi(r*' (12), 

JJ'in iiof/ind .{dhthtri V- .U'lioff Knmitr 

.U'*r««idnr ( 13), /**or i'lmHiim iMt v. t^»prif 

C^oimiM/ /ht#04)» fhro*M V. 

Iton lKtt Kk'iu (l.»), Kutli V, 

tOiH I'nigliiiil (!<»). Thi< ih)etrine U in 
Acconl o'ith the pro'oiunreineiit of the MmlniH 
Hii?h Court in /Cn'^iopri «»or/ fiottli \, .Ser* 
rehti'o uj Shih'(W), thoiijrh p<»'>siUly a diS' 
curdant note U «ouiiUed in the still later cake 
of reitWor/nda Atari v. SMlramaMta ('hefty 
(Id); while a contrary view hna been adop(e<l 
in ilniulKiy: Vngdu Hnhutl UttutehaHdra 
i\Wu Htuji .IppniV H*^^kart.i v. 

^ah'vUv Htip»)i K'dkarni (2 ') uihI in 
Allahabad: Snwl KUhore v. dliat'fd 

(21), V. I’mrug 

(22), These cases Indicate that a di»- 
tinction has huen recoffniKed in thU Court 
between suits for land and auiU for money 
eUinis, in the determination of the queRtion 
uf the ciinjpetence of a heuftmttlm to main* 
tain a HUit: in the former class of cases (he 
right has been deciie<l; in the latter class of 
cases the right has been sustained. The 


(G) I lad. Ca». (*U tl C. L. J. 47. 
t?) 7 Iiul. C»» 106; C. h. J. 3i7. 
id) ' 0 Iiid. Cm. 19 C. U J. 183. 

(U> 10 VV. R m 

(10) 11 U- I- B. <i0 n; 10 W. R. «9. 

(11) kl B. L. K. gOai p. Gh 19 W. 8. 434. 

(19) W W. B. 72. 

(13 IGC.3M, 

( 4) 93 C.flS: 3C- W, N. 20. 

(16) 23 C, 874. ;* C. W. 12. 

116J 30 C. 26.'); 7 C. W. N*. Ti9, 

(17) »0 U.24o; 17 U. L. J. 174. 

(18) 3 Ind, Cas. 9^ 8 H. I., T.377i (1810) M. W. N*. 
633. 

(19) 93 B, 630. 

1 20. 23 B. 673. 

(31) 16 A 6(h A, W. N. <1683) 160. 

(33) 31 A 3»^ A. W. K. (18s9) 13U 


snhsUnlial question in controversy is, within 
which of ihe'e classes di^-e a suit for parti* 
ti.ni of hiinl fall. In our opinhui a an it for 
partition of imuioveahle piviperty should, for 
our prenenl purpose. I»e included in the 
Ktttae cslegory as a .suit for possession of 
land. The object of a suit for partition is 
toalter the form of enjoyment of joint pro* 
perty by (ho co. owners ; or, as has Hometiroee 
berci •wild, pAriition aigniries the surrender 
of a porliori of a Joint right in exchange 
for a similar right from the co-sharer. 
I'artition U thus the division made between 
several persona of joint larnU, which belong 
ti them as CO' proprietors, so that eneh be* 
enrnrs the sole owner of tlie part which is 
allotted tu him ; the essence of partition 
is that the p^*|le^ly Is I rui informed into 
estates in )%everAlty and fine of hucIi ciKKtes is 
ii>»jKiie<l to each of ilie former oceupaiiU for 
Ills sole um) nnd as hia aole property. No in* 
telJigihlr principle Ims I lecn suggested where* 
hy an nimlogy van ho cstaldishefl between 
the process thus clcs*'ril>ec| and tlioenforce* 
merit of a mohey claim, evi*n when inch 
claim is a«aociaied with land, as in the ctse 
of a hcworMi mortgage or of a f/eihimi lease, 
though it may l>e observed that even ae 
reganla leases, v. Kethrnalh 

CkHekertHdy (x!!), ('hnrkerbntfy 

V. thng»tfe (24), liiderOH/tfe v. Miihb<>olt Ali 
(2o), JntHnrtiytiH v. A*arf«»d'i«» Dasi (2tl), 

V. /t»rflK27), v. h'arrtw tHugh 

(yfr)j as also as regards mortgages, l.UfA)"" 
Bi(n v. UnmiHiruH Shttk (7), Mnuthi 
V. ileWict/ (2 f)], there is apparently 
».>rae div'Tgcncc of judical u pin ion, NVe 
ncconl'iigly hold that the pliintlff as i«agmi* 
dtfr ia not entitled to maintain a suit for 
partition of the joint property in dispute. 

It has finally been argneil on the authority 
of (he decision in Unm ^Aum^ee 
v. fffs«cr«er Sai'nin .1/«jAaM (3^, that 
the defeodants should not have been 


<23) 7 B L R.720; 1C W. R. 160. 

(24) 3U n*. e.332. 

(35) 24 \V. Jl. +4. 

(28) 7 B. L. U. 723 s. 

(27) <1663) Wyaao U 

(36) 13 P. VV. R, l.q?. 141 P. R. lOOC; 90 h 

ft. «9ir7. 

(29) 12 C. W. N. 400, 

(30) 16 W. B. 464 
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allowed to object that tbe pl&iatiff w%s 
not tbe real owner, there U no foiinJa* 
tion for thU contention. The defendants 
allege that tbe vendor of tbe plaintiff was 
a pa?t 7 to a prior partition salt inatitoted in 
1907 and that tbe pres^'Ot aait bad been 
inetitoted at bia inataoce and cn his behalf by 
hie 6enain>ddr witb a view to enable bim to 
escape from tbe effects of tbe decree in tbe 
earlier litigation. Tbie, if establiabed, is a 
complete answer to the suit as framed, and 
the defendants were undoubtedly competent 
to urge this defence* as they have success* 
fully done. This also meets another ubjec* 
tioQ takm by tlie defeudaota, namely, that 
the proper procedure was not to dismiss the 
suit but to direct that the benedcial owner 
be made a joint plaintiff— a course com* 

mended in Stta Noth Haha y. Chunder 

Hoy (31). Qopi Sath Okotey v. BhnQtcttl 
Pcrrkad (32). Kalle« Protonoc y. Dinonatk 
(U). BAola P«r$had v. i2aeb Lot (3d). In 
tbe present case the procedure now sug* 
pested eanuct possibly be adopted. 
In tbe fiftt place tbe vendor of tbe 
plaintiff cannot be joined ae a co-plaintiff 
wi^out his consent. In tbe second place if 
be was so joined * it would be of no avail as 
tbe relief claimed mast be refused on tbe 
groQiid that the aait la barred by the decree 
in the prior partition aait. 

As a Just resort the plaintiff bos relied upon 
her foic right, bnt we are of opinion that tbe 
District Judge has very properly left the 
matter open for adjudication in a separate 
eait appropriately framed in that behalf. 

The result is that tbe decree of the District 
Judge is affirmed and 
with costa. 

(Sl)fiC.L.R.102. 

(as) 10 0. S07. 

(88) 24 0. 84. 
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PUN AB CHIEI^ COCRT. 

SecOKP Ch'ii. ApesAi. No. iV7i^ uy 19li. 
April I, 19< 3. 

PregeNf: — Mr. Justice Shadi Lnl and 
Air. Justice Li«Hos>iguitl. 

,BUAA1Ba KAAI anu ANorasH-^DeysNUANTS 
— ArrcLUXTS 

ALLAH BAKHSH — Pi^AiNiiyy and oth^ks 

— Ds Fb X i>A.s r A — Ki: » ro.v ut x i s. 

.ut [SI * V3—':Sh‘>p\ 

iJtn'v mtli mu ori'M Jt"" "t-ikiity 

rXAi^ Hhi-tber «A«.y. 

Tlw i]ue»iiuu wbcilifi' u(iuii ivrtuiM fjictb fuiMiO* 
a builiiiiig »hould <ir «hciiU<l ikx IivKI lo bc> ci 
wiiliiB lilt* mvAUiMff i>f ^rclioh J^iolclic ruhjublr*** 
ciu|Kivti Acc. lUUO. iSQUc oi lii»' 4ml s 

gisxl grvMiul f«tr*vv«Miil u|i|n'ul, ()>, I II I, t'ul. y.J 

t‘<ivzf-mU>SJim V. Vutti^h, K JimI. Cjs. 3^; 

lOi P. U h. lUIO; M I'.K. liUO* (vtfmnl lo. 

Tbi’ wortl 'sliop* is if» iH'tluiu y iiicuuiii^ tlviiulvi iv 

Laiikliug ur HU AieTtnifiii xthich In |>riiiiai’ily 
(or Uiyiuy a«il ri’iliuy tfumU. l|>. lll)j. tul. I.; 

WJtvrv jwluisnly u»c«l HI a ivvIJvikmI 

plscv^ 

Ihsi it WHC iM a bLuj) uUliuiigli thvrv hus 
( u it so oven (or coeklng (or any ujic w|i« 

brought hU om'ii Uuur (oi* (lie )Hir|Hi»v uihl jiumI in 
vsihurin kioU fi>r baking tho (p, [Hi, cul. I.J 

Second appeal from (he deciee of the 
Divisional Judge, Multan, doted tho loth 
October 1912. 

Rai Bahadur Pandit Sft o AurucN. fur the 

Appellants. 

Bskhshi TeA CAuiid and Mr. Btidr-Hd^Pin, 
for tbe Kespondents. 

JUDGMENT. — Tho point which leguires 
deebioo in this appeal is, whether (lie 
property in dispute is a shop and cun* 
sa()oeMly exempt from prc*einptiou. We 
have to determine it upon the facts found 
by tbe lower Appellate Court, and it seems 
to ns clear that the question, whetlier 
apon those facts, the buihiing should or 
should not be held to be a shop with in 
the meaning of seciion 13 of (he Puiijab 
Pre-emption Act. is one of law and con- 
stitutes a good ground for second appeal— 
vide, inter alia, Ferote-nd-Din v. It ah on bakhth 
(1). We have, therefore, no habitation in 
overruling (ha preUmioary objection that no 
second appeal lies from the decree of the 
Divisional Judge. 

Upon the merits, the Advocate for the 
eppsllante bas not been able to satisfy na 


. 0) 6 Isd. Cm. 8o8i M F. R. ipg P. L. B. 
1910. 
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that the conrorrent Kiximi? <*f the lr>i7er 
Courts a« to the natnre of the property 
)$ erri>iieiius and we have not, therefore, 
calle<l upon the respondents* Pleader to 
reply. It is elear that the building conaUls 
of three rooms and \ roofed verandah, 
which 19 a kind of tkura or platform and 
it appears that in tint platform there is 
an open sunk oven for rooking nVie. The 
lower Appellate Court has found that the 
vendors, Mnsammat Muradan and her son 
Allah Wasaya, lived in the rooms, and 
that she used the oven for rooking 
roti'i fop any one who brought his own 
flour for the purpose and paid her 
either in cash or in kind for h or services 
in baking tbe mtiV. It has farther found 
that the woman did not actually sell roit't 
there. 

On these facte we are unable to regard 
the property as a shop, The word ^shop* 
is not ileKned in the Act, and it is not 
easy to lay down a complete and eshaos* 
tive definition of the term. But in its 
ordinary meaning it denotes a building 
or an apartment which is primarily used for 
buying and selling goode. JuJg^ by this 
test even the roofed verandah, apart Imm 
the rootus which are undoubtedly used tor 
residential purposes, can hardly be called a 
shop. And, if we take the entire building as 
one tenement, we have no doubt tbat it can- 
not be regarded as a shop. The rtUio tlftidfndi 
in cases in which the property is used for 
more than one pDPp‘>se, is to find nut tbe 
primary or main purpose for which it has 
been used; and we are of opinion that the pri- 
mary use in this case was certainly residential. 
VTe find that prior to 1900. the property had 
in all the deeds been described as a bouse and 
it is only in the deeds esecoted in that year 
and subsequently that the vendees and their 
predecessorson-interest got it described as a 
shop. It is quite possible that tbe object of 
that description was to defeat the right of 
pre-emption. As regards the other properties 
in the locality, no definite information can be 
gathered from the evidence oo the record. It, 
iio waver, appears that some of them are 
bonses while others are shops, pure and 
simple. 

Id view of all the clreamstauces of the case, 
and more eapeeialJy the primary use to 
which tbe building has been put, we 


agree with the lower Courts that tt 
has not been proved to be a shop, and that 
the plnintiff has established bis right to pre- 
empt it. We accordingly maintain the decree 
of the lower .Appellate Court and diamiw 
the appeal with costs. 

Appe<tl J{$mg8td. 


MADRAS HIGH COURT. 

REKbusAD Case Mo. 3 or 1911. 
September 3, l9J5. 

Preeea#:— Sir. Justice Sadasiva Aiyar and 
Mr. Justice Mapier. 

C. A. BASWARA AIYAR— Puiktipf— 
ArreLLAyr 

te/vue 

K. (lOVJNI)ARAJULU MAIDU— 
UerESDAyr— R eshonoent, 

tHmJrfHfy Aef (Ul «/ 1909), 4 . 17 
-jHAiimfHt-Mlor sa 

tuip JuritAteh^H lo enUrtam rttcufioH yre. 
«/ /ttfk CoHrt, n€ee»ttt\t of— S««Wrif 

.4rf (XV yf tfPIV, »■ 9, ruUt 

Wbeii "lice a peraoa ly sJjudicared bii iiiaolrynt, 
creditory seeking eny rcia^y aguinit liim aiust 
apple lo a Itifb Court un Us insolvency side to got 
leavT fonltat purpose, [p. IV6. col . 1 .] 

\ Court nf Small Causey lias, therefore, no Jurii* 
did ton wlthnae the Icaw r»f the High Court to eater- 
lain laappllcatioii in ei«c u lion after the judjpuenV 
dfUiir has Wo adjuiiiearod an iosolv’cnt. ht. iM, 
e«il. IJ 

- Whether section 30 of the Pro-ideacy 
Small CauaeCourts Act. or Onler XXI rula 27, of lha 
Civil Procedure Code empowers a Presidency Court 
vf Small Causes to take a secarity l>oad for iLo 
a)»))esranco of tlie iudgmcnt-deblor ajTOSied tn 
eseeolionofa decree)' [p. IMt>,vol. I.J 

Casa stated, under section 39 of Act 
XV of 1SS2, by the Judges of the Presi- 
dency Court of Small Causes of Madras, in 
K. B. No. 5$ of 1913 and Suit Mo. 6809 
of 1913. 

FACTS of tbe case appear from the 
folio wing 

REPBRCXCB. 

One Eaewara Iyer, the plaintiff iu this 
case, bad obtained a decree against cue 
Jayaram Naida io Small Cause Suit Mo. 
KHS of 1912 on 31st JanuaiT 1912 foe 
Ka. 307-12-0 and costs. On 12tb Ssptember 
1912 the said 'Jayaram Maidu tiled his 
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Petition fttftd acbedale io the Insol v9ocy 
O^art. MedrnA, nnd obtained from that Coart 
a protection order onder eertion 25 of the 
Insolvency Act, rWe Rxhibit II in this 
oeae. The aaid order ^ve protection to 
him in the ftret instance till 22nd of 
November. The plaintiff’s derree-debt was 
not iocladed in the debtor’e ached ole when 
first filed. Oo the 30th November, the 
plaintiff Jayaram arresUd ondar a 

warrant he obtained from thia Coarl, in 
ese^ntion of his decree in the Mid Small 
Canee Sait No. I04S of 1^12. The amaant 
of the wamnt was Re. 396*9-3. Jayarom 
was kept in intermediate custody f»r two 
days and produced before the 3rd Court 
on 2nd day of December to he rommitted 
to jail or otherwise dealt with aa the 
Coart directed. Jayaram then filed an 
application in Coart enpported by an 
affidavit aeking for release from custody 
for a fortoiffht, on the rronnd thst he 
had already filed his petition and schedole 
in joaolvency and obUined protection bet 
by oversight, he had omitted plaiatirs 
decree-debt in hie schedule, that he had 
already applied to have the scJ^edale 
amended and especUd orders in a week. 
The Court granted an adjoarnment till 
the 12th December aod directed Jayaram 
^ released from coatody during that 
time on hie giviog security for hie ap* 
pears nee to the satis Paction of the Registrar. 
The present defendant, Oovindarojulo NaidD 
agreed to be the sarety and Jayaram 
and he execated the bond filed as Kshibit 
A in this euit to Ibe Registrar and Jaya* 
ram was there open released. By the bockd 
Jayaram and the present defendant agreed 
to pay to tbe Registrar and hie sMigne, 
etc., tbe earn of Ra. 326-9 3 on ronditioo 
that the obligation wae to be void “if the said 
Jayaram Naido iball appear in the aaid 
Ooart on the 12th day of December 1912 
(with the protecticn order) and on any 
SQb.M<LQe&t day or days to which the 
hearing of the said application may be 
adjourned until it shall be disposed of, 
otherwise to remain in faJ] force and 
virtne. ’ The sum mentioned tn it is the 
gmouDt in tbe warrant under which 
Jayaram was arrested. On tbe adjourned 
date, Jayaram as well as the larety 
appeared, but did not produce the amended 
sobedule or protecitoo order and Jayaram 

19 
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prayed for a further adjournment to pro" 
dare thoM documents and the Coart granted 
him n further adjournment to lIHh De. 
ceniher and he was again released on the 
asm© secority. On the adjourijed date, 
parties ag^in appeared and pnvluced the 
copy of the amended echednle including 
pJaintifr^i decree-debt therein, rate hJxhibit I, 
but did not produce the copy of the 
pn .tec I ion ai'der. brom Kxhibit I. it is 
clear that at some time on or before 13th 
December the debtor’s schetlulo hud been 
amemleti to includ* plaintifTM decrcr-clebt, 
for it beaiv the date I3th December 1212. 
An oral application for further ndjournmerit 
was again made and granted till the $th 
of Junoary 1913. Jayaram being relensed 
on the aaraea.'curity. On that date Jtyarom 
did not appear in Coart thnugh the Vakil 
for the defendant and the surety waa 
present. The Cnurt thcreapor. rejected 
Jayaraiu'a application. Immediately the 
surety put in an application to Court 
stating that he did not produce Jayaram 
ID Court sa the latter wax aeriouvly ill and 
aaable to move from liia bed and a«ked 
for three days' time undertaking to produce 
him by then. Oo that, the Court passed 
00 3th of Jaouery 1913 the order, “on the 
asms aecarity extended till Saturday”, t. e., 
the lUh of January.^ Un the Uth the 
Coort passed the order debtor not produced, 
plaintiff might take each atepe ae he may 
be advised.” On (he 22nd January, on 
plaintiff's application for assignment of (he 
bond to him the Coart passed, without any 
notice to Jayaram or the surety, the order 
"eanctioned”. On the >|(h of February 
the aasignment deed was executed io 
plaintiff'e favour by the Registrar. On 
the 19th of Kebruery tbe surety, the present 
defendant, made an applicttioo (o the 
Registrar to set aside the assignment of 
tbe eeeurity bond, statiog in the affidavit 
in support of it that bis ioabiUty to pro- 
duce the debtor in January was on account 
of the Utter’e illness and that be was 
ready to produce him then, that this debt 
had been ineloded in the schedule and a 
protection order obtained when he was 
naked to produce tbe defendant and that, 
therefore, the decree bolder had not been 
prejudiced by his default to produce him. 
That applicattnn after notice to plaintiff 
waa adjourned from time to time. The 
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plairiiff tliA pre«ent suit on 22ncl of 

April. On 9t\\ May, liir sarety’a 
Application ^as (Ibmisacd for dofaolt, tbo 
«<nr«ty pot appearinf* apparently because 
the queistion of his liobUity under the 
bon^l was already raided in the sail. All 
throngb these ese«'iUion pr«vee«tiD|ti the 
vop) of th« pKjti'krtieu ociUa* non produced 
in thiH suit, Kahibit 11. was mrt pro^lacccl 
in Court. Kshibit 11 now filed, shows that 
Jaynratn Naido was ^nted proteHlon hr 
the Insolvency Coa*i on 12th Scp(eRtl)er 
ld>2 in the first instance til) (he 22nd 
of Nnvomhpr; nnd protection was ‘'exteiideil*' 
four times till 2lsl I'ehruary 101.1, ‘2Hh 
Mar^h 1013. 4(li ^ April 1913 and drd 
May 1913. Tlie»e 'ey tension” ordera are 
not dated and do not state expresAly (he 
datcA of roiDtiiriToetnenl. We are not agreeil 
as In the validity and the effect to he 
eivvri (0 theHU orders. 

Plaintiffs soil affainst the defendant 
aurpty for the amoant of the bond is baaed 
on (he jrrnancl (bat on 8th Janoary 1013 
Jnyamm Nnidu failed to appear (see 
paiacmpK l> of the plaint).. The defendant 
pleadeil that (he delitor was no( produced 
on (hat date n« he was too ill, (hat he 
wns rrsdy to produce him then, that (he 
plaintiff had no can«e of action as he 
could not have taken steps even if Jays* 
ram had b^en prila?a'l as a protection 
onler had been obtained then, that the 
sum mentioned wns penal and that pta intiff 
was not entitled to it. 

The learned trial Judje found aiwinst 
the defendant on all the«e pleas and de* 
creed the suit an bruught. The defendant 
applied to the Fall Court under section 
38 of the principal Act. In the Fall Bench, 
we are not agreed on the qaestion whether 
in the circumstances of the ease, (ha bond 
should be enforced against the surety, the 
d-fentlanf; the Chief Judge and (he 
second Judge holding that the of the 

first Court should he reversed and the suit 
dismissed; the Ihird Judge bolding that his 
first judgment was convet end that the 
decree should be confirmed. We have dc* 
liver tnl serr.rale judgments setting forth 
our rea-ons for ouc individual views; a 
poferenre to which judgmenU is respecrfully 
requested. As we have differed in ftpini''n 
we beg to mu ke this reference to the High 


Court under section C9 of (he rtincipsl 
Act. The question we refer fiT (he op inion 
of (he High Court is aa foli(*ivH;~ 

In (be circumstances of the case as 
set out ft hove, should the bond Exhibit A 
be enforced against the aurefy, the defend* 
am and is plaintiff entitled to a decree 
for the amount thereof,” 

Messrs. Vettko/fituhffa Ftnw snd JMhn 
Kri%i4unt/f/(i, for (he Apprlh'tit: - Th#< Snail 
Can^e Court had jurisdiction to (hVc I Ida 
b<*nd. By the term 'oilier legal proceed, 
log” it is imt intended to include arrest 
of a judgment.deblor That is clear from 
the provisions of the Provincial (nsolveii y 
Act. wliich specially rnuke mention of the 
judgment debtor's person* 

It in also clear finitn section 49 of of the 
repealed Insolvency Act. 

In (he abijcnce of any provision, the 
decree* holder ie entitled to take steps; 
farther in (hie case, the decree debt was not 
included in the ecliedule at all. It wa« only 
when ipplicalinn for execution was made 
(hat it was included and the protectionsuoglit. 

Mr. ir. y. Pnmff/tttrnwt/ Attffin^nr, tor the 
Resp(mdeht;--The Small Cause (’ourt had no 
iuH»dic(ion to take rhU f^onii nt »1] It must 
ci«meuiidv section 30<»f ih> Pre»idrnc> Snnll 
Cause ('t'liitn Art w liich Ci>c»laiit« rioio<*tishn 
as to taking of a lamd. Such a provision is 
found only in the Cc>de of Civil Procedure, 
section 54, and has not lieen repeated iu the 
rules framed auder section 9 of the Presidency 
Small Caase Courts Act. 

JUDGMENT. 

Nsnea, J.— This i*. a reference und*r arc* 
(ion 69 of the Presidency Smad CAU«e C< orrs 
Act— Act XV of 1832. It is runch 
to be regretted that the Judges of that 
Court did not adhere more closely 
to the directions of the section ia 
making their reference. They do oot state 
clearly the po'Dis oo which there is a differ* 
cnee of opiniou. They pracHcally refer the 
whole case (o this Court viying tbat they sN 
not Bgreed on the question, whether **anHcr 
the ciicumMances of the esse, the hood ehould 
be enforced against the surety, the defend* 
ant. ' In my opinion thi« is not a proper 
reference, and were if net that 'neofihe 
Judges of that Court his row retired. 1, 
would, apeskirg for uyeelf, rerurn ile i*f(r 
ence for re'SubmiaeioQ iu strict accordance 
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With Iaw, Aa thAt eoaniA is oow itbpovible, 
I wiU ddAl with it u if the refe^em^e wee on 
three points:— ( 1 ) ^vherher there «*» Mf 
jarisdicdoD in the Coert to Uke the bond, (2) 
whether the protection order ifrented hy the 
Hig-h Coart in the exercise of its insolvency 
jariediction operated to neke t>ie bond void 
and U) whether the sum mentioned in the 
bond wee peoal. These three ppiots have been 
elaborately argued before us. On the second 
point, the principal questions to be c<in- 
sidrred are:— Whether the continuance order 
did in fact relate back to cover the date 
when the bond was taken and also whetlier 
the protection order, continned after he had 
entered thie debt in hit schedule, could be rend 
aa ooveriog this debt when no speeiAc re- 
ference wae made to the fact in the eonli- 
Doance order. From what we learn from H.e 
Registrar, it is clear that these orders for 
continnance of protection are made in ratber 
a routine manner after once the protection hee 
bean given and I am inclined to think that 
any continoation of protection would cover 
all debts conUined in tbe schedule at the 
date of each of such continuation order nnleu 
the order js made exempting from prateelion 
with respect to any particolar debt. The 
point, however, is not under tbe present pro- 
cedure of much importance, for I am of 
opinion that the 6rst question must be 
answered m the negative, t hold that the 
Small Cause Court had. after the 2nd of 
pecember, the date of hie adjudication, no 
jnri^iction over the debtor to make any order 
against him without the sanethm of the High 
Court. Section 17 of Act III of is far 

wider in iu terms than the corresponding 
provisions m tbe old Insolvency Act of 
on "hieh the present protection svstem is 
baaed. Section I ? covers the same gpoond 
M eectioD 7 and section 49 of the old Act • 
but provides au eutirely different procedure. 
Under section 49 a suit or action or exeeution 
proceeding pending in « Court at tbe time 
wbeo.the ineolvent filed bis ecbedule eould 
be stayed, set aside or eaepeoded by that 
l^oort} the Insolvency Court baring power 
under another section to protect the ioaoUent 
from arrest on aocount of either all or any 
of the debts meution^d in tbe schedule Sec- 
tion 17 of the present Act goee a great deal 
further. It provides that no crcditm* to 
whom tbe iosolvent is indebted in respect 
o! any debt provable in ioeolveocy 


shall, during the pendency of the insolvency 
proceedings, have any remedy against the 
propert3* of the insolvent, or commence any 
anil or other legal proceeding except with 
the leave of the Court, and nn such terms 
ns the Court may impoae. It is argued 
before us that applying for a 
warrnnt in execution procceiUiig is not 
coiomencuig other legal proceedings within 
the meaning of the avctiori, ami a case 
reported as E *n|»'w t v . M UK <i ii ka f Un / ia ft h<1 
Bkat (IJ is relied on as am antliority fur 
(hat position, the words used hy tme of 
the Icarneil Judges lieing. "by ‘ulhcv legiil 
proceeding* is meunt hiondly vlhf>v 
piH>reeiliiig of a Civil nut pro oonneHcd with 
the insolveot M estate.” The question Uef »ro 
the Court was, however, wheilier the pro. 
ccedings in a Criminal Court were witliuat 
iorisdiction under this section, and it (S with 
refereucc to that contention that the observa- 
tion is made. That case is, therefore, no 
authority for the position. Ke)iah'>e is also 
placed on the difference in the InnguAge of 
the Provincial Insolvency Act which "linve 
any remedy against the property or the 
ptrtoH of the insolvent or commence niiy suit 
or other legal proceeding". I do not, however, 
think that the difference in wording detracts 
from the meaning to be given to the words 
other legal proceeding*'. Execution pro- 
ceedings were specifically mentioneil in 
section 49 of the old Act and were clearly 
ioteoded to cover applications for arrest, as 
tbe proviso to tbe section enacts that if 
a person was already in custody, be should 
not be discharged out of it otherwise 
than by a protection order which could be 
made uiHter section 13. It is further argued 
that if section 13 of the Act is t<i he held 
to include proevadings by way of application 
for warrant of arrest in extentron, there is no 
oeceasity fur a protection oider. The answer 
is that (he words in section 17 will not avail 
to discharge an insolvent from arrest any 
more than the words of section 49 of the 
old Act and that the order of the High Court 
is etill nece^ry in such circnmstaneee 
and may be gran'ed i>r refus<<d by thu 
Court HS if. thi(>k>< lit. I am. tf e**.f re. uot 

prepared lo cot down the bitwd priiicii le m 

which the section is based, nameli, tbut 

It. 7Mi 

11 Cr. u. J. tis. * 
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whi»n otx'e a person U a<liudioa(e<l:iM insolvent, 
creditors ^^eckin? any reme4yA(?ainst him most 
come to the Hijrh Cujrt on its insolvency 
'Me to get leave for that purpose. Applying 
this view of the law to the facts of the case, ! 
am of opinion that after the 2nd of l)ece*nber. 
the date when the order of adjudication was 
made, the Court of Small Causes had no juHs> 
diction withoot the lenve of the High ConK 
to eoteriuin any application in ewnlion 
against the imolveut: ami that leave ad* 
mittedly not having been pr>ctire>l, taking of 
security in esecution procee<lMigs was ftll/a 
tir*i of the Court. The muter l>eing oita 
of jurisdiction, it is immaterial whether the 
inSidvetit cdaiuuHl the lienelit of the section 
or not. tho;igh as a master of fact, it is 
clear that the Court was aware of the 
adjiidicaliori, In this view, it becomes 
uniHte^iiry t> c )«d l*p any I’ther (| lesti m, 
and I Would niiAwep the reference Ky |he 
lenriied Judges as indicated alM)ve. 1 would 
add that it in nntal all clear to me umler what 
provision of the Small Cause Courts Act. 
this IkokI was taken. Section 55 (4) of 
the Civil Procedure Code provides that 
where a judgment*debtpr who has lieen 
arrested, eipre.sses his intention to apply to 
be declared an insolvent, he can be released 
on furnishing security; bat the High 
Court ill making rales for the Presidency 
Small Cause CoarU ander sect ion 9 of that 
Act has not emb Klied this provision in the 
rules and I have great doubt whether either 
section 30 of the latter Act or Order XAI. 

role 27, empowers the Court to take a bond 
of this natare. 

SaPASiva Aitas, J.— I u^^ree that the first 
question should be aoswered in the negative 
that decree-deht of the plaintiff against the 
insolvent was “provable” in the insolvency. 
Hence section 17 of Act 111 of 1909 took 
away the jurisdictioa of the Small Cause 
Court to pass any orders in eseeution withoot 
the leave of the High Court after the Jadg. 
meat-debtor had been adjudicated ao 
insolvent. The bond aned on was, therefore, 
obtained witbont Jnrisdictioo and is void. 
1 do Dot answer the other qnrslioos as the 
aneweeto the first question is soScieDt for the 
deoision of the so it. 

anttMred in ths negalivt. 


PUNJAB CHIEF COURT. 

PiKST Civil Appisal No. 687 of 1912. 

April 28, 9J5. 

Present : — Sir Dnrmid Johnstone, Kt., Chief 

Judge, and Mr. Justice LeRossignol. 

K, II. SKINNKR — Pf.AfNfirr — A ppbllamt 
rertut 

BADRI KRISHEN— DfiMNDsyi— 
Respo?ipeNT. 

V>vit c»le fjer V «/ iftCA), ScA. //, r. 16 

—yrek't—Dff^ ba*^d on ntroul outlined frauds 
S<iil irhelktr coutfirtsnt ^Dfcrn, 

trhelher mm tr $et aitde on gronml that it tsoi 
iAtoioft Ay pTrju.M titJento—fUi'isiO. 

A drerce cannot l>o sot attde in a siibaequentoflHoii 
on cli« mvre [trvol ilmi fucIi o decree was ol)<AiQed 
by |»rrjaro<t eviJrnco, on I hr jirlnciplo (hat » 
metier cannot l*o ro-ngiiatcd on the eamo meWrisU 
4*r oil msirriala whk'U might have been laid befuM 
a Co«r« in the firwt inatencc. fp. 107, eol. g.J 

Ifevidcoco bot originally available comes tothe 
knowledge of a liiignnt at e later date. hi» rcaody 
licsin eoekiflg a rnview of (he judgment if applied for 
withovt unreaftonable delay, (p. 107, cul. s] 

A dcrire lja«ed nu an awaid wna i>aated in 1906. 
Iq lot I, the plaintiff aged to sot eeiih that deor«e 
on the ground that during ili« course of (ha 
arbitrat ion, the defendant hnd li led a fraudulent accouttl 
and sappnrtnd lia items by falsa evidence. The 
dorument upcia which the plalnlilf baaed bta allegation 
of fraud wan in his imsaesaion in 1002; 

IhU, that in this case (bo only remedy open to 
the plaintiff lay through a review, nnd not by a 
separate suit, (p. 10^ col. 1.) 

..Wn«.th«r a decree based en anaward 
eon Id not be act aside by a seoarato ault under 
any circun stances whatsoever ? |;p. 0H, eol. i.J 

OhiVee dwtw M.-. Where one of the parlies toarU* 
(ration proceedings baa been persosatod or has 
received no notice of the proceotlinge, a suit to 
Set asida the award on the gronud of fraud might 
be maintainable, (p. lOB, col. 1 ] 

Piva< appeal from the decree of the District 
Judge, Delhi, dated the 25th January 19 1 2, 
rejecting the pliint. 

Chaudbri RambkaJ Datt, for the Appel* 
laot. 

Lais J/pfi Sagar^ for the Respondeat. 

JUDGMENT.— The parties to this c$m 
in the year 1905 were disputiog coneeraiog 
certain suns of znorrey which the preaefit 
plaintiff claimed as doe to him on a lease. A 
suit was institated, but the parties agreed to 
refer the whole case to an arbitrator and 
on (be 25(b October 1905 the arbitral 
gave bts award in accordance with which 
the judgment followed os the 20tb Xoveinber 
1905. The present suit was iostitoted 
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by tb« plaintiff OD 12th April 191 1» and tha 
plaint abowa that the Court N askad to xrt 
aaida tha dacrae which lasoad on the award 
of 1905 on the gronad that daring the conr?^ 
of the arhitntioD, ifie defendant 6led a 
fra ndu lent acmiint and anpported its itema 
by the false evidence of a diauiisacd servant 
of the plaintiff. The defendant contended 
that the frand alleged waa not of the kind 
reqnired to give a caiiee of action for aetting 
aiide the decree and that in any caae no 
action lay for aetting axide a decree based 
on an award, even though fraad be estahliahed. 

The learned >Todge, relying opon Mohtmtd 
(Tolob V. MoAomerf SulUman ( ) and Kappu 
Naitiit V. 5u6&qrej/n RfdtH held that 
the fraud alleged, i.e.. per j ary and enb- 
ornatioD of perjury did not render the an it 
Rial ntaina hie. Also with regard to the second 
plea he held that Mehfa Kttthi Ham v. 
XhMfobkep (3> waa good anihority for 
the view that a decree based on an award can 
be attacked on the smnnd that it was obtained 
by fraud only by mean# of a review, and not by 
a separate suit. Before this CouH plaintiff 
has come in first appeal and his cese was 
argued at some leo^h yesterday afternoon 
by hir. Ramhhaj Uatt on bis behalf, hot 
when the C<»artmet this morning Mr. Ham* 
bhaj Datt expressed his an willingness to 
ooDtinue to represent plaintiff, on the groniid 
that bis client after the rising of the 
Court yesterday evening had taken away the 
brief from him and stated that he wished to 
engage a more senior Coansel. In the eir- 
comaiauces Mr. Ramhhaj Datt bad not been 
able to study the case ms well as he might 
have done and in v*sw of the affront 
which his client had offered, he asked the 
leave of the Court to withdraw. Consider* 
iogihat Mr. Ramhhaj Datt bad received 
a very ssHona affront and had not been 
treated by bis client with coortexy, we made 
no objection to Mr. Ramhhaj Datl^s with* 
Wwal from the case and the plaintiff has 
been heard at considerable length id support 
of bis appeal. From bis remarks, it has been 
<loite clear that the document upon 
which bs bases bis allegation that the award 


a) C.612. 

L ^ 1 If. W. if. 3S5i e U. 
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was obtained by fraud, wns in his possessinii 
in 1902; and that from l!K)2 to either 
IVbrnsry or March li)IO that docnment 
remained in his possession but in the 
envelope containing if, ivhich he had 
never opened. He freely admits that for this 
great delay there was no other enuse but his 
own negligence, bnt he coiitetids tliat 
as the rase is s clear one. tide ahoold not 
prevent Che Courts from granting him relief 
to which he is eouitsbly eutitle<l. U is 
needless to say that in (hixanpenl weaio not 
cooceroed with the fiirt'i, except so far sx an 
and erst and in g of them is noressriry for the 
decision of the legal que.itions before us. 

A reference to the authorities cited before 
os shows that it is a geneMlIy accepted rule 
of law (hat a decree cannot Iwset aside in a 
8ubse<iQeiit action on mere pixvif that such a 
decree was obtained hy perjured evulence. 
This rule is clearly lisse<l upon the very 
iap»risnt principle that a matter rsniiot he 
re*agitsted on the same ruateriiU or on 
materials which might have l>een laid before 
a Court in the first instance. If evidence not 
originally avails b)e comes to (he knowledge 
of a litigant at a later date, his remedy lies in 
seeking a review of the judgment, bats review 
of judgment will be granted only if there 
has been no unreasonahle delay ir. applying to 
the Court. Now in the cast before Ds, the 
proof of perjury which plaintiff now wisbsa 
to adduce «’as in liix possession three years 
before the award was delivered, and again 
this suit was not instituted until seme IS or 
14 months after the perjury had come to 
the plaintiff's knowledge. There reruaina 
the farther qnesiion whether under any 
circumstances a decree bssed upon an sward 
can be set aside by a regular suit. Tlieie 
appears to be nn authority directly io point 
with (he exception of Jl/eAtn Katki Ban 
V. Vadithhofi (3). With the views 
expressed in that judgment we find ourselves 
entirely in accord. \n examination of the 
rales concerniog arbitration proceedings 
contained io the second schedule of the 
Civil Procedure Code shows that the proce- 
dure io eneb proceedings has been hedged 
round by many precautions andsafegaards. 
In rule 15 we find provision made to meet a 
case identical with that now propounded hy 
the plaintiff. When an award is filed an 
opportunity is given to either aide to show 
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lliat the awnH h bad by reason of ihe deceit- 
ful or frandulent conduct of either party. 
The plaintiff in this c.i^c did not av'ail 
of that pr<*vi«ioii and w© muM take it that 
the Ley is lat u rc i n te i id ed ar bit r» t ion proceeil . 
iny.s to be hnal and not to be open to 
challenge in an indirect manner. 

Con^eqncntly we hold that the only romedy 
open to plaintiff Jay through a review and 
not by a separate suit. 

It IS not necessary fur us to deride that in 
no c:reTimstanPes iowgirmhle • derjec on 
award can beset aside by sepuraie >uil' in n 
case where one party had l>een personated and 
had received no notice of the proceedings, 
KOch a suit might Iw tuaintainabh*, but any 
decision of ours on this hypothetical auealioii 
would be a mere 

All that we should decide is th.at in this 
case, no separate suit is competent. 

The appeal is dismissed with costs. 


MADHAS HKill COL'Kr. 

Civil. RtVlsiOR PiTItlON St». 3W>«)>'UtU. 

Novemljer li. iDUt. 

PrejTM^— Mr. Justice Old lie W 
M. SUBRAMA.VIA AIVAU-Pemiosiii 

venuf 

VAITHIN’ATHA AlYAR a.sp AxorMta-- 

Respoxpsxts. 

Hhtihy tefid •Ot/€r/t«N Mr* 

Aikcrrc paiwO afor il,e rlr*ib of, ,MebT.,'» 

rii i 

u m“l t",''".""'-"'' •' C"'- 

2G B, 317; 4 B'>m. h. U. il. A’i r Jtm,-. La. 

17 A. 4Ta; A. W. N. iiaw) IW. t.A\J.i ^ 

Objrclion can Ui laketi m ,urb , iu ewu 

*1011 ana »e|>«nto powwiUnir^ lo %\w\ B are u* 

beucasary. ^ “■ 

Petition, unde- section 23 of the Provincia 
Amall Unse Courte Act (IX of 18b7) 
praying the High Court to revise the or<le: 
of the bubordinnie Judge of M.yavamo 
V Applicatioi 

mB of“ 

5^*?”;* ^ J^' ATrMAiMuu-am* Aiyoirgo 

Atpungur. for rtf 

retitiouer, 


i(r. y. H't}ag<>paUi Achartar^ for (he Res- 
pondents. 

JL'DOMEXT.— It is admitted that the 
decree under execution waa passed after 
the death of the defendant aod before 
Ills legal representatives were impleaded. 
It is argued, firstly^ that this did not 
affect its validity, and iffnntlly, that the 
decree passed is not void but must be set 
aside in separate proceedings for that 
purpose, before it can be treated as a 
nullity. 

0<»ita f^oopurumter v, .S/eiidar/tmia©i (1) 
is relied on. But it deals with exceptional 
eireumatances and the case of a plaintlffi 
and it is not clear (hat Che decision would 
have been the same if a decree against 
a defendant had been in question. On the 
other hand, in JunarJhaii v. Bomr^uudre 
(2), Uit llui Pratod ^inyk v, Lnl Suhih 
i?'rt (.{) and (nfhtd AU v. Jagan hal (4), 
the two last mentioned ca»os relating to 
decreet against defendant, it *vas held that 
the decrees weie nullities. Authority is. 
therefore, against the petitioner’.? ronteiition 
on this point; and, the decree under exe- 
cution lieiiig nail and void, proceedings to 
avoid it are unnecessary, 

It is argued, NC.rf, that tlie resoondents 
could not take ohje''tion to the decree in 
execution proceedings. But their objection 
WB< to (ho jurisdiction of the Court to 
pass it. It was, therefore, rightly considered 
and allow’ed. 

Lcffty^ it ia argued (hat the present 
application to join the respondents as legal 
repreeentativee of the deceased defendant 
and for execution should have been treated 
as one for the former relief and for 
aetting aside the abstement and that the 
trial of the suit ahould have been resatped. 

It does not appear that thia waa suggested 
in the lower Court; and in fact tbe de- 
fendant's death ia referred to incorrectly 
in (he petition as subsequent to the 
passing of the decree. Por this res sou 
and no ita merits the suggeHion is un- 
acceptable. 

The civil revision petition ia dUmissed 
with costa. 

Betiti'm rts^ted. 

(I) 3IdA Cm. 730; 33 M. 16’; 6 M.L. T.^TJ. 

(y) 2-1 B. 817^ 4 Boa. L. B.iS. 

(6i 18 A ^3; 17 I A. I6C; 6 See. P. C. J. 600 

(4) 17 A. 478; A. W. N. (1896) lOP. 
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CHAKD V. QBQLiM UA»SAN. 

PUNJAB ceiei' COURT. 

Sbcord CiTtt Appeal No. 189 or 1910. 

April 7, 1916. 

PreMn/:— Mr. Jiutice Sbab Dio and 
Mr. Joatico Chevia. 

KARAM CHANU kHu otbbhs — UB mOAXTA 
— Appki.lakt$ 

rerfNA 

GHULAM HASSAN ANOOTUBK4— Plaistifps 

^RB 4 I<INDEST 2 ». 

pHujab Prft-fmitli9n Acl {II 1906/^, s. 
iward iy yrttA-IViAiiWa**, ir<**ir'‘— 

PutijaA Alh- oOVtn ef Un.t A<t liXU). t. 3 l3>. 

Where a Nnil> TnU»iUlar, uodcr tW er4<*r» <4 
the Deputy Cooinii»«ioMer. ^•>uc» a iKHiee with 
» view to fiiii) out whether any lueiuher of an 
AKTiculiuret tribe i$ wilUiijr to purc1i4)>c the laml 
propoeeil to be eolH nt ■ ccrteio priev to a pereon 
who ie eoc a member an afnenlturul tribe. (W 
notlue it not ooe fiven ihreutrh aiiy 'Court* a» 
required by eeglion |o of ilie Pre<vmplion Act (It 
dUi aad a pre*einptor who n»»^rte hi* rich* 
prc>emptioB but proteit* affaiutt the rea»i>nAblcpe»r 
of the priue at which eiicli lau*l i* «HlfenMi to 
lolJi doe* no* low hie riffbc of ]>re>emp<i«'u. fp. BOO. 
oolt. 1 A B.J 

5^cnnd appeal from t1i« tlecm of tha 
Diviaiosal Jurtga, Moltin, JaUd (he Ut 
December 1909. 

Bhagat Gnhinii Dot, for the Appel Ian (a, 

bir Rtiihi , for (he Reapondente. 

JUDGMENT.— Thie appeal haa arieen 
OQt of a fuii for pre*emption brought by 
tb plaint iff-rea pond ent, Paeal Khaii» againat 
the dvfetidanU*appellanta, Karam Cliatrd 
and othera, in reaped of certain land 
litnata in Mauza Kot Daad which hud 
been aold by Ahmad, reapondent No. 
to the appellaota by a regiatered aale*deiid, 
dated 4tb January 1908, for Rs. 1,400. 
The Diatrid Judge diamiiaed the suit, 
holding that the plaintiff, whose right of 
pre.emptioQ wa4 undiepoled, had waived 
(bat right; bat on appeal (he learned 
Divisional Judge held that the alleged 
waiver of hie right of pre*emptioD on 
the part of the plaintiff had not been 
eateblifllied and ha decreed the plaintiff's 
claim conditional on payment of Rs. 1»*(0>. 

In further appeal (he vendeea* Pleader 
bae contended CD that before the sale 
in dispate, a notice bad lieen t.uned 
ihroQgb the Naib-TAheildar to all pre-empt- 
ora io. the village • calling * upon them (a 
parobase the land in an it at the price at 
which it was eahseqaeDtiy sold' W* tbe' 


109 


vendees; that that noticu wu»> served up )n 
the plaintiff; and that, since he rorusoil 
to pnrehaae the land at (be price named 
in the ootice, his right of pre*emption 
mast be held to hare been e^ctinguished; 
and (2) that if the notice in {Question is 
held to have been not a proper notice 
onder section 10 of the Pi’e-rniption Act 
of 1906. the act of the pUintill in liiiving 
refused to purchase (he hiii l f«»r Its. 1.40J 
before the sale in f.ivour i>f tho prenent 
vendees took place for the Nitiiui hiuii. 
ainonntA to a waiver of hl< right and 
that his suit was rightly dismissed by the 
District Judge. 

The matevial fart» aiv the>K<. On the 
I'th Kebruary U^O?, Ahniol, rrs|iMii<lent, 
applied to the Deputy Con)iiii«sionor for 
permission to sell the land in >uit to the 
present vendees, who are not nimihers of 
ail agricultural tribe, for H*-. 1.400. Tho 
application was one mnde under section 
$ of the Alienation of Land Act. The 
Deputy Commissioner sent the applirntion 
to the Tai .sildar, and the latter xent it 
to the Xaib-Tiihsildrir for iiccesxary action 
and report. The Naib*Tah<i]dur issned a 
notice on the Sth March i9U7 to ull the 
landovrneru of the village informing them 
of the intended sale of the lend in qucxtinii 
and of the price, Ks. 1.409, nt which the 
owner, Ahmad, was willing to sell it. This 
notice was served on the present plaintiff 
on the ^rd March 1907, and '>ii the 
25th March 1907, he made an application 
to the Deputy Commissioner stating Umt 
he had a right of pre-emption in mpect 
of the land intended to be sold and vvaa 
desirous of puirhaxing it. bat that the 
price entered io (he notice was far in 
excess of (he market value and Lad not 
been tixed in gooil faith; and be prayed 
that permission may not be ^iven to the 
owner to sell tbe laud to uun-arricuUurists 
and that be be dh^ected to <>ell it to the 
applicant at a fair price. The plaintiff’s 
objecimn, however, did not prevail. hii'I the 
aale to the present vendees was sanctioned by 
tbe Depoty Commissioner. 

Upon these facts the vendees' Pleader 
argee, relying apno Uie fi^rry v. Uni 

(1) and Sar>lar Ali iSUah v. Jitc tn .ViVipA 
(2 . that the QOtice given tu the pUintiff by 

{1) 9^ P. U. IV$7 

(»>- b8 P. 19^} I m P. y. a. 1991 
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lWKaib-Ta^»sjl(Jiir \sas a pmper notire within 
the parview of wtinn lr> of the Hre-emption 
Art of 1906.and tliatsinre the pUintiff had 
refy<;efMc» purchase the laud for fU. 1,400, 
which was the price named it» the notice he 
has lost his ri^rht of pre-emption. The Dia. 
trict Julye has nverroled this confenli'vi), 
hnldinc that the notice issued by the Naih- 
Tahsilclar nas not a notice through a ’‘Court** 
Bs required by the «ai<I section l*s and we 
have no hesitation in agreeing in that 
view. In Wing the notice to the land owners 
>n the village, the Naib.Tahaildar was 
acting under the orders of the Depnty 
ComtDi<sioner, to whom an application 
had been made by the owner of the land fop 
permission to sell it tn certain non-agricul- 
turisU under the provisions of the Alienation 
nf Land Acl; and the rvotice was issued 
becauae the (Uveiiue Aothnrities wsnte<l to 
find nut if uciy member <*f an agricultural 
tribe in the sillage was willingto purchase 
the land at the price named, their intention 
being to sanction the sale to nan*agricnlturists 
only in theeventof a luembcr of an agricul- 
tural tribe mil coming forward to make the 
purchase. The Naib*Tahaildar was acting in 
this matter as an Kseeutive Officer and not 
aan Court; and it is clear that neither the 
apphcation of the owner of the land lo the 
Deputy Coremissioiier to obtain sanction to 
tlio sale thereof to certain non-agriculturists 
nor the notice issued hy the Naib.Tahsildar 
under the orders of the Deputy Com mi*, sinner 
had any connection with section iii of the 
Pw emption Act of 1905. The question 
before os wee not discussed in either of (he 
two rulings relied upon by the vendees’ 
Pleader; and we accordingly hold that no 
proper notice was given to the plaintiff under 
section 16 aforesaid and that he has not lost 
his right of pre emption. 

The tecouU queaticn for decision is. whether 
the plaintiff has waived his right of pre- 
emption. No doubt the land in suit had 
been offered to hinj by tbe owner for 
Rs. 1,400, but be protested that that was not 
it.s fair market value, that the price had not 
been tised in good faith and that he was 
prepaied to enforce bia right of pre-emption 
in Court. He never, by any act or conduct, 
waived bis right of pre-emption; on the 
contrary, be all along proclaimed bis inteo- 
tioo, as tbo loarnpd lyvi^opi^ Judge says, 
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of suing to pre-empt the land on what ha 
considered the right price.” In these cir- 
cumstances. we are quite clear that no waiver 
of his right of pre-emption on the part of the 
plaintiff cun be said to have been eatablished. 
The vendees* Pleader cited Nhamhw Mai v. 
Jamna Ont (3), Dtvau Oftatul v. Ohularn 
Hustain (4), Fateh Ckand v. Kirpa Singh 
(o) and AbdHUah Shahv, Hueeain Jahana 
NM<d) in support of his argument that 
the plaintiff had waived bis right of pre- 
emption; bat not one of these decisions is in 
point, and we think it oniiecessary to discuss 
them in this place. 

IVe maintain the decree of the lower 
Appellate Court and dismiss this appeal with 
costs. 

Appeal ditmieetd, 

(3^ M p. R jg76, 

It) TOP. R IS*?. 

f5) 13 ImI. <Ja8. S6I: 4!1 P. R. 1912: 76 V. W. R. 
I»l2i II*. r L K. IHIS. 

W TO Iml. Cm. W*; U P. R. 1914: 230 P. L. A 
1913; 170 r. W. R. 1013 


MADRAS HIGH COURT. 

CiriL Hsvisiox Pktitjok No. 1076 or 1914. 

September 28, 19X5. 

Preatn/ ;_Mr. Jnaii*^ Srinivasa Aiyangai. 

MCRUGtJSA MUDAIjY a^d orucas^ 

REsrosoasw Nos. 2, 3 akd 5— Pbtjijoxbss 

veriia 

RAMASAWMI CHRTTY— RBsfONOBKv. 

CW Pr9redur4 CtnU (.te* V 9 / IW). 0- XXiT/K, 
r/. af po^ment pfptoHgoft- 

momf9, fr^nt of^U^rlpQtcr, if raoflcrf to rrdeem 4/^ 
9fttr Or4er «m<I< wiYAomI 

— RrrMiea. 

la CMC* when* ihe Riortimgce sue* fer forecloeure, 
^(eeviga of time for yayment aot giro# •• a matter 
of <worac aod the tDorijpigor is bot cutjCled Co redeem 
as eg right after the lime fixed (or paymeaC although 
no order for foraclosore ahsototo bM bees paasod. 
Cp »l, eoL 1.1 

Foulkner t. Bottom, 7 Rjoi 319; 4 L. J. Ch. 61; 68 E. 
R. 860; 40 &. R. IfiAt Nennyr. fdtMnis. 4 Bosa 114; 6 
L. J < 0 . a) Cb. 20; 28 U R. 24s 38 £. R. 76V; In N 
PorboU, I/d,, Blackhum v. PerMa Ltd. (2900) 2 Ch. 
4-7; 78 L, J. Ch-?62; lOJ L. T 688; (8 S. J. 697, r»- 
ferred to. 

la siiiu hy the taowgvgar to radeaa, tlie tlma for 
paymcbc ie sot cstos4od etcept is case# of aocideat 
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HU»Cf0l8A HODALT V. BAMASiriin CHITfT. 

SoponeUki t. WaltfipiA 17 Tm. 417, 34 E. £ 161: 
ColUnponv.Jpfery, (18^ » I C\l Mt K L. J. Ch. 
376: 74L.T 78;44W. B.8ir, fgllowed. 

W)i«r» » Coort oxtmda itM tine when it Hmm do 
power CO do to, • Hij^b Coiut bee power to ieterfere 
with ebe order in reruion ee one poesed wicboot 
jariedictioD, bot will notdoeo if H eppeen tbet tbo 
order wee rude io the iotoreece erf jostiee. fp a>l, 
eol. 2.] 

Petition nnder Miction 115 of Act V of 
19^ % praying the High Coort to rovieo the 
order of the Coort of the Di«triet Monnif of 
Dharcoapori, in Original Petition Xo. 56'l of 
1914| in Original Sait X>». 28 of 19 1 1. 

Mr. T. D. Kriahnat'Mmi 4<var for 5lr. 
T. B. Ramacfuindra for the Peti- 

tionen. 

Mr. B. ysraeVmAa Row for Dr. ^rcvinif* 
TMilhan, for the Reepondent. 

J0DGM£NT. — Thie ie an application to 
mUe the order of the Uietrict Mon^if of 
DberBapori eitending the tine hie«] (or 
payment of the taorigage-nKiney hy a decree 
AW* in a eoit for redemption by a pniene 
mortgagee. The Uoneif thinke that the 
reaeotii given by the plaintiff in the euit for 
non-payment of the fflortgage*money within 
the time filed were iiunfficient and unsatie- 
faetory, bnt all the eame he give (he et* 
tenaion prayed for, on the ground (hat the 
plaintiff wae entitled ai a matUr of right (o 
redeem ontil there ie a decree for forecloeure 
abfudote, even thoogh the time filed hy the 
decree hi a had paeeed. 

The power to eitend the time for payment 
of the mortgage* money ia now regolaied by 
Order XXXlV, rolea 3 and b, anil under theu 
mlee the Coort can only eitrncl the lime 
opon good eaoee ehown. Thie la in accord* 
anew with the eettled practice in BnglarKl. 
Kven in caaee where the mortgagee mea for 
foigcJoanre eitetkiion of time for payment ie 
not given aa a natter of couree. and the 
OMftgagor ie not entitled to redeem u of 
right efier the time filed for payment al* 
thongb no order lor foreclo«ore abaointe haa 
baen paeeed [nee 4'oiJibicr v. Dolton ( ), 
ffeaap v. KtIwanU (2), /a rc ParUtlft, lUii., 
Blitekhum V. Porhofe Ud. (3), Seto II UO dodg* 
mente page >913 and Kiehar on Mortgagee. 
eeetioD 1958]; and in anite by a mortgagor 
to redeem, t^ time for payaeoi ie not et* 

1 1) 7 film, m 4l^y.Ch.gli6a B. IL fiaoi 40 R. 
1. lU 

<t) 4 lam. tf4i 6 L. y. (o. a) < k. tOi 31 B. IL M. 

(6) (U0g)fC^4ffi IDUA CW TBH JOli^T* 


tended eicept in caaea of accident or midfake 
[See SoTotu-littt V. UoAcjlehl (4) aod VolU'n- 
eon V. Jffft’ry (5).] Inaemoch a^ the lower 
Coort extended the time for peyroent when it 
had no power (o do lo, thie Coart has power 
to interfere with the order in revision ae one 
pe«sed withoQt jorisdiction; bat 1 do not 
think (hat (he jostice of the case reguires 
that I ahnold interfere with the order. The 
eoit wee insti toted by the poisne mortgagee 
agaioftt the tiret mortgagee who had also 
parchaaed the cqaity <»f redemption. The 
poiine mortgagee, it ia now settled, would be 
entitled In inetitote a suit f<>f (he sale of the 
property lohject to (he Hr^t mortgage. 

Mrr/hi I'refif hutft v. K>-r^ti\hnth 

Rurulhtioli Afkuth<tH S<iir Hut at 

the time when (he »ai( wea instituted, (here 
wae some doubt nn the point and the pui«ne 
mortgagee eeeme to have instituted (he suit 
for (he redemp(inn of the first mortgage aod 
for Hale of (he whole of the mortgaged pro* 
pertiei for the Homa due nn Uith (he uort* 
gage*. At any rate that wa4 the decree 
paeaed. The huio which (he plaiiiliff had (o 
depo«it nn aceount of (he !■( mortgage wiu 
nearly R«. 2.000, and he made the dopn-i( 
within a month after (he date Iiiik] Jind he 
paid also interest on that lum at 12 percent. 
The amount due to him waH nearly IIh, l,ldl ; 
and it la iwaaonable to auppohe (hat (he 
mortgaged property was woKli considers hly 
more than the amount due on (he lit morl* 
gage. The Int mortgagee suffvn no haisl- 
ahip; while on the other hand, if 1 interfere 
with the order, (he puiane mortgagee would 
loee (he whole of (he amonni due (o him. 

1. (herofore. diaraias thie petition, but 
under (he circum*(aiicca without citsU. 

tlitmi$40tS. 

<i) 7 Vi** 417. U« K. U In . 

{(, I lagA) 1 Ch eaa 6> L S. Ch. a74t 74 I . T. 7H| 
44 W. K 311. 

(Hj V InH Cap 6|V. tl U. L. J. . 13: V U. L. T 43l| 
(1911) . M W M. lOA. 
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rRirUMl CUA.VD V. lUAXO. 

PUXJAR CHtKF COUKT. 

Secoxi; CiTti, Api'EAt. N'o. ItDiJok* 

April 13, 1915. 

JqMic^ Sb-^Ii Din »nd 
Mr. Jattice Chevis. 

PUiTHMI CUAXD—Plaistifp— 
Appellant 

irrjtn# 

SAFA CH4XD and A<oTHRk— DEPENWSTi— 

RfcSPONWXT*. 

r«Mj/th A<f it './Iftln), ... 2 (. 1 ), Z 2 

(4J a/ ffrt't 

— Fk l^rv . .\-t (tl ./ 1905;, *. | J 
— «/ ao y f.*. Hf. 

rtrclion a (3) ••( ihr Punjah Hrp.eaiplUm Acl fl of 
m.i) wht uui iiitrmWd fo guv ami «k)es gj*o 

^A^^upcch^P i CO siiU^ri hoq 14) ill) of 
aa ftuJ Mm* juU.sivfion cun onir a|>|.lv ro q ii, 
which the moii^y hv a plaintiff in a i»re. 

einjitifiM *ml la witlolpann |.r l.jm aficr t|»c Uw 
Avi hai conic int.i force Ju .uber norrlv »rviKW ri 
U> (n) when with -t-^ilon a fni of iU<. Aft 
iiotcnjmn ih.- iIumiumI .^ai, uppivl i*referr«Nl be 
Ihc prc cioplor in a iw whero ho hml wiih^rawn 
cIm- in«nc>r aciH>aiic.| In |,iu, r,«*rt Wfore die new 
Xci vatiic imo aj-cratioo. »3. c*ila. I 4 ^ , 

A pnseniptnr Hho claim, the bem ht of the pmiiw, 
Co aection II of tho I’linjah rrv<eniMion Acini of 
JOuA) rhouM prove tho cvj.tence nf c«af< •«»<,< 
m|nM of owncrahip of laml. on the aircn th of 
which ho cluiinc pu -cmplion, for a perioO af JO 
veam (hcilatc *»f wlo either 

111 hwawu name or in thal of nn aimaienf Uh 
Ti; ocher Wordi, tbr iK^rirel » year., rcferre .1 cn 
111 Ihe provlw, over whieh the rerocl of owner.hiD 
■lioiiW exteu.l, -hoiiUI be rompiiCeil Wh frwu tU 
lUlc of aiile uml if then oeinr auy i,reaL for 
however .horl a f-^ri-al. in Ihe roeonl of n«ner»Kin 
ill tho natiie of ihc pre.em,>ior or anv nCl.w agnate 

Cp ' 

Second appeal from the decree of llie 
Additional Judge, JheUm Division, at 
Sialkot, dated ihe lOth Jane 19!^. 

Hai Uahadup Pandit SAeo Aarrti'«, for the 
Appellant. 

Mr. B. Btcan PHinetn, for the RespondenU. 

JUDOMKXT.— This appeal lias arisen 
r>ut of a pre*eniption suit relating to certain 
land in Uiwankut, ToWfand Diatrict 

Onjral; and the principal qoeatioD involved 
la one of interpretation of the proviso to 
section Hof the old Punjab Pre*erDption Act, 
11 of 1905. The following pedigree is 
taaterial: — 


[ 19 , ■: 


BriA Mal 
I 


Gohv Sen, 

Gokal Chand. f 


I 

Bhim Sea, 


1 


Jauiiat Rai Hem Raj. 
Jaawaot Rai, 

nakia Rai 9 J/«*uNtw4f Lachiai. 


. r — 

Han Cliand 


f 

Aoiin ChunU 


') 

Laklimi Chand. 

r 

I 


■ 1 
Ram Bhaj 


1 


Safa I liaud. Kuiq Rattan, 
tvcml'ir). 


r 

Pinl.i riiaml. 
plaimiff. 


tVasir Chaml. 


Futeh ChanJ. 


hy a regiarered deed, dnted the lltli 
April I9li*, Safa Charid Aohl the land in salt 
to Mr. Shanibtt Nath Bari, B.ir-nt baw, for 
Uh. :2,000. On the Jat August 1910, the 
vemlor's nephew, PrirJnni Chaiid, brought 
(he prc«ent suit for pre-emption and he baaed 
Ilia claim upon the pnivian to aectioii ilof 
the Pre-emption Act of 1904. The vendee 
pleaded that the plaintiff had no right of 
pre-emption under the proviso to the said 
section H, ainl that if he imd any such 
right, he had waiveti it. The Suhordinate 
Judge held that the plaintiff fnJbHed the 
reqoiremeiits of the proviso in question and 
had a right of pre-emption in respect of the 
land in anil, and that he had not waived it. 
The plaintiff's claim was, therefore, decreed 
by the SuttoHlinale Judge conditional ona 
payment of Rs. :^.000. On appeal, the 
laanied DivUioual -lodge set aside Cbe decree 
of the Subordinate Jadge, holding that tbe 
proviso to sectmn 11 had not been correctly 
interpreted by him, and remaoded Che suit 
for re* decision otidsr role 23 of Oeder .XL I, 
Civil Procedare <*ode, with reference to the 
three issues set out at pa g* S of the printed 
paper-book. After the remand, the Subordi- 
nate Judtm held that the plaintiff’s case did 
not fall with IQ the pro rise to seetioo 11 
afort^id and dismissed the suit, and bie 

deorse was oph^ od appeal by the Difi*-- 
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PAITBMI CUAVC» t. SAFA CBAND. 

Monftl Judge wbo followed tlie recent decision 
of tliia Court reportetl as ChajjH Mai v. 
itfai (1). 

The phintiff 1ms preferred a .second appeni 
to this ('ourlf and the question for deci>>ion 
is whether ornut he faltiU (he requireaenU 
of the proviso to section 11 of Act 11 of 1905 
and has a right of pre*emption in respect 
of the land in suit. Before discussing (hie 
question we must notice a preliminary objec* 
tioD urged on behalf of (he defendant ‘vei^ee 
by his learned Counsel. He baa runtemled 
that the appeal must be dismissed under 
aeotion 22 (4) (e) of the present Pre emp* 
tinn Act, 1 of 191:1, inasmuch as the money 
which had been depoeitefi by the plaintiff in 
Court in compliance with an ^rder passed 
by the Sab.>rdinate Judge on the 2nd Aocust 
1910 had been withdrawn by him on the 
drd July 1912. We think that this con. 
teutivn is unsound and (hat section 22 (4) 
(d) aforesaid does not apply to this case, so 
far as the withdrawal of the money deposited 
by the plaintiff is concerned. The learned 
Counsel has relied opon section 2, sub<section 
(3), of Act 1 of 191$, which runs as follows:* 

"Notwithstaniling anything to the contrary 
10 aection 4 of the Punjab Central Clanses 
Act, 189$, the Coorts shall in all suit*, 
appeals and proceedings pending at the 
commencemeul of this Act give effvct, so far 
as may be, to the procedure prescribed by 
this Act.'* 

Tbs argument is that the provision of tbe 
said section ^2 (4) (e) which relate to 
procedure and which require tbe Appellate 
Court to dismiss tbe appeal of a plaintiff in 
a pre*emp*ion suit if he withdraws the money 
deposited by him in Court, have a retrospec- 
tive effect by virtue of SKtion 2, sub section 
(3) of the Act, and that, although tbe 
present plaintiff withdraw (be money 
which had been deposited by him in 
Court before the present Act csme into 
force, the legal consequence of the 
witbdiawal is that he forfeits bis right 
to have his appeal adjudicated opon on 
the merita and that it must be dismissed 
tn ^minr. In our opinion, section 2, sub- 
section (3), of tbe Act was not intended 
to give, and does not give, retrospective 
effect to sub'Section (4) (a) of section 22, 

1) 18 M. Caa. eAB; £3 P. ft. 191S| 01 P. W. ft. 
1912; 108 P.l. ft. 1912. 


and this snb-aection can only apply tn 
a case in which (he money deposited by 
a plaintiff in a pro.ernption jfuit j.s 
withdrawn hy him after the new .Wt 
has come into force. The sub-section in 
question must be strictly construed; and 
when rend with aectiou 2, .sub sec lion (3), 
of the Act, it does not enjoin the 
dismissal of nn appeal preferred by the 
prs 'erupt or in a oo'ie where ho had 
withdrawn the money ile posited hy him 
in Court before tbe new Act came into 
operation. U*e, there hire, cverjulo the 
preliminary objection. 

Before con»ideriiig whether the plruntlff 
is en(itle<l to the beiielit of (he piDvisu to 
section 11 t*f Act 11 of I g.>, it is 
necessary to stale bricHy the ^u•(^ mi 
the strength of which he cUims thnt 
benetit. The village of Diwankoi lit which 
the land in suit i< sit an let! was owned 
by Jamiat Kai and llcnj Bij, unn* of 
Uhim Sen, in lHi$. Jambt Uui died 
before Hem Kaj and wah succp**ded hy 
hia Bon, Jsswant Kni. Ifem lUj died 
childless in Decemlier 1$73. and in 
December 1^74 his shore was aUo 
muteted in the name of Jaswant Uii. who 
thus became owner of the whole village. 
Oo the death of Jaswsnt Bai i.n 
hia son. Hakim Rsi, succeeded to the whole 
vUlaee, and on Hakim Kais Henlh on 
tbs 24th .May iblMj his widow, MuM>umQi 
Lsehhmi, came into possession of the 
village and mutation was effected in her 
name. She died on the 2nd Sepivmber 
1892, and thereupon half the village was 
entered in the nnuea of Amin Cliaiid, 
^afa Chaud and Ham Rattan, sons of 
Ram Bbaj, while the other half was 
entered in the names of Hsri Ohand and 
Dakhmi Chand. soim of Uokal Cliand. 
After 1894 there was a partition of the family 
property between the two branches reore- 
santed by the eons of Gokal Chand and 
tbe sons of Ram Uhaj, and the entire village of 
Diwankot fell to the ehare of the latter. 
Amin Chand died in Novamber 1909, and 
BGtatioa of hia one- third share in the village 
took place on tbe 21 at March I9l0rnthe names 
of the plaintiff and his two broth era, Was ir 
Chand and Fateh Chand. On tbe ilth April 
1 9. 0 Safa C baud sold, aafaa* been stated above, 
bis share in tbe village to Mr. Sham bo Ksth 
Bari ; and it was in respect of this sals tbai ' 
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the. pUmt^ff. Pnthmi Clianrf, brought hU 
%ail for pre-e^ptif^n whirl. <ru*tn Hse to 

the pre<;eMt appeal. AdmiUedly, the parties 
are mt raen.l,era of an aeriraUaral tnhe- 
«n<l IhPonenion for rferiiion U whether the 
"Jlarntiff, who is a neohew of tli« vendor, is 
entitled to a ri^ht op pro emption in respect 
of the sale m dispute prwler the proviso to 
section Uof Act H of flO.V 

On l.«l,.lfof the phintiff it Iw, bwn mn. 

tendnl by h,< W.rnc.l A.Ivneale that 
he .s entitled to the Iwnelil „f the 
said ppovK.!, because at the date of the sale 
he was recordcl a, n,, uj 

agricaltutal land in the vilUire ami had been 
so reenrded (or a perii.l of tireiKy 
years before the sale in dispqte tonic pl.c, 
through hi. agnatea. the male descendants 
of Bhim Sen. Before .l/K.s.nis.rt Lachhmi 
eacceeded on the Hth .May 1S90 to the estate 
left by her husband Hsicin. Ksi. it had been 
cnntinuously recorde.1 for a peri.sl „f „„„ 
than twenty years ,n the name, of Hakim 
^ 1 . Jaswant Rai, Jamiat Rai and Hem 
Kaj. and the argument is that the period of 
twenty years referred to in tl.e proviso to sec 
tion 1 1, having been nnee completed before 

h^ ‘kart ’ n nl" “ ‘"f*' ‘•’•I 

the land held by and reenrded in the i«mes 

^ th. agnates of the plaintiff was recorded 

^tween the 24th May 1890 and the 2nd 

September «92 ,nth. name of the widow. 

.VuMiwmflf UchhiDi, wss immMeml. The 

I Advocate has con tended that the com. 

pletinn of the period of twenty years liePore the 

widow came into posMsMo,,. ^eves to distin- 

^|<h this case fr<.m Ckajju M.U v. Teh Mnl 

Ki> an which the Divisional Jod^ has relied, 

f«r there the widow, Sfusanmat Shibbi, had 

eoccee<l^l to and was remHed as owner of 

the land, on the. strength of which pre-emp. 

held by the plaintiff and his agnates forthe 
«qaisile period of twenty years previooi* 
to the sale then id di^pote. It ia farther 
poiotedoat that, m view of the facte of that 
case, the cpmion eapressed by the Division 
Bench m the 4lh paragraph at page 19> of 
the report, to the effect that the pUintiff was 
bound to show that the land by virtue of 
which he claimed pre-emption bad be«o 
cc^emuoarfy recorded in the Revenue papers for 
wanty years before the suit as bes property 
or as the propery of ao agnate of his, wm 


llMff 


mere ahiUr diefum and ehonid not be followed 

la this ca<^. 

After giving the matter oar beat consider, 
at ion, we Ihmh that the interpretation aoaght 
to be placed by the plaint ira learned Ad- 
vocale on the proviso to section II is not 
correct In our opinion, having regard to 
Ihelangnaoe of the proviso and more 
especially to the words “who if recorded as 
the owner ... of agricultural land . . . 
and kae been an reearM for twenty years 
to t^edate of sale/' the intention of 
the Ugisleture was that the pre-emptor who 
ciairns the l>ene6t of that proviso should be 
rcjuiied to prove the etistence of a contintiw 
of ownership of land, on the strength 
of which he claims pre-emotion. for a period 

of twenty years preceiUng the 

date of sale, either in his own name or in that 
of an agnate of hie. In other words, the 
f^riod of twenty yearn over which the record 
of ownership should extend, should be 
computed bsrk from the date of sale, and if 
thereoccor any hreaV, for hnwever short a 
pen^, in the recortlof ownership in the name 
of the pre-empior or any agnate of his. he 
wooW forfeit the beneRt of the proviso. That 
IS the only ratinnar interpretation which, io 
our opinion, can be put upon the proviso; the 
J^nstraction contended for by the plainttrs 
learned Advocate wnuld lead In anomalone 
JTsalts and cannot, therefore, be accepted ae 
sound. 

Kor the foregoing reasons, we hold that the 
viewof the lower A pp#l late Coart that the 
plaintiff bad no right of pre<emption ander 
the proviso to section U of Act 11 of 1905 
IS correct; and we accordingly maintain ite 
dHrniss the appeal with costs. 

The vendee has Ried croM-objectinns against 
ao mach of the decree of the Divisional Judge 
as relates to coeta, bat we are not prepared 
to toy that indismitoing the plaintiff’s appeal 
withoat coats the Divisional Judge materially 
erred 10 the exercise of his discretioB, and 

therefore, dismiss the cross-obiectioos. 

Appeal dtiiniteed. 
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QAKAJV 9. IMAM BICBSB. 

PUNJAB CeiKF COURT. 

SicoNo OiTiL Appfi&t No. 2272 op 1214 
April 17, 1215. 

JoistieA Sbadi Lai. 

G A U AN— Db P E If D4,N A HPC 1. C.4:( T 

rertui 

IMAM BAXHSM -PuiHTiPF — RBiPO!<oKST. 

Civii Proctdut^ C9J4 {Art K «/ I 9 (X), *. II— Rpa 
jadkiaU— P«rfir<0ji— A^efte m-A rtermtol - 
6«ee«i »»U/or pnrftfiow. teKtIhtr « tiWfl —£h>cm 
tor p 0 Mr«aMM on pufmoul ofmone^ ‘Dec/rr 

OOOCHlrd^Seoond ttiit, whrfk^r mosnlQimobU. 

Tb$ riffhM of h joint owB^r of lodil who vlMniiti n 
doorae far poammioq b/ portitMo of (ho joist trosMT. 
•ra QOt eseiDfoifthod by bis to smsuio tli« 

doom wiiMb Unitation. The r«Uti«>u>>ii|» of (he 
psrtioA «« «r a* eontifl iea to bo tbst of joiot uvraon 
MdsMogod sail bp bin (o ofli.>ce poniiion of (ho 
joiBC ppoportjof wbkb boia undoubtodljajoint owruT, 
» Ml odootod b7 tho prorious uon.exoeaiod dootve. 
Ip. »\ otA. i.} 

Modon Uohnn Y. Baikanta .Vorh. IOC. W. X. fCtP 
BiiWor 2>u V, AoM Proud, •« A. hi?: 3 A. L. J. 
37 *; A. W. S. (iMibl 14'i, Poferro<l to. 

Wboroa deofoo for poososaion of U eon* 

«Uoaal OQ pojBost of a sum of moooy, tbo dovroo* 
Midsr la net b^rMooD of ftoo.oiooutioo of Mcb 
dooroo dsbonoU from iBslieaeins 0 froah suit for 
passossioB tp. 2UA ool l.J 

ainah r.Hodh Binfh, 03 P. R. J%70 (P. B.\ 
loUorod. 

bppbhl from rho dooroo of fh« 
Additioohl Uipiaiobol JqcI^, Labor*, daUd 
tho dtb Har 1914 

^r. Diqa ffath MsAro, for tha Appal last. 

Hr. Herhdrt, fop tha Raapondant. 

JUDGMENT.— Tha faeU, opoo which 

tha datarmmafioa of tha qaastbn of law 
inpoWad in tha eaeond appeal deparMla, 
lie within tha narrowaat pomibla eompasa. 
Briadp, (bay are that tha prasant plaintiff 
inatitQtad in 1905 a aoit for poaaa^aion 
by partition of cartain immoaaabla property 
anmet tha praeaot dafeadant. Aeompro* 
miea decree wee paasad on tha 15tb of 
May ldj6 by which the plaintiff wa« 
to gat two kothco and bad to pay Be. 
10 to the defendant. This dacraa, it 
appears, wa« never axeooted and beeame 
barred by time. Tha plaintiff baa now 
brought a fresh snit for partition, and 
the point for decision is wb ether tba 
axietence of tba praviooe dacraa pre* 
clndea him from mainiaioing tha ppseant 
Sait. Tbo leamad Jnlge of tha lower 
Appellate Court baa dacvJrd in favonr of 
tbe plaintiff, and after he^vring argnmenta 
and referring to tba law bearing on tha 


subject, 1 have come to tba sacae 
conclusion. 

Jt will be observed that Ihe presar.t suit 
IS not to enforce the roisproniisa decree 
passed in 1905. If that were tha case, I should 
have no heeilaiion in holding that tha suit to 
enforce a decree does not lie; vide .Son* v, 
Xntuki ( 1 ). yut the euif, as observed 
ia one for partition of the pioperty, and' 
1 do not think there is any valid gnmr»d 
for diMnieaing it in limine. The plaintiff 
was, no donbt, cm it led to execute hie 
previous decree nithin limitatinn, but his 
omiasuin to do «i. dt»es n.it extinguish hia 
rigliu in (he pix'perty. ha remained xll 
along in possession of a p<jrtinn thereof 
and it saeisx to roe Hear that the relation- 
ship of tha parties inter te continued to be 
that of joint owners. Now it is a well, 
established proposition of Isw that the 
right to enforce partition is a legal incident 
of a joint tenancy, and as long as such 
tenancy subaista any of tha joint owners 
may apply to the Court for partition of (ha 
joint propert>. Thara ie, tharefore, no 
reason whataoever for non-suiting tlia 
plaintiff, He ia nnrloubtadly a joint owuer 
and as such can alwayn ask tha Court to 
effect a partition. 

A esaa vary simitar to the present ooe 
is reported as Xla4lan Mohan v. Raikonta 
Picth (2). In that ease a previous suit 
for partition brought by tha plaintiffs having 
been cum prom isad, an otfiear of tha Court 
was appointed to affect a partition in terms 
of the compromise. Subseqaently, tba parties 
not appearing, execution proceedings were 
dismiss^ for dafapit. It was held that a 
fresh suit for partition was not barred by 
aeotion Id, or section 103, of the Civil 
Proeedara Coda. Further a Division Banoh 
of tha Allahabad High Court ' have held 
tbai tbe dismiaaal for defasUof a snit for 
partition does not bar a second sail for 
partition; ri^fe Biikuhar Da* v. Ram Prrttad 
(3). These aathorities, if anthorities are 
needed at all, are soffieiaot to support the 
eoDclosion at which 1 have arrived. 

Moreover, there is another aspect of tba 
case which, though not referred to by tbe 

4 1 1 3 Bom. U R. 04. 

.2) !•» C- W. N. 

(*) a A. 8 A. L. J. 379i A. W. K. (J»6> 148. 
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learned Pleader for the plaintifT, '’cnstitotes 
in my n pm Ion a eu there nt groond for 
lirdcling that the pre.^eiit Auit ia mamtai liable. 
It will be notieeU that (he previooa deeree 
was for pojjsession of properly conditional 
on the payment of a sam of money to 
the defendant, and a pull Bench of (lirs 
Court have held that the plaintiff U not 
by reason of Roch decree debarred! from 
inaintnininR a second smt for possession 
after the espirathm of (he period wlthio 
which he might have obtained poRse«.Hion 
by execution of the decree; 'tiU Horn Siu^h 
V. Smih Si’hqK (4). 

Por the reuHons stated aliove I hold that 
the decision of the low’tr Appellate Cooit 
granting a decree to the plaintiff U correct, 
and 1 accordingly Jismisa the appeal with 
costs. 

vtppeef <ii>jai'««ed. 

l\) r, R. IST9, 


MADRAS niOH COURT. 

Civil. Revision Paririox No. ilJi or 191 1. 

September 24, 191o. 

Pre^CN^— .Mr. Justice Srinitasa Aiyangar. 

SCHKAYA ACllARVA— 'DerLNUAAT 
— PcTITJONEa 
rereice 

KKSAVA UPADKAYA— pLAixriiT— 
He^rosoesT. 

CsBW C’earf* A<‘l ^/X»/ ia87h3< t. 
II, Arf m fo r«eorr< <J«r« «/ a«mtirA< y 

«qir lir ST) firrtit'f of « Cem pic I e recover ihv 
ilucB nf liii licwdilnry oftitv from ihe lru«lce i« 
wiiliiii tlic cxcmpli^m cuaiAineii in cUosc 131 <4 
8cho<|Mlc It of (h** J*r>niiW'inl Cny?>e Courts Act 
(IX of |IW7). nniiia. iKcrvfurc. not cncniraMc hj a 
Court of Smoll Causer. 

Petition, nuder section 2j of Act IX of 
1887, praying the High Coart to ^•v^^e the 
decree of the Coart of the District Manstf 
of Putlmr, in Small Cause Suit No. 2^ of 
1914. 

Mesera. K. P. Mn/Ihtiva Jiote and K. P. 
Lak4hniaHa Rmo, for the Petitioner, 

^tr. B. Sitaranui Rqw, for the Respondent. 

JUDGMENT.— In this case tbe petitioner 
takes the objection that the Small Cause 
Court had no jarlRdietion. Tbe suit was 
one by a hereditary arcAoku of a (emple to 
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recover from the defendant, the troatee, ao 
amount which was alleged to be doe to the 
plaintilT as (he due.s of hia office, which he 
says *H a heredi(ary office. The defendant 
admi((e<l (hat tbe plaintiff was entitled to 
the .sum w hich he Rued for, but claimed to 
make n reduction of Ra. 4 nr» account of a fine 
w hich he said he had impnsed on the plain* 
(iff. The lower Court found that this fine 
was Ji'»t proved to have been properly )mpo.s* 
cd on the plaintiff. I am obliged to allow the 
objection takeri here, (hat the aoit was one 
which a Small Cause Court had no iuHedic* 
tion to try. Article 13 of the second Schedule 
W (he Provincial Small Cause CoorU Act 
iiicludeR a caae of thifi kind. I, therefore, 
reverse the decree of the lower Court to the 
eitenl of Rs. 4; hot inRsmuch aa thia 
objection was not taken in (he finit Ooori, 
I give petitioner no coats either here or in tba 
lower Court 

Pf/tV»oa ollowtd. 


MADRAS HIGH COURT. 

Sr cox:* Civil Amsi. No. V423 oe 1913. 

September 7, 1913. 

/^nrscM/;— Mr. Jaatice Tyabji and 
I Mr. Justice Phillips, 
VYTHINATHA AlYAR— OBrEKPAxr 
No. 2 — ArrcLUKT 

iwrue 

VAITUILINQA MCDALIAR axd othcss^ 
Plaikiiff AXt' DtPK.suASts Nos. 3 AI«P 4— 
RE*roM)EMrs. 

C'Vif Pntrdwe (Wr {Art 1* of 19I.S).9rA, //, roh 1* 
>3. •/* B^ftrtntt 

a.bifrv/iM eonletiinii foriin^ pexw4 is 

•KcvrJa*^ KtVa enarf—lCx parte Arftndsttt, Khtther 
«ppe«f, 

A voit was biODght for rr^rery of rortalD pro. 
pcHics porehaied br tlic plainliS aod irvspaMe^t 
nroA by dvfcBJaats No*. 1, Sand 3. The 1st defeadaot 
cuotended (bat (be properties bad beoo sold to 
tbe 4(b defendasl. wbo was thervopoa impleaded 
and adopted tbe ^feoee Tbe 1st defendaat died 
aivd defendants Nos. Cand 3. bis legal repr«s*'etalirei, 
renained tt partr (broogboat. T^e plaiotiff and tba 
4th defendant ibeo » mishI to refer (he suit to 
arbii ration and a deerea was passed in aeconlanco 
w1(b the award. On tbisthe second dc^fendant appealed, 
on tbe rround (b).l tbe decrea was not Ufiding on 
hire as be ans not a party to Iba arbitraiionr 

ifeM. ( 1 ) that tbe appallaot was not a ’*party 
(nterested" witbin tba meaiung of paragraph I of 
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thK SmmH of (be Code of Ciril Pn/cmiuro 

and hnd no rfffb( to apiiml; [p, v07. col. I.] 

l2) rhat ho (li«l not crcn have an^r cinitablo 
nlaim to tot a»idp tba docroc. for by roDtaioin^ 
parfa ba Uft th« coodnet of the aait in eba banda of 
tba Court and it wa« iinmnicKal co him hnw rhe 
init traa <lacrae<l. fp. lOS. cni 

Per PhilUiui. /.— An api'cal will »mh lie amin»t a 
daoraa paved in accordniicc wiiU an n«ar«l, even 
wbero tbe awanl i a not valid in b<w. ciccp* a« pro> 
tided in paraeraph I*' (2i of tha Sccoiwl Schedtilo 
of the C''de of Civil Procednro fp. 'JOM, c«d. 1 J 
Per Tirohji, J.^^filUacntioe'— An ap]>cnl iloe* lie 
fmni a decree pneicd io ACCimlanco with on awanl. 
purport i[>ir to bind a |H*rM»u whi' r>ct«*r to 

arbilntion or where there has br«'ii no ncreeniont 
to refer at all. [p. c>U 1 j 

Second appenl npainst decree of I lie 
Coort nf the SabnrdinHie Jndee of Kuml**- 
konan^ in Appeal Sait Xo. of IP12, 
preferred atramat thnt of the Coorl of ihe 
Diatrict Monnif of Xegnpatam. in Original 

Sait No. 209 of 1910. 

Hr. T. B. Vfnkotar^mo Sasiri, for (he Ap» 
pell ant. 

Hr. T. V. Qopoiat\cami Mmlalior, for tha 
BaapoDdenle. 

JUDGMENT. 

Ttaui, J.— In this easa. tha appellant 
did not appear iu the Coort of firat 
Isatarce, Tha other parties to the soit 
agreed to refer *lia matter to arbitration 
and an order to thnt effect was oinde hjr 
the Co art. Judgment was pronounced in 
accordance with the awartl. A decree 
followed. The appellant now appeals and 
coQtendi that the award porporta to bind 
him thnagh he waa not a pactg to the 
reference. The scope of the Second 
Schedale, paragnphe 15 and 1 cM* of 
Civil Pmeedare. was considered in Second 
Appeal No. 1192 of to which 1 was 

a party, and it se«>ins to ne that on the 
aathoritiea os they aland* an appeal would 
lie from a decree porporling to bind a 
person who never aabmitted to arbilratioo 
or where there has been no agreement 
to refer at all. The lat respondent in 
the present case coocedee that the decree 
ODftht not to bind the appellant and ia 
willing to have it made etplicit that it 
cannot be enforcetl against the appellant. 
It seetne to me, therefore, that the decree 
should contain a clam^e to that effect. 

The appellant contends farther that the 
award cannot stand to any eifent os be 
was not *a party interested* (within the terms 
of the Second Schedule, pmgrapb 1, Code 


of Civil Pnwdurr). and he not having 
concurred in the r..ferfnce to arKlfmtloi, 
(he reference is shogefher vitintwi. He 
was mfervsied. he says, as the 4th defend- 
ant »s a purchft.xer fmm Jiis father the 
ilecrnsed Ki defends nt, lajd if the Mdt ie 
de^nJrd a gainst the >UU defendant he 
(Ihr arpellani) Will Ic resjonsible in the 
41 h defeT.dnnt. The nppc'lJftnt was. however 
fcnieni to let the snit go .n withnnt 
appeal tng at the h<snng nnd to frii-l in 
the >1111 defer d«nl to mnleci ||.,. m,ji 
heplesMHl. The4lh defendnnt muld hove 
mnaeiited In s decree in the aWrice nf 
the 2nd defendant. He enuld Cijimlly 
consent (» the selection of the arhitrnlnr ns 
Ihe Tribunal whh-h was tn sdjudjeate upon 
the lualters in difference. It ;«eenH tn nie 
that the appellnnt csnnnt (>« >nid in (he 
eircumsiances nf tJiis ease to be inierestcd 
in the arhilretion between the other parlies 
tothesQit. or inter fere with tho arbitration 
so far es they were concerned. 

The decree should, in my opinion th-re- 
fore, be modiM to (he extent (o which it 
ia conceded that it ought to he ipotlijled, 
Otherwise the second appeal should be 
diamiasrd with et's(s. 


PliiLUPS J.— In this case a preliminary 
objection is raised that under paragraph Id 
12) of the Second Schedule of the Civil 
Procedure Code, no appeal lies as the 
decree appealed against ie not in excess 
of, and ia in accordance with, the award in 
the suit. ^ he suit in for recovery nf 
certain properties purchased by (he plaintiff 
end trespassed np<in by the <lefcndan(s 
Xos. 1,2 and H. The 1st defendant raised 
various pleas, and said that (he properties 
h»d been sold to (he 4lh defeiKlant who 
was, t hereupon, impleaded and adopted 
(be first defendant's defence, The 
let defendent died. Defendants Xus. 2 
and 3 are his legal representatives. De- 
fendants Noa. 2 and 3 remained r.riwrfe 
throughopt. The plaintiff and the 4tb 
defendant agreed to refer the so it to 
arbitration end the decree appealed against 
was passed on the subseqoent award The 
2nd defendant alone now appeals oij the 
givond that the decree is not binding uptm 
him, ea he was not a party to the arbitra- 
tmn and consequently there is no award 
vwlid in law and the di^ree btsid upon it 
IS also invalid. Prior to the Privy Council 
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rdling in Khan v. Mfikammad 

(1), Courts had h^lJ that an appeal did 
lie in eases when there was no award valid 
in 1 a vv [as for instaiice» In fln^ananna v. 
l/ingannn (^) and Ib/ahhn Aft v. MoWa df/ 
(3) \ The fads of the Cft«e reported in 
Ohulam Khan v. Uoftan (1) 

are not the same as in the pre«ent case, 
and in discossiiiB the qoehtion whether an 
appeal would lie. their l.ordships remarked 
(paffe ld2): The Court makes an order 
of reference on the agreement (which iou>t 
be the agreement of all parties to the 
suit) etc., etc.”, and it Is contended that Ilia 
ruling applies only to case« in which all 
the parties tn the suit agree in making the 
reference. The soU^eqaeiit language of the 
jndgment i*. however, very clear (page 
Their Lordships wnnlJ be doing violence 
to the plain language and the obvious 
iritentinii of the Ccxle, if they were to hold 
that an appeal Ilea from a decree pm> 
nounced under section 522 (paragraph 15 
of the Second Schedule of the Code of Civil 
Procedure, 1908) except in no far aa the 
decree may be in excels of or not iu 
accordance with the award.” The effect 
of this ruling has been considered by the 
Courts in India and it has now been 
held on its authority, that even when 
there ia no award valid in law, an appeal 
will not lie except as provided in para* 
graph 16 (2) of the Second Schedule of the 
Code of Civil Proce^lare [riV/e CAoiVmeN 
of the Purneo MuHicipaiiiy v. ^aakar 

Ram (4), Kannkku Kagatiugrt Xatek y. 
Sagalinga Kaick (D), Lai Mohan Pal v. ^urya 
iCnmur Da» (6), Tu/faprogeds Sur^naroina 
Rwu y.TaUapragada 5arotopa(7), Stdamuriki 
Krishnamurthi v. Oargipartki fiaMapnthilinpam 
(s), Lutawan v. LoMye (0 and Annada 
Proiad Dntt v. Jog^sh Chandra Sen Ouvia 

do)]. 


(1) » C. 157: 29 I. A. 51: C C. Xf. N. ttti 13 U. 
L. 3. 77: 4 Bern. L. R. 151; 26 ?. B. lOOi. 

(3) IS U.43X. 

(9) 18 A. 4X2; A. W. N. (1890) 137. 

(4i 88 C.891. 

(5) 4 lad. Cee. Ml; 82 M. 81l>. 6 M. L. T. 178; 19 
H. L. J. 4fU>. 

(8) II C. W. N-i'sa. 

(7) Bind. Cm. 173; ZlKf. L.J. 28% 9 U. L. T. 
2:i; ( Oil) 1 K. W. N. 181. 

(8) 28 lad. Cm. 683; (1914) 866. 

(9) 21 Iiid. Cm 069; 88 A. 69; 12 A. L. 4. 67 

(10) 23 Ind. Cm 862. 


A different view was taken in Hsxtm v. 
Mahbhh (11) and Rnngtigicami Aigar v. .Start mt 
Aiyar (1 2); but in neither of these caaea 
vras the attention of the Court drawn to 
the Privy Council ruling in Gknlan^ Khan 
y. Mfihammad tfa(»an (1). It la thus clear 
that under the law as it nt>w aUiidai no 
appeal will lie in the present caae. 
Further in the present cave, the appellant has 
no equitable claim to set aside the decree, 
for, by remaining ft par/e, he left the con* 
duct of the suit in the hands of the Court, 
and it is really immaterial to hicn whether 
the suit ivas derreed upon examiiiatron 
of witnesses In Cimrt or upon an nward made 
by arbilralorN. Uy not contesting the suit 
he submitted to whatever decree might be 
passed, provided that was not in excess of 
the relief clHimed, and it is doubtful, there* 
fore, whether he was a party iiitoroatod within 
the meaning of paragraph 1 of the second 
Srhedule, C<Kie of Civil Pn)cedure, for there 
was really no matter in differonce between 
him and the plaintilT. If this view is 
correct, the Privy Council ruling in Ohulam 
Khan V. Muhammad !h$ian{i) would be still 
more in point. 

The exoneration of the appellant from the 
decree suggested by my learned brother 
does not in the circumstaocee appear to be 
necessary and the let respondent’s consent to 
it app«are<l to me |o be conditional. 

I would, therefore, dismiss the second 
appeal with costs. 

Hr The Col'ht. — T he result is thst the 
second appeal is dismissed with costs under 
section 98 of the Civil Procedure Code. 

Appeal ihttnitted. 

<II) 10 led. Cai. 6r4h 8 A. t 2. 64S 

<I3| 17 U. 1. J. 894. 
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lUBM SAKiSATYJk V. TUAWALA HAUeSU'ARA RAO. 

MADRAS HIGH COURT. 

ClTlL Rt'riuo.Y Psmtos No. 9S2 or ISU. 

October 1. IdU. 

P»wtU:-Mr. Justice SAdesivA Aiy»r. 

KARRI NARASATTA^Divbxdast No. 1 

^PtTITtOHBR 

r^rsHs 

TUAWALA NAGESWAKA RAO «i> 

iVOTBlR-^PLAINVirr AKO Db PAS DA SI Xo, 

Respospasts. 

CMl Ptt^tiUr^ Co,ir Uw V vf IVOS). UJ- 
M%4take ^Iat6a9t0 Jn /•.«#»*>? 

dlwrJ— J|f4«VMrpii<r/ioii **; <fo«r<ii(rnrflr9 n 
letofcei' ^roHHj for tiUrrjerenf^, 

If uk Appcikte Court by an error of law 6n<l» 
jurWKhoa ia tbe Civil Couns. or denic* j«ri«tictioM 
tot^ CM Court*, a Court h«i power to 

uunara ia rannob omlor ««ctioB IW of the Civil 
Pracsduro Code, 

Vuppulun AteAoyiKJ v. YdArAHwarf* S^tr^r^ma. 

? , W if. 1. 7. eOi ?l «. 

L, J, US, fullowetl. 

But whaTOtha jtiriwllcl ion iU i>eml» iui a rMidinc 
of iMt, uuJcsa (hai finding of fact rv'»lr on noeridcnce 
J^*JJ^.JV^«vifiob Milder ICC ilob IJo is not lecnily 

A Cooxl cmbiiui interfeiw in rerieiob 

wboM Ue lower Appellate Court has miseonMrucd a 
poniobot eba doeutoebtarr cWdenee or inon>d 
*®P«*taot arideBue in iKe cue. 

**Ption Uj of Aet V of 
1 W 8 . ptiyiog tbs High Court to reviw 
tbs jodgmsni aod decrss of tbs Court of 

Appeal Saits Nos. 4&S And4t>3 ofldll, pre. 

4«rse of the Coort of the 

^‘of ma 

Mr. 7. Poewtfow. for the Petitioaer. 

e for Mp. P. KorayoHamurthi, 

for the Respondents. 

^JUDGMENT. — As regirds tbe borden of 
|«»f tbe Authority of tbe decision of 
Aiyap, J., in Fspofi* Chengiaf^ 

^ta Ramuilu (1) rslied on by the Sob- 
winete Judge bee been strengthened by 
tbe decisions of Division Bench in £*V#a«W 
jfatfaniwfAocbaryufB Pidipitt Ku/timbarayadH 
» j ^f^ulapati Papi Reddi v. Nami^rn 
Pcda V^htiaehQrynlu (3). My opinion coefm 
*n ^lisr cases is not, therefops, tbs predomi* 
nuting OP prs vailing opinion in this Coort. 

^ If tbs burden of proving that the 
tnemdflr did not own tbe *iid*parain at tbs 

(1) 28 ted. Oaf. 6S8| (lOU) U. W. K. 367. 

(2) 26 Isd. Cas. 891; 27 K. L. J. 233. 

(8) 2fl lad- Caa. 67; 27 M. L. J. 667; 16 V. L. T. 

247; (1914) M. W. N. 794. 


SaU ADIR V. KiM. 


time ef the i«ewi grant ley on the de* 
fendant.s the Subonliuelo Jadge holds that 
they have not discharged that hurdon. 
He refers (o v« pious ciirnnistancos ami 
pieces of docMrnentupy evidence in paragmpha 
12 to 14 of his judgment to .support bia 
conclusion in fav<iur of the inamditr. 
Kven if he ha^ niiM'onstrucd a p>rtioii of 
the docnwentAry evklenco uv Igiuued im- 
purtant evidence in (he ca«e (us c<ijii ended 
by .Mr. Rnmado«ft). I do not think that it 
IS a lit CMe for mterferenoe uiuloi* section 
llo, Civil Procedure Code. Xo drnilit. if 
the Appelhito Court by an error of law 
6nds juriidiotiori in the Civil Courts, 
or denies juri'Mliction to the Civil Courts, 
interference in revision under section Do 
is pemiitte<l. v. K-ih 

fhum<artt UeMla/a S^/arttmi} Chutuin Ruo 
(4).j But where the jurisdict'oii depends on 
n linding of fact, unless that limtiog uf fart 
rests on no evidence 'vhaluvvr, revision 
under sect ion D 5, Civil Procedure Cu«]e, is 
not. in my opinion, legally penniKAible. 
Here, even if tlie burden of pnx>f lay on 
the plaiiitilT there la evidence on lerotsl 
from wMcIi (he Cvur( was untitled to find 
the facts in the pUintiff's favour so a.i 
to give Civil Courts jnriedietioti. 

Tbe petition is, therefore, dismissed with 
costs. 

Petition dismitfseil. 

(4) 16 Slid. Cw. 13 ». L. T. 69; 24 U.L. J. 112. 


PUNJAB CMIBF COURT. 

FiasT Civil Amsi No. 473 gp 1312. 
April 14. 1913. 

Prtmntt — Justice Sir Donald Johnstone, Kt.. 
sod Mr, Justice LeRossignol. 

RAM ADIN'— Plsiktipp — Appeluht 
tenue 

MUNSHl RAM amd CTatns^DEFSNDsyTS— 
RBsrONOBYTS. 

PtrluorAip—Fin^—Porlmcft not partite m 
hmt in th*ir inJitidmal cwpooitg^ptfudimfe •Plaiutiff, 

uAefSer omtitUd to fhanee potifion njul relicj 
oyeinotfirm—Afiooir/td^moiH^tivhf without promut 
to pay, %t made iasU of CoAlmcl 

Afft <IX of 1672), A 43. 

ApUIotifiwbo soe* toaic of (he partners of e 
flra ao( as andi partners or as i^prcseneiaff the 
fitm but IB (bcir mdiTidiud aad prirato espscity cau 
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’2lij 

RAU AlHN r. S>BI 

Ti'^. i» li.* inlK iM (irtrc liixKaiHi a« |«n>fvrreii. 

Cd kliuiip* ln« CTOtimt ari«t continu*' 

Hii; saic fr aaL for relief a'n.iii>c the htm a*clf, 
norUov' seoti.m P cf iLe ron»n,«t ain.K lo 

ncS a cR'i* fi>, e«>l. 2 . 

A '><•<)', wLioh %$ mtrrW »t, ackiioHlHL'«K>u( 
Mrn<lm»«>vm i*f jiMU*Urdi»<^- uml .|e*« n « 4 contain 
an v»l^uT^a or implied 0 ffTCH<iD<Mi iiroutiM.* tu iM\, 

catinnt I .0 made che ba^U of a .nit j, Sll.ti'I. I.*' 

Poln Maf y. T-iUn R/o., U!‘ I* K lOi)**. iOO I', W.i 
U. If^OS, f'lUouri). 

First appeal .fri)m the dee'ree of the Du- 
tnct Juiljfe of Ambftla, •UtecI the Feb- 
ruary VJ\' 2 , dismissing the plairtlifl's soil. 

Mr. .\o4Mit: f'kniu/ for Kai Ihilindur Lala 
•SuFA Jh'a!, for the AppelUnt. 

Mr. Unknl iViftjul Snrfiii^, for liespoii<1eiits 
Xoa, 1 to 0. 

Mr. Suti’/fir 
und 

•lU DU MKNT. — llindraluin, ohe of iho it* 
-p/ifleuts ha< (lied during the pendenry of 
tJn’i Hppeiil but Jadu K\i. his nd ip(e<l s/in. is 
aiieudy a party ( > the suit and u on I he re- 
cord, HU that no further aetion is rieee<Hary. 

The phuntiff, Ram Adin, sues on hie (mn 
htdinlf Hiid an heir of the Ute Cmrao .Singh 
nn thu K^lnbit P— 1. That is 

"igiied by Munshi Ham and HimlmUn. ami 
defendanU Xos. Jt to b were jiuiied as form* 
mg with Manshi Ham ami Hindralmn a joint 
Hindu family. Defends nU Xo«. 7 ami 
wore suhsequently added by the Court on 
the allegation (^f the other defendants that 
they too were partners in the ttrni of Dhaiii 
Ram-Bindniban. Defendants Xim, 7 and fc 
have denied any interest in the aforesaid 
lirm and the plaintiff ha.H insisted on several 
oeeasioM during the hearing of the case that 
ho is suing not the lirm of Dhani liam Uindra- 
ban but the executaiiLH of the rHififti, P— .1^ 
and the members of their family only. 

The District Judge has diHmivied the 
whole suit on proctically one poinl. namely, 
that the transactions on which the U 
based were not between the plaintiff and 
defendanU Jvo&, 1 and 2 in their imlmdual 
capacity bat between plaintiff and the firm of 
Obani Ram-Brndraban. Proceeding fnxn 
that point, the learned District Judge has lield 
that it would bo now impossible to permit 
plaiutilT to alter his position and to contmoe 
the sait as a suit for ao account agaiost the 
firm of Dhani Uam-Bindraban. Before os it 
has beeu argued that the transactions which 
form the basis of ibis were in faettraos* 
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actions operated by ilanshi Ram and Bin* 
dmban in their private capacity. Bat taking 
into coii>ideratiou that the only accounts 
which have 1»een produced in support of this 
‘‘tqqa have been estracied from the books of 
the KriD of Dhani Hara*Bindraban, that plaint- 
iff has piHidocevt no books of his own to show 
that he had nn account with Muiishi lUm and 
Riiidraban in their individual capacity, and 
also benniig in mind that there is no allege* 
fioQ fi\ijn either aide that Munshi Bam and 
Himlrabni) had private books of account inds* 
pendent of the books loaintained by (he Hrm, 
we are far from being convinced that the find- 
ing ni the learned District Judge nn tliiR 
point ii incorrect. Having fixed this point 
w*e have now to consider whether the plaiiililf 
can l»e permitted to change hn gmund sud 
ask for relief ag.iinst the firm uf Dhani Bam* 
liimlr.vlMii, ami after n due c niHideration we 
do not think tlwt this course is allowable. H 
would involve on the plain ti (TV part a total 
reversal of the pleas on which lie oame into 
Court. It would necessitate the decision of 
pleas raisetl between the two seU oC deferidimU 
and would result in a rg* trial of the whole 
ense from the begiuning. We note also that 
at the outset of the case, it was brought to ike 
iiotiveof the plaintiff by the District Judgo 
that his failure to entablmh the wllegation that 
the • WHS hsaed on a private debt of 
Munshi Ham and Bindrabaii would result lO 
a diaoiissal of the aoH. 

For the appellant it is contended that .svC* 
tion 4*f of the Contract Act would justify a 
continuation of the case as against 

the firm. .Many authorities have been 
cited to us in support of the view that 
section 43 applies to a case in which 
some partner^ are selected to defend a 
case which might have been m*inl«in'*d 
against the whole partnership body. But 
it is obvious that that section does not 
cover the case now before us, for th® 
plaintiff's contention from the ootsst hM 
been that bis claim was not agaiuet the 
partnership bot against two individuals. 
The position tbeu is this, that toe 
plaintiff comes into Court protestiuff fkot 
he lias no claim against the firiu 
sues some of its partners io 
individual capacity, but failing to 
their liability to pay his claim except m 
tberr capacity as members of tha 


firm 
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he uow ^eeiree to prove bis claim by nu 
examjcMion of the accoonte of that 6rm. 
Ihi5 change of front camiot b© penDitted. 

lu addition fo (he ground© on which 
the plaintiff Jiae Iven unsacceaefal in the 
lower Court, it appeara to ne (hat another 
Ijound exiets for non-auitingthe plaintiff. 
He bases hia claim npon a which 

>8 moi'ely an acknowledgment of indebted* 
nesd, though the appellant contends that 
the 8a id rni/flo iniporte a promise to pay 
P<th Mul V. TulU Jinm (1) conrlades 
the matter. lu the nt^a now before 
ua there ia nothing but an admission of 
indebtedness. It eonlains no agreement, 
either express or implied, to pay interest 
and even the admisaion of indebicdneea 
js of a qua I tried nature, for in the rw^go, it 
la specified that certain other acrounU 
still require adjastment and that charges 
on Aoconnt of iuterest have not been 
Mttled, 

For these reasons the appeal fails and 
IS dismissed with costs, We are in this 
connection asked to allow one set of costs 
to defendants Kos. 1 to 6 and another to 
defendants N'es. 7 and is the plaintiff has 
failed enlirely in bis contentions and as 
on his own theory defendants Nos. 7 and 
wew not interested in this case, he might 
well have 1 ‘efi'ained from impleading them 
in this appeal. Consequently we allow 
separate ooeis to each set of defeodaoM. 

< 1 . 


^ 'flwj vXpruuioo "coiuc lux ■tiuvrjng LiV* 

ioteuliott Cu di'toroiiue ibc IcnM," in f<v. 

tioa 1 1. cleate if) of rho TjHnrtfor of Pro(KTiy .\vr. 
mn« B0( be confiiKHl to sq ACii*mpt m ro'ontry or lo 
(b« BlingoTa luir IB ojcclmCDt. A Uwyrr'n 
by cbo le«ftor elMveiaic Qiie<|iMriiciilly Ima intent ioo lo 
Heiermino tbe tce»e » quiio sufllck'ni, fp. 212, roL l.j 

A person *bo ii in Uloml orcuiMioon of Inmi nlih- 
outihe ownrr’a prrnn»«ioe or com wnt if IioHu tvi* 
laesDeproBis. (p 212, col. l.J 

Appeal from the judgment «if the Hot/bh* 
hlr. Jujktice Wallis, in Ordinary Original 
Civil Jurisdiction of this Court, in Civil Suit 
No. &8 of 101*2. 

FACTS.— Plaint iff, u Xotlukidtiii L»hi*ity 

mortgagee with possexHion i>f mtniii build* 
inga kiioMMi as Triumph Jlurldingx opprv>iite 
the Madraa High Court. IvMH'd (he same io 
one Mr. Patel for seven yfoi*sn( h monthly 
rental r^f He. 470, on condition that if (he 
lessee committed default in payment of 
rent for two coi'Secutivo months, the h'^sor 
woeld be at liberty to re •enter. Mr. Tutsi 
subdet a portion of the building to the 
defendant at R*. 200 n month, Mr. 

Patel committed default in iiuyinent of 
rent, and the plaintiff gave m»lrce to Mr. 
Patel and lua >>ub. lenaces to vacate the same. 
Tbe defemlaul contended that ho Imd paid 
Re. 1.000 to Mr. Patel as advaiirr, that 
he was entitled to remain in poases^hi'i until 
that amount was paid and that he would not 
vacate. The plaintiff (ben aued to recover 
rent for tbe period the defendant was in 
occupation, Mr. Justice >VaUi9 before 
whom the case came on for hearing on the 
original side of tbe High Court gave a decree 
for the plaintiff. The present appeal ie 
against that decree. 


MADRAS HIGH COURT. 
OaidixsL Side ArrEs;. Ko. 94 or 1913 . 
September 6, 1915, 

Prettnt: — Mr. Justice Sadasiva Aiyaraiid 
Mr. Juatice Napier. 

P. S. SITARAMA AITAR— DerExoAStT 
Ko. 8— ArretUNT 
rersics 

MUTHU K. R, ALAGAPPA CHBTTY. hr 
BJs AoBST VBDACHBLLA AITAR 
— Pl AX a r 1 f p — B bspom ue ht. 

Tniu/f, o/Pivptrff ®ns8D, m rp' 

— o«t fAomny aa to ^Urimn* th* 

ftaw'’, >n«arjij notice to idi#(Jrcr 

tnffictent^Ptreon m HUf^ ectupetion ^Xetne preitn 

hakmtffor. r 


Mr. A. Durauami Aipar,ior the Appellant: 
^Section 111 (g) of tbe Transfer of Prr^perty 
Act provides that a leoan^'y is forfeited only 
when tbe lessor does some act showing his 
iateotion to determine the tenancy; that act 
must be either a suit in ejectment or re*entry 
by ♦akingpo«*rsaion. In this case what was 
d*)ne was only a Lawyer's notice to quit; it is 
not an art done within tbe meaning of section 
111 (g) of tho Transfer of Properly Act. 

Thsr-» i% no privity of coutr«-'f bet ' 
the plaintiff aod the defendant an be cannot, 
therefore, sue for rent. 

Mr C. V. AMrUhaknefina Aiffur, for tlie 
Bespoodeot, was not called upon. 
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/owALi iirtfin ¥. irtSA ra«. 

JUDGMhXl —TJie .»?/'«/ coil ti*ntion r>f ll»e 
appellnut s le^rti^d Vnkil is tlat the espres- 
sbn 'Wme act vhowing his" ( le»M*p*ft) “inten- 
tion to cleterinii.e the lease*’. tHrtorring in 
section 111, clause (p), of the Transfer of 
perty Act must be confined to nii attempt at 
re-entry, r.r t-* the filing of a suit in ejectment, 
where the h^rfeitore is incurred by the breach 
of a CO nd it mu of t lie lease deed pMvidin*r for 
re-entry on such breach. W*. must decline 
to put Auch n restricted construction on the 
ve ry ce nera I pi i mse ' some act” i «*cQrri n t? in 
the Statute. The Lawyer's notices by the 
plaintiff in thi.s c.ase showing oretiaivocally 
his intention tu determine the lease ai^e, there- 
fore, sufiicieut. 

The mtf contention is that thu appellant 
( Jtirl defendant) it not liable for lent, or to 
pay compensation for use and .M-rupalion 
breuu^e lie was neither the plaintiff H tenaiil, 
nor did he emtitme in rKissession with the 
pbintjff’s permission. The short answer to 
tins ermtentian is that he has been made 
Imble fop mesne profits as a perM,,, in 
ille«l occupalionand not asa tenant. t«*rmis. 
81 V 0 or otherwise. 

Ijaitly, the learned Jiidtfc was riehl in 

making the 2nd defenilant liable for mesne 

profiti at Us. 20l> a month ou his own 
admissions Uee Iiia evidenre and liis written 
sUtement in this case) that he lias continued 
in possession of the siroe premises for which 
he had agreed to pay Us. 200 rent to the Ut 
defendant. 

The appeal, therefore, fails and isdismissetl 
with coeU. 


PUNJAB CHIKK COURT. 

SicOHo Civil Appbal .No. 300 or 1912 
April 2i). 1015. 

Pr«ie«f:— Sir Donald Johnstone, Kt., 
Chief Jodge, and Mr. Justice CeRossign''l> 
JOWALA SINGH syo OTHERS — DrPL.VOSyTe 
— Appbuasts 
tenus 

TULSA RAM — Puisirtr — R e.skixobxt. 

He9uU(if>n (H'll ^ 1806)— Sy 
dilionAl taU-~h'9e«tC»Hrt *«rrMV 

o/, »n do facto ^ miiior mor(f^r. trkttker 

6u;^UiU^Contid«nt{9it, rtttipi of. dental 

W proof. 
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lu foTeck»8BPe proceeding! taken in a mortgag** by 
condUtonal >alc, a uoik-c under Kcgulatioa iVIl 
of ItXNj delivered to the dfjfuctc guardian of a minor 
■lopigsjci.r is sufficient, wWlbcr that person is 
desenbed a> de/Mto guaidinn in the notice or not, 
p. 313, col. 1.^ 

If il*e executant of a mortpige.deed, who sdniitted 
rwipt 44 consideration at the time of registration, 
denies rlie recrtiH of consideration, the burden of 
pro* ins »!•» noo-reccipt is uii him. 'p. 318, col. 3.) 

Second appeal from the decree of the 
Divisional Judge, Giijranwala, at Lahore, 
dated the Ist May lt»li. 

Bawa R<tin iSifigh. for the Appel- 

lant. 

I#ala MAr (Ana if, for the Respondent, 

JUDGMENT. — Tins was a suit for 
possession of bind on the basis of a mort- 
g.ige-deed with a cuiiditional sale danse. 
’Che first Court framotia very large nu tuber 
uf iiksaes and ultimately dismissed the suit 
with costs, prihcipaily «n the finding that 
service of notice nnder the Regulation 
w’as not valid. ’I’he lower Appellate Court, 
on the other hand, found service of the 
notice valid, and in all respects found that 
the plairitifTs suit must succeed and, there- 
fore. substantially gave plaintiff a decree 
prayeil for by liim, (hough it became 
Meces<ary to extract from the decree two 
small plots of land which had been sold to 
two persons called Bula Singh and Phula 
Singh. The defendants have filed a farther 
appeal to this Coart and we have heard 
arguments. A preliminary objection, that 
the appeal is time-barred, we have overruled, 
applying section 5 of the Act in view of 
the peculiar circumstances which led to 
the delay in filing the fell Court-fee 
reqainnl. The grounds of appeal are four 
in number, bot Mr. Sewa Ram Singh, who 
appears for the appellants, has intimalsd 
that he cannot support the contention that 
the suit ia barred by the law of r«< 
ox the contention that the salt is 
tiae-harred. There remain, therefore, tbs 
question of (he regularity of the foreclossre 
proceed iugs and the question of considera- 
tiob and necessity for the mortgage. 

Oo pftge S of the paper-book in the last 
paragraph the story of the service of notice u 
told at length. It appears that on the2ath 
NovemberldO? notices were issaed to the three 
brothers Jowala Siogh, Hasara Siogh aod 
PhuU Singh, the last of wbomie now dead* 
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JOWAti StHOa P. TCtlSA KAM. 

notices wero handed by the procww* 
server on 9th December I^^D7 to Jowalo 
Sinffli for himself and for his brothers. 
Bot apparently the lhatrict Jodf^did not 
think this anfficient and ordered notices 
to be iMned o/?am to the two brother* of 
Jowala Sin?h, nnd these notices were served 
on tbem personally on the 29ih December 
1897. Kow, it appear* that PhuU Sinjrh, 
the third brother, was a minor. We think 
that this point, althooifh the lower Ap- 
pellate Coart seems to heve doiiht abnot 
it, 19 quite clear; bat we upree nith the 
lower Appellate Coort that the earlier 
service of Otii December 1897 on Jowala 
Sinfh for Phola Singh was sufficient. 
AUhnogh the notice did not eipresaly state 
that Jowala Singh was the goardian of 
Phola Singh, as a matter of fact he was 
the guardian, and in oor opinion it is quite 
aoffioient, where the mortgagor ia a minor, 
that notice oudor the Regalation ahonld be 
delivered to his dc facfo guardian whether 
that person ia describeil as Je Jneto guardi- 
an in the notice or not. Much atrcsA is 
laid by Mr. Sewa Ram Singh on the fact 
that Lai Singh, tamlxirilar, whose aeal is 
on the notice, now denies that Jowala Singh 
was present at all. On the other hand, we 
have Oanda Singhs statement as to the 
writing of a report on (he back of the 
notice and we have the actaal notice itaelf 
with the report endorsed, in oor opinion 
Lai Singh, fom6on/ar, ia either intentionally 
lying or ia at least drawing on hia imagi- 
nation about an incident of which be conM 
hardly have a recollection. On the other 
hand Oanda Singh, who seeisB to be n 
quite independent person, would very na- 
tn rally remember the incident as he wan 
actually called to write an endorsement ; 
and both (he lower Courts appear to bo 
quite satisfied that the service was effected. 
In these eircuiastancea it is impossible for 
ns to upset the concarrent finding of the 
Courts below on (hi* point. 

Mr. Sewa Ram Singh quotes Du Raj 
V. Khan Bahadur (1), by way of show- 
ing that the eudorsement on the notice 
raises no presumption that notice was 
served. It is obvious that this argument 
baa 00 force whatever in a case like the 

\,l) P. L R. 1900^ p. 


present where there i* independent nr.il 
evidence of a tnistwnrthy kind to cnrro. 
borate the endorsement. There are two 
other liighly teclmicnl pnirits which are 
taken hy Mr. Sewa Rnm Singh, both i>f 
them being bawl to some estent on a 
rnhiig. Ckautthn fh,Tnr.} v. Mu/uiuimad 

Akoa (2) ; rj>„ that there is no proof 

thd% u copy of the application was given 
to the mortgagor, thatderuand is 

not pn>ved to have been ma<le before ser- 
vice of notice, Tlissc content ions i*iv lused 
upon ignomnee of what the recoid cniitaiiiH, 
lor (lerxta Singh say* <|nite plainly (hat 
copy of application was given, and there 
IS nUo the evidence of one Chart U1 that 
demand wa* made. Tlii« demand was made 
apparently after the dismissal of the earlier 
suit which failetl on the score of irregu- 
larity of the notii'e, ami we find nodlfHpaUy 
whatever in believing that on this occasion 
•t least demand was also made. 

\'e have also heard argument* regarding 
consideration and necessity. ” Mr. Sewa 
Ratu Singh attempts to argue at one aiwl 
the same time that there wa.s no consider- 
ation and that the consideiution existed 
but wus met by the execution of decree 
proceeding* of 1887, under which one-tinisl 
of the land wa* sold fop Rs, 9CM>. M'e 
have some doubts whother inconsistent con- 
tentions of this sort are admissible; but, 
however this may be, we cannot find that 
hit cliente have proved either contention. 
As pointed out by the lower Appellate 
Court, the deed was registeied and esecu- 
Unt admitted receipt of consideration, aud 
in all the circumsUnces the saw of proving 
want of consideration lay on appellants, and 
this fiHH* haa not I>een discharged. Then 
as regards satisfaction at (he time of (he 
ezecotion proeemlings Mr. Sewa Ram Singh 
M only able to point to vague genera litias 
and conjectures, whereas we find frequent 
ibdicationa that tbe mortgage for Bs. 200 
was considered as still subsisting, though 
muUtion on it never was bad. Thu* the 
Commissioner's proposal to (ho Financial Com- 
mt&sjoDer for sale of one-third of tbe land 
distinctly mentions the raorlgago as still in 
ezisUnce, and again the Sa hold i pale Judge 
ift applying the Collector for action under 

(2) 184 F b.B. 1901. 
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RAMS 0^' kiHA$Tl V. SKAKNAA; KAUA^^BAUSIA. 

seHion 32 >, (oltl) Civil Prv>?eduro CoJe, 
recitM tW coorteA^c and talk^ oF a propo^^l 
to coml>iQ(» it and the <U^r9«>miQdy io % 
aIdsI? big mortgage and ro satUff the decree^ 
a Rchemei bon’ever. that fell tliroagh owing 
to jod^raent'debtorA' objecting. 

For these reasons, we think there is no 
force in thi« appeal and wo dismiss it with 

QOSts. 

App^nl 


MAUIUS UlUH COLRT. 

SftCyyo Oivti. Arp^a N*'. 494 or lOU*. 
•Tilly 2d, lOU. 

Prms/:— Mr. Jii-tioo Spencer end 
Mr. Jn>itire l'«vu(t^* l*p »tter 
Ti'iju DAMARA KCMAKA TH M\lA. 

YINMM BAHADUR V'AKC, 
RA.TAH OF KAliAHASrf— Pi.Ai.N*riPr- 

AfttlUUf 

rer$u$ 

S WARN AM IC AM A ECS HAMM A ajioOtbbm 

•^DbKKyoANTs -RcsruyocsT4. 

C’.if/ Pfoet'Ur* C\^t* T I <H>. «, U. // 

'>/— R-?* joJiunu^^det ^ A!<r4b«miQ -Pejp« 
>/ uijru dK t rane'0«, 4 «^'a r<t«W ffutel 
.\ ngSt tooppoel 10 » loperbr Tribaut is e 
• tttMivo right wKioh to • latior aod en Ak’l 

wbiuh rekod awir a aubireotirc righl %• oiX retrospoc. 
tir« ia effect rscupt by •xpP''M «uv(iii«u or by 
aeoftanry iolsuJioont. ^p. 214, coL 2 } 

\Vu tUAr«foro. >Q a lait iatlltairl lbs 

pasdlag 'if ih) nv« Oivil Pr icodiroCoie, a tKiMoe 

00 II pr 'riour tni\ of I »02 in which oo seeoo 1 appnl 
lay, wHft ploat|*'«S ns a bar: 

Ucll, elite. KsplaniClon 1( to ^xlton It of tbo 
CinI ProecOurv Cudr, t9?H, did aot bar* a rolroe> 
poclirc offeot and (he earlier dociuoo evtUd aoi 
op>n)io a W to the aoit. [p, 214, cd. S.] 

Colonial Si^ur Ce'^poogr, /rp«»p. fl905i 

A. C. 3«9, 7* L. J. P. C. 7?5 92 L. T. 738; 21 T. U B. 
4i 9. followed. 

\% botweoB a MrAinUar aad hit toaent* a fee pay, 
iible fur a pardoalar purpoeo caaaot bo eoforcod 
wben that pnrpoae faile. [p. 213. coL 1.} 

Where, tbereforo, ic appears that a graac ofae 
was made cooditiooal oa the payment of 

1 ertnin mrror nnd ryr»^ini< wbteb. however, erere to 
cAitioeo only lo I nog as tbe parpeso for wbieh 
they were naUe eontiaoedi 

H’ld, that the pay me at coaid aot be enforced wbaa 
that purpose foiled Jp 2*o. col .] 

Deodooi V. ib/pAeao/Ai iiotr, b Ind. ^ae. ?^- 
<1912) .M. W. S. 14 )[. L. T. 331. followed. 

Second appeal against the decree of the 
Ooiirt of the SnbordiDate Judge, Nertb Arcot, 


in Appeal S%it No. 37 oflDll (Appetl No. 
3Sd of 1$97, on the file ‘>f the District Court 
of North Areot), preferred against that 
of the Oonrt of the District Mansif of Piropati, 
in Origiual Soit No 39d of 1 90c. 

Mp. L. .1. OKia/irajhiv-x the 

Appellant. 

Mr. .4. KriAnxiicimi .4iV*''* 

spondents. 

JCDCrMENT.^Thia appeal arises oat of 
(he .i^vrHioM on the pert of the ront’iuMrof 
KalitluiHi of u rlniiM t<i levy cerlnin mtriu nml 
. r'isiiHK whicli the respondent tigarfiarafnfl^xrs 
have deuied their liability to pay. (is being 
in their view unnuihoriAetl exactions. 

The /irft argam^nt is that the rotttev is rt$ 
}Kji><rf4 between the parties by reaHon of the 
derision in a previoas soit of 1903. 

Uut it i« clear that in 1900 when thU soit 
w’is in<ii(Q(e<i that decieion, aecor ling t > the 
then prevailing Uw, which was Milled by the 
Fiill Efrneh decision in Avanrui Ownl^n v. 
.N’oc’AnmrR'Tf (1), being one in wbioh no second 
appeal lay. could not operate as a bar to a 
fresh decision on the same point in a sobao* 
qnent suit between the parlies. 

.Vfter the decision in that suit the law was 
altercil by (lie intmd action of tbe Civil Proce- 
(bire C>n\» of IDJS. in which th i Ivsplant* 
ti ill lltiHection 11 of ihvtCole provided 
for the lir^t time that the eompatenoe of a 
Coart should l>6 determined wit'nat refermce 
to the existence of 4 right of appul from its 
decisions. 

It wai h-»ld by the Pi'ivy Council in Oohnial 
Sujt^ Hifii'A) (f.'MSptiv V. f ci>ig (3) that 
a right to Appeal to « sape^i ir Tribunal is a 
subAtHotivi rigbt wSieb ban m to a aait)r» 
and the welbltnown prin;ip1e was farther 
affirmed that ao Act which takes away a sab* 
aUative right is not reiriipective in effect, 
except by express enactment or by neoesSAry 
intendment. 

The esoMcf objectio.i m *.bit tba pxvmiat of 
tbe mtrtu and ruwtnt referred to 10 Exhibit I 
was part of the oonsideratioa for tbe graot of 
that part of tbe lanilord'a »a*f«ro« which 
went to make up the a^raharan. Tbe Sob* 
oriioate Jodge fauod. as we nnderstaod bis 
joJgmejt, tbaitoe grant wa-i soOjdct to those 


<li tl. i *► I M ^ r r» I ( 'x T, H. 
hi t 3.si)j rsuJ.e. d. 7f» ^ h.T*7« 

2t T. L. ft. 9(9. 
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payments but he also heU tbat it was a cou- 
dition of the (craut that they were to cmtiinvo 
only so lonET as the purposea for which they 
were made ^htinucd. 

The cft«e is thus on a similar footing to that 
decided in IViermi* v. WrtpAujinMa /?o*c (:t), 
where it was held that ns between a s^’minJtr 
and his tenants a fee payable for a particnlar 
purpose couUI nn longer beenforcril when that 
purpose failed. An attempt has Iteen made 
to distiDguish that ense on the gmund that 
these uoiftltii.iiuu)u4S have not shown that 
they possess occupancy rights aimI that tlieir 
pusUion ia thus inferior to that of the leiiaiit'. 
in the above decision. Knt there is )>opresiim|'« 
tion nr psoof thut the •itf/uK-nitMih** aio 
liable to be ejectetl fixnu their holdings, and 
priina fttcip they appear to l>e in a aironger 
position than oiHliuary rifOis, ct'iiaideHug (ho 
nature and length of their tenure. Under Ke* 
9 u la tion XXV of the ^MiWnr, in thv 
absence of a contract to the contrary, is not 
entitled W collect more than the tired gait* 
rent or JtMfi in case of pre* Settlement (mumo. 
The parties have not raised the question that 
this grant was subsequent to the Set I lenient 
ami the earliest document between them ia 
one of (he year ISOd, which by its term* pm*, 
port.s to be subsequent to the original 
grant. 

The questions as to which of the charges 
relate in purposes which have ceaaetl to exist, 
are questions of fact into which we cannot 
enter. 

This second appeal ia di»mi»<e<1 with 

CAStS. 

Appettl dUmitittJ. 

(U> la ImU. Ca*. 13 M. L. T.OAIi (1913) M. W. 

X. aS({. 


PUXJAll CHIEF COURT. 

First Civil ArpEsr. No. 2935 op lOU. 
April 27. 1915. 

Frerenf:— 5[r. Joatice Ratiigan and 
5fr. Justice Shadi Lai. 

ALLIANCE BANE or SIMLA, Ltu.,^ 

Appellakt 

vtrtus 

AMRITSAR BANE lu LIQUIDATION, 
TBUoeoK OFFICIAL LIQUIDATORS 
— RcseogptBT. 

Cenfraef Act (fX of iVTt), $. *ral 

icftA dnvttven to' coltcct "arf rrm if — R N 1 ^— 
ehrv Agency— Jkbtor 4* A . 

Wlico a p^r^ni pnipK>r« eaotKertA coHcet mvacy 


a«0 muni h (uImui.IIk* Ultcr muimU in .t UiliiciiiA' 
rclaiioii (uwarOs iL' foniicr nml lony io ir>|>ocloi 
• In* aioiwv itdiccfe*! I«r n'cnrilc*! a« u trusti i' 

j». 9lU,o(il. 1.1 

fm AWWiI.mI; V, iMI. O (IS 7 !;) 
13 CU. D. UWJj eft I., i. Cli. 415; 42 1. V. 42b 28 W. 
K. tl.it, im (JSsOj UO L. V. 397 • 

S7 \V R. 4(Qi U Silonrn, RI; A of 

Mo-t.ot V. .1,.^.. R|»„I C;i^, I3v, ,18 M. 2f>{i 

r**fcrrc<l ov 

Tlic mran V i- lw>M !•> Iiim for n '.]>ccilir|MM|n<»«» simI 
•lnr« i»<4 »( Ui« laiHLruiacv jn.v lo i)ii' itiivicc iti 
Unkruptcs ftv (In' k 2lU. 

• I.' 

n ben* iIm* ik'U<>)' i« Oi .Mill II liiic, llii'T^' 

!• «t»iili<lciHv MOil iriM Wln ri* Mn U.'blur i. oi ii>«* 
niiil rr|«i\ MU «k*inanil 1% moimi.i, Tln> Inn 

iLni I lie ntMiicr Mt n'cidtol li»x Ushi iiiivni utih 
lUMiu'v (Im' A r'ul i*. iinni'UorMl m lung ii' 
qicrc i' :i fuiii) <ni hIim’Ii tin* . -.t ■ „.r ,nut.i) 

Lhik(» ). ^Iii, «h 4, I, 

tm It" ll,»* f i'a^lnh.i I ^'uil, hi ^ 

ji/t.. A* n ch. t» 7*2: 4ft 

h. J. Cli.noo Ut l. T. 712; 27 W. R. Ni:*. «f.'io »l(o. 

Ih .r K>oi,\ A*«rt/<Abn// v i;( C(j. IJ. 

(«; 4‘» U J. CL 1 1 3; 42 t. T. 42); 2N w. H. 7^2, ^ 

upoe. 

Tbc Allianc*' nauL >f m’kjI.*) DcUii Ib.ini'li. S'nt two 
i«ll» fgr ce)leN'iii>n t«> (bv CwhHoi Hinncti ofiljc 
AiaruMir Bank sad dolMkcUy niknl ilic laucru 
•timJ <lrhf(« An D(*l hi sfrer real var kill. ’Jhc .Vtiuiiks; 
nsuk ri*:»li<«*il dtc amiiry uiul nfo*>' di*diM'iiiie ilir> 
luunl Hisrvr* ivioitKvl iIk> l-ilaiK «« tiv (wn ilnfu 
*ui ilir tk llii Rtaiic)iuflliclVn|iU*’« HamI. j.lmiriMi, Ihu 
Wfuro (he drnfe^ <fHi)d lie ni»hiHl. l-iili (hi- r< i «]•!«’. 
UmuL niul (hr .\n»rit»Ar U.iiik mtoc iuoi lii(iM<hiii».iu 
III) iWo* fnn«. lli^ .\l1inni\ liMok t liuriK il [Mi\ II II* id 
in full of (Ih* nmiMUic iIih* '>u >Im* ilinff* t'lMiii hdiii;; 
ihni ilw* .\Biri(i*ar llniik MrT«rhM Tni>riN. nnd n<n a 
ilrbow 7 «« (ha> liMHwy! 

ifrtd. iliac all tiu* i%'<|<i>i'i*nioiu» Mliit'li 'v•'l<*<*^J<<'lMilll 
(n ilic «iTMlii>n of n liiliii'icty |'l•lu(i/lrl>lM|l wro* 
Mlifft^Hl, hut dial Si< «<»ni« n< llir iloifi* nn ]>(‘lli{ 
Here iie«j«tehe<l ami in arenHsorn «iili tin* toiitnici 
I km* of the AUiann* Uonk of Auola, die >|>cci»l 
l•Q»jBcae, for which iln* aip'ncy liml been croaicd, 
was cviujA'Cvil, llic ain*ncy tlioo InmiiiiaO'd i/M«/i(cki 
aeduw 201. lailiaii ('nMrmC .Set), rhe liiliicirtiy 
lybijoni'litp came (n an ciiil, mid iliriKcrornnitl. iln* 
Alliance Bank of SibiIa we* dimply n cirdiior i>f 
IIm' AiantMr Beak eml if llic dmflA HO'odiKiiMiionrril, 
ihr Alliance Ebuk of (tinilK mnaonly niitiilrd rn br 
regfafeerd es a creditor and rrrroi* payiiicnf i*oii 
pai*m along with oilier rirdiKir*. ' p, 2ld, ml. 2 ' 

First appeal from the order of the 
Additional Judge. Lahrire, dated the 17th 
November 1914. 

ftir. B. Berea Pefwioo, for the Appellant. 
Messrs. Berhert and .'Ife^en GcipaK h‘r the 
Reapori^etit. 

JUDGMENT.— The facts of (his cnee 
are simple and may be state*! tii o few 
words. The Alliance Bank of Simla, Delhi 
U ranch, aent two bills for collection to the 
(iwalior Branch of the Amritsar Bank and 
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directed \h^ hit,r fo send “yoordi^ft. on 
realization after dedarfing the n«nai pi,„. 
gea. It appears that the Amritsar Bank 
milted the monep, made a slight dednctioo 
for eichange, and remitted the balance by 
tiro drafts on the Delhi Branch of the 
Peoples ls„k, Limited. But l»fore the 
drat S cnii d he easheil, l«tli the People-a 

Sdati:' 

On the fart, s,t out aW. ul.ich are 
not (iiepule.1 by the parties, the Alliance 

doe on the drafts and rnntencia that the 
Amritaar Hank «as a trustee and not a debtor 
gua that money. The learned Additional 
Judge has overruW this contention, and 

after lieiinnif upsumeiits an both sideband 
coiisideriiigtlie laiv liearing on the subject 
re are of opinion that the view taken^ hy 
"■■■ 

Kmv, the principle of law i, fi,„,y 
tahhaheil ,.t when a person employs an- 
other to rollect money and remit it to l.im, 

ills 1,0 V elution to! 

nards the former and may („ respect of 

tlie money an collected l« reBaiaI«raa a 

Fu'^tler,” it ?;rr t^^Hhe 

rooney so received has been mi.ed with other 
money of the agent ,s immaterial so long as 
there IS a fond on which the 
Ifty his hands. In re \V«st ttf P t j s 

(4). vrhich Jays down thscontnip, mis 

^ndtbst iudCT,eo7has 

iiaiipsssai 

5! sa M. 299. ® ®*' 
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The jw far presents no dffBcnlty 
end ratifies all the reqairemenU which are 
easentia) to the creation of a 6 daeiar 7 
watioTisbip. But the matter does not end 
here. As stated supra, the appellant Bank 
diahncOy asked the Amritsar Bank to send 
drafw oT> Delhi and this direction waa fully 
cametl out. We consider that as soon aa 
the drafts ill accordance with the inetruc* 
tioM were despatched^ the .special boai* 
ness. for which the ag-ency had been 
created, was completed. The agency then 
^ /nr/n termined (nV/c section 201, Indian 
Contract Act) and the fiduciary rolatiouship 
came to an end. Henceforward the ap- 
pellant Bank was simply a creditor of tlie 
Amritsar Bank and if the drafts were dii- 
hononce^l, the remedy was for the recovery 
of the debt due on those <1 rafts. It seems 
to os clear that if a suit had been filed, 
it would have been one for money doe by 
a debtor to a creditor am] the ordinary 
rule of limitation applicable to aoch cases 
would have governed the action. 

In view of the facta and the law referred 
to above, we think that this is a case of 
an ordinary debtor and creditor and that 
Hie claim for payment in full has no* 
been establiAhed. The appellant aio*t be 
registered ae a creditor and shall receive 
payment pari panu along with other cre- 
ditors. The appeal accordingly faile and is 
dismissed witli enats. 

Appeal drVmiWcrh 


MADRAS HIGH COURT. 

First Civil Appeal No. 223 OP 1913. 
September 8 , 1915. 

Prtseni:— Sir John Wallie, Kt., Chief Justice, 
and Mr. -toatice Srinivasa A iy a agar. 

RAMASAM7 C HETTY— Pla inti P f - 

ArmLAHT 




rerntA 

KARUPPAN CHBTTT iRo OTfliai— 

^ Dbpbhpakts — R sarovpsKTs. 

Civil Pr^cedurt Cvde (Act t. U— JV® 

••'tr Wirt to $omo vuhjret-moiUr (rie*l 

i« tmofdhvnt that i» Ifce 
“Appeal ogoinet one, uhefher barred beoouM no appeal 
cgoinet the olher^Prineipel and egenU-SiUneo or 
aegnieeeonee of prineipal^ vMher amonnto to ratification 
— oAtainiHv peenniarp adonnfop* for himielf, 
dntf of- Tmeft Aet (I2 of lAft2), a «»-XI»ww ia 
®f P^^^ipol—Exeeoticn mlo^Fnnkan by efent 
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ftAHiSAUY CHlTTt V. KiROfPAH OBtlTY. 

outrij 0 Britiik 

U^nHtrficUn^ rrrontTyanftt/prfi^f, wMht. 

with ng^ri t« the ante MbiMt. 

SSltLi » "WO e^^Hlence and 
fltpoied ofbr lUa wmeJn.Iifr and ihe ja.lcmMit 
xij ona foUftws n,e judrineiu in chp .ili.'P thmieh 
decw. are Unwu up, tl.i^ U.t rliat no 
!•«» Woh hid oim* of ikcM <locn*<^ 

OM msk<» H operate •»re.;n<JiVoAi ana Anr* not 
eoT *j fhe .Kl>er decree, [p, 518. 

s,. tg M. 

aaj; 16 M. L, J. M (P B,)^ folUmed. 

In I be <a>enf on agent es^dmif bis outhoritT 
»li9cation nay W iniplicO fro® the merr* Miriui 
or quiescence of ilte princjiial. fp. 519. eol. Y,] 

«« ' • d/-9«r /^/ 1 fcc/ti,, 56 I ml. Cae. 

186; 28 M. L. J. I&O. folhttrc*!. 

An a^nt who pun.Uase» pr*>|vri^' under cinuin* 
ttamin which liii owu interealeare adrerse lu these 
«f file priiictpnl and thereby nbtaias a iiecuniare 
aayinC^ for himself, must held iJm adt'anlare •«» 
ffi.L b*» iwiiulpal utuier sectwm 

«^*bs Indian Tthms Act. fjv 819. eol. ?.] 

I^ero an agent purchasetl some iumoi cable pr«. 
perty ogtsliie Brjlieh India ae a sale in exeentien 
ef a nerlgage.decn^e passed in fantur of his wiacl* 
pal and the principal sued him fi>ran aeeeunt of 
the pToflls of the properly and for a recnaverance 
of the properly to him! 

RrW, that the priavipal was entitled to a decree 
for »n account of the pn>Ait of the purport r. but 
that a mandatory Injunetiim ilirecling i)u* a^ni to 
esqta the conreynnee of the pro|H»rty itself could 
not be fmuteil. [p. 850. eol. I .. 

Appaal agttmat fha decree of the Court 
of the SubordinUe Judge of Ramn.id at 
Madora. in OHginal Suit No. 4^ of 1911. 

Mr. A. Krufintuieami Ai'v^r, for the Appel* 
loot. 


Meaere K, V. /rnrAnaeicomt’ At’per and 
K. y. Stiha Aiynngar, for the Respondenfa. 

Thia appeal coming on for heRringon the 
2Sth. 29th and 30th Joly 1913, reapectively. 
the Coort delivered the folio iriog 

JDDGMKNT.— Plaintiff's father and the 
Srd defendant were doing boaineae ae money* 
lendera in partnership at Kuala Lampar 
under the name and style of S. L. Y. 
The let defendant was engaged aa an 
agent to eondact the baainesa of tbe Cm 
for three years and he exec o ted the 
nsnal salary chit to the 3rd defendant on 
the 3rd of November 11MD3. He tracksseted 
tbe business of the firm as such agent till 
abont the end* of tbe year 1907 and 
oame back to India in tbe beginning of 
1908. 

The Srd defendant released his interest in 
the partnership to tbe pUintifTa ^tber. 


Plaintiff's father is dead and fhe phiinlilT 
IS now the side owner of the Hrni. 

The suit is iiwtitutod to take the aocounla 
ol the agency. A prelitnirmry derree was 
pe^s^l for an accnni.t i,, pursn.|»ce 

of that decree stntoments ,>f nccn.mts 
were hJe<l. end the plniutifT after 
the esRiiiiimtinii of the acciinnis charged 
the Ut defetshiiit wilh misconduel in 
respect of particular Inaos which have 
since l»eeame irrecoverahJo ami a.oight to 
recover their ainouhl fr.au him The 
bobonliuate Judge of Kaiuiiiol has dl^nlJ.uvml 
t ie elairn a« to most of the iicni:i ami 
(he plaintifT appeal in respect .»f some 
of them. 

The respondent has taken an object ion 

to (he henring of (he appeal, on tlie 

that the question of the liahility of the Ut 
deferklsnl has fjeenadjudiented upon hy a 
prior decision which operates as rts j.o/ioitft. 
The facts necessary for the disposal of 
this <1 nest ion are these: The Ut d-fendant 
when he was appoiided an agent wns given a 
1 'Uli share in (he pr-'Mts and Josses of the 
firm; bat instead of his being given this 
^ ' ^ siihsulmry firm 

^ ^* started which was to have 

a Ird ahare in (he profits and losses of the 
qnsactiona of the main S, h. V. firm, ami 
III the L. n. M. hrin (he lat defendarit 
waa (u have a one-half share, the plaintiff 
father and (he Srd defendant, (he par(ners of 
the S. [j. V. firm, being entitled to (he other 
half. The L. R. if. firm was not to (lansict 
any indepeiident business, but was simply to 
share to Che extent of Ud in the profits and 
losses of the transactions of the S. L. V, firm, 

It is obvious ihai though in name there was 
a separate firm of L. R. M. in which 
the 1st defendant bad a one* half share, 
the practical effect of the arrangement 
was to give the lat defendant a l/Cth 
share in tbe firm of S. L. V. The 
plaintiff aimolUne4»a<ly with the suit 
inatitoted another suit, Original Suit No 10 
of 1912, against the Ut defendant for 
the 'dissolution of the L. R. M. firm As 
the qoeetion of tbe let defendant's liability 
WM the same in both the auits, they were 
tried together on the same evidence and dis- 
posed of by the same Judge. The judgment 
in Original Suit No. 10 of 1912 is ba.«ed 
on and follows tbe judgment in Original 
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Suit Nil, 4^ i*f tliMUffh M'parAte 

denees Or«wn op. n.iinJjff hns not 

iippcaled the in tlip Origin*! 

Suit N*... 1 «‘ of lf>l2 arul it i."* Iliis 

rHi;>mpiiC Ntlitili j'S pWndod as a bar to 

Hk* trial of tlii*. npppal. The rospoiiclent's 
\ :ikl1 rplipN on u (Wisioh •>( the Cah ultu 
Htph (’.nnt iy»p.irtpd ;is ,Vo/»ntp.io 
fhtt, f'>K, f.l'l. N, yHuii Kftli (1), 

wp think the {j iip&t ion lia.'^ i>peii decided 
hi t Kiill llench of this Court in Pn». 

'Inu.v/'i y^Jfiu V SAi/ri>t/ 

t'idhiwing thnt demion \tc overrule I lie 
plon nf t.i j>uh'caf'i rn i«ed by the re- 

j.piiiuh' hi. 

Coniine to the rnml« of (he Appeal, the 
itoih' for which the plaintiff ftpolcs to make 
I he nypTit pe.<pon«ihle may Ik* divided into 
three rhissr^, C'Uhs nne confiAtiiic* <»f items 
&iiil (o have been hnit ne^lijrcntly to per«»ns 
uhe urn* iioi in n fsKitron to repay them. 
Those ileni' are Ni>s. JJ, |0, .Vi. I4d 
and 7.*. of the A sohedoK*. The Ut 
defoiirinii ha< piveii evidpitce with respect 
(o the‘e items, nnd the hivver Court on 
u ronsidcintion of the evulence has come to 
I he eniKdhsmn (hnt the Nt <lefendant waa 
iMit ifmhv of iicKhffenre >>ith reeanl toihe»e 
ilem«. Our attention Iims been drawn to the 
evidence with revjwt to each id these 
trniisaotihin. nii<l we arrev with (he hover 
trmrt that there was no neLdicence on the 
|>nv( «>rt|M' l<t defendant in mak inff those Inona. 
The iiext class pon!fisU nf three ileriiK, .Vos, 
lCi K'J and lli>, in re$pert of which the 
charge a^rainst the 1st defendant iathnt he 
lent these item> to Tamils and .Muh.amniad.ana 
eouliury to the inMructionaof the principals. 
Lo.an Vo. 1^ was made on the 2*lr«l of April 
1904, No. Hi' ill .Inly lOOO. and No. UO in 
Oetolwr llKK'i. The earliest letter in wdiich 
there is a prohibltinn ai^ainst iciidititr to 
Tamils and MuKammmlans is Kvhibtt K.dateil 
the i;Uh April written hy the :lrd 

defendant to the ini defendant. The Ut 
defeiiduiit I'eplivd on the 4th of May 10c f 
Lltixhihit and stated that he had 

lout to three Muhammadans prior to the re- 
ceipt of the iuHt ructions in b.tbibit K and said 
that lor the future he would not lend to 
Tamils and Muhammadans. One of tlinse 

(1) 24 lad. Cea 243. 

{i) 2d M. 333; 19 M. L. J. Ul (P. M.). 
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persoii.s to whom he had alieady advanced 
U creilitor Vo. 1^, and so far as that item 
is cancer ne«l, the agent has not d {.^obeyed the 
instructions nf the principals. With regard 
to the other iteuLs the respondent contends 
that although tlie principalM gave instrac* 
tiohs as t<i not lending to Tamils and 
Mnharqinadans, those instructions were not 
ititeiKled to Itc taken ns positive prolubitiopj', 
hnt were nxei*cly in the nature of directions 
which he was to follow as far na possible. 
He eon tends that the principals regular- 

ly received copies of the Day Books in which 
the'<» transactions were entere<l and were 
Asketl by himtoesamine them and write toliim 
if (hey had any nhjections. thnt the prinripnls 
though they to«)k objections to the Iohiis 
n.ftde to one nr two particular debtors, they 
took no objection to the loans made to Tamils 
aimI Mubnrnmadaiis as siiclij in fact they have 
ratiMe^l these particular tmnaactions- The 
htwer Court agreed writli these contentions 
Ah<] we agree with it. 

After llio writing of KsliibltKJ. it appears 
(hat (he 1st defendant was lending moneys 
(o Tamila and Mnharuniadana and the princi* 
pulH Ivcame aware of it when the monthly 
kffiifttHi were sent to them ; they took no 
objection to (he luans to Tamils and Mnhanr* 
made ns as such, though they objected to a 
loan tuade (<• orie Chellayya on (he ground 
(hat the sum lent was too large, [bthibit 
T^. date<l iml Augii.«t 1901, and Kxhibit XV 
date<l dtb August lIKil.j Correspondence 
w’ent on between (he Isi defendant and the 
dr<l defendant w ith regatxl tn this particular 
man, ('bellayya. Finally in Kvhibits XXI nod 
XXXVIII, date<l loth September I90tnnd 
97(h September HKX re.*<pertively, written 
by tile plaintiff's father and dinl defendant 
to the 1st defendant, satisfaction was ex* 
pressed as to the mode in which the 1st 
defendant was transacting the business of 
the Krm. The next important letter is 
Kxhihit Kl. datetl feth March 1916, m 
which the drd defendant asked the 1 st defend- 
ant not to have dealings with Tamils and 
Muhammadans in future. Even after this 
letter the l^^t defendant had truusaetioos 
with Tamils and Muhammsdaos which were 
brought to the notice of the priueipels 
vvheu the eopies of the Day Bcok were 
.sent. On (he 30lh of July 1905 the 1st 
defendant wrote to tbe 3rd defendant pro 
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testing RgRitiftt the prohibition of Wne to 
Tnraile mid Mahammndens enJ stAting that 
he had lent to some Tamils who were well 
known to him and had not inrorred anj 
loss in romefjaence ^Kshibit XXi <«)}. 
Exhibit F2 wns the reply in which no 
exception waa taken to the Utdefendant'e 
course of dealing. In Exhibit F, dated iSth 
of September the 1 at defendant, writ* 

ing to the drd sending copies of the 
Aunppw, Asked liicn to cxAmine them and 
write to him with regartl to any objeMione 
he might have with reference to the transac* 
tione therein contaiiietl. 

The reply was Exhibit Kl, date»l lith 
October 1900, and no objection was taken 
to the transactions now complained of. 
The lat defendant in October lOOogave a 
loan to debtor No. 110 ami copies of the 
Afurjppu were sent to the priticipnls and no 
objsctinu waa taken to these tran^acliona. 
It appeara from Exhibit XXXVI. date<l 7th 
September 19 d, a letter written by the 
plaintiff's father to the 1st deferuUnt, that 
the 3rd defendant who was till then princi* 
pally siiperviaing the basineaa of the lat 
def enda n ( , had a^ked th e pla i n ti If *a fat he r to 
saperviae the work of the let defendant 
thereafter, and the plninliff’a father naked 
for the halance**heet and for a list of 
debtors. Subseqnent tn that vre And Eshi* 
bits H, and XX XVI U (M, letters from 
the 3rd defendant and the plaintiff'e father, 
asking the Xat defendant to close the bosi* 
ness of the Hrm. On the 7th of Novem* 
her 1906 the plaintiffri father wrote Exhi- 
bit XXVI to the 1 at defendant expressing 
satisfaction with the manner in which the 1st 
defendant was conducting the buaineas, and 
in Exhibits XXVlI(o) and XXXVI 11(c), 
dated 9th December 1906 and 97th February 
1907. written by the drd defetidanl and 
the plaintiff's father reepectively to the )st 
defendant, they expressed their entire up* 
proval of the manner in which the 1st 
defendant was doing the bosiness ; and on 
8th May 1907. the 3rd defendant asked tbe 
Ist defendant to become a partner with 
him and open new aceonots. The evidence 
above set out, shows that the priaciF«le 
took DO objeotioD to ibe traofactioos now 
in question and most, we tbi^, be taken 
to have rat itied them. Tbs learned Pleader 
{or the appellaut contended that these facta 


are not legally aufllcient |'> prove ruliiica* 
tion and relied ock'ii the drcisiVm in /v 
nusM'ke v. Ah (ti). There i« ivnily no 
douhl or difficulty as regawU (ho principle 
of law applicablv to fhi.s caso. In the caso 
of an agent exceetling Ima nuthority ratilU 
cation may he implied from the mere .silence 
or acquiescence of the prlncipnl, nml (his 
principle has been adopt c<l in fJoin tuvumn 
C^tKy V- Aliio<ippit <*/.e//u (1.) 

The appellant doea not press his claim 
fu the item in D .'^rhe<lnlc. Thoi'e is only 
one other item which rerun ins to ho dpolt 
with, and (hat relutes to a purchase of lead 
mi iiea by the I at defend ant. T li a 1 « t < Ic fv n d * 
ant had lent money to a (’hinaman fioni 
whom he obtained a mortgage of ccrlnin 
lead mines. He obtainiKl a deci^cc ami in 
execution nf that decree Intmght (he mopt. 
gaged properties to «lc- As the price nf 
lead was fnlHna', iho 1.4 defendant wna 
apprehensive that this properly nonld not 
fetch a fair price and wMe to h Is princi- 
pol.s that if there xvns no entifactory hid. 
ding at the aaction, it wiiid<l lie iipcossuiy 
for them to purchase and hold il>o pro. 
pertics until (hey enidd liml n buyer (««># 
Kxhihit .WXVII (>b dated lS(h Septeiabcr 
1907. and Exhibit \X. dated (>r|i Xovemher 
1907). ilut instead of purchasing (he pro. 
perty on behalf of the mortgagees, the l^t 
defendant purchased it fur (he •uhsidiary 
L. R. M. Mrm. in M’liich he had a half 
share. If the 1st defends nt had purchased 
the property on Who If of the mortgagees, 
as he said he wnnlcl, the principals would 
lie entitled to a •*> 6ths share in (he property 
purchased and (he Is( defendant 1 Oth. 
By purchasing for the L. R. M. firin, the 
1st defendant got half the properties, The 
principals claim h^ths of (he properties, ou 
the ground that the 1st defendant who ivas 
bound to protect their interests purchased 
(he property under circumstances in winch 
his own Interests were adverse to those of 
hix principals and thereby obtained a 
pecuniary advantage for himself (see 
sec(ioD S8, Indian Trusts Act). We think 
this contention is sound. 


9) 9 Cl«. U. 47 L. J. rii. 3*1; « L T 37' 
1) I ltd. Ca«. ixfi; is M. T.. J. ton. 
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It 1 * 1 , however, contended for the respond- 
ent that the prlnHpaU have tcqDiesced in 
thia pur<’lin>ie nml have ratitied the same. 
The principle laid down in lU v. 

Alf l*^) applies precisely to (his transaction, 
and there i'l no evidence which i?oes to show 
(hat the principals ever intended to release 
the 1st defendant from his obligation to hold 
the pn»porty for (he benefit of the principals. 

The respondent also arHae<l that as (he 
lands are sitnate ootsida liritiah India, (he 
Ilnmnad Sob.Coart had no jorisdiction to 
determine the title to or decree possession of 
the lands. This objection waa not taken in 
the first Coart. but we allowed the nueation 
to be arffued here. The plaintiff does not 
want an adjudication as to the title of (he 
lanci.s nor does he seek to recover possession. 
The title is admittedly ill the 1st defendant. 
M'lmt. Iir»wcver, the plaintiff seeks in the suit 
is the eiiforceoient of a personal equity 
anainst the I st defendant, a British Indian 
anhject residinR within the jurisdiction of the 
Uamnnd Sub* Court. In so far as he asks for 
an account <d the profits of the property receiv* 
ed hy the 1st defendant from the properties 
so enjoyed hy him and for payment of 5<'Gtha 
of sbch proliu. we think he is eolilled to a 
decree: but thisS tiths will inclode Iheone.half 
share awarfled to him in Original Sait No. 10 
of UU2. The plaintiff also wants os to direct 
the ImI defendant to execute a conveyance to 
the plaintiff of a i tiths share of the pniperties 
in question. As these properties are sitoate 
outside the jurisdiction we coold not avail 
Dur«elves of the procedure provided in Order 
XXI, rule Civil Procedure Code, if the U( 
defendant disobeyed the order. The only other 
way in which we could grant this relief would 
be by granting H mandatory injunction direct- 
ing the 1st defendant to execute the cmivey* 
a nee which could be enforced by attachment 
under Order XXI, rule b2, Civil Procedure 
Code. '>Ve have not been referred to any 
pjecedent for issuing a mandatory injuDCtioo 
to compel the esecotioti of a conveyance, and 
are not prepared to grant one, more especially 
in the case of lands situate out of British 
India. 

The decree of the lower Court id favour 
of the plaintiff and (be 3rd defendant will be 
mocliRed accordingly and the necessary 
accounts will be taken by the lower Court 
and a 6 nal decree passed there. The parties 


will pay and receive proportionate ooetiof this 
appeal. 


JrDGMENT.^TfihedefendanUNos.laod 
2 execute a conveyance tn the plaintiff and the 
drd defendant of a {rd share of the property 
mentioned in the schedule to the plaintiff’s 
objection statement, they will be entitled to 
credit fora ird share of the purchase money 
with Nadappu interest in taking (he aceouots 
in this suit np to the date of the final decree 
in the lower Court. 

Deeres modOlsd. 


MADRAS HIGH COURT. 

Secoxo Civil A PM A L No. 118 or 19U. 

August 10, 1915. 

Prutnt: — Mr. Justice Ayling and 
Mr. Justice Tyabji. 

RILOTH OHOZHAN OTDAf> KURUPakp 
OTJisas — DRrE.NoAMts Nos. 1 to6 aup6to11 
— Appbllauts 

terras 

KIRATHWA ILLATH NARAYANAN 
NAMBUDRl AUD auotber— F ulXTirr 
AMP Ubpemiiamt No. 7— Rbspomprnts. 

•ii4 pf UnJhrH't tift*, 

9f tfnancf. 

As Wtweea landlord and tenant to conatKote 
a diBclaiiBcr hj tenant ot Jauillord'i tido there 
must be a direct rcpudiaiiou of the relationsbiu of 
landlord and (euaat or a diitmct claiai to 
poseesvion of tbo estate upon a ground wbelly 
iaconniateBl with tba( reUlkin, which bj secasssrT 
iBplicatioe U a repudiatiou uf it. [p. 221, col. I.] 

4. On49 V. gtAMien, {IMS) 1 M. A W, SO'i 5 L. 
J. Ex. k63: 1 Tyr. A G. 1006; 2 Gale, 16^ 160 R R 
Cl A 4C R. R. 464, foUowod. 

Second appeal against the decree of (he 
District Court of North ftlalabar, in Appeal 
Suit No, 106 of 1913, preferred against that 
of the Court of the District Mu ns if, Roth a- 
psramba, in Original Suit No. 530 of 1911. 

Mr. T. L. Rozarto, for the Appellants. 

Messrs. T. B. Bamachandra Aiyor and A 
8. Venku Atpur, for the Respondents. 

JUDGMENT— Appellants in this oMe 

admittedly bold the auit property under 
Esbibit I executed by plaintiff’e predecessor, 
on what is known as kudima isnm cr hudi- 
vuinir tenure : the incidents of which erC 



ToL Ixtl] 

09 L umiuMAo r. tori luv. 

set oet ftt pages 3D7» 417 and 41 S of Moore‘e 
Malabar Law aud Caatom and also in 
Qraime'a Glossary. Plaintiff ir the the 

eaid land; lie has been given a decree for 
eviction of appellants on the groandofdU- 
cUimer of bis paramoaot title. 

The chief point for decision is whether 
plaintiff has made out a diRclaiojer of his 
title. He relies on passages in certain 
doeamenU (Bsbibits C and D) tnken by 
appellants from teninte of their own in 
respect of the soit laods in a plaint, Kihibit 
C, Sled by appellants In a so it for recovery 
of reot, These passages refer to the land 
as the ienmam of appellants: and it is 
argoed that this constitutes a denial of the 
feamom title of plaintiff. For appellants 
it ia argued that oothiog of the kind is 
inteuded but that the phrase 
la loosely used* where jtHmuiH is 

meant. 

Mr. Ramachandra Aiyar for respond- 
ent hM argued tbattba intention of appel* 
UnU ia a question of fact; and that the 
finding of the District Judge cannot be 
questioned in second appeal. It appears 
to us that the learned Diatriet Judge has 
proceeded on a wrong constractbn of the 
passages in question and that if they be 
properly conitroed, there is no evidence to 
iopporta finding of disclaimer of title. He 

t seems to us, failed to realise 

what is implied in diecUimer of a land- 
lord's title: *'To constitute a discUimer 
there munt be a direct repudiation of tho 
relation of landlord and tenant or a distinct 
claim to hold possession of the estate upon 
a ground wholly inconsistent with the 
esiitence of that relation, wbioh by necessary 
implication is a repudiation of it.*' TVide 
Baron Parke iu Doe d. Gratf v. StanwH (1) 
quoted in Snmati Mulfika Doui v. 

Lot Chwdhrv (ss).l 

Bearing this definition in mind, we think 
itM impossible to construe the phrase yean an 
iQ the documents in question as 'a direct 
repudiation” or "dietinct claim.*’ The 
wording of the other exhibite in the case 
shows that tbs pbmse was commonly 
need in a loose sense and it ia not 

11) (isse) ] U. ft W. 686} 6 b. y. Ex. 969i 1 Tyr. 

4 Or. 1096; X Gale. 164« 150 £. B. 614; 4$ &. B. 404. 

(S) 9 0. W. N. 2 0. L. J. OSO. 


221 


denied that right up to the dnte nf suit 
the nominal quit rent, which alone was 
reserved to plaintiff under bixliibit I, was 
scrupulously paid. 

Ite think there was no disclaimer of 
plAmtiff a title : xvheMier, if there had Ueeri 
one, it would have worke*! forfeiture of the 
tenure is a question into which we i)ee<l not 
enter. 

We reverse the dccreo of (he District 
Judge and restore that of (he District .Miinsif. 
Appellants will get (heir cosla in tliL and the 
lower Appellate Court. 

.-ippr^rf $uii 


PUXJAU CIIIKF COUUT. 

tSscu.vu Civil. Armi Xo, nr 101;!. 

May Id. 1915. 

Preseaf:^Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 

GUL MUH AM.M AD>««DKFXRUANr^ 
Arpsiuvr 

Ter$u$ 

TOTA RAM^Puixtifk. aso iNoracK— 

DsPBKDANT — RE srOXUBMTS. 

Pn«v*t Uun Act (iv 1872), ». P— 
S£rK4mfe—Com4i4tru*i4H^H9Hff itnA 
pl« M Hht<h metuft 9f fnT*iwct<9» $h9HU be -icter. 
■SiMiy — fre-emptivn, tteeien of, b^lotrjnl iNtsou. 

Er«ry ifmesacliou la which the caniicUntNn (]<)cs 
DOiceasisS merely of menoy but eltooftlic conrry. 
aaee lethe rendM by the sendee uf some laml, iniitl 
be voueMured ujMa its ewu farts tv drchlv wJivt)icr it 
ie purely a mm or au cxclcaugv vria of n niKeil 
chauructer. being partly »aJo and partly cschuuiru. 
[p. 233, eol. 2.] 

tVkere the coaaideracieu for a tienMCtign coo* 
Mted of a cash payoivot of lU. 3,000 aud tito truiiefer 
by the vemlec to the «‘«ndor of la nd va lued at Ki. \ , 100 
aed the trauMetion was an indiHsibIc oae: 

ifrU, that the (raasactkia was uut n *mIo' wbicli 
oould be pre*emp(e<l. [p 224, cel. I.] 

Qal Unkerntmod Kkan v, KhoH 29 1\ 

&. 1688; thMirufto V. 2l,r ifa Nie, 111 K Jt. |86S 
teferred to. 

The erasMQ of ]we<cfnption by lawful mcuus {$ 
qalla tagitinalc. (p. 224, ctd. 2,] 

Ckotfdhri Jm .Vdisd v. Jfawvn, 64 1*. K. 1R88* 
jyteee tUm v. Dkai'om Cheml, 45 P. K. 1893, ru'. 
ferred (e. 

Second appeal from the decree nf the 
Divisional Judge, Multan, dated the 26th 
Xovember 1912 
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OCL V. «*»il kA'l. 

Mr. UUaj^nl /A»', 

foi the .Vppellftnt. 

Mr for the Ursp<Mi(]eiil'>. 

JC iKtMfr-NT.— The hiMory •*( this \cr>* 
pl’utractr.l liti^atiou is ^iveii detail up to 
M.'iy lOlU in the oitter of the prt'M*ht Chief 
Judtfo ill Ci\il .\pKal No. -J'* of M*V>, whirli 
concluded with the wnr<U, ‘ the District Jud|;e 
hliunld now take np this Ion;; (lelayed ca<c 
mui dispo5^ <if it with nil ctuiseinent .speed/’ 
This order is dated doth May iVii), hihI hy 
that tinie the case hud, for one reason or 
another, been dragtriiig aloui; since the oth 
NoveDil>er Ui02 when the suit was tirst 
iiistitiUed' The District Jnd(?e. after tliU 
Court's order of rooiaud, pri>cetHle<l to re.try 
the CH>e ami esentuaUy i.M\e jud|?meM in 
fas (Mir of phiirniff. ToU K irn, on the ..nd 
>f:krch IDLL tfrautlhtf him u decree for 
posseasi.m by pre*emptioii of the limU speci* 
lied in the pluint up<ni pa>ment of Mi. 1,700 
by the Jdrd May Udl. Defemlaiit.vendee 
nppMle<l to the Divisional Ju<l|;v. but hU 
appeal wus dismissed on the 2dth Nuveuber 
l'Jl'2. whereupon he preferre<l a further 
appeal to thi:^ Court, uml it la thia appeal 
which came up for hearing Itcforc ua on the 
Oth inatanU The case has thus been bchire 
tlie Courts for n period of aotoe 12’. yearu. 
but it is ditfi:uU to apportion Die blnma for 
this ciccussive delay in the disp.)»nl of a case 
which, ao far as tho fucta are voncerned, is 
aim ole onuugli. UrieHy stated the.se facta are 
as follows: — 

My deed dated the 2l.st November VJQX 
and duly iTgiAtered, one Lai DiUa Mai, an 
Arora of Mtima Hasratwnla in the D«ra 
Ohu.fi Khan District* transferred the follow- 
ing lands ill Mausa Pir Dakhsh Shark) to 
defendant No. I, Gal Muhammad, a u Arain 
lamftfirilar of 3/aus<t Arain, namely:— 

(I I 75 kiOMif* 17 m»trttu of well Hasan wale; 

(2) 305 ilrci»<d4 12 ol see 1 1 l»raiwala; 

and 

(3) 24& lu/te/s IS Murliu of well NiHsiwala. 

The consideration for the transaction is 

stated in the deed to have been (a) the sum 
of Iks. 3,000 paid in cash, and (2) the con- 
veyance by the vendee to the vendor nf ike 
following lauds, salued ut K$. l,X0O, uame- 
lyr— 

(I) 75 kanaU 16 1 morfiuof well Shatiwala; 

(1) 36kaaafs 16 tnaritu of well ICatabwaU; 
and 


(.3) 7 knnof marloi of well TUarawala. 

The three wells last mentioned are situate 
in Mmim Daghewala, which is about 2 h>t 
distant from tbe vendor's place of residence. 
A «uit for pre-emritioii was (nstitated against 
(he vendee on the 5th November 1932 by 
three persons, Malik Mali mad Bakhsh, 
Ahniid All ami Tota R un, bat the 61*01 two 
claimants have dropped out of the case and 
we :ire now concern^ merely with the claim 
of the third, Tota Ham, an Arora, resident 
of Mniisa Ha/mtwala. He bases bis right 
to pre.efopt on the ground that be H a 
co-aharer in the laud .sidd, and it is not 
denied that under the law as it existed 
at the time when the claim was preferred 
(that U to say, under the Punjab Laws 
Act, 1672) he has the riglit to pre*emptt 

(1) if the tniiisactioi) can be rHCsrded at 
a “oale” widtin the raeaniug, and for the 
purp(»ses, of section 9 of that Act, sod 

(2) if defemliiit's plea that plaintiff consented 
to the bale is nut establiaheit. 

‘Fho District Judge found that the 
transaction was n "xalc/' that plaint^ 
had not waive*! his right to claim 
pre'emptioii. that tho Innd.s given by 
the vendee to tbe vendor were not worth 
more than Us- 1,100 and tliui the actosl 

amount paid in ohhIi by the vendee wae 
Rs. 3,600. Hu nccoixlingly granted plaiotiR 
a decree for possessim on paymerit of Mi- 
1,70J by the date spechied. 

The Divisional Judge on appeal upheld 
tbe decree- Ho was of opiniun that 
fact that tho consideration was received 
partly in cash and partly in kind '*®. 
affect the nature of the trausacti iu wbictt 
xras in reality n sale, "the ex.jhange P*" 
of the transaction Iwing iu separable xw® 
the sale part.” He further agreed wdn 
the District Judge that the allegsd wsi«' 
by plaintiff Lad not beer estobluibe<(. 
Defendant has preferred a second appe* 
to this Court and the main question bef^ 
us ia whether the Divisional Jadge ^ 
right in cnn«f ruing the deed as ® 

sale. Mr. Santnnam for respondents fortner 

urged that even if this Coort was oi 
opiaioik that tho deed interpreted simply wi 
reference to iU terms was not a sale 
and simple, he was still entitled to , 
olinHdt tbat thetranaaction, though disgu^ 
as a mi led transaction of sale and exchange 1 
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oat UtiHiUUiD t*. rOTA tAH. 

WM hev^rtheldsts in essence And in fiirt 
mereijr a mle, effeeUti in this pecuJinr 
foMu in order to evade the claims of 
pte^eiuplors. Kenpondent who was no 
party to the deed Is obviously entitled lo 
refer to the conduct uf the pi^rties mid to 
estruneuQA oiuttera to establish this pUn. 
and we have accorditig>ly beard the iippenl 
argued at length on tliU basis. 

As regards the deed itself we may n( 
ouoe clear the ground by Mying that we 
entirety agree with the learneil Divisional 
Judge that it represents one entire 
transaction, in the sense that it is impossible 
to divide it into two separable portiotis, 
of which giie reprv<eiits a sale and the other 
an exchange transaction. As a matter of 
fact it is, we think, exactly whut it 
purports tu be, a sale and an exchange 
inasmuch as part of the consideration is 
money and part other laial gisen in 
exchange, but it is not possible to say of 
any part of tho land traiinferreU t'* (rul 
Mohammad that that part was sold or that 
thnl part was exchanged. In other wonla, 
though it was partly a sale and partly an 
exchange, (he transaction most be i‘egAided 
as indivisible and plaintiff's claim to pre*einpt 
can succeed only if he can establish that 
the transaction as a whole was a sale 
within the meaning nf section i* t»f the 
Punjab Law* Act, it not being contended 
that by custom obtaining among the 
parties the right of pre'emption exists in 
respect of ao exchange of im moves bio 
properties. 

Now, as we have remarked, the Je«<l itself 
purports to bo oue of sale and of excbaogci 
and it is not denied that the actual cooeidera* 
iion coosisted uot merely of money but also 
of the conveyance to the veudor of a large 
area of land valuetl (aud apparently not 
over-valued) at Rs. 1,100. This Utter 
part of the consideratioo is not of such 
trilling character as to be ignoied, on the 
contrary, it forms a consideiable and by no 
means negligible portion of the coosideration. 
In this respect, then, the present case 
differs radically from that npon which 
Mr. Sautanam especially leliecl, Onf 
Muhammad Khan v. Khan Ahmad Siak 
(1), where the consideration for the 


transfer commsUsI uf [U, j,. 

and one >jhum>i-> i.f hind, vulnwl .a !{,, 
W or \U. JO, and it was hehl that ihc 
mrr.- ‘uUtfioM of thU small |m*co uf U,ut\ 
could not alter (he rx*ftl iriturc of iln. 
frau>ncihm which «a.s that td sulc. Ax 

I’lowdoii, J.. olwci>\,-,| la Id;, .ndgmofrl 

ill that rase.'* witlooit allcmpiing i„ dolhjo 
mIv or exchange, oe enlcrtnin no ilunhl that 
a permanent Initisfcr of Unil in a vlllago 
fur n Slim of money something that 

is not moiH‘y duo-* not, mnvly ln'<aM>r i^f 
»*uoh addilioii, of nm*s*ily cease 1o he a 
sale within the ineuniiig «»f tho .Vc(. If 
a transfer of land for lU. MU L a sulc, 
we eiiterUin donht that the pailies to 
the transact ion by agreeing that (he price 
ahouUl be Its, Kal and (fm* example^ a 
brass hrfo) rould nnt alUn the Irnc churn dec 
of the aale aial exclude it fisou being I he 

subject of ft claim for pre empts 

(he whole Inw i.f pre-emption in ihv Punjab 
as coDtnineil in this title of the haws Aol 
might lie reduced to a dead hdlvi'. \\*c 
cmisidcr iliftt whatever for.u (he f^irticA (o 
(he (itm^aclion may choii.«e tu give it fur 
their own purp<ises or fur the piirpuso uf 
defeating pre ernplov's claim, the iiuvsthm 
remains open (o (he Courls tn decide 
whether the particular transaction dw* oi* 
does not amount to a sale within (he 
meaning gf that aection." We entirely 
accept (his statement of the law and agiee 
that every ease mnst be decided upon {(k 
own facts. Hut is it possible tg describe 
an indivisible transaction ns purely a sale 
when the consideration consists (an j( doo.v 
here) of a cash peyoent of Hs. d,i>00 nml 
the transfer of land valued at Rs. I,lC>0y 
This is, it seems to us, n very tliffererA 
case from that dealt with by the learned 
Judges who decideil //«( MH/iammuil K/tan v, 
Khan Ahmiui (I », and the authority nmst 
in point is KhtiimUnv .(/<> Hums.i { >), where 
a Divisional Bench of this Court held (hat 
a transfer of land for a cbnsideiation of 
Rs. 2S0 pint the additign nf 11 kuuafg of 
land was not a «ile but nn exchniige 
and as such not subject, apart from 
eeUbhslied eustooi, to a cljiiju /„,. p^Q. 
emption (eee the judgiueuts of Burney J 
dated 2Sth February ISSk and J:>tb July 


(1) SUP. K. im. 


(2) 111 P. K 
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lSs4). In <^ar opitiion the traneactioo 
with which w> are cnnrernetl iva$ of a 
mixed character, being partly sale and 
partly exchange, the two parts being, 
however, so iuestricahly cnnuected that it 
is impossihle to separate them. In the 
circumstances we cannot regard the trans- 
action as a sale ami as a result the 
plaintiff, who claims a very exceptional 
privilege based upon a provision of law 
which must be strictly construed, must 
fail unless he can sati-fy os by extraneoua 
evidence that this transjiction was in fact 
% sale ami not what it purp.irts to be. 
Here the plaintiff has a very difljcuU case, 
as he is f<irce<l to admit tbit a large 
portion of the consideration consUted of 
land given by the alienee to the alienor 
He tries, however, to overciirue this diHh ulty 
by pointing to the fact that on a previous 
occasion when the present alienee exchanged 
certain hinds with a thiixl penion. he auhse. 
quently rc.purchaHe<l his land. The District 
Judge refers to this incident ami remarks 
that it took place under aimilar circum* 
stances, but we are unable to find any 
justification for the lemark. It is not 
shown that on that occasion the present 
alienee did more than exchange a plot of 
his land for a plot of land belonging to 
another, and that iil>oot a year afterwards 
he re-purchased his own land. I3ut apart 
from this objection, the broad fact remains 
that in the present case some 1.1 or 14 
years have elapsed since the transaction 
jn question and that (he iiHenee has made 
no attempt to re-purchase the land trans- 
ferred by him to Lai Dittn Mai. Oo the 
other hand, we have the emphatic assertion 
of the latter that he actually wanted land 
and would not have agreed to the transac- 
tion had it been only money (hat was 
offered to him by the alienee. To quote 
his own words, I exchanged Unds l>ecaase 
my lands were dry and for 14 years had 
produced no cixjps, and Gul Muhammad's 
land was cultivated. My Uud was the 
larger area. We exchanged Unds. Had 
the defendant not given me land. I would 
not have sold him any, «. e., without Uods 
in exchange.” Mr. Hantapam argued that 
thii wu a mere subterfuge; that La] 
Ditta UH was badly in need of money 
and not of laud, and that the transaction 
bfltwaeQ him and Gal Mohammad took 




the shape it did simply to evade the 
claims of pre-emptors. The best answer fo 
this argument is (hat though some 14 
years have since elapsed, Lai Ditta Mai 
IS still in pcsseesion of the land trane- 
ferre<l to him by Gul Muhammad, and 
apparently has no intention of parting 
with that UihI which, he says, he bae 
found most valuable- Moreover, even if 
the innsaction had as its object the 
evasion of pre-emptor’a claim, the means 
employed were not unlawful and it was 
open to the parties to effectuate their 
common intentions in a manner which would 
prelude pre*emptors from interfering with 
their wishes, [see CAouvfAn Asn Nand T, 
Mowwa (.J), r/ttfya Ram v. Dharam Chaud 
(4). per Stogdon, J.] 

hor the reasons given we hold that the 
alienation in favour of Gul Muhaniraad was 
not a sale” within the meaning of section 
P of the I'unjab Laws Act and that no 
right of pre emption accrued in respect of 
it. We accordingly accept the appeal and 
direct that plaintiff's suit stand dismissed 
with costa throughout. 


(9) Gs P. p. isaa. 

(4J « P. R. ISftJ. 


Appeal accept td. 


MADRAS HIGH COURT. 

OaioixAL SxDS Arrasi. Xo. 32 or 1313. 

April 23, 1315. 

Preaeiif;— Mr. Justice Sadusiva Aiyar and 
Mr. Justice Bake well. 

A. M. ROSS, PCLV aiTBORisBD AoBHT or 
CBRTAtg TEA COMPANIES aku 

LABOUR ASSOCIATIONS ix ASSAM— 
PuAiXTirr— ArrsUAXT 
nr$us 

Tul secretary of state ros INDIA 

IX COUNCIL — Dxpbxpamt — R esFOxnaxT. 

£e6«ar end Emigration def (Ff of 1901) 
— PWn<r>*J end of Oooenttneni for 

UfiioaamftAof Oeivninwnf wrMnf acting 

defefe/e fmetri, \eHctker agcnt-^IiUgal oritr 
“Goixmmcnf, trhetMgf tiahU— Public folicg—Ootery^ 
mcnl ernenf, vA«n liable— P^amation — 

Defamalarg teanU puUUked in eouroe of ogicial duti<$ 
and /^vEabU cauac—PmMbition o/iUcg^ 
hmfinefa— Action, righto/. 

Tlie OoToruaeot eauoet he made liable for iUegil 
order* pawed by a OeverumeoS eerTaet .porpertiog 
m aet wder a atatatorr power coofarred upoe bin. 
tp. 286, coL 2.] 
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TciZZXl] 

BOM r. SIORtTiBT Of StATI. 

Tbe pUiDtiS »iied tbo 8«4?cUr7 ol Stat« for India 
io Gouinil to nooTsr dacuget for kai of buine** 
on the grennda : (n) that eha CoUootor nod Diaince 
Uagiilrmto of GaojaiD on ib* Slfad rebniar7 t^'lO 
o)oood a laboar*rocrQit)agdopo<at Berfaaaporo, (hat 
mroi^ag depot bariag bean mteoded for tho aeco** 
laodetion of coolies rscraiied on behalf of certata 
Tea Flantiag Aeeociations in Aeeao^*^ wbicb As»> 
eiatione the plaintiff had been appointed aa ageat, 

(b) Chat tbo Qovvvmor.ta>Goaacil bj a G.O. dated 
Itth October 1010. ratified and eonfinavd tbu 
CuUector's order closuig tbo depot tiU ibat date, 

(c) tbal the OoTommene in the eaid order made 
certaiu dofasiatur; remarba concerning the plaintiff, 
and (<f^ tbaC on accoont of (be Collect or a order 
(be plaintiff was prevented froai lecrnUing coolies 
and earning ooreuiseioa.' 

JfrM, (per ffodosira that tbo Govern* 

ment coold not bo made liable foe illegal ordcre wade 
bftbo Collector and District Uagistmte iaasniwU 
u ha could not be treated as tbv agsnt vf the 
Ooremnent uf Uadrae, nor coold tbo (lOtTrawcnt 
ratify that act eo as to aako ttself liable: fp. m. 
ooL 9i p. 227, col. I.] ^ 

(2) that ou the bigbeH groonds uf poWic jielicv 
the Government should not bo made liable for the 
tortions acts of its agoou or eervanti, escopt pro* 
Ubly for a^ts done In tbe coarse of ibeeo kiade 
of tmoiactioni, which eveo an ordinary private 
aeroantile &rm can enter into: [p. 227, col. I.j 

l%eni«« EaUt Aegexv. Ba;>ndro Daff. $ If. I. A. 109 

at p. 191(8 W. B.AUP.c.): 13 Uoo. P. C. 202; 3 L. 
T. laOi 0 W. a. 148(Bng,){ I gatb. P. C. J. 413; 1 
Bar. ?. C. J. Wi 18 K. B. 460) 16 E. R. 76: 132 R. ft. 
68t followed. 

(8) that tbe District Uagietrate himself erea in 
his penonal capacity could not bo made liable tv 
tbo plaintiff for tbe order made by him, as there was 
nu proof tbat he acted malkionely or that bia object 
was to injiua (be plaint ife legal right; Cp« 227, cola 1. 
2i p. 226, eoL 2.] 

(4) (bat tbe CSoverDor.in.Cenncil was not liable 
for pnbliabing words eoncenuog (be plalotiff in the 
of tbe oQcial datics of the Oovcnior>ia* 
CouBcU since It ww not allegail tbst the pablicatioa 
wssBsde mallcMnily and witboss reatonable and 
probable oaose. [p* 22$, coL 2.3 

HsM aUo (par Rafcrwsll, J.) (bat tbo probibitioii of 
an illegal bnsiaaee doea not give a right of act ton 
(p280. coL 1.] 

Appeal from tbe jndgmeot of Mr. Jaeiice 
Wallis, dated tbe bth Febraarp 1913, in tbe 
Ordinary Original Civil Jnriedictiou of this 
Court, in Civil Soil No. 51 of 1911 reported 
aa 19 Ind. Cae. 353. 

Ueura. C. P. PamosirdMu iiipar nod .4. 
Krishnasteami dtpar, for the Appellant. 

Mr. F. 1£. Corbeff, Advoeate.Geoeral, 
and Mr. SaKoo, for tbe Reepoedeote. 

JUDGMENT. 

Sapabiva Aiyab, J.^Plainiifi ij tbe ap« 
• 15 


pellant. So far a$ this suit, whicli is 
KroogUt to recover damage.^ ngiiiiiBt the Se- 
cretary of State fnr India in Council, is 
based upon tbe auspcnsiuu and diamissal 
of Hama Sastry (a ''local agent’* of tbe 
Aaaain banters) by tliu Collector and 
District Magi;«trate of (ianjam, tb* plaintiff 
gave up bis contention (bat su<*li auspensiiMi 
ai>d dismissal wore wrungful, 

Tbe rernaining fuctit oi' whirb (lie clnlm Is 
founded areii/) Ibat tbe Cnllect<ir nml IKstnct 
Magistrate on tbe ^^tid t'eUrnary I t^lO idn^ed 
a labour.recrniting depot at Iterhamporc, 
tbat recruiting depot liAVing U^en intende<l 
for the accninuiodHtinn of roolie'i recruited 
on belialf of certain Tt'a I'lnnling Asho* 
eiatkons in Assam, of wbicb Associatiuiis (ho 
plaintiff had been appointed as agent; (5) 
that (ha Governor in*Council by a ('overn- 
raent Order. dAte<l 12th October 1910, ra- 
tified and confirmed tbe Collector's order 
closing tbe depot till that date ; (c) that 
tbe Government on tbe said 12ch October 
191C in tbe said order made (he defama* 
tory remark that *'tbe conduct of Mr. Rose 
(the plaintiff) was not wholly above sue* 
picion'* in tbe mutter of the irregulnritiee 
committed by the local agent. T. 8. Rama 
Saetri, on account of which irregularities 
Rama SastH'e liceusa as local agent waa 
cancelled by tbe Cvttector and District 
Magistrate. 

The learned Chief Justice who tried Ibis 
ease on tbe original side, dismissed the suit 
making certain observations in bis jiKlgment, 
wbicb observaliuns might be stated ns 
follows, using ill great part tbe words of 
iba learned Chief Justice: — 

1. The CoIlector'K order of February 
1910, cloabig tbe depot to recruiting by 
the garden tartan working under tbe 
Aaaam Labour and Emigration Act, VK of 
1901, on behalf of the Assum Planting 
Aaaociationa was nltra rirt¥. 

2. Tbe Secrelaiy of State in Council is 
Dot legally liable for the tortious acta of 
the Collector of Gan jam or of the Governor 
of Madras in Council. If section 416 of 
the old Civil Procedure Code really laid 
down tbat tbe Secretary of State can bo 
made liable for tbe tortious acts of a local 
Government or of an officer of that Govern- 
meni notwitbstandiog tbat the East India 
Coapacy woold not bare been liable fpp 
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A. M, *0.-5 r, «Pf‘R6TA*T OP aTilS. 

9Qch (hftt fleet iou is U'tra Kir^i of the 
indinn Leffislature. ae upp<^ed to the pM* 
vuionfl of the Indian Cooneils Aet of 1S61. 
If the decision in Vijayo Roguta v. ti^fcre- 
iari/ of State for India (1) holds otherwise, 
it lA no Inncrer an aathoHty as opposed Ut 
the Privy Council decision iu Heeretary of 
State for Iiidm v. Mouient (2). See aliw 
SAiraiAojan v. Secretary of State for India 

(3) . Id Dadaji v. East India Company 

(4) Sir Erskiiie Perry held that the only rati* 
tication which would bind the Cooipany was 
a ratiheation by the Court of Proprietors 
iUelf. This is not a case in which a 
petition of right would lie again.vt the 
Crown. Hence this action against the 
Secretary of State, who is not allegetl to 
have himself ratiUeil the Collector's acts 
or the local Government's acts, cannot 
lie. 

3. In Tnhin V. Itey, (Ti) it was held that, 
independently of the doctrine that the 
King can do no wri>ng» the Crown could 
not be made liable for the action of a 
(joverntnent servant purporting to act 
under etatntory poicer i on f erred upon A/w. 
because the action of n Government servRtit 
purporting to exercise ii statutory power 
cannot be held to be an act done as an 
ag«nt of the Crown. Set ^ArVaMn^N v. 
Secretary if Stale f r Imtin (3). There can be 
no ratification by (he principal of ^uch an 
act, aa such an act was not done on behalf of 
the principal. 

4. As regards the alleged libel by the 
Madras Government the Secretary of State 
(defendant) is not liable for reasons already 
stated, as the publication of the libel was 
not (a) made under the orders of the 
Secretary of State, or (A) made ou bis 
behalf and ratiHed by him. \&99 Jehettgir 
y. Secretary of Slate for India (0).] 

&. In Qrant v. Secretary of State for India in 

(1) 7 M. 4Cti. 

rg) l« Jml. Ca«. g2; an C. tJOl (1*. C.); 24 M. L. 
4*9: la M. L. T. W: 17 C. W. N. 166; (MS) M. W. 
K. -6s Pom. L. R. 27; I » A. L .t 4ft I? r" L. J ip*- 
e Bor. L. T. I: 7 1. R. R. JO; 40 1 A. 4a. 

;8 B 3l4;61iom.L. R. 6 <n 

(4 8 Morky's Digwl 307; Pem\ 0, C. 24* 4 Ii.d. 
Doc. (o. B ) 6S7. 

(6) (IMH) 16 C. U. in •)4I0; as LJ.OP. tOP ar p. 
210; 10 iw (k. S.) 1 8ft 10 L. T. 762; 18 W. B. h3ft 
189 R. R. /(Hrl4afi. R. 1146. 

(9; 0 Bom. L.B. 191. 


Cokneit (7) it was held that the Secretary 
of State was not liable for the publicatioo 
of an alleged libel in the Fort St, George 
Gazette ae, at all events, the libel was not 
alleged to have been pobliflhed malicioa«ly 
and withoQt reasonable and probable 
cause; see also Chatterton v. Secretary of State 
far India in Council i^). 

In the decision of this appeal, 1 shall 
con6ne inyself to the following questions 
on which we have heard arguments from 
the appellant's learned Vakil, Mr. C. P. 
Ramaswami Aiyar: — 

(1) Whether the Collector's act in closing 
the plaint depot gave a cause of acrion 
to the plainiff ago met the (tav*^H>nmt. 

2 . \\ heth er e ve n th e Co] lector ai id D istrict 
Magistrate of Gan jam who paA».ed the 
orticr closing the depot, is liable to lAe 
plaintiff, 

3. Whether adSuming that the remark in 
the (iovernment Order referred to in the 
plaint is libellous and wa« published, the 
statement is privileged and the Govern<*r.m* 
Council cannot be made liable for making 
and publishing that statoment. 

There can be no doubt that the Collector 
and District Magistrate in onlermg the 
closing of the depot intended to u>s the 
powers given to him by section 22, clause 
3, of (he Assam Labour and Kre>gratv‘n 
Act, VI of IfKll. That clause says: "Where 
the Saperin(eDdcnt"(in this lase tlie 
Collector and District Magistrate) 
"considers that any depot is unhealthy or 
has beeome UHtuilalde for the ptnpote far if AiVA 
ii irav reiahUehedt lie may. by order in writingi 
prohibit the use of the depot for the reception 
and lodging of labourers." 

1 azn clear that the Government caonot 
he made liable for illegal orders made by 
the Collector and District Magistrate por< 
portiog to use the powers given by (his 
Statute Law, the authority of TVhfn v. 
Reg. (5) followed in SA<Vu6Ag;ao v. Secret^ 
of State for Mia iZ) being, in my opinioPi 
almost coDclusive on this poiut. The 
DiMiir* Magistrate who porportfd 'o oae 
the given by the Statute Law cannot 

f7 Iv7:) 2 c. P. D. 44fi at p. 463: 46 1. f. t'. P* 
6^1; 37 L. r. 186; 25 W. R. 84S. 

16J IJ666) 2 Q. B. 169; 64L. J. Q. B. 676| 14 B. 
604; 73 U T. 868; 69 3. P. 699. 
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l>« treated aa the agent of the Government 
of Jdadrae, nor can the Goveroment ratifj 
that act ao aa to make it^^elf liable for 
that aet. becaiue that act wat not done 
on itt hthalj and the Government cannot be 
treated as a principal and the DUtrict 
Magistrate as ite agent when the latter 
|>nrpurted to eieroise statotorg powers. 
'T7ben the dnty to be performed U 

imposed hv hw" on the agent “the 

employer is not liable for the wrong done 
by the agent in each employment.*' 
[bee T<iia v. heg. (5) and i^irtaha Tnmaki 
V. Bak^r (p^] Before leaving this part of the 
case I might finally add that on the 
higheat groonde of pobHc policy, the 
Government ehonld not l>e made liable for 
the tortioDS acta of its agents or servants, 
except probably for acts dooein the conrse 
of those kinds of transactions, which even 
an ordinary private mercantile firm can 
enter into. This, namely, the civil irrespon* 
•ibility of Government "for tortioos acts” of 
its agents has been assomed as undoubted 
l*w in TAomoi Bjgtrt v. Roftndn Duii 

(10) and tboagh it may be argo^ that the 
observation wsi oti/er, the obiter of the Privy 
Cop noil expressed throogh the month of that 
most eminent jurist, His Lordship the Right 
Hon’ble Ur. Loshington, ought, I think, 
be followed by this Coart. 

1 am farther of opinion that the Dielriot 
Magistrate bimself even in bis personal 
capacity cannot bo made liable to tko 
ploiniiff for tbe order made by him to 
olose the depot, thoogb it was an illegal 
order. I shall assame that the depot was 
a place which was provided not only by 
tbe local agent (who was bonnd to pro* 
vide such s depot coder elansr S of role 
11 made by the Local Govern cnect in 
exercise of the power eoeferred on tbe 
Governor* in*Conncil by seotioo 91, cUnse 
(6), of tbe Aasam Laboar and Bmigrotion 
Aot) bet that that same depot was also 
the depot provided by the pUntere* garden 
oardan ojider section 52. claose (1), of Act 
VI of 1901. The illegal order of tbe 
District Magistrate affected directly only 
the local agent and then it affected the 

(9) (im) a-C. Mletp.STfi; 70LJ. P. C. aft 
ML T CM; ItT-L. a.eee. 

Il0)g «. t. A. lOSstp, UJ; 2 W. R. 61 (P C V 
WMoo. P. C. aoft 8L.T. 16ft 9 W. R. is® (Emr.), l 
Sub. P. 0. J. 41ft i Bar. P. 0. 3. 766i 19 S. B.eaft 16 
S, B, 7ft Ibi B. B. 82. 


22^ 


garden sordars; the local agent*s license 
having been probably cancelled, he had 
no ennse of action against the District 
Magistrate. Asacming that the garden 
tordors and even the plaintiff's employers 
wboee laboor snpply was cut off are 
entitled to sue the Collector nnd District 
Magistrate for damages, they bave not 
broogbt any soit. It is the plaintiff who 
haa lost his expected commiseioii as agent that 
has brooght thir suit. Ko malice nr fraud or 
deceit is slleged as against the Collector nnd 
District Magistrate. Has an iigent n right 
to bring a suit for recovery of damages 
inoerred by him against a person who 
illegally prevented his principal’s g^^rden 
tardart from taking thair coo lies to the 
Emigration depot if the tortfensor is not 
proved gnilty (n) of peisonsl malice 
directed ogoinst tho agent or of fraud or 
deceit, (b) or, if it is not proved that hi* 
object was to injore the plaiiitiff'a legal 
right (to receive commisHion from his 
employers for coolies sent through the depot)? 
Tho Collector and District MsgUtrnte was 
under no obligation created by cnntractual, 
Statote or any other law (o the plaintiff 
in the plaintiff's individual capacity. The 
Collector's action in closing the depot was 
passed against tbs local agent directly and 
jcfedirectly against tbe garden enrdore and 
still more indirevtly against the planters. 
So far as that action affected the plaintiff’s 
pocket, it did so in the third or fourth 
degree of remoteness, so to say. Passages 
from some of the judgroents. in well known 
cases of Lnmteg v. 0\fc 11), 6'onM iralei 
kiintre' FederatioH v. Qlanyorgan Coal Co, 
(12) and Qmihx v. Leathern (13) might 
ho qaoted (and they are nsually quoted 
in those cases w’here a person, who 
is not directly affected by an alleged 
tortiODS sot, saek:i to rerover damages) 
which passages, taken apart from tbe 
contest, can ingeniously be interpieted to 
support claims by a person most remotely 
connected with the wrongful act for 
recovery of damages of as remote a kind. 


(U) 1668) 2 hi e 61.216; 22 L. J. Q. B. 17 
yw.627: 1 W. B. 492: 99 R. R. 501; 11$ R. R. 740. 

(\t) (1905 A 0. 280: 74 L. J. Z, B. SSS; 92 L. T 
710; BA W R. 60«; 21 T. L. B.4tl. 

(18) <190 ) A. 0. 49» at p. 6 A; 70 L. J. ?. C. 7ft 86 
h. T. «8ft 60 W. R. 189; 66 J. P, 706; 17 T. L. R, 749. 
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A. U. ROSS I*. '5ECRErARY OF srATF. 

[See thg oUserv'nhiihs of U>i\l ILiiiUury in 
V. (l.O iUelf AH to the pjgh* 

Diode of mterpreting sdcIi pA.ssages.] Aa 
Mp. Jo'^tjee Joyce pnt it in Sationaf titono- 
Qr>ip}» (\j., Ltd, Kdt^n Bf4l CofutJidaiftI 
Phmi-grnph Co., 7./d.(l*); 'Whit was said was 
uevop intended to be, ancl onght not to 
be, treated and con^traed as an Article of 
a Code or n section of an Act of Parliament.*’ 
Ill V. Flotni (15) siK very learned Law 
Lord^ formed the tnniority and three other 
learned Lords including l^orii Ilalsbury 
were in the miriority. In Vaina v LenfAem 

(13) » the H<iuse of Lords, letl by LunJ 
Halshury without oveiroling .VUh v. Fl^iod 
(15) explained its real effect. Kven 
Lord Halsbury, who seems to have 
gone furthc'it in his judgment in .d^fen v. 
Fl>A>d (1.5) in favour of the claims of a 
plaintiff whn is injured by the defendant’s 
bringing about a breach of relations lietween 
plaintiff and a third parly, said that the 
defendant should W held liable if he 
‘ »nufiV»owfl/ and n rongfully iriVA intent to 
tajure the }daintiffi intimidated and coerced” 
the third party ’’not to enter into contracts 
with the plaintiffs.” I need not say that 
the guest ion <if remoteness of damages is 
much more strictly considered against a 
plaintiff who makes a claim based on 
other torts committed hy a defendant than 
the tort of inducing n breach of eontractoal 
relations of a third party with the plaintiff. 
Even as reganls cases of the procuring of a 
breach of contract, ^ee Itigby. L. J.. in 
Ejpftunpc Teff graph Company v. Gregory 4* Cm 
(lb) and Ju.stice Joyce's remarks at page 350 
io National PhoHographCompaHy iJtl. v. A’diecm 
Bell CoMoWdated Phonograph Company, iMd. 

(14) . 

In the present case, there is not a word in 
the plaint to indicate that the Collector and 
District Magistrate in closing the depot 
maliciously intended by his order to hit at 
the plaintiff's right to the beneBt of the 
commission obtainable by the plaintiff from 
the plaintiff's employers, or that the Collector 


(U) (t909> 1 CA. 33S at p. 549; ?7 L. J. Cb. 

08 L. T. 29l;J?4T, L. R. 201. 

tlfi) (lb08) A.C.li67b. J. Q B. UPsTTL. r.7n 

48 W. R. 966; 62 J. P. 696; 14 T. B. 125. 

(16) (1696) 1 Q. B. 147 at p. 167; 65 L. J. Q. S 
;:Wi74b.T.M;60 4.P.62. • 
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and District 5lagistrate was actuated by any 
indirect motive directed against the plaint- 
iff I am clear that even if the garden 
i^r</ur< and the planters have claims for 
damages against the Collector (on which 1 
express no opinion), the plaintiff who is an 
agent of the planters has no legal cUiiB to 
recover damages for any injury caused to 
himself pecuniarily and not to his employers. 

Ou the question of the alleged liability of 
the Governtiron.Oouneil for defamiog the 
plaintiff, I have nothing to add to the reasons 
given by the learned Chief Justice (in which 
I concur) for holding that the Ooveraordu* 
Council is not liable for publishing words 
concerning the plaintiff io the course of (he 
official duties of the Governor*io*Coflocjl, 
when it ia not alleged that the publication 
WAS made maliciously and without reasonahle 
and probable cause. 

In the result. I would dismiss the appeal 
with costs. 

Two Counsels certified. 

BAKBwetL, J. — By virtue of section 3 of the 
Aaxam Labour and Kmigration Act, 1901* 
iihI the notification of the Local Government 
made tbereonder, all persons are prohibited 
from recruiting, engaging, inducing or assist- 
ing any native of India to emigrate from 
certain parts of tbe Diatrict of Oanjam to 
any labour District of Assam, otherwise than 
io accordance with tbe provisions of Chapters 
Hi and IV of the Act; and under section 
lb3 of the Act any person who knowingly 
does or attempts to do any of the acts so 
prohibited, is punishable with irnprisonmeot 
or fine or with both. Under section 4 
of the Act. the Loeel Govern me ot has 
appointed certain of its officers, by virtue of 
their official position, to exercise tbe powers 
and perform the dntiss therein mentioned. 
The general scheme of the Act is that tbe 
acts mentioned sliall only be done by 
enlar persons duly licensed by the specified 
authority, under tbe supervision and control 
of specified officers and in a particular 

manner; and tbe different classes of Hesosess 

and their respective powers and duties are 
carefuJJy enumerated and described. 

Tbe ^t provides that every inteDding 
emigrant sball be brought by the reemitiog 
agent before a registering officer, bat tbe 
Local Government baa enabled certain licene^ 
termed “local agents to perform the duties 
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of this oficer. Tbs local agsots rsprasent 
tbs employees of the emigrants in all matten 
connected with eaper vision of garden sar<f art 
under Chapter IV of the Act (section 64). 
the garden tanfar being a person employed 
on an estate and deputed by his employer 
to engage labonrers [section 2 (1) (A)]. 
Kvery garden sardtxr is bound nnder section 
62 to provide sufficient and proper accommoda* 
tion in a suitable place for the labourers or 
persone intending to become labourers collect* 
ed by him and under section 68 to produce 
them before the registering officer. 

The plaintiff orrns a building at Cerham* 
pore, in the District of Oanjam, which hss 
been used by numeroua garden serdarr work* 
ing in the district as a ioint depot for the 
accommodation of the labourers collected by 
them. In bis evidence, the plaintiff said, 
the depot belongs to me. I purchased it. I 
own the building. I did not rent it to my 
employers. I bought it out of the commiseion 

paid to me Now it has been passed 

as a depot under Chapter IV of the Act since 
190^. Itisaplacsof accommodation which 
sardarv are bound to mamtuin.’ ** 

The plaintiff holds Powers *01 Attorney from 
various Tea Companies and Soperintendents 
of Companies owning tea gardens in Assam, 
who arp 'employers’ within the Act: an 
employer* being the chief pereon for the time 
being in charge of any estate upon which 
labourers are employed [sect ion 2 il) (/)]. In 
his evidence, the ptsmtiff said that the Soperin* 
tendente were resident in Assam and the chief 
authorities on the spot: 'they hold Powers.of* 
Attorney from the Companies. In 1906, 1 
held a contractor’e license. I gave it up 
that year. Since then I hake taken no license. 
1 first began to work with local agents about 
October or November 1906, if 1 remember 
a right, and continued op to the present time. I 
was working with local agents.’ In paragraph 
3 of his plaint, he alleges that various labour 
employers in Assam have nominated him *ss 
their emigration agent for the Madras Presi- 
dency for the purpose of eecQ ring coolies for 
labour on the several tea estatss.* The plaint- 
iff holds general Powers-of- Attorney from the 
several companies aforeeaid and by agreement 
with them is entitled to be paid Be. 7 for 
every cooly recruited by him; and in paragraphs 
6 and 11 he eaye: 'The plaintiff has aeveral 
^oeal agents working under him sod several 


garden taniars engaged in reoruiting 

...Both the Mrdart and the local agents 

mentioned above and working on behalf of 
the various tea Companies and employers of 
labour, are placed nnder the direction and 
superintendence of the plaintiff ami work 
under him subject to his orders. And (he 
depot mentioned above is also maintained 
under his supervision and cnntrnl.’ 

In his evidence the plaint Iff speaks repeated* 
ly of my local sgents', ‘niy depot* and ‘my 
business.’ 

In February 1910 the District Mn gist rate 
snd Superintendent of Kinigmnts, suspecting 
that the hical agent at llerhnniporc was 
collecting coolies from parts of the District 
of Oanjam in which recruiting was 
sbaolulely prohibited umier the Act, suspended 
his license and issued orders to the local 
officials to close the plaint depot, which 
was under the superintendence of this 
agent. The plaintiff claims that these 
acts of the Magistrate were uinuthorised 
and Hlfm nVes, that they have resulted 
in stepping the work of emigradon, have 
interfered seriously with plaintiff’s business' 
and have prevente<l him frnrn earning his 
commission of Ks, 7 |>er head of adult 
cooly rucsiited and forwanled to Assam 
under his supervision and of the local 
agent. The plaintiff in his cross* era mi nation, 
and his Vakil in his argument before us, 
contended that he was in the position of 
•n employer, and not one of tlie agents 
mentioned in the Act. but a kind of 
diplomatic agent between the miployera 
an^ the l*)cal authorities. It is, however, 
perfectly clear from the allegation of the 
plaint and the plaintiff’s evidence that he 
has been carrying on the busir.ess of a 
wholesale emigration agent and supplying 
tea planters in Assam with labonrers at 
a fixed rate per head, and that the injury 
which he cnmplains of, is the diimuge 
caused to his own business. 

1 think that the act contemplates only 
two classes of persons to whom it shall 
be lawful to carry on this business, namely, 
the employer snd the employer's licens^ 
ageoi, and ibat the plaintiff is not included 
within either of these classes and wae. 
therefore, prohibited from carrying on this 
business and was criminally liable for 
so doing. The only argument of t)ie 
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Vakil fhe plaintiff when thU 
aspect ^>1 the cas?* was pot to him was 
that this pnint was not taketi before the 
leirriod trial Judge, and that argument 
might avail him in most cases; bat this 
Court raonot possibly ignore the facts 
that the plaintiff has been carrying on an 
illegal hBaiucsc nnrt that his complaint U 
that the (lefenclfuil and his agents have 
interrupte<l its niursc and prevented him 
from retpitkg its prolit* T am of opinion 
that thin Ml it might have l>i*en diMnissed 
cm the grooml that the plaintiff has no 
right of action in 1 ‘eapcrt of an illegal 
business. 

if the plaintiff's cootcntioiM were correct, 
and he shoiikl be considered to be in tbe 
position of an employer, I am still of 
opinion that ho has no remedy. Hia Vakil 
has abandoned (he lirsl part of the case, tbe 
suspension and subsequent dismissal of the 
local agent, and has relied open the 
closing of the plaintiff’s depot, and tbe 
latter net did not result in any direct 
damage to (lie plaintiff or his aroployers. 
The plaintiff has oot shown that the 
gardeo i9rdcr$ could not accomt&odaU 
their laboorere in other suitable places, 
and could not register their coolies with 
the Oov^rnment registering officers and 
that the business of his employers could 
not be carried on without using Ibis 
building, and the evidence goes to show 
that tbe stoppage in the ffow of emigrants 
resulted from the plaintiff’e attempt to 
continue the system of registration by a 
local agent’ and the resistance thereto of 
tbe District ftlagistraU. The latter's power 
of appointing local agents is discretionary, 
[section 64 (1)], eo that the plaintiff 
could not base bis claim upon a refusal to 
appoint. It bas not been shown that the 
District Magistrate was aware of the 
terras of the contract between the plaintiff 
and his principals, or of the manner in 
winch a stoppage of the flow of emigrants 
would iniure the plaintiff. The only 
evidence on this point appears in Mr. 
AJacMichael % cross*e lamination.* Q. Ton 
know that by this order (that is, to close 
the depot) you would not only be causiog 
loss to these tea associalious but also to 
Mr. Hess pstsonallyy A. I knew in a 
general way that Mr. Roas was common^ 

intemted. Q, And, therefore, that he would 


be financially a loser by this order? 
Probably.’ 

The Pistrict Magistrate cannot be 
preaumed to have known that the plaintiff 
remunerated in a manner which 
suggests an active recroittnent of khnur 
by him. and an infringement of the proviricne 
of the Act. Tbe doer of an onlawfal 
act is liable for its ordinary consequences, 
hut not for consequeocc.s which he did 
not and could not reasonably be expected 
to foresee [.^Aorp v. PovtU i7)J, and I am 
of opinion (hat the District Magistrate 
could not he expected to foresee tl at his 
act in closing the depot would resolt in so 
injnHng the business of the plaiotiff’s 
principals that further damage would 

result to the pliiiitiff himself. The obser- 
vations of hord PenssDce in v. 

Tfutmten (18) retals to a negligent act, but 
indicate the manner in which the Cnorl will 
limit the liability of a tortfeasor. 

I am of opinion that the plaintiff has 
failed to show that the damage complained 
of was the consequence of the Magistrste's 
act, ami that in any ca«e it is too remote to 
give a cau«e of action. 

I agree with the judgment of the learned 
Chief Jsetice with respect to the clain for 
damages for defamation and with tbe order 
proposed by my learned brother. 

Appeal (fi’mieasd. 

(17) (167^) 7 C. P. 209; 41 L. J. C. P. 9ii 26 L. V. 
4M; 20 W. R. &X4, 

(19) (IS77) 8 A.C. m 38 L.T 1:9 Atp. M. C. 
«7. 


PUNJAB CHIEF COURT. 

Sicoao Cjvii. Acpial No. 258 or 1913. 

May 11, 1915. 

PreseMT:— Mr. Justice Chevie and Mr. Justice 
Sbadi Ul. 

FAZL'UD-DIN — DsreapsMt'^Appit.tiirT 
vtrtue 

EHARdC SI^GH— PiAiHTieP, 

ABO OTSER — DerrNnAaTS^Rs‘<roKCRKT8. 
Rrsu^alwn (XVll^ (806), * 7— rtprftfntaUrf, 
. '^nkOttaf due', 

A|f otMer ahtfee ejegy of rttUmpfht *>9 
prrmh fvtnnp iitUntt in »«rfien of morlfoff^l pnporli/, 
if etleieH. 

Tha oxpniuon *l«sal r*pr«MaUiire' ordiuarilr 
dMignaUs a pereoa wKo rapreMnl* thn .tstaivof a 
dacaawd bat (a RegaUUoa EHI •)( 8)9. U i« 
todanoca a prreoo wbo th» 'v>rtgtr)r‘4 r>oM«en* 
Mira ia law ^ua iha msrtgagvd property, la o«Q«r 
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words, it noiAS *117 person who is ioCervitod in 
proiootioff tlis osMte nnd is is imnn^erinl wiieilter 
the intense is crontod bj tbs opermlion of lew or 
bj a oontrsu.'t bctireon tbo pnnius. [p ?32, eoL 1.) 
Dir^j Siit^h T. D«bi SispA. I A. 449, fuhra Bmlli4hh 
V. Belatoo CoMiHnr. k Vf. R. i-IO. rsforrsd. 

Tbo words ‘omount duo‘ iu tbs pennsv to section 
7 of the Uosulnlion refer to ths ssrtisr portion of 
tbs sort ion and donnts the sum Isni under a wort* 
pN« ths intsrost. if any. but do tMt induds 
thsoosts M impmrsmsnrs ur tbs r«nt wbicb under 
ths deed mar bs cbsrffsabis nu tbs ssluis. 'p 1233, 
cols. 1 A ^.] 

fivdrec ^.O^lKo. I«<53 X, W. P. i. M. 10 1 . rofi-irsd 
to. 

When a mortmffs ir with ilis ati'MUt 

nqtnrod to bo dc|Msitud 11 tlio suco lent uu«k>r ths 
mortfrnpr* [p. 333. col 3.] 

.Vuy pi'raou wliD i» rniitlisl to i>'dooai may muko 
I he deposit I hough l;s Is owiu.*r of only a shacr in 
I hr situit 7 of rvdempt ion . £13 . col. t. ] 

Xoreadcr .VdiuiH v. Ptenriu £al J/auJvr, 3 

A. 18 at p. 27: I 0. L. K HMh 3 C. a07: 83otb. f.C, 
J. 3 Sar. ?. C. f. 771; 2 Ind. Jur. 117. referred ta. 

ibi*n BailArA SmstA t. Fs>a 3t W. R, 

428. disssoUd from. 

Apspson bating an iotsrtst la 4 portion of tbs 
aortgagtd property Is entitled to redeen (be wbole, 
nnlsss his claim ii opposed by a Part owaer of (be 
S()oily of redemption (srbo mayWtbe moetgafoe 
biitiasU), and in (bat case be must redeem only ths 
psrt to whicb be is entitled. *p. 234, col. 1.] 

RntAao irmbWi v. PrrHi*»if RoHy. 17 Iml. (’a* A*!*: 
18 U. h. T.484c (1912) M. \Y. N. lltUiSSB. L. J. 370; 
S8 M. 310: HvU v UeutirU. (18S6> 33 Cb. D 33 
L. J.Ch. 604 AS; L. T. 610: H W. F 37l.Stul RrA./iw 
ffAoa V. 8siduf /CAa^.S T. R. lOOh 18 P. t. K. 1904, 
raferrsd to, 

2fatrtik AtimulAH AAus t, yytruAir dixpA, 13 B. I. 
A. 4 *4^ 14 W. R. U (P. 0:2 80th P. C. J. 9i 'K 2 
Far. P. C. J. A73: 20 E. R Wf (ttr»4h CA«ader Fry 
JuMintorti Fe, 6 C. W. X. 83, lUstiaguisSed. 

Sacoiid appaal from (h4 decrea of 
the Divisional Jud^, Lahore, dated the 14th 
r^overober 1912. 

The Hon'bU Mr. Skafi, K. H., 

end Lala ffihal CAand, for the Appellant. 

Mr. Broodwftp. for the Raapaodenta. 

JD DO M E NT.— >T his a ppeal ariaea out of 
a salt with respect to a plot of land which 
was the property of two brothers, Gbolan 
Raaol and llahi Dak hah, who are defendants 
ID the case. On the 16tfa of November 1$92 
they executed a deed ia favour of the 
defendant 'appellant by which they mort- 
gaged the estate with possession for 
Ks 3.400. The other terms of the mortpige 
which are relevant to the points 10 issue 
in this appeal are that (1) the mortgagors 
shall redeem the property on the evpiry 
of eight years, the term of the mortgage, 
and (2) they shall nt the time of the 
redemptioD. pay 10 addition to the mortgage- 


money, the coat of any improve'uooi'4 
elTorte^l by the mortgagee, which O'Ht simll 
cooHitute a charge on the m irtg^getl 
property. llahi ilakhsh, ono of the 
mortgagors, executed on the same d<(y a 
re*jt-d«eJ iu favour of the mortgigee. by 
whirh he the land i>» on a 

yearly rent of Hs. 20l> the lind 

revenue assessed thereon, and further 
stipulated that the uupnut portion of the 
rent, if any. and the land revenue, if paid 
by the inorigager, would 1>9 chargeublo on 
the land. It appears that the Ivsseo 
remained iu possession ftn* two yeAv» and 
as he made default in the pnyniont of the 
rent, a decree for Its. 412 (the ainouid of 
the rent for two yours) himI vvas 

passed on the 7tL November l9i>o against 
his person and (he mortgaged property. In 
1908 (he iQurIgagee after the expiry uf the 
period of tho mortgage issued notices of 
foreclosure to the mortgagors, claiming 
Rs. 11.000 as the aoigunt due on the 
strength of the mortgage* deed an<l before 
the expiry of the year of grace, the 
plaintiff, Khurak Singh, who had purchased 
on the lb(h of January j 909 (jhulam 
Rasul's half eharo in the Jniid for Rh. 9,000, 
depoeited Rs. 3,4(X1 in the Court uf the 
District Judge for peyment tu (be mort* 
gagee and claimed redemption nf the entire 
estate. The mortgagee refused to accept this 
sum and Kbarak Singh eonse<iueii(ly brought 
the present action for redemption of tho 
morlgaged property. 

These are briefly the facts of the case 
and we may state at ouoe that the learned 
Divisional Judge hex, after a consideration 
of the material upon (he record, found 
that the mortgagee's allegations ns to an 
oral sale and an oral agreetuent to sell 
have not been eetabhshed and that the 
amount claimable by him on account of 
repairs and improvements is Rs. 868.5.0. 
These are obviously findings of facts, and 
the law precludes us from going behind 
them in a second appeal. Farther, the 
sale in favour of the plaintiff being 
admitted by Ghnlam Risul, it is not open 
to Ihe mortgagee to iinpogn ks validity 
on the ground of (ho nkm.paycbent of part 
of the consideration. A«saiuing (hat the 
whole coosideration did not pass, it is 
clear that Obulau Rasol had every right 
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1o m&kp a eiFf nf KU pri»p«rty to nny 

person he pWerf ami that the mortp^/te© 
hftsnorighl fo challenge the title of the 

• ' 'r.r-B. 

The questions nf Uw, which reqaire 
determination, relate fo the suflldencT of 
the deposit made by (he plaintiff to 
prevent foreclosure ami to the right of 
the purHmaer of the equity of redemp. 
tion iu a part of (he estate lo reJeeoi 
the whole. On both these points the 
learned DivUinnal Judge ha# found 
against the morlg.xgee and for the reasons 
to bo slated we think his decision 

ia correct and must, therefore, lie main* 
tained. 

Hefore discussing the point# referred 
to above, it i# necessary tci deal with 
a eon ten I ion which is raised for the first 
time in this Court. It i# argeil that Regula- 
tinn XVII of I S0f> allows only (he mortgagor 
or his legal representative to make the pay. 
ment, tender or deposit, and as the purchaser 
of the e<inlty of redemption i# not tha legal 
representative of (ho mor(gagr>r, the plaintiff 
had no right to make the dep>#it and (hat the 
<lepo#it of Rs. f,400 madn hy an unaathorisesl 
person did not barforecloaure. We have given 
our consideration to this argument and have 
no hesitation in holding (hat it ia erroneous 
aud opposed to all canons of (he interprela- 
tion nf the Statutes. The expression "legal 
representative” ordinarily no doubt designate# 
a person who represents the entate of a deceas. 
ed, but (he contest points to the irresistible 
conoloaion that in (he Regulation it U used to 
denote a person who is the mortgagor’s repre. 

aentative-in-Uw gaathe mortgaged property 
In other words, itiaeans any person whoiein- 
lersU'd in protecting the estate, and it iaim- 
inatorial whether (he interest is created by 
the operation of law or by a contract between 
the partiea. The narrow construction sought 
to be place<l upon the (erm ignores altogether 
the object and the scope of the RegoUtion 
and leads to all sorts of absurd reaalte which 
could not possibly be within the contemplali.m 
of the Legislature. It comes to this that as soon 

as there is a transfer of the eqnity of redemp. 
tmn, there is nobody who iaeo titled to redeem 
the mortgage, because a transferor ia appareotly 
not the mortgagor and owner' within the 
purview of section 7 of the Begnlatlon and tbe 
transferee has no foctt# s^ondi' for, accord iog to 
(he appellant, he is not the "Jegal repreeenta* 


**ve rtf the mortgagor and owner/’ The same 
1 -emark- applies to the foreclosure proceedings 
under section S, and it is clear that there would 
be ^ person upon whom the service of the 
BOti« of foreclosure could lawfully be made. 
No Court of Justice can give effect to a con. 
structioo which brings about an mpawc of 
this kind. 

Further, we observe that tbe matter is by 
no means )w iN/cp/o and that there is a long 
«nes of published judgments decided under 
»e ^gohtion which recognise the transferee 
ol the mortgagor as his legal representative, 

«!" Cr ^^^^**** V. 

Du/f (1). Stnghy. 

I he principle of law is firmly established that 
the term mortgagor's legal representative” is 
intended to apply to all or any persons who 

«J«mptirtn, whs. 
(her absolute or defeasible under the mort. 
low /lirge/ 6’i«gA v. Mi Singh (2) and 
BHfiuhh Mfhtn v. aefa«o Commur (♦)]. 
tp.m an examination of theUrm* of the Re. 
gulation and (he rulings, we are quite clear 
that the contention of the appellant ia alto- 
gather untenable and must be overruled. 

Conimc now to ooeof t)>e main point, of the 
app«l, namely, the sufficiency or otherwise of 
the deposit made by (he plaintiff, we notice that 
under section 7 of the ReguUtion the amoout 
required to be pei'd or feadcred is the “sum lent” 
niHier the deed, pint interest due thereon if the 
mortgageis without possession. It is. how- 
ever, contended on behalf of tbe appellant that 
tl.e proviso to the section which deals withds. 
pwi/#in Court, conUins the words 'am nun Idas” 
and that these words are wide enough to include, 
not only the prinripaUnd interest, if any, but 
L rtf improvements which under 

the deed are chargeable on the estate. No au- 
thority IS cit^ in support of this novel conlen* 
tion and it is impossible to austain it in tbe 
face of the plain language of the Regalatioo 
•nd the decisions which deal directly with this 
matter. The learned Counsel for the appellant 
encodes (and the terms of the section leave 
him no alternative) that for payment or tender 
♦k 1 T require anything more tbau 

the balance of the principal mortgage money 

. i'l fP. O h \ Suth. P. 0. 

* («) ’l A. Im.' ^ B. R. 873. 

(A) Al p. R. ifiss. 

(4) 8 w. A, aa 
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ftnd tho loUreat, if and v« fkil to oodar* 
•tand whj a distinction shoald bo drown be* 
tween a deposit io Court and a pay moot or 
tender ont of Conit. There is absolntely do 
valid reason why the law sbonld iosist upon 
the deposit of a larger amoant than that re* 
qnired to be paid or tendered b/ the mortgaffor 
to the mortgagee. We think there is do doubt 
that the words *‘amoont dne" refer to the 
earlier portion of the section and denote 
not the amount due on (be footing of the 
mortgagei hot the sum ascertained in accord- 
ance «itb the role laid down in the section 
itself. 

This conclosion receives sappori from the 
language of Regalation I of 1798 wh*c!i. ilia 
(o he remembered* is the principal enaetmeot 
on the snbj set of the redemption of mortgages 
by way of conditional sals. The sabseQoent 
Regalation, namely, Regolatien XVU of 1806, 
ia practically an eatension of the earlier Regn* 
lation and gives the mortgagor a year of grace 
and allows him to redsem therein the 
mortgaged property in the same manner 
aa the Regulation of 1798. Kow, we Hnd 
that section 2 of the earlier Regulation 
places the matter in respect of the amount 
of tbe deposit beyond all possible dispute 
by enacting as follows: — **Tbat there may 
be DO donbt to wbat amoont the deposit 
in question is to be made, it is required (o 
be as follow8:^When tbe lender has not 
obtained poeaeaaion of the lands, the 
deposit is to be the principal anm lent, 
with tbe etipnlated interest tbereon, not 
exceed ing the legal rate of 12 per cent, 
per annum; or, if internet be payable and 
DO rate has bseo itipnlated, with intereet at 
the established rate of 12 per cent, j but, 
if the lender has held possession of the 
land, the principal snm borrowed only 
need be deposited, leaving (be interest to 
be settled en an adjnstment of the lender'a 
receipts and disbnriiemenU during the 
period he has been in poesession. In either 
case, a deposit made as above required, 
shall be considered to preserve to tbe 
borrower his full right of redemption; 
and if the land be in the possession of 
the lender, shall entitle him to demand 
tie immediate recovery (hereof, sobject to 
(he adjustment of account speciEed io tbe 
following section.*’ 

' The object of the Regulation is to 
detexffiioe definitely and precisely the 


amount which has to be deposited, and 
it is clear that the mortgagor is not 
bound to deposit the amount of any improve* 
ments, though he has agreed to pay for 
them. Nor is it necessary for him to 
deposit any money due as rents, though 
that money was cbargoable on tbe estate 
under the deed. This proposition of law 
is absolutely clear, and if any authority 
is needed, we would refer to the decision 
in Rcufree v. OoJka (5). and to the discussion 
on the subject in Ghosh on Mortgages, Jnl 
editiou, page 971. In (hiscase, the mortgage 
being with pos«es#mn. the amonnt required 
to be deposited was the sum lent under 
the mortgage, and it is beyond dispute 
that that amount was deposited within 
time. 

There ia no doubt that any person who 
is entitled to redeem may make the deposit, 
though he is owner of noly a share in 
the equity of redemption. As observed by 
their Lordships of the Privy Council in 
.Vs rrr/» SiHffh v. Datttti ka Lai Muntlnr 
(6), ‘ each and every one of tbe mortgagors 
was interested iu the payment of (hat money 
and the re<lemption of tbe estate, and 
each and every one of them had a right by 
payment of the money to redeem the estate, 
seeking bis contribution from the others.” 
The judgment in Ram Bakhsh v. Ram 

Lail (7), cited for the appellant is not 
good law and has not been followed in 
qubeequent cases. Further, it is distinguish- 
able on tbe ground that in the case before 
us the deposit was made on behalf of the 
mortgagors. No objection can. therefore, 
be taken to the validity of the deposit mado 
by the plaintiff. 

Lastly, it is urged upon us that the 
plaintiff as the purchaser of one* half of 
tbe mortgaged property is not entitled to 
redeem the whole, it will be observed io 
this conoection that the owner of tho 
remainder, who is a defeodant in the case, 
do«v not oppose the plaintiff’s claim and 
tbe ouly ]>erson, who resists it. is the 
mortgagee- Now, the principle of law 
applicable to a case of this kind has been 
enunciated io a series of judgments and it 


{$) (]»3) K. W, P. 8, D, 161. 

(e) 6 1. A- n (P. C.): I 
a 997: 3 8«(h. P. C. J. 480: 3 Sar. 
lad. Jur. 1 17, 

(7> 31 W. B. 428. 


C- L. ft. SCO; 
P. C. /. 771; 
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4RrXACHRT tv'i CP5ni\“ 1. LArNfriMi'^A AlTAR. 
if> tlie ptif‘Ci ihnl a p.'vAAn hsvm? an 
int^re«t in a pnrh'^n the mort^^d 

property k entitled to retloem the whole, 
nn1e«9 hk Haim k ‘)pp<>!»e»l by a part 
owner o( the equity ni redemption (who may 
hp (he niorf^ffpp him«elF), and in that ca«e 
he i»n«i redeem only the part (o whiHi he 
ia erjthleO, Thi« k the rale laid down 
even in the judgment reported a a fiathna 
Miulati V. Firumul Jiidily (b) which has been 
fio strongly relied upon hy the appelUnt*a 
Cnnn-^el. Saieoh .Xiimut AH Khan v. Joirahir 
Singh (9) and other caae^ cited on behalf 
of the Appelhint are inapplicable, for the 
very situ pie reawon that the claim for 
rrdcinption of the entire property was 
opposed in tho^e cn«ea by a person who 
was owner of a portion of the eqaity of 
rwleruption. The only case in which the 
suit t.f the plaintiff owning a part of the 
mortgaged property M*as soccesafully resisted 
by the mortgagee ia that reported aa 
Girith Ch under Ifeyv.Jurttmoni £>e(lO). Bot 
the facte of that case are not clear and 
it (Ine^ not appear whether the ownen of 
the remaining portion were or were not 
nppo<ieH to the plaintiff’s claim. If that 
jndement intended to lay down the role 
that the claim of a part owner of the 
equity of redemption can be defeated simply 
at the instance of the mnrtgsgeei who is 
not at the same time owner of any portion 
nf the mortgoged property, we most, 
with all respect, state that it is not good 
law. The right of a perl owner to redeem, 
the whole ia folly recognised by English 
Courts and is Iwrue oat by (he following 
observations of hord Justice Cotton in 
Ihil V, /fcn?nr«/ (U): — 

“The mortgage comprises two properties— 
one of which, ^ubiect to the mortgage, be* 
longs to the executrix. She. therefore, is en* 
titled to redeem, but to redeem wbat? The 
appellant ssys 'to redeem the one estate 
which belongs to her.' Bot there is no pre* 
cedent for that, The owner of the equity of 
rederepthm In one of the two ertates c*»mprised 

(8> 1? lad Cm. M. U J. m U M. L T. 

4^4; (IPU) H. W. N. U«i:3X U 310 

(0) 4 3 M. [. A. 40a 14 W. R. I? (P C.): 2 Sutk 
P. C. J. 340; 2 Sar. P. C J. 373; 20 K. B 60X. 

ilO 6 C. W. N. 63. 

( I ) (IRSa S2 Ch. D. 430: 65 L. J. Ch 604-, 54 L. 
T. 510; 34 W. B. 67t. 


in (he same mortgage cannnt claim to redeem 
that estate alone The mortgagee might 
refuse to allow him to do an. So. on the 
other hand, (he mortgagee cannot cnmpel him 
to redeem that estate alone— he is entitled to 
redeem the whole, reserving the equities 
between him and the other part •owner— he 
can redeem the whole, leaving the right* of 
the other parties interested in the equity of 
re<lemption to be decided afterwards. The 
case of Pearre v. Mfyrrit (121 is an instance 
of this — the owner of one*fourtb of the equity 
of the redemption was allowed to redeem the 
whole, leaving open the rignU of the ownere 
of the other three* fourths as between theul 
atKl the party redeeming.'* 

The ezpoeition of law in Rakram Khan f 
Saidai Khaa (13) is also to (he «ame effect, 
Thia and other authorities leave no doubt 
in opr minds that the plaintiff, the owner of 
a part of the eqaity of redemption, it entitled 
to redeem the entire mortgaged property and 
that the mortgagee has oo foef4e Wundt to 
oppose bis claim. 

The result is that our decision on the 
p^uiite argued in this aecond appeal coincides 
with (hat of the lower Appellate Coort. We, 
therefore, affirm the judgment and the decree 
nf the learned Divisional Judge and diimise 
the appeal with coats. 

Apprnf ihemiWrd. 

(12) 5 Cb. 227: 39 U I Ch. 342; » L T. 190: 19 IT. 
R. I9A 

(18; 2 P. R. I904( 48 P. 1. U. 1904. 


MADRA.S HIGH COURT. 

SicoKP Civil Arrs&ii No. 325 Of 1914. 
September 17, 1915. 

Present: — Mr. Justice Cotttts*Trotter and 
Mr. Justice Phillips. 

A. L, A. R, ARUKACHELLAM 
CKBTTIAR ayp oraaas— PLAtumre— 
AffSCUKTS 
wrnts 

LAESKMANA AITAR ahp axothrk — 

Dt pen OA VTs— R R5 roN PBHTS. 
limiVrt'CS Acl (;2 of I9ii8), ' 14 ^ 

omit ty pr**"h/~9vt«rtH«i*r nif ~Etrtunion of U'me, 
tfI2»ir«g — Cwtl ProfodurrCode (Asf P W (908), 
o rx«7. TT. 1. 1. 

gvetioe 14 of tbo Limitotiou Act hM nc •ppllestica 
to a case when (be plaintiff’s suit Itas not been 
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ARCHACBKLLAH CHimAB 9 . LAfSHWAHA AtTAB. 
dj«*niaMd bf th9 Coart» but bu b«**o roluntAril;' 
wUhdPAwn bj hioi uQ HiscArtry of a iM’Uairal 
which maid inrolr* f«Uur». [fk BHO, od. L} 

rAro;n}ai v, Semtahitnr, Zft B. iTlVs? Bom. U 
R 90 I'fW'drw y>tiH .Vttf C'AoH'fA«i*y V. IT^jnIm 

Aoy :{0 Ind. Cm A)5, Mluwv^t. 

Second opp^al the de'^rve of the 

District Conrt of Tinnevelly in Appee] Suit 
^73 of 1914 preferred ageinst that of the 
Court of the Additional District Munsif of 
Tiiinevelly.in Original Suit No. 30:1 of 1910. 

PACTS of the case appear from the 
jodgmerit. 

Mr. A*, /fain Aiiror, for the Appellant^.— 
Under the Ci>de of Civil Procedare, the 
plaintiff obtained permiaeioo to institate a 
fresb suit, bot that aait was instituted after 
the period of limitatios. Under seetion 14 
of the Limitation Act ha is entitled to a 
deduction of the time the previona suit was 
pending in hie favour, and the provisions 
of the Code of Civil Procedure are subject to 
the provisions of tba LimitatioD ict. 

Mr. ff. S. C^iJttmhoratH for the 

Respondents. — The plaintiff woohl have been 
entitled to the deduction of the time only 
if hin auit had hern dismissed by the Court 
ai d not whun he withdrew the suit or 
a aad »ned it. The deciainna in Farodcif v. 
AofMcrtiror ll), f’pendra A‘<(/A tVeg CAeicdAurp 
V. Sur^n /Tqn/u Rop ChowJhury (2) arw clear on 
this point. 

dU DOME NT.— This appeal raises a 
question of some interest and the circua* 
stances in which it ie raided are these:— 
The appellant briogs this suit against two 
persona, who were at one tine partners, in 
respect of moneys advanced by him to them. 
The only question for decision is whether 
tbia action is barred by limitation as regards 
the various items in the account, which 
became due more than three y*ari before the 
date of this suit. The Courts below have 
held that this suit wee barred in respect of 
these iteme. Ao ingeoious argument has 
be»n ad i need before us to show that that 
decision was wrrmg and the plaintiff is 
entitled to take the benf€t of section 14 of 
the Limitation Act. The circumstances 
in which he claims that beoelit are these. 
He instituted a previous suit against the 

<U 99 B. t'Ot 7 Bom. L. B. OO. 

{2) 20 Ida i/ea SOQ. 
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same parlies as tlir^e in this pr 
aboriginally fniiUH.I, th,it .-mit iwhid^d 
his rhiiiii ixm* s»ui lo li*. luirml uml 
app-irerMly Iih Jixled nothing th u would 
have niuU* ihiit hh orighmlly iMii'i.dirJ, 

hnd for misjoinder or any orhrr r mse, 
but during |he i‘riMienrv of ifi.. 
he was allowed to amend the plaint and to 
put in another pause of actioniis to which 
it ie not seriously di«piifc<l that itreiKh'ie<l 
the suit as it (hen .sf/HHl bad fnr misioinercr 
of caiHM*.< of arhon. Th,.u.up„|, ho 
to the Ci'UPt ill wlofh Ihe snir 
pending f«ir leave to nine nd it, <ii> mihdiaw 
it with perniihsjoh to irwtiiul.* a frvxh ^uit 
in respect of the kohjcct-rnatler ol ihtt 
•ction, at any rale in so far a‘< it coincided 
with the claim he mnkvs Itere to-day. 
That can be done under the provi^ionx of 
rule 1 of Order XXIJI. Hole 1 of Order 
XXI M says:- 

“(1) Atanytime after the iiistitulion of 
a suit, the plaintiff may, as »gnjr«i nil or 
any of the defends rita, withdraw his suit or 
abandon part of his daiiu. 

(2) Where the Cmipt is sat wiled (/») that 
a suit mnxt fail by reason of some fi*rinal 
defect, or (6) that there are oihsr sufli<hene 
grounds for allowing the plaintiff to institute 
a fresh suit for the subject<mntler of a 
suit or part of a claim, it may, on such 
terms as it thinks fit. grant the plaintiff 
permmion to withdraw from such suit or 
abandon such part of a claim, with liberty 
to institute a fresh suit in respect of the 
subject- mat ter of such suit op such part 
of a claim." 

That is what the plaintiff did in this 
caM. Whether he abandoned the wiiole 
of his claim or such part of it as we are 
concerned with in this appeal, he obtained 
the right to institute a fresh suit, Rule 2 
of Order XXUI is in these term*: *‘ln 
any fresh suit instituted on permission 
•ranted under the last preceding rule, the 
plaintiff ehall be bound by the law of 
limitation in the same manner nx if the 
6r«t suit had not been in«(ituted.'* n the 
face of it, that appears to be roocinsive and 
fatal to the appeJIant'a case; but he cootenda 
that the rule with its reference In the Jaw 
of limitation impliedly so bj sots the xvhoJe 
matter to the ppovieioii# of the law of. 
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limitfition then in fnree and that section 
14 of the I.imitation Act eaprejily pre- 
aarves hU rights. Section It of the 
Limitation Act is as follown; - In compnling 
the period of limitation prescribed for 
any aoit, the time daring which the 
plaintiff hns been prosecating with doe 
diligence another civil proceeding whether in 
a Court of first instance or in n Court of 
Appeal, against the defendant, shall be ex* 
rinded, where the proceeding is founded upon 
the same cause of action and is prosecuted 
in good faith in a Court which, from 
defect of jnrisdietum, or other cause of a 
like nature, is unable to entertain it." U 
may he conceded for the purposes of this 
rase, though it is nut altogether clear, 
that there is no etpi’ess finding against 
the plaintiff that he did nut prosecute hie 
suit in the other Court with doe diligence. 
The question then arises whether section 14 
preserves his rights in a case where his 
suit has not lieen dismissed by the Tribunal, 
but has been voluntarily abandoned by 
himself on discovery of a technical defect 
which would involve a failure. The matter 
is nut free from difficulty and it has been 
decided in Varailnl v. .Some«fiicer (1) that 
the section in question of the Limitation 
Act has no application to a case of with* 
drawal of the suit and can only apply to 
cases where the failure of the suit was 
due to the action of the Court. The same 
result has been arrived at by the Calcutta 
High Court in Vp^ndm yath .Vug Chow*ih%ry 
V. Surgu Kanin CAouffAurg (*2). These 
are quite clear authorities for the position 
advanced by the respondent and we think 
they should be followed, particularly 
when it is seen that, by so construing the 
section of the Limitation Act, [there is the 
avoiding of] any such result ae the clashing 
of the two sections, nr the necessity for 
reconciling any apparent inconsistencies 
between them. If we treat the section of 
the Limitation Act as unconcerned with 
suits which are voluntarily abandoned or 
withdrawn, then there is no trouble to 
reconcile tbe sections, because they do not 
need reconciling as they each deal with a 
separate subject*raatter. The Limitation 
Act deals with suits which are terminated 
by the action of the Court, while the Civil 
I^Doednre Code deals, as tbe heading of tbe 
order showe, with oases where euiti are 


withdrawn or abandoned by a voluntary 
act of the plaintiff. 

think that the appeal fails and should 
be dismissed with costs. 

Appeal di$mi»sed. 


MADRAS HIGH COURT. 

Cirir, ArriAi.s Nos. 144 to 146 or 1912 
March 23, 1915. 

Pre»ra/:-^.Sir John Wallis, Kr., Chief Justice, 
and Mr. JuHice Seshagiri Aiyar. 
MADDALA RAGAVANNARAYANA asp 
A soru i a — Pi.* I sTi rr«— ArrB i.la sts 

tfrtut 

VAOAPALLI PKRUMALLACHARYULU 

ANp ornees— DerKNPANTS 

Rs^rosoBSTS. 

Cittl Fr^fr^ur* C^d* (Act V pf 92 — 

girva/* M*I« thnn tiro aerponp-^Suit iuonly 
ftro. uhtlkrr comf^tent, 

Whrre m<»rr ch*u two (wnoni inlmsled Jn * tmt 
hav* o^li»e<l (he uecruary nBnclieu under eection 
W of ihe C*nl Pfoerdore Code, any two of them 
cannot »iie wiihouc ihe other*, [p. 237, col. J.J 

^ Appeals against the decrees of the 
Court of the .Subordinate Judge of Kietna 
at Ellore, in Origiual Suita Nos. $4, S6 and 
67 of 1910. 

FACTS.— Pour persons obtained the sane 
tioo under section 92, Civil Procedore Code, 
but only two of them brought the suit, alleg* 
ing that the other two had been won over by 
the defendants and refused to Join in the enit. 
The Conrt allowed the defendaote* conten* 
tion that sanction having been given to 
four persons, only two of tbem con Id not 
sue without obtaiuiug fresh sanction. The 
plaintiffs appealed. 

Mr. B. Sowfluw ( with him Mr. P. VaropaHO* 
for the Appellants. 

ilr. r. Ratw^m (with him Mr. B. V. 
Snnwa\ for the Respondents. 

JO DG5f ENT. — Section 92 of the Code 
of Civil Procedure provides that **two or 
more persons having an interest in the trust 
and having obtained the consent in writing 
of the Advocate'Geoeral” may iustitote a 
suit under that aection. The question is 
whether when more than two persona 
interested in the trust have obtained the 
aeoassary consent, nay two of them may 
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HABm Pin «. HAPBO. 

BBe vitbont ib« otben. We think the 
JeoBDBBe need ebowe ibet the peraone 
BQtboriaed to sne are all the pereooe to 
whom the eonaeot baa been Bivan, and 
not any two of them. Oo the oppoaita 
conUntioa^ there might be oompetition 
between the variona peraona antboriaed 
aa to who ahonld ana. Beeidaa, the 
provision for giving consent to two or 
more persona ebowa that the LegiaUtore 
eonaidered tbat in some raaea it might 
not be desirable for only two to aoe. 

In thie eoDoectioo it ia worth mentioning 
tbat Rom illy ’a Act, a poo which tbia 
aeotioo waa foanded» anablad any two 
persons intereated to apply, and that bare 
the Legialatnre haa empowered any two 
or more perioas with the eonaent of the 
Advocate-General. The appeala are 
djamiaaed with coata. Tht memorandnm 
of objaetiou in Appeal No. 146 of 1913 
ia diamiwad with eoata. 


PUNJAB CHIEF COURT. 
MiaciLUKRoea Fjaat Cim Arrcu No. 662 
or 191A 

„ May 11, 1915. 

Sir Donald Johoaiono. Kt.. Chief 
,, Judge. 

Muiammai MAHANT DEVI— 

AFFfmBT 

reritt# 

MADHO AMD OTH£aa-DlfS|fDAJIT8— 

- .. RFapomrrs. 

Fvardisoof the ttJMr ^ 

hi* epplicsUoa. “***• ^hoa occept or rvjtci 

.5“* number. 

Febmair 1914 <*•« the 12th 

»£ the ^ 


diotion aaaumed by many Diatriot CourtH in 
gnardianahip work. The sole question before 
the Court waa whether Mndho, applicftiit, 
ibonld be guardian of the minor or not. ilo 
waa found nnauitahle, probably with very 
good reaann. and it waa really not atrictly 
neceaaary for the Court to d» anything mr.ra 
ibiD reject hia petition. The girl waa living 
with her mother and things might jual na 
well have been teftaa they were, eapecially nn 
the girl baa no property. But the Court 
learnt tbat the child was aaid to have been 
R«aila, who wan thereupon 
called npjandaftereaamining lijm the Court 
aommardy held the marriage Unlawful and 
brought about by force." appointed the 
mother guardian and demanded Ra 500 
aeconiy from her, for what purpose ia not 

?•*!?; V enforcing the 

toorta further injunction that she was 
nottoiwrry off the girl without the CourlV 
parmiaaioD. 

Though the mother, who now uppeaU 

0 ? hir n for cancellaTnn 

of by appoiutmeat aa guardian, I think this 
M what aha would really like. She doea aak for 
aeciaioi. aa to the minora 

ia uDlawf«I i I • ttarnage to 

»n law. ^ ^ “*•* unmarried 

appeal <Tccepte<f. 
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SCMlLiL CHl'SDEKMrLt r. F, X'fEfN HANK, iTff. 

CaLCL'TTA Hinn COCHT. 

ArPEAi. PRoa 0:iii5iSAi. Civii. Appeal Xo. o 
•*v 1^15. 

January 1015. 

— Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Jnsliee Wnodroffe. 

SUKHLAL CHUN’DERMULL— 

DerbXUANT — AppEtUNT 
versus 

EASTERN BANK, Lru— P uistipp— 
Re<p(‘S OExr. 

Civ</ ?roiv («a (.4c/ V"l J90H), O. JfXJfri/— 

Ordrr tu /u'hi»K It'f/trca Pit/enr, 1^— 

So t|>|*^a( (irs (hr order of 9 sioglr Judge 

on (hr original c>i<lr of thr High Coart «lircctiB>* 
(br dKfcuduui in a >otii uiidrT Orirr XSXVII of llir 
Civil 0ro«eduiv Code lo furnlvb s'cunry Wfore grant* 
ing him (cave to defend the imi. 

Appeal against an nrder of the Hnu'ble 
Mr. Justice Cliitty, ihte<l the 4th January 
lOlo, in Original Sait N'u. 1271 of U*14. 

b'ACTS. The plaintiff Bank instituted a 

auit on the original aide of the High Cniirt 
under Order XXXV ll of the Civil Procedure 
CixU against the (lefendnnta for amoonta 
due on rovcriil UilU of Exchange. The 
defendant applied to be allowed to appear 
and defend the auit. on the ground that he 
hud a good defence to the auit. The Judge 
on the original aide allowetl the application 
conditional en the defendant giving aeca* 
rlty to the satisfaction uf the Registrar of 
the Court to the extent of thepUiutifl Bank 'a 
claim in the auit. The defendant appealed 
against thin order. 

Mr. y,t>rab, for the Appellant. 

Mr. ArrfL^»i» for the Respondent. 
JUDGMENT. 

Jeh..iss» 0. J. — According lo a coarse of 
densions in tbia Coart, the order cotn* 
plained of is nut a “jadgment” from which 
an appeal lies under the Letters Patent. 
Reference has been made to a number of 
Madras authorities, which are entitled to 
every respect but which we cannot 
follow in preference to the coarse of de* 
cisionH in this Coart. It bas always been 
recognised that the Madra.s High Coort 
has taken a some what broader view of 
clause 15 of the Charter than baa pre- 
vailed here. The decisions of this Court 
rest upon wbat wss said by Sir Richard 
Coucb in Justices of the Feoce /or CoUnita 
V. OneatM 0<u C'ttnpsnu (1). In 

U) 5 B. L. B. 483i 17 W. B. 364, 
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SOB^A V. KHAWAJi. 

this caw there is not even an appeal 
allowed under the Code, so that it can- 
not be suggested, if the order made been 
had in a Blofossil Coait, that an appeal 
would have lain ander Order 2LI. Bnt 
that perhaps is not so material here, ae 
it would W in Bombay where it ^oold 
po^xibly have been regarded as decisive 
of the qneslion against the appellant; 
5»a6ei* V. Ahniedhhai .^o6i*6Aat (2). 

We most, tberefore, dismiss this applica* 
ticn with costs. 

■WoonaOFre, J.— I agree. 

Appeal dismxiited. 

(?) P D. H. c;R. 39S. 


COURT OF TlfE FIKAKCIAL'COMWIS- 
SIONER, PUNJAB. 

Reve.vi b Rsvimon No. 227 or ldU*t5. 

Aogust 19. 1915. 

/Vrrtnf:— Sir M. IV. Fenton, Kr. 

SOHNA AMP AMOiuca^UsrEKPAm-* 

A?rUCA8T6 

versus 

KHAWAJA AMD oraKRs— PuiMTirfs— 
RE5m*DEKTS. 

P»"Jab TtneMrf Act (XU 9f ]WJ, ss. 4 (IS), 3 
f\) Mujawar— (V(oer w'l'tfn/Wsgirdar. 

The Misjatra' uf a village 14e*g0/i to whom some 
tanH baa bree gn utod aa a ‘mHef by the villoge 
propric(or» for the maintenaDce of (bo (haejioh. ia 
a 'village aoirani’, SDd <•, (hcrefore, czcludod freoi 
the debnicioe of *Jmfir^nr' as gireo (n saelioo 4 
(i:yl of the Piin^b Tenaaev Act. fp i39, col. 2j 

ger/flk Stnfh v.iVi^H gSeh. 12 p. K. 1378 : Defer 
3iel V. Seerelmrf of SWe. 4 P. K. IPOi Rer.; 3? F. L. 
R. 1964. dialiofaiabcd. 

Revision from the order of th* Com* 
missiuner of Rawalpiudi, dated tbc I3(b 
May 1915. 

ORDER.— The only question which I 
need consider among those raised by this 
revision application is whether the assignee 
enjoying a mue^ granted for the mainteH' 
ance of a khanffah is a "jaffi'rdar” within 
the meaning of section 4(15) and section 
5 (1) (d) of tbe Paujab Tenancy Act, or 
is eacladed from that definition as being 
a “village servant.’* Tbe issue Ibos mired 
is clearly put in tbe following extract 
hom tbe ..udgmeut of the learned Commis« 
•ioner:^ - .... . . . - 
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'Thd priciQipB] point for dociAioa is 
wfastbex tfa« persons in chsrKO of tlris 
iAanpoA, of Hsji Solsiioen, sre villsgs 
MrvanU. If they sre village servsoto, 
then they are nf»t‘>* iVrfars'* as defineti in 
section 4 (15) of the Tenancy Act. I 
eoD^ider that there is great fitrce in the 
line of argument pot forward hy Major 
Coldstream, in apite of the fact that in 
ile//an Sin^fty Fajfu Shoh (1) a has 

been regarded es mu/ifiJar or Jagintar, 
and that in Dcgur ifaf v. tfrcrc/ory of 
an assignee nf Und revenae for the 
maintenance af a Moitordairara was granted 
occopancy rights ocder section 5 <1) (d) 
of the Tenancy Act. As regards the first 
roling, which was under the old Act, 1 
woold note that the term Jaffin/or was 
not dedned in the old Tenancy Act. XXVJ 1 1 

of ISdS. The point as to whether the 
iatnadar was a village servant, and as 
aoch not entitled to the statos of a 
JagiTflar in ctiimiog occopancy rights, was 
not discussed. In Dogar Mai y. ^trrtfarg aj 
State (2) the proprietor of the land was the 
Crown, and here again the point now in 
vnno was pot discQssed. The position of 
Government as a proprietor of land in 
respect of a thokonhirara in its estate 
would perhaps be somewhat different 
from that of the private proprietors of a 
viHio in respect of a kkangak. 

Taking the present cstse on its merits 
the mKjawars were required to keep the 
WuRgak in repair and to serve travellers, 
giving them a smoke and water and generally 
attending to their needs. It was in return 
for this service that the village proprietors 
gave them certain land rent free aa 
regards cash or payment. But the land 
waa not actually rent free, as the rent was 
a service rent. I am strongly of tbs 
opinion that the inujawan* status was that 
of the servants of the village proprietors. 
These felt bound to arrange for the 
dwcharge of certain offices at the kAaspok 
and they employed the appellants for this 
porpose. 1 agree, fberefr.re. with ilajor 
Coldstream that th*se maiaicurs, the appel* 
Jants, were servants of the village proprietf^ 
and that they do not possess the statos of 


<l) ISP. B. 1878. 

{i} 4 P. a, 190t Bev.; 88 P. L, B. 190L 


under section 4 (15) of ti.e Tenancy 

Act. 

Of the two judgments cited by tliu 
Commiwioner the first. Su/gk v, 

FnjjH Skak (!•. Diay l>e disiegarded because 
under the Tenancy Act of If^as 
who were \iJJege servants were riot excluded 
Irooj the dehmtroti of ‘ jopiVdor.*’ If is true 
that in Ihgar A/of v. Seoirfori/ ifS/n/e (2) the 
eMigrw of land revenue for the m:.ioterinr)ce 
of n /AaWairara was giaiiled occiipuncy 
righfK onder acciini, 5(1) (./) but. as noticed 
by the Uinmissioner. the point waa not 

discos>ed whether n person in that pf>«ifmn 
wuld be regarded as a ‘•village sennnf." 
In additiun U) the reasons given by the 
Commisaioner fnr di^lingu Wring that case 
from thepresent.it m«y be mentioned 
• Haimaiitto the slatua of Jagm/ur 

in J9U4was a d<»«eenda»t of the original 
founder of the fkakan/awura. 

The real point in tho prwierit rase is 
whether service of a religious or 
roligious character, such ns that perfnrmcd 
by the custodmna of a village kkuu ah U 
to be roprdedas bringing the persons 
responsible for such service within the 
category of village servant," so us 
to exclude them from the definition of 
jagtnlaf. I have no hesitation io accepting 
the views of the Collector end Cotniais- 
tnoner on this point. When the proaeiit 
"•n*ncy Act waa under consideration as 
a Bill, the Lahore Conimittfe, appointed to 
revise and re^draft the Bill, reported as 
follows with refereiicB to the rieliuitiuu of 

The wo^8 ‘other than a village servant’ 
have been inserted hecsose small assignments 
have often been made to priests and 
mecials m considemtion of village service, 
and vre do not consider such persons to be 
suitably eotilled to rights of occupancy 
in plots so held by them." 

This seems conclusive. The mxoji in the 
present case was originally granted by the 
semiAdurr of the village for the service of 
the kha^ak. 1 must bold Hist th^ defend- 
anU Sohna aud Allah Lnk are “village 
aervan s’ and as such are mt entitled 
tobeiroatedas or ex-ju^.Warr 

Teulx^Tr^ 5 ( 1 ) (rf) of the 

Sttieton afpUcatian Totaled. 
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M A OKAS HIGH COLKT. 

CivcL Rkvimiin I'trnios No. 711 op 1915. 
Sc*pteu)l>er 1915. 

PrtsiW: — 5lr. Justice SRda.^ha Aiyar and 
Mr. Ja.Hk’c Napier. 

DHARMARAJA IYER asp axotbeb— 
Petitioscks 

re/sH4 

K. 0. SRKKNIVASA ML' DALI AH a.vu 

OTHERS — ReSPoSPBXTS. 

Vrocfilurc (Act V iMsj. ... > (J). 47. 
14^, C). XXXI y, t*. fV^f**/* frUm>ltmf ltm< 

vj mom'^ tine HH’hr MoWj^yr.4<r«w, if 
iipf<4l6blt &/ lim>‘ —To^c htutl ««J<r 

Jir^r try A^^pflf^te C^rt— 
Deiri "fMtiom «/ ttfhff 'ii4rttiun»—Suit, iVHutlin^ 

— *'CoKrr” lA l>. XXXiy, 9 ^rorite, mftnmy f>f. 

An order rv(«n<linb* tioir for lAymPBt of BiotM*v 
(]\ie under A nvirtfri^ iirrret* is neither ‘'a lieert'i**' 
within the ntennini* of sertioti 'i (8) nor a deter* 
nitiatloji of niiy r)UP«tion tveiiDS nithin an t too 47 
of the Code of Civil PnKrdure and, rherefofr. «e> 
Up) teal lie^ ai.*Qm<t such an onW. * p. 810. col. f.' 

Secti<»n I lA of the Code • 4 Civil IVomIure «iuea 
not apply to the r^lrasi/in c»f tine for dviaB acta 
allow rd by decrees, [p. 240 . ei»|. i. ' 

Ikt Sinyk T. Tiia Ao^h. H InO. Ca«. 840: 84 .\. 

(I .V. L J, 881; fiuroA^dA SiayA v. Aan SuAaf L*l, I? 
lud. Cua. UI2: 10 A. L. J. &8U. followed. 

1 1 ia the Court of ftnv instance, to wblch a 
Huit is remitted after the preliminary decree has 
been passed by iin Appellate Coor^. which haa the 
exeluaive juhadiutien ti» deal with an appltcainm 
for e.\tcnsion of time presented uader Order 
XXX IV. ruleh, jiroviso. [p. 840. col. 2.] 

Veaiiitu JfnfAaa Aiyor v. I^ioporayd CkeUl, 23 
M. 521: lU M. L. i. 146; jlAeeaaraiH v. CAnani taf, 
23 A. HHi A. Vf. S. (lUOO) 200; Horn INuia. AeAn v. 

8in-jh, 2 Ind. Cas. 220: 6 A. L. J. 851; 31 .i. 329; 
She run £>Aencrr e. tnAAiMcat 0eb<, 6 lad. Car. 
323; 13 C. L. J. 4C9, followed. 

The word "Court' ^ in Order XXXI V. mie 8. |•roTi•9, 
does not in all caaei mean "the Coan «hkh paaaed 
thu decree." [p. 241. col. l.j 

Petitioo, under MClion 115 of Act V of 
1908, pmying the Ui^h Court to revtoe (be 
order of tbe Court of the Subordinate Judge 
of Kumbaconatn, in Original PeUtioo No. 
927 of 1912, JQ Appeal Suit No. 6511 of 1909 
tOrigioal Suit No. of 1906 on tbe 6la of 
ibe Court of the District Muneif of 5Unnar* 
gudi). 

51essr9. S. Vamdachortar and AaaadbAadru 
Aii/ar, for Mr. T. B. Venkclarama S<t$friary for 
tbe Petitioners. 

Messrs. G. 5. RaiRttC^ndro Ai^ar tad T. 
Afufhia Ptllaty for 5lr. S. Mi/fAioA J/adfeor, for 
tbe Respondents. 

JUDGMENT.^ Tbere is a prelimiiiary 
objection taken that no appeal lies against 
tbe order of the lower Court estending tbe 


time for payment of the mortgage amount, 
an order pa.^sed onder the proviso to Order 
XXXl rale 8, and nnder eection 148 of the 
Civil Proce<iure Code. <A.s regards that 
portion of the order of the bwer Court 
which effected an addition of parties under 
Order XXII, roles 10 and 11, we were told 
that this appeal was not directed against that 
portion). 

We think that the preliminary objectioo 
is sound. The order extending time does 
not come with in tbe debuition of a 
decree (.See section 2, clause 2, of the 
Civil Procedure Code). We are clear that 
it does not determine any riuestion coming 
within section 47. as was ingeniously con* 
(ended by tbe appellant's learned Vakil, 
Mr. S, Vandaebariar. 

We, however, allowed this appeal to be 
converted into a revision petition under 
ae^’tion 115, Civil Procedure Code. 

The question for consideration on this foot* 
log will be whether an Appellate Court, 
which parsed the preliminary decree in a 
mortgage suit (which was treated as a coin* 
bir»ed suit for redemption as regards a prior 
mortgagee and for sale as regards the mort* 
gagor), has jurisdiction to entertain an 
application for extension of time under Order 
XXXI V, rule 8, proviso, and section 148. 

As regards section 148 we concur with 
the decisions of Hfi v. Tika Ham (1) 
and ^Nruajaii Singh v. ffum Btthnl Lot (2) 
that that section does not apply to the eaten* 
sion of time for doing acts allowed by decrees. 

As regards Order XXXIV*. role 8, we agree 
with the cases of Krnka/a iCruAria Aiyar T. 
Thiaguraga Chtiti (3), ^hrONOrdtn V. CAMBtH 
Lai (4). Ham Dhani SaJtu v. Lalif 
(5) and Shama D^oae Dull \. Lakhiinoni Dfhi 
U>) that it is the Court of first instance, to 
which the eoit was remitted after the 
preliminary decree was passed by the 
Appellate Court, which has the exclusive 
jariedictioo to deal with an application 
ooder Order XXXIV, rale 8, proviso. Sec- 
tion 37, quoted by tbe respondeote' learned 

(I) U lDd.CM.24Viy A. L. J.»»li34A.3HS 

<8) 17 lod. Cw. 91% 10 A. 1. J. 530. 

(3) 23 11. 581: 10 U. L. J. 145. 

( 4 ) 23 A. 58; A. W. K. II900J 809. 

(5) 81ad. Caa 88Ds 31 A. 385; 6 A. L. J. 251 

ifi) 0 InA Cas 323i 13 C. L. J. 469. 
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Vilril. bu nonUytincy »• Owiep XXXIV, 

S* P*^^*®^* not conUin th« ♦*preii. 
aioQ CoQPt which pMaed a dwree" op “words 
<0 th&t effect" but odIj (he one word “Coart" 
ocoorring in that expression. Bat it is 
srgoed that the word “Court" msens, frt>cn 
the contest in the former portions of (het 
nie 8. onlv the “ Court winch" Uetaslty) 
passed the decree" even if that Court he the 
Appellate Court. Bat even if the word 
Court" has that meaning in the former 
gortions, we do not see that the single word 
Court Conatitates (he expression “Court 
which passed a decree" or “words (o that 
effect" when that single word is not followed 
hy any worde copreeponding to the woida 
which passed a decree." The seid word 
in the clauses 1,2 and 4 of that 
rule (8) which relates to the passing of 5nal 
decrees in moHgsge suits would, no doubt. 
«wn the seme thing as the espressioo 
Court which passed a decree." when the 
Court which passed a preliminary decree 
wee (as it would ordinarily he) the Court 
of Bret inetance. But to argue, therefore, 
that the word miui mean in all caeea 
the Court which pesaed the decree" even 
if that Court wae the Appellate CouH. and 
not the Court of first ins»ance, and that, 
therefore, the word “Court" io the proviso 
ileo meane only the AppelUte CouH, if that 
ia the Court which passed the decree, and 
does net include the Court of Krst instance, 
except by a reference to section 37. seems 
merely to beg the question in issue. 

Further, aection 37 includes the Court 
^ first inetance only where proceed* 
inge have to be taken rtlaiion fo thy 
Mfcn/ion decree#" in certain contingencies. 
The application now lu question does not, 
in the fint place, relate to the execution of 
any decree and in th* eecmd place, the decree- 
holder seeks, not to include the Court of firet 
instance oo the strength of sectinu 37. but 
to either iuclnde or to meau only the Appel- 
late Court. 

In the result, we allow the revisioa petition 
and direct the Sub-Court to return the 
petition, so far as it prays for an exteosioo 
of time, to be presented to the Court of firet 
iustasce. Costs hitherto will abide. A fair 
copy of the petition might be ettsefaed to the 
original petition (which is really a combina- 
tion of two separate petitions) when ths 
latter is preeented to the Court of first 

le 


instance, the words “may be pleased to add 
them aa plaintiffs S’«. 3. 4 and 5" being 
omitte<l from tbe fair copy attached. 

Cojte rM^oNdetf, 


PUNJAB CHIEF COURT. 

Stcoyp Cjv»t Arptet No. 28 nr 19U 
April ti, 1915. 

Preeen/:— Justice Sir Donald Jolinstone, Kt., 
am) .Mr. Justice LeRos^ignot. 

^HRR SINGH AMP OTiiSKs — tlKKeupANTS 

Arre i.ukts 

f'yrttiy 

RALiIG — PuixTirr — R espoworkt, 

— l*Aewanil ^ Clnindewniid — 
Umita MIti ThUpiI 

Among rU^ JtU of U»Hxa tn the Dollit 

Tshsil and not ywgKvrw't is the nilo of 

AncccAAion. fp rtS. col. I.j 

Swnd appeal from the decree of the 
Additional Judge, Delhi Division, dated (hs 
8th October 1810. 

Pandit Datt, for the Appel- 

lants. 

La la OopaJ Clued, for the Respondents. 

JUDG.MENT.- Tbe parties are JaU of 
Rakrola vNlege of Delhi Tabeil, and the 
main queetion for decision is whether 
they follow the pagigtinil or chnudnivand rule 
of succession. 

Both the Cnurte l>elo\v have found in 
favour of the plaintiff that the MroiJuicond 
rule prevails in this village, and defendants 
have preferred this further appeal. 

Ground 2. which alleges an earlier 
divieioa of the property on pogicaud princi- 
ples, hae been dropped in this Court, 
whilst ground 3, which raises a question 
of estoppel, was not any part of the 
defence in the Courts below, is quite an 
after-tbought and has not been even meuCion- 
ed before ue. 

CoDsequeutly tbe only point which calle 
for our decision, is whether the iosucces 
proved by the plaintiff justify (be find Jog 
that tbe chanduiroad custom prevails among 
tbe perties. 

Ten inetances are set forth in tbe first 
Court's Judgment, but of these, three are 
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taken from vilU^a other than that in which 
the parties reside. 

On the remaining aeveo we have beard 
\} ? criticisms of the appellants* Coonsel. 

Inst.vnces I and '2 appear to be genuine 
chuudauand eases ami so is instance 3; 
the only criticism levelled at this is 
that the parlies were minora. Hot the 
party prejndiced by the application of 
the rule has never contested it. nor 
did his guardian object at the time of the 
mutation. 

Instance 4 is admitted to be a strong case 
in favour of cAKudnu'cnd. 

Instance 5 is also a clear case, although 
the parties were not full proprietors. 

In instance ft the ancestral property was 
divided on ehuuda’c-inri principles, 

Instance 10 corroborates the view that 
ehtirMvnnd prevails in (he village, Although 
the parties to this mutation decided to share 
on paowfinJ principles. 

Now the proprietors in (his village are 
all descended from two men. founders of the 
villngei who theuiselves were relatives and of 
the same tribe. 

The instances dale in some cases from a 
time anterior to and we concur with* 

out besilution in the finding of the Courts 
below that, among these Jots of Kakrola, 
cAn»datrand and not po^icand is the rojp of 
succession which is followed. 

One final objection raised by tbe 
appellants is that the plaintiff’s suit was 
bad in form* inasmuch as be ahould have 
sued for possession of one*sisth, tbe differ* 
ence between the onedhird he has and the 
ono'balf bo claims. 

This objection we overrule; the plaintiff 
is in joint possession of the undivided 
estate with defendants and he need not 
ask for more than a declarwiion that he le 
entitled to onedialf either by division of 
the joint income or by partition of his share 
of tbe land. 

In this view, we dismiss the appeal with 
fiosts. 

Appe<d dumiswJ. 


[i91b 


CALCOTTA HIGH COURT. 
Secoxo Civil. Aphkals Nor. 174S and 2023 
op 1912. 

August 2, 1913. 

Pre^Hi : — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beaehcroft. 

I.H No- 1748 OP 1912 
BROJENDRA KISHORB ROT 

CHOWDHURY — PtAiXTiPP— A hpbllaht 
lx No- 2023 OP 1912 

BAIKUNTHA NATH SHARMA AXD othibI 
^ PUIXTIPPR — APPBLUNTS 
ttrftis 

BHARAT CHANDRA ROT amp othbks— 

OePBNPAVTS — R bsPOH DENTS IN POrQ. 

Ad (IX ef [90ti), *. d3. gcA. /. Art$. 120. 

AllafM u»dfr t. CrimiTutl 
Vpdf, xml lo poMCMion of, and/or 

dt<hntli«n — LtmUftlioM ^ Con'inuiny irr«nf^"Dio- 
‘ Hx« H I My • HA»ce o/ pooofuion," 

HfHf ttfKhmtn f , 0*e ■ rrth i p «< h K H9 — OoAnaviip 

if mcinlainoiUSpd^ 

<iof\b71). $. 42— Pr<K*inrf 
[Ad r of IBM).*. 140, 

Thr plaintiffs clsine<t title to tbs <]i«put«d pro* 
party by purchase at a mIs in exacotioa of amort* 
gage'decree. They took j>oiseiiieAi but were leiiited 
by the defemSoDts. S*roceedinjn wei« instituted 
under sect ioB 145 of the Criminal Procednre Code 
and (be Magistrate being enable to salisfy hioisolf 
as to whkh of the parties was in possession of tbe 
subjeri of dispute, attaebed it under section 14$ 
of tbe Criminal Procedure Code on tbe 25tb Apnl 
1002. ta BOB (wo suits wore institnted by two 
sets of plaintiffs foe derlaratioo of tbeir title and 
for rceet'ery of potsessina. The plaiutiffs were fovad 
to have been in posecaskm when, on tbe 25(b April 
1902, (be property iras attacbed by order of tbe 
Msgistntc- 

Udd, that (he Suits, though framed u ioUt for 
poKseealon. could not he treated ns such and wore 
on* gererDod by Article 142 of tho Limitation Aet. 
(p. 244,0012.] 

Brfd, fimbsr (hat tbe soiti were for deelaratioa of 
Utlo oader aeetkm 42 of (be Specido Relief Act aad 
(here was coat luu lug wrong indopondeot of csatiaot 
within (ho meaning of loctioa 23 of (bo Limita(ioa 
Act and that eoDse<iqei)t]y a fie^ period of linila* 
(ion under Aftiele 129 of tbs Umitation Aet began 
lo ran at every moment of (bo tine tbs wroog 
continued, and (he soita were, iberofore, not burred 
by time. [p. 246, ed. 2.] 

8mUe:— Disposaeaston implies (bs conlag in of a 
person and the dririog out of another from posset 
Sim. [p. 244^0^1.] 

Diseontiauanee of poaseiaiou implies the going oot 
ci tbe ^vuon in ponsosaion a^ his miu followed into 
po aie s B on by another, [p. 244, coL l.T 

If the seissB or legal posoession U, daring 
attoebmeat of a p r op e rty oader eeoCum 146 of ue 
Criminal Frocedore Code, in true owboT) tbo 
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»tteM3hin«nt osniiot U dMmrd to unovni to «itb«r 
a ep..i$o$ston of tho owner or Ibe dfscoDtiaMnoo of 

Mftl.WMiou within the memJnjr of Article 142 of 
flic Umilotioh [p. 244. coL 1 .) 

Jf llic net cuupWncd of crrofci o coatinuloe 
JouKo of injury ond iiof »oeh « ottora u to rrailer 
the doer of It rcipoij»iblP for the coni in unco. Ihea, 
in cases jn which damaffo is not of the essence of 
tneachnn. as in tnsnsa. • fresh muM ofeciion 
arises de liar in di>e*. [p. ^,^ 1 ^ j j 

N«i aotioo CAD be biouffht ecninst a Uapstnie for 
recovery of posscieion of » property nitnehni br hiai 
oo! 2 ]**'^* *''* '•*®. Criminal Procediuo Code. (jK24Si. 

Appeals ftgamst the decreM of the District 
Jndife, Sylhet, dated the IJHh April 1012. 
reversing those of the Sobordinate M 99 of 
Sylhet. dated the 27th Jane 1911. 

Im Aeptsi No. 1748 

Babaa Diparlea Naih Chaknbarty arwl 
Bomini* A/oAaa Ckatteritt, for the AppelUr.'. 

In Arrau No. 2023 

Babas Tara Kirhera Chaudkun and Braja 
Lnt ChftkrabaHv, for th* Appellants. 

Baba Oopal Chandra Dat, for the Re- 
epondeaU in both. 

JUDGMENT. — The eveote antecedent to 
the liti^tions, which have colminated in the 
present appeals, are no loncrer in controversy 
and may be briefly recited. The plamtiffa 
claimed title to the d is pa ted property by 
purchase at a aale in esecation of a mort* 
gage*decree. They look poeteesion, bat were 
resisted by the defendaats» and a breach of 
the peace boeame immirent. Proceedings 
were conieqoently malitoted under section 145 
of the Criminal Procedore Co<1e; bat as the 
Magistrate was nnable to aatisfy blmself as 
to which of the parties was io possession of 
the aabject of dispate, he atteched it nnder 
section 14 $ of the Criminal Procedure Code, 
anti] a competent CoaH sboald determine the 
rights of tbe parties thereto or the person 
entitled to possession thereof. Thi* order 
was made on the 25th April 1902. On tbe 
Crd Joly and 11th October 1909 these sails 
were institated by the two sets of plaintiffs 
who claim respectively an eight-aimea and a 
five 'annas share of the property, for deeUra- 
tion of therr title and for recovery of poe> 
session. The Coarts below have concarrently 
fnond that the plaintiffs have fally proved 
their title, aad that the defendants have 
no case on the merits. The Coarts below 
have also found that tbe plaintiffs were in 
possession when on tbe 25th April 1902. 
tbe property was attached by order of the 


Magistrate. Bat while the trial Court held 
that the claims were not barre<l by limita- 
tion, as the plaintiffs’ wore in possession 
within twelve year* of the suit, the lower 
Appellate Coort has concTaded on the authori- 
ty of the decision in f^*iirt4 0 / 1' Mte/oijr'ri v. 
lankapaffi ^uld^uih (1) that Ihesuits are barred 
by limitation, as they have been instituted 
more than six years after the order of the 

5Iagistnte. The result of this divergence <>f 

opinion baa been that the Oistrict .Tudge has 
reverscfl the decrees of the SuWliuvte 
Jodge and has dismissed the suits, a Uh or. gh 
he has foand that the pin inti ffx hnve estnb* 
lished their title. Tbe plaintiffs have now 
appealed to this Court end have impugned 
the correct neea of the view adopted by the 
District Jadge. The qaestion. consequently, 
arises, what is the period of limitation, if any. 
applicable to a suit for determination of tbe 
rights of the parties to an order under section 
l4dof the Criminal PiY>ceduve Code, where 
if is foaod that the party who ia the rightful 
owner was in possession when tlie property 
was attached by the Magistrate. Three alter- 
native views have been placed before us forcon* 
sideration. ii4.,ifrW, that the suit is in essence 
for recovery of possession of immoveable pro* 
petty, and mast under Article 142 of the 
^h^al* to the Indian Limitation Act be 
institoted within twelve years frnm the date 
of the order of the it agist rate; that 

the suit is in sobatance for declaration nf title 
to immoveable property, and must, under 
Article 120, be inatitated within six years 
from the date of the order of the Magistrate 
when the right to sue accrues: and fhirdlv, 
that the salt is for declaration of title to Uod. 
bat that there la no bar of limitation appli* 
•'able, as under section 23 a fresh period of 
limitation beginsto ran at every moment of the 
timedoHag which the attachment continues. 
If the firat or tbe third view is adopted, 
these aaiUare not barred by limitation, while 
the soita mast be deemed barred if the second 
alternative ia accepted. 

Aa regards the possible point of view, 
it ie clear that no action can be brooght 
against the Magistrate for recovery of posssa- 
aion. In the words of Lofd iforris in 
Khoffe^ra Narain CiwrfAry v. Matanoini 
Debt (2), tbe Magistrate is in the position 

(1) 26 W 410. 

( 2 ) 17 C. 614 at p. e 10; 17 I. A- 62. r, Sar. f.C.J .128, 
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of a aUke*hoider, or, a^ wan aaid in 
Aimr v. Muthu$^Mv .4/jrtr (^^), 
when the pmsa^ty inatUrhed, ii pa.«.«en into 
Io?al CD^to'ly, and dorini; the contmnance of 
the #ittn‘'h went, soch rn«to<1y mii«l he heW to 
be h r the Kene6t of (he trne owner: D^ni 
V. (4), h’tfro Stngh v. 

/Ifllror .U{* A'Ann t.S). It 1 * further plain 
that there in no ran^e of action a^in«t the 
Majrictnite, a4 he haa ncte<l in theexerclae of 
hia statutory powera. Theaoil md«t, conae* 
qoently, tie Immeht a?ain<t the rival 
claimant, bnt ohvinu'ly the suit cannot ba 
framed an one for recovery of po<«ee*inn of 
the disputed land from him, a* he i< admitted- 
ly notin poatcaalon. Tlie plaintiff may have 
hern deprived <»f pi>^«e«aloii, hot hecennot aptly 
be ^alcl to have Wn cl»spio«e*«e<l. or. to have 
di^continueil pca«e^aion within the meaning 
of Article 142 of the fwllan (dmitalion Act. 
I)i«poMCMio(i impileathecominff inofa peraon 
and the drivinir not of another from poa««aalon. 
Diaeontinoance impliea the jroinff oat of the 
peraon in po<ae*«irin and hia Ireingr followed 
into poaae«alon hy another. Theae element- 
ary principles are deduciMe from the deci- 
sion of the Jodicial Committee in Tnwfrve 
end dyencp Po^wpoHy v. Sh rt (6) and 
Sr fret ary o/ State v. Kriuhnamnni Ouptn 
(7). To the raise effect U the ob«ervation 
of Baron Parke in Smith v. /./oyd (}4), that 
to make the Statute of Limitation applicable, 
there must he both abaenee of poa«eaamn 
by the person who haa the Heht and actual 
puraeaHinn by another, whether adveme or 
not, to he protected. It follows that if the 
seiain or legal poMeaaion ia, daring the 
attachtnent, in the true owner, the attach* 
ment cannot he rteemed to amount to 
either diapnaaession of the owner or the dis- 
continuance of hia poaaeaaion. We mnat 
accordingly hold, as wes don# in Rajah o/ 
Vrnkalagifi v. Zcrtilfopo/// Skbhiah (1) that 
ArtHe 142 haa no application to a aoitolthis 
description, and we are nnahte to accept 
the contrary opinion on this point as 

<a) 30 M. 1?: 16 M. I. J. UU 1 U. L. T 397 

(4) a C.A66. 

(ft) 0 I. A, 99; 5 A. 1{ 4 ?ara$weti'* P. C, J. »/. 

i6) 13 App. Cis. TT<i L. J. P. C. * S9 h T m 
37 W. h. 4 a; rx j, p. 132. 

17 Zf> I- A. 104} 29 C. 6 3: fl C. W. K. 6l7; 4 Bom. 

L. B. 03?. 

9 Each. aaSs 06 ft. B. R 7s3 C«ai. L. R 100 *33 
L. J. 6b. 104; : W. &. 971; 38 L. T. VO. «.) 280 
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formulated in Oosaami Ranehar iLofn T. Sfi 
(firtihariii (9). We are not onmindfnl that 
IP KhaijenJm Sumin v. Chotadhry Matanfftfu 
Tifbi (2), the anit was framed as one for 
recovery of possession and that the Judicial 
Committee ordered that each of the partiM 
**he decreed to be pat into poaaeaaW of so 
equal moiety of the disputed property. It is 
clear, however, that the question now under 
coixideration was not raised before the 
Judicial Committee, for the obvious reason 
that the aoit there was in time, whether the 
ait years’ or the twelve years' rule was applied; 
the record shows that the order of attachment 
was made on the lOth December 1877 and 
thesait WAS commenced on the 14th December 
It may elao be observed that the 
Unguacrc of (he order by the Judicial Com- 
midee is consistent with the view that the 
parties were to be put into possession by the 
MAgistra*e. It may be added that the 
decision in Saeir Ah’ Sheikh v. AdelMi 
Shana (10), to which reference was made 
in the course of Argument., is clearly dia- 
tingnishahle. There the Magistrate had, after 
the attachment, p1ace<l a stranger in posssa- 
aion, contrary to the provieiona of section 
146, Criminal Procedura Code; a suit against 
such stranger for recovery of poeaessmn n 
clearly irnverned by Article 14J or Article 
144 We need not refer in detail to the case 
of ChHimun y. Kkuroiee Hi), Ooneami 
ehnr i V. Oirdkarii (9>, AkiUnAameud 
V. Periasami Pit tat (12), ffairtA f 
ka/ag/ri v. /takafiaft Subbiah (1), Pw /Torsi* 
ChatrAhHry y. ll'etb (13), inao far as they 
merely recognise the doctrine that Article 
47 of the Indian Lirni^ation Act ia re- 
stricted to cases where an order for possea- 
sionhas been made in favour of one of the 
parties and has no application when the 
land has been attached under section 1 4o. 
We bold accordingly that the Hflite before 
na, tboGgb framed as suit* for poMeasion. 
cannot be treated as such and are not 
governed by Article 142 of the Indian 
Limitation Act. 

As regards the eecowd and M»>d piwaible 
points of view, ii Is clear, from what has 

(9) 90 A. 120; A. w. N. (1607) 914 

(10) IR lod. Cm. 6 >0: 16 C. W, N. 1079 

(11) a Agn U. C. E.65. 

(19) 1 M. aO*. 

(IS) 96 C. 66: 6 C. W. V. 160. 
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Blread? sUted, that tha solta' must b« 
treated as saita for daelaratioQ of tUIs under 
esctinn 42 of tho Spaoifio Ro)ief lot. Wbat 
(ben is the period of limitation » if aa^, 
applicable to these sniia? We hare been 
P^'^Bd, on the one hand* to adopt the riew 
propounded in Hajoh of Vsnhiift^iri v. Itahi- 
polU SMinh (1), that Article IfiOie applicable 
and that the suit is required to be instituted 
within eix years from the date of the 
order of attachment when the ri^ht to sue 
accrues. We hare been pressed, on the 
other hand, to bold that this ie a case of 
QOQtinuing wrong under section 23 and that 
the right lo euc accrues from m'>ment to 
moment. The first altematire, though 
adopted by the Madras High Court, leads 
to an obvious anomaly. If the suit is not 
institot^d within sis years from the date 
ol the order of attachment, neither of the 
elaimanta can obtain a deolaration of 
title; yet the title continues unaffected in 
the true owner, for under eeotion 28 his 
right is extioguisbed only at the delermi- 
nation of the period limited for the 
ioaiitation of a suit for possession. The 
Magistrate thus continues as a s*ake*holder 
for an indefinite period, es there ie no 
statutory provision for forfeiture after 
the lapse ol a prescribed term. According 
to the Madras High Court, however, the 
true owner, alihongh not lu a position to 
seek a deolaration of title for purposes of 
recmvery of the property, can obtain a 
deolaration of title to the profits in the 
hands of the Magistrate; in other words the 
Magistrate is constituted hie manager in 
perpetuity. The Madras High Court 
further seems to bold that, although a 
declaration of title cauoot be embodied in 
the decree, because the prayer for doela* 
ration is barred by lapse of time, yet the 
finding io the judgment on the issue of 
title, will have the force of res iudicata and 
will praotically operate as a determination 
of the queatinn of right for purpose# of 
section 146, Criminal Procedure Code. With 
all respect, this bears the appearance of a dis« 
(inctiou without a difference. To adopt the 
language of Lord Elleoborough in Lwrumre v. 
Boboofi (14) “tbe common sense, the practice, 
and the general cooveoience of mankind, 

<14) 1 B. 4 A1& 644: 10 S. & fiftfi; 106 B. B. 816. 
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require that a conetruotion different frf>m 
that in the ca*e eited should Ite adopted." 
In our opinion, the true view cf tho mutter 
is that section 23 of the Indian Limitation 
Act governs the caw». To roaintein thre 
position, it ia not e*«ontial to accept the 
broed proptieition formnlate<| in 
I^tI fh)|r V. IaiJiI MhA'O/i Wor; (l.h) [which 
wae rever«e<] on appeel on another point liy the 
Judicial Committee in AoLV Molnn Singh Roj; 
y.CkMiekHn Loti Rov (16)1 (hat a suit for 
declarwtion of title to immoveable property 
cannot be held lo be lMirre<l eo torig na the 
plaintiff lias a eubsUHng right (o Nuch 
property; nor is it r>ece«ssry to depart in any 
way from the rule recognised in M-’/inUhniat 
Shnka V. AMhI Ifainiil KIkih (17), that a "ult 
for declaration of title to immoveable pm* 
perty fa governed by Article 120. On the 
other hand, as was explained in the case 
last mentioned, and as had been previon<1y 
indicated in the cases of firin’ia v. KtiHUJiiha 
(* $), da«a</a Rora V. Viunnnn (19), Jiigtit* 
kithon V. L'lkMai'isde* UnghunnihArn (20), 
Article 120 end section 23 msy have to 
be simoltaneously applied (o determine whe- 
ther or not a suit is barred by liniitstinn, 
for instance, in suirs for partition of ioint 
property. The an«wer to the queetlon, 
when does the right to sue srcrue. must 
depend on the circutu stances of the pnrticular 
ease, and very refined distinctions have, 
indeed, been sometimes drawn, as may be 
seen from yewnH** Rttni Snfiibn v. 

KnvHndnu (21) and Pnmn Snnimi 
▼. Znmintinr of /rypor (22). In the 
case before a«, the view may reasooahly 
be msintsined that there is a cootinning 
wrong irrfependent of contract and that 
consequently a fresh period of limitation 
under Article 120 begins to run at every 
moment of the time the wrong continues. 
It is needless for onr present purpose to 
attempt an exhsus'ive dt'finition of the 
expression "continuing wrong." But it 
may generally be stated that if the act 

fix roc ffWat p 

(16 t4 I. A. TRt W C. aaf; I c. W. »S7. 

( 7j 1 C. L. J. 7B. 

(IBi 13 A. r a, A. w. K. (lepl) la. 

001 IS M. 4Stt; 8 M. L. J. 2M. 

(20) « B. ASO. 

(80 84 M. axe. 

.(88j 85 H. 640 
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com plained of crente*; a Cioitinuiiii? source 
of injury ami is of such a nature as to 
render the doer of it responsible for the 
continuance, then, in cases in which 
damage is not of the essence of the 
action, as iu trespass, a fresh cause of 
action arises de die in di'em To pot the 
matter in another way, where the 
wrongful act produces a state of affaire 
every moment's continuance of which is a new 
tort, a fresh action for the continuance lies, for 
there is a real distinction lietween contitiaance 
of a legal injury and continuance of tbe 
injurious effects nf a legal injury. 
Tested from this point of view, what 
is the position herel' The defeudanU 
attempted to interfere with the possession 
of the plaintiffs, and a breach of tbe 
peace becntne imminent. The Magistrate 
intervened, as it wa* incumbent upon him 
to do, and attached the property. Tbe 
result NVAi that the plaintiffs were de- 
prived of the enjoyment of their 
property. This state of things has cooti* 
nued, though it could have lieen terminated 
if the defendants hud intimated to the 
Magistrate (hat they abandoned alt claim 
to the property and would not cause a 
breach of the peace by an endeavour to 
obtain pouession by force. We think, in 
these circumstances, that the case may 
aptly be treated as one of continuing 
ivrong within the meaning of section 23 
of the Indian Liruitation Act. From this 
view, DO question of limitation arises. 

The result is (hat these appeals are 
allowed, the decrees of the District dodge 
set aside, and the suits decreed with costs 
in all the Courts. Tbe title of tbe plaintiffs 
in each case to the share claimed will be 
declared, and it will be further declared that 
they are entitled to have the property re- 
leased from attachment aud to be placed in 
possession by the Magistrate. 

AppeaU altuteal. 


MADRAS HIGH COURT. 

Sbcoxp Civit Appeai. Ko. 2557 or 191S. 

September 16, 1915. 

Preteult — Mr. Justice Ayliug aud 
Mr. Justice Tyabji. 

K. R MAXIKAM MUDALIAR— Puaimtiw 

— ArPELLsyT 
verfud 

KUMMALANGUTTAf MUNUSWAMI 
N A1 DU — D are k d amt— R e ston db mt. 

proitfulion—Cntuiuf or procuring anofh«f 
lo hf proifCHtoS—Stiii for <\amagc$, Ai0<n<aiM(n7i(|t of. 

A prrwm whocau»c8 ur procures aaotbor to he 
)>rmocuie<l is liable iioiwjihslaodiag the interveotJoa 
of »<ifa« (Xlicr person ae the direct or technical 
iHusccDton it can make do difleroiico wbetbor the 
other pereoB is or is doc sd udicer of tbo law. fp. 848, 
col. I.J 

M^iere, tbeioforc, in a suit for damages for 
malickma proseculion, it appeared (bat (be <lcfondant 
did oot set tbe law iu biolioo against tlio plaiotiff: 

Uelii. that tbo |ilaiutiff was not oDtitlod U> any 
iclicf. [p. 24ft, col. 1] 

Second appeal against the decree of the 
District Court of North Arcot, m Appeal 
Suit No. 175 of 1913, preferred against that 
of the Court of the Subordinate Judge of 
North Arcot, in Original Suit No. 74 of 1911 

FACTS. — The plaintiff is a Forest Ranger 
in North Arcot District. Defendant is a con- 
tractor. There was a sale in auction of the 
sandal wood and plaintiff conducted the 
auction sale. The defendant, i.4., (he con- 
tractor made a statement before the District 
Forest Officer that the plaintiff sold sandal- 
wood at Re. 9 a cwt. hut he entered its 
price in the Government aecoonts as Re. 5 
an<] pocketed the rest. The District Forest 
Officer then intimated this to the Joint Ma- 
gistrate, who sent for the defendant but he 
would not come, and be sent a summons upon 
which he appeared and the Magistrate took 
a statement from him. The Forest Depart- 
ment charged the plaintiff with criminal 
misappropriation. He was tried and acquit- 
ted by the Sessions Court of North Arcot. 
He brought the present suit for damages 
for Ks. 4,000 against tbe defendant. Doth 
the lower Courts dismissed the suit. The 
present appeal is against tbe decree. 

Mr. U. NoronwAflcAort, for the Appellantt 
— In this ease tbe statement was first of all 
inado to tbe District Forest Ollicoi^ Ho did 
uol at first Iwlieve it. Sobaequently tbs 
District Forest Officer ou independent 
enquiries was satisfied as to tbe tratb of bis 
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Tben ha aaot a antamoDs to the 
defendant to appear before the Joint ^gix. 
trate. He appMred and made a aUtement. 

The qaeetion is whether at cannot be said 
that it as the statement of the defendant that 
led to the prosec QtiOQ of the pteiatiff. Pitz- 
V. ifacWnrftfr (1) ie clear on the point. 

The view of the District Jndge that the 
defendant made the statement nnder compaU 
Sion to the Magistrate ts entiretr wrong. 
\7hat the lawreqairee is that the statement 
ehonld have been made and the prosecntion 
ehonld have followed. 

Mr. L. A. rmiof a Atyar, for the 
Respondent: — In this ease the defendant took 
no further steps than making a sUtement to 
the District Officer. He did not even appear 
as a witness in the Sessions ease. It is the 
Department that instituted the proeecation 
against the plaintiff and tbei a is no reason 
for charging the defendant with the pro- 
secution of the plaintiff. 

Further^ in this case the sUtement was 
made to an officer who could not do 
anything himself and it oannot be said that 
tb e defe nd a nt proseented the plai ntiff . Oa mj 
Prasad ?. Bhagai Sit*gK ( 2 ), yiuso Yakub 
V. Mont Lai (3). v. Rnvw* 

^ ( 4 ). Duhott V. Keats (6). Allen v. 

Flood Rovity. Snitk (7) show that it 
must appear (hat he set the law in motion 
and should be the prosecotor himself. 

JUDGMENT.— Thie appeal arises out of 
a suit for damages for malicious prosecution. 

The question in the present case is, whe^ 
ther the defendant was directly responsible 
for any charge at all being made against 
th a plaintiff:” Gape Prasad v. Pkagai Singh 

(S). Parsons who bava made the original 
report of the alleged crime knowing it to 
be falM. have been made by the Privy 
Council to **abide the consequences of their 


(1) 9 0. B. (s. *.) 606-. aO L. J. C. P. m- 7 Jnr 
(«;-0 J8W: 4 L T. 1465 9 W. B- 477; 142 £ B. iJi 
I27 B. R. 740. 

•2) 30 A. 626; J8C. W. N lOl?, 10 Bou L IL 
10^8C.L. J.m:6A.L.J.«5:a4I.a.|» 

(3) 26B. S46r7Boa. L.R.20. 

(4M IS69) 4 H. 4 N. M6: 28 b, J. E*. SeO; 6 Jqr 
(y. #.) 1 1765 7 W. B. 402: 118 R. B. 816. 

(6) a A. 4 6. 329; 3 P. A D. S06i 6 L J O B fifr 
4 Jur- 148; 32 B. B. 361; 113 E. ^ 

(6) (I6W) A. C. 62 J. P. 69& 67 t S O B 

m 77 L. T. 717; 14 T. L. R. 12% 46V. B. ^ ^ 

(7) (1666) 18 C. S. 18*, 26 L J. C. P. 

(« i.) 614; 4 W. B. 606i 27 L. T. (o. s.» iQa. io7 R 
». 286j 139 B. B. 1614. ' ' 


misconduct'’ notwithsUuding that the 
prosecution was not technically conducted 
by them,” but by the Police. 

The facU in Gaga Prasad v. Bhagai 
Stugh (2) were that the Sub-In. 
spector instituted the charge st the 
instigation of the defendants and not of hia 
own motion (page 533) and the defendants 
had concocted and produced false evidence to 
get the plaintiff charge<l with tho crime 
(page 532). 

The instigation to prosecute iippurently 
consisted lu making the original report upon 
which the prosecution was ultima tety hasod. 

in pving a list of the persnnx containing 
the planitiff'fl name and saying that the chief 
cauM of the riut was the plaintilf. In the 
copdDct of the case the dMendsnU took the 
both before the Police and 
in the Magistrate’s Court and instructed the 
prosecutioo Counsel that the plaintiff joined 
the not, which the Magistrate found liad 
never token place: moreover on the day of the 
alleged not (he plaintiff was ill at Lucknow. 

The Privy Cnuriril meiilion two alternutive 
toses. in one of which they say it would be 
improper to make the defendant responsible 
in damages for failure of (he prosecution, and 
111 the other, that it would be equally imprg- 
perlo allow him to escape (pages 53.3.0J4), 
The present defendant does not come under 
either of these categories. For uu the alUga^ 
tiona, which Lave not been riivestigated so 
far but which we must for the present pur- 
poses M«uae to be true. (1) he coptainly 
went beyond giving what lie Mieved to be 
wrrect information; but on the other hand 
(2) It has been found that he did not bring 
subonied witnesses to support (be charge 
nor did be iulluenre (he Police or any one 
ebe to aasist biqi in semling an innocent 
luao for trial. 


It does not follow that when a person doea 
njrt come within the teries of the eecond 
alternative, be must necessarily succeed in 
a suit against him for malicious prosecution 
any more thau it follows that if he fails to 
satisfy the first alternative, tbe suit roust 

u- - “‘"■‘dy 

V t ■ rT* "■‘■“‘‘e aueetion a, Uid down 
by tbe Pny Council, ie whethei- the defend- 
ent we, directly reeponeible fop the oharee 
home bronght againet the plaintiff. In this 
cenaection it » neceasary to refer to two 
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matter^: (i^ A per<<»» n.iy Iv diivclly 
responsible for (be pr(H‘ee'U(i^.4» notn'ith* 
atamlin^ that he may not have originally 
rontemplaterf pnwecution a« the resnit of hU 
acts or statements, and have been required 
by the Court to prosecute the plaintiff: 
Ftl:jrihH V. .^fucAr^a*/*•r (I), per Ulackhnrn, J-. 
ami notwithstanding that the prrK*ee<lings 
may be of such a aperia) character as to 
require the intervention of the Political OfB- 
cera of the Gi»vernment with which the 
defendant may not have any direct connection, 
much less any control, over it* ('/• yuftkA 
V. Maut (t), (where eslraJition pro. 

ceo<lingA were held to 1 h> part of the muse 
of action in a suit for malicious prosecution). 
The safeguan) for (he defendant in such 
eases is that probably he would aaceved in 
pivvving that he had no malice: 

V. ii). “the recogniiance would 

then furnish an answer”, in the wonls of 
Littledale, .1,. for thin reastm only, that io 
•iicli a rase the plaintiff could not prove that 
tha defendant was actuated hy a milicinus 
motive in making his charge before the 
Magistrate.” Jhihnis >•. Kt^fs (o). 

Oh the <dher hand, it is clear that the 
mere giving of false evidence does not make 
the perjure^i witness liable t<. civil action: 
Hfi'fz V, Smifhil), H^n'l^rtvH v ffr^s»»lAeW(4). 
Such an action would l>e not for cnalicioua 
prosecution, but for damages for defamation: 
DuhoU V. K’-ntt (o', and it does not lie 
because the occasion is abs«dntely privileged: 
the reason l>eing that "if this action could 
bo maintained, it would tend very mo^h to 
dUcour.ige witnesses fi'om giving evidence 
by fear of intiniie vexatioi/’: lUn'i^ram v. 
Droomhettfl (4), c/. also AIUh v. Fiood (6) 
(pc'* Lords Herschell and Davey). 

The SubordiMate Judge was, therefore, 
clearly wrong in considering that inasrooeh 
as the defendant gave inforustion in the 
fuat instance not to "an officer of the law”, 
but to a Koreet Officer, the suit cannot lie. 
If the defendant causes or procures the 
plaintiff to be proaecoted, be is liable 
notwitliAtaudiiig the interveotion of acme 
other person aa the direct or technical pro* 
eecator; it can make no difTereuce whether 
tbe other person ia or is not an officer of the 
law. 

Tha District Judge, however, after holdiog 
that the defendant did sot come within tbe 
giftidad ot tbe two eategories wentitnied by 


the Privy Council, also Siida that tbe defend- 
ant was unwilling to complain against tbe 
plai*>tiff, that he made his statement to 
the Joint Magistrate more or less under 
compulsion, that the plaintiff was probably 
already suspected by hia official aoperiori 
and that the Government resolved to pro- 
seente the plaintiff without any further 
interference on the part of the defendant 
lieyond the statement made by him to the 
plaintiff's official superior. 

The argument for the appellant is that on 
the>e facts on the authority of Filziohn v. 

kinder (l), the defendant ought io be 
held liable. It is unnecessary to decide 
whether the defendant would have l>een liable 
if the prosecution had been caused (even 
though not intentionally) by the defendant's 
staterueiit to the plaintiff's official superior; 
and if his had been the only substantial 
evidence for the prosecution or if the main 
part of the other evidence had l>een procured 
orsuborne<i by him. In such a case it may 
be, ne do not decide, that tbe defend* 
ant is responsible for the prosecution, though 
it has been conducted in the name of soiue 
other person and even though the Court 
or some other person has directed that the 
plaintiff should be prosecuted. Nor can it 
be considered in the present case whether 
the ststement made bv the defendant to the 
plaintifTs official superior would have mads 
him liable to a suit for defamation; the 
present suit is i>At so framird, and the issues in 
a suit for defamation would have been 
entirely different, though it may be [as 
pointed out by Lords Herschell and Davey in 
Allen V. Fl^vd (0)] that on principle tbe two 
claseea of suit are connected. 

It ia thus clear that the present .suit can 
be supported (if at all) only on the conten* 
tion that tbe statement iu question shows 
that it was tha defendant who set tbe law 
in motion against the plaintiff. The Dis- 
trict Judge's findings dearly negative this 
view; and when the circumstances are coo* 
sider^ in the light of the authorities ^ 
which we have referred, there is no doabt 
that the result at which be arrived was 
perfectly correct. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dwiz'zeed- 
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CALCUTTA HIGH COURT. 

Sbcoko Civil Ap^kal No. 741 of 1912. 
^arofa 25. 1915. 

Mr. JoKtico Sharfoddui and 
51r. Ja«tic« Kowb^nld. 

HAZARl LAL SARKAR-^Plaivtiff— 
ApPEtLAMT 
rerpiiA 

MAHARAJ KUMAR KSHAUNISH 
CHANDRA ROY BAHADL'R aso otbsm— 

DBF CNDANTS — RC>rO)« Pit MTS. 

Laiidtont <im(I f#Ada/~DvpA(Qi L*it«r~CU*l.r*B 
f9n<iAf4~Khtit fftt, to 

re««nu«— // rbakna lanil — DarpittnUlAr. 
rii/hl 2emindAr» i/ $eMi‘ Iaa.I ifi'A trmtnU— 
U«»n< profitt, 

A WM unffinsMy lioUlinjr (be knd* in dieikvl** m 
eAul'rgit IaiuIa under D. (be maia.Ltr. B reeuned Ibe 
Innds Kiitl eetOed (bem ■( • iiiune;^ rent wUk ^4. 
Tbe plainliff, who waa (he •JHtpntttHlae. sued for 
puireMioD of the Unde end in the el'emecire 
preyud the( fair end ei|aiteWe itb(* micht be 
filed for them. U «tet ecobditUn o( (be darpe'ei 
settlenent ibet (be teneate wbe held eJMJrnaM Unde 
for lerviec ehnuld p€f to the dep>»«rauU.* kUnf rent 
'•rhirb wee aeteieed ob (be propurtton of tend reveaae 
pAjeblo (o Oeremneet on (he( potion of (ho eeteBe: 

i/rf<r. (bet (he peFinent of the Irhat reu eould boa 
creete the reletioBthip of Uedtord and (enenl 
betwoeo the dNrpH'Mirfnr end the (vnest .4. ip. 
col I.] 

Htt4, further, that ee lodf aa the rhulme teuaner 
coutiaued B, tod uo( the pUintiff. had (he riirbt 
to eetlle te&aiila vb the Uod. but (bat B bad b«* 
rifflit after ho bad leauiacd the cAafr/tin (enanco. 'p. 
fifiO. evi. I.] 

}MA. alio, that uuder the eirvamataicres. (he 
plaintiff wae catitled to pveteaaioB ae well aa 
Dieeue proSta. [p, col. I.] 

Appdb) Againat tbp deertp of th« DiAlrici 
Jadgd of Nadia, dated tha dnd Janoary 1912, 
r9vur«ing tbai of thB Mnnaif of Krishnagore, 
daUd the lltb Vebmary lOLl. 

Babus Jtt'lu Sa/k KanUUil and Jopendra 
Kumar i>», for tbe ApptllaDf. 

BabuA Ifam CKundtr Mosnind^tr^ Biraj 
Si Stufumdar attd Hartwira Buy. 

for the RpspondenU. 

JCJDGllENT.— in tbia caae the defendant 
No. 1 is the i^mindar and the Uefendanta 
Nos. 2 to 4 are the teoaota lo oceopetion of 
the laods in snU. Theae defendants were 
originally holding the lands a« ehakraH lands 
under the semtWor. In 1901, the ^MiWer 
resomed the <6 land a and settJed them with 
these defendants at a money rent. The 
plaintiff who la the durputnidar brought this 
.Bait to recover kha4 posaeeaion of these lands 
and also prayed, in the alternative, that fair 
and e<iaitahle rents might be 6sed for them. 


The Bret Court granted a decree holding 
that the semi’ader waa liable to pny reitt 
to the plaintiff. On appeal to the District 
Jndge, the plaintiff has been granted a decree 
again'^t the defendants Nos. 2 to 4 and has 
had his title declared to realise from them 
fair and equitable rents for the lends, the 
amoniit of which will be settled in a rent suit. 

As (he appeal has lieeti nreued, (he only 
question we have tn decide is whether the 
plaintiff is entitled to lA./a po.AKeKsion or not. 
This point turns on I he question whether 
these lands were really fhokran hinds nr not. 

It bat been found hy the lower Court (hat 
the :emindttf, under the terms of the 
and durpHtui leases, had no right to ronettlo 
thelandaiii suit. The plaintiff who is the 
appellant contends that on that tiiidirig, he jm 
entitled to a decree for IrAnc possession. Knr 
the reepnndent. it is contended that the 
tenancy of the dafendante Nos. 2 to 4 in thvse 
lands is not a purely efiakrau tenancy. It 
was a coiwlition of the durpu/ni settlement 
that the tenants who held ch^tkraH lands for 
services shoo Id pay (o the dnrpHtHi>/ar what 
is called khnt rent, and (his khut rent was 
assessed on the proportion of land revenue 
that would be payable tn Government on this 
portion of the estate. The condition, theiw* 
fore, was that the cAoiruN tenants did not 
get the land ren(*free, bat instead of paying 
rack rent, they had to ray only the share of 
the revenue on the land they held. It was 
contended on behalf of (he respondent that 
this payment of kknt rent to the durpufHuJur 
was RoCcient to create ths relationship of 
landlord and tenant lietwevn them and that 
conseqaeutly the durpiifnidar has now no right 
to He* possession. 

It is to be observed that m their written 
statement, these defendants denied ever 
having paid this khtit reut to (he plaintiff, 
bot now oQ their behalf, reliance is placed 
on lbs slateisent in the plaint that the 
defendants Nos. 2, 3 and 4 have stopped 
paying kkut rent to the plaintiff, which 
clearly implies that before the seUlement 
made by the semtWar, these defendautfl had 
been paying this rent to the plaintiff, it la 
clear that under the terms of the dnrpufni 
lease, thaso defendants were liable to pay 
khmi rent to the plaintiff and it is immaterial 
whether it was sctoally paid or not. This 
rent was not really re&t tmt a proportiuo 
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of the revenue pBjable lo Governraent which, 
under the terms of the 4f/frpu^H} ieeiie. was 
payable to the plaintiff in respect of those 
lands of which he got no benefit under bis 
Wa^e. Such a payment could not create 
the relationship of landlord and tenant 
between the plaintiff and these defendants. 
The plaintiff never recognised these defend* 
ants as his tenants. So long as the ckakrau 
tenancy continued, the remindur, and not 
the plaintiff, had the right to .settle tenants 
on the land. On the tercninatiori of the 
r/mlrrun tenancy, the. semindftr, although he 
had no right to do so, sett]e<l these tenants 
on the Innd. This settlement would not 
give these defendants the right to remain 
on the land against the wish of the plaintiff. 

As was held in the case of Upendra S’ttrain 
Dhattackurjee v. prulap CknnJtr Pardkou (1), 
it is clear that the proper remedy in this case 
U a decree for possession and this has 
not been seriously contested i»n behalf of the 
respondent, who bases bis objection to a 
decree for possession on the coutentioa 
that the tenancy was not a purely cAalrroN 
tenancy. 

We accordingly decree tins appeal with 
costs and modify the decree of the lower 
Court by declaring that the plsiutiff is entitled 
to khai posesston of the lands in suit. He 
will be entitled to recover mesne profits for 
three years before the institution of the suit 
and also for a period from ibe tlate of the 
institution of the suit until recovery of poeses- 
sion. Ad inquiry will l>e made by the lower 
Court to ascertain the amount of mesne 
profits payable to the plaintiff. 

, ^ dppcul rfeerwJ. 

(1) 8 C. W. N. 380; HI C. 703. 


MADRAS HIGH COURT. 

Secoup Civa Aphac No 1650 op 1911. 
August 17, 1915. 

Prevent:— 5lr. Justice Sadaslva Aiyar and 
Mr. Justice Napier. 

T. S. SUBBA AIYAR— PuiiTfirf - 
Appellsst 
rersui 

SU. SUBBA AIYAR axo amotube— 
DtPBMDAXTS — RsSrORPS.VTS. 

Limitatipti Act (II IW6), Sch, I, Art. Murder 
patted uaier •. 883 of old Chit Pwedmrt Code, tuit to 
we a«idew£^mie«(wa. 


.\Kir]i* Uof ScbeJole Ito the LiioitatiOB Act of ld08 
bae rcfcmicconly to orders passed nader the new Code 
of Civil Proerdore. Tlierefore, au order passed la 1908 
QRilcr seciion 283 of the Cml Procedore Code of 
MK**! noi l>e set aside by a aoit ioetituted 
within OIK* year from its date. [p. 253, coL 2.J 

Jittjah of Pitfapur T Ceil Aeie, 30 

IihI Cas. H » M, L, J. J; 18 M. L. T. 67; 2 L. W. 
661; (1913) U.W, N. 847; Oopeshimr Pal v. Jihan 
VhaHdm, 24 lod- Cas. 37; 18 C. W. N. 80h 
19 C. L. J. 549: 41 C. 1)85; Ula Soai Ram v. 
Kanhaffa Ul, 19 lud. Cat. 891; 85 A. 227: 13 U. b. 
T. 437; 17 C. W. R 603: 11 A L. J. 389; (IpJS) if, 
w. v, 470; 17 C. L. J. 486; 15 Bom. I. R 469; 23 U 
L. i. 131; 40 (, A- 74, referred lo. 

Second appeal against the decree of the 
District Conrt of Tinnevelly in Appeal 
Suits Nos. and 09 of 1911, presented 
against the decree of the Court of the District 
5tutisif of A&ibasamudram in Original Suit 
No. 174 of 1910. 

This second appeal tint came on for bearing 
on the IJth December 1912, before Abdur 
Kablm and Sundara Aiyar, JJ. who de- 
livered the following 

JUDG JIENT.— This second appeal is 
pressed with reference only to the pro- 
perties IQ the 3rd schedule. They were 
bought by four brothers, of whom the 
plaintiff s father was one. This seeme to be 
the finding of the learned District Judge, bat 
it is not clear whether the Judge intends to 
find that the properties belonged to the fouf 
brothers jointly. 

Tbe other point in the defence was 
whether the plaintiff’s right was barred* 
There is no finding oo tbii question. All 
that tbe learned Judge finds is tbst the 
plalntifT has not proved that the land to 
which he wants his title to be declared, fell 
to bis share or rather to hts father's share on 
division. Supposing that to be so, still tbe 
plaintiff, unless bis rights are barred, would 
be entitled to a share in the disputed 
land, ami there ia uo reason why his title 
to such share should not be declared iu 
the present snit. We, therefore, reverse the 
findings of tbe District Judge ee far as the 
Jrd schedule properties are concerned and 
ask him to submit a clear finding on the 
following poiots: 

(1) Whether tbe properties in the 3M* 
schedule were acquired by tbe plaintiff's 
father and bis three brothers. 
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(2) II so» ivb«tber thd plaiDtiffs ri^ht ia 
barrel). 

(3) If the pUtntiff’s n^ht is not barred, 
whether he ia entitled to the entirety of 
the properties or only to a fonrtb ehtre 
therein. 

The finding will be anbniitUd wUbio eiz 
weeke from the receipt of this order 
and eeeeo days will be allowed for filing 
ohjeetiona. 

In compliance with the order contained 
in the above iudgmant of this Coart, the 
Dietriot Judge of Tiunevelly enbmitt^ the 
following 

FINDING^.*— I. The fineet ions remanded 
for findings are 

(1) Whether the propertiee in the Srd 
ached ale were acqair^ by tbe plaintiff’s 
father and his three brothers. 

(2^ If so, whether the plaintiff's right is 
barred. 

(8) If the plaintiff's right is not barred, 
whether be is entitled to the entirety of the 
properties or only to a fonrtb abare therein. 

2. (1) Defendants assert that plaintiff and 
bis father bad no interest in the laods par* 
chased under Exhibit B. Tbe docament 
itself contradicts this assertion. Exhibits 
C, 1) and F refer specifically to Itb shares in 
these lands, raising s presumption that thay 
were parebased jointly and divided by foor 
persons. Exhibit G, again, mentions the 
purchase as being by the f'^ur brothers. 

It cannot, I think, lie dMobted that the 
Srd acbednle property is part n| a ioint 
porohase by plaintiff's father and bis three 
brothers. 1 would accordingly answer tbe 
1st (iQestion in the affirmative. 

S. (2) Plaintiff's case is that bis fsther 
disappeared in JS9S, prior to which there 
was a partition of the properly acooired 
Quder Exhibit B, in which Srd Schedule 
property fell to hie farther's shsre. His esse 
as to the partitiou is supported by the 
references to [th shareein Exhibits C, D and 
F. There >s, at the same time, mithing to 
show specifically that it was 3rd sebedale 
property that fell to his father's ebsre. That 
it did, is an inference based on a process of 
exclusion. It is argued that, the 3rd 
scbedulo property not having been dealt 
with in certain deeds executed by defendants, 
it mast have fallen not to their share, hot 
to that uf plaintiiTe father. Assaming» bow* 



ever, for argoment’s sake, tbiit it was 
schedule propeitiy that fell t<i plaintiff's 
father, plaintiff has entirely failed to prove 
any enjoyment by bis father or by himself 
anbseqaent to ths porcliase in 1890, to the 
partition or to his father's disAppearance in 
1893. Hie elaim would, therefore, seem to be 
barred. His Vakil nuw sets up n new case of 
tens ncy*in * 0010 moo. but he cannot, 1 think, 
"have it both ways.” Only if he gives np his 
case of partition, can he plead joint tenancy. 
If he elects to etarul by (he partitioo. he must 
prove his separate enjoyment, which he has 
not done. 1 would, therefore, aii>wer tho 2nd 
questioD. also, in the allirniativc. 

4. (3) This question it is uiuieccssary to 
answer. Were it necessary, my answer would 
be 

(a) that, assuming joint pnrehuse, partitiou 
and enjoyment within 12 years of suit to have 
been proved, plaintiff would be entitled to 
tbe whole of 8rd scheUale pivperty; 

tfi) tbal. if plaintiff and defeudants he held 
to be teoants in-common. plaintiff is entitled 
to i of this property — both parties conceding 
that it would not be only one*fourth. Plain* 
tiff. 1 may add, claims the whole, which 
would seem to show that his case rests 
entirely on tbe partition (which he has 
proved) and eeparate enjoyment (which he 
haa not). 

This second appeal cucuing on again for 
hearing on the 4th Aug net 1014, after receipt 
of the findinga of the lower Appellate Court 
called for by the order of this Court, dated the 
13th December 1912, tbe Court delivered 
the following 

JUDGbJElfT.— Tbe fiodiogof the District 
dadge on the question whether (he 1 acre 
70 cents in dispute fell to the plaintiff's 
share or not is not definite. Cot of the 7 
acres 74 cents purchased by all the four 
brotbera umler Exhibit B, there is the 
evidence of plaintiff's 1st witness to show 
tbat i>7 cents was soM away by tbo 
brothers in 1801. Tbe aale'deed, however, 
or a copy thereof, ought to have been 
filed and proved, and we shall ask 
tbe District Judge to allow the plaintiff to 
pot it in and prove the sale, with liberty, of 
course, to the 1st defendant to adduce 
cou riter*eTidence. 

Assuming tbat 87 cents had been so sold 
away, there remains 7 acres 7 cents out of 
which 
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(.0 OOP of the brothers treated 1 acre 
eent« in 1*1-^ a« hU nne.fosrtb 
<f«irv of the land (Exhibit D). 

arother treated « acre.s ceoU as 
bii vDe‘f<'«Qrth share Csee Exhibit 
C\ and 

(f) the third treate»i I acre 

ceot$ a.« his one*foarth there (tee 
Exhibit F\ Total 3 acre* ceoU. 
Dedactin? the 5 acre* :i7 cent* oat 
of the 7 acre* 7 ceowto be divided, 
there i< left the remainder of 
J acre 70 cents ‘;>rd schedule pro* 
perty^ rhich the plaintiff claims 
as the one* fourth share of his 
father. 

The District Jadgt, though he states that 
the plaiotiff has not established that this 
I acre 70 ceow it wa.s that fell to bis 
father* *hare. does n.i jute (hat it fell to 
the share of any of the n*ber three brothers. 
At lee«t. two of thes«e hrnher* repadiate 
any claim to ibis 1 acre 70 cents. On the 
questino of poaseesioo also, while the DU* 
rict Jqdge sUtes that the pUintiff has doI 
proved his possession after the division of 
about U91 or between the four 

b(T>thera, be does ooi dedoitely state who htA 
or who have been ip poas««sicn of the 
1 acre 70 cents after (bat date till the Ut 
defendant got poasession and whether each 
possesion (prior to the >v«eeeion of the 1st 
defendant wav adverse to the plaintiff. 
We are onable to dispose of this seceod 
appeal without a fresh tiodiag on the qaestioo 
of the title to tfai< 1 acre 70 cents and find* 
inge on some other qaestiona which we shall 
fcrmnlato below this 

tl) To whose share or shares did the 1 
acre 70 cents in dispote fall in the division 
between the 4 brctbera u or about 1591 or 

(2) "ft ho has or who have been in pluses* 
tjod of the 1 acre 70 cents (drd ached cde 
lands) from the time of the division of the 7 
and odd acres in Is -I or l?y2 till the Ivt 
defendant got poaaesaion y 

(d) Was the person or were the persons in 
poasession of the said 1 acre 70 cenU 
boldmg adversely to the plaintiff or on 
behalf cf the pJaictiS akae^ or on behalf of 


the plaintiff and others in common and for 
the whole period or for portions (and if so, 
which portion) of that period ? 

Parties will beat liberty to adduce farther 
evidence only on (he transaction of the ale of 
6< cenU. 

Findings should he submitted within six 
week* from the date of the receipt of the 
rerords and ten days will be allowed for 
6ling objections. 

In compliance with the order contained in 
the above judgment of this Court the District 
Judge of Tiunevelly submitted the follow- 
ing 

1 ly DINGS.— -I. Findings have been 
called for op the following issnes: — 

1. To whose share or share* did the 1 acre 
70 cents in dispute fall in ♦he division be- 
tween the 4 brothers in or about 1591 or 
Uinir 

2. ho has or who have Wn in pcxweMion 
of the 1 acre 70 cents (.trd schedule lands) 
fmm the time of the division of the 7 and 

odd acres in l$9l or l^92till the 1st defend, 
ant got poAsesaiony 

3. as the person or were the person* 

of (he said 1 acre 70 cents 
holding adversely to the plaintiff or on he* 
half of the plaintiff atone, oroo behalf of the 
plaintiff and others in common and for the 
whole period or f*»r portions (and if so, which 
portion) of that peri^ly 

J!. /sew/!. The sale* deed relating to 7 

«n(s has been prvned and filed as Exhibit 
f L estont be deducted, (he remaioder 
of the land purchased by the fonr bmtheis 
amounts to 77 acres. It is dear that tbert 
was a division into four shares. One of 
these. 2+t acres in extent, fell lo one 
brother ^Exhibit C). Another— 1*35 acres in 
to the second Exhibit D). 
Another— iSd acres in extent - was tbs 
‘be thitd t Exhibit G). The balaoc* 
of 1 *0 acres would, therefore, seem to have 
fallen to the foarth. 

Two however, of the items of property 
cUitned by pUinliff, msasoriag 1*41 acres, 
vera mortgaged by two of hia ancles noder 
Exhibit 1. lo mortgage were iocleded 
Umong other properties) 3. Xoa. 59 and 
«<i/whicb indubito^ had falleQ to ‘heir 
8b« 10 the partitioa. All four of these 
a. ^os. an teferred to in Exhibi* I •• 
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propftrtiea they had been * 'enjoying by 
right of parchaee”. Thie dealing with 
8. Noe. )44B and 261 D ia quite 
inconeiatent with Eihibita 1) and Q, in 
wbiob no elaim waa made by the mortgagora 
to theae properties. 

On the whole. 1 think that more impor* 
tance attaches to Eihibita D and G than 
to the recital in Exhibit 1. Plaintiff’s 
father certainly had a share and it could 
only have been the share now claimed by 
plaintiff. If hie ancles dealt with part of 
it, they most be held to have done so 
impliedly on his behalf, as he was absent 
from the village. Exhibit G, which is two 
years later than Exhibit I. is tantamount 
to an admission by one of them that the 
suit property did not fall to his share in (he 
partition 

III. l$iw$ If and may be 

presamed from Exhibit I that plaintiff's 
uncles wsre in posaeesioD of the lands. The 
evidence of D. W. No. 11 would seem (o 
show that their posseasion was on his behalf. 
Tha recital in Exhibit J may, of course, be 
undentorid aa an aasarlioo of an adverse 
title, but it was made within twelve years 
of the suit and in plaintiff's absence and 
withflot his knowledge. 

IV. The hodiogn, therefore, are that 
the suit property fell to the ehare of plain* 
tiff's father aod that it was in possession of 
his unoles on bis behalf. 

This second appeal came on this day 
for final hearing altar the return of the 
findings cf the lower Appellate Court upon 
the issoes referred by this Court on the 4th 
Aaguet 1914 for trial. 

Messrs. T. R. Vtnk<tiarama Stutri and T. 
F. AfutAnkmAna f^'F the Appellant:— 
In Article 11 of the present Limitation Act 
(iX of 1908) the words "Code of Civil Pro* 
cedere, 190b” are found, aod it means tbst 
orders passed under the old Code need not be 
set aside within one year from its date. In 
this case, the order was passed in 1905, and 
on the date, the new Limitation Act came 
into force there was a general right of euit, 
which ia not expressly taken away by the 
new Act. 

Messrs. L. B. GoriWemgAapo Atvor and 
X. 8. Veeraraffhata Aiyur, for the Eespond* 
ents: — The suit to set aside the order, not* 


2r» 


baring been inatituted within one year under 
Article 11 of the new Limitation Act, is 
herred. 

JCUGMENT.— We accept the findings of 
fact arrived at by (he lower Appellate 
Court. 

Mr. Gnvindaraghava Aiyar, for the Re* 
apondent. contended that a suit for the relief 
claimed by the plaintiff, though it might 
have been brought till .list December 1908, 
could not be brought on or after Isi January 
1909, as the new Civil Frocadure Code and 
the new Limitation Act of 190^ made an 
ordpr passed on a elaim petition conclusive 
unless set aside within one year, and he 
refers to Order XXI, rule dd, oftlie new Civil 
Procedure Coile and Article 1 1 of the new 
Limitation Act. The new Limitation Act 
Article 11 refers to an order passed under the 
Civil Procedure Cixle of 190^ and neither 
section ifi^uf the Civil Procodure Cods nor 
section $ of the General CIsuses Act con* 
streine us to read the phrase ' the Code of 
Civil Procedore 1908” in Article 11 as 
including a reference to the earlier Civil 
Procednre Cede of 1882. The order of 
1905 which it relied upon as conclusive 
(because not set aside within one year) need 
not have been set aside under the old law (as 
it was not pas^ after investigation) and 
Article 11 of the old Limitation Act, 1877, 
did not, therefore, apply; nor need it be set 
aside under the new Code, as it wai not an 
order passed under the new Code and Article 
11 of the new Limitation Act refers only 
to orders passed under the new Code. lo 
this view, it ii unnecessary to consider the 
question whether the provisions of the new 
Civil Prt>cednru Ccsle and the new Limits* 
tion Act were intended to and could take 
away the rixht of suit under the general 
law which plaintiff had till Slat Deceiaber 
IdOS (see, however, li^ah PUtapur y. Gant 
IVaAot Rote 1) and Gopuhwar Pal 

V. Jiban Chftn/ira (2).] The Privy 
Council case, Lola Soni Rant v. Kanhatpa Lai 
(3), wsAdecided on the ground that an acknow* 

<l) 30 I»d. Ca*. 04; 3d U. L. J. 1: 18 M. L. T. $7; 8 
L. W.66J: (1916) U. W.N. $47. 

<S)24 Ind.Cas. 37: 16 C. W, X. 80^ 19 C. L. /. 
^ 41 C. U2.'». 

(3) 19 Iml. Cos. SOI; 85 A. 327: 13 U. L.T. 437; 17 
C. W. X. 805: n A. L. J. 3B9; U913) M. W. N.470; 17 
C. L. J. 46$: ffocn. L. K. 480; SeX. h.3 18': 401. 
A74. 
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1e<Spment did no( rr^ute any title id the 
per^ftn whose Hffht was acknowledged 
ftml nixiuc^tion of talcin/? away any right or 
title nro$e by reason of n change of the law* 
in respect of wbat kind of acknowledgment 
\vi11 uffoinl a fresh starting point for limrta* 
tion. 

In the result, we modify the decree of the 
lower Appellate Court by giving relief Ut the 
plaintiff as regnr<N the drd scheilule pro. 
pertien thoa restoring the Munsif’s decree. 

The parties uill bear tbeir respective costs 
here and in tlie Inw’er Appellate Coart. 

Appeal pi rtf if affotC'^V. Dfcrtt woJ^yfe/. 


PUNJAB CHIKF COURT. 

Stco.vD Cj^id ArrEAc. No. 590 op 19U. 

May 10. 1915. 

Preicn^:— Sir lionald Johnstone. Kt , 
Chief Jodge. 

SAW AN MAL amd otbsis — DEPCXP& yTA— 
APPP LUSTS 
irrrue 

SHIO DIYAL AKO OTHEBS^PUlKTlPPS— 
Rbspobosst^. 

ro.lr (Aft r 190tiA .,66, O. XXi. 

rr. 02, Q4^AHf*v,H f)/ tiHf pHr^kittr 

An auclinu miIp becnmon a>>«nlatn (i. HlU pas«ei) 
tttt\y on Un C'»nltnnetion Ly Ibr Court. Uoi in 
i\w absaiico of «neh i» ccriilkwlc tbc Cngrt’s con. 
firrnatjon mny wmoiimrs Iw infcrretl from ihf» 
Bituroof llic m tion taken I;y it on receipt of report 
nf sale, [p. 264, ml. 2;p, 266, cni. I.] 

Biw/La e. Hu a. 2? P. K. 1602; Khntfuit 
▼. BA.meAei, 12 B. 669; TAoa SmfA v. r««ai AH. fti 
P. B. 1892; PrrjJioJ v. C'Aoaeaa, 0 p. 

B. 1902; 36 P. L, R. 1002; GtrAHcri f.o) r. fttoen 
P. B. 1907, roferred to. 

BuJA SiAffh T. UAnlial Bia^A, 62 P. R. IW. »Iir- 
tingoirbed. 

Second appeal from the decree of the Addi. 
iional Divlsioi;al Jadge, Amritsar Divieion. 
at Gurdaspur, dated the Hrd JanurT 
1914. ' 

Mr. Sand Lai, for the Appellante. 

31 r. Manoftar Lai, for the Respondents. 

JUDG3IBNT.— In this case pUinti^, as 
representing some of the original ownera, saed 
for redemption of half of a boose on payment 
of Rs. 400. The mortgage dates back to 


1864, Defendants, representatives of tbe 
original mortgagees, pleaded right to refund 
of their ezpenditoi'e on the house, and also 
that Lila Ram, mortgagee, bought at anction 
one.eiglith share of the honse which was sold 
by auction under a decree against one mort* 
gagor, Bills. The latter is the only qoestion 
now fop con-iideration. The first Court gave 
plaintiffs a decree for redemptioo of three- 
eighths of the house on condition of their 
paying Ks. 319.9*0. The lower Appellate 
Court, however, found that the aforesaid 
aoction sale had never been “confirmed" and 
to allowed redemption of the whole one-half 
of the house, but disallowed defendants’ claim 
for expenses, thus awarding redemption for 
Ha. 100. 

Defendants have again appealed here. I 
find the real facts are that BiJas'a one-eightb 
share was pot op to aoction and sold to Lila 
Rare on 9th Aogast 1866. As mortgagees 
were in poaeession, this sale made no differ* 
ence in actual occupation. When the sale 
was reported to the Court, it did not ih so 

many words “confirm" the sale. It passed 
the following order:— 

Diffndar ko bad .eagn kakk'i'CPmmisMn 
ICO raevm*i*s(AMp vo rar-t-raftn ke ba'Okhag'U 
ratid (npjpc ,') di’yc iawn." Tbe available 
money tear paid fo the decree.holder; and io 
my opinion, this orderwas tanUmoont to con* 
firmation of the sale. If the sale had not 
been confirmed, the Coort would have order- 
e<l fresh aoction nr taken some other step; 
and in my opinion, the acceptance of the 
money by the Coort and tbe order for pay* 
ment to the decree-holder prove confirmation 
of the tale. 

It is urged, however, tbit title never past* 
ed because no tale certificate was ever taken 
out. 1 have been referred to sections 256* 
259. Act Vni of 1859 (in force at date of this 
auction), to sections 311^314, Civil Procedure 
Code (1882); and to Order 2X1. rules 92 and 
94, Civil Proeedore Code, now in force. 1 
agree with plain tiffs that confirmation of 
aoction sale is necessary before title passes, 
but then I hold that the sale was coofirmed, 
and perosal of rule 92 (1), Order XXI. Civil 
Proc^ure Code, shows that the sale becomes 
absolute (». «. title passes) on confirmation. 
As tbe learned commentators Woodroffo 
and Ameer Ali abondantly show in their noUs 
ooder section 65 of the Code, the aale certifi- 
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view that aa farther fortified hy a ^Unee at 
rale 94, under which the certificate i» to 
bear the date on which the sale became 
absolate. i. e., day of confirmation. 

It is perliapa hardly necessary to support 
hy reference to rulings a point that seems 
fairly clear, but the following eases are in- 
directly in favour of the views 1 have express- 
ed above— v. HiVa (1^ [following 
Khvshal Panachand v. (•),) 

Than Singh V. Kosio^ AH 3 , Pfri/htut 

V. Chandan (4)i Qirdhari Lai v. Bhag^ (&). 
I have also studied Budh Singh v. HardM 
Singh (C), but find it deab with the state of 
affaire Mietrn sale oruf confimoficH. 

I bold, tbeo, that confirmation of an auc- 
tion sale, where not made in precise terms, 
may sometimes be inferred from the nature 
of the action taken by the executing Court 
on receipt of report of sale, that in the pre- 
sent ease the proper inference is that sale 
was confirmed; and that the abeence of a sale 
certificate, where the sale hea been otherwise 
proved to have become absolute, does not 
prevent title passing to the pucbaser. 

1, 'thereforsi dismiss this appeal with 
costs. 

Appeal ditmissed. 

(1 27 P. R. 1898. 

(8 18 S. 881). 

(8 P8 P. R. 1898. 

(4 9 F. R. tB03i X6 P. L. R. 1908. 

(G 98 P. R. 19IIT. 

(6 88 P. R. 1897. 


MADRAS HIGH COURT. 

Civil Arresj. No. 93 or 1911. 
September 15, 1915. 

TfesmUi — Sir John Wellis, Sr., Chief Justice, 
snd Mr. luitiee Srinivssa Aiyaogar. 

Sree Rajah TATSAYAYA VENKATA 
SIM H ADR! JAGAPATIRAJU 
BAHADUR QARU amp amotssr — PL iiMTirp 

AMD BIB LBQAl RSPRESSRTATIVI— ArPRtUMTS 
vernti 

Sree Rajah THY ADA PUSAFATl RUDRA 
SRI LAKSHMI NRUSIUHA ROOPA 
SADRC8ANNAMARAD DUOARAJU 
DAKSHINA KAYATA DCGARAJU 
BAHADUR GARC axd o?B8ks — 

De fek oakts— R es rov wins, 

Coniraet Aet {It ttf I ffti), «. 89— tslwvWpd 


imthe paymmisf meney.’*meenieg ef—Dut\/ ef txgin, 
tfred Mdrr t« pay Oorm»nirn< rrwsM— C^<Aor«r«, 
H>AKtrr ^rMnsflir ^w6Ir— Rrrvsvr— C/ierpr om 
— g«*( t«euj^rv%' fkergc—^HritdUtion. 

It i» only (ho rrgii>lorpt) hc4«)crwhoie poreounlly 
touni] (u per tho roronuo lo (lowniwi'iii. CM-owiiora 
or<o<«hen'rc who airiiot nluo ro|nri(ot«il Unlilm nro 
uoi imdor sny fuirli tliough llio Guvcm. 

mofit roroBw iQsy bo a clianru i>ii (Ik* liintli in tlioir 
hoUing. [p. 8M, col. S.J 

Rajah nf I'iiUu^gfam v. Sr'fKtkfeht 
nrms. Sg kl. 6»C et p. 713, diitinguisIiH. 

gaAr«NMNi4 Vhrfty t, UaiutliHifitteami Sircw, 3 Ind. 
Csa. 6S.a 33 U. 41; 19 U. I-. 4. 887; 0 M. L. T. IIM, 
followed. 

The "prison iniorrMrd In die |>eymcnt of money" 
in ceriUin CD of (ho Couirscc Av( mM»( b** x 
person who ir sol hiei«elf hcMiiid lo |>Ay (bo wliolo 
Of any portion of the aeiovnt. (p. 809. col. Ij 

Wlwrv. therefore, a poraon win* is hicnsclf vinlcr 
an obligetioo to pny a |K>i%(on itf (be doveruiiK^nt 
revenee yys the whole amount due, he is not 
ea(i(Wd to a pereooal decree for (be Amount affuinsi 
all his co<iharer«, bu( can only morer a share 
f»yaWeoB aceoent of the properly in (he liaiKla 
of him who is also uiuler a |>ersonal obligutjirii 

m pey. Cp* ^ <'J 

ifaepalelAemmui r, .S'or«|Ntaatieunii Aiyar, 17 M. fi. 
1. 8S0( 89 If. 44]i 3fuMt<id«a CAaa<fru .Van.fy v. 
Jamekir ITaateri. 38 C. 013: 9 C. W. 670, refi*rroi| 
lo. 

A voit (o enforee such a eharite sliouUI W brongUt 
only Ib (hat Coart within who«c JorialicHou the 
iMHtioB of (be estate liable (o pay (be share la 
ailiMie. >. 8A7. eol. 1.? 

Appeal against the decree cf the Court 
of the Temporary Subordinate Judge of 
Yixagapatam, in Original Suit No. 46 of 

1908. 

FACTS.— Plaintiff, tho xemiudar of Toni, 
was the purchaser in suction sale of four 
villages attached to Pachipenla hlstate. First 
defendant was the proprietor of that estate, and 
defendanteNos.'ito 5 were the members of bis 
family. Defendant No. 6 is the Maharaja of 
Jeypore who purchased another portion of 
the Pachipenta Estate lying witliio the limits 
of Jeypore xemindnri. The Ooveroment reve- 
nue on the lemindari of PachipentA from April 
1907 to November 190S fell idId arrears and 
tbe four villages of which the plaintiff was in 
poesessioo, were attached. Tbe plaintiff paid 
a sum of Re. 6,124*0*5 and got the villages 
released from sttacbmeat. Tbe present suit 
b to recover the whole of the smount paid 
from Isi defendant and 6th defendant, persons 
who were in possession of the rest of tbe estate 
Tbe 1st defendant pleaded that as he wasiu 
possession of only of a portion of tbe estate, be 
was not liable for the whole of the amount 
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patd, andOtli defendant pleaded that the aoit 
ahcvulJ hnve lieen l>tY) 0 (;ht id the Coort 
within u’liAse juri^idiction the port inn of 
the e«tnte Iny. The Snb*Coart difmiAaed 
the suit AS Ai^aiiiAt 6th defendant end decreed 
aeeinAt the Ist defendant only Ra. 
the amount in proportion to the portion of 
the eMoteof vrlueh he was in poMe«9ion. The 
present appeal was njpiinAt that decree. 

The Hon‘ble Mr. fi. .V, fur the Ap* 

pellants.— The d^Won of the lower Coort U 
entirely wron/j. Under section 6f* of the Indian 
Contract Act the plaint Iff is entitled to 
claim the whole amount from let defendant 
and 6th defendant. Under section 60 and 
70 of the Indian Contract Act he baa a 
riRht to claim. fiainh o/ ViunHugmm v. 
SWrncAcr/rt ^innaifhhQtnrcz (.1) clearly say a 
that all co'ownera are personally liable. 
The facts that the estate lies within the 
jurisdiction of another Coart is no reason 
for refusing a decree. Oaiopoilti Krittnn 
ChenJrn Dtn Cam v. Ckarfh (2). 

As reffards the liability of the lat defend* 
ant, it is only hy hie condoct that the 
villayea were brnnsht to sale end ny 
eUent is entitled to claim the whole from 
him ondcr section of the Indian Contract 
Art. 

Mr. r. Homt^nm, for the Respondent*:*^ 
As regardM the liability of the 6th defen- 
dant it is clearly not personal. The decisions 
are nnammoosly to that effect. SMbramfint'a 
Chettp V. i/aftafm^oAiromi .S/rea (.’t), Puthtn^ 
pio’oyiV Amman Paruttlspi v. lidMye/e^ert Paffi** 
kanili Pokram Haji (4). iVeroian Pni v. Appu 
(&). And the suit mast be one to enforce a 
charye and ehoQld be broaght in the place 
within whose jarisdiction the estate lies. 
As regards the 1st defendant, ttie right is one 
to claim contribution and that is analogoas 
to section 82 of the Transfer of Property Act 
and section 55 of the Transfer of Property 
Act. Where the person who is interested 
ID the payment pays it the claim is only one 
for contribation. J/angefe/ftaiNmaf t. Kara^ 


a 2 eU. 68 « at p.7l3. 

20 lad. Cm. 44S:i!S W. L. J.eaS; 14 U L T 
8(H<l9li) U. W Ke9;8aM. 2g6. 

(a) 3 led. Csa 624; S8 U. 41; 19 V. L. J. 087; 0 
U. L.T. 196. 

(41 16 lad. Cm. 262> 24 U L. i. 546: U. 408. 

<61 26 lad. Cm. 466. 


poaortromi Ay par (6), yfanindra Chandra 
Kandv V. Jamahtr Atimftn* (7), ifoale v. 
f*nr»W/ (8). 

This appeal coming on for hearing on 
the 2Cth nnd 27tb Joly 1215, and having 
.«iood over for consideration fill this dsy, 
the Court delivered the following 
JUDGMENT. 

Srikivsm Aj\*KfliR, J,— Two points are 
raised in this appeal, first as to the liability 
of the 6th defendant, strand as to the amonnt 
recoverable from the 1st defendant, the re* 
gistered holder. 

Ro far as the Cth defendant ia concerned, 
it is clear that the plaintiff cannot re* 
cover anything personally from him as he 
was ondcr no personal obligation to pay 
the proportionate revenae to the Government. 
U ia now settled that the only person who 
M personally bonnd to pay the reveone to 
Government is the registered holder, who is 
called tfie defaulter in the Revenne Recovery 
Act, and that co* owners or co*sharera who 
are not also registered holders, are not ondsr 
any such obligation, thoogh the Government 
revenue may be a charge on the lands in 
their liolding. f^uhramanin Chettp v. Maha- 
fiNgonMMi SiVan (rt). Payment of the re- 
venue by the plaintiff could not give him 
a larger or higher right than what the 
Government had. Seo Ohoee on Mortgages, 
page 371: Freeman on C<>*(«n4ncy, pages 
254 and 349. On this principle this Court hae 
held ill PntheTtpurayit Ammal Paruphpi V. 
Vangaltsicari P»r/ftAro«rf* Pakrartx Hdji(4) and 
Sfirnin Pat v, Appn (h) that a person who 
pays the whole revenue to the Government 
under circa mate nces similar to tha present 
case, is not entitled to a personal decree 
against (he co*owners or cn*sharers who 

were not under a persanal obligation to pay 
to the Government. The observations of 
Bhaahyam Ayyangar, J.. iu Rajah pf 
Vitianapram v. Reirueharla Somaseltha' 
raras (I . were based on the assuoptioo 
that all the co*ownere or co*sharera were 
liable peraonally to pey to the QnvemwanU 
Nor do we think that eection 70 of the 
Contract Act baa any application to the 

(61 17 M.UJ. m30U.46l. 

(S) 9 C. W. N. 670: 92 C. «49. ^ 

(R> 7 Br. I0I;4I L, J. Ex. 62: 26 t. T. 867j W 
W. B. 416, 
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pT«««ni OM. Thi oMe of (To/upo^^i Xnafna 
OAm^ra Ihq Gnru v. CA(ir2« * 8 ), <^Q 

which Mr. Sarmi relied, hes Dot been fol- 
lowed in RoioA of FittopHram v. SftMnry 
of St ait ( 8 ), in which ell the previons ce^ 
were * reviewed hj Spencer, J., end thiii 
ceee wea followed in tVerai'n Pai v. .Ippe (5) 
bp Sedeeive Aiyar, J., who wee himself e perty 
tothedeoiaion of OiiSup-tthi Kr ttna t'htmlra Ittv 
Gam y. Srinitota Cfiortu ( 8 ). The CiM of Yo- 
0 am 6 nl Boytt .Immeiii Amwef v. <Vaieo PHtai 
Mari^ap^r (lU) ie e|so to the seme effect. If 
tbetith dependent hed ^en penonelly Ueble 
to peji the Sub-Coort of Visagepetem would 
heve jarisdiction to po'^ e money decree, 
thongh the 6 th defeodeiit wes reeiding in 
the Agency Tmets, es the cause of action 
arose et least in part within the lerisdiciion 
of the VisegApatam Sub-Court ; bnt that 
Court has no jorlsdiotion to enforce a charge 
over the portion of the estate perchesed by 
the 6 th defendant as it is srtaated in the 
Agency Tracts, end the plaintiff mast be 
left toeofopce his charge in the Agency 
Coprte. We. therefore, contirm the decree of 
the lower Court as regards the 6 th defend- 
aaf. 

The nest gaestion which alot»e admits of 
any doobt. ie the amoont which tha plain- 
tiff is entitled to recover from the brat de- 
fendant, tbe regiatered holder. The plaintiff, 
tba lat defendant and tha Sth defendant are 
rech is pcs^ession of portions of the estate. 
The Qeversmei.t revenue paid by tbe pleintiff 
aerroed dae after the pore base by the pUin- 
tiff and tha 6 tb defendant of portions of the 
property in eiscotion of a mortgage decree. 
If it was a case of a private sale under section 
hb of tbe TratLHfer of Property Act, the plain- 
tiff and tbe 6 th defeodant woold each be 
bound to pay tbe proportionate share of tha 
Oovemment revenue dua on the lands >o their 
possession ; the fact that tbe purchase was 
made in a Court-sale does not make any 
difference. The povitios, therefore, is ibis: 
there was a charge on the whole estate in 
favour of the Government, and the register- 
ed holder, tbe 1 st defendant, was also 
personally liable to pay the amount of the 
charge to the Government. (We are assum- 
ing that tha statutory liability of the regis- 

5 25 lad. Om. 7S.a; 19 K. L T. 975. 

) 9 I&d.Ces. 110: US M. ]9;6M.L. T. lOii 10 
J. 499. 


tered holder is a personal liability.) The case 
is aaalo^i'is t i thii of a mortgagor who 
has c«>ve(iai)t«<l to pay the mortgage money 
and who afterwaids sells portions of the 
mortgaged property to several persona subject 
to the mortgage. A* be(%veen the mortgagor 
and his vendees, the m >rtgMg>ir would he 
liable in pmp<»rtion to the value of the pro- 
perty in hiH hainis while hiN vendees would 
be liable in proportion to the value of the 
property in their hnnd<«. ’I'his. of C'lun^e. vvould 
not effect the right of tho mnrtgngcc to 
eiifi»rce the persoriHl covenanr agaiiiAt the 
mortgagor or the charge agninat any portion 
of the ninrigag.Hl properly, If in such a 
case the whole amount is collecied from the 
morlgag^r oil Iiih personal liability or hy the 
«ale of the property in the haixla of any one 
of the owners, the per.snr) who si> paid (he 
m >ncy or oat of whn^e property the mortgage 
a Mount was realised, would be entitled to 
contriboti-m from the pr<»perty of (he other 
owners under section ^8 of the Tmnnfer 
of Pn»perty Act. The mortgaged property 
ia considered the primary fuixl fur pay- 
ment i>f the mortgage 'deht. [ Jones on 
Mortgagesi section 73ii and section “4'ii 
also see Palmer v. Hruihit (II).] If, 
therefore, the preaeiit plaintiff had asked 
for coniribdtinn out of the properties, he 
could not have recovered more than the 
amount payable Ky the let defendant in 
proportion to the value of the property in 
his banda. F«>r example, if tre plaintiff was 
the pnrrhasrr of a ^id xhare, 6 th defend- 
aot another |rd, the 1 st defendant re- 
maining in possession of the other third, 
whoever paid the whole of the charge, whether 
plaintiff or the tith defendant or the 1 st 
defendant, wonid be entitled to recover ^rd 
from each of tbe remaining two as a charge 
on the property. Does the fact that tbe 
plaintiff sues under section 69 of the Contract 
Aot to recover tbe money personally from 
the registered holder, make any difference as 
regards tho amount claimable from him? 
Reading thetermsof section 6 D literally. In tha 
ca«a supposed, the plaintiff, it may be contend- 
ed, would be entitled to recover the wbule 
amoDot and not merely Irdsor ^rd personally 
from tbe registered bolder, for the 1 st defend- 
ant was the person who io law was bound to 
pay the revenue; the plaintiff, of morse, was 
interested in the peyment. 1 . 1 .. he was not a 
(II) x7 Bear, a 19: 54 C..ft. 139. 133 H. B. 426, 
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Tolontef^r. That* I think, wooW I* raanifwt- 
ly ab'^urd, for the property in the hanria of 
the plaintiff h )t«elf liable to pay |rd of the 
Government revenoe ami it is this liability 
t .1 his part that pives him a rii'ht to malce 
the payment at all to the Government, so as 
to enable him to rerover hack from the co* 
ownera the share nf the re venae orhieh they 
personally ^vere bound to pay or fop which 
the property in their hands was liable. A 
simple illustration will make this matter 
clear. A mort eases certain lands to A and 
sells the property sohject to (he mortgage to 
C. ‘Sapponinp A anes (! on the mortKaffe, 
and C tn save the property pays the morlpapee; 
con Id V recover the money from d, he beinf 
the person who under law was Imand to pay 
within the mean imr of section d ? Clearly not; 
for as between A and C, (' U the 
person who ia bound to discharge I be 
debt* (honffh so far as ft, the morttfairee, it 
concerned!, there is novation of the liability 
of d; (he position of d in •^uch rases is 
said to be nnahiRoas (othnt or a sorety, C be* 
inir the principal debtor. It is the oltimata 
liability that determii’ts the Hpht to recover 
the amoQnt paid to discharge the original 
liability. It is possible to contend in the 
ease above said (hat C is entitle*] to re^’over 
from A personalty the amount nf the mort* 
page debt, bat tha' A. in his tarn. wooM be 
entitled to a charge upon the mortgaged prv>> 
perty for the sum which he paid to C sikI 
recover ae mnehes he can from the mortgaged 
property, which amoont may conceivably be 
less than the amonnt which be paid; this 
would be anten*ble, because the purchaser of 
the property subject to the mortgage woo Id 
then be entitled indirectly to recover hack 
the amottnt paid by him for the sale of the 
eqnity of redemption. To put the converse 
case, if .4 had been sDe<l by ihe mort> 
gagre personally and bad been obliged to 
pay B, be certainly would he entitled 1*1 call 
on C to pay back the money which he paid. 
In an English conveyance on sale of the 
equity of redemption a covenant would be 
Implied on the part of the vendee to iudemDify 
the vendor from nil the consequences of doo- 
payment of the mortgage amonnt by the 
vendee. Under (be Transfer of Property 
Actf section 55, though there is no implied 
covenant of indemnity, the same result a*oald 
follow as the Statute zuakea it obligatory on 
the part of the veedee to disoharge tbe mort' 


gage ae between him and his vendori tboogb 
the liability of the veodor'mortgagor to bU 
mortgagee is not affected. It is clear, 
the retire, that the person who is interested 
in the payment mentioned in section 
69 must be a person who, as betweeu himself 
and the defendant, was not bound to pay, 
though the defendant may be under an obliga- 
tion to pay to a third party. C>Vre Jfotig<tfd* 
Mam mu v. .4tV^r(6) aol 

MttHi'nAr^ Cknn-ira San^y v. Jamnkir KurMri 
(7) h Whether the basis of section 09 is (He 
('omoinn Law action of money paid at the 
defendant's request" or the equitable doctrine 
nf subrogation, does not much matter, as the 
plaintiff can in either ca^e recover only from 
the person ultimately liable. (Sn ^fouU v. 
Ctjrrfft (S), per Cock burn, C..I., citing Leake} 
Sheldon on Subrogation, page 15, section 11]. 
In this case, if the plaintiff and the IsC defend- 
ant were the only two persons who had an 
interest in ilia property, and if the plamtiff 
had paid the whole of the Government 
revenue, he couh) not have recovered more 
than the share payable on account nf the pro- 
perty in the hands of the defendant. Is (Hs 
plaiuliffalso entitled to recover from the 
Ist defendant the prop*>rtionate share of the 
revenue payable on account of the propertise 
in the hands of 'Hh defendant, because tbe 
plaintiff is not the peraua liable to pay that 
Rumy If the plaintiff is allowed to recover 
fmtD tbe 1st defendant the amonnt payable 
both on account of (ha properties in bus hands 
and in the hands of the dth defendant, uoless 
tbe first defendant is in his turn subrogated to 
the rights of the plaintiff (which is more 
than doubtful), the first defendant would have 
been compelled to pay the amount really 
payable by Ihe 6th defendant; that, I think, 
would be uofair. The present eait is a soil 
fur contribution and It was, of coarse, necessary 
to make all persons who are liable to con- 
tribute, whether pereonally or oat of fheir 
properties, parties, io order to fia the 
proportionate amount wbleb each per^u 
was ultimately bound to pay. If sectico 
69 applies to a suit for coutribntiou, it may 
be that no effective relief could be given 
agaiost all tbe parties so as to dispose 
of all matters iu controversy 
avoid multiplicity of ssitv. Iu FtsUih AL ** 
Oumjan'Uk 12 it was doabtcl whether 

a suit for o.itnbutioo comes withio the 
(U) 1 0. 119: IOC. L. &. 20. 
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flOOpB of MCitOO 69. 

‘*Tbe por«on intorostod in tbo paftnonl 
of money’* ma^t, vre (bmk, be 4 pereon 
vrbo ie no6 hi'n^elf bound to p%y (He 
or any porfi^n of the a'n'mnt. Ik ie to be noted 
tbet there ere espre^i pro7i«i'>ne in the 
Contmot Aot for coniribntion in the eeeeeof 
joint prnmieorfl end co*earetien. (Section 
4^ oUnee i, end Motions iHend 147.) We 
ftre« therefore, incline 1 to hold thet >eetion 
69 d>e^ not epply to e aoit for eontrihntion 
ntell. The resalt ie the eppeel ie diemi'tMd 
with coste. 

Wettte, 0. J. — I agree. 

Appeal (fj4«ue*d. 
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Angnet II. 1916. 

preemh^Sir John Wellia, Ct., Chief Jaaiiee, 
end Mr. •laatice SnnivMe Aiyenger. 
NATRAR HDSdAiN tlEBRA LEVAl 
ROWTHBR iPo AMornfii‘*Cu(M4!iT< 

— *Apppcukt» 

veraH4 

Tub DBPUTT COLLECTOR or USILAM* 
PATI — PeTtmKBe-xRaapoxDBNT. 

tenil Ac<iui>iViO)i Act (7 of iee4>i ». 23— Itkatr of 
oirMr te eoMpinmfie% foe lejerp 
Hn»*ro ^ Aam^gt*. 

Where lend ie erquir«d for pahlie parfKieei, the 
owner thereof {eeotieWd to be co^peaae*o4 for any 
Injury dona to bi* ether lendi even th*>agh the loei 
U more then ooenierbeUnoed by the ndreetegei 
bo geioe by the exeeotion of the projeei. 

Sn^U r. CKerirtp Crow Aiit i w a Go. ( 1387 1 1 C. P AM; 
10 L. T. 898: 18 W, &. 1018: 88 IJV P. 397. followed. 

(q OBoh e CAM the owner ie Alee entitled co dA'neffee 
for dlDlniebedfAciUtlee of oontDenloAtloo nod eo o i e a 
to bie other leiMle. 

Appeal again at the award of the District 
Conrt of Mednre, in Original Patition Vo. 

2.13 of 1913. 

PACTS. ^Thie ie en appeal againet an 
award of the Diatriot Coart of Modore, dis' 
allowing certain tteioi claimed by the appel* 
lent in 4 Lend Ae^nieition coee. There woe a 
cheonel, and on tbe eidea of the ohanuel there 
were landa belooging to the claimant The 
Ooverpnient ip order to widen the ohannel 
and to make a dood bank oeqaired certain 
Unde belonging to tbe oUimont on one aide 

of it. 


By this aoqQiailioQ, the claimant had to 
cross over a great di*tance to go to his other 
lends for carrying manure, etc. Before the 
Deputy Collector, tbe claimant rlaimed com* 
penaetion even for this. Both the Depaty 
Colleeior and the District Conrt disallowed 
his cUiwi. Against that order, the present 
eppeel ie filed. 

Mesara. T. Jf. Remnekan'frn .-lif/nrnnd K. 
S. Joynrfima Atvar, for the Appellftnta. 

The f?orerani«af PJender, for the Respond- 
ent. 

J(7 no MB NT. h ere is unco n ( rad icted 
evidence that the remaining lancis of the 
cUimante were injunnoaly affrete<| by the 
constraction of the channel and flood bank. 
They are entitled to be c*onipen*ated for 
this iainry, even if the loaa was more than 
coenter balanced by the advantag«s *hey 
gained from the exeention of theorojrrt. 5op/a 
V. Ch^rinp Crtw Raiftcip Oo (1). What we 
have to conaidrr ia. what wonld he the injury 
to the elairaanta if tW were roUlvating the 
Unda themaelvee, aa they might if ao minded. 
It ia not very easy t4> assess the damagaa 
for diminished farllities of cornmanicatiooand 
access. The figarea and evidence of the 
elainanta are altogether extravagant; hut 
we think that in the absence of evidence 
to the contrary, Rs. 500 may fairly be 
allowed. Aa regard* tbe garden land dealt 
with in pamgranh 13 of the award, the 
Diatfiet Judge himself says, the lands are 
probably aa velnabU as wet lands, We 
increase the award from Rs, 760 to Rs. 1,000 
per arre. A* regards the naam lands in 
paragraph 12, we think the awaitl shoo Id 
be increased from Rs. 360 to Rs. 600 in 
view of the considerations mantinned by 
the Judge. As regarls psragraoh 1 1, we 
increase the award from Rs. 190 to Rs. 
230, ae one of the tamarind trees in 
1186 A was overlooked. 

There will be no order as to coats. 

Appeal partly aJhwt'i-, Decffe •no li fie I . 

(I) (1387) 3 0. P. m 38 L. 3, C. P. W: 18 h T 
803:16 W. R. 10 10. 
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SANilARAVtLC' PlIXAi V. UCfHl^AUI Plt,UI. 


MADRAS lUGH COt'RT. 

Secosp Civa Akppw. N"<\ ».r 1014 

Sept? t)?r Zi. 1915. 

— JuHtie© Sir Ayling, Kt., 

»nti Mp. Jostice Tyahji. 

SANKARiVRLL’ PIDLAJ. Miyo>{. nt uis 

AOOPTive qornfiK avu stxr fkicsh, 

KARCPPAYKK AMMAI. -PcAixripf- 

ApPEr.UNT 

MUTHUSAMI PIULAI-DtfPCiPixT— 

in^n.,mytre I in o;* (•«•<». wAWW .er<4trp< 

—P of IK 

/<Tiv,4f* f,f It fli H hi fiecf of -. ‘•I F> oi»«'» f V 

Aef i/r../lSH8), jj, ^ 

8«crion 17 of Che R*'ffHtrtttion Aec «)«»• not Applr 
to imitwr ju'liciul pr^ecJm^*, wlkoiher rv>n«i»iiiG 
M plecelini;^ AM hy v-t p^rtie* ornforiJvro intiile 
by Che UourC. (p ^l>l, col. I | 

Whure, cherotor.', H V'on|»r iinU' Arri«e<l ai by ifc? 
pirtleft Co A cn*e l» aoc *rp «r>ceii in Mi* lann^ of 
the aeon*o of th" Courl. such ci»n|>iMmi»« can 
bo ndiluccd in eri<l<nce in % •ulxeri icnt mit not* 
srjchulnnJinir chat it ha« not bcun rcieiMorcJ, [p Ml 
col. ^.J * 

Vnit » OnnjM S*r#n JifiM, 80 A. I7l* tt 
1. A. 9. zn, VV S rSir P. C J. m pr,iN.t 
^nni T. L^k»Km* A a/, :j ’ M >V> ; 80 I. A 101* A f 
Vf. S, 0 M. t. J. 147. ' 

Whoro. t claim by ■ Hin<la «r»dn«r to t cent in 
property a« sbMluco owner w»» ciiopromij«l 
by pivinff Co Che clnimnnr ooe.foiirth of tho 
property in UispTicr and it wn» ndmUced that this 
one-toMreh wi- Ur in ex.^es. of w»,at sho would 
Uivo been entitled to «! if it were io(ende<l 
merely to take the plnee of her ma*ncenance, 

ArM, that the presutnpti'm uf Hindu Law that 
in 4 emnsrer by a llinda male to a lliadu female onle 
a hroiced ercale » irrauccd. JhI not apply tad 
that the Cranafer wai an absolate Cmnsfcr eov 
onied by section M of the Trnnsfer of 
Act, [p. 252, eol, 2.] ™P^My 


Second appeiil against tlie de.'re* of th< 
Court of the Temporary Sjb>nUr»Hte Judice 
of RacanHd nt Matlum, in App^ui .Suit Sik 5i;j 
of 1913, pteferre.l avainat ihnt of the Coarf 
of the UGtrict MuiiMf of Salur, iu Oriiriiml 
Suit No. WJ of 191i2. 


FACTS of 
judgment. 


the CM? appear from the 


In .W^M» ChHfn V. Vtngu Nachinr (1) and 
R^eula Parii ClteUmaHna v. SuvtUa Parti 
Pnma Hote ( 2 ), it was held that only orders 
or decree.^ of Court do not reqoire registration, 
while compromise petitions filed in the course 
of the suit do require it. No decree wascaesed 
upon Eihihit B and the suit teas diamiMed. 

As regards the interest taken by the widow, 
the general presumption is, that a Hindu 
widow Ukesonly a life- interest id the esUte 
transferred to her by a male. The property 
c< given to the widow for "food and clothing’* 
an.1 It means that only a life-interest ie ic 
tended to be given to her. 

Mr. 7*. M. Kn'ihHafH'ami Aiynr, for the Ele- 
spomlent: — The document is admissible in evi« 
dense without registration, as it was referred 
to m the order disposing of che suit and was in 
fact acted upon. Btu'ieKri ^uik v. (7«»pi Siran 
Sa N (3), Prauat Annt v. Ukikmi Anni (4). 

As regards the interest taken by the widow, 
the intentmn that might be ascribed 
to the trtnsfeixir, must be in accordance 
with (he intention that he may be presumed 
U have onder section b of the Transfer of 
rroperty Act and eectioh 82 of the Indian 
Succeasion Act. Inthiecasethe widow asserted 
an absolute right to the whole property, and 
she was given l/4th of the property. The 
intent jop, therefore, was rather to give her an 
absolute interest than merely a life- interest. 

JUDGMENT, 

TrsiUJ, J.— Two main questions arise for 
decision in this appeal, in which the righte 
of the parties under Bihibit II have to be 
determined. 

The question is whether Exhibit U 
r^uired registration, or whether it can be 
adduced iu evidence and can affect immove. 
able property not withatauding that it has not 
been rogi>.tered. This question depends 
primenly upon the effect of sections 17 aud 
49 of (he Indian Registration Act, Section 
17 provides in the 6 ret iustance that the 
documents mentioned thereinafter shall be 
registered if the property to wbieb they relate 


Mr. K. V. Krithnaivami Atuar. for thm 
AppeUaut..-Bsbibit II i? ^m! 

promise and it le only under that Hocnm#R» 
that the defendant claims. U in neither a 
nor oHer withi,. ihe n.e,.,ing 
iMtiiin 17 nf tl.« Regutraiion An .od d„., 
reqnire regietration. 


0) a H± Caa.TOl; 33 II. lOfc 6 H. L. T. 813* » 
SI. 1*. J, <0. 

<«) 18 r»a, Caa. 817: 36 M. 4ft lO M. L. T. 28ft *1 

w. .s.m 

/s V^iS* ^ « I. A. ft 2 0. W. S.njPi 7 Sar P. 

C. J. 87ft 

Mft a L A- loii 3 a ff, N. 4S8j 9N. b. 
•. 147. • 


Vot xzxi] imus 

WKAUTKLQ ?tLUl V. UOtaoeAMl mllai. 
is Bitoateii) wrUin dwtneta. Then oerUm 
olftMee of dooomenie af* mentioned which 
M ell each as operate to create, declare, 
^sgn, limit or extingaiab any right, title or 
interest in immoveabte property; and include 
IcMes. Then the second sob'Section 
of reclion 17 excepts twelve kinds of d«cnmenta 
which seed not be registered, though it might 
otherwiM have been considered that rlaoses 
Ch) and (f) of sab'SeetioD (1) covered them, in 
other words, that they were documeuts of 
the oUtses mentioned above. Amongst the 
excepted class of does men te is mentioned, 
Any decree or order of a Court or any award." 

Section 49 providae tAieratia that no docu« 
ment required by section 17 to be registered 
shall affect any immoveable property compris- 
ed therein unless it has been registered. 

The tint argument of the appellant is 
that Exhibit 11 is a non 'testamentary instru- 
ment purporting to create an interest io Twal 
property and ongbi, therefore, to be register- 
ed under section 17, unless it is a decree or 
order of the Court, and that it is not a decree 
or order. 

On this question there are two short 
dicta of the Privy Council to which it is 
necessary to refer. The first of them occurs 
in BindetH Natk v. Cesga Sar«iH Saku (3). 
Their Lordships there state that '*they 
are satisfied thst the provisions of eectiou 
17 of the Act du not apply to proper 
judicial procsedings, whelbte consisting of 
pleadings 61ed by the parties, or of orders 
made by the Court." Then in Prcnal Amni 
V. LaUhmi Auni (4) they state; “the ran- 
namah was not registered io accordance 
with the Act of lb 77; bot the objection 
founded upon its non-registratiou does not, 
in their Lordships’ opioioo, apply to its 
stipulatioos and provtsioue iu so far as these 
were incorporated with, sud given effect to 
by, the order made upon it by (he Subor- 
dinate Judge in the suit of 188g. The 
rosinamoA, in so far as it was submitted to 
and was acted upon judicially by the learned 
Judge, was in itself a step of judicial 
procedure not requiriug registration; and 
any order pronounced in terms of it con- 
stituted res ;udtM^a, binding upon both the 
parties to this appeal who gave their consent 
to it." 

It seems to me that wbeu these two 
passages in their Lordships’ judgments ere 


0A5SS. 


read together,— and it is atgniKcant that 
Lord Watson delivered the opinion of tho 
Privy Council in each rase-the principle 
upon which their Lordships proceeded 
appears to be (hat, inasmuch ns under 
the law aa regards registration read 
together with the law relating to n*«;Wicwfn, 
orders and decrees of the Court do not 
require to Iw registered, all kucIi other 
judicial po*ceedinga alao as are iiece^ary 
to be referred to in r»rd«r (o determine 
what it is that haa bernme rp$ iwUrata 
—all such «Mher judicial proceed ing.a also 
are exreoted fiom the provisions of the 
Indian RegiairaHon Act: unless this were 
the case, the lew relating to res /wheatn 
would U subject t<i the proceedings of 
the Court being registered, which, it is 
clear, con Id not have bsen the intention of 
the Legislature. 

There are two decisions of this Court 
bearing upon the point under consideration, 
appapantlyronfficting with each other, .Vci«#aH 
CArtty V. Vengv Suehiar (i and Hnvuh ParU 
Cketamnnna V. Hnrufa Parii Worn a Roie (2). J6 
seems to me that it is unnece^xary fop us in 
the present csxe to deteruiine the quextion 
on which the conflict of opinion arises. 
For Uking the view of (he Privy Council 
to he as I understand i(, in the present 
case, it s*ems (o me that the comoosition 
belween the parties must be taken to 
have been incorporated in the decree of 
the Court, Rah•bi^ V. which refers in terms 
to the Cfjisproru'xe, R.thihit 11. and purport't to 
sanction it fin Iwhslf »)f tlio nn’ivr. If is 
true that (he nltiinnle, 0 |H-mrivo i'»rt of 
the decree piirpoi'U (o he uwivly (hut 
the suit shall lie d'xmixsed. vet is id as 
a whole, it sacm'i (o me to bu cloer that 
the decree liiCvirpurMtes the lerm^ id the 
Qiiuproui ixe. 

I feel, the<«f*irc. n.i hesitation in niviving 
at (ho Oil*, do -ion rliat tho lov^r ApojlUte 
Court wax ri„*ht in the isiuclosioii at 
which it ..r"*veil, (hat Kx'dbii U oin be 
adduced in rMdaMc*i aiiu c.in be rva<( as 
part of the d-oreo. Brbibit V, so as to 
affect the immovesbla property com prom ieed 
therein notwithstanding that it has not been 
registered. 

I come to the «ro«d point which was 
argued "bef ire as, namely, that «n tKe 
•ime ci>fieiru,.'tioa ' uf Exhibit IL fhe' ist 

• . — • •••». .sM, • •••»«•. _ , • •• < . • 
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defendant tl.epein n-ft^n ed t«), acquired only 
ft hojited OP a widow'^ e«Ute io ibe 
property mentioned. We bad recently to 
consider in .Second Appeal No. 2?69 of 
19 3 the effect of the deciHions of the 
Pnvy CoDncil and of the CodHa of India 
which lay doiTu thftt the ordinary intention 
of a Hindo lo loMug a Iransfep of 
property to a Hindu worgan onght lu be 
taken into couRideratmn when the deed of 
transfer is to be construed, and that the 
presomptmn, in the absence of sonelhine 
clear to show the coni raiy, ^ tint only a 
limited estate is granted; the presomption 
may be rebutted by words ehowine that 
urvrestncted power to alienate was given 
or that the estate was lo be heritable by 
the heirs of the woman, and not to revert 
to the heirs of the graiit/.r of the interest 
I ixiinud out in that appeal that this rale 
must ^ taken to be an exception to the 
general law laid down io section ^ of the 
fransrer of Property Act and section of 
the Indian aoccession Act. and tbooeb I 
was myself inclined in (hat case to take 
|l.a v.,« thnl (!.a fall Hghta were »iv.n 
to the dnoee under (he inetrument, 1 felt 
preweo by ih, fact th.l both the low.r 
Coorta hail decided to the contrary effect 
and that ray learned brother agreed with 

I 

thought that it was not a caee in which 
It was incumbent upon me »o give effect 
0 my own me .nation,. I, therefore, agreed 
to tba dismissal of that appsah 

In the present cisa, ihe eircumstances 
seem to be materially different. We have 
the fact, Jim uf all, that Exhibit II wm 
a compromise m the course of a litigation 
brirtight about, as is clear from the facts 
oeDtioned to as, by the widow fnr the 
express purpose of asserting an absolute 
ngbt to the properly which was the 
Mbject.matrer of Original Sait No. 4dS9 

in Exhibit 11, baa no right, interest or 

cUim whatever m the property allotted to 
the widow; on the other band, there is no 

to the fact that the 
ablate rights given noder Exhibit II to 
towards - her food and 
clothing chargee.'^ Thirdly, the property 
to the w«ow i/ooTJ 

p^t el the eppelliAt^s cm that this oag. 
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fourth would be far In excess of what 
she would have been entitled to get if 
It were intended merely to take the place of 
her maintenance. On these facte, it seems 
to me that it is section 8 of the Transfer 
of Property Act rather than the presump* 
tion of what a Hindu would ordinarily do 
when he purports to transfer, of his own 
free will property to a Hindu woman, that 
should govern the ronstractiou of this 
document. It seems to roe that there is 
nothing to show that the dominant factor 
was the desire or the intention of the 
t«nsferor to give only such an interest in 
the p^perty as he would of his own free 
will like to give. The parties were at arm*s 
length. A claim was pot forward to the 
ahsoluie title to the whole of the property 
and that claim was compromised by 
giving to the claimant one* fourth of the 
property. It seems to me. therefore, that 
there is no room for the preeuroptioo 
being drawn that that ona*foQrth of the 
property must have been given on the 
terms on which it would have be^n given 
had it been a free gift. It seems to me 
that as a consequence, Exhibit II most be 
given effect to as an absolute tiaosfer 
of tbe property, in accordance with the 
decision under appeal. 

1 would, therefore, dismiss the appeal with 
oosls. 

Ayuko, J. — I entirely concur with my 
learned brother in holding that the ratina* 
mah. Exhibit 11, does not require registrstioo 
to render it admissible in evidence or 
operative as a transfer of the soit property to 
Uinakshi. 

As regards its correct interpretation, 1 am 
not free from doubt; but as my learned 
brother is clearly of opinion that the coo* 
stroetioo adopted by tbe lower Appellate 
Court ia correct, 1 am am not prepared to 
differ from him on this point. 

The second appeal is dismissed with costa. 

Appeal diVmused. 
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MADRAS HI^H COURT. 

Apfi4l AOAiirrr Ohdik Ko. 2S2 of 1914. 
September 24, 1915. 

Mr. JoAtiod SAdMi7% Aij«r and 
Mr. Jofttica Kapiar. 

AKTONI JUAS PRABHU— niPKNDAXt 

No. 1 — APPItLAMT 

V0nus 

RAMAKRISHKATYA ahd othcss — 
P(r41VTIFP ANO DcFSND 4NT$ — JUspOKOKKtS. 
Civ»< PmcHvr* Coiie (4xt V I90S>. «. 161, 0. XLt. 

dddUicn cf—TUmttmt 

toiiN'r Court — ^rottd^rt. 

W1mt« AO Appellita Covt add* o mw partF, H 
Jus inhorant powap to nrapa* tho dacraa M tbo 
Court of fiiat iaotaaeo and rooiaad tbo cam for 
rO'lHal. Tbio po«or b«o not booo t*kca ava^ bj 
Ordor XLl, r«!o !29» Ciril Pmodoro Code. 

Appeal againet tbe order of the Dieirkt 
Conrt of South Cauara, in Appeal Suit 
No. 279 of 1913, praferi^ ag^ioel the 
decree of the Coart of the Dietriet Mooaif 
of Mangalore, in Original Suit No. 10 of 
1912. 

FACTS. — Tbe euit wae for a deolaration 
that the plaintiff was entitled to take waUr 
to bit Geld from a channel adjoining the 
field of the defendaut and for an injunction 
to ratirain tba latter from interfering with 
the pJaintiS'e right. The Court of firat 
ioetanca daoreed tbe suit. On appeal, the 
Dietriet Judge thought that tba addition 
of a new party waa necaeaary and eo be 
added that pikrty and ramauded the euit 
for freeh diapoeal. Againet the eaid order 
of remaud, tbe praeent Civil ^liecellaoeooe 
Appeal wae Glad. 

Mr. TT. VegNaaorovena if d<g<i, for the Appel* 
last: The power to remand ia only a power 
conferred by Statute. Inthiacaee the remand 
by the lower Appellate Court wae eutiruly 
wiihnot juriediotioo. Order Xbl, rule 
Civil Proeedure Code, faae no application, aa 
the Court of firet ioetanee did uoi diepoae 
of tbe owe on a preliminary point. So 
far ae power to remand ie couceroed, there 
bae been no ohaoge in tbe law. Though 
aeotion 564 of tbe Code of 1882 faae not 
been re*eQaeted in the Code of 1908, the 
power to remand under the new Code la the 
same ae under tbe old Coda Nofita Chendm 
Tripatt v. Pnn iTmAno Dry (1). The proeo* 
dure which ought to have been followed by 

(I) 80 luU. Cae. 89j 41 0. 108( 19 a L.J.Cia. 


the Appellate Court waa to have framed 
the neoeamry lAAoea and beard the ca«e 
itaelf or t*) have tent the ca«e down under 
Order XLI, rale 25. O^n^JtK nkik^tii v. 
Bkikaji frr(«AM4(2) aud nelu MtUacheri tVayar 
T. Chindu (3). 

Mr. P. V. Parainfftp<ir<t Fw for Mr, 0. 
V. At»>tntakfi4hna fpc*' and Mr. B. Sitarama 
Ji*to, for the Rewpondenta, were uot called 
npon. 

JUDGMENT. 

SaOAsiva Aiyac, J. — 1 agree that the 
appeal ahonld be di.4uisM<l with plaintiff's 
coeia. 

The Appellate Court baa power to 
reveree and remaml for re>trial in a case 
like the preeeiit where a new party ie added 
in appeal. That power ia inherent in the 
Court and hae uot been taken away 
by anything in Order XLI, rale 23 of the 
Code nf Civil Procedure, ee^cially aa the 
prohibitory prnviaion in eection 5d4 of the 
old Code of Civil Procedure haa not been 
reprodneed in the oew Code. 

NAriaa. J.-«l have held «):«ewhere that the 
power to rerueiid is limited to caaea wboro 
decisiona on preliminary pninUare aet aaide 
by tbe Appellate Court . Thia view applies 
only, however, Ut casex where the construe* 
tion of Order XL t. rules 23, 24, 25 ia a 
(lecidiog factor. Ju my opinion, where an 
Appellate CtJiH has added a party, tboae 
rules are inapplicable and we have to seek 
the proper procedare in section 151, the 
Code not having made rulea applicable to 
the poeition. We are not shown any reason 
why the procedore of the lower Appellate 
Court M nnsu^tsinable and 1 think that it ia 
on the whole the mo*t convenieot. The 
appeal will be dismissed with costs of plsin* 
tiff. 

App^l ilitmiinfl. 

(8) 10 B 99H. 

( 9 ) 1911 . 167 . 



Adveca»e Court 

jgfT'^ii A KtshfnJr 
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(if.ASCV V. OLISCT. 

BURMA CHIEF COURT. 

FULL BENCH. 

CcTJL Revi*jio.v PsTinos Nft. 9 ot 1914. 
JaoDftr/ 13» lt/15. 

Prtienfi^ Ja-itice Sir Ch«rles Kt.» 
Chief Judge, JoMice Sir Henry Hertnoll, Kt., 
, and .Mr. JoRtiee Parletf. 

BRIDGET THERESA MART GLANCT— 
Petiti* >er 

rrrartti 

JAMK.S CLANCY— Rr^pn^(>Fvr 

Dmw Art (/rw r^6P/. * \>‘ ^ 

.2 

in jtltny prtiUnn, ,frtt tf. 
Thc^lU{ftncr um] ih^ weiv 

They InrJ tn^eiher llll^ 
IJiW when the pel, t„,ner Ml ihr re-Mond-^at „w\t,e 

tmpertie h«l>it,, K.t,ee f hen. they iu*trr mei. 

™ whnmM in rK<. In,i,„»rmy. Mi i|,« 

obwinej h,i fn>n, iW «V,r Ofter and «rMe 

him Jn reply i„ ,|,j». V wrme -yon aik m«. if 
T htieever m,*poflrtncird my.Hfwiih aav •v.man 

^0 pehtmner (hereupim f.^ dimrer on Hk' 

grftHocI «f odnltery rmipled with deiertUm: 

’ ^h-rN/,«p) ihai ifce admlMion 

^1“’ cirtum.Unee*. (ber» ««$ 

P veiTcouT''^ •**'““ "”'*• iP-*«.co».2: 

F«r Fet. C /.— DmucUoalion from n>li«iABfl 

f<;rni?r'‘ M .atfrirat e,«” 

TfhichH.^ *»biainibr rhr rnnedy 

yhicl, I he Inw pm^de. fo, «« jajufr.I *ife «»! 

delaying preiculiBK a pci ii ion. fo M eel i I 

Prr J . . a w^e wh« 

hOD, mu»l nve rvulence of conduct ST her Mrl 

•howiog „nm,rtnknUly cbat .ucb de.rrtM. HS 
agnin^t her w,.h actircly e^nrerted Tli# 

JV" fSm in 

•pile of her w,. I,, [p. 2 r«, eoj 4.] 

Sulwqueiit conduct cannot imnaform wh.i ... 

i:^T7v 

Mr. Ray, for the Applicaaf, 

JUDGMENT. 

Fox, C. J. In thia caaa. the wife petitioned 
for divorce from her hoaUnd on tbe ^rnanda 
of 1.IB d«ert.on anH .dnil.ry, ri.« Ufition 
-a.pre»ent»a on the 2 nd December ,912 

18H2 '“Ta®’ V"* “m 'ioce May 

1882. The only evidence of (he hnehand’e 

W?i!. iS’’. jM V“"'‘‘‘'” '* >>'“ ■" * 

jrtter dated the Uth Koveniber 1911 veritten 

MriiW defended the aoii. The 

*** ‘’“b»d »»9 «t Hie «nje a CWror- 
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Sergeant id a British RegimeDt. They cam® 
with the regiment to Mandalay in January 
• F91, and lived there together until May 
Jo92, when the wife returned to her parents' 
hooae in Madraa. Her life during this 
periled most have been a very anhappy one. 
Her ha^hand wag much addicted to drink 
and wag twice tried for dronkenne^a whilst 
she wag living with him. He freqaently 
Mopped away from their home Ute at night, 
and wag ofun out the whole night, bat 
evidently not on doty. He neglected her 
and did Mt give her aafficient money to get 
necegaarieg, and in '•onsequence, she had to 
■ell her jewellery and wedding presenta and 
to obtain money from her parents. She 
id mils tint she ansperled he had been 
gniUy of adoliery daring the period, hot she 
diwa not say that she ever taxed him «ith 
It at the time. They parted amicably when 
ahe went to Madras, he promising to send 
her money. She says, she did not leave him 
with the idea of parting with him altogether. 
Her reasons for going away from him were 
that frhe was very anhappy owing to his 
grossly intemperate habits and his neglect 
of her, bat she hoped be wo a Id reform and 
have her back. Any hope of hie reformshe 
have entertained, mnaf soon havs been 
dispelled, for he wss tried again for drorken- 
ness, and was then reduced to the ranks. 
He sent Iw no money, and sho in 18911 
commenced I raining for qualification ae a 
nuiwe- She obrained qualifying certificates 
in 1895 and earned her livelihood asa nurse 
until 1906. Since then she has been manag* 
ingan hotel. From Mandalay, her husband’s 
regiment went to Lucknow, and he took his 
discharge from the army there. From 
Lncfcfiow, he wrote to her a few lattere which 
she describes aa just ordinary letters, and 
she wrote to him. She saya that he never 
seked her to re* join him She does not say 
that ahe ever asked him to take her back and 
to provide her with a home. He wrote and 
told her he was going to England, and be 
left India in 1900 without giving her any 
address. She got his address through the 
urd wrote him two letters in 
Iww and CD9 in 1903, but received no 
twpheatq tbemt tbe Ust was returned' through 
^0 D«d Letter Office. In 1909, ahe want 
to England id attendance on a lady, but did 
*^^i*f* letter, which received a 

Tvpty a his letter of tee I8th NerembW 
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191 was evidently i^9pir«d by «oDe Liwy«r. 
It most bekve betn to obltin fmm 

him Admiftsioos of his having committed 
adultery amce they paHed. The reply was 
callous in the extreme, but I do not take it 
that he meant that he had set! need several 
respectable women. It poes to show that he 
bad *>ever reformed hia life, and that he did 
uot mean to do so. 

The explanation the petitioner gives of 
her long delay io bringing the suit wa<, 
that sha thought he would ref«*riu 
end re*join her, that her religion 

made her very reloctant to seek a divorce, 
and fArVdiy. that until she received his last 
letter she did not know his address. 

Three questions arise in the case: the finl 
being whether there was a desertion or 
abandoDcsent of her against her wish, the 
second, whether hie having committed adoltery 
has been aofficiently proved, and tha thtni, 
whether she has not unreasonably delayed 
taking proceedings, 

Upon tbe question of abandonment of her 
agaioat her wish, it appears to me that her 
evidence is very doubtful. It was by her 
own wish that she went bark to her parents. 
It is difficult to believe that she could have 
hoped that be would reform his life wlien 
sbe was away from him. If he did not reform 
when she was with him, it must have 
deeurred to that be was less likely to 
reform if ehe left him. It strikes me that 
the jeal state of affaire must bav*e been that 
she had made up her mind that she could 
not go on living with such a dissolute 
drunkard as he was. Hie stopping nut so 
frequently at sights, could only have one 
neauing, and judging from bis continued 
bad conduct, his treatment of her and bis 
last letter, it is difficult to believe that if she 
bad taxed him with adoltery then, he 
would not have admitted it. or at any rate 
that sbe could not have found out from other 
ooQ.eamroissioaed officers in the regiment 
where her husband was reputed to spend 
an many nights, and bare obtained evidence 
of his adoltery then. 

If life with him was beyond endurance at 
Mandalay, the could scarcely haveeutertaiu* 
ed a wish to rejoin him when she heard be 
bad been reduced to the rank* for drunken* 
Peas. Her entering inta training to become a 
nurse cuppears to iodreata very phtqly that 


she made up her mind ae far hack aM 
that she would have to male her own tiveli* 
hood and that there was practically no 
likelihood of her ever living again with the 
drunkard she wsxtievl to in matrimony. Her 
religion forbade her to think <tf the tie beiug 
cut. She must have made up her mind to 
face the situatiun, and she did this with 
cou rage. 

The ordinary rule le that the aljnnd<mment 
must have been against the expressed wish 
of the party abandoned. I see no sufficient 
ground fur departing from that rule in the 
present case. There is no evidence that she 
ever expressed a wi«h bi return to co.habita* 
tiori with her husband. Altlmugh he 
abandoned her, abandimisent against her 'vish 
if nor proved. 

On the questionof adultery of the husband, 
cunsidering the picture the pstitioner gives 
of him and his conduct towai^s her, 1 should 
be prepared to hold that hie admission of it 
in hia letter a*as sufficient prrvd. 

k pon the i|uestinn of delay in presenting 
the petition, although she may have had no 
evidence to prove the adultery until she 
received her hosband'a letter in 1911, it is 
difficult to believe that she could not have 
obtained evidenc* to substantiate it if she 
bad made some effort to obtain it. 

Probably such a man as be has been, a 
man who evidently wanted to get rid of hie 
wife very soor. after their marriage, would 
have admitted adultery at any time she 
taxed him with it. It is difficult to believe 
thatshe did not ask him fur some explanation 
of where he had been spending the nights on 
which he was frequartly absent from her in 
Mandslay,aDd that she could not have found 
oat whether anything he told her was true 
or not. It may, no doubt, have been difficult 
for her to 6nd out what sort of life be waa 
leading after he left India, but he was in 
India for eight years after they parted and 
it can acarcely have bee a impossible for her 
to have gone to where he was at some time 
during those years to find out what sort of 
life he was leading. 

It ie pot neceasery to put her want of aciioo 
down to ioJifference on her part as to what 
bis life was. It is more likely to have been 
doe to a conviction thut he was beyond all 
hope of refo>Bi,and that sbe could do no good 
either to him or for Leraelf by doing any' 
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thing. in vi«w of h«r belief at the 

tiiQA that divorce was uot open to her. Dis« 
inclination from religiuas motives cannot be 
regarded as sofficient excnse for not taking 
action fnr obtaining Ibe reined; which the 
law provides for an injored wife, and for 
delaying presenting a petition for probahl; 
over twenty years aftei the time when one 
might have been presented. 

On thii ground also 1 do not think tbe 
petitioner '^as entitled to a decree for divorce. 

1 wonld not confirm the decree of the Dis- 
trict Court. 

lliHTNOLU J.' The petitioner applies for and 
has been granted a decree for a diasolotion 
of her marriage with the respondent on tbe 
ground ofhia adultery cnupletl with desertion. 
It is petitioner's case that she and respondent 
were married on tbe I2th Aogost 1890. that 
they lived together till May 18^2, when 
petitioner left respondent owing to bis 
intemperaU habiU. Respondent waa then 
stationed in Mandalay. Petitioner went to 
Madras to her parents. Since then, she and 
respondent have never met. Respondent left 
the arm; year* ago when his time was op 
and returned to England. In 1911 petitioner 
who wished to obtain a divorce got into 
touch with reepondeni b; obtaining bis ad* 
dress from the War Office, and ahe sari that 
she receivsd tbe letter Exhibit B from him. 
Exhibit B contains tbe only evidence of 
adultery put forward. In it, respondent 
writes, and t see no reason to donbt that 
the letter comes from petitioner's hnsbaud : 
'*Tdn ask me if I have ever misc^nd acted 
myself with an; woman since yon end 1 
parted ? 1 have misconducted myself with 

several women since I parted with you, bail 
will not give yon tbeir bames for ohvioue 
reasons." Js this admission by itself sufficient 
to bold that adultery is pmved ? Tbe role of 
law as to the weight to be attached to an 
admission of this nsture is laid down in tbe 
case of hobinton v. tfebtason oml Lons (1), 
and is to tbe effect that tbe admiaaions of a 
wife charged with adnitery, nnsopported 
by soy confirmatory proof, may be acM upon 
as conclusive evidence upon which to pro* 
noance a divorce, provided tbe Coart is 
satisfied that tbe evidenoe is trust worthy and 

(1) t 8w. A Tr. 863; 27 Ir. J. UsL 81» 6 Jar. (a. a.) 
89?. 


that it amounts to a clear, distinet and 
unsqoivocal admission of adnitery. This mis 
was fo]|r>wed in the case of WiViam$ v. Wit* 
liamt and Padfield (2), in which case, t];s 
Jodge Ordinary aaid: 1 entirely cononr 
with ibe observations of the Lord Chief 
Jnstice as to tbe great danger of relyiog 
entirely npon such admissions. In each ease 
the question will bs whether all reasonable 
ground for suspicion is removed." 

In tbe present case I think that it woald 
be nnaafe to act on respondent's admisslou. 
He is written to in Englsnd from India by 
his wife after many years of separation from 
her. when he knows tfaal she is seeking a 
divorce. He never intends to meet ber 
again in this world. Wbat is easisr than 
to assist her by admitting adaltery, whetbsr 
hs baa committed it or not. He finishes up: 

I wish yon well and hope you will do well 
for A old lang syne.' " Again, the admission 
itasif is not satisfactory. It would bs more 
credible if it was an admission of visit* to 
prostitutes: but it requires a stretch of the 
imeginatiou to think that respondeat baa 
been iu the habit of compromising several 
women. 1 cannot take the etatament as 
sufficient proof of adultery. That being so. 
apart from the gaestion of tbe delay in briag- 
ing tbe proceedings, I am of opinioo that the 
petition mnat fail. 

1 would not, therefore, con fins ibe decree. 

Pa a (.ST, J.^Iu my opinion it is by no means 
clear what act or condoot is relied upon as 
constituting tbe desertion of the petitioner 
and from what dat* it commenced. ' 

A wife who seeks to prove desertion must 
give evidence of coudnet on her part sbowiag 
unmistakably that aneb desertion was sgaiust 
ber with actively expressed. FowU v. Fovit 
(3). Thebosbandmost have wilfully abseuted 
himself from her in *pite of ber wisb, Thomp~ 
eon T. Thompeon (4). 

The petition alleges (bat the petitioner left 
ber husband in Mandalay in 1892, and 
went to ber parents in Madras owjug to the 
intecDperate babifs of ber basband and bis 
inability to support ber. No doubt bis 
temperance and neglect to supply her with 

s 


(i) 1 P 4 D. »: 86 L. J. Ust. B; 18 h. T. fiia 

a e C. 200{ 8 0. L; E. 484 8 SbomeL. B.’ 1^* 

87 L. J. Met. 66i 1 8ir. 4 Tr, aii 4 iur. 
t».a) 7l7«8W.B.8e7. 
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funds led totyieirlifs together being very on* 
iieppy, bnt the petitiooer'e effidevit and evi- 
dence toake it clear that she left him by Dotnal 
agreement and ander the advice of hie 
aupericr officer, hoping, the aeya. that he 
iTOntd znend bie vaya. Freqnent and friend- 
ly comap&ndence, ahe aaya. pasaed i>etween 
ibes sntil 1900. There haa been no refoul 
hy the reapoodent of a ret^neat by the peli* 
tioner to reenme conjagal relatione, nor, if 
there bad been, vonld it have mnatitoted the 
offenee of desertion, FiiiOfrald v. FiVcgcre/t/ 
(b). Soch a reQoeet. however, might have 
been acme evidence that the desertion waa 
againet her wish, t consider that this caae 
differe widely from It'ood v. irivW (d), where 
the wife wia compelled at last hy debte 
to eepante from ber hnabaod^ bat aha did 
all aha coald to prevent an entire separation 
and to make it practicable for them tn live 
together again. In tbai case the rale was 
not qneationed that, until the hasband and 
wife have again cn*habited. nobeeqnent 
eondnct cannot (ranaform what waa a volun- 
tary reparation into desertion by thehoshand. 
I coneider. therefore, that the petitioner haa 
failed to prove an abandonment against her 
wiah. In view of the terms of the reapondent's 
letter and the circomataocea under which 
and tbe period at which it waa written, 1 
abootd heaitate to accept it by itaelf as a 
iofficieiit proof of adnltery committed by him. 

Vor theae reaaons. therefore, I agree that 
tbe decree abonld not be cooBrned. 

Decree vM nn^rmtd. 

(6) I P. A D. L y. Mst. 14; 19 1. T. 676; It 
W. B. 8^4. 

(9) 9 0. 496; 1 C. L R. 


MADRAS HIGH COURT. 

Sbcomd Civil ArrasL No. Ut4 of 191S. 
September 14, 19 J 5. 

Preaenfi— Mr. Joatice Spencer and 
Mr. Jaetiee Tyabji. 

A. ST76BANNA a'ho OTUBaa^PLaiNTirra 
— AvrELLajrra 
vereKe 

Tbb SKCRETART op state pok INDIA 
fg COUNCIL, TBR COR TBS COLLECTOR 
OP NORTH ABCOT— DEPftmagt^ 
BfaPOVDERT. 


OrBer rttumpii»n—8uif /or dffltiroU’pn 9S lObm* 
der'it nfhr to LoM tend Jrrt of e4«eMtneiif, icAca wniA. 

/or MmrrflfttioH of order rfMrHf.tio 

— Limi/otiom A<f(tXof ISlOftl. 3‘h. IBI. 

Where fhe t^’ulteelor rrsutni'H n lAnut 

on Aci‘«»uni of rUe intfraitM.'* rnilure t<i fiilKI thu 
mndilHw* t»f (he jxmhi At»l the in'*Hi</rtr aocil nfier 
12 veAr» for e tlrclnnilinii thn( he wax eiilittei] (o 
iMtId (he Isiiil fn*t* of Akxc*i.nfrikl: 

ifr/4, (II that the pUilnlilf wax i>i>t oiiiidod (o 
nbrain fiirh a JoclAJiitKiii wirhoui llio 

Cellevtof'e <ir«l(T, TexumliiiC (he tec nxiil<>; fp. 

2i~0. ci*l. I.] 

'Iji (haC the suit for cxocelUrioii of the onler 
miffht (o hAve been hn»uitht wiiliMi on.t vex- of ihe 
dAtv ul i(a iMAiiiitf under Article H of the Uniitacioti 
Av(. [p. 89 , oil. I.; 

Seennd appeal against the decree of the 
District Court of North Arcot, in Appenl 
Sait Kn. 4^61 of iDll, preferred iigniiiAt 
that of (he Conrf of the District .Monaif 
of Chittoor, in Original Suit No, 719 of 
1909. 

PACTS.— Plaintiir la the appellant. The 
defends i>t ia the Governtuent. Plaintiff is 
a tiouihondam tH«M///rr. i.«., owner of an 
('■flAt granted for the upkeep of irrigation 
works. Under (he cHOm title deed he was 
boond to keep the irrigation works in 
repair, bat aahseqnently, the Government 
placed the repair of these irrigation works 
nnUertheminor irrigation ay stem. They nnler- 
took to repair the irrigation works and plaintiff 
waa asked to contribate Ra. 7o towards the 
coat of repairs. The plwintiff agreed (o it 
hot wanted time. A long time after the 
villagH official cnmnnoicated (o him that if 
the money was not paid within three months, 
(he (Mnm would betesomed he then Applied 
for lime and there was im reply. The 

Deputy Collsctorafterwards communicAted to 
the plaintiff an order of the Collector resaming 
the /Num. Plaintiff b^^^ught the present snit 
for a derlartion that he was entitled to hold 
the laud free of assessment. B«)ib (he lower 
Courts foand that repairs to the irrigation 
works were neceasary, that lime had been 
given to the plaintiff to pay but he had not 
paid and (bat the imrm bad been rightly 
leaumed and that aait not having been 
inatitnfed within one year waa barred by 
limitation under Article 14 of Schedule I of 
Limitation Act. 

Mr. V. R. PonntMticmy Aiyanffar, for tbe 
Appellant: My propositions are^ 

fl) Thai tbe Government have no right 
tu alfbr the conditiaaa otice tised by 
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tlie tnsffi tit]e*<ieed, by meana of a 

G. 0. which was never coamonkated to me. 

2. That if by my condoct I am estopped 
from raismpthat eoDtention, the Collector io 
this case has never considered the 
question whether this incm shoo Id be 
resomed. 

3. That both the lower CoarU are wrong 
in snpposing that the anit h barred by Kmi' 
tation. 

As regards the inomi titls*deed clearly 
casta the burden of keeping the tank in 
repair open roe and the Government have 
no right to alter those conditions by means 
of a general G. 0. issued by them. 

[Spbmccr, you have accepted those 

alterations and agreed to pay the cost of 
repair.] 

Mr. V.Ti. Ponmvawmt/ Not that 

1 willingly accepted it; it was forced npon 
ms. 1 insisted that the tank was in gnod 
eondition and required do repair. 

[SsBHCBK, J.— Rut both the lower Coorts 
6nd that against yon.] 

Ur. V. R. Ponnutaicmff d <*yaeger.-~71ien 
my next proposition is, if 1 sccepled the 
liability to pay tbs cost of repair, so 
sufficient opportunity was given to me for 
payment. I demanded eix reontb^' time, bot 
I was told that 1 was granted only tbres 
months’ time. I got no order from the Cob 
lector providing that in case I did not pay 
within three months, my indm wonid be 
resomed. That order was nsver communi* 
cated to me. 

[SfasciKi J.— But the Officer of Government 
told you of tbs order.] 

Ur. V. £. Ronnutawmit Ai'ponpor.— It that 
onongh? Should not I get coBetbing 
from the Collector directlyP Am 1 to 
regulate my condnet according to the 
oral information 1 receive from sub- 
ordinate officials^ Tbs Statute easts the 
power to resume only upon the Collector, 
and should he not deal with me direct in 
writing? 

iTrsBj!, Spencer, J. has pointed out 
that there was an oral commonication. j 
, Mr. V. R. ^oimusowme dipait 0 ar,~Tbe 
order distinctly says that if the money is 
not paid within three months, the tmim would 
be rganmed. Does it not visit ms with 


penal coosequencea? Am I not entitled to 
get something in writing from Collector? 
The Standing Orders of ths Board of Bevenne 
require notice before resnmption. Whereie 
that notice in this case? In the case of ordf- 
nury landlords and tenants notice in writingis 
essential to pni an end to tbe tens 'v, 
and why ehoold it be less so in tbe oa<* 
of an in»wtdar? Ha can claim equal rights 
witb Government. His rights are defined 
to him under tbe inam title* deed and if 
they are infringed, your Lordships are here 
to enforce bis rights. 

[Sreaesa, J.— In this case, the CoUsetorbu 
resumed the laam.] 

Mr. V. R. PoenuMretny Aiu^»^ar.—You 
Lordships have to see whether the rMump* 
tion waa reasomble nnderthe circamstancsi. 
In this case, thsrs was neither a notice 
me, nor did the Collector consider tbe 
qnestion whether this tnam should be 
resumed or not. He put an end to valuable 
rights by dealing with the tnam in a 
routine manner. He never applied hrs 
mind to tbe question of resumption. 

(SeiMcas, J.^Tben what do you say as 
to limitation?] 

M**. V. R. Ponntwciicmy A*yu>»par.*»l say 
that the lower Courts are wrong in suppos- 
ing that Article 14 applies. Tbs Article 
applicable ie Article 131. It ts a suit to 
establish a periodically recurring right. 
Every time the Collector asks me to pay the 
assessment, 1 esn say that your order of 
resomptioD is wrong, and I need not pay 
assaasment. Unleas the Collector has issued 
a notice in writing that this taem would 
be resumed if tbe snm » not peid within 
three months, the Collector has no jorisdioitou 
to resnms the <nem, snd Article 14 applies 
only to eases where the officer has juris- 
diction to set. 1 can ignore altogether 
tbe order of resumption. This right 
to hold the land oo payment of quit rent 
i« in the nature of an 'interest in immoee* 
able property,’* which I can transmit to 
my heir* sud is within the scope of Article 
131, Scbednls I, of the Limitation Act. Neo»* 
Ckandn Chtnedhurj/ v. Aiiti Ohandra Ohakra* 
cdrii (I). 

Dr. 3. ^vaminodAon, for the Respondent;^ 

In this case tbe tnam or has been given time 
• 1) 21 lod. Cu. 179 ». 161 19 C. L. J. • iSf JB 0. 

yf. K. 868. • 
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to pay and ha haa not paid. A diatiootion 
ia . drawn bat we«n an order which ia a 
mara nallitr and one bad for iira^Uritf. 
In tbia caaa the Collector haa acted with 
irra^alarity and not that ha haa no 
j^riadiotion, yaih Du/t v. JiaJtHt>hun 

t^Ui (2) and PntMul v. Kttnh 

RastU (3). 

As to limitation, Artivle 14 of the Act 
clearly applies. This is not a periodically 
recarrios riffht. Article 131 of t$che<lule 1 
has no application. 

Mr. r. i?. PoNMiuowifiy Atiffiitgar, in reply; 
— A ri^ht to (loestioA the order of resomption 
sriaea to me every time the Collector comes 
and demands payment of aaaemment and 
it is a periodically recorring right. What 
is there in this proceeding to show that the 
CoUeotop has considered that this /*iara shoiild 
be retomed. Hie order of resumption is 
tiftrd virti, and utterly void. I can ignore it 
altogether. 

JCOQUEXT.^The main relief asked for 
in the plaint was a declaration that the 
plaintiff was entitled to hold the land free 
of asseasment. The other relief which was 
in recover the aaseasment collected by the 
Govern m3nt for one year, waa merely conse* 
qoential upon the establishment of the right 
assertsd by the plaintiff. It is argued that 
tbe suit was in effect one to establish a 
periodically recarring right for which the 
limitation period is 12 years onder Article 
131, Limitation Act. 

Bat it ia clear that the plaiotiff is not 
entitled to obtain saeh a dechiration without 
getting the Collector's order resuming 
the datahcnJarn intm set aside, (see 
}laiK DuU V. Dnit (2) and 

Ha^hunuth Prasftd v. ICoais R'Wm/( 3)1 end 
for this purpose he was an ler Article 14 of 
tbe Limitation Act bound to bring his suit 
within One year of the passing of that order. 
Tbe present eait basing bean 6led in 19 '9, 
twelve years after tbe order, is olearly time* 
barred. We are asked to treat tbe Collector’s 
order as a nullity, but it is clearly not so. 

The second appeal fails and is dismissed 
with coats. 

Apneei dumuttd. 

(81 Z9 0. am . « C. W. K. 02. 

(S) 2t \. 467( A. t7. N. (1998) llA 




MADRAS HIGH COURT. 

SscosiD Civil Appsal ^fo. lb or 1911. 
August 26, 1913. 

P/s«e»/:— Mr. Justice Sndaaiva Aiysr and 
Mr. Justice Napier. 

VKERARAGHAVA THATHACIlARfAR 
AX 0 OTU £ R S — D B r R S O* S TS— A rPK I.LA XT.^ 


rtrnu 

KRISHXASWAMl THATHACHARIAR 

ASU OTHRBS — Plaixtivrs — Re'pnxoRyTJ. 

Res iuUicatu-— UN fM.jii nj tow if 
res jedicaia. ' ' 

An devUiou mi a «|iiesiion of Inw in a 

jwevuios ««i( i« Inr ro h tutiK^qnont suit U*t%rooD 
llw seme pmiV*. bill tht» IlmUnirstrf reels Aud the 
relmf eiren in a pecvwru* siik mav onenite ue 
ira [[», v»l. t. j 

S’i riisAM 7*.fr« ^4Nr•;ar^. Cinfrin-, 4 M. 

810; BmA OtkoH \\ .V^rA Ohff, 81 itiJ, Cns 

O 7 O; I9C. L J. v, 

A>|NS/. 30 M. «)l; 17 M • , J, Br>uiMM'«ri 

S*i4m V, I7 (n,j 

Cae- 4*.-.. 18 M- U T ,V»»; ( D 3) U. W. N\ |, 83 Sf, L 

J. ft43 iP. B.): 3? M. 70. folia weil. 

Second appeal against Che decree 
District Court of Chingleput, in 
Sait Xn. 3 *9 of 1908, preferred 
that of the Court of the District 


of the 
Appeal 
against 
Mnnsif 


of Conjeeveram, in Original Suit Xo. 7 of 

1906. 

Mr, T. R. Ran-ukaudm Ait/nr, for the 

Appellants. 

. ilr. 0. Karstiink^viar, for the Respond- 
ents. 

JUDGMENT. 


Saoa'<iva Aitas, J. — This suit was broogbt 
for the recovery of emoluments a mo anting 
to Ks. 167-1-11. It was decreed by the 
Dutriet Mansif for the appreciably lesser 
amount of Rs. 127.4. That decree was 
confirmed by ths DlHnct Court against 
whose decision this second appeal has 
been preferred, valaing it at Rs. 127*4. 
But tbe eight groonds mentioned in the 
memorandom of second appeal are concerned 
only with that portion of the plaiotiffs' 
cUim which relates to the emnluraents 
due to other temple servants (ether than 
the plaintiff) mrking daring the annual 
festival of the SH Manavala Mahamoai 
ahriue, which is a minor shrine situated 
iu tbe fa moos Con Jee vara m Varadaraja 
swam: temple. Tbe emoluments thus in 
questioQ in this second appeal amount to tbe 
rather paltry sam of R^. 3-L.O (at the rate of 
Re. u-13-6 per year for tbe aix years before 
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[1915 


TREBABAOHiTi V. KRlSHNASWiMi. 

ThU litigration U now near!; 10 je^rn* 
old, the plaint bavins bean ftlad on iba 2ad 
January 1906. Thia second appeal which 
really relates (as above aaid) to tbia earn of 
Rs. 5-l*0, is iteelf now nearly five year*' old 
and has been heard by three different Benches 
of ibis Court. 

It is well known that this famous temple 
intended for ^ods* wordship has been In a 
large degree converted into a field for the 
sowing of a crop of continual litigation, both 
civil and criminal, (such litigation being 
mostly of a childish and trivial, though of a 
very intricate and ingenious, character) 
between the Vadegalaia and the Tengalais 
during more than 60 years paat. The time 
of the Courts in dealing with this mass of 
litigation, cannot be said to be wholly waeted, 
as the legal learning and acumea of both 
Bench and Bar have been sharpened and 
improved and numerous valuable decisions oq 
Questions of law have found their way into 
the authorised and other reports. 

The small claim connected with the present 
litigation seems to have been first sUri^ 
so long ago as in 1852, and that claim is 
whether this sum of Re. 0-13-S due (in the 
ebspe of cooked rice, uncooked rice or 
mooey) to other temple servants is to bo 
distributed among them by the big Dhsrma* 
karthas of the Varadarajaswami Umule who 
are Vadagalaii, or by the Archakapari* 
ohtrakss of the Maoavala Mahamuni shrine 
who ii a Tengalai eaint beloved of the 
Tengalai Yaishnavite community to which 
sect the Arcbakaparicharakas belong. 

I do not think it necessary to deal in 
detail with the 3^ pages and more of printed 
matter referred to in the course of ibe 
argument in tb it case (the Exhibits beginning 
in 1890 and coming down to the time of the 
eoit). The point to be decided ie short and 
simple enough after once the lebourof 
siltiog and underetanJing the mats accumu* 
lated by the litigious nature of the partiee 
round that single point, has been accomplish* 
ed. I am satisfied, after a careful considera- 
tion of the ptaiut in the suit of 18o2, ibe 
Judgment of the Principal Soddar Amin in 
that suit, of the decision in Sri Krukna Taia 
Chariar v. Sinara Ohariar (l) which deals 


with fbe interpretation of the decree in that 
suit of 1852, of the execution applications in 
that decree, of the schedule to the plaint in 
Original Suit !fn. 291 of 1894and of the otbsr 
documents not neceasary to be referred to in 
detail that — 

,(o) the decree in the suit of 1$52 declared 
the plaintiffs' predecassors* right (o get this 
He. 0-13-Ka year from the trustees for the dis- 
tribution to the other fempleservants[Iarrive 
at tbia concliisir>n, not on the gronnd that 
the construction of that de<*rce is »« ivdicata 
by the decision in •'^n* Kruhnft Tn*a Chariar v. 
SinQara Chtrinr (1) as a precedent which is 
entitled to great rsspect. f do not say that it 
is res ;i4r/jVafa, but only that I do not wish to 
decide the question whether it is m itulicala 
or not as it is unnecessary. Res, however, 
r, Ifaheadw Salk Okrm(2) which 
ym* not to go eo far as tliedecision of this Court 
in if<i gainthammal v. ^inmvaiwramt Aigar 
(3), which laid down very generally that an 
err'ineoiu decision on a question of law in a 
previous suit was no bar in a subsequent suit 
between the same partiee It U also U'meoes- 
•a^ to consider whether the dec isions In the 
euiU to which records P to 0 relate are or are 
not CM SttiicaJa in plain ti If ’e favour); 

(5) from long before lb'58, the custom or 
wuaiud of the temple has bsen that the Areha- 
kapariebsrakas are to receive this Re. 0-13*6 
from the trustees for distribution through 
them (the plaintiffs sod tbeir predecessors) to 
the other servants; 

(c) that there is a finding also of fart In 
the judgment in the suit of 1852 that such is 
a siUMool or custom iu this temple. 

The findiogaof fact in the euit of 1852 are 
clearly also re# )wii ata between the parties. 
[See Bcnnidi Baypait .VqiVIh v. Bominidi 
Snrganaravcna (4)J. Tlie declaratory 
relief given in that suit is also r«t 
jufitcaiCf even holding that the fiodiug 
that the Archakaparioharakae are entitled to 
receive Re. D-I3*6 from the trustees is a find- 
ing on a pure queetioB of law and is wrong. 
[See the observatioas in Uangalathana^'il y, 
iiaroffannittomi Aiyar (3) itself which is 
xelied on for the appeUauts.} It follows that 

i t) B1 lad. Osa 97f»t 19 0. L. 84. 

8) 80lf.4Al: 17 If. 

4) 17 rad,Oss.4t^: tf. U. J.64I (g. B.); 

U.T.W3 (1918) «. W. R. 1, 87 K. 70. 


(1) 4K.8I0. 
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0. k. u, cstTTT rifti r. f. r. osfrrr firh. 

the lower Coorte* decision in plaintiffs' lavoor 
in thisoase was right. 

U was, however, argoed that a earlier 
decision of tiiis Coart, dated 2nrd Janaarr 
1906, in Secood Appeals Xos. 137, 138 and 
969 of 1 902 between the same parties, has 
negatived the right of the plaintiff'^ to recover 
tbie Re. 0*l.i-6 from the defendants. I have 
aarelnllr gone throngh that jadgment and 
through the records of the soiU oat of which 
those second appeals arose so far es they 
have been made evidence in this case; and 
it is clear to me that as eltimately d«cide<l 
theittdgment in these second a ppesh dechl* 
ed ooly the two following point:*:^ 

(1) That the traeteee are entitled to make 
all arrangemeots for the patting op and 
taking down of p-mriah in connection with 
the festivals in the Manavala Mahamani 
shrine on all occasions and the Archakapari* 
obarakae are not entitle<l to act independently 
of tbe trastees ia the matter of potting op 
and taking down of each paudatg. 

(2) That the trastees of the bigger temple 
are also trustees of the Utnavele Mahamuni 
tbrine and hence the defendants have a 
gsnenl right of superintendence over the 
acts of the Archakaparicharakas. 1 think it 
IS impoesible to hold that the right declared 
(in tbeeait of 1862) to exist in the Archaka- 
paricharakes of obtaining thie ^ie. 0‘13*6 a 
year from the troKtees was negatived by 
tbe decree of this Coort in the above eecond 
apptals relating to the potting up of pandaU 
and to tbe right of trastees assoch to exercise 
general loperiotendence over tbe whole 
taanagement of the worship in the Mansvala 
Mahamani shrine. 

In the resalt 1 would dismiee this second 
appeal with costa. 

I fear there ie no use in hoping that (what 
Mr. Jostice 6loore haa characterized in hia 
jodgmeot in the secood appeals of 190d as) 
^'ihsse nofortaoate and foolish disputes 
which have worked so zooch injury to the 
temple for many years past" will terminete 
with this case, which is only a very minor 
episode tn tbe never*ending drama of tbe 
Conjeevaram Temple litigation. 

J.^1 eoncttr. 

Appeal ditmistad. 


LOWER BURMA OHIBP COURT. 

Civit MiscKtuusoos PariTiON ffo, 17^ 
or IHU. 

February 82, 1915. 

Prr«*M/:— 'Ur. Jnsice Ormond. 

0. A. M. K- CHKTTr FIRM— 
PsmioHaa 
rtrtus 

K. P. CHRTrV FIRM— REAPOsfiK STS. 

£eN > — JvifI fnmili fiimtlf/ 

trtfnt ej. 

In IW ea«c of n joint fsoiily, the joint 

fsmilr pmpnriy is n«S iiTVcsMirilr |M»r( <»f rho luseti 
of (he* j«Mnl fmtnilr 6rnt uiultlio niioor psrt&erfi of 
e joint fn««iily buniiicss srr ouly lintiln for ilm tiobfs 
of tbo tM iIk* extent of (Lnir ••liure io iLo 

]>roppfty of the arm. 

Nlr. f'Aari', for the Petitioner. 

Mr. Ilroirn, for Respondents Nos, 2 to C. 

JUDGMENT.— PUIntiff obtained a decree 
against the K. P. Chetty firm, which wae 
a joint Hindu family basiness belonging to 
(he defendants. First respondent is an sdult 
and was the rusnnger. the other defendants 
are minors. 

Mr, Chari, for plaintiff, applies under Order 
XX I, rule 64), for leave (o execute bis decree 
egtinst the sharen of (ho minoia in (he joint 
family pniperty. The joint family property is 
not necessarily pert of the assets of the joint 
family firm, and I know of ro authority which 
makes an exception in the case of a H indo joint 
family > rm so as to render a minor's proper* 
ty which does not form part of the partner* 
ship property liable for tbe partnership debta. 
On the other hand, the cases of fopAiiVv Cuicor v. 
Sittpanund Xandy (I), Satnalbhai Xntkufdtni v, 
Semeektar (2) and i^nkralhai Xathutbhai v. 
Ungnmiaf Mnlehnnil (3) are authontiea toshow 

that minor partners of a Hindu joint family 
bosineasare only liable for the debts of the 
bnsineae to the extent of tbeir share in the 
properry of the firm. Leave ia, therefore, 
granted to plaintiff to execote bis decree 
against the mioors to the extent of their pro* 
perty in the 6rm and plaintiff ie at liberty to 
execate his decree against 1st respondent free 
from snch restriction. 

Petitim partly pren/ed 

(1) sc. 738; 2 C. L. K 410; 3 ind. Jor. It7. 

(2) 5 g. 28. 

(Sj 26 B. 206i 3 ggai. L. B. 73A. 
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Deo OARCr V. UABARiUA OF itTfOBE. 

MADRAS HlOe COURT. 

CiriL Mi$ceLUHeoc9 PeririON No. 2406 
or l^lo. 

October 13, 1915. 

IVwn?:— Justice Sir Wlllmm Aj^ling, KT„»nd 

Mr. Justice Phillioe. 

Sri Sri Sri V]KRA.\IA DBO GARC— 
PsTmoNee 
rtrtn* 

Sri Sri Sri VIKARAMA DBO MAH A- 
RAJUIiANGARD, MAHARAJA or 

JEIPURR, a:<d asother— R e.<posj.cNTs. 

Prn if C«UHt‘ii~»l.tnr- op$^il 
Pttilinner cnhfUA to htnrfil of .UnU-^inl firottAort 

Co<l« (Aet r *. MO. 

Thepeiilioiisr cUimcil mftibrcntncc sM R». 15.000 

ioT nsiJencr. The Atffin to (he Oorernor br-forr 
•mbom the suit w»s lironelit allocred meiateaeiMr •( 
ft cortftiQ ntr' an<1 liisolWeil cmiMv theclftim for 
RsiJencc. in ftiipcBl tliU dsim iras ■llAwecl. bat 
I hr value of th* claim iraa 6scU at Ri, A, 000 The 
t^fpnndonf’ ftppllcftdrttt for leave to appeal to IIU 
Majesty in Cooneil ivii allowe4 aikd the u>i it loner 
then applieil for Isaro to apiMnl to Hi* Uajesty in 
Council for the amouQttliaaUnweil: 

HtlA. that in vie v of the fact that an appeal had 
ftlrea<ty been allowed to be tiled hy the other partr. 
the leave ;>rey«dfor should bojrnntecL 

Per difhap, In dealing with an appItcatioQ for 
learo to appeah the petitioner should ham iht 
benefit of uny dnoht in the order feaotinf certiScate, 

ttojn $ree Sath Reif v, Atcrefery of 3iaU,tC. W. M. 
894, referred to. 

PatitioQ pnsaQUd undor rntta 3 and 5 
of Order XLT of rho Cods of Civil 
Proesdare, prajrin? that in tha circomsIancM 
aUUd (harsin iha High Court will ba 
plaaned to grant a cartiHcata to anabla tha 
patitioner to appaa! to nU Majasty m 
Cooncit a^ainat tha decraa of tbia Court 
in Appeal No. 115 of 1910, prafarrad againat 
tba daeraa of tha Cnnrt of the Aaant to 
the a^varnor at Vizagapatam, iu Oriffioal 
Suit No. 1 of 1909. 

Mr. V. Admeecm for the Patitionar. 

Mr. B. Hi. Sarew, for iha RaspondanU. 
ORDER. 

Ayliko, J.— I am by no maana clear 
that the decree of tbia. Court in ao far as 
petitioner wiabaa to appeal from it, aboald 
not* be ra^rded as one conRrming tbe 
deorea of tbe Agent LVide Safa Srtt Noth 
hov V. Seerefurp o/^fa/e (i;, and there 
appeare to ba no eubsiaottal qaastioo of 
Uw involved in this appeal. As, bowavar, 

(1) 6 0. W. N. 994 


[i»it 

/AWALl 81K0H e. UDSl. 

my learned brother U clearly of opinion 
that the appeal Iie% and as an appeal 
has already been admitted by tba opposite 
party against other portions of tha. decree 
1 do not feel called npon to differ. I, 
therefore, agree, the more so as I thiok 
in dealing with an application for leave 
to appeal, the petitioner aboald have tba 
lienaRt of any doubt iatba order graoting 
ceitiRcute, 

PniLLir.*, J. — ObjaofioQ is taken fo this 
appiroaticn for prrmiMion to appeal to tha 
Privy Cooncil on tha ground that altUoueh 
tba sohjack. matter of tha appeal U Rs. 10,')00 
in valaa, tha decree of tbie Conrt is an 
nSirmmr decree in so far as tha rata of 
tha maintenance clcimad is concerned^ tha 
addition of Rs. 5,000 for residence being 
treated merely aa an addition to tha lower 
CoGrt’a decraa. [v ids Raja Sr^ SafK Htty v. 
^rHary of Stuff {1).] PetitiODsr olaimsd 

Ra. 15,000 for a residence, but this claim 
was entirely disallowed by tha Agent to 
the Governor. In appeal this claim was 
allowed, but tha valoa uf tha claim was 
at Rs. 5,000 only. So far as this 
cUim is concerned, I do not think that 
tha decree of this Conrt can be said to 
affirm iha decree of tbe Agent, for in 
that Coart that claim wae aotirely 
negatived, bat in this Conrt it was allowed 
partially. Even in respect of this claim 
tha valaa of the subject* matter of tha 
appeal is Rs. Ki.OOO and. tberefora, I 
wonld gn^nt permission to sppeal, the 
more so as an appeal has already been 
allowed to be Bled by the oppoeiog 
party. 

Lfnve oratUad.. 


PUNJAB CHIEF COURT. 
UrsccLsANSOOs EecoxD Ctnc. ArFsaLNo.2029 
OF 1913. 

May 13, 1913. 

PrseeAf:~Sir D^utld JohniCms, Ef., Chief 
Judge. 

JAW ALA dINGH amp oraeas— • 

D BFc « oi.sts -w Apf 8 Lbarts 
per$tu 

LAOHA 4H0 0Trfess.p(.Aijrtirr< asp 
asoruet -li<reso»tt — Rt^royosvts. 

p*a^ae lei (UoflO'f, «. IS-Prt* 

co-akurof fa sbaaitftt 
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MVKIAUIROA UOOFAIfAR V. S0BUHA¥U PlLUl. 


lit Appljiiig notion IS of tho Pn.oBplioB Art 
only tho propfietory l*tu] nnd not tbo thomilar load 
of tho pre.cmptor i» to be coaeidere<l, m for perpont 
Uketble Ue mere ippoodoKc of tbo pro> 

prlctnry lend. 

ItiBcellaDeoaa sacopd appeal ftou (be 
order of tbe Divieional Jadge of GojrAQiraU, 
at Lahore, dated the l*3th May 1P13, revere* 
iue that of the District Jud^. GujranwaU, 
dated the 16tb October 1912, dismieeing the 
claim. 

Lala J!>A4rtn Das Snn^ for the Appellant. 

JUDGMENT. — Id th>e caee. the plaintiff 
eued for pre'emption of a share in three 
Noe. 17S, ISI ami 182 eolil by hie 
near relative, Waeakbi, to the vendeee who 
are aleo relatives of Waeakbi, bat not ao 
Dear. The hret Court diemieeed the eoit. 
The lower Appellate Coort noticed that 
plaintiff v/aa a co*eharer in I'Ao/fU Koe. ISl 
and IS2 bnt not in khala No. 178, while 
the vendeea were co^aharere in all the three 
klia/oa. It nevertheleae held plaintiff entitled 
to pre emption, on the ground that he wae 
more nearly related tn the vendor than the 
eendeei. Hie appeal wae accordingly 
accepted and the case remanded for diepoaal 
on the other iaeoee. 

The vendeea come up here in aecond 
appeal and point ont that the lower Appel* 
late Coort hat overlooked the fact that 
kboMt Noe. 161 and 182 in which both 
partite have aharee are aAumife/ end that 
Hofa No. 178 in which vendeea alone have 
aharee ia proprietary land. Thia eaee ie, 
therefore, exactly on all foore with Civil 
Appeal No. 141 of 1911, pnbliehed ee 
Shair Din v. Ghitlam Mohi-ud-Din (1), 
and following that ruling, t am boond 
to hold that the plaintiff bae no 
right of pre*eaiptioD at all. Tbe rofib 
deci3md> id that case wae, that for parpoaee 
like tbia, aftumVfof ia a mere appendage of 
the proprietary land and that in applying 
section 12 of the Pre*emption Act, only tbe 
proprietary land lunet be considered. 

For these r(a.<ion8 1 accept tbe appeal, 
set aside tbe order of tbe lower Appellate 
Coort and reetore tbe jadgment and decree 
of the first Coort. 

Before me. tbe pis inti ff-raapondeotsttempta 
to argoe that be is a cO'abarer io khota 
No. 176, bot thie is negatived by the fari 
which he Limaelf filed with bis pbini, by 

(1> SS Ind. Caa. 40$: as P.L.B. 1914:43 P. B. I9l^ 

14S P. W. H. 19U. 

16 


the evidence of the patient i and by Che 
findings of the lower Courts. 

Plaintiff Co pay the vendees' coats through* 
out. 

Appeal arcepisd. 


MADRAS HIGH COURT. 

SacOHO Civil Apfsai.^ No>. 2o23 op 19IH amo 
290 OP 19U. 

August 3, 1910. 

Prearn/;— Mr. Justice ScAhagin Aiyar and 
Mr. Justice Napier. 

In S, a. No. 2523 ok 1913 

SANKARALINGA MOOPANARAKootHgas 
— Dbpkxoa.sta No». 3. 4 and 5 — Appellants 
itrsus 

T. V. SCBRAMANIA J'lLLAI amo AWOTHBa 
— Pi.Ai xn fps — RssrovDK«T«. 

In S. A- No. 290 op 1914 
T. V, SCRRAMANIA PILLAl and 

AHoruea— PLAiNTiPP.wArrcLUNTa 

rersati 

RAMASWAMl MOOPANAR and oruKaa*— 

DCPBNPASTA — RsSPON UBNTS. 

Um.I Avt (t of tW*). u. IM, 152 
— TfMaP fommilliH^ ftrl ••/unttf on tioUitf >fntrrtHj/ 
If NH/i* fu' purfivM't—i.i<tbUif\i lo pit\i 

«/ UiuUurd end fe/uihf, 
•rArfVr Jor rjWlmen/, 

Under tlir £»(4te» Und Aci. it 1$ open to the 
Courts to a«anl cooipetisatiQn in lieu of rjpctBoat 
ia all cases <*t waste; Dut the psymeot of com* 
n«nMti«n does not jrat an end to the relatiunshSp 
of laodlord and tenant esistiog between tl*e i^artiei. 
fp 1: P 277, cel. t.] 

wherein a suit for eirctineiit by tbe tnistoes of 
a tenaplc. on Ibr irroond that tho defend snts hott 
erected a building on n portion of the holding aod 
had thereby coviati>ic«l tn art of waste, il was found 
that tbe holding ss n whole had been materially 
{Bpnirvd for agricultuial purposes sikI rendered sob* 
scant laUy undt for sueh purposes: 

tfefd. lW the defeiMlauts couJd not be evicted but 
that they nust par compoosalioh to the plslntifls for 
the iniurr to the holding and conlinue to hold 
(he land and the building tlwreon subject to the pay. 
meat of tba root origiaally agreed upoo. [p, 
eoL 1; p 377, ool. 1.) 

fbiNsnwidAon V. Zemindar of go m nod, 13 U. 407; 
3 M, L. J. 133; Orr v. (JuruAftol, 74 M. 

refarred to. 

Per$hesAog>ei digo'. *7.— 7'he damogo to which a 
tenant robden himoclf liable is not for tito 'wlue of 
the right which tbe landlonl has In tbs lioldlng, but 
foe the srrongfal act which tbs tenant has eommitCed 
OP tbe property. Cp* 37S, cols. 1, 2.] 

Saeoad appeals against the decree aod 
judgroeoi, dated ISth September 1913, of tbe 
District Court of Tinnevelly, in Appeal Sait 
No. 236 of 1912, preferred against the deoroo 
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SASkARALIXOA lH>>rANAR r. scaLAaAsu ntlAU 


of the Court of the Re\ei)ao Divisional Officer, 
Koilpatli, in ^nmojary f>mt Xo. 120 of 1911.* 

Mr. C. 5. y^nkal-i' hfi/iQr, for the Defend* 
RiitS'Appcllnnts 

Mr. .Y. liujoQojHiIachnriur^ for the Plaint- 
itfs-Reipondenf*. 

JCDOMKXT. 

Se^iUi.iri AtTAi:, J.^The plaintiffa as 
trustees of a temple sue to eject the defend- 
ants, The alloffatioii in the plaint U that 
(he deferahuilsereclwl a hoiL^^e upon a portion 
of the holdme am) are, therefore, liable to bo 
cvl^tiNl. The ,Siit Collector dUmused the 
suit, Iti appeal, tho District Jud^e came to 
the coiirhision that the erection of the hoNd. 
ioR hy Ihv Iho truants impaired the value of 
thehiiuUud ivu.h-rrd it 'iil».t:Mitially unfit 
for ugrioultuval purpose: hut iusteail of 
pas.smg decree in ejectment he directetl com- 
pensation to l)e paid to the landlords under 
section 152 of the Ketates Land Act. Both 
the tenants and the landlords have appealed 
to this Court. 

In the appeal by the tenants, it is argoed 
thal aa the building was erected only on a 

anmll portion of (he holding, the finding that 
the whole land h.as lieeii rendered unfit for 
nffricnllarnl purpose* i* nnanstninnble. Aa 
was pointed nut by the Judicial CottiniiUee 
in the case Ihri Mohan Mimf v. Suren tra 


Estates Land Act cannot be invoked in favoor 
of the tenants. We moat overmle this eon* 
tentioD also, 

On the question of the compensation 
which has been awarded, both parties 
have raised objections. In the view 1 
am disposed to take of this case, that 
question will have to be remanded for 
further cnnshleration to the lower Appellate 
Court. 

In the appeal by the landlords, the 
trustees, it waa first argued by Mr. Raja« 
ffopalscliariar that the alternative remedy 
of compensation is not available to the 
tenants, as a permanent liouse waa con* 
atr«cte<l hy them. Iteliniice was placed upon 
two <lecisions of this Court in ^a»ia»od)iim 
V. Urmimlur cf Raninad (2) and Orr v. 
Mritkyunjaya OurukkatiS) for this propositioft 
In the first of these cases, which was a suit 
for injunction restraining the tenant from 
farther proceeding with the contemplated 
erection of the building, the learned Judges 
held that the landlord was entitled to that 
»lief. The observation in the judgment that 
there is also no definite standard by which 
the rompenaa(jon that ought to be awarded 
for pmapectivo injiu'y. can bo measured, ” 
.should not he construed ns meaning that in 
all eases where a building has been erected, 


Kurauan <i \ il ■ W n V csiea where a building has been erected, 

damaw will not afford adeiuaU relief in 


*, . • • wwivu oae 

jurwdiction to weigh evidence, that must find 
whether the land has been rendered unfit for 
ngricnJlural purposes. As the Court of 
second Appeal, we are bound by that finding. 
We, therefore, accept the conclu.sion of the 
Disenct Judge, which is unambigBooj 
.Moreover, Ihero is no issue as to on what 
portion of the holding, the building was 
erected end whether that erection prejudiced 
coUivation in other portions of it. Another 
objection taken by Mr. Venk.tachnriar ie. 
thet the holdins a held in eevenltie* by 
the brothers and (hat the act of wests 
wmmitted by one of them should not enUil 
liability to eiectment oo the others The» 
Jfi no finding that this division of (ha 

that they received separate rents from each 
of the individual tenanU in respect of the 
portion in bis occupation. Unless tbeU 

rira^nr, 4 «k. tt 

m (p.’c.); A*! « C, L. J. J9. se I. ^ 


Ken of ejectment. In the second case, tbs 
leiro^ Judges came to the conclusion that 
the injury was incapable of being com* 
pensaled, That was arrived at with refer- 
ence to the facts of that case. Tbs 
learned Judges do not lay down that in 
all cases where a building is erected on 
agricultural land, the only remedy open to 
the landlord U to evict the tenaot. What- 
ever nay have been the view prior to tbs 
pasting of the Estates Land Act, sectioss 
151 and 152 of that Act put the matter 
^yond* controversy. Under section 152, 
if the Court is satisfied that the tenant can 
be relieved from liability to ejectment hy 
awarding against him some pecuniary com- 
pensatioo, the Court should adopt the latter 
course. There is no differentiation between 
the erection of a building and any other 
act of waste. 1 am clearly of opinion 
that nuder the Estates Land Act, It 


is 


ft) 16 tf. «7{ 8 M. L. y. 188. 

<a>84X.5s. 



VoL XXXI] 


IKDIAK OA6SS. 


SAMCiKiLlKOA UOOFiFift 9 , SCBRAUAHI& IILLAI. 


op6D to the Coarse to aTrard coapenAAtioti 
ill lieu oE ejectoieut lo all caaes of waste. 
The more aeriooa question ia this. Whe- 
ther the compeueatioii meotioned in aertion 
152 ie to be regarded aa pattiog an emi to 
the relationship of laudlord and tenant, eo 
that tlie 100007 value paid by the tenant 
renders the building and ibe aUe on which 


absolute rigJit to the property. I do not 
think that the act contemplates the sever- 
ance of the relationship of budlonl and 
tenaot by the grant of compensAtion. It 
would amount to the compulsory purchasing 
out of the Inndlonh if he ii naked ti» aorept 
a money payment in this nuy. The words 
of sci'tion \'i‘2 which relate to tlii'< tiiioHtiijn 
are: '‘The decree sliull prv»>Ulg that, if 
vrlthio one month from the date thereof, or 
such further time as the Collector for 
reasons to be recorded may allow, the ryot 
does not repair the damage or pay as com- 
pensation a SOD which shall be Used by 
the Collector and specified in the decree, 
be shall be ejected.*' Now, the I'epairing 
of the damage at the expense of the tenant 
would still ooDttnoe the relationship of 
landlord and tenant, and why should the 
award of compensation terminate aueh 
relationship V The use of the two clioses 
in the same context, shows that in both 
cases the relationship ia to subsist. The 
intentiou of the Legitlaiope is to give an 
indulgence to the tenant to remain on the 
property, notwithstanding the act of waste 
he has committed, and for ibis porpoee be 
ia to be directed to pay compensation for 
the injury be has done to the property. The 
compen.iation should be fixed on the basis 
that a tortious act waseommitted by the tenant 
upon the holding, and not as if the landlord is 
to be purchased out of bis right by the award 
of compensatinn. There is no indication any- 
where, either in section 151 or 152, to 
euggest that a severance of relationship was 
in the contempUtion of the Legwlature. It 
seems to me that the defendants must 
continue to hold tbs land and the building 
thereon as teoaiits sobject to the payment 
of the rent originally agreed upon. The 
damage to which they have rendered 
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themselves liable ie not for the value of 
the right which the landlords have in 
the holding, but for the wrongful act which 
the tenants have committed on the property. 
In tliia view, it is necessary thnt the award 
of compensation should lie revised. The Dis- 
trict Judge and the Revenue Oivlslcinal Odker 
have assessed the amount on the ground 
that the landloni will lose all bis rights 
property. The lower Appellate 
must be as^cNl tfi as* ess the damage 
liglit ot the nl>ovo ohservatioitx, 
The finding will be lehirned in six 
weeks and aeven day.s will be nlloweil for 
objections. 

XsriER, J. — These are two second appeals 
by the parties in Appeal Xo. of UU2 
in the District ('•nirt of Tinncvolly. Summary 
Soil No. I'Ji* of lUl 1 in the t'ouvt nf (ho 
Dep'ity Cidlwdni* of Knilputti ibvision wa* by 
the Uliarmnkarlhas of (ho Koilpntti trmpio 
under section lot of (lie Madras Ksfates band 
Act asking for thee jectrnentnf the defendants, 
the pnitodnra Mn. 22^ of tlio suit lands. 
The Appellate Court reversing the decree 
of the first Court, directed the defendants 
to pay the sum of Rs. 1.210 and in 
default of .such payment to be ejected. In 
Hecond Appeal Ho. 2.'»2d nf 1013, the defend* 
ants Nos. 3. 4 and 5 claim that no decree 
should be passe<1 against them, aa (hey had 
with the consent of the landholders, divided 
their lands and had not const ructed any 
building or otherwise materially inipiiired (he 
value of (heir portion of the holding for 
agncultuctil purposes. That contention is 
founded on section 145, hut the anh. section 
provides that no landhcddev should he bound 
to recognise the sab>division of any irrigated 
field into pluts less than five acres in extend 
It is urged that the landholder had given his 
consent, but no issue was taken on this point 
and the point was evidendy not urged in tlio 
lower Appellate Court. Both Courts have 
found that the holding as a whole has been 
matorialiy impaired for agricultural purposes 
and rendered substantially unfit for such 
purposes and we cannot interfere with that 
finding in second appeal. 

Tbe Court baa not thought it necessary 
to order the buildings tv l>c removed though 
that was coucidered the pr.> 3 >er remedy in 
SaMCNod/taa v. 2^etnintlar vf HQin-fail {Z), the 


it stands, the absolute property of the 
tenunty The compensation awartled in this in the 
case proceeds on the footing that from the Court 
date of its payment, tho tenant ia to have in the 
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leftdiRff cose before the Ad, and in On y. 
Mrithifiiniuya dHrukkal (;i), which followed 
it, but has gratited eonpeiisation. 

The amount of coropensalion fixed by (he 
tirst Coppt was 10 per cenl. of the markei 
value of the Und covered by the buildings 
objected to by the landholdeiN and the ques- 
tion of (he propriety of this asse.^yement can 
only be raised in connection with (be point 
taken by the landholders, appellants in Second 
Appeal No. 290 of 1914. The imporUnt 
point m that appeal is (heir claim (hat (he 
decree should declare that the relation of 
landholders and rpo## still aabsiaU and that 
the rpore are still liable to pay the rent due 
on the pa(ta. The defendants claim t^irn 
that the tenure has ceased. This is a very 
important question, which is raised now for 
tlie first time in this Court. It is. in my 

opinion, somewhat unfortunate that the Act 
does uot differentiate between such alter- 
nations of the character of ths holding as to 
improve the value of the land but make it 
unfit for agricultural purpose*, and such 
variations as lower the value of the land for 
all purposes. The Act gives for the first 
time, a right to sue to eject for auch acU it 
having been held in the cases above refer^ 
to that auch acts do not create a forfeituiw 
and the Legislature might well have made 
some special provision for acts that really 
improve the value of the land. An injunc- 
tion results in a waste of money, while eject- 
ment leaves the position ts it stood before 
We have, however, to construe tbe section as 
It stands and decide what is tbe effect of 
awarding compensation and flowing from that, 
what IS the basis of compensatiou, At 
first sight, it seems incougruoas that a plot 
which cannot be cultivated, ihouM continue 
to km held on an agricaltural lease, but I am 
satisfied that It is contemplated by the Act 
Section 151 of tho EsUte. Lend Act pre,oiD., 
that the landholder will institute a suit in 
ejectment. It provides that he may aleo ask 
for cempensation in additiou to ejectment. 
In such a case, obviously the Und would 

ejectment, the 
landholder would secure another ryot, with 
or without compensation from the old ryot 
An alternative right is given to tbe Und* 
ho der to sue for an injunction with or 
without compensation. In such a case, the 
would be restrained from coutinning the 


injury to the laud but would remain a tenant, 
with or without having to pay eompeosaticQ. 
In tbe third case, tbe landlord emu sue for tbe 
repair of the damage or waste. lo such a 
case, a mandatory injuneticn would goto the 
tofiant compelling him to make eucb necessary 
improvements in the Und as would restore 
it to its former value and there would remain 
still the reUtion of landlord and tenant. So 
far for section 151. 

We DOW come to section 152 of tbe Estates 
Land Act. If in any anit under tbe precsd* 
ing section," that is, a suit in ejectment or 
f**r an injanetion or for repair of damage, 

an occupancy ryot is found liable to ejeot« 
ment," but it appears that it is not necessary 
to eject the tenant, the Court might make a 
certain order. The object of the aectlon is uot 
to leave it to the will of the landholder to 
exact whatever remedy he wishes but to 
provide tbat whatever the relief tbe laud- 
bolder asks for, the Court shall have a die* 
cretion to give such relief as it tbiuks fit, 
that is to say, it specifically reserves to tbe 
Court tbe powers which existed prior to tbs 
Act. So the section provides that where it 
appears tbat the "damage to tbe holding 
admits of being repaired, or tbat pecuniary 
compensation would afford adequate reliefr 
tbe decree shall provide that, if within a 
oertain period, the rppf does cot repair tbe 
damage or pay the sum fixed by tbe Collsi> 
tor f^ compenaation be shall be ejected", sod 
this is the order made in this case. Penn- 
ing, therefore, that whatever the relief sought 
for by tbe landlord might be, the Court has 
declined to decree ejectmeut, it can make a 
cooditioMl order forejeetmeot giving the 
rpof a short time to do one or two thiogs, 
either to repair tbe damage or pay compeoss- 
tioD. If be does not take advantage of tbe 
time given to him, he is ejected aud the land- 
holder proeares a new ryU and the relatiou 
of landholder aud ryot continnee. If he does 
vepair tbe damage, it is equally clear tbat tbs 
Und it restored to its proper condition, tbe 
ryot remains in bis bolding and tbe relatiou 
eoutinnea. 

We DOW come to the last case, namely* 
where a rpof takes advantage of thecouditioRil 
order, and within the time given by tbe 
Collector pays compensation. It seems tome 
impossible to cosstroe these words as mak- 
ing an exception to tbe results arnTsd at U 
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ill® other oases and inrolTJog the deotroction 
of the esistiDg relation. If it had been 
intended to prodare a different result » it woold 
have been eo provided in thr Aot nnd that not 
having been done I can only conetroe tho 
ivorda in conformity ivith the previoos eon- 
olueions. The rvot mnst continue to hold the 
lend hnt pay compensation for the injury to 
the bolding. A difficulty arises, however, t<» 
the measure of the damsges. Thi#. was noted 
in BomonadAur* v. ^fciniWa/’ o/ (-). 

where it was pointed oot that there was no 
dednite sUndard by which prospective injury 
could be meaaur^. In cases where the 
htness of the land for cultivation has been 
let down, the damages are easily estimated 
and must be such sum of money as would 
enable the landholder to restore it to ils 
former condition, thet is, to^^do what the 
ryot might himself have done to repair the 
damage,” it woold cover such espenses as 
renewing water channele. removing weed or 
eand or other deleterious matter. Sut in 
cates like the present where the land has in 
fact become more valoable, though lesa Rt for 
agricultural purpoees, it is certainly dilKcolt 
to fix compensation. It is iwpoMible to say 
that no compensation shooldbe given, because 
such a construction would permit ryots to 
convert egricultonl land into town plots 
taking the whole increased value to tbem- 
selves and depriving the landholder of nis 
share in what is known in English Law aa 
“betlermeol.” Where ryoti land is taken by 
the State under the power* of land acnuisilion 
the landholder is entitled to his share of the 
promium paid for the compulsory purcbeee. 
Where the Undholder seeks to avail himself 
of the provision# of section 186 of the Lstates 
Land Act and acquire the bolding, the ryot 
is entitled to fuU compensation, and it seems 
to me to follow that the ryoi cannot claim to 
improve the value of the Und for hie own 
benefit without paying any compensation to 
the Undholder. Farther, in cerUin circum- 
eUnces a landholder U entitled to sue for 
enhancement. Such circn instances are set 
out in section 30 of the Estates Land A^ 
They ioclade improvemeot of the Und by 
agencies outside the Undholder 
and the improvement of the land effected by 
the Undholder. Kow. clearly the convewioo^ 
OD agricultoral Und into bnildinge depnves the 
Undholder of his right to effect an improve* 
ment himself and of his right to share in the 


resnltof other improvements not made by 
tho ryot, and tbid was also pointed out In 
Rom a n a v. tiulor of Ra ma n<l ( 3) . It is 
dilRcult to value the loss of theso pnwpective 
rights which must vary cons ideru hi y with the 
location of the land, but uiiatteinpt munt be made 
to do ao. Coni peiiMitiii n ti x wd , as Ima beo 1 1 done 
in this case, by awarding 10 per cent, of 
the im prove ment H to the landholder is to my 
mind not aRcertained in the pixipcr mainiei*. 
I would call for a Undine from tho lower 
Appellate Court as to the amoiiiit of compen- 
sation due to the landhnhlers on the basis of 
the foregoing obvervations. 


Stitl I'cimioJfii. 


IIOMIIAY HIGH COUltT. 

First Civil AroBAi. H<'. ^0 or IDU. 

April 9, 19I&. 

Prfgfnl-.S'tr Da hi I Scott, Kl., Chief Justice, 
and Mr. Juntice lUtchelor. 

TuK S>XKBTAKY or STATE koh INDIA 

Dt > >: X i'A S I — A H l» K L LA )l V 
i'trrut 

UAPUJl MAIUDKV GOVAIKAU asd 

oTHUM— Puij:Ttrrs.-BtHroyoLNTs. 

Jw itx^ llWih 10 . h 

120— £)rp^.» ••• (h'if<-nmeni T.cu*M''V— 

Kr«m iw year to IH5». Ihr nceftanW the 

Salaia Tn‘ai.».rt Rlieacd iW R'lw n«w,vloiioc<l by 
i1k> plaiaciff- •• psyabls to r. tbrol-'niilT* anceitor. 
I. iW I be Salaim !•naciV•U•y " 1**"^ "1 

tW goMbar Pfr»idc«cy. In 1M7 tbn Collect nr of 
• iKRirctoCV cUb'H wm, S. ealhiig 
uiXKk Ui™ *" "Mbdiaw iSr amount. In IK.'fU, 
aLlicil f.w lUr money. I.owcvcr. the i.ioncy 

^ 1.1 bepaid.S’ayoonirct' ImitUcr »t.j. elca to jiay. 
«onl to Sami «*kc*l fortlwxlirtributimi of the amount 
C$ all heirf lo l«W ‘ha AyiMant Col odor 
that the »o»- a«'» ^ 

crrtiUcilc of hrinlijpamlthru .rraiigomant 
be wailc *0 I'ar llicm tl.r moacy; 
tlMl tbcoilor of 180*>a»al»o the uoUco lo 
a Id 1»7 w J* .ufficicut dcla^tion of troat tad 
fbat Ibc moaer ' cried lu ihc 

meat wUcoit tuoko'cr tl.c Pal .ra Treasury in 18« 
Tail tha porpoxa of tlio i-Pcdit *n tlio uame trf C waa 
aud that, thcn..fore.»rehem JO 6f 
S^Limilat^ Act did not apply lo the caici Cp- 27«» 

alao that the plahitiffH* claim dhl not fall 
-UKia'Aftirta 1+ of il'** Lirniiahon Act and would 

to. it ii Ml .lll'i'' but 

that iba case waa oims to nhicb tlie tar of Iimttalioa 
coaU not be pleaded- [p. *78. 

First appesl from the decision of the 
District Judge of SaUra, in Civil Suit No. 1 

of 1812. 
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>[r, lithiuiatf, f.yr the Appel hut. 

Mr. (^v-ith hiiu Mr. (7/r.irp««). for 
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JL DGMKNT — It U anecessAry to re-state 
the fact*, which are not disputed andhre 
very clenrly stated by the learned District 
Judge. He allowed the phhtiffs’ 

claim for Ri. 1,70.5, which came into the 
handH of the Hast India Company in IS 18 
when the SUara IVincipality. on the death 
of the Maharajah S ha I laji. became part of 
the Bombay Ihesidency. The oaly issues 
rtiaed in the lower Court were issues of 
limitation bi^ed upon Articles U and 120 
and section 10 of the rr>dian LimiUtion Act. 
The learned Judge, being of opinion that 
the money ivas ut most lield by the defend, 
ant on an implied trash held that section 10 
of the Imliaii Limitation Act did not apply 
t" the CAM and that the plaintiffs’ claim 
could only hi decree! on (ho ground (list 
It WAS within time under Article 120 of the 
Indian Limitation Act. 

Ill our opinion, the plaintiffs are entitled 
^ succe^ Oft the ground not only that 
Ueip claim did nnt fall within Article 14 
am would be within time if it fell within 
Article 120. but that it is one tu which the 
bar of limitation cannot be pleaded. It is 
we think, cor^t. at stated by Pigot. J.. in 
^retorif of Siale for Mia in Coaarif * 
rrwWDA«r(I). that the East India 
Ocmpaiy could be. and often was. a trustee. 
It could U erpre«|y a trustee as in the 

of State for fHd<a (2)1 and could be a party 
to a breach of trust and, tharefore. subject to 
the law of trusts: see SaH India Company 
y- ^beritou (3). That it could incur 6daciai^ 

I gallons, IS expressly recognised hy the 
Gwerament of India Act. Ifii38 (21 and 22 
Vic. 0. ICO), which by section 7i enscU that 
the Company shall not, after the psssipg 
of the Act. be liable in respect of any 
oiaim which has arisen out of any fidaciary 
obliption made before tlic Act, and hr 
section 42. that all sums of money payable 
liabilities then existing shall 

^ w; UtW) 1ft n. L. Cs*. :i07; ZZL. J Ch 
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be charg^ upon the reveTiuas of India if 
such liabilities were lawfully incurred hy 
the Company. By section 65 all persons 
may have the same remedies, legal and 
i^uitable, against the Secretary of State as 
they could have had against the Company. 

From the year 1836 to 1359, the accounts 
of the ^tara Treasocy showed the sum 
»ww claimed by the plaintiffs as payable 
to CliiQto Main pat Govaikar. the plaintiffs’ 
ancestor. In l«57 it is found by the 
learned Judge, and is not disputed, that 
Collector of Satara issued a notice to 
Chinto's eldest sod. Sadashiv, calling upon 
him to withdraw the amount. In June 
1559, Sadashiv petitioned the Collector 
asking that the money should be paid to 
him. The sum claimed had, in the previous 
April, been transferred from the suspense 
to the proHt and loss acccunt. The Col- 
iecbir, however, having referred the mailer 
to Oovemoient received a reply .Ttnetioning 
the payment to Sadashiv. Beforo it wsi 
paid, however, Sadashlv’s younger brother 
objected to payment to Sadashiv and asked 
that it should be distributed among all 
V"'®*®’* On the 4th of Kebroary 

IwO, the Assistant Collector ordered that 
tbe eons and heirs of Chinto in whose 
oamee the money hadibeen credited, should 
produce a certificate of heirehip and then 
arrengement would be made to pay them 
the money, The authority of tbe Assistant 
Collector to pass such an order is notdispnt* 
ed. 

Thin order ai also the notice to Sadsshiv 

to . authority of Scoll v. 

wutfey (4), a sufficient declaration of trust. 
The money was cerUiuly vested in the 
Government when it took over the Satam 
in 1848 aod the purpose of the 
credit ID tbe name of Chinfo was certainly 
specific. 

^ If the money claimed bad been realised 
in esecotion proceed logs in the Supreme 
Court end subsequeutly after many years 
^dited to Government, tbs liability of tbe 
Oovernmeut to repay it could not have been 
see Act XXV of 1866 and Act V 
. III cor opinioo the fact (bat the 

liability charged ie not epeeifieaJly recognb* 

(4) (2g6o) 1 S. ^ J. iSi; 24 L, J. Ob. SM I Jor 

Sge^ 99 9.K4&H 
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«d by StAtaU as in tha AcU just referred 
to, does not jaatify Govern men i id resist hi 
it, for the moneys mentioned in tliose 
Acts required special ireaiment as they 
irere held I 17 the Qneen's ntul not tlie 
Company's Courts. 

Afp^l <f<emiWpt/. 


MADKAS HIGH COUKT. 

Civil. Rb V ision PcviTio.v Ko, or lOH. 
September !•>, 1015. 

7'rcseW:— Mr JuAtiro Tyabji. 
ANNAMALAI CKKTTV snn inoTiiea- 

PuJXtltrS — PSTI TIoNKKS 
versus 

POOSARl SCPPIA THKVAX— DtrexoASt 

— RKHrONOSST. 

Act (X17 lOOX). »/. P, 40-1%.. 

rryji.divi ftrmf ifhethr'' <i ImiMiUv Au' 

/rt«> ir a! /or w «r «i it'f o<r n pttUvn . 

A k's«9 4if imotircaUe Hhicli i» 

puUt^nly D'ffistrshlo aitit not r(^idt«’rr«l, !>• 

lookoil At for the parpo^c •>! itir fair 

amuQiit of Avcupntioi» r^'nt |ioxaI>I*« in >4 iIm* 

F roji^riy wUi^h forairit tbr lubj^’ct of tUai 
p. tm, i:ul, i; IK SAO. vol. I.} 

C&ffry V. }(olkmk Srrvif, S Itid. C(l^.$2CJ 

K M. 6S.0 H. L. T. I4B; tl M. h. J. 44. MUw. il. 

Ani' All r. Khoo iS IihI. Cas. 

000: 41 C. 31?$ 19 C. L. 4. 42H, refomHl to. 

Sheo ifamA SfMyA v. ilA^ArHyA t*mrktin .Vit>Ao» 
StH^K i Im). CiA.2lt;Sl A. 27^0 A. L. 4. 107: OU. U 
T. S47t d)it)ngn)i,)i«d. 

Petition, under section 2o of Act IX of 1&$7, 
praying the High Court to revise tbo decree 
and lodgment cf the Court of the District 
Maotif of Melar, in Smell Cense Suit No. 
23 of 1914. 

FACTS.— The facts of the case eppeer 
sufficiently from the judgment 

ilr, K. Hujah Ai^er, for the Petitioners: — 
The District Mniisif erred in preferring the 
defendant’s evidence to the Coroniissioner's 
report. The lower Court ought to have 
given some damages for nse and occupation 
of the laodi baaed on the amount of rent 
agreed upon io the lease. For such a pnr* 
pose the lease is receivable in evidence. 
AnirAli V. Aykup Ali Khan A'aitdeger ( 1 ), and 


Sheo Karnn Singh v. Hahurnja PerWiu XamtH 
Nfayft (2), 

Mr. iV, S, for tin' 

Re«p«t(uleiit. iirgue*! couli^t, ural relied upon 

rtuftmn >i ( 'ht-t/y \ . }J tif h i »r A «SVrt*ri / (3), 

JU IHIMFNT.— An npplicntuui is miidu f<i 
me ti> nIUiw timo to hniv the phi: nt (runs luted 
iM.d printetl. 1 ixdiisv the :i|iplicntiMii. Uii 
I lie merits, the lirjit juiiiit taken before me 
is that the DjaIi ict Mum^if ought lad lu 
have colisitlvriHl the C«>niuii>niunei s rejmia 
to Iw unsat isfatdory. 1 think the IKstriot 
Munaif was eiitlllud fu pivfer the defemhnd's 
eviJenec to the report of the Ouiimissioner. 1 
have, however. b'.*ked nt the t’nminj^sioner s 
re|wu t. which i:« jirintitl by .Mr. ilujali Aiynr 
uT»J the evidence given by the C'omnibAauier 
ill Court W'us rend to nic. The DHtiici 
Miiiisif wnn, in my opinion, .in^tilunl in tukinif 
the view ho di<l. it wus nest argued before 
me that the defemlnnC <.uffht t<» Inive been 
nislereJ to give M>me dnmngos, l>ei'riufte 
he w:is in i»«e niid oceuputlon of the hind. 
The answer to it is tlnit the suit juny ho 
considered in two wn^s. ( 1 ) as based on a 
hreacli of the cmitrAct to rultivnte the hind 
and ( 2 > aa for fniV coin penso lion for u.>«o find 
occuption of land. 

As to the fir^ fi:«peetof the CAAe, (hero is no 
contract that cun be pn»\ed in the Court, the 
lea:i« being unregiMered. 

With regard to the •croad heail, it avoms 
to me (here are two anawers 

(n) that the defendunt did not use or 
occupy the land: 

(Id that the land was of so littlu value thnt 
the defiiulant was not bound to pay aiiylhnig 
in respect of its use mid occupatiuii, assuming 
that be did occupy it. 

On the fast point ^eversil rases were cited 
to me in support of the crmtentiori that an 
onregistercd lease i though it falls under 
aeclioii 1 ' (d) of the Kegistration Act and it 
coght to have been registered] mny bo 
looked at for the purpese of deiermiiung 
what would le foil* rout for the use iiml 
occupation of the land. In the eai>'o ^l/mV .(fi 
V. Atfhup Alt Khan Snttdagur (1), however, the 
Court did not admit the lease ni evidence, 
but admitted other oral evidence with 

(t) 2 Ind. Ca«. 211: 31 A.S70: C A.L..1. 167: 5 M L. 
T.447. 

(3) 8 lad. Caa. 520; 8 S M. 0 M. U T. 142; 81 M. 
L. J. 44. 


(1) 25 Tad. Civs. BOO; 41 0. 847; 10 0. L. 4. 4S8. 
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reference to tlie rent. In the case Skec 
Karan Siugh v. Maharaja Farbhn Narain 
Singh ( 2 ), the Conrt did appe«otly consider 
the )iahult\at for the ptirpoee, bot the 
habiilii^at was resiatered thoagh void as a 
lease. As the parties had acted apoo the 
habnliyat for some time, the payment of 
rent by the lessees wonld have been evidence 
showing what coatd he fair occopation rent. 
The real point decided in the ease was that 
occQpation rent ccnld be demanded, and not 
as to what woald be fair occnpalion rent. 
It seems to me on the other hand that 
the case in A’ara^rtaan ChHty v. Ifuthah 
Stnai (3) is strong anthority againai the 
admiaiibility of such a lease as is nnder eon* 
sideration for the pnrposo of proving that the 
petitioners hsd agreed to a certain amoont of 
rent for the property. 

For these reasons, it seems to ms that the 
suit was rightly dismis8e<t and the petition U 
dismissed with costs. 


BOMBAY HIGH COURT. 

SecoMO Civtc, ArpisL No. lU or 1914. 
dnne 22, 1915. 

Pfwnf:— Sir Basil Scott, Kt., Chief Jnatice, 
and Mr Jastice Shah. 
PABVATIBAI SHANKAB—Dimkosmt-- 
ArpiUiKt 
rertw# 

BHAGWANT PANDHARIBATH 
PATHAK-Puisiirr— RgjeoKosjiT. 

fOtf— tr.ti— Ifjofy n. if paid Miw pra. 
1»r1vn«t d»$p9mblt, tatidity 'f r 

A Blade teiUtor has ao power to dLr«;t legecws 
to ^ paid oat of property which he bae m lower 
to dispoae of by Will. (p/wi. col. a.J ^ 

Second appeal from the decision of the 
e of Poona, in Appeal No, 90 

V confirming the decree passed by 

theSobordinate Jodge at Jonnar, in Civil 
Suit No. 278 of 1912. * 

T^t.phurandhar, (with him Ur. K. B. 
Eelkar), for the Appellant. 

Ur. Q. N. Boo, for the Respondent. 
JUDGMENT.— The hut qaesiion which 
arises in this ease is whether there has 
been a valid dispoaition by way of legacy 
in favour of certain female relatione of tba 


^tator, Pandharioath, for if that point 
is decided in favour of the appellant, it 
will dispose of the whole case. The learned 
Judges both in the Sobordinafe Court and 
in the District Court have taken as the 
foDdamental proposition npon which the 
mnst be decided, that whatever 
property is so complstely onder the control 
of the testator that he may give it away 
in specie during bis ]ife*time, he may also 
devise by Will, That is the form in which 
the propoeition is adopted by the 
Subordinate Jodge. In the District Coori 
the proposition is stated as follows: “A 
Hiodn who is of sound mind, and not a 
minor, can by gift dispose of all property 
in which be has an absolnte interest and 
can, by Will, dispose of all property which 
he may give away in his lifetime;" and it 
is said that becanse the author of the 
hliukshan sUtes that **it is a settled 
point that althongb property in tba 
paternal or ancestral estate is by birth, the 
father has independent power in the 
dispoeaJ of effects, other than immoveables, 
for indispensable acts of doty aod for 
pnrposas prescribed by test of law, as 
gifts through affection, snpport of tbs 
family, relief from distress, and so forth," 
the testator here bid power by way of 
affection to make legacies in favour of 
his female relations oof of what was 
^mittedly ancestral property. There is, so 
fsr as we are aware, no decided case in 
which it has been held that the power of a 
Hindu father sUted in pi. 27, Chapter I, 
section 1 of the Mitakshara, above referred 
to, enables him for the purposes therefn 
mentioned to dispose of ancestral property, 
even tboagh not immoveable, by Will. Od 
the other band, it has bMO decided by 
the Madras High Conrt. one of the Jodges 
being hir. Jastice Unttosaini Ayyar, that 
n legacy cannot be treated as an exeeatory 
gift made for religions uses: see RatAnam 
V. S«ro#w5raman»a (1), and that was based 
npon an earlier deciaion in Vtila Butt4n v. 
Fomcwamnw (2), where it was held that 
a member of as undivided family casaot 
bequeath even his own share of the joint 
property, becanse at the moment of death 
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tliB riglit by sorvivoraHip U in conflict 
with the right by beaueat, »nd the title 
by enrvivorebip, being the ^ior title, 
takea precedence to the ezclaaion of that 
by beqaeat. This point wee eoMider«<i 
by the Privy Connoil in LnJfvfcmoo DeJo 
Naik V. RflnjfAandrrt DoHa Kaik (3\ where 
it wae aaid: "It has been ingeniooely 
argued that partial effect ought to be given 
to the Will by treating it ea a diepoeition 
of the one-third undivided share in the 
property to which the father was entitled 
in hie life-time... the learnetl Coonsel for 
the appellant have insisted that it follovre 
aa a ueceeaary consequence (from the 
power of alienation by gift iMfer n*ro#) 
that such a share may be disposed of 
by Will, becaane the authorities which 
engrafted the testamentary power upon 
the Hindu Law have treated a devise as a 
gift to Uke effect on the testators 
death, some of them affirming the broad 
proposition that what a man can give by 
act inter vuw, he may give by Will. 
Reference it then made to the case of 
Vttla Butten v. Vomeaarnma (i), above 
referred to, the reason of that decision 
being sUtedto be that "the co*percener*s 
power of alienation ie founded on his 
right to a partition; that that right dies 
with him; and that, the title of his 
CO -sharers by survivonbip vesting in them 
at the moment of his dsath, there remaioa 
nothing upon which the Will can operate. 
Their Lordships conclude the dlscuseico 
of the question in these terms: The 
question, therefore, is not so much ^bather 
an admitted principle of Hindu Law shall 
be carried out to its apparently logical 
consequences, as what are the limits of an 
eaceptional doctrine established by modern 
jurisprudence. Their Lordships do not think 
it necessary to decide between the conflict- 
ing authoritiee of the Bombay and the 
Madius High Courts in respect of alienations 
by gift, because they are of opinion that the 
principles upon which the Madras Court 
baa decided against the power of alienation 
by Will are sound, and sufficient to support 
that dscision." 

It ia admitted by the learned Pleader 
lor the respondent that none of the ceaes 

(8) 7 1. A. ISI at ^ 193} 5 B. 48; 7 C.L. B. 3?0. 


referred to by the learned Joilge as instance 
of gifts falling within the power stated in 
pi. 27. Chap. I, metier. 1, of the 
hfitakshara nre cases of testamentary 
dispfwitinn. In Honmuntapa v. Jivubat (4), 
wliicli wa*^ referred to by (he same learned 
Pleader, the disposUion was by gift in 
inter rietu and the decision in Doehon v. 

(5). affirmed in appeal by 
the Privy Council in RacA'"> Ilnrki»m'ht4 
V. (6). was a ca«e in which 

the gift had been made before the death 
of the testator. We are, therefore, of 
opinion that the decision of the lower 
Appellate Court cannot be supported. The 
legacies were directed to be paid by the 
testator out of property which he had no 
power to dispose of by Will. >Ve, therefore, 
reverse the decree of the lower Appellate 
Court and dismiss the suit. We think that 
under the circumstances the parties should 
bear their own coats. 

Suit tiUtnifted. 

U) i Bom. h. B. 478: B. 847. 

(a) « Bum. L. K. 288; 20 11.31. 

(8) 9 Bam. L ». WO, 31 B. 373: 11 C. W. N. 780i 
2 >t. L.T. 3»* 17 M. L. J. 343; 0 C. V. J, 1; 34 1. A, 
107. 


MADRAS HIGH COURT. 

Cm Civil. CocKT ArrsiL No. 12 or 1913. 
September 10, IBIS. 

Presenl:— Mr. Justice Sadasiva Aiyar mid 
Mr. Jnstice Napier. 

ShnmeNl (/lam<x Monlvi Hafis MAHAMMAI) 
SCLFALLA SAHIB— PLAiHiiPf— 
APP6t.LAJ«T 
eersiu 

VAJIHUDDIK SAHIB ako otubrs— 
Dirt* pAvrj — RssroM pb a t.i . 

ViiAvNiaMdea taw— — J/Mrcn«A, 

pf vosacMson is esscnlial loniekc a gift 
YttUU ander Muhamnadait Law. [p. SSS. col. ].] 
ffberv there it ooly an esovutiob of n Oced of 
nfl asd the doaor. retaimag the gifndved liimself, 
centiaiMa to exercise rights of ownership over the 
p^M^ertr fur bU own boneSt and does not (irofese 
to^d'iteilber as trustee or agent of tlio ilunee, 
there U no each delivery of possession aa (s coui. 
tempMed by (ha Muhammadan Law, and t\\o gift (s 
ipvaltd. The mere change in the Collortor’s certificate 
does not prove, by itself, change of posscision. [p. 
8BS. cola. 1 4 £.} 

rahainfleA galiA v. Boyapsfi .Vu^ayye. 30 M. 320; 
17 If. L. 4. 68% OAeNdA'*! Mr Adi Humia v. UuhntnMfiH 
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«AHtR V. t*AIIHrf p(N .'AnfR. 

A. «!•: 10 r. \V. \\ TgK; A A. L. J. 4(k»: 
n L li .is:. I C. L J. 'Jj\ Xi LA Ha ll> C >• 
y D.c. i M I. T jofi. 

Appv'il nir.ijei>l the decree of the City Civil 
Conn, ut MaduH, in Originnl Sail So. 132 
of lyii. 

FACTS,— The facts of the case safficiently 
Hppear fri»iu the jodgcbent. 

Thi^t appeit wa^ lirst heard on 23rd March 

v.nh. 

Mi\ .V. D. (with him Mr. VeHkafa- 

Mibhuitiniinlt), for the Appellant: —The doco. 
nient in qoe^tion is a deed of gift and aa 
«iich is III valid for want of delivery of 
p<M'esAion. Vide Voh^tsfiJhh S^thib v, 
fili .\0Qattun (1), aiwl t'kamihri Hotan 

V. (2), The plaintiff hav* 

ing heen in possession all along is entitled to 
succeed. 

Mr. .1. Sn«jj.ipp.j, f<,r the Respondent*, 
argued C'>a/>Yi. 

J C IXj MFST.— It is not denied by the 
defendant* that Kxldbit A is really a transac* 
tinn of gilt. It must be held that the plaint- 
iff did not, in \m plaint or at the time of the 
issues, put forward the allernative contention 
that if it was intended to lie a gift in the form 
nf a sale (an<l not a mere nominal transfer 
by sale), it was invalid tinder the Mnha mmadan 
Law for want of delivery of possession. 
[See Vtshisnihih Sahih v. ^yopef* jVwgngga 
(1) and Chanilhri MAtH Hamn v. Mukatn- 
maii ifffjrau (g).] Rot he alleged po>«ession 
iu himself in the plaint and there wes an 
isaoe as to the facto! poaseMion. The alleged 
continaity of the plaintiffs title notwitb* 
standing the execution of Exhibit A is the 
Usisofthe suit and if the gift le invalid 
under the Mohammadan \mw, the title of the 
plaintiff continues and the relief prayed for 
can be granted. 

We, theiefore. think that this appeal cto* 
not be Hnally decided withont a hading on 
the following issue 

‘;\Vas the gift made under Kxbibit A 
validated by the delivery of possession of 
t^he gifted properly to (be donee as required 
by tbe Muhammadan Law?” 

Tbe finding will be aobmitied witbin two 

<n 17 M. L. J. 562{ 30 >|. ftig. 

(8) 10 C. W. N. 700, 23 A. 439;3 A- L. J 405- a 
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months and ten days will be* allowed for 
filing objections. The defendants will be at 
liberty to adduce evidence on the Qoeaiion 
of poa*ea.xion and the plaintiff to adduce re* 
baiting evidence so far as ie allowed by the 
Evidence Act. 

In compliance with the order coDtsioed 
in the ebove judgment of this CoQrt, the City 
Civil Judge. Madras, submitted the following 

FINDING. — The issue on which I have 

to xnbmit my finding runs as follows: 

'VVax the gift made under Exhibit A 
validuted by the delivery of poxsesscoo of 
the gifted properties to the donee, as required 
by Muhammadan Law? 

2. The defendants did not appear on 
tbe (ley on which the suit was posted for 
(he trial of this issue. No further evidence 
was adduced on behalf of tbe plaintiff. 
The question has. therefore, to be decided 
npoa the evidence taken at the former 
trial. The donee (1st defendant) under 
Exhibit A was the son of the donor (plain* 
(iff). At the date of the gift, he was living 
with 1 1 is father as a member of hrs family. 

It does not appear clearly from the evidence 
whether the donee had actually attained 
majority, that is to say, completed his iSth 
year. According to the evidence of Sakbavat 
Hussain (P. W. No. 3), a son of the plaintiff 
by his 2nd wife, the let defendant was 21 
years oM when tbe ^aid witness gave his 
evidence in this Court, i. s„ ia January 
1913. If so. 1st defendant was apparently 
not a major when Exhibit A was execo ted, 
which was on lat April 1909. Out tbe 1st 
defendant himself in an affidavit, dated 18th 
November Ibll, staled be was then about 
24 years. If so, he was about 21 at the 
date of tbe gift. Under Exbibit A, tbe pra- 
pertiea gifted to lit defendant were a two* 
storied house together with two tiled and 
substantiuLboilt booses udjoioiog it. 
fug Nos. 2 '2 and 3, Karimuddin Sabib 
btreet. The donor and tbe donee were both 
living in No. 2/2. No. 3 was let to tenants. 

Id tbe docarnent tbe donee is described as 
"my son. Wajihnddin Sahib, a sindeot, resid* 
log in bouse No. 3/2, Karimnddin Sabib 
Street.” According to tbe evidence, the 
1st defendant (donee) was at tbe date of 
tbe document absent at Bellary, where bis 
brother, Abdul Kadit Sabib, was employed 
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&a Snli.A&Aistani In»peclor of Schcwls. He 
returned to MedrAa about two months after 
etid lived with his father in Ko. 2 '2 for a 
few mosths, Dorhi^ this perirnl the father 
effected a transfer of the Collector's certih* 
rate for the two properties in the name of 
the son. The pUintifF. in his evidence, says 
that he himself applied to the Collector for 
the transfer of the certihcate in his s«in. the 
Ut defendant's name. Tho plaintiff also says 
that at hia instance, the let defemlant 
obtained fn'in the Collector's otlice the 
eertiKcate which was issaed in hia (1st defen- 
dant's) name, and gave it over to the father. 
The 1st defendant eontinned to live with his 
father in Ko. 2 2 for eome little time after 
this, and then left the house owing to quarrels 
between him and his father. Aa regHnls 
house Ko. 3. the ovideucv is that from before 
the date of KsUibit A, it was in the 
poaeesaion of tenniils who have been payii.g 
the rents to the plaintiff. It doea not 
appear that the 1st defendant cidleeled 
the rents himself or that the plaintiff 
collected the rent of the said hoose on 
behalf of the 1st defendant, lu Kxhibit A. 
faow’evcr. the donor says: — 

have put the nfo resaid son in 
occupation and proprietary possession of 
the house and have also delivered all its 
vouchers to him. 1 declare that in fntore 
there will be no claim of any kind in 
respect of tho bouse sold either for me 
or for any of o>y heirs against the 
purchaser end his heirs. Should I or 
my heirs or any other person, or eveenter 
claim against the said purchaser or his 
heire, it will be false and not maintainable. 1 
shall he respousible for accounting for claim* 
auts.” These statements certaiuly amount to 
au unequivocal declaration on the part of 
tbe donor that be bad pnt the donee in 
possession of tbe properties and that he will 
bold bimself responsible if any claims are pre- 
ferred to the property by third parties. Tbe 
fact ibat tbe plaintiff applied or got the 1st 
defendant to apply for the issue of a Collec- 
tor's certificate tn tbe 1st defendant's name, 
also amounts to an admissisn on plaint- 
iff’s part that the Utter was not only 
the transferee of tbe property but waa 
aUo iu actual possession thereof. The 
Collector's certificate as well as tbe title- 
deeds have been produced by the plaintiff 


himself. In addition (o tho immoveable 
prttpvrties given nnder Kxhibit A, tho 
pUintiff alv<i gsvo some nioneyn |«i tho 
l»it defcndaiil mid with tlm^o moneys, (ho 
latter opened' iiec<»unlM in Ins rmmv in (Im 
lUnk of Hadriis iis well A'i in the l’<>«.t 
UlBre (^ce Kxhibil V m:d l*'l\ Tie Uvno 
relates only to (he iiMino^i.ilile |n«'r'^ticM 

dealt wi(h by Kxhibit A, m.<l tbe 
for detei iiiimition U u|M>lb<*r ii]<oi ihe 
fsHs iv\ fiTtb iibove ibeie was Millie ton! 
delivery of ptuiM^ssnih of (bo Miiil piopor.us 
to the donee, ms licjiuud by M idiiimihiMinn 
l^sw. 1 am of opinion tbut IIiIm <|llo^lion 
ahonld U> nnswt'ied in the nlllrniutiNu 
having rogai**! to the jinneiplri. biid iboui 
in the fi>lh>wing raneK. fu.,S/ffik lU.to.u v. 
Shaik (.0, JtinHfiU tUf't V. Aooiomo 

SifStt hil't i »’ f rh, Shlt>ih v, ftifa 

{{rtkhi'i .''>rr//oM (*>)nlul ihifii v. 

.lirtMif/oM r<W(d i’lil.ritkutfi {ti' . The doin r 
was the father of tliv <b>nre mid tba hitter 
was at the date of (be gift quite a young 
lUMu living under bis fnibvr's prnleetion. 
ll« was then a student m.d uniunri iid. 
The circumsi.lrivc timt be wim (Ken 
tetopuiarily absent fn^m biv futbei'x lioii>« 
does not, in tny opinion, siTect tba nnitlir. 
In spite of such teuipopniy nbxem’r, Inn 
doiuicila aod residence wciv with bis 
father as n dependent member <»f the 
Utter's family and that was the vimv 
taken by the father bimself ns will be 
seen from bis describing (lie suii as a 
student residing in Ko. 2 '2, Karimuddin 
Sahib Street, in which bouse tho fiitbcr 
bimself lived. Tbe said bou«e (Ku. 2 2J, 
along with tbe adjacent property. li<Hi>e 
Ko. was tbe subject of gift umlvv 

Exhibit A. In (he instroment of gift tbe 
father not only stated that be bad made 
the gift, but also tiint he bad pnt bis son 
ill occupation aod proprietary possession 
of the house and delivered all its vimchers 
to him. He alto stated that be held Intaself 
accountable to Ins son m reference to tbo 
property. In addition to this, he himxelf 
got tbe Collector’s certificate for tbe properly 


($) 9 B. 14C. 

( I) 28 A. 1*7; 8 A. L. J. 778; A. W. N. (1905) 

(5) 29 B. 468; 7 Bern. t. R. 4t2. 

(6) 30 M. 306; 8 M. L. 7. 180. 
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transferred to bis son's name, which also 
amonnted to clear adnissioo on bis part 
that the son was in possession of tbe 
property. The plain^ifTs case was that 
tbe whole thing was a iftoaital transaction 
and not a real one. On that qoestion I 
held against the plaintiff and found 
that the plaintiff really inlecMled 
to benefit hia eon, the Jst defendant. Tbe 
qaeatiou which 1 have now to consider 
is, whether that Intention was validly 
effectnated by delivery of possession of 
the immoveable properties gifted under 
Exhibit A. The qoestion appears to be one 
of mixed law and fsct. The present case 
is *00 the facts very similar to tbe cases 
cited above. Applying tbs principles laid 
down in those cases, I am of opinton that 
there was soScisnt delivery of possession 
by tbe donor to the donee in thie case to 
validate tbe gift according to hlnhammadan 
Law. 

Tbe appeal was 6nal)y beard after tbe 
retorn of finding of the lower Conrt oo 
10th September 1^15. 

Mr.N. D. I>ev4dt^it#,forthe Appellant, argned 
that tbe finding ought not be accepted 
ae no delivery of poesession had been given 
and relied on the poeeeeeion of tbe deed 
of gift and the title-deeds by the plaictiff 
se well as bis collection of rente of one 
of tbe items jonveyed and hie living with 
the members of his family in the other 
booee. 

Mr. A. Songcppa, for tbe Kespondeots, 
argoed that the finding was correct and 
relied on tbe admission of the plaintiff in 
*^5 pl*'*** ^od bis condoct in connection 
with the proceedings for tbe transfer of 
Collector’s certificate. 

JUDGMENT.— Ws are nnable to accept 
the finding of the learned City Civil 
Jndgs that poeeeaeiso was given by the 
plaintiff to his donee (let defendant) 
of ths properties mentioned in Ei. 
hibit A. 

The admission in the deed A and the 
admission op condnct in connection with the 
Collector’s certificate proceedings ars, no 
1 • >f«nie of evidence against the 

pJamtiffs contention that no poesession 
pa^. hut on the other hand there are tbe 
following hcU (proved by clear »nd na- 
ooniradioted evidence) 


[Idu 

fa) that the rents of boose No« 3 were 
received by the plaintiff even after tbe date 
of the gift-deed for bis own benefit; 

(6) that neither the gift-deed (Exhibit A) 
nor any of the title-deeds (Exhibits Band 
C series), was given to the 1st defendant; and 
(c) that tbe plaintiff continued to Kve in 
the bouse No.2/2 with all the obedient mem- 
bers of hia family (including, no doubt, tbe 
Ist defendant so long Bfi he was obedient). 

These facts seem to us to indicate that the 
plaintiff continued to exercise righte of 
ownership over tbe properties for bis own 
benefit, and he cannot be treated as having 
divested himself of his possession of tbe 
properties in any degree. He could, of 
coarse, by making liimself a trustee or agent 
of tbe donee, or as bis goardian (if ths donee 
was a minor), or expressing an intention to 
treat bis own possession as tbe donee’s 
possession, unequivocally transfer legally 
effectual poseeasion to tbe donee while bim* 
self remaining In actual possession, but 
thers ie no evidence of any such intention on 
plaintiff’s part to treat his own possession 
as possession on behalf of let defendant, tbe 
defendants having let in no evidence what- 
ever Co contradict the evidence on the plaint- 
iff’s aide. 

Tbe gift under Exhibit A being thus 
invalid under Muhammadan Law for want 
of delivery of pnasession [see VakazuUoh 
SaM V. ^tfapaU Nagayya (1) and Chaudhn 
tfoeaa v. l/NAammad H<u<in (2)), 
we reverse tbe lodgment of the lower 
Court and give tbe plaintiff a decree 
declaring bis title as prayed for in tbe 
plaint. Tbe parties will bear their respec- 
tive costs in both Conrte, ae it was tbe 
plaintiff's own fanlt in exeontiug the deed, 
Exhibit A, which led to tbe Ist defendant’s 
creditor's attempts to proceed against tbe 
properties covert by tbe deed. 

Appeal alloiOfd, 
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M,kUkV cagvtt V. NAGiPM CaiTTf. 

MADRAS HIGH COURT. 

DsTTBfts PiTBMT Appkal. Ko. 279 ov 1914. 
Septdi&lMr 1C, 191&. 

Pretmii — Mr. Jaaisco Sk^kalvn Aijar and 
Mr. Jaatice PhilHpe. 

HAM AX CHbiTTY— PueNTipr^ 
Appellant 

tvrtM 

KAOAPPA C HETTY— Dbpsmdast^ 

RfiSruNDBKT. 

BtAm^Act {Sl6f 1899 ), «. M, 
and pencil y— Joint-ten >fn nis --Contrtbml tom, 

SocUon kk of the IbdiAn 8tAinp Act in ualf lutend. 
•d to gire A right to ad innocont pkriy. »>t guilif <4 
•nr default in the matter of the ]»n>)tep uampiag of 
a doeomeut. to reeever the duij and peoali.r he «« 
oblfged to pnj from thepenoa nr per«<»Bs guilcj of 
default aud {» not ialead^ to aimbte one of icvecml 
penoDS, who were under a comoina duty to pay the 
proper stamp duty on a docament in propnrtioaate 
■hares, to elnim from the ethers eentributioo la 
respect of the amount of the stamp dnty and penaUf 
which he has been oompelted to pay la full owing 
to their common default. 

Appdhl, o&dar cUqm 15 of tba LotUrs 
FaUnt, ngninat (ha jodgmant of tba Hon'bla 
Mr. Jaatica Apling. id Civil Ra via ion 
Petition No. 535 of 1912, prafarrad ngiinat 
that of tba Conrt of tha TaDponry Sob« 
ordinate Jadga of Rais and at Mndnrn. id 
S mall Caaaa Sait No. 129 of 1911. 

FACTS.— In Original Soit No. 50 of 1908 
OD tba file of tha Eaat Sab'Coart, Madura, 
tba pUistiff produced a codiais doouisant 
parportiiig to be a partition daad axaaatad 
between him aod tba dafeodaot. Having 
bnd to pay eUmp doty aod penalty on lha 
aaid doenmant, i ha filed the praaent anit 
more than three yanri after be paid tha 
stamp duty aod penalty for contribation 
ngainet the defendant. Tba Subordinate 
Judge diemiased tbe aniti holding that the 
defendant was not bound to contribnle ae 
the plniotiS made tha payment to suit hie 
own pnrpoaee and that the enit was 
barred by limitation under Article 61, 
Limitation Act. Tba plaintiff then preferred 
Civil Revieion Petition No. 535 of 1U12 (o 
the High Court, which wae diemiaead by 
Ay ling, J. Ha than prafarrad thia appeal 
Qsdar ibe Lattara Patent. 

Mr. r. PurutKotlama Iyer, for Mr. T. ff, 
Venkalramc, ScHHqt, for the Appellaot:— 
Tba Subordinate Judge erred in bolding 
that tba defendant wae not liable to 
coutributa. Both tbe partie.a have to bear 
tbe gtamp duty id respect of tbe document, 


UBAHO BlI V, BABAICBAVO. 


and ae in this ca.ae one party alone had 
to pay the fall Ataiap doty end penalty 
on account of their joint default, the 
defaiident was liable to cootributo. Vida 
Secretary of State v. tluru Protkad Dkur 
11). The suit is not barred as it falls 
u Ildar Article 120. Vide KNccAnmaN v. 
AAmcd Kattx Kayi (2). 

Mr. S. Gopalatwaiai lyeuyar, for the Has* 
pondeni, argued ronfru. 


JUDGMENT.— We think that aection 44 
of the Stamp Act waa intended to give a 
right to an innocent party, who himself 
was not guilty of any default in tha 
matter of the proper stamping of a 
docament, to recover tha duty or penalty 
he waa obliged to pay, from tha person or 
parsons guilty of tha default and that it 
was not intended to enable one of several 
parsons, who were under a common duty 
to pay the proper stamp in proportionate 
shares, to elaioi recovery of the pro. 
portionete amoantof the duty or penalty 
the whole of which he waa afterwards 
obliged to pay owing to the common default, 
In this view, it is unnecessary to coiiaidar 
tha Doestion of limitation, and wa dismiH the 
Letters Patent Appeal with coats. 

Appeal ditm\$Hd. 

(1) 80C. M (P. B.) 

(8| 81 U.848<8 U. L.J.ai. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 

Civit MifcutUMBOus ArpgAt No. 13 os 1914 
March 30, 1915. 

Present: — Sir Haary Drake.Brockman, Kt 
J. 0. 

LAHAND BAI— Jol>OllBHT'^BNToa— 
ArpgLu?lT 




H AR A EC H AND— Db CHftB • BOLpBR« 

Rbspomoent. 

Ctnl Pmtdmtx Co<U (Act 1908), 0. XL, »% 1— 
Jtfrrirvr, afpMnfmnf of. to rertict rente end pr^lt 
^Simpie money dnrtt, execution of^Propetiy not 
nlleehmkle^Eeeeution. kote effected. 

Coder Order XL, ml© I, of tbe Cleil Procedure 
Code, a Beceirer eaa be appoieted to receive 
the rente and profiiA of an eitate which cacuot 
lUelf be attached and eonAO^ue&tly a simple 
decTM for moaey may be eieeuted by appoiatlnr 
a BMeiver. Cp.ae«,eoL^p. 287,ool.lJ ^ ^ 
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VOit-rc til*' "f UrtL il»c anil 

t>ie ]niiS(uvnt.«U>UNn* U' »4pv»oiiirJ<si aihI 

wher>’ tkit-rt* n«'i»lw'r w.iy than iIm* 
uf R }i<>L‘<'lvor in nhicb lUf* <lecrc«*li'>Utfr can l>o|n> 
cnriH'itviT 4iiy |ian uf bis i’lnloi, fl»A 

n|>|Kuinunntt of n Hccciver is ncfitli^r luijust wtr 
iucouvfoii‘nt. •\>. iJM?. c«l. 2,' 

M a ne<^QA Appeal against Uie order of 
the District Judge, Wardha, dated the 2iid 
KAbr>mry DUl, reversing that of the 
Junior Munatf, iliuganghat, dnt<>d the 20th 
Aagust lODh 

^Ir. \y. V. (VtHrpnrf, for tlie Appel- 
lant. 

Mr. Si. B. B. y. Kharf, for the Respond- 


(***^ afUchment and sale of bis propert/, 
(m) both the foregoing processes. 

This rule, it is aaid,coQetitnteB a limitation 
npon the general right conferred by eeoiioo 
51. To accept this contention, involvea 
e a tend mg the limitation to (he very generally 
expressed first rde in Order XL, which opens 
ibas: — 

’’Where it appears to the Court to be joat 
ano convenient, the Court may by order 
appoint a Receiver of any property, whether 
before or after decree.” 


ent. 

JUDGMENT.— The respondent in thia 
Court holds a decree for money against the 
appellaiii, who is a Hinda widow possessing 
certain ^ir lands assigned to her in lieu of 
maintenance )iy her adoptetl son. In due 
course, the respondent on the 2dth March 
1111 H applied to the Court of the iooior 
Munsif, Wardha, for appointment of a 
Rereiver of the said fields. The Munsif, 
overruling the judgmeni^debtor'a objection 
that n Receiver cannot be appointed in exero* 
tion of a simple money decree, nevertheleu 
dismissed the Application on the ground that 
it would be unjust (o deprive her of her unly 
aonree of maintenance. In appeal the Daetrict 
Judge, after setting out the history of 
previous execution proceedings, held that 
without making the appointment applied for, 
justice could not be done to the decree* 
holder, reversed the Monsifs order ami 
directed that unless the iudgnient-debtor 
showed further ground for regarding 
such an appointaent as neither just nor 
convenient, the application should be granted. 

The main question raised in tbe present 
appeal from the District Judge'eorderof remand 
is whether a Receiver can legally be appointed 
where the decree to be executed is one for 
money only. The argument for the appellaci 
is this. Section 51, Civil Procedure Code, 
provides that subject to such cooditions and 
limitations as may be prescribed", the Court 
may on the decree*holder*e application, order 
execotion of the decree by appointing a 
Receiver. But rule SO, Order XXI, in the 
Isi Schedule to tbe Code, provides only the 
following modes of executing a decree for 
payment of money:^ 

"(i) detention of tbe judgment debtor in the 
civil prisoDi 


On the other hand, it may be rejected 
Without m any way departing from a literal 
f"d grammatical infcrpretation of role 80 
in Order XXI. That Order nowhere, except 
in rule 10 ( 2 ) authorises appointment of a Re- 
ceiver. ami the excepled provision is a new ooe 
from the Knglieb PartnoNhip Act, 
loOO, apparently without special regard W 
with the general scheme of the 
i/ivil Procedure Code. The correct infereoce 
^ms to me lo be that the matter of appoint- 
inga Receiver was left by tbe Legislsture to 
be dealt with in a separate Older (XL) to 
^ j look for any “condltioos 

contemplated by section 51. 

There are oumeroue cases in the reports 
which ebow that the practice under (he 
Code of IS82 and earlier, wsi to appoint* 
Receiver where necessary in executing • 
decree for money no less than in respect of 
other decrees. I mty refer here to two, 
namely. Gooltil y. Mh Ju/w4 (1) and 

Udoff Kumoti CMatifatin y, Mti'i Jiatn 
Sha/itt (g). The Lsgielature most have 
.1 'J, practice, and yet in 

the Code of 1908 it has not only added 
an express power to exec ate a decree by 
appointing a Receiver, bnt has appreciably 
extended the old power of appointmeDt 
contained in section 503 of tbe 18fe2 Code 
by omitting the words “tbe subject of a 
suit or under attachment." A Receiver 
may. therefore, be appointed to receive the 
rente and profite of an Mtate wbiob can- 
not itself be atUefaed; see KahahaH Koeri 
▼. i/<Aon Chandra Mtmdal (3). At tbe 
same time, there U no diffexwnce of importance 
for present purposes between rule 30 of Order 

fl> II B. 44S. 
it) » C. 4*3. 

<3) 14 Trsi Cat. 2?7; S9 0. 10 10^ 10. . X W8. 
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XXI and the eorreaponding provieion (section 
254) m the 1SS2 Ct^a. 

I thinl:, than, th«it aveti a siinpla decree 
for money may be execotad by appoiiditig 
a Receiver. 

It ie further contended on the jadgraent- 
debtor'a behalf that n general or<ler 
appointing a Receiver amounts to Attnchraont 
of future rants and, tlierefure, ofTeu<U 
against the prohibition in proviso (n) to 
section 60, Civil Procedure Coda. There is, 
however, a clear distinction between ettecli* 
ing future rents and protite and appointing 
a Receiver to collect them as they fall 
doe from time to time, as will appear from 
two cf the caves above cited, namely, Pdey 
Xumon Chaticalin v. iferi* /fntn $knha (2) end 
Ktthahttli Koeri V. itfcAmi CAaiidro Ifonihl 

(3). Moreover, ander the lower Appellate 
Court'a order, the Munsif has still to decide 
the extent of tbe Receiver’s satbority, 
even if the jodgmeat'debtor fails to show 
lorther cause against the proposed appoint' 
mer.t. 

I do not consider it necessary to decide 
here whether the appellant is proprietor or 
ordinary tenant of the ‘tr sssigned for 
her maintenance. In the Courts Wlow. her 
position was sssoued to be that of a 
proprietor. All that is urged bare in 
favour of her being a tenant is, that by 
the terms of her grant she must pay the 
rental assessed on the land by the^itle* 
meni Officer. There is at present no question 
of attaching the fielOa assigned to her, 
and seotion 70 (3) of the Central Provinces 
Tenancy Act, IdOd, dost no more than 
protect the right of an ordinary tenant 
from sale in execniion of Te decree. It 
IS suggested that PArmoNUMdwro v. 

Baji Bao (4) wee wrongly decided. In that 
case land granted by way of meinteoence 
was held liable to attachment end sale in 
execution of n money decree obtained 
against the grantee notwitbsUnding that 
the grant contained a prohibition against 
alienation. Por the reason jnst stated I 
am not required to deal with this point. I 
may, however, observe that no later eutboHty 
then tbat cited, bas been pnt before me 
and that on tbe principle of s/siv deciWs 
alone I would be prepared to follow the 


X4) ;4 0.F..I.. fUtie. 


decision of lamay, J. C. 1 wonhl add that 
the appellant'H gp.viit confers only a life* 
interest, but docs i.ot cxpresxly prohibit 
alienation. 

There remains the que.dum whether it 
m just end convoiiiciit" to appoint a 
Ifeceiver. In IhiM coriiicclion wo arc con* 
cerneil solely with the MuiiHirH view that 
it is iiid just deprive the Jiidi'inoiit* 
debtor of lier s«>]u source of ninirtlt'iiuiu'V 
sikI that the dcH'lx'e* holder box not xliowii 
how the npp»>i lit merit ho dexiivx. wouhl bu 
c<»nvciiii*nt. A.s to this the ItUlricI Judgo 
has well pointeil out that (ho inteiextM of 
both perties can be sareginuded if (he 
appointmcid is made iind that in no other 
way can the decree* ho Id or hope to roi’over 
any appreciable pert of bis claim. The 
latter view aecma to me clearly correct. 
The appellant lets out ber land yearly 
and secures her rents in lump, t>h« is no 
less boQDd than any other recipient of income 
to live within her means, and to permit 
her (o enjoy the whole regardless of her 
jnst debts ie n course not sanctioned by 
either law or morality. 

This appeal Hcc<>idingly fails and is 
dismissed with ci4(s. 1 allow Us. 15 as 
Legal Practitioner's fee in this Court. 

Api'ciil tfigmi9»ciL 


PUKJAU CHIKK COURT. 

FiusT CivtL Arresr. Xo. 3S4 OK I Dll. 
March 12. 1D15. 

Presrnf;— Mr. Justice Johnstone 
and Mr. Jnsticc Shah Din. 

BUDBA KHAX a:ip otuxrs — Plaintipka — 
Apppluhts 

remis 

MOHAMMAD AXP otbpks — Dsfcnpants — 

— RssroxoiKTs. 

8haa)ilaK~^B^’|r*« $rtlhnien*’‘ thal alt 

mfmhrf <4 ftrtnim fnAr l-i *kart in 

ehsttitot — tnirf ih thml 
<iarml9ff C«t«w (ff 

li» fhc i^iteiBc^t of IS63, it chtcn’«1 11 ia( 
tbe KltewWet of the rilLsge bclongr*) io all (he 
moBibcre of a certs! a inbr and (lii» entry wns. 
repeated is the l;>etTkaiout of Uh7, but in (ho 
Setileiiioiit of J900 it was provided (bat U bclongcil 
to only oee sectioQ <4 tic tribe: 
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tbKt the Uit t-ntry un&uiWistil and 
W4» not uf much evident U1 valu» ax ih^re^ wu 
nothing on ilie n*cor<l lo *h*>w why thoonlneKof 
tlie two prorinu« $<attVmpm5 were cbunj^l and the 
new entry snbscttQicii in the place, [p. 2B9, col. 2.*^ 

Where defendants have done no overt 
amoiinttofr to an m^'aston of plaintiffs* riitbt, the 
mere allegatiou in the plaint that the defendants 
consider themselves eo^sbarers and openlv denr the 
plaintiff •»' exclusiiv pro^meurv rights in'the Itml, 
cannot furnish the plaintiffs a definite canae of 
action so at to enable them to seek declaratioa of 
their title, [p. 289. col. I.] 

FirBt nppetl from the decree of the District 
Judge Attock, at Camphellpor dismissing 
the SQit. 

Dr. .VuA'inimo/f Jqhal, for (he Appellants. 

Mr. lY. C. J/rArrt and Mr. .Yw.«r/.Dia, for 
the Respondents. 


JUDGMENT. — The ptaintifTsi who are 
Awaut Hajtal by caste» brought the present 
suit against the defendants, who belong 
to four other sections of Awnnt known as 
A leans Jafraf, Rhiian, Jasicat and Jomei, for a 
declaration that the plaintiffs together with 
pio/orma defendants Nos. $2 to 69 were 
eidosively entitled to proprieUry rigfaU 
in 24, 476 Aronde of aAonriaf lend known 
as CAo* Nakka, sitvats in village Donda 
Shah Ralwal, and that the defendants other 
than ths pm forma defendants Noe. 62 to 
69 possessed no righU in the said sAami7s/ 
area. A plot of 706 kanaU 2 mcrlv which 
at one time formed part of the shnmttai 
wee alleged to have been in possession of 
the defendants for a long time and was 
eicepted from the claim. According to 
the plaintiffs, they end defendants Nos. I to 16 
were descendants respectively of Sbahidat 
and Jafar, who were eons of Hayat; the 
plaintiffs were known as Aipant Hajtal 
the said defendants Nos. 1 to 16 ss Awans 
Jafra2- th» Chak N«kt, jo dispote mu 
acquired by plaintiff*’ ance.stor, Sbabadat 
who paid Rs. 1,200 by way of fine to a Sikh 
nobUman. called Sardar Atlar Singh, in 
bikb times, and ever since the date of tbe 
acquisition Shahadat’a descendants bad been 
in ^«*on of the said chak. Jafar, 
brother of Shahadat, bad not paid any part 
of the fine of Rs. 1.200 and be and hie 
descendants had, therefore.acquired no propria- 
iary rights in Ch^ Nakka. In support 
of this origin of their escloaive title to tbe 
<^k m dispute, the plaintiffs have relied on a 
judgment of Sayyad Fais-nbEossan. Extra 
Assistant Commissioner, dated the 25th 


Angust iS6,?, by which the claim of the 
Jofrah. ancestors of defendants Nos. 1 to 16, 
sharers in CAqA Nakka along with the dss< 
cendants of Shahadat was dismissed. Ths 
plaintiffs have farther relied upon another 
judgment of Sayyad Fsis-nl-Hnssan, dated 
the 22nd August 1866, which, however, 
doe< not seem to beer directly on the question 
of proprieUry rights in Chak Naka. 

In the Regular Settlement of 1863 the land 
of Ckak Nakka (thongh ths name Ohah 
Nakka does not appear in tbs Rovenus 
Record) was entered as the village tkamilai 
belonging to all proprietors of tbe Atean 
tribe without any distinction, and in the 
Revised Settlement of 1887 the same entry 
was repeated. In the Settlement Record of 
1900, however, it is entered an the shnMiltU 
of tbe proprietors belonging to tbe Hajiat 
section of Aiwrn# (see evidence of Gholam 
Jafar, Hath Sadar Kanunqo, at p. 47 of the 
paper.book). The plaintiffs claim that as 
they and dsfendanU Nos. 52 to 69 alone 
aro members of the Awan Hajtal section, 
tbe nai of the Avans being known ae JafraU, 
J^teals, Rkilaiu hnd JamaU. the whole of the 
rooiHiU/ area in dispute belongs exclusively 
to them and defendants Noe. 5 2 to 59, and they 
aak for a declaration to that effect. 

The Dielrict Judge, after referring to and 
discussing the entries in the record of the three 
SettiemenU of 1963, 1887 and 1900 and 
also to (be entry in tbs wivt h-ul-ers of the 
village, has held that, although the village 
land itisQ it wasoriginaly acquired by Shahadat, 
tlie ancestors of the defendants have held 
possession of it along with Shabadai’s dsa« 
cendaote. that the defendauU are co'Sharere 
in the land with the plaiotiffs. and (bat plaint- 
iffs suit is barred by limitation; ou these 
findings be baa dismissed the plaintiffs* salt. 

In support of ths appeal tbe learoed 
Counsel for the appellants has relied upon 
tbe history of tbe village (paffe 24 of the 
paper-book^, the judgment of Sayyad Fsis- 
ul-Haasan, dated the 25th Auguai 1663. 
which is not printed but a copy of which is 
on the record, and ths report of the Local 
Commissioner, Amir Ohaud, dated tbe 17tb 
November 1910, (pages 67—66. 9o the 

other hand tbe Conusel for the respondents 
has called our attention to tbe motstiou 
proceedings of March 1909 relating to the 
aals of a part of the Und u ffut by AUab 
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Yar, son nf Jlisri (pages 28 —55. to the 
dspoaUion of the ATni^ Stular XWennpo hi pan* 
gp^ph 47 and to cerUin porthms of the report 
of the Local CorDmissionor rererre<| to above. 

lu the histi'ry of tho village we veu 
Hnd nothing which woqM support the claim 
of the plaintiffs that they alune. together 
with the pro/iire*^ Uofendnnis Xos. 02 W 50, 
from among the deseondants of Hayat are 
entitled to l>e called At^ut Hujf.if, the 
descendants of Jafar being known as 
■Toft'ftl. This dUlinetioii is no doubt drawn 
it) the judgment of Sayyad Fa /-ubHuMUin, 
dated the 26th August 18b;{, but it does 
not seem to have been adhered to later. 

In the mutation proceedings of March 
\909. above referred to, it would seem that 
the Revenue Authorities considered all the 
descendants of Hayal. including the descend- 
ants of Hsyat’s son Jafar. as Akom Hajtnt, 
and that this appellation was nut restricted 
to the descendants of Shahadat. The entry 
in the Settlement Record of 1900, accord* 
ing to which the land in suit belongs to 
AiMws Hajfal, therefore, supporU the riaim of 
defendans Koa.l told tn sharn in the rAnm/V/rf 
along with the plaintiffs; and the mere fact 
that the said defendants have not actually 
ciiltivated any part of (he Ammitat land in 
dispute is not enfficirnt to deprive them of 
their proprietary rights therein. 

Besides, it is not at all clear what cause 
of action the plaintiffs had against these 
defendants so ns to be able to seek a declara- 
tion of title against them. The allegation 
in the plaint that these defendants considered 
IheDSslves co-sharers in the land in qoeelion, 
and that the otber defendants opeoly denied 
the plaintiffs' escolsive proprietary rights 
Iq the land two months before suit, cannot 
furnish the plaintiffs with a definite cause 
of actioQ in which s suit like the present 
can be based. The defendants have done 
no overt act amounting to an invasion of the 
plaiDtiffs' rights and the suit is, therefore, of 
a speculative character. It is ssid by the 
plaintiffs’ Counsel that the sale of a part of 
the ihamilat by defendant No. 40, Nur 
Mohammad, Atrcrn Jamat. live years before 
suit (see deposition of Megh Raj Patwiri at 
page 26^atid the sale of another part of the 
ihamihi by Allah Yur, sou of Misri Jcfral, 
(defendant No. 7), furnish the plaintiffs with 
a cause of action for the present suit. It is 

19 


clear, however, that by reason of these two 
sales no cause of action accrued to tho 
plaintiffs a.s against all the defciiclants. 
except against the nbove-noniml Xnr Muham- 
mad Mild A I lab Vnr. 

X«uaiing, however, that thu phi inti If. s hail 
a valid cause of nctiuri against all the <U. 
feiidant.s, it seems to n.s that the entries in the 
Selflenient Reconls nf .md .showing 
Ih.at the luml in f|nes(ion was owned 

hythe .|t*»wi proprietorii of the village, cuupl- 
ed with the faol th.it the drfoiidants who 
belong (o the Kinl-in, and sec- 

tions of the .4#rrj«- have lH»eii in possession 
of portions of the gk»tutA'it and have Imilt 
their on the* portions in their p<>sses. 

Sion, tell strongly against the phiintiff.v' 
claim to exclusive pitiprictury right:) in the 
Ill the Settlement Kecnrd of lOllO 
the entry is, no doubt, in favnur of Aunng 
Jfajfat, but this description, ns wo have 
seen above, applies to thcJ<r/.yif« as well, who 
cannot, therefore, be excluded from a share 
in the «A urn i/a/. 

As regards the other defendants, i. . .. 
AAi/aNi*, and ./«*«.!/., there it noth- 

ing whatever on the rceord U. show why 
the ’entries of the two previous Settle- 
ments of and 18c7 were changed and 
the new entry snbslitutrd in their place in 
190D. Thie en'ry appears to have been un- 
authorize<l and to have Iwen made without the 
knowledge of the section of (he d wan* just 

menlioned, and in face of their actual posses^ 
Sion of portions of tlieyAomi/u/, it cannot be 
considered as of much evidential value. 

On the whole, therefore, our eondusion 
is that the plaintiffs have feiled tn establish 
that they are entitled to be declared exclusive 
owner* of the skamAof area in suit as against 
the JofroH. the /TAj/oat, thc«/arica/r and the 
Jamah, end we accordingly maintain the 
decree of the lower Court and dismiss the 
appeal with costs. 

Appigat (/j>MiiWd. 
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KASHI RAO 1'. rSARDA. 

NAGPCR JCDICIAf. COMMfSSCOXER’S 
COl'KT, 

Civii No. 2?5*B of 1914. 

MftrcK 15. 1915. 
frecertf.— Mr Suuroo, A, J. C. 
iiASHIRAO aXD owRi—PtAisiipr-— 
Appsi.lasts 

i! K AKm.V A.Nit oTUKR^ *'l>»;«'^:u>AiiiA— 

RkSI'ON Df.SK, 

Act tA'T iij [R&C), s. 3. 
e»tolv—£ti»tiui eMtte 
— ftj/w.V .ulUta.if .Iff {XV of 

Ih77), S<*A. H. .4*^ 141 — of 

It'Ult'ttiQl.s 

Un>)pr I lie IHiidii Willows’ Kt‘*mArmr<* Ae(. lASO, • 

widow rr>nitrrrinff forfvic* not oak cbe cfttato in> 
hcritc'l from Wr doeoAK<l )iusb«iul toe nM oxUdne 
rights Bt lUo (laip«4rhe mArrie^, iboatK ofleraiMl 
fiotwieh^eonitlMg ri*'iBnrriBge. » 1 io oior inlierlr foturt' 
intercut iu tbe fnnkik nftcp fornker tusboocli e. y., 
•Ke lua/ succcnl n* heir to iheeMoteol her »on 
Vo lirH lunrrio^e who >i!kt Oir<l After her »ecgiMt 
mnrritgv. ^p. 290, col. 2 ] 

Tlio Hindu Widuwi' Heal BmAfo Act, 1S.*)0. oppliea 
nlro to widow* wliotc coate ruHloaas permit *eeorKl 
marrlBge*. Tp. ?lfO. col. 2; p. 201, «*ol, I.J 

III ncBse ifo^iTiitfd t>’ Anlvlo 14I uf Kchniulc II 
to the LliultBi.i'i)i Act. It*77. Mmlcr lu. clrroBicttitm 
cBii lime i*nii oieninsi a IIIihIii re«‘er*loiwar^ heir 
until the rover* k>n re«t« by (be tkeoih of the 
fernnle holdinir the intPirenlngeilate. (p. 292. col. 1.] 
Appeal ogainet t1io<1ecree of tbe Adilitionol 
District Jodse, West Uerhr, doted th* 7th 
Moy 1914. revmbg (hot of the MoiKaif, 
Rhoingaoii, doled the '24(h September 1912. 
Mr. J. Mitt ••a, for the Appelloiit. 

Mr. 0. r. for the Heepondenis. 

JUDG51BNT.^The follo^ting geoeologicol 
tree ie releTOat?— 

Rninji— Mt. Jonki Boi (die<l ld99). 

I 

Yedoo— Manjoi (re-morrie<l 1897). 
d. 1895 

i ^ ^ 

Mt. Sotij PocMlbAriDolh 

(ploin tiffs’ vendor b. 8<12*95 (postborooee.) 
on 13<1*09). d. 10*4*%. 

The held in di spate wee edmittedly the 
property of Yedoo. On hie deeth» Pen* 
dberinath being then onborn, it devolved 
on Yedflo’s widow Menjaj. Bat in feet 
Aftnemntof Jenki Dei. with whom ^lenjei 
lived, took povereion of it, or et least 
dotoiDefed the control of it. On the 29th 
October 1895, Jooki Bai sold the field to 
the defendants, allegedly for legal necessity, 


and ilie defendants have been in poaseMion 
ever i^inee. Alean while, after the sale, on 
the Sth December 1895, Pandbarioath was 
liorn, ar.d divested hie mother of tbe title 
to the field. When ha died, on the 10th 
April 1890, the field reverted to Manjai. 
Bot ilanjai re-married in 1897, and went 
.'iway from flie family. Under the Hindn 
V .Jowa’ Re* Qia triage Act, 1850, by saeli 
I'e-marriago she forfeited her estate in 
tlie field. She held the title to that 
estate, not at the widow of Yedoo, bat 
as the mother of Pandharinath: but the 
lower Appellate Court is wrong in thinking 
that, nnder the enactment, a widow re* 
marrying forfeits only the estate inherited 
from her deceased husband. The Statute 
applies to %1] rights and intereata which 
any widow may have * * by inheritance 
to her husband or to his lineal soccessora.” 
No doabt it has been held that, after and 
notwithstanding re marriage, she may 
ijiherit future interests in the family uf her 
former hoibend; e. g., she may succeed ae heir 
to the estate of her son by a first marriage « 
who has died after her second marriage: Akora 
S^Uk V. Sorfani (1). CAnmer Horn v. Kosht 
(2), D^Mfipa V. Payciva (S), T.^fahmano 
V. •’ rVa iSefaiNoffffyoai (4), 
ifjisdfNmef Bhago (5). But that is because 
the enaciment only operates aa a forieitme of 
eaistiTig rights at the date of the marrisgei 
Here Manjai, on the dato of her second 
marriage, held the title to the field by 
inheritance from Pandbarinatb, who was e 
lineal anccessor of her hnabend, and, there* 
fore, the Statute deprived her of it on 
re marriage and lei in Janki Bai. 

The donbt whether the enactment apphei 
to widows whose caste enstoms permit 
second marriages, created by the AUababad 
High Court rnlinga in Bar SartmDatv. Nand* 
(6), Bftnfil V. Redho Pant (7), Khuddo 
V. Durga Pr^tatl (8), Ooindhar v. AfKfUfflfnet 
Ffaaiuiy« (9), andl/wiav. Pariah (10), may 
be taken to he aet nt rest, at least onteide 
U) 2 B. L. B. (A C. J.) I99| 11 W. B. 62. 

(2) 2b e. 866; 4 Bom. L. H. 73. 

<a> 2 B. L. R. 779. 

(4) 26 U 42S; la U. U J. 246. 

(e) 6 0. P. L. B. f» 

<B) 1) A. Z.'O; A. W. 5. ( 1869) 77. 

i7> 10 A. eTCj A. W. N. (1898; 12i * 

16) a A. 122; A. W. X. 21)0: a A. L. J- 729. 
(91 1 )nd. Css 761i 21 A. J61; 6 A. L. J. K7* 

(10) 6 led. Cu. Il6i 22 A. 46^ 7 A. h. J. 417. 
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P. irVAAOA. 

the UniUd Provinou» b 7 the VoU Bench 
ddcistnn in Vi/hn v. Oorinda (11), follow in|^ 
Btgutu v. I2nM» Sm-Hu Si**gh (IJ). 
Kven the Allababad JnJgee, in the Uteetof 
the above cnnee,. had eome hesitation in 
acceptincr the earlier inlinffe ae e eound 
interpretation of the law. but felt boncul, 
by the exiitteuce of a roiiMi.itont 
euriif, to apply the uiasim s/arf 
In thia Court the point wee avoitletl in 
Jiup'i v. tlJ). but the 

Botubny decision was clearly folhnveit ii> Nij'flrN 
V. A/r«ow'rtof Pu/u»ip*» (It), which JeciHion 
» as taken in Lnxman v. iJuMtiuji (lO) to 
represent the view of this CoqK ae to the 
operation of section of Act XV of 

im. 

The present salt was lodged on the 
I5th May 1909. Therefore, it wee hied 
within 12 years of the death of ifusommaf 
Janki Bai, when the estate of Psndherinath 
devolved by inheritance on his sister. Sont. 
The plaintiffs obtained a conveyance from 
Sohi of her Hpht. title and interest in 
the Held on the' litth January 1109. and 
hied the saii on the Ihth )day l.^H)9. 
Tie hrst Court pave (hem a decree for 
poreession. The lower Appellate Court 
reversed that decree and dismissed the 
suit, The reason fur dismissal ia thus 
stated: — 

"The lower Court has held that the 
possession of defeudanta has not been 
adverse apainst S. ni. 1 think that view 
of the law is not correct. I think the 
facts o! (he case in J7a6ri v. BAtlnjc \1S) 
are simitar to the feels of this case. 
Id (bis case Janki Bai remained in posses* 
sion when the widow of Tedoo and his 
poBthuBioasson were entitled to it. I think 
the possession of the defendants has been 
adverse ss apainst Soni and plaintiffs. 
Other rolinps reported oo by the respond* 
ent are: — Tika Sum v. SAoma Choren fl7), 
Lachlau fT^nirar v. ifuairmth Ran (18), 


(n) n n.ssi. 

<I2) 22 C. 6S0. 

<1A) 9 0. P, L, R. 47, 

(14) 16 C. V L. R.9). 

(lAt 1 Ind ras. M3; 6 K B. lOS. 
(16) 14 B. 3t7. 

i)7> to A. 42: A. W. X. <lf97) ISC. 
(16; 22 0. 445; 22 I. A, 26. 


Awirifa Lol Bagchi V. Jofirulra .Vii/A (VjoiCrM^p 
(19). I allnw the appeal and j’ovorae tho 
decree nf the lower Court and diaroiNx the 
plaintiffs' suit." 

I am unable to pive any mtellipililo moan* 
inp to (he passape Wpinninp "Olher nilinpa 
reported.” but it ia mnnifivit that the 
deciaittn rests upon ii liiirntHl aiinlopy 
drawn from the case of Rnf^u v. Hhikaji 
(Id). If the Additional Pistriot .liidpc had 
tvad that case rarefnily. Iu> would 

have found that it followed earlier ruliiip'* 
ID ado under Act XI V i,f Ibo'b hern use 
the prescriptive period had beoo cniiipletcd 
before the Limitation Art of 1871 came 
into force and rendered all (hose viilintfs 
obstdete by (he introduction of thu 
provisions contained in (ho 142nd Article nf 
its secoi»d Schedule — pruvisioni which were 
repeated in Article l4l of (he 1877 
Schedule by which (he present case i.s 
poverned. J^ekSot* Kumtar v. ASnnnrath 
Ran (IS) was another ca^e to which Act 
IX of 1871 did nut apply, because the 
prescriptive period in that ra*e was found 
by (heir I«or<laliips to lie twelve years fr«>m 
or at any rate IcUl, and, therefore, it 
was ouUide the operation of Act JX of 
1871, Article 142. The case was otherwise 
distinsuiahed from such cases ss the present 
in Amrit PAor v. /fr'«dr**r Prnsad (20), 
while (he aamo distinction as ] have made, 
was demonstrated in Vettko/'imuiat/O'' v. 
IValti/afeKA'iHuiNstn (21). The Allaliahad 
Court correctly foorid (he law under the 
Act of 1871 in their Full Bench decision 
in Rom KoH v. A'crfar A'ofA: (22). Curious* 
ly enough a Diviainn Bench of the same 
Court held, in Tika Rom v. Shamo Choran 
(17), that the above Privy Council deciaion 
had overruled the Full Dench case, 
following an expression of opinion to that 
effect by one of the Judges in //anKman 
Prand Singh v. BAapouff Piusad (23). 
This error was corrected in Amrit I>kar 
V. BinJfiri Proiod (20) and again in 
Jhonman Kunwor v. Tt7oAt (24). But the 


(19) 32 C. 165. 

(SO) S3 .4. 443: A. K. (19U1) J33 
(2 ^ 20 U 493; 7 M. L. J. 204 
22) 14 A 156; A. W N ( ftlSl ‘.2. 
<23. 19 A. 337; A. W K. <1K97) K). 
(24) 25 A. 43^ A. \V. X. (1903) 93, 
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V. ^K.lRlrA. 

Jeavii«cl <Io no( in have noticed 

that the Privy Council were den liny with 
n case in which the twelve years of adverse 
P'isses5ion had probably been completed 
Itefore the chaugre in the law was Intro* 
•luced. Kven if the period was not qoite 
complete, section i) of Act IX of 1^71 
would exclude the application of that 
enactment tn prevent or prsdong the Cfun- 
pie' ion, However that may be, the Privy 
Cuunci? decision iii v. PtitVftliimii 

(26) aiukeN it vloui- that, in a va>e Boverneil 
by Article Ul of the UTT Schedule, 
nndcr no circumstances can time run 
against a Hindu reversionary heir until 
the reversion vests by the death of the 
female holding the interveoing estate. 

That is enough to dispose of thia case. 
Hut 1 think (ho further contention is sound 
that Janki Bui is nut shown to have clHicne<i 
more than a limited interest in the estate. 
It is not proved that she eaciude<l 5laniai 
at all until »he suld the field n few months 
after her hnshand's death, and she (ben pur. 
ported to sell it for legal necessity. The 
terms of the sale*deed make it clear that 
both parties dealt with the property as that 

of a Hindu widow who could sell only for 
legal necessity. In that case, the only estate 
which Janki Bai and her transferees, the 
defendants, could aeqaire by prescription 
would be that uf a Hindu widow, unless legal 
necessity were proved: S>iet* L<tl v. l/rwimm'it 
Shtitrtijia (2b), following uy unreporled deei* 
sion in Hamprat/ul v. Oavtmrn (27)^se« 
page 37. U is found in this case that there 
was no legal necessity. Therefora the de. 
fendants* interest under the sale ended with 
Janki Hai's death in Therwafler, their 

possession became directly adverse to the 
revereioner. They cannot tack (bat on to 
tbeir possession under the deed which became 
a valid transfer, gan Janki Hai’a interest, 
when the estate devolved upon her* on the 
re*marriage of Munjai in 1897. The present 
aaik is, therefoi*e, clearly within time, and, in 
faco of tho finding that no legal necessity for 
the sale has been proved, Soni's right to 
succeed, and, therefore, the claim of the 
plaiutiSs who are her transferees, cannot be 
resisted. 

<2i) 23 D. 725 (P. C.>5 26 L A Tl. 

(M) S3 lad, Caa 7i9; lOX. L. R. 35. 

U7j S. A. So. 366 of IdlJ. 


An attempt was mads before me to dsfesi 
the suit at the last moment on a plea of non* 
joinder. The learned Counsel for the re* 
spondents put in a certified copy of a regis* 
tereit deed of sale purporting to be a 
reconveyance by the plaintiffs, on the 27th 
March 1900, of the held in dispute, which 
they had bought from her on the 13th Janu- 
ary 1900. Thia document is accompanied by 
an affidavit in explanation of the failure to 
raise (he pUm earlier, and it i.s urged that 
plaintiffs have now no f<yicr in the suit, 
if Soil! were now joined, it is clear that her 
claim would he time^barred. I decline to 
allow the plea at this stags. Tbs copy of the 
deed was obUined by the defendants on tbs 
20th November 10l2. The salt was flrat 
decided on the 28th Kebraary 1911. On the 
l4th September 1911 it was remanded by the 
lower Appellate Court, and a fresh decision 
n*as marie by the first Court on tbo 24th 
September 1912. The defendants appealed 
from that decision on the 30tb January 1913. 
They were then in poaasasion of the copy of 
the reconveyance now set up. Bot in their 
memorandum of first appeal, they did not 
raise any plea of non-joinder: nor was a 
word said aboot it at the hearing. The plea 
comes much too late now, and must be taken 
to have been waived. If the reconveyance 
rvally took place, the plaintiffs in thia case 
are trustees for Jt/Neommol Soni. They have 
sued as heNomi’Jer#, and a auit by a ie/tamiJur 
is not, ipjofycfo, bad. It is difficult to andar- 
stand why plaintiff* should buy in Janaary 
1909, re*sell in March 1909, and theo sua 
under the cancsiled assignment in May 1909: 
but eccentricity of this kind in regard to 
documents and litigation is a common feature 
among the inhabitants of Usrar. At any 
rate I decline to go into the matter at this 
stage of the present case. 

The appeal is allowed : the decree of the 
lower Appellate Court is reversed, and the 
decree of the first Coart is restored. Bat ae 
the defandsLts hod reasonable groande* 
i>wiug to the neglect of Manjai and Sooi, for 
asserting tbeir rights to defend the suit, I 
direct that each party do bear bts own costs 
in the first Court. The defendants must, 
however, pay acd bear the cMta in tho two 
Appellate Courts. 


JppMl ollotfcd. 
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PBKUKAROPKAN CHRTTIAB C. MAJillTKA vACBifiA PI St K A. 


MADRAS HIGH COURT. 

Cint Rsvtsio:! Psmiox No. 108 or IdU. 

SepUmW 25, 1915.^ 

Prfifnf:— 51r. Justico Nftpirr. 

A.A. V. PKRIAKAHUPPAN CHETTIAR 
A 1 G N r 6 D I CR BT: -HOL DB R — P BTtTlOX RB 

retwi 

MANIKKA VACIUGA DBSIKA 

ONANA SAMDANDA PASIUUA 
SANKAUHl ASP OTBKRs— D err BOA 
Respon dbxt.«. 

CirH Pr^cedi. f V -/ ItWM). <». XSI. 

67 — .Vptr€i% •««< 

M« p>n/ of 

irkrfhi't n** jiMlintco. 

Tlio (lUaiUfol i»r nn t'airciilu'ii ii|>|i|ic*tk4i uioivr 
Ot\\vr XXI, rulo 57, Civil l*rocp*lurv Cwk*. Un* ih>' 
vffcvC uf v*CBtiu]< 0 prior orGiT juiMnl uchIit 
XXI. tvi\v «mU>riMK eiPviuiuii to i»rwve«l. 

lIuAirK^ IiiVAif v,Orii<i K""t M C, 

L. K, A. l«; 8 C. 5'j 4 Sur. P. C. A tW 

rttvm’O •tK 

('Afjr* v. ATkI'-int*. *4 >I Ce»», 

SAeomj SiHirA V. Kiimnhor .Yw^A, f4 A. 2>»?; A. 'V. 
K. (I0or> 63, from. 

Politioi). Qnd«r f«c(mn 25 of Act iX of 
1887, prayins ihr High Courl to revise 
the order of the Court of Ihc Subordiimlo 
Judge of Moynvftrom, in Kxe.'uiioR Petition 
No. 1021 of 1018, in SaKlI Ceupe Suit 
No. 800 of 1005, on the fiW of the 
Subordinate Judge At KoinWkoijAio. 

PACTS.*^ThiA petition eroee oot of 
pi'oceedings in exeeation of e decree, dated 
IStU September 1^05. The bret Applicution 
to ezerute the decree was msde on SIh 
September 1808. Notice was ordered end 
served nn the jadginent*debtrr slid eii order 
lor Attechreent vim uiedo on 3rd October 
190S, but Ae the decree* holder feiled (o 
pay the lalta for AttAchmenl. the petition 
WAS dismissed. The next appUcAtion to 
execute the decree wm rande on leth 
September 1911. Oo this also mitice to 
the judgmeot* debtor was issued and served 
nud atUcbmeDt was also ordered, bot the 
petition WAS again disi&i8<e<l for non* payment 
uf bat/a for attachment. The decree*holder 
then assigned his decree on 11th Aagast 
1818 and the assignee tiled the present 
petition on 25th August 1918 for the 
recognitiun of his assignmenf, and for the 
realisation of the decree amount by attach* 
meniand sale of the 1st defendant’s moveables. 
The Utter conteuded that the applicatione of 
25th Angost 1913 aud 18th September 1911 
were barred by limitation. The plaintiff 
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replied that the older of ilie 3rd October 
190$ gave a fresh starting point and 
that in ony event the matter was rfs 
jHiliral-t owing to prvvioua oiders. Tlio 
Subordinate Judge of KunilHilconam hold 
that the petition wax tuin'ed. The Hssignec 
decix'e* holder I lieu pirfvrivMl civil 

revision pvti(i«ni. 

5lr. A*. Ktipjuff-icotuit for thr 

PotitiiMier Xolwilh^tniidiiig (he di^ruiK«al 
of the exrculMiii )>ctition. (he prior <»idcr 
under Order XXJ. rule 28, (hat excutioiin do 
proceed stands aiuI is re* Shfi.rtij 

C*'it4ifh V. KuMf*'f*ftr Sotk {11 

Mr. 'l\ \47rii»iutlift .Mti'iiiQfif, for llio 
Kespondents:>*>T1io execution prUtion having 
been dismissed owing to the d 1*01*01* •holder’s 
default, the prior ortler (o execute is nliM 
VAcaleil. }J»p0nl Jiu-bif V. thih 

K<int fjtihiri (2) and LiiMimntuiit 
V. Kttfittifnti Cbrtts (H), Farther, the defend- 
ants had no notice of the prior applimtion. 
They must now lie allowed an opportunity 
In prove the same, as (hey w’ei'e pi’esented 
from doing so preuou«1y owing to the 
diimis^al of the exccutiMii petition. 

JUIK'MKNT. • U is ureue<l that even 
ihongh the petition was Hismisseil under 

Order XM. rule 57, of the Code of Civil 
Fmceilure, the de<*i>*ioii (hat the deciee 
shall l>e executnl under Order XXI, rule 
2^h is r<9 Juttif'iitii. I cAiiiM*t accept (his 
argument. In iny opinion, the older is 
vacaled by the subsequent dismissal. The 
language nf the Privy Council in J/aapaf 
Pertkaii Difh il v . (> • • hr 7w7 nt Ln K I'n' ( 2 ) 
points to the order being still in forco and 
that is the rufio tteriJtnJt in f.ftkffim'ituin 
VhfHi V. KuttaffitH (.'hefli (3). If Sh^tra) 
St**ak V. Kumfthitt Xofft (1) deeidvs anything 
different, I cannot follow it. 1. therefore, 
do not decide on Mr. Narasimha Aiynngar’s 
olher contention that be must \>e allowed 
to show now (hat he hod nn notice uf 
the prior applivatinri, he not having 
been able to do so at the time owing to the 
application having been dismissed. 

The petition is dismissed with eost«. 

Pvl it lOH tlimu isfiiit. 

(i) U A. tH«: A. W. X. (IWX) C3. 

ftC.SI: H C. L. It. 113; 8 ]. A. 4 Ser. 1\ C. 
J. 749. 

<a; 24 U. CG9. 
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^AGPCU JL'DrClAL COMMISSIONER'S 

couriT. 

Setoxo Cjvt;. Ai'I'Cai, No, 573 or 1914 
Api il 7, 1913. 

rr(seul:^'^lr. Dr Ake-Urockmnn. J. 0. 

J { A R I — I'u I s T I r p— A prt L ufr'T 

rersut 

IVANt* ASP «TrtKK?^I)eKe.VDi\T5— 
I<»;«pos oKurn. 

CVym/ Arf {X S (3) 

4 l lei fO' 

A tuiik *vliich (lie LimIIotJ gi^t9 • 

ngJit lo liah nud gnw »«ter-mila b not |«i 

or occupied for tgrieuliuml ix.rpoac* i» for iwr. 
aTx Jf f.» pnriHioc. of 

Appeal Agfttnet the decree of the Dufrict 

Jodge, Bimndarft, deUJ the 7tb Febroery 
1914, coiifirmiuff that of (he Manaif. Bheu. 
dAta, (lAled the 5'$lh August I9i:i. 

Mp. ./. MtHret, for the AppelUnt. 

MesAr*, a. r. A\W«y 

ReApoiiJent*. 

JUpGMbM.—'fhe only que«(uin which 
need be determined in (liie nppeel le whether 
ft villAge tank over which the landlord gim 
a right to Ssh nnd grow wnUr-nnU itin^hara) 
>R land let or occupied for agricoUqral pur- 
poACA or fur purposea lubAervient (o agri. 
culture within the meaning of that phrase 
ai used m section 2 (5) nf the Central Pro- 
Vinces Tenancy Act, IS59. This hae been 
eahaastively diMuweU by Stanyon, A J C 

in Rci«oo V. S'arniH Pratad (1) ^nd hie jodg- 
ment will shortly he publiehed. I concur 
generally in the view taken by my learneU 

Act X of lb59 which be hae cited, would add 
ahain iVareia Cl*owHhry y. Court of Warde ( 2 ) 
wber, ,t WM held th*t e>«rciM for mor, 

7e«r5 of 6«liiii* ri«ht« ov*rtli«><i/W ,»t 
conneetad wit). » Iioldin*. did not eo.if,, 
occupancy right in the^olfear. 

On behalf of tbe reepondeoU the decision 
of P«r.on.ndT«rnor, JJ.. i„ UoolckHmd 
UAufw ^1 ispreased npon me. The iuda. 
xnent in that case, which was apperentlr 
not brou^l to the notice of Stanyon, A. I 
0., js so brief that it may well be reproduced 
here t» eafriin*: ^ 

‘''® sobmitfod by theloirer 

Court, It.ppsurs th.t th, l.nd id suit producM 
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^ter-nii(e, which do not grow spontaneously, 
bot ere the result of sowing or planting. It 
further appeara that the plaintiff's lease was 
a lease of the land which comprraes specific 
fields bearing dislioct numbers in the khuinh, 
and not of the produce of any portion of Hie 
tank. This being so. we are of opinion, on 
recoDsideraciori, that a right of occupancy 
could be acquired, as it 'has been deemed to 
be acquired by the tenant in the holding, 
and we, therefore, affirm the decision of the 
lower Appellate Court, and dismiss the appeal 
with CfwUand interest at 6 per cent,” 

The report contains no detailed statement 
of the facts, nor does it set out the argamenU 
addressed to the High Court. The earlier 
the High ..Court at Calcutta 
cited by Stanyon, A, J, C., thoogli not relst* 
ing to tanks used for growing produce of the 
soil farming the bed, are aothoritiea for the 
proposition that (he bed of a tank should 
not lie regarded as land for the purpoeee of 
Act X of 1S59, and it ie unlikely that they 
were overlooked by the Legialaturs when the 
Central Provinces Tenancy Act of 18^3 was 
on tbs anvil. 

InMDuch as the decree of the lower Appel- 
late Court is bleed on the erroneoue view 
^at a tank is land for (he purpoiee of the 
Tenancy Act, leOS, it is hereby set aside and 
tlie caee ia remanded to that Court for a 
fresh deoiaiun. There will be a refund of 
the Court'fee paid on the memorandum of 
second appeak all other costs eeiii abide iba 
event. 

Dteroo ort artdg j Case remanded. 


PUNJAB CHIEF COURT. 

Fjesr CircL Armi, No. 24 or 1912. 
October 11. 1915. 

Preeen/:^iJr. Jaatiee Scott-Smilh and 
Mr. Justice Sbadi Lal. 

LELu AND OTauRs— PAAJsTjrrs— ArrsauKts 
rertus 

RAM CUAND amd OTBSue DsrBNOAiirs— 

^ Rbspondibis. 

Certom - lUoertio^ieret uttil rt 

uuewerr — not prosed to ie aneerlrol^Sur^ 
rt yw entr^ ioy effect of. 

*wt by rerandoaere Maiuit widows «ad 
uaufbtcrsof a dreneed eoDstcral for decIamUon 
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LSI.V V. tUSi CUAMU. 

thnir olaim to tbo ostato of tU'* deoMol »q 
ozcluaioii wf «loiigUtori if I ho land )a n»t |)ruvv«l 
to ba ftnc04tra) ^h<( rorer^ioa^n, tko ono* lie* verr 
l)i*urily »|>i)n them to iliow that tb^j vraukl cxoliiilio 

tbo dniigltioia, 29'*, col. 2.^ 

.Itai V. Thuki*r Si»gft,Q Inil. Ca* 72ls 12 

W. X. lOtO: b C. L. J. y-Oi 18 U. li, J. 37U; 0. 

iM, \ 1:085 1S8 V \\\ R. IWi 4 H. L, T. Wh 10 
Umui. L. U. 7tV: 42 V. U. 1010. rvUrn*} to. 

The ill ihe ah»eni‘4' of* uay cl«^r 

slutc'niioii la rlK» vniitrary, i» fSMi»k1t‘rvil ap|>l>* 
In anvosiral un«l not »olf-ai’i)U)rc<l iimi'eny, ll«>i»o>< 
an oiUry in tho •ite.ij-i—m in (he vffcvi ibal 
dniightcr^ lire cxcIiiiUhI by coll.itenU is u»<*U*»s lu u 
oaio when* iho prop >riy in <lispiite 1ia« n«* 1 «*en 
|iroro(l to lt,« niice»(n)l. *|>, 20^ «‘ol. 2: |i. 910, t'«4. I., 
PirAt nppeal from tKa cnler of the AddU 
tioiifll Diairict Juilgv <if H'tsldarpur. dnteil 
tli« 2 Sth Nuvetitbbr 19H, dismi^iHC (Ka 
bait, 

Ktripaifick and XMm/ar tf»^, fer 
tba Appallnnta. 

Mr .Iniar Sttigh and Uakhab) 'M Chotfif 
for RdAponJant No, 1, 

Shaikli Ifmar Bn&iAaA, for Kaxpondanta 
NoA. 'i and 3. 

JUDOM I^NT,— In th# auii out of vrliieh 
thia appeal Uaa ariaan. tlio plaintiffs 
daioaad timt aa revoninuera of Khoahnla 
Ham, daeea&acl, aoU proprialorof Abbapur, 
they ware entitled to liix land after iKt 
death of hia widowf, defendants Noa. 2 and 
3, to the excluaion of hiadauglitom. 

Defend a nta denied the ft/Mx tianHi of 
plaintiffa» saying that they were not the 
reveraionera of Khnahala Ram and that 
tba land was not their ancostml property. 

The lower Coart in an exhauativa juda* 
tnent held that plainllffa ware no doobt 
diatetit collaterals of the deeeaaml pro* 
prieior, thoogh the esact degree of 
relationship alleged by them had not been 
eatabliahed, but that the land vraa not 
plaintiffs' ancestral property and, therefore, 
they had no Iwm iianiii in the presence 
of daughlera. It, therefore, diamiraed the 
Bait and plaintiffa' appeal.’ 

Mr, Kirkpatrick argued the appeal on 
behalf of the appellant*, hot we were so 
little impressed with his argumeota that 
wa did not Hnd it nece^ry to hear Couoael 
for respondents, 

We have do hesitation in holding that 
plaintiffs, on wbom the uaes lay, Jiar 
SvtgK V. jPAolsdr SingK (1), haee not proved 

(1) 6 Tnd. Cm. TSli 42 F. JL 121iA 12 C. W. X 
:04Di 8 C. L. J. 18 U. L. J. 8:9s 88 C. 1020; 88 L 

A. 2O81 126 r. W. R. 1906: 4 U. L. T. 207: 18 Bou. h- 

B, m 


that the land in dispute is their auceHtrd 
property. 

The <inly evidenci* of any inip'irtunre 
in appellants’ favour h nn entry in the 
Hik>uf papers of S<tinh-tf 1001 {A. D- 1>^17), 
which «howA (he folhvAinff pwr^oiH ns 
pmprichwH of .small plots nf land in the 
village Ilf Abliepiir: - 

g/ts, 

Gnnga Raiu ... 3 0 

iKhnr ... ,'j i>\ 

Jawah ... <t Ij 

Chart H 0 7 

U.inga Itaai was father of KhuHhala U*mi, 
The other three persons niv, acrordiiip to 
plaiiililTH. Appellants. descendant.s of 
Kanhya. Kv.n if they woie piMprieiois 
in 1347, (they suliaequently lost th>ir 
proprietary rights and were reirorded uk 
occapnney tenants of the land in their 
posaesaiun) it does not follow that the 
land wa^ anccstrnl of thetiiselvos lind 
UaiiffA Kam. As members of the hahio 
brotherhood tfey nuiy very well have been 
given small portions of the village tn 
ciillivafe. We can make iiu assainptiun 
on tlie very slender evidence of this 
entry as to tlic land being ancestral '/'ui tlie 
plaintiff.*. 

The land not having been proved to be 
Hiwe^lral f plaintiffs, tlie onu.s lay very 
lieavily apon them to show tliat they 
would exclude daughters. Mr. Kirkpatrick 
poiiilB out that tho defendanhs could very 
easily have proved by instances that 
daughters succeedtrl to self*ac(|uii‘ed 
property in the presence uf callateiwla 
and that they have nut nddu^ed a single 
instance. U is quite posnible tliat in this 
village the (lucstiou of succession of 
daughters in presence of col laterals may 
iiever have come up. No doubt in neighbour* 
iiig villages there Tuny he iimtances in 
point, but tUo onus wus upon the plain tiffa 
And it WAS liArdly neoessary for tlie 
defendants to pioduco instances in support 
of their contention when none had been 
adduced on the other side. 

The entry in the to the effect 

that daiightera arc excluded by collaterals, 
is valueless for the purposes of this ca*e. 
The r<Ka;*(.offi, in the ab>ence of any clear 
statement to the contrary, is considered t<i 
apply to ADcestntl and not aeU'Acqniml 
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property. Xo m^tni;<‘»> ntc riled io |] # 
rnea/-i~nut relit d i>f***i t-f cmcs nbere 
OftophtPi's ltd) * Kckdul fn ru r.on- 

anroshnl im*rc?1y ly rolluleml#. 

We muj.t ft(}*n:fc Ij.e geirrel lole *S 
custom in dm {)l>ciire »f evidence to iKe 
cohtrftiy. 

The slppcB^ \h( left rr. fails jr.d isdUmi>{td 
tvidi coHb. 

. I f frft) I fi »u, /» > • if. 


il.^DRAa HIGH COURT. 

Civil MucELLissors Petitiox Ko. 16**2 
oy 1915. 

September 7. 1915. 

Sir John We Ilia, Kt., Chief Jo»tice. 
and Mr. Justice SrN)isii>a Aiyniigar. 

A. V. .SUilKAMANl.V A] VAlt— DEPkNUAXT 
— PeriTiONfik 

vertHS 

SELLAMMAL— PLiiyTIPr^Rc»pos br.Ki 

CUt il Co./# (.Ifl r €/ I9l>>. m, JOO. I IC— 

Vn/n# f>J 4Hhr'ri~mnitr.' u ('•*•# V /'**/ ••afamft ttM 
ttiiiH R$. lOMOO^t'nlHf ej tHb/tff.mnUrr m ih^pmle 
uppial tv liif Uujvig in C^Hneit murr ikmn Ht. lO.OCO 
if (Ah ht fntnletS-^Innttr 'Airrritf or 

•om eUu.u or l». ur 

pro perl (/ of lik< nmOHA* or relut', meentnp of. 

To Oil I irk n]>enun to a cerliK<t(« for •iijM'slinc 
to Ui» UftjiMy in Council, it ji dm cuvuch thnt 
the deerrr nr Itnul oitkr In die CMc invoke*, dirm’llr 
or iutlirvetlj »ome claim or ijueatlou (o or rrrpeefiBf 
property wonK Ua. tO.OOO or upward*; (he value of 
thu •uLject.m alter of tbo sail in (he Coarl *4 l»r*i 
inilAncomust alao be R» lU.OUO or Ubwardt 'u. 9m 
col. p. 2W, col. 2.J ' ' 

Where, thcrefon*, the vnlacoflbc lulfpcI.MaKrr 
of Ihu suit in the Court of Knc iuhiaove was kt« than 
R». 10,000 hut Ihu vulue of the *abiect.oia((«r in 
airpute on appeal (o Hi* Hajedy in Council ciceeded 
that amniint owin^r to the eJaim for me*ne pruftt* for 
the period between the ln*til«(ioB of the *ait and 
tbe petilion for the eertiheatc: 

firl’l, Ihat^c ««*u did uoi satisfy the pfovislMk* 
of seciiou* 100 and UO. Civil Procodaro Code aiwl 
tbit tb* putitMoerHiu iH'l eatitkdtu a certificmla 
tp. »7, cul. fc p. Ml, col- 2.3 
Ifo/i Chned v. Onnya Fram4 Siiiph. Z9 1. ^ 4fk 
24 A- 174; ♦ Bom. L, R. IM; 6 C. W. N. 962, folUmed. 

Petition praying that id the eircomstancea 
stated therein andin the affidavit 6 led there- 
witb, the High Court will be pleased to grant 
leave to appeal to His Majesty in Council 
from the dwrec of the High Court, in AoDcal 
Suit No. 284 of 1912, preferred against that 
of tbe Court of the Subordinate Jodge of 
Mtdara, in Original Sait No. 93 of 1910, 


PACTS. — The plaiotiff, alleging that the 
aait honae n as purchased in ber naina with 
her and that the defendant, her has- 
Ini.ds brtllKr was nllowcdto reside in a 
rojtu j) it since 1695, as he was practia- 
ing as a Pleader at Madara, soed to recover 
that portion of Ibe house fr<>m the defendant 
tfgelher with mesne profits. The contention 
t'f (he defendant was (bat the purchase in 
plairdifl a i.iime ws.a bemnni. that it was done 
under the advice of the plaiotifi’s hnsbaiidi 
who occupied a position of superiority and 
confidence as li is elder brother and that the 
plaintiff had not the meant to buy (he house. 
The Subordinate Judge of Madura diamiased 
the plaintiff's suit. On appeal, the High 
Court reverted that decision and granted a 
decree to the plaintiff aa piayed for. The 
defendant (hereupon applied for the tisue of 
a certiricate that the case was fit for appeal 
to Hie ^iajesty in Cnuncil. 

Messrs. T. II. Ramarhanifra Iyer and 0. S. 
U^MuckaHjru [ytr, for I he Petit ionei It is 
not necessary that the value of the suit in the 
Court of first instance must be Re, 10,000 
or upwards in the classee of casee falling 
ut>der paragraph 2 of section 110, Civil Pro- 
^dure Code. In those cases, it is enough 
if the decree or final order iuvolvee directly 
or indirectly some claim or queation to or 
respecting property of the value of Rs. 10,000 
or upwards. ]n this case, though the value 
of the suit in the Court of first inetance 
was below Rs. 10,000. tbe value of the 
appeal to the Privy Council is over that 
amount ae it involves a claim to property 
over (he appealable value. Mesne profits 
which have accrued due have to be added 
in arriving at the amnunt. Vide DalyUi'th v. 
Dam^tir A^aruiM Ckivdhry (1), iloAiVf«» 
Hadjiar v. Pit f hey (2), ^osoitfa Kumar Roy v. 
Secretary of Slate for Mia in Council (H). 

Mr. R. fHppitf/ruini /per, for the Respond- 
ent :^The value of tbe suit in tbe Court of 
firet ineUsce being below Rs. 10,000, tbe 
petitioner is not eotided to a certificate. 
The former part of section 1 10, Civil Proce- 
A ore Code, ought to be read distribotiveJy. 
The provision that the value in tbe first 
Cunrt must be R*. 10,000 or upwards, was 
introduced for the first time into tbe Civil 
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ProoadQro'Cods Ao( VI ot 1S74. SeeaUj 
elaiuo 30 ot the Ladara Patent and 
WJjeeler'e Privy Conucil Practice, p^go 604. 
See alao Afr>f« Chami v. Oanga Pras^ StH^h 
(4) for a case where the Privy Coancil up* 
held thia contention. TJie eaae of l)tiigUi$h 
V. Dnmotior yoratti CAoicrMc^ (1) followed 
Mohiifven Hadjiar v. Piteh^if (2), a ease nnder 
the Ceylon Ordinance I of ISSU where the 
proviaiun in rkueation doea iH>t 5 [h 1 a place. 
The eonatraction sought to be plated on the 
aection hy the other aide will reader the first 
clause of seHioQ 110, Civil Procedure Code, 
nuffatory. 

JUDOMKJfT. 

Wai^lis^. C. thia case (he amount 

or value of the subject •mat ter of the suit in 
the Court of fir4t inalance wes less than 
Ks. 10, QUO, bul the amount or value of the 
subject Euatter in dispute on appeal to Ilia 
blajesty in Council exceeds (Imt aumowing 
to the claim for meane prolita for the period 
between the institution of theanitamt the 
petition for a certificate. It is clear thM the 
caae docs not aatiafy the proviaiona of the 
firet parapruph of section 110, Civil Procedure 
Code, but we are asked to ^rant the certib- 
cate on (he ffi^ound that, in the ciRumAtences. 
the decree of the Hiyh Couit involves 
directly or indirectly, some claim or queation 
to nr resptctiR^ property of like amount or 
value” within the meaning of the second 
paragraph. If thii contention be accepted, 
a certificate must be granted iu any caae 
in which the amount or value of (he aubjeci- 
matter in diapute on appeal (n his Majeefy 
in Council ia not leaa than Rk. 10,000. 
wbother or not the amount or value of the 
■object- matter of the suit in the Court of 
Drat inatance fell below Re. 10,000, and this 
provision becomes wholly nugatory. lu a 
case where the value nf the sabjeH-tDatter 
was less than Ra. lO.CKiO in the Court of first 
instance, but the value of the subject-matter 
on appeal to the Privy Council exceeded 
that sum owing to the accrual of interest in 
the meantime, their Lordships held that the 
appellants had not brought themselves within 
the eecfion: Moti Chand v. Oaiija Prani l 
Sinffh (f); and Ido not think it can malcv any 
difference whether the original deficiency in 
value ia aubseqneutly made up by the aceroal 

(4> S9 J. A. 40; 94 A. 174; 4 fiom. L. B. I6& 6 G* 
rr.».3M. ^ 
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of interest, or by a claim for mc'iie pinliu 
for the intervening periiKl or by coits. Tho 
decision in Dalgffistt v. Ihimnlnr Xa^om 
CAorrWry (1) pixiceeded on the uulhority of 
A/<A«r/<vw liaJJiar v. PiVrA-y Ci), ii cnse untlor 
llio Ceylon Ordinanco No. 1 of which 

does not impose any comliti m us to Ihe 
arnourt ur value of the snbjcrtouuttcr id thu 
suit in the Court nf lii>A( instjihcc. Thin con- 
difion was lirnt imposcHl in I ml in hy (he 
privy Council Appi'nU Atl <Vl of l''7f). 
The order of lOlh April iKi) lunl pjvserib. 
ed tliat the aiuouiit or Milue of (he xnli.ject- 
msttcr in dispute in nppual (•> IIU Majesty in 
Council roust be Rs. 10, WX) or npwnnU. The 
alienist ive which now forms the seen ml 
paragraph of section lit). Civil Procedure 
was introduced in rlaixe 31) of the Li-ders 
Patent, which eojilairi6<l u proviso ”iliiit 
the sum or matter at issue is of the nmonnt 
or value cf iH»t lesa fhan Hs. lO.UUU «»r that 
acch judgment, decree, <iroiHler shall itntdve, 
directly or imlirectly, some claim, dcmaml or 
nuealion to or respecting p^>pel'ly amennling 
tu OP of the value of not Jess than Rs. lU 000.” 
So far the amount or naIus of the suhjcit- 
inAtter of (he >uic id the Court <»f iir,.t 
if stance did not in any wny olTeet thv light 
of jippcol, but it is clear to my miml (hot in 
1674, the Legislatui*# inteixled (o niter Ihlsiind 
by (be new' proviMon ir. verted on the sect ion 
fo iupuse an add ifionnl test rict ion with le- 
ference to the amount or value of (he suit 
when fileil. It ia of cnapAe necessary to rend 
the whole section together n ml to give effect 
to every part uf it. and when doing no. it hv 
comes necessary, in niy opinion, in urdvr to 
give effect (o the new provision in the tij^t 
paragraph, to put a restrictive conatuction 
on the general words of (he scc.ind paragraph 
which are reproduced fitMu section SV of (he 
l^etlerA Patent, and to read (hem in (heir 
present collocation ns applying only to crises 
which involve some claim or oue.stion to or 
respect! ug property additional (o tho actual 
aubjcct- matter in dispute in the appeal nnd 
to be taken into account (herew ith in m.akiiig 
up (be appealable value. Something might 
be said for thia coustructinii of (he alternative 
provision ae it stood in cUnso 31) ol the 
Letters I'atcnt, aud 1 think that it is impera- 
tively required in the present section 110, 
Civil Procedure Code, which first appeared 
as section 5 of the Act of 1S74, if the ppovi- 
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a >11 'n 11)0 Mi lier |>:»rt of the Atcfioo 15 not 
io U' ronlfiA,! S->ine difficolty w 

n->«I.Mil>t by Oio refentinn in tb« 

<iecon.l paragraph of the word* * 'involve 
flireclly,” but 1 lliink ruy learned brother, in 
ju.lffmeiil wliicli J hive had the advnnteffe 
of rending, hi« shown how effect may Ite given 
to the word "directly'' con.slatentjy with this 
conAtroelioi) ; aud in any rase I think that in 

theMOciinii it now' >.tftn<l<, the w>Kls/*in* 
volve directly." cannot be read as incliiaing 
cnscs which involve nothing but the actaal 
subject-niitivr in dispute in (he appeal. Cases 
which involve nothing else are, in my opinion, 
governed exclusively hy the first paragraph. 
The petition is dksmis«ed with ri>(i. 

Sni\iv.v<.N Aivasuai:, J.— ThU is an npplica. 
tion for leave to appeal to His Mijcsty in 
Coun.'il, The original suit was to recover 
po\>essioai of a p irtion of a home with mesne 
proHis frim the deferxlant- Thoagh the 
plaintiff claim-* the wlirde house, ebe does 

aiot sue for the renaiiaaing portion as she as 
in po-^srsston of it. U is, however, admitted 
that the innrket valoe of the whole lionse, 
together with the amount claimed for mesne* 
VrnhtA up to the date nf the institution of the 
suit, as mnuh less than ten thoasand rgpees. 

It is stated that the* value of the whole house 
together with mesne profits as claimed by 
the plaintiff up to the date of the decree in 
appeal, wnald amnonl to over ten thoosaiad 
VO pees. Two points are taken fvp the peti- 
tioner, firfl, that the valoe of the sohiect- 
anatter of the suit i«a the Cuart of first 
instaaice shunld be Uken to be above ten 
thousaaad rnpees, «rW, that whether the 
Bubieck* matter of the suit in the Court of the 
first instance was almve Un thousand 
rupees or not, the final decree of this Court 
involves a claim to property of over Uu 
thnusaml rupees in value. As regards the 
first point, pelitioner contends that the 
subject-matter of the suit in the Court of 
first instance includes mesne profitj sabse- 
anenk to the date of the auit. If (his conten- 
ti'*n is right, mesne profits subs^joent to 
the date of the institation of the suit up 
to the date of the final determination by 
the Judicial Committee, or even beyond, 
till the delivery of posseuion of the 
property, or three years after tbe date 
of the finul decree, whichever event first 
occurs, would be the subJect-matUr of the 
euit, aod its value would wr with the 


length of time daring which tbe anitmay 
be pending in the Coarts. This contraction 
rendem the enactment of this portion of 
the clause perfectly useless; for there can 
be no case m which the matter in diapnte 
en appeal tv His Majesty lu Coaacil 
vfonid bs of the appeilable value iiiwhW: 
Jhe snhjeef.matUr of the suit would not at 
i *•'« same value. Prior to Act 
V I of ib?4, it was well settled that interest 
on money claims and mesne profits of 
immoveihle property subsequent tn the 
ante of the institution of the suit, artaally 
awarded by (he decres nppealej against, 
"iny be added in com putlog tho v*iloe of 
the matter in dispete in appeal to Kis 
•Atijesiy in Council, bat not interestaccruing 
wbseqaeiit to the decree, and if that 
am**n«t was Rs- 10.009 or over, a party 
'^'enhkled to appsil; though the valas 

of the eubjert-njatler of the sail io the 
Court 0/ firsUostance w.\% Je«. Ov,r.viptr- 

9Uvh Khn>nl V. /eyju/cAuufer (.’>), Oow 

fWfrp v. CWdrp (6), (7.wro(? 

R'iy V. (7); see alio 

irqfev V. ihvAtiu (d). Act 
VI of lh74 for ths first time enacted that 
the value of the subject-matter of the 
8«it m tbe Court of first instance should 
also be ten thousand rupees or apwarde 
ftNd imp)s«d an adilitional restriction on 
aim right of appeal. I think except in 
iintish India and Straits Settlements, no 
auch restriction is to be found in the lews 
of the other Colonies or British posses - 

V. (Janpu PnuaA 
j J ad j rial Committee expressly 

Gilded that when tbe amount claimed in 
tne suit was leas thaa ten tliousaod rupees, 

J» appeal lay to His Majesty in Coonoil, 
tbough the amount of tbo matter in dispute 
iG appeal by the additiou of iuteraet sub- 
sequent to the institution of tbe suit cams 
to ten thousand rupees or upwards- This 
decision is conclosive on the qusstioD, and 
1 am unable Io draw any distinction between . 

mesne profits In this respect. 

The petttiooer relied on Da\\jUi^ v- 

« .? S' at p. lea: Z W. R. U (P. C.)* 18 

F. c. 472: 1 Ssfh. F. C. J. Z99; 1 Ser. P- 0.4.742; 
l» Jv, R, m; 15 K, R. Il7j I5« R. R 160. 

^ J **- * A. 262 at p. 264; 1 $ K. B. 63fc 1 Sar. f. 

C. J. 7«S. 

, (7* UsnhsU's Rep«ts, 24 1 Her. 103. 

(3) 4 App. Caa. CTOatp. 27^ 49 h. J- P. 0.25; 40 b. 
T.eOCt U Cex.O.C-267. 
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Tol. XXXli 

SURRAHAMli AITIP. V. S^LLAUHAt. 

Damoi^ar Nanxin ChowAhru (1) and 

/2yy v. Sf^Mttro t>f jo*" fttliA 

in CuunhKH) in sappnrt of bis cent aati'*u. 
In tUa lirst of tho aixtva oAse^, it s««oi4 ii> 
bava bien Assumed tbai future muHue 
pru6tA formed part of tKe sabject-matter 
of the suit, r.nd reliance was plic^l on 
the jodgoieDt of the Judicial C.immittec in 
.Vi>Ai<ftfrn Iliiifiior v. Pitchf*:/ C-). That was 
a case from Ceylon uiid the nttention tif 
the learned Judgei of the CalcnlU Hich 
Court >ras apparently not drawn U* the 
provisions of the Ceylon Ordituiiieo. 
which contains no clause aindlac to the 
tiret portion of clause I of section lit) 
of the Cede of Civil Procedure. Though 
the caso of Mof< CAtad v. iSan^et PrnMii 
(4) WHS cited irt tho ar^dmeut. there it 
no refeveiicd to it in the judgment. In 
the second case, it is A\id tint the 
Court C'>uU provide in the decree for the 
payment of mesne protits in respect of the 
property from the iiutitutionof the suit until 
the delivery of possession or until the ex- 
piration of three years from the lUte (f 
Ihe decree with interest soch mesne 
profits and interest can, I think, be 
legitimately regarded ns part of the sub* 
ieot'iDutter of the suit." 8o also can th« 
Court award interest from the date of the 
institution of the suit up to the date of pay* 
meat or realization. There is no reference in 
the judgment to the case of ('A and v. 
C^mioa $i'npA (4). In thecaseof future 

mesne piolits, the cause of action, it mast be 
remembered, does uot accrue oven at the 
date o! the iiHtitution of the euit. With 
the greatest respect to the learned Judges, 
I am unable to follow these decisions. I, 
therefore, disallow the first contention. 

As to the $icot*<l point, petitioner 
contends that inasmuch as tlie decree of 
this Couxt directs him to surrender pos* 
session of the house and pay mesne profits, 
the decree necea^srUy involved a claim to 
property of over the oppeilable value. 
This construction renders the whole of (he 
first clause nugatory. It mnet ba re* 
menibered that provisious similar to these 
are to bo found in the laws of a Urge 
majority of the Colonies (Seethe table in 
Borge’s Colonial Laws. Volume I, pageSdd, ei 
eeg.) and it is impossible to construe the second 
clause of section 110 of the Code of Civil 
Procedure so as to render tho first perfectly 
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nseless. If the second clu*jie mUhvI Iry 
il^lf (See Wheeler a Privy Cnancil iVacd^'o, 
page 004) it would he Ingitiiunte to cr*M<ti no 
it in the miimier MUggO'<(»‘ii, an tho w-ivi 
* involves*’ is suftirignlly wld*' 1 ) ot*voP 
direct adiadicatvMH iii jv-pert of tho subject* 
matter in dispute. In tlii^ rase, wo havo 
to take bnlli the olausvH t<tg<altvr us 1 1 
give a niea**ing to IvKli. In my jinlgmcnl, 
the Ilfiit clause applies ti* imncs w hi-rg Ibo 

decree awanh a piirllrular j)h*p«o (y 

of a parliroUr value, m* ivfmes that 
relief. (A b» cases when* the <il>jor(.rj| i(tcr 
in dispnie is of n pjirticulur vul.m. in 
fact, the words **oUiects in «lispnle’' hi j ns« il 
in the provisMiiia rcluting to nppctiU fi un 
Guernsey. If the opcrulioii of (be decision 
is confined only to the particiiUr iddoci* 
tuatter. clause ‘.i docs imt apply, H>id 
unless (he case Katlstics the comlilinus in 
clause I. (here is no right of appeal. 
If thr decidon beyond nuarding leliof lo 
respect of the partlcuUr object- ii. a tier nt 
the suit afTrets right in other properties, 
clause i would apply; al.si> if tUc ninltvr 
in dispute ia one which is incapabV* of 
valuation as in the caao <if casvm.opH. 
clause ^ may apply. A few illustration'’ from 
the decided cases wimid make tlie niaitrr 
plain. In Multy Ranff v. 

)ituhtir*fjnk .SaWcc*rA«Wor /foy (1^), the ploIntilT 
sued to establish bis right to enliuiice tho 
rent of a hoUlijig in the p'>sscssh>n of the 
defendant, which the defendant cl aimed to 
hold at a finetl rent of Rs, do The plaintitf 
obtiiiird a decree estaldlshing his riglit lo 
enhance the rent to Rs. or tlicreub >uts . 
The question was raised whether the >ah:e 
of the subject.nntter in nppeal (<> the 
Privy Council was the capitalised value of 
this Rs. bOU, which woold he the amount 
by which the value of the defumlaut s 
estate would be diminished. Their horddiips 
found it difficult U bring the cn«v within 
the w irds of the Order in Council of April 
lU, lS:tS, but gave apeeial le;»v« t,i appeal 
on the ground that th« dvcisinn involved 
a claiu) to properly of moi‘e than ten 
(bousatal rupees in value. I nuy draw* 
atteution to the fact that this decision 
was given in the year ISdO aud the present 
aecnnd clause was intr*>daced into Ibe 
Letlera Fa tent in the year ISO 

<9) 8 a. 1. A. tftV 9 W. R. U (K.c.h I 8uil:, ]\ <J, 

J. 809; 1 Set. r. C. J. 712; 19 1$. R. 4 j2. 
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In A"ix>' ‘''••I'thi K" V*. BknAi'in 

ll’l) (lO), th<‘ pbuilitT. a tenant ui -common, 
$ucd for n mnmiohtry injunction dictcting 
tho (WreirUiit. niiotlici' tcuanl-iri-eoiniuon, 
to dcinnli!<li buiUlinR:^ erected by liiis on 
n plot of romruoh hml. The subject-matUr 
of tiic Auit wi9 for porp<'>He5 of Court fees 
V)dueil ut U'>. l,aOJ. Tbe plaintiff obtained 
a decree in the Hiffh Court. Ilte resnlt of 
which was to oblige the defendant to 
rem u e buildings worth more than ten 
thousand rupee.'. Leive to appeal to the 
Privy Council whs applied for and granted. 
In a similar case in Madras, Srttmntk 
Ji'Viiujnouoii Piiit'lariii'iuuatihi \. PufaHiuppn 
('hriti'tr (U). the plaintiff ubtained iti tho 
High Court a decree for pisaeaeijn of a 
piece of land worth nithe most Ra. 2,000; 
the defendant hud built on the land and 
the buildings were valued at over Ra. 20,000, 
and ho had to remue them. Leivu to 
appeal to the Privy C<iuncil vras applied fur 
by the defemlant and granted. 

in Muh'iMvmo Jitff'trtfi Ytftnpii Xniktr v. 
IVinM’niuvirn (12). a decree was passed 
by the Civil Conrt of Tinnevelly in appeal, 
awarding Ra. 2,500 a yeur for maintenance, 
that being the highest to oi which the Krat 
Court had jurwlietion to give and this 
decree was confirmed by the High Court. 
An application fgr special leave was oude 
tu Her Majesty In Council. Indiscnssing 
the question whether the application should 
not have been made to the High Court 
first, their Lordships enme to the conriasion 
that it could not have been made there on 
the ground that the mutter in dispute was 
below Rs. lU.OOO. It must, however, be 
noted that the facts of that case were 
peculiar. 

Ill hWinvjaeon v. OnH/hitr (13), who 
had obtained an assignmoot of certain choses 
in action fmm R, suetl one of the debtors, 
0, to recover the debt due to him. The 
assignor had becumc an insolvoot and his 
assignee in bankruptcy intervened in the 
suit and claimed the sum as against A, 
the private assignee, couteridiog that tlia 


(10) 31 c. 31 I. X. \l4i H C. W N ••23 

(11) 9 bid. Co«. S«i; 34 U. &33; 20 il. L. J. Mg 
9M. L.T.8a;(Mll 2M. W.N. 134. 

(12) 10 M. I. A. 313; I IqiI. Jur. .(x. s) 200; 2 Sai 

V.C.J. 181; lOB. R. »1. ' 

(13) 6 P, C.4Ma4p. 40^30 L. P. 51^^ « W. B 
667. 


assignment was void as agaiust him. His 
contention was disallowed and he applied 
for leave to appeal to the Privy Connoil. 
The Privy Council declined to give leave; 
but they aaid that if he had instituted 
a suit against the private assignee for a 
decla ration that that aAnigiinient was bad, 
the snbject 'matter of the suit would have 
bevn over (he appealable value, but inasmuch 
as his claim was limited to only one of 
the debts, he was not entitled to leave; 
they declined in grant special leave on the 
ground that that decision need not 
necessarily affect the title to the otber 
debts. 

In AJnot Koo^r v. MuMutnaf Lnig^a (14), 
wbere tbe suit was to establish the plaiotiff’e 
rights to take water from a chanool to 
irrigate hi.s land. 5Urkliy, J.. held that 
(he v.ilue of the aabjeci* matter fn dispute 
was tho amnuut by winch the value of 
the land ivoold ba diminished if the right 
to taka the water was not granted. Ths 
learned Judge draw a (Uatinetion ^'between 
the value of the relief” and *'the value of the 
subject aiatter.*' 

Ill Mttrfyrhnt v. />r/<i(re (15), the plaintiff 
sued for a sum of money, being the debt 
duo to him from .V. He applied for 
attachmaiit before judgment and attsobsd 
certain properties in the bands of V, on 
tha ground that V vras holding those 
properties oa behalf of X T claimed tba 
properties as his own under a conveyance 
from one P, who himself obtained (he 
properties from X. Plaintiff replied that 
the conveyance from .V to P aod from 
P to )* were fraudnlent as against the 
creditors of .V. The plaintiff succeeded. 
The amount of debt due to him for whieb 
he obtaioed a decree was less (ban the 
appealable value, but as tbe adjudicatioo 
was also that the purchase by Y was not 
valid us against the creditor.^ of X, tbe 
deeision involved a question of title to the 
property of over the appealable value. The 
Privy Council, iu tbe absence of a clause like 
the second clause, were obliged to bring it 
within the words “matters in dispute in appeal 
to tbe Privy Council.” 

(U) U W. R. 2;. 

(15) la Uoo. P. C. 161; 6 Jor. (x. A.) Hh 10 W* 

H. 824; 16 b. R. 468; m A. Ib84. 
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Tbd above cues, except the ceeee repoHed 
ae Amar (7A(iN(ira v. SAotAi £^Ax«AaM 

i?ov(10)and Detciiffkttmani PautJarn- 

tannadhi v. Pa/antoppa Vhttiiar (11), irere 
decided ^hen the Order in Council, dated 
10th April OF provisions similar thereto 

were in force. They afford instances of cases 
io vrhioh the subject*matter of the suit was 
incapable of a res) or accurate valuation, or 
where the value of the subject •matter of the 
suit was below the appealable v.ilue, bnt the 
decision ih'/tcilu io>'olved a claim or quest Ion 
respectinB property of over ten thousand 
rupees in vslue. Even if the words "subject* 
natter of the suit" or ’matter in dispute in 
appear' do not mean the objc<t*matter. but 
connote the jural relationship between the 
parties [see itlamonr/imi ^ivar v. IVAtnafAa 
Aiyar (16), also J^o vert ^mmal v. Hotfri 
ifamierd?)], the present case would clearly 
tone within the first clause and the second 
clause would have no application whatS4>e>*er. 
Xu some cases, it may be difficult to deter- 
mine onder which clause a particular case 
falls LSeeXTom/ki^nl Shnknl v. A'xardc) 
and Bhaffwat Sakai v. Patkapaii iiatk Bate 
d^)]; but I do not think that (his would in 
any way affect (he decision, as I think th it 
in all cases in which the final decision involves 
a claim or question to property of a particular 
value, the decision of the first Court also 
would necessarily involve a claim or question 
in respect of property of the same value. 

The following eases are instauees in which 
the decision involves iadireetl^ a claim or 
question to or in respect of property of the 
appealable value. Bahm} O^'pal Lall TAolom* 
V. 'felnk Ckunder Uai (20); Ko Kkint v. SnadtlfH 

(21); Joogulkiihart v. Jofendro itoA va Taport(2 2), 
Jnike mal/er o/t/teptiiticn^'/KkfirajaAI’fkammcd 

Yutiif (23); Sri ICiskan Lai v. Katkmim (24). 
I am supported in the conatmetioo which 
1 have adopted by the decision iu Be Silra 
V. Be SiU'a (23) and a case from the Colonies, 

<1«) 26 M. 760 M p. 763; 18 U.LLU^ 

07) 26 U. )04 at p. tOth 13 M. L. J. Aft. 

(I6> 6 A. C33; A. W. N. <1861) 82. 

<10) 8 C. L. J. 267: JO C. W. N. 89^ 

(20) 7 M. I. A. tiSi \ Sar- P. C. 3.737; 19 B, R- *15. 

(21) L, R. 2 P. C. 60: »7 L- J. P. C. IK; 6 Moore P. 
C. i tf. i.) 76. 

(22) 6 C. 210; 6 Ind. Jur. 3S6 

(23) J8 A. I06r A. W. K. (1626) 39. 

(24) 21 lud. Cat. U17: S8 A. 44S: U A. U J. 66L 

(26) 0 Rom. L K.403. 


Qordiner p, kSicuUoeh (26), cited in Wh^^eler'.s 
Privy Council Practice, (jii4. In Duloiruh v. 
Damodar Narain Ckf^irdhry {\), nlrencly cited 
a different view was taken, hut Jio reasons 
were given for the concloaion. X am unable 
to follow it. On the other liniul in Moii (7mm/ 
y. (fan^a l*r,ititd Sifok (4) alcjoJy n ferud 
to. (he Judicial Coinmidt’e pix»coctl on (he 
aKSomption (hat the acc<nMl chiu^e w:im in. 
applicable to casci! i f (Imk aorl. 1 uouM 
therefore, disnlhiw this contention aUn. 

( 'ri f f rirofi 

(36) (ia7i;) 3 N*. h. It. li\ 
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SscoxD Civil. Ai'pbal No. 27s w l!iM. 

August 20, iRlu. 

Prcsca/:— Sir Baasil Scott, iCr., Chief Justice, 
and 11 r. Justice Shah. 

RAUKRISHNa TRIMIIAK* NADK'AUXI 
AXP OTHiRS- DKfeNUa)4T< N’os. 12 ro 14 — 
Arivi.uxTS 

tvrfiu 

NARAVAK SIIIVUAO AllAS— 

DEVKNnisT No. 1 — Hk'poKObsr. 
r— o-rr Jr/ (JA*-/ ■. Av. 

•'ai.r-' (V-rfirr/ «•»»»-, , ] 
fiaktr /«. ft-Aimf nhrlhi . l.ivfnK 

Aatr — rvv* J<'. fAihrr t ilt’lil. 

The pkintilf p<h.<I iociifirn*<* h luoHifain* rgorr'*K ni 
Iiiffsi'oir liy ilrfdiilnnl N'n. I, 'J'Im* iM<irr::iii;i. yi cinilv 
M a piciT land, ilm pKijM'iU' c>r ilii> 
1 m <l«*(r»itani. nnil <4 Uinil hIim Ii hms HiM’iMxipi'riy 
of fbr fmatily of lliv «7tti anj |ii> Krii„i 

wliH'h «at ImnU'htsI hIiIi ji imtrtynur.di.j.r 

crratc<l hy tlio &lli lU fMHlaiil in n«»|M*i l ri.rlnlu 
]«ymcuia ntailr <ir linlHhry iiK'inri'tl l.v i|io 
di'l/’adaut at tSr iWfemJuiiiV i<'t|ucfti m> rTfitort 
m( «U*uliti|r$ oi n intile In 6*lk jM^iitnicJ |,y 
6ih ik’f«’i»<laBr awl carni><l on Urtoly lonlor liic 
maiiag.*in«'n( of iIk* l*i il«Tou(li,jir, ')|,p Q(|| 
fan4anl'ti »oM» </•/«« t/h'i iliai tlicv wer*' 

not MaMi* in i«iy ihc *WUi» uf tlit'lr fntlKM 
tiaclr«l fi-r illegal ami iDmorol ii» vcniiruM>n. 

tion of (•'irt'mnici.l SvrvHn'*’ O'^Mltior Rulo Ko, J4 

(Ij tliai ikf ruir MHB not lisMtl nj>i»h nny 
atalMlury proliilniMn. ktii wa« inon4y » riilu lif 
(,'okIqvI: (p. 303, c*!. l.J 

( 2 ) that the debts confme/cO liy rhe fatlict* 
could boi b« said to he aitriUitalJc ailliri* to 
Ins tajlio^*, follica or capricci and a <iitfrpcnnl 
I be Gtrt’cnimeat iojuac<M«s iltii not trimt Jils 
tndcdcaUnga with iinannality or ioiproprii'ty ng 
between biiBSclf aad tliow ait li aboui In* imlcd In 

303.e.»L2.l ' 

13) ibal tUe aouswere, ibcteforc, liable io iM.r 
rather'* debt *. (p- 303, cob 3. j ^ ^ ^ 

)}mrhmr K/nichar v. flArtuy, 3 * p 34 fi. 

10 Bom. L. K. 297, dtMiuirnUhoJ, * 
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RAMCiaSMXA TKIMBAK V. NAKATAji SHtWAO ABA.<. 


fron> Oie 4l«pisi*>n of tlie 
District Judcreof Kanara. in Appeal No. 19 
of D'li^, modif) iiij; the decree parsed by 
the Addith>t)al Siibi»rdinate Jodgieftt Karwar» 
ill ( ’is i I csQit Nn. 192 of Vm. 

.Me';ijA. ti. S. and Y. S. SaJkarni, foe 
the AppelInnfA. 

Mr. yUk'Hilft Aiitiiiroht, for the Respond* 
ent. 

JUDGMENT. — The plain tiff aoes to 
enforce ii mortgoi^e effectetl in hia favour 
by the 1«t defendant. The mortgage 
Afcarity consisted of a piece of land, the 
properly of the 1st defendant, and of 
land which the property of the family 
of the ^th defendant and hie aons, the 
present appellants, which was oatensibly 
burdened with a mortffage*debt, created l>y 
the 5th defendant in respect of certain 
payments mode or liabilities incorr»d hy 
tho Ut defendant at the 5th defendant's 
rccioest in respect of dealings in a trade 
in fish institoted by the 5th defendant and 
carried on largely ander the laanagenjent of 
the 1st defendant. 

The present appellants pleaded that they 
were not liable for their father’s debt; that 
they did not adroit the 5oa<i /idee of the 
reortgage bonds of their father; that they 
were passed for debts incurred for imtooral 
and illegal parposes; that their father 
was given to pruKignte habits and was 
fond of gambling in apecolative tranaactiona 
recklessly: that they derived no benefit 
from the transactions; and that they 
were not liable under the Hindu Law to 
pay off debts incurred by their father so 
imprudently. 

When the case came to trial, issues 
were raised upon the pleadings. The 
2nd issue was whether defendant No. 5 
contracted the above debt for illegal or 
itpomral purposes as alleged by defendants 
Nos. 12 to 14. But during the hearing 

a further issue was raised in these terma: 

Is the mortgage transaction of defendant 
No. S with defendant No. 1 null and 
void by lesson of its having been 
entered into in violation of the Govern* 
ment Servants' Conduct Rules as prescribed 
by Government? Tbs point then made 
W41S that having been entered into in 
contrnvention of Oovemoent Servants' 


Condoct RnleSi the trannaetlons which 
resulted in the mortgage debt were null 
and void under section 23 of the Contract 
Act, ns being agreements forbidden by 
law or opposed to public policy. The 
learned Judge held that the traosaotioDS 
were not void under section 23, but be 
decided the 2nd isAue in favour of the 
present appellanta. It was suggested to 
him that the whole acheroe of business 
was and, therefore, such as 

coold not give rise to a liability in the 
aoDS to pay their father's debts, and 
upon the authority of Durbar fTAacior v. 
Khaehar fhrtur (1) he decided that the 
debts in suit came under that dess of 
debt« wliich it is not the hounden duly 
of the sons to pay as being illegal in 
the sense in which the Hindu Law texts 
so consider them. Accordingly a decree 
was passed for the amount claimed, and 
on default, for sale of the father’s interest 
alone in the family propertiex, a>;d for sale 
of tbe propcKy belonging to the 6r#t defend* 
ant. 

The Isl defendant who was made 
personally liable under the decree for any 
dedcirncy that might arise on the sale 
eppealed to the District Judge, and again 
the saiua argumenta were pot forward 
on behalf of the present appellants. The 
Govern in ent Senwnfs’ Conduct Roles were 
only roade use of for Ibe purpose of 
contending that the contract was void as 
being c<<ntrary to public policy under 
section 23. The learned Judge held that 
defendants Koa. 12 to 14, the present 
appellants, failed to prove that their father's 
conduct was ergocoAor, and accordingly 
moditied the decree so aa to make the 
iotereat of defendant* Nos. 12 to 14 in the 
fflortgaved property liable aa well as tbe 
interest of defendant No. 5. 

From that decrea defendants Nos. 12 to 
14 have appealed, joining as respondent 
only defendent No. 1, although they seek 
to reduce tbe mortgage security available 
for payment of tbe plaintiff’e debt according 
to the decree of the District Court. It Is 
clear, we think, that they caonot get a 
decree in the absence c£ tbe plaintiff. But 
it is desirable that wu shoold express our 

(1) 10 Bom. L. g. g, a46. 
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opinion upon tlie pcinta w1ueh bovo Won 
tbnrODffbl7 argaed b; the Pleadera on bo(b 
aideR. Section 23 of the Contmci Act la 
no longer appealed to. The contention that 
the tranRactiona were void ae Wing contrary 
to public policy is nbflndone<l, but the 
Government Servants' Condoct Kales are 
DOW used in aid of the argnment (hat (he 
fn(bei’'s conduct was oi'j^arnAur*. TI»o only 
authority which can be relied upon in 
support of (hat contention is the case of 

Jltnhar V. A'AocAor i/Ar/ar(l), 

That case has not met nith arceptaiirc 
in any of (he other High CouHa in India; 
see Ckafcoiirf J/oUon v. (Norton Pmthtui (2); 
Venuffopoi Xuj'dw t. Ttomaaodftmi CkeHn (3) 
and Sumfr Sinoh v. Lihtikar (4). But 
assuming for the purpose pf argument 
that it WAS correctly decided, it only decides 
this, (hat n civil penalty imposed by way 
of damages apon the father for a civil 
wrong committed by him does not give 
rise to any moral obligation »n the son to 
discharge that liability. 

Now the Government Servants' Condoct , 
Rule which is referred to in this case iai 
as follows:*^ I 

"A Government servant may not, without 
the previous sanction of (be Local Oovernmentf 
engage in any trade or und*r(eke any 
employioent. other than his poblic duties. 

A Government servant may onclertake 
occasional work of a literary or artistic 
character, provided that his public duties 
do not suffer thereby; but the Government 
may. in its discretion, at any time forbid 
bim to undertake or require him (o abandon 
any employment which in its opinion is ' 
undesirable." 

That is a rule which is not bused upon 
any statutory prohibition, but is, as it is 
expressed to be, merely a role of conduct. 
The 5tb defendant wbo.ia alleged to have 
violated that rule was a Poet Master at 
Akola on a amoll sslary, and in order to 
supplement his iocome be engaged in a 6sli 
trade, a very common occupation od the 
west coast of India. The work in conoection 
with the trade, as appears from the evidence, 

(2> ISIod.CM.eOfh aoad62: 16C 

W. K.fi*®. 

a, 14 lod. Cei. ?<»: 37 U. 456; 11 U. L. T. 427; » 
U. L. 3. ei 

(4) 9 Ind Cas. 624; S3 A. 472; 6 A. h. 3. 906. 


JO.'I 

waa done almost entirely by Im 1st 
defendant. 

The question then is. wliotbcr applying 
(he test laid down in hiirluir v. 

A'WAtrr //tii#w*« (1) sk (In* hjglieKt iioiid at 
which (he np]H«|liiiil>' ciixc rnn \v put, 
such Ciiiiduct cm tlic pnit of the .*;th 
defendant cHiold |>e Icvnted as romhict 
which the fatlirr'AS a dcnnit .ihil n-sperfiilile 
man" ought not (i» Jiavc engofcvd in; mid 
whether (he debts <»f the lish trndo wrre 
doh|s alintnjiahic («• Ids failings, h lhcs 

nr caprices''. We have uIm iloir sorli 

debts cannot ]>e said io ho ntliil iHmMq 
either to his failings, f<»IliVs <»r on| ri'’ca, 
nor dii wa think that it rnn U> »miI (hat 
hie conduct in rTiihnrkiiig in such lisli 
trade is conduct of which no decent and 
reapectable mnn would be guilty. As t«AS 
put by Xlr. Kilkanth on belmlf of (ho 
1st defendant, if the rcslrictinn or tho* 
prohihition AgaiiiAt ejnlsrking in irAdaf 
ocean cd in a contract with a Javgot 
employer cf lal>our other (hnii Govern in cut' 
in which (he clause was that the servant 
might not. engage in a trade, it cannot he. 
contended (hat a disregard of «n( h An 
injunHion would taint hi.< trAdu den lings i 
with immorality or impropriety a« lw>twecii 
bimself And those with wlmm he traded. 

We, therefore, afbrni (he decree and diMitiss 
the Bppeal with costs. 

.'Ipprof 


NAGPCR JUDICIAL COM MlS:5l OXER’S 
COURT. 

SccoNP Civil Apkeal No. dS7 op 1913. 
April 26, 1915. 

Frrsea/: — Mr. Batten, A. J. C. 

S A H A 8 R A M— Plai x ti A rpi: lla xt 

vt'sia 

SUKONATH Aj(i> OTHBKS — Depenp.vxts 

RBsenyoexTs. 

•g right* 9f rtvl tcitant Qgmlatl 

.\ pcTMin wb« If neither an apreot of, nor a Ira ns. 
fetee fro* a IcMai. hut is a put*' trcsiw^^cr, eannot 
set npagaiBal Ihp landlord tUr pkn of iion nl'Htoion. 
neni of Che bolding br ihe tcnani. (p. 304, (..i*. },] 
Appeal against the decree of the District 
Judge, Bilaspur, dated the ICth April 1913, 
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confirming tW nPtlic Mutisif, Bila^por, elated 
the y.'iU annary 10 Ul. 

Mr >f. (\ f«>r the AopeUint. 

Mr. .1/, Ji. B fnr the Respondents. 

•lUOGMICNT^In this case the Uefendaots 
have, ^ince the death of .1fMsamin4Z/ Man^U* 
wnt. l>Hh out of Court anil in this so it. asserted 
a title Hclver^e to her daughter, .l/aeimmat 
Bi^ahin. Out of Ccort they mccessfally assert* 
ed the adverse title by getting the Settlement 
mued in their name. They, therefore, 
cannot lie allowed to Niieceetl on an alternative 
and false pica that the) have been holding 
for her, when by their own pleas and eondact 
they have been holding against her. That 
until her marriage she lived with them, does, 
unt atfect the fact that they have in fact been 
holding adversely to her. They have im title 
and are pure trespassers, since the transfer, 
which as another alternative they pleaded, 
baa not been pr<»ve<1. The case they are 
really now setting ap is that they are her 
agents, thongh thronghoot they have acted 
against her and not for her. It la argued 
that the landlonl cannot eject even a pure 
trespasser, unless he pi^ove.s that the tenant 
has ahand'ined the holding or that the ten- 
ancy Ims otherwise come to an end. Reliance 
is placed on (he remarks in T/tamman ^{m^K 
V. .Ven^ (1), but that as well as the case 
of Kabil Sar-lar v. Chumltr A'oM .Veg Ckouidhrf/ 
(2) (herein quoted, and all the cases in which 
similar remarks have been made, was (he 
case "fa transfer hy the tenant. Xot a single 
case has been shown tne where a pure tres. 
passer, not a transferee, authonxed or an* 
authorixed, from the tenant, has l>een allowed 
to set up against the landlord the righU of 
the real tenant. Kven if such a plea could be 
taken, the defendants have themselves in this 
case asserted and proved as between themselves 
and the landlord the abandoniueot of the 
holding by tbe tenant, by proving the issue 
of a Settlement pcrcha in their own name. 
The real tenant is not a party to this suit 
and may be left to look after her own 
interests. The defendants, having succeeded 
in proving asagaiost the landlord the aban- 
donment by the tenant, cannot be allowed 
to succeed on tbe mere supposition that they 
represent a tenant whose rights are still 

CD II C. P.L. R. 22. 

(2) a> 0. a^o. 


subsisting. Thw decrees of the lower Courts 
will be set a.eide and tbe plaintiff will be 
granted a decree for possession as prayed for, 
with costa in all Courts. 

Drew af 


MADRAS HIGH COURT. 

Cirre RsvtatoK FamtONs Nos. 03d akd 742 
OP 1913. 

September 24, 1915. 

— Justice .Srinivasa Aiyangar. 
THIRUVANXAMALAI SBEVAI ASP 

OrUtM — PLSIKTirPS — PSTITIONEKS 
V€r$m 

VARIDARAJUBU NAIDO AfiP owis-i 
D e re g Dsats-^R e s roy dc xts . 

Tt4<Ur—tiitcix*J' B9»d p^^ble by 
T^niter ptym^nl of orr<‘ttu< if^^Aoal la* 

Urttt, trhfthef proper. 

Wberr the mon^y <|iie on a bond wm payable by 
infttalm^iiiv, one of (h« conditions being that if three 
iiMalmeacs irmaiord in arrears, the whole reooey 
would IwcoBic peyaldc at oace and wlicm after tbivs 
in*ialeietii« had fallen due, the debtor tendsrotl 
pnvment of the principal moaoy of those iniUlmsats 
wiiUoat the addition of the intrreat: 

Utf'i. thai (here was not a proper tender and Iho 
plaiflliff eolilUd lu recover (ho interest on tbe 
t»verdue inslelraents. 

Petitions, under sect inn 25 of Act IX of 
1S87, praying the High Court to revise the 
decrees of the Subordinate Judge of Ramnadr 
in Small Cause Suits Kos. 77 and 7^ of 19i 3. . 

JUDGMENT.— Tbs lower Court is 

obviously in error in thinking that the' 
tender made was a proper tender. Ad* 
mittedly the tender was made after three 
instalments had fallen due and the amount 
(hat was tendered was only the principalsoms 
of the three instalments without the addi- 
tion of the interest as it should have beso, 
Tbe plaintiffs were entitled to interest on 
the 31tt to 33rd instalments. Owing to the , 
non-payment and non*tender of tboso in* 
stalments, the whole money bad become dus^ 
and tbe sabaequents instalments, even if (bey 
were tendered on tbe dates fixed in tbe bond, 
were not properly tendered. The plaintiffs 
are entitled to a decree as asked for. 

1 modify tbe decrees of the lower Court 
and give a decree in favour of the plaint* 
iffs for (he sum sued for In both tbe 
suits. The petitioners are entitled to their 
costs tbroogbont. 

Cftition aliotcfdi TVereee modijSed. 
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MADRAS HrOH COURT. 

Sbcoso CiTit. Appral No. 700 or 1918 
SdptOQiber U, 1910. 

P/'ewj/j-JuaiiceSipWminm Ayling, KT..iind 
Mr. KamarRAWAmi Saaln. 

Sree Haia SOBHANADRC APPA ROW 
BAHADUR ZAMINDAR QARU— 
DBPB»04IfT No. 1— ApPlIJ.AJfP 

vertus 

GOVINDARAJU SKETARAUIAH axo 

0TB B Hi —P lain TIP? and Dbpbhdasta Nos. 2 
TO b — Rbapomobnti. 

Sfrfution^9>9U-~Ptirfh«»r kf 
9x parco. 4Hi«4u^Arly ml A«u> 

Tho puroliMo by a drcrM.hnblcr nf 
propwty belonBinirto th© jiulfm«n(>d«btor la axeou 
tl«n of so fji imrfc tltcno UrcorHM •>!» roi? 
\rbeD tbo r^rporirdrorco U aft«rward« km aalUe. {• 

S«l V. 9Wa»#A Aty, g? c. BIOs 4C- fT if* 

UBT, follo«’«f|, 

Srooud appoAl acainai th« door*? of iho 
District Coort of EUtoa, io Apptal Sait No. 
S90 of 1910, preforrsd afoioftt that of 
the Coart of tbs District Muoaif of Gadivada 
in Orifioal Soit No. 31 of 1909. 

PACTS. — Tho dofrodant obtainad to «i 
vart$ money decree for rent a^ioat the 
undivided brother*! sons of the praaeat 
plaintiff. In exeoation of that decree, he 
brOQBbt the aait properties to tale, parchaaed 
them himself and ^ot delivery, In tbe 

meanwhile, the guardian of the defendants 
in that auit pat in a petition for setting aaide 
the exvarte decree, bat before the order iraa 
aotoaily pasaed aetting aaide the decree, the 
sale bad taken place. No an bas<taeDt proceed, 
inga were Uken to set aside tbe sale. In a 
family partition, however, which took place 
between the preeeat plaintiff and the defend 
ante in that amt sabssqaent to the said 
sale, ths suit properties fell to the share of 
the present plaintiff and he. thereupon, 
hied the present suit lor posaesAion of 
tho said properties. The 1st defendant, 
Uhe decree*holddr parchaaer and the real 
contesting defendant) contended that the 
suit vfk'i oot maintainable as the sale 
had not been set aside. The Court of 
first iuslanoe disn^iesed tbe soil, but the 
lower Appellate Ooart, relying on Sft 
UmednuU v. 8rinath Say (1). reversed that 
decision and decreed the suit. The Ut 
defendant appealed to the High Court. 

\\) 27 0. 010; 4 C. Vf, N. 69?. 
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RAUA TUyARAU. 

Mr. P. SonyjtuHflaram, for Mr. N, 
Nnroa/mAocAarior, for the Appellant:— 

The decree of the lower Appellate Court 
cannot be supported. Though the ee parte 
decree is set aside, the sale is not affected 
fhewby. It remains valid unless and 

until it is actually set aside. U is only 
voidable and not void. Vide Parrgh Knfh 
hSallik V. Hari t%mnu 7)ey (a). 

Mr. r. ht$w*am, hr the Hespondent.n, waa 
not called up<Mi. 

JUDGMENT. -We are of npinion Miat 
when a decree-holder purchases property 
in execution of an r.c ptru decree whicU 
*• aside, the sale becomea ipso facie 

void. .*5^ Unxctiuial Srinatk Unif (t). 

The decree-holder was the party having 
the conduct of tbe sait, and it is difficult 
to see what equities can arise ia hia 
favoor in eases where he obtai;<a an ex* 
fierte decree which is set aside on tho 
ground that the defendants were not aerved. 
Caess where strangers have purciiased in 
eieciitioo are distinguishable, as also where 
the purchaser is a defendant. It is 
unnecesaary to consider whether in cases 
of purchase by defendant, the sale ia 
voidable or absolutely void. In (he view 
we lake, tbe decision of (he lower 
Appellate Court ia right. We dismiss this 
second appeal with costs. 

. .Ippesf ditmiseed. 

p ***• 

b. I.. S. 909. 


BOMBAY HIGH COfRT, 

Sicxso Civil .AerSAu No. 00 o? 19io 
September 1, 1910. 

Preaeu/:— .Mr. Justice iUtchelec and 
Mr. Jastiee Hiyward. 
MdHADKV RAOHUNATH GOOBOLK 

P LA t N ri P? — AhPB LCA NT 
per$ns 

RAMA TUKARAM DfiVKOTK 
MDAKOTiiaa— DBPBjfPAXTi— ResroyotKTS 

DrHAff* ft iicf Aet (X/U ef 1^79) 
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MillAL/K\* KiUlirSATU r. KiUA TCKARAU. 

•. Zi, o/— /'rt •>'<► j ,j.'ienUH-'i’U’ /n9«n 

The (ron cunstriii’iMiii iif .<t'i*rtvu 22 of the Deklmu 
As:ru‘ulturUt'4* IWhcf Act K 

ill (It inituoveablf* pro^K^rty b'hMkeinj; to iiii fti^cnl* 
CurUt »littU U.' iMiini)n<* fr<im mK aori 
n pi'(»vi«o ilircctiiiu' (bat (lii« immanilr in snUjeot (o 
eNC«*|>tioi where iUi> iwo folluwjns <v»utUli'»ii9 irf 
)>e*h ^alj»6cHl. tlut i< to Kir. 4«J wlicn* (lio d^rec 
ot* onler ill ^Me«tion n*Ute« !«• the n*-t*aTmm(nr a 
ib'hr.aiid (^) w'li<'ri> till* d^'rv'uUun^t'' jitopenT lia< 
^H’l'ii *>|H<i'ilii:inv i»i<iri^>is?*'il for I lie iv>|Biynie»ti t»f ibai 
di*i>’. Tlo> liiivichit* W'lnU lii (he t 'ciHin nTrrrintf 
l.i II •‘•'I'lir Miil\ III till* |»r»ri'«> niKl ranu'x 

iiii|>oi(«>«l iiilii III!' Kiiuii I'lib* ho nsto rr»(rk*l !« 
j.'er'*iHliTv, p 30G, i*<d. 2.J 

SkoomiI frixii Ihe tlcrUum of 

till! Uistvict Judge of Slmlupur. in Appeal 
Ni>. iVi {if roidirming the fu tier paased 

li)* the <ir:<t Cla^< Sut>ordiiiftte Joilge at 
Sholaput', in Ihsrkftn^i No,?J22 of 1912. 

>Ir. /*, r. iCioie, fur the Appellnrit. 

Mr, /•, BfihU‘. for I lie flespoiidenl#. 

Jl DOMKXT.— The appellant before oa 
wait the original pUiuliff, who in lOJt 
brought a au>t in ejectment ngiiost the 
(lofend&nti. It waa foand. however, that 
the plaiociff uaa a purebaser from a mere 
mortgagee, and the Cunrt coii9equent]7 gave 
the defeudents a decree for redemption. 
The stim to he re*paid wee Rs. 9^, of 
which Re. 550 were to be paid on 25th 
Mai’ch 1900. The lialance was parable by 
yearly instalmeuta of Us, 100. The defend* 
ante paid in all e eum of R$. 000, in 
the meanwhilo, however, they had lodged 
au appeal, end tliv lower Appellate Coart 
reversed end remanded the original Ooort'e 
decree. Therefore, onthe.lrd A ago at 1912 
the iloPendauta applied oixler aeetion 141 
of the Civil Procedore Code asking for 
roetitation in respect of the payments which 
they had made, and for interest at twelve 
percent, There was an added prayer that 
in the event nf the plaintiff failing to pay. 
bis hnure should be attaeheil and sold. 

The lower CooH^ have ordered (he sale 
of the plaintiff's house. 

The plaintiff complarns that aince ho la 
an Agrienkurst, his hoa«e le i mm one from 
sale under section 22 of the Oekkban 
A 'ricollorists’ Relief Act. If that conten- 
tion is jastiBed, then it wonld follow that 
t le plaintiff m«.st have an opportanity of 
p'oving that he is an Agricukariat, soch 
opportunity not yet having been afforded to 
him. 


The na^stion. therefore, Is whether as- 
suming that the plaintiff is an agrioaltariat, 
his hoQse ii net liable to sale ander e90tlQn22 
of the Dckkhan AgricoUariats* Relief Act. 
That section, in so far as it te now 
m'lterUl, runs as foltow>: - Imcniveable 
property bslongitig to an agriooUarist shell 
nut be attnched or sold in ezeoatiOD of 
any decree or nrder unleas it has been 
specifically mortgaged for the re-psyment 
of the debt to which such decree or order 
reUte.s." The learned District Judge reads 
this section as pre^suppoaing the existeuee 
of a contractual debt in all cases, and he, 
therefore, decides that, since no auch debt 
was in existence here, the section is inap* 
pUcable. The phraseology of the eecUoD 
does perhaps lend eome colour to the 
District Judge*e view, butitappeare to ne 
that the true reading of the seotiouie that 
for which the plaintiff conteode. The learn- 
ed Judge's construction is only to be arrived 
at if we read into the main general clause 
the restrictive worde implying the ezietenee 
of A debt, and those restrictive words do not 
occur in the main general clause; but oeeur 
only in the lisiiting proviso. We cannot 
therefore, but think that the true cou- 
e traction of the section is, a general P^v- 
vision that immoveable property belonging lo 
anagricnltoriet ehall always be immune Iron 
sale, and. rreon/f^g, a proviso direetiog 
that this immuoity ie subject to eXMP- 
lion where the two following conditioDl 
are both satisfied, (hat is to say, (o) where 
the decree or order in questiuu relates to 
the re-payment of a debt, and (6; where the 
agriculturUt’s property bas been spsciflealiy 
mortgaged for the re -pay meat of that debt* 
The provision would have been clearer if 
had been expressed at greater length, bat it 
seems that the draftsman preferr^ (erseo^ 
and concision. Nevertheless the limiting wow 
referring to a debt occur only in the proviso 
and cannot, we think, be imported into the 
main rule so as to restrict its ezpreae gene^ 
ality, This view seems to derive support f^u 
from the general character of the Dek kheo 
Agricalturiste' Relief Act itself end 
he wideness of the preceding seotious 20 eud 
21 . 

We, therefore, think teat the la wer wart** 
decree must be raver.jeJ and the caM m®** 
be remanded iu order that the pUiutlff nay 
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In rt OBJ PIPIT V dOUAYTi. 

faftVo an opportanU7 of provinjr that ho is an 
affncaltnmt within ths SUUts. 

Oosta in ba costs in Cli« ilnrkh/u(. 

Appe^ C<m rtman^ed. 


MADRAS HIGH COURT. 

Civil* Revision Retitiom No. 622 op 1914. 

Saptambtr 30, 1910. 

Riwnf: — Mr. Jostica ^dasivA Aiyar. 

7ft raCHIDIPATU S0MA7YA— Rcmioifss. 

Cl Pit Pnxc^m't (<icr V of lOOaX 0. XH/. 

r. JiOMMl */9rtktti1h,‘ Mktikff On# OA 

Mrrifp, 

A U«p(*ioa p«MPil 'foiihftUb' oodep Onler Xrif. 
pQla 8, Cirll Pro«p8s^ Cod*. (• a Oeol»{«ii psnad oe 
tha reaSit on tKc mAcarisI* than (Wora tha 
Court. 

Patition, undar sactiof. 110 of Act V of 
190$, praying tha High Coari to ravUe 
tha oisiar of tha Court of tha District 
Munaif of Ongola, datad the $tli May 
1914, in liitarlocutory Petition No. 
693 of 1914, in Origmal Suit No. 564 of 
1913. 

• PACTS.— Tha District Maiksif of Ongola, 
l>urporting to act Qiidar Ordar XV 11, rale 
S', Civil Proeedare Coda, ^'forthwith dacidad'* 
a Boit uodar aaetioD 9 of tha Bpacifie 
Relief Act. Qa also dismisaad a patition 
praying for a review of tha jodgcDaot. 
Against the order raftiamg to graiii iba 
review the praMnt civil revision petition was 
31ed in tha High Coort. 

Blr P. Chttichiah for Mr. T. PrehtMOfu, for 
(ha PatitioDar, contended that a review 
ought to have been granted as there was 
no decision on the merits. 

JUDGMENT.— A derision passed * 'forth- 
with under order XVll, role 3, of th* 
Oml Procedure Code is a decision passed 
on the merits on the raatenals then before 
the Court and if it is a decision in a suit 
under section 9 of the Specific Kalief Aet, 
a review of sneh a decisioo is barred by 
BCotiOQ 9 itself. 


MAlAJg V. BIBAB1. 

I am ashed to treat' this as a petiCinn 
to revise the decision in the suit itsolf 
though it is A patition to revise the order, 
refusing to grant a review. U was, however, 
adtniUe<l that (here is pending in this 
Court a separate petition AlreAily MJed to 
revise the docieioD in the suit. 

I, therefore, dismiss the peeition. 




NAGPUR JUDICIAL CO.M.\US?ilONRRS 
COURT, 

Secoxp Civil. ArrsAL No. 66o or 1914 
April 2.3. 1915. 

Prmnt-.'^iSr. SUnyon, A. J. C, 
NARATN AJCD AVOTBtfi— PuiyTtPTJ— 
Arreu.AKTs 

OKH. 4 R 1 AHo OTBsa^— DfriNiiiVTi — 

RSAfOMtiCST'. 
amJ ft’Nfl i./ Uu-I 

r/MCrt— W'a jib* ul**rt- - TVwt i. r 6/ , ,// t pe^i. 
n— ' .9 At,-,.*.. Ah-z/W, ,^A/ 

of^TiVHifrffv, rctf*/#*/ »*, fc,* mW at 

lu (be CentTal Pievjncen tW wlmle ©f H,e n&erf,* 
site hrivttn (e (he la»wH>,p<|. hikI. <,very 

l"nso( nr rillan (IwelliiiK (Iirre''» and 

xroiriog enpr la (hr ten'AUAclicd (e hfa linuto fi 
a Meeosee, pngec(«<l in Mb eccuMdon by the (orma 
el IW •Mjtt.vUrs, [p. 8M, «,i. 

Whw (he houie in the oecupntion of nite lonaut 
t>BiBe» by to Boecher pervon, ihe Iniidlord mnr 
ciBiai (bat. the licetiBe to occupy the *jre bring non. 
(lUMfevAblo, (lie vrndoc »Lall nicii(e, lakinr own? (hr 
lioiiBO material*, but wIicn? die rcii<1ee i« Also n 
leoanf nr a rejrolar mMeiit of ihe villaifi* (},p 
landlort may allow rhe trauercr vf ncrunadnn 
•raremly or Impliedly by ftWngnoobjeerion. Cp. 308 

A (mBafciec of a bnuee Wauding on bq oAodi lito 
wbo*o occopaocy of (he ej(e i* noc nbjccicd to by 
(belaodlort, muw be preMtqed to have hern vrr. 
miucd (o oconpy i( on di,* mmio term, a* hi* 
(rmnaferor, aarnely. aa the liconaoe of (h>- lanaiord 
aobjoetlotho villAfo [p J»fi c<il 2,1 * 

Whore aecb ao occipanl eeasoa to ose auch tie© fo** 
(be porpoop* of a dwellinK Ikmiw, Uo lose* tlie 
proeection of tha wayrt.el art nod hcvomei a bare 
-jecemont at (ho will ©f n.g 
BodJoed. Qoleu he expreesly ael* up and ©am* Ur 
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V. BBHiftT. 

Appeft) ihp dfrcrep of th» Di^irict 

Jodtre, Saoeor, dftted the 22nd Jalf 1914, 
conHrmini? thnt of the MnoAif, Rhnnii, d&ied 

the 4th Mny 1914. 

Or. N. 8. Omr, for the AppelUnt^ 

Mr. *7. h. S»&A<d(jr. for the Reepondeafs. 

JUDGMENT. ThU appeal and aecond 
Appeal No. 666 of 1914 anee oot of «aifa by 
the same mn^pu^ar for different aitea in 
the flame vilUfre against different defeodanti. 
The plaintiffs* rase ia that the defendsote in 
each case, having pnrehafled the hoaee 
belnngfing to a tenant «ho had given op hia 
holding, grad Dally allowed the boilding to 
fall into rain and have now diverted the 
aite into a plot for the cnliivetion of tobacco 
and maize. The plaintiffs are non-resident 
landlords and they assert that they only 
became aware of this diversion of the site ip 
1911. They soe to eject the defendants. 
The Coorti below have conenrred in diamisa- 
ing both suits, and they have done ao on 
the following grounds: 

a> that in each case the tenant, who 
occopied the site with hia dwelling hoasa. 
sold the boase more than 12 years before 
tbe Sait; 

(2) that under (ha terms of the itanb-tU.arn 
aneb sale conveyed to the porchasera only a 
right to carry away the materiala of tbe 
hoQse and gave them no right to occodv 
the site: 

(3) that tbe sale gave the landlords a 
right of re-entry on the site; 

(i) that the landlord* did uot in fact 
ra*enfer, and the piircba«efa continaed to 
ocenpy the site; 

(5) that this oocQpation by the parchaser 
waa adverse to the landlords, whose title 
in the site or at any rate whose right to 
re-enter the same, has been eatinguiabed 
by preaeription. 

the plaintiffs have, therefore appealed to 
tbia Court, aod X have no doubt whatever 
that tbe appeala are well laid This 
jadgmeut will govern tbe disposal of 
both of them. Sneh deciaiona afford proof 
of the wisdom of the LegisUtore in 
enacting that sait« between Uodlords aod 
twanta M saeh shall be tried by officers 
trained in Revenue Law. I do not think 
that any Revenue Officer, familiar with 
the eircamstsnees of village life and the 
pwnciplea underlying the revenue system 


in the Central Provinoes, would have 
delivered a jndgment eo inoonaistent with 
those circumstances and ao foreign to that 
system as has been given in each of these 
two cases upon a misapplication of a rale 
of Civil Law. 

In the 6rst place, it hae not been 
ascertained whether or not the defendants 
are agricoUnral tenants posNoesed of holdioge 
in the village. It is not known whether 
they purchased the dwellings of the former 
tenants simnUaneoosly with a purchase 
of their holdings. The whole nf the 
o&edi site lielongs to the landlord, and 
l>rima /ooV every tenant or village resident 
dwelling thereon and growing crops in tbe 
bori attached to hie house is a licensee, 
protected in hie occupation by the terms 
of tbe invi'5-ttl-er*. Where the house in 
the occupation of one tenant passes 
by sale to another person, the landlord 
may claim that, the license to occopythe 
aite l-eing non*transferable, the vendee 
shall vacate, taking away the house 
materials. But where the vendee is also 
a tenant or a regular resident of the 
village, the landlord may allow the transfer 
of occupation expressly or impliedly by 
raising no objection. That is a course 
which landlords constantly take: but it 
would undermine the whole scheme of 
village life to hold that in tbe absence 
of any expreas agreement, the transferee 
of tbe licenw becomes an adverse holder, 
who will extinguish the landlord's title iu 
12 years {fallowed to bold on noqaestioued. 
That is a preposterous proposition. It 
neither Revenue Law nor Civil Law. It is 
a misapprehension of the law of prescription. 
When A buys a bouse and site from B, 
he takes only what B has to transfer, and 
no more. If he claims to earn a higher 
right by preseription, he most make an 
overt assertion of that right to the 
knowledge of the person against whom 
prescription is to operate. A tenant in a 
Central Provinces village is ordinarily the 
owner of the bouse in whiob be lives and 
a lioensee nf the site on which the bouse 
is built. Every such site is only partly 
built over, while the remainder of the plot 
is need for certain snbsidiaTT purposes 
customary as a part of the village life. 
Some land in front of and sometimes also 
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ou on« OP both aiaea of the dwallinff 
houso, 18 uaed aa a yard (oRja,) and a plot 
at ^8 baole, oallod a ban, it oaod aa a 
kitohoD piidan or for growing anall 
cpopa of certain kmda, amon^ which tobacco 
and Daiaa are vary common. Alt this 
occupation ia ondar licanaaa ppotectad by 
the ic^V6.ttt.ar^. Whan, tharefore. a tenant 
salla bia hooaaand ban\ the landlord may 
object to the tranafar of the licenae to 
occnpy. But ha is not boand to do ao. 
and in a Urgt majority of casaa. aapecially 
where the transferee is hitiualf one of the 
ytJlagere, ha allows the transfer lo stand. 
In each a case, the vendee g»ta all that 
the vendor had, namely, a dwelling house 
conpled with a Hcense to occupy the site on 
which it stands, according to village eastom. 
Unless iia expressly sets up an adverse title, 
J. p., by claiming to be the owner of the land, 
he eontmnaa to occupy with the permission of 
the landlord. Even when the hnuse 
tamblee down he may. if the Undlord 
does not object, oontinaa to grow the 
usual crops on the bon. Bv doing so, he 
does not pnblish any possession adverse to 
the landlord, There is this difference only, 
that while ha nsas the site for its primary 
purpose, namely, that of dwelling in a 
boo.se etandiog thereoo. the wont-MUrs 
will protect him from disturbance: when 
the house disappears and its appartsoaot 
oart cultivation alone remains, the license 
to occupy bec'^mes terminable at the will 
of the landlord. It mar happen that a 
dweUing house may tcinibla down owing 
heavy ram or an earthquake or the like, 
aii‘) It may take some year* to re-build 
owing to lack of funds or other cause. 
The h^nse to occupy would be preserved 
10 sooh a esse and the tenant would 
onltivate his 6a ri. A reasonable landlord 
wjjj not seek re-entry merely because for 
the tirw being a house has become unfit for 
habitation. It ia only where, as in the 
cases now before me, the condoet of 
the occupant indicates with ' certointy 
a desire •© permanently trans- 
form the building site and compound 
10 ^ an agricultural field that the land- 
lord IS justified in potting an end to bia 
bwnse. If tbe Judgmenta of (be Courts 
Wow were to prevail, we should soon 
u’*. ^ vilUgo dotted 

aPoot wjtb petty proprietors or rent-free 


tenants in perpetuity, end the whole 
system of settlement nnd revenae now in 
vogue, would he dialorated by the vagaries 
of the Civil Court*. If that was a result 
which flowed out of the law as it stands, 
it could not he avnjded: but it is not. 
There is a g<Hxl deal of confusion and 
technirtlity in (he appHoation of the Ur 
prw*cnptinMit hy our sulxiidiiistv C«ur(B, 
and (he cases i»ow More me are an esampk*. 
Bat (he CooH* below have overlooked the 
elemen(iiry i*ules that, in the ahseiice nf 
anything to tlie contrary, a vendre succeeds 
to the right, title and inlerest of hia 
vendor, and that where he succeeds to a 
permissive occupation, he must openly 
assert an adverse title if lie wishes to earn 
it by prescription. 

As a genera) rote then, the tranaferee of 
a house standing on an ah/itii site whose 
occupancy of the site is not objected to 
by the landlord, must be prtsumvd to 
have been permitted to occupy it on (he 
same terms as hia transferor, namely, us tho 
licensee of the Undlord subject to (he 
village icoji’6-«/-ars. Where such an occupant 
ceases to use such site for the purposes 
of a dwelling house, he loses the protection 
of the wo)itftil>ors and becomes a bare 
licensee liable to ejectment at the will 
of tbe landlord, unless he expressly sets 
up and earns by lapse of time a prescriptive 
title to occupy the land VV|,erhsr by 
such prescription he wtiold hec«'me a pro- 
prietor Of e lenant would depend on the 
circnmatanceH of the rase. It is not a 
que*(ion which ariee« here. 

The abive remarks apply only to land 
strictly inolqded in the o6«i‘/* area of the 
vrllage. They have no ay plication to fields 
on tbe oQiakirts of the village habitations, 
which may tern pomrily have been usedaa 
building site* and have subsequently been 
cleared and again brought under cnltivation. 

In *Q'>lj a esse a transferee of a dwelling 
house and premises, if he wa* allowed to 
pull down the building* and cultivate the 
field for a year or two without ohjsclion 
hy tbe laodlnrd, might claim (o be an 
ordinary tenant. Bnt no such case has 
been pleaded here. Tenancies cannot be 

etownp amid village habitation*. 
The dofeadanle have set up prescriptive 
title* (o purely obad* rites, and do such 
titlea have been eatabliebed. Both appeals 
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mast be allowed and I be plaintiffs' claims 
decreed. Hut as Ibe plaintiffs ha^e displayed 
consideiablc laches in both caeeaatid given 
the defeikdatiU some jrason to Ibink that 
they ait: entitled to continue cccopancy of 
the aiie^, \ will not allonr them their 
coat?. 

Fur the above teaanr.*. iLis appeal is 
allowed. The decrees <f the CourU below 
are tovured, nid (he plaitUiffs will be 
given a decito requitit g the defemlanU to 
vacate the plaint (land as soon as any 
crop or en ps m.w standing Iheieon bow ii 
by the defendants has or bare been reaped. 
Kach party will bear bis own coats tbroogb- 
oot. 

Appfitl nlit>ired. 


MADRAS HIOU COURT- 
Seco.NO Civit ApRfiiL Ko. or 1914. 
September 20, 191$. 

Prerenf J o >1 ice S i r \V i I liam A y 1 i og, Kr. , 
and Mr. Justice Tyabji. 
MCCHIRA/U ItAMAUtiANUKA ROW— 
FiAisTjyr— ArratUHT 
ivr«a« 

Tbb secretary or state roR INDIA 
ir COCNCIL, SBfSKjERTBD BY 
Tus COLLEU'IOR, GODAVARI^ 

DtitspAXT— KrsmoiiiT. 

C'oarf* .|c< {t pf 1»9>, t. 24^ 
T>:r<9n ^nkslalnawiih. n^jMrvB^ Ay.Pn>t. 

(Clfv gHif r« titrUrv pf. 

Under ccctioo 24 of Uio Uadn« Villsitv Coarle 
Act. euy person LuJdisff a taMelnamak from a 
party may sppeor «di) plead »u a Yilkce Court* 
aod ibrre is no provisiop is (h« Act fw deLarrise 
Soy one from thi** pririle^. ^ 

Wbon this privik;^ denied by au illegal 
order |•as»cd by on oBjuiT, • r)gbi of ommmi to 
Iinro tLnt rigb( dveUreU c&iits in cooiiBon Inir 
u not under «cction 42 of (bo SpociBu Relief Act 
floAuK Fi-cUf\\ gecrcTerv o/ SldCu for lodia i* 
Coujwi/, Vt M. «7v,2e 1. A. » C. W. S. 161 foL 
lowed. * - 

^ Second appeal agaiost the decree of tho 
Court of the Subordioale Judge ot Cocaoida, 
lu Appeal Suit No. 101 of 1913, preferred 
against that of the Coaii of the Diairiot 
Mansif of Uocanada, in Original Soit No. 2dP 
of 101o« 

Mr. r. RafflocAondm Bi>», for the Appel 
Jant. 


Mr. K. S. Kn'shmtuuwi Afi/tingar for the 
Gnve'nment. 

JI/DGMENT. — We are sot satisfied that 
the auit is covered by uecliob ’ 42 of tho 
Speerbe Relief Act, but it does not follow 
that it is not mamtainable. [Vide Bohert 
yischer v. Sceretary o/ State for India 
in CoHHcd (1) and Btim'tkrishnn Pallor 
V. .Yore IMHO VatUr (2),] We can «oe 
no reason for holding that the present soit 
doea not lie. 

The order in guestion la paesed by the 
Depoly Collector in charge of the Cocanada 
Sob-Diviuioi), and debars plaintiff from 
practising in any of the village Coarts nf that 
Diviaion. Duder section 24 of the Madras 
Village Coorts Act, any person bolding a 
i‘tflofofBns<eA from a party may appear 
and plead in a Villiga Coort; and there 
is no provision in the Act for debsrring any 
one from this privilege. 

Mr. K. E. KriaLnsKawami Aiyangar, who 
appears for (be Government Pleader* ia osabls 
tosopport the legality of the order. What- 
ever general powers of supervision can be 
inferred from Hie puwer of appoiutmeot* 
suspension ard removal of Village Monsifa 
conferred by sections 7 and 8 of the Msdras 
Village Conrta Act, caormt be held to extend 
to the passing of an order of ibis descriptioD. 
It is, no doubt, desirable that bad characlsis 
should be prevented fmm practising in Village 
Coorts and the Act may need aaendmenf; but 
as it stands, the order is ondoobtedly illagali 
and in our opinion the District Munsif exer- 
cised a correct diacrelion in granting the 
declaration sued for. 

We set aside (be decree of the lower 
Appellate Coort and restore that of tbe 
District Munsif with costs in this and the 
lower Appellate Conrt, 

Appeal aUowed } darreed 

(0 2t E. 270; re 1. A. 16 j 8 a W. N. mj. 

(2) 26 lad. Css as?; 8? U. L. 3. (J9U) V. ^ 

VJ2« 
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RiUCBiUrRA DIHSAR r. KRUItKAAl ^AKSARAB. 

BOMBAY HIGH COURT. 

SecoHD Otva Appbal Ko. 590 or 1912. 

Ao^at 17, 1D16. 

/Vowif:— Sir Basil S<oH, Kt., Cliiaf Justice, 
and Mr. Justice Shah. 

lUMCHAKDRA DINEAR PRABHU 

AMD OlUAKS-^DErRMPANTS 10 TO 12 

A rr Lf CAM TA— A I' I K 1. 1. A S 1 5 

CCrfUA 

EBISUXAJI SAKHAKAM PRABHU— 

DsatNpAKT No. ?— Rkshosdkst. 

A’<wcu tion^Dtr • t'l* /•<* Wrf «oa *y • < < n f 

khant—Onf fAilf f^UtHf m4»r them ht» itmc 
»har*^Ht-9itiH»lmtHr rj fiiltfcit im u<«A r fm mtmL' tt 
nre^rtt trill* Ui m4<rfJnnv, nkflhK:- mllo.rttt. 

wu« (ftttixl ill v'cir^ lU); 

tli« sUor«» to botUotieO lu all tho »lian'r» ami iW 
tonn» OB >*Lwh »uch •llolwriil «*« t«i laVe 
pl«eo. lu Ib04 UefendaDt No. K apjAtca for )iU aliore 
und it, if> dill mest of the olhfr >t»An>rv. Ib 
)VOO dpfendanU No*. ]0>1'^ applratl for «r|4ra(i‘ 
]io«»e»iioii of tlicir »Lvo. It wa» tbea ToumJ lUat 
llio ] Alula reuifuuivff for ibeir aliaro wvrr for kM 
ihon tboy aboulil liavv got omI tliat the plot* 
below oad adjoiiimg their boiiaca Lad brt u alUxled 
U» tlio share of other abarert. They tbru apidifsl 
to tlie ColleeUr to r«<«pen the pertitioe, «tio Or* 
cUued to do (hia Luc propoacd that the aariervr 
■hnuld ut the applicant*’ ekjwiirc »ec if cln r csmiM 
be eompeufoUd oot of other luud*. The ap|»lkaiii» 
wanted tiii«o to iliv c«prii»ea and the CMlketor 
ronvrladtu iliv Court (bat the applHaiita refuivd !«• 
tuko po««eMiMi of their alioix** 

IlclU, chat iiia^ninch aa llio Ci>lleetor » jairliiiuu 
hud hot been mode in acvonlanee with the 
MirectiOiia of the decree, llu: tliarea of detenilam 
No. R omi the applieanla iai*»t be rr<n«]jaiM«>d to 
M to remedy the hguatice done io tho aindiniart, 
who weii> oiilitkd to have tbeir right ttare. to 
for aa they ooulO get it, at tlw viiWDie vf dc* 
feodant Ko. 8. [p. 811, cola. 1 A 8.] 

Second appeal from (he decision of (lie 
let Class Subordinate Jgdge at Ratueirirj, 
ill Appeal No. 438 of lOiO, confiriuiiig the 
order pasted by the Subordinate Jndge at 
Devgtd, in Darkhatl No. 797 of 1900. 

Mr, A. O. Letai, for tlie Appellnute, 

Mr- K. y. Koyojn. for the llespoiHleiit. 

JUDGMKNT.-The parlilion suit in 
ivinob the eeecoiiou proceedings (barkkatt 
No. 727 of 1900) now in riocstion are taken, 
was bi'ougbt by the plaintiff, a member of a 
mtV.iaa family interesUd (o (he extent of eight 
annas in rerlain three villngee named Kovali, 
Bharni and Cliafet. The other eight 
annus in each vilUgo belonged to a 
Desai family. The plaintiff cUiued a une. 
thirtj'Siitb ebare. 

In No^mber 1888 , a decree was passed 
for partition, the main proeiAions of which 
were: (1) That the plaintiff should lake into 


his possession bis 1 3<Jth shai'e, division by 
metes and boonds being effected of the wholn 
properly in dispute except (he Kulkaini 
Watan, but (he plsmlilT befoi^c (sking posse.^:* 
sion of bis share was to pny with tlicir 
consent Io certain i>f Ins miritsi cO‘Shnror.s, 
including (he p)x.>«riit iip)>elhints vcituiii 
specified ».iniiA nf ijuuiey. 

(2) Twu (guul fliviMoiM liclwcvu Desois 
and tHirQu’s were to Ik* made in ctich village. 

(3) Then from I he eight anius ;-epiirriti>d 
share of tbc utirasis llio sha^'S of the xiib* 
sharers should le scpaiuted, I he ]‘e^pl>rtive 
fTSCtioiis being spvcilicd in the Jeviee. 

(4) After they had psid the pvop^i Cnui l 
fee in respect of Ibeir >hfiv«.'< their, sliaiv^ 
were Io be sepurato. and as roguidK (In* lands 
which w«ro w ith tho sharers (hc<iime were 
as far as possible to be kept with fhem ut ihu 
time of paHiliun, subject t<i certain ptvv^icm.s 
to etcure eiiualily. 

The plaintiff lirst tiled his iippliciUhni 
for execution uf (ho decree in Ihikluitt No. 
127 of l$9<i and (he main iniiiiiry in 
connection with the partition was 

held under the Collector's direction 

in that ifnrkK’i’^/ proceeding. Thereafter 
(he dcfer.dnrit No. ^ liled Ifiiikhuff No. >101 
of 1>94 for his xhaie, ami the Collevtor's 
sorveyor whu had liven employed hy the 
Collector on Ibis biit khaf/ prnreeding No. I27 
stated in his report in Dar4/m«/ No. 404 that 
no tkikfin having in It the Imase'i of any 
other party had lieen allotted to defemlant 
No. 8'e share. That was disposed 

of ill or about J898 according to the 
atstetnent of the nppell.int, but the date 
cannot be veritied as many papers ui'S 
musing end the only note of the Buboidi* 
nafe Judge which we have relating to any 
Jufkkatt other than that of the appellants, 
relates to fhttkho4i No. lls of 18!K) of defend* 
ant No. 2 and notes that tho wavmnt for 
Kuvalegav having lieen e.xecuted and the 
<inrkh(utitiir raieing no objections this darkkaA 
it disposed of. The appellauis state that 
they applied for separate posaessimi 
of their share in JiiUU. but wher 
the surveyor prepared a list of lands remain* 
iug over after the tirst partition us (ho ^halo 
of the applicants the Uttor found (he 
lands in K avail remaining for their share far 
les« than they xUrvu Id have got and that tho 
plots below and adjoining their houses ha<J 
been allotted to the share of other shaKis. 
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Thef then ftppKeJ to the Collector 
to re open the partition. The Collector 
declined to do this bot prop<»ed that the 
surveyor sboold at the applicants’ expense 
see if they coold be compensated oot of the 
UcsaU’ lands. The applicants say (hey 
wanted time to pay these expenses and the 
Collector then reported to the Coort that 
the applicants refused to take possession of 
their share. 

It ia stated by the Sobordinate Judge in 
these proceed ings. in conKrmaiion of tbe 
applicants’ complaint, that tbe Collector’s 
surveyor has noted that theapplicanU’ boose 
in Survey Ko. 76, Falui Xo. S, of Cbafet 
village was allotted to defendant No. S’s 
share, while the same defendant got about 
dooble h is share (n tbe lands and for 

the applicants only about half their proper 
share remains. 

The lower CoortSi while recoguiting the 
iujostice to the spplicants in the partition 
which haa been effected, felt usable to inter- 
fere.* Tbe lower Appellate Court thought 
that the sharejirepared for defeodaat No. $ 
bad been and ‘ must have been embodied io 
the 6sal partition decree and it would operate 
as ret judiuila evsn as among ths defend- 
ants, the aait being for partition.” There 
is QO trace in the proceedings of aoy final 
decree and on inquiry the District Judge 
has informed ns that it was not the practice 
to make partition decrees final and 
reports that ths last order ill ths proceediugs 
is one dated (he istofJuly lKb7, directing 
(he paperr sent by the CoJleci or after effect- 
ing compliance with tbe Court warrant and 
delivering possession to be filed. 

it ia evident from the fisdiogs of the lower 
Courts that the Collector's partition has oot 
bees made iu avcordanca with the directiooa 
of the decree. The Collector acts oioiate Hally 
iu sxecuiiiig the Court’e decree, see iHo 
Chpal Havant v. Va»tui9t Vtlhal d’arani (i) 
and ao luiuatice b&« been done by award- 
ing lo detendant ^o. d tbe appellants’ house 
as well a» tuoujoeb laud. The appellante were 
according t*i the decree (o get their shares 
os paying tbe proper Court-fee. No ixme was 
specihed within which such payment should be 
made. Ihe suit was not tbe defeodauie’ 
bujt and they should be allowed to pay at 

(1> .2B..37i at p. 376. 


their conveniesce. That they paid ami 
applied for their shares later than tlie others, 
is no reason for non-compliance by the 
Court’s agent with the terms of tbs decree. 
Ths lower Courts evidently suspected fraud 
on tbe part of def e ad a ut No. 8 a nd possi bly the 
Collector’s surveyor in the earlier proceed- 
ings. We will not, however, aasurae it. It is 
BuScieoi to say that this Court cannot allow 
a mistake of one of its agents in carrying ont 
its directions to work permanent io justice. 

The applicants must have their right share 
so far as they can get it at the expense of 
defendant No. 8. 

The case resembles that of a legatee over- 
paid by an executor by order of the Court. 
Such legatee must rsfond to allow of equal 
distnbution of the eeiate. This principle 
haa long been recognised. Jt is to 1^ found 
stated in Vernon's Reports (IW) and is 
applied in section ISb of the Probate sed 
Administration Act, 18c 1. 

We set aside tbe order of the lower Coort, 
and direct that the papers bs re to rued to ths 
Collector to adjust (he share of tbe defendant 
No. 8 aod (he appellants as far as possibls 
according to the provisions of ths decree. 

Tbs dsfendaot No. 8 must pay tbs 
appellants' costs throughout. 

Appaat occcpfcd. 


MADRAS HIGH COURT. 

SscoRP Civil Appsals Nos. 1183 anp 1134 

OP 1914. 

September 28, 1915. 
Pre#»nt:^Mr. Justice Nspier. 
INDOOR SUBBARAMl REDDI ahd 

AXOTU PlI 1 atl BPS — A PPSLLAICTS 

vertui 

NBLATURSUNDARARAJA AITANGAU 

AVD OTUSHS— DkPKVOAlirS^RBSrOKOLKtS. 
CiwI Oodt (Jet r cf JUM). •• 66, 0. 

ZX/i/, r. 1 (8/— PiicfTfwn m f9 eo4U, 

ql At>ftUaf4 Cvart U inltrftm Ordtf 04 
f9f04ti in^OTforated •« deern, vhitkvr app4alobf4- 
Pl4o4*r*t fet4 Madras Cioil Jti^ oj Pracites, rr. 97t 
379. m. 

1b a mortgnge snjt plefptiff wicbdiew hi* 
agaiaae mum of tbe defeodeblA, while it wee decreed 
egeiBSt the otbm. The (riel Judge oedered thoM 
defesdsote agaioet whom tbe (dkim bed twea 
withdrawn Io beer their oe & eert*. Oa eppeel Cbb 
pieiriet Judge ordered .the pjsiatifl pay liw 
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COM*. In aeoood tppMi it wm contended tbet no 
eppMl 1*7 agninst the order of the trial Judge a* 
It was not a decree: 

BtU. that M a dacroo was paswd in (be tbo 
delcadanie »«re entitled to appeal. Cp> cd 2 .) 

JDilorotioa a* to awarrl of eoats re»ted in a Coart 
under tectiou 36 of the Code of Civil Procedure ia 
not abtolulo, and can bo interfered with an 
AppelUta Court if aieroisad vrronglj and arWlmrilr. 
[p. 313, eel. <sp. di4»<.ol. L] 

Bew V. Betc. (1899 • 2 Ch- 467; M L. J. Ch. »T; 81 
L. T« 284f W. R« 12'!; PlarvAruMi Rhoreo v Donthji 
2 Bom. L. H 204; R-o 8nAra T. SumA<nim^1 
CWUai' T. Krithn^f^, 94 led. Ca*. difh 16 U L T. 
2d3{ (1914) M. W. 310; 26 M L, J. »66; IWlo. 
ntauueft Bidu 7V»>u»4 SitnJtrammtt v. Da>U 
19 lod. Coe. 474; 11913) U. W N. 384. followed. 

Claurea to) and<h) of rule 279 of thu Civil Ruleu 
Of Practice. Uadrea, appir equally to the w<>rd '‘with- 
drawn" aa to iho woitl '•comjwomiiad" and llw rale, 
tlierafore.haaao appUeation to the rjacMion of VakiVa 
fooi in vaaea wliotv tha pWutiS witlulrawa hiavait 
[p.d]4, col.l.} 

ftrder XXIll. rola l.of tbe Code of Civil l^receduia 
fisaa no lime wUbln whteb a plaiotiff aboakl with, 
draw hit aait; he nay do ao at any time before 
iudumant ia pronounced. But where h- withdrawa tba 
auU against aono of tUo defend ant t aitvr butb |wniea 
hava addaead avidenea on a pcvliminary iaaue, ha 
doaaaoonly "after eon teat" within the nieaning of 
rule 276(0) of the Civil Rolea of Pneciua. Kvrn if 
tbecaaa la not covered by lule 278 ^o). tbe Coart 
hat under Order XXllI. rata 1 (8>, of the Code of 
Civil Pruceduia power to award anioat Che plaiatilf 
auoli voeta aa it t biuk* fit . [p 8 1 4» col. 2 .} 

Where them are aevcrml da/enda»ta raiMBf varioua 
dafoBcea a Court haa power to award different aeta 
of veatv. [p. 316, vol. 1,^ 

Sacood appeals affaiast th a decrees *01 th« 
Distriefc Coari of Nellore, in Appeal Suits 
Kos. 45 and 4d of 1V13, preferred against 
the decree of tba Coort of tba Temporary 
Snbordii.ata Jndge of KaJlore, la Origiosl 
Snit No. 9 of 1912. 

Air. T. V. Vtnkatarama Aiytr, for the Ap- 
pellants. 

ilr. 8. Karodar^an'ar, for the Keapond- 
ants. 

JUDGMENT. — Tbssa are two sacond ap- 
peals from deerHS of tha District Jodga 
of Nellora ordaring tba plaintiffs to pay 
tlia costs of dafendanis Nos. IH to i6 in a 
mortgage salt. Tba SnbordiLata Jndga 
had origjDally ordered thoss defendants to 
bear their own costs. Four points are taken 
ID tbase appeals. 

Tha firtl is that no appeal lay sgaioat 
tba order of tha Subordinate Judge as it 
was not a decree. That objection ban now 
bean amplified by tba leaned Vakil in reply 
by an argumsoi that under Order XZlll 
of I tbs CiriligProcedara Coda costs can be 


ordered to be paid in the cirrumstancea 
of this case and that, therefore, it is not a 
decree. 1 express no opinion ss to the 
question whether, if the suit had been 
entirely withdrawn againat all the defend- 
ants, and no order other than that 
contemplated onder Or<ler XXlil had been 
made, it wonld have lieeri a decree. But 
as ondoabtedly a d*cree was paaseil in 
IhU cas*. I have no hsHttation in holding 
that these defendniits cooJcl appeal against 
that decree. 


The point taken was that tbe 

cosU in a case wbeiw a suit is withdrawn 
asmnat any defendant are in the diacretioii 
of the Court under sect ion 30 of the Cade 
just aa I'o any other case, and alternatively, 
in reply, that section .35 does not apply, 
Aasuening that .section 35did apply, the learned 
Vakil argnes that the discretion is absolute 
provided that it ia purported to be eserciaed, 
and relies on a decision of the English 
C-'Drt of Appeal in Dew v. 5rn'(I). where the 
learned J^rds Justices say that the Appellata 
Court will aAsuroe the exercise of discretion 
unless it is satisfied that tha Judge has not 
exercised it. He then points out that Sir 
Lawrence Jenkins, Chief Justice of Bombay, 
has adopted that view in PurAram flAouro 
V. Ihrab/i Pettonji <2). It ia troe that 
tbe learned Chief Justice does adopt those 
words, but the caae sbnwa that he subse* 
quently proceeded to consider whether it 
was shown that the absolute discretion 
bad been exercised properly by (he learned 
Jodge on the original side of the Court. 
With tbe greatest deference to a Judge 
of the eminence of the late Chief Justice 
of Calcutta, 1 am unable to see how a 
discretion can be absolute subject to a 
proviso. That case was considered by the late 
Chief JuatiM of this Court in tbe case of Dao 
6aheb T. VheUiar v- JfnfA»ie;M 

(3), and reliance is placed on tlie language 
used by him where he says.* ”j do not 
want to suggest that I am not prepared 
to accept tbe proposition as laid down by 
Sir Lawrence Jenkins.’' Bui the proposition 
there referred to is not the statement that 


1 ? .9 * ^ '^•^* C** 0-7; 61 L. T. t84 


4 % W. ft. 124 . 

(1) 2 BMD.t. ft. 254. 


T. 
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i)>e discretion h al>Aolute, bot the statement 
that 0(1 Appellate Coart a ill not interfere 
^vitli the exercise of discretion nnUse it Has 
proceeded on a menifestly wrong gronnd, 
etc. In my view it is not an absolnte 
discretion. 1 can Hn<l notHirg in the UngQ- 
age of section 3a ep«ci6cnlly providing 
that the discretion is absolote, and 1 find 
a strong indication in sub'^ection (^) to 
the contrary, ** IV here the Conrt directs 
that any coat.s shall not follow the event* 
the Court ehal) state its reasons in writing.*' 
It is a recognised canon of con«troetioD 
that where a Court is direeted to give its 
reasons, it is so directed for the pnrposa 
of assisting the Court that has to consider 
that decision either in appeal or revision. 
And I am satistied that the Kama role 
applies hei*», and that this sub*seclion 
indicates clearly that the discretion is not 
abcohjte. 1 entirely agree with what is 
stated by ^sdasiva Aiyar, J., in Vad/a« 
maiiii'ili HitUi Tnp'tia iiumiar^mtnn v. 

(4) where in dealing with the main 
words of the section, and not the sub' 
aectinn, he says: *'I think the lower Court's 
discretion as (o costs (which discretion, I 
admit, is a very Urge discretion not to be 
lightly interfered with) has lieen exercised 
almn^r arbitrarily in this esse," and then 
proceeds to modify it. The second point, 
therefore, fails. 

The nc.i4 point is that the Vakils fee in esses 
withdrawn can nnly be allowed under rule 
27ft of the Civil Bales of Practice, the 
words of which are: In suits withdrawn 
or rnm promised (e) befora any defence 
is put in, (b) before the settlement of 
issues but after defence is pat in, etc," 
the argument being that the words to 
found in clauses («) and (6) do not apply 
to the word “withdraw.*." In my view 
that suggestion is unarguable, as the 
language is perfectly clear, and everythmg 
contained in clauses (a) and (4) must 
apply eciaally to the word ‘withdrawn* as 
to the word 'coui promised*. Therefore, the 
rale does not apply. 

It is then argued that if it does not 
come within rale 279, there is do pro* 
vision for it and that rale 278 (.a) does 
uot apply. Kola 278 (u) is as follows: 

{4) 10 IiuL Ca«. 474{ (1918) Y. W.K. m 


“When such sniU or appeals are decided 
on the merits after contest, etc.'* Now tbs 
facts of this case are as follows. Tbs 
defendants Noe. 13 to 10 pleaded diacharge 
and want of notice. The Sabordinate Judge 
very properly framed issues on those pleas 
and required the defendants to prove them. 
They called their evidence and filed a 
number of docoments. The plaintiffs called 
two witnesses and Hied foor doenmeate. 
The case on these issoes was argued, and 
at that stage, the plaintiffs withdrew their 
suit. I have very grave doobt whether 
in those circa mstances, it can be said that 
the suit has not been decided on the 
merits after contest. There is no limit to 
the power of a plaintiff tn withdraw his 
soit. (v/de Order XXIIl). He may do so at 
any time until jadgoient is delivered, ft 
aeerus to me that the rale should if 
necessary be given u wide constroetton so 
as to cover cases where the plaintiff, 
realizing that the iudgment of tbs Court 
will be against him. withdraws his suit. 
Bat at the last moment (ho power to give 
costs can be supported on the words of 
Order XXI If, role 1, sab*clanse (d): 
*'\Vbere the plaintiff withdraws from * 

enit he sball be liable for socb cosU 

as the Court may award." I see no reason 
why there should be any limit to tbs 
power of the Oonrt to fix these costs, if 
role 27$ (a) of the Civil Rules of Prsette# 
does not apply. The Sabordinate Judge 
ordered the defendants to bear their own 
costs. The lower Appellate Conrt has 
ordered the plaintiffs to pay the defendants 
costs which have been Heed on tbe ordinary • 
scale. In my opioion the lower Appellate 
Conrt had power to makethia order, assamiog 
of coarse that it rightly interfered with the 
discretion of the first Court. 

Tbe iaU point of law taken is that 
there vraa no power to order two sets of 
cos^s, rule 2$4 of the Civil Rules of 
Practice providing that if several defeod* 
ants who have separate intereste, set op 
separate aod distinct defences end svecesd 
thereon, a tee for one Legal Practitioner for 

each of the defeDdants may be 

irrespective of his separate interest. 1* 
ia argued that they have not ^ 

tboee issues, because they coold^ not pltt^ 
that tboee issues. are rasJudi^ofB asolber 
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anit. I do not think it Qec6S$*ry to decide 
this point either; for I think the powers 
given under Order XX I II, role 1 <3), ere 
wide enough to authorise the Court to 
award two sets of costs. 

The aole remaining qaestion is whether 
the lower Appellate Court has acted 
proper )7 in interfering with the discretion 
cl the first Court, assoising that the 
case is covered hy section 35. 1 have 
examined the reasons given by the first 
Court, and. agreeing with the lower Appol* 
late Court, cau only describe them as 
iocoTDprehessible. I think the lower Appel* 
late Court's decision to vary that oi^er 
by making the plaintiffs pay tbess defend* 
ants' costs, was right. 

The result will be that these two appeals 
will bo dismissed with coeta. 

A ppea Is 


CALCUTTA HIGH COURT. 

Acrxsi. raou 0(;uo:<st Civic Oa;»CK No. 5i 
or 1915. 

July 5, 1915. 

Pr«i«nt.^ Sir Lawrence Jeokios, Kt.. Chief 
Justice, Joatice dir Asuto^h Mookerjee, Xt., 
and Mr. Justice Kichatdson. 

AHMED MUSAJl SALUJl^PamiO^cxti— 

ArrscuM 

MAMOOJI MUSAJl sxp otbbss— 
BxsroMOSUTS. 

Apjfnl—Ih'ttnliPH—AppeU^tt C^mrt,ipwft V, fo 
tci/h foMr rficcrWJM. 

The Ceort vf Appeal ibviild be ilow to Interfere 
Tiitb the exoreiM of a diterotion br • lower Cniwt. 
[p. S.7, col-^] 

Appeal against the order of Mr. Joatice 
Greaves, dated tbs 1st July 1915. 

FACTS of tbs case appear from the follow* 
ing Order dated let July 1915 of 

OasAVES, J.'-^Od the lltb May 1915 
of this year 1 made an order directing 
the applicant to pay into Coort certaio 
sums on certain dates mentioned in the 
tder, in default of which a warrant for 
hU arrest was to issue. That order was 
appealed against and on appeal itwascprdered 
that the warrant was not to issue until 
four days after the instalments fell due, in- 


order to enable the epp] leant, if ho so deHir< 
ed, to make an application lo me to vary llio 
order that 1 made on the lllh lilay 191-.' by 
extending the time in which the sums men 
tioned in that order were lo be paid into Court. 
In pursaaiiceof thatordor the applicant has 
paid into Court two sums of one lac each and 
according to my order a furthur sum of 

f s. 1,0c, 000 falls lo be paid into Court to. day. 

he application that is now made tn mo is 
that the applicant may bo oiderecl iinvv to 
pay into Court Hs. ld,tX)U, ns being the 
balance of the principsl peyshle by hio. under 
the original decree in pur«uAnco of which 
my order was made and that ho inny be 
given easier and more lenient terni.'t Air 
peyment of the interest due by him under 
the deciee and Uiat the onler for the Asu* 
ing of the warrant of arrest may be sue* 
pended. Kow by tho order of 51r. Justice 
Fletcher, which ax slightly varied by the 
Appeal Coort wsa confirmed by the Judicial 
Committee, the applicant had to pay into 
Court a aum of roughly about Its. 50,000 
togstber with interest at the rnto of C 
per cent, from tho 1st July 1007, which it 
is admitted, amounts to about a further bvui 
of rupeea two lacs, that is lo soy. tlis appli* 
cant had to pay into Court (ho sum of 
Rs.b, 30,000. As before staged ha has paid into 
Court rupees two lacs of this amount and he 
urges before ms that will) (he exception of 
tbs auiu of one lac of the interest and asom 
of Rs. 18,000 for principal, any further sum 
that he pays into Coort will come back to him 
ultimately. Me says that it would be 
a herdsbip on him if he is compelled to pny 
the whole amount directed by the order ol 
the Judicial Committee to be paid into Court 
including the snrn which he says will como 
back to him. When the matter came before 
me tO‘day, Counsel on behalf of the applican 
made this proposal that hexbould he directe 
to pay into Court 00 the 4(b July a sum 
of Rs. 50,000 and a further sum of 8 ,000 
utn or before the 4tb of August 1V15 and 
that be should be treated with the utiuost 
leniency with regard to the paymeut of any 
farther sums which, he cooteods, will come 
back to him and which he ssys are really his 
moneys. Kow (he amount that will come 
back to him is disputed by Sir S. P. Sinha 
on behalf of Mamooji and be urges with 
considerable force before ms that this matter 
can never be concluded until the whole sum 
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which pep wen te (he pertnerehip esAeU U 
paid into (’oart, when it would he definitely 
ascertained what ia to come beck to the 
paptiea according to tJjeip respective shares 
»n the partnership after discharging the 
debts and liabilities of the partnership and 
the coats of the snit. When I oiigioally 
made the order of the llth Uay of this 
year, the matter of the applicant’s ability 
to pay was fully gone into upon affidavit 
evidence and I then satisfied myaelf apoo the 
affidavit evidence placed befotw oie that the 
applicant was really in a position to pay 

thesaraa in qoestion, butto make assarance 
doQhly fore when an application was made to 
me in June of this year fur an extension of the 
time for making Ihe Jone payment directed 
by my order of the . Ith May, I directed that 
the applicant sbonld be cross -eit mined and 
he was croes- examined before me for nearly 
one day with reganl to his ability to pay the 
arooant and I think it right to state shortly 
what the effect of that cross. e lamination 
was. He suted that between the 17ih May 
and Utor 4th Jnnewh-n the application wm 
made, hie firm had had large bosmess dealings 
to the extent of lacs, althoogh of conree they 
had payments to make. He etated that his 
firm had not purchased largely bntthat they 
had made large sales for which they had got 
largesums of money. He was croes-eiamioed 
with regard to the amounts and the valne of 
goods which they had sent between the 17tb 
May and the let Jnne by steamer to 
Rangoon. After considerable heeitatisio 
and coDftiderable preMore and considerable 
prevarication with reetrd to certain of 
the goods, it was extracted from him that 

between those dates hie firm had sent gi^Ha 
^ the tabs of EU 50.000 to Rangoon and 
Akyah. Both with regard to the applicant's 
own property and with regard to the proper 
ty of the firm Ibetween which it is -omewhat 
difficoH to distingnish) 1 was not treated 
with frenko^. For example, the applicant 
told me that be owned a three-annas share- 
in the httsmese. but it after wards tranapired 
that be really owned a coneiderably larger 
ebare than what he stated and that be and 
leroail. Ahmed blohomedi and Muhommed 
owned the whole basiness between them, the 
applicant s share amonnting to six annas. 

■Wi^ regard to the applicant’s 
property and the property thj 


firm I ascertained that the applicant 
had three Shares in a Company, fcalled the 
Snrti Borabazar Company, which were worth 
Rs. 2.500 each; that hie firm bad shares in' 
a property called the Twinza Oil Company’ 
*hich shares were worth at the market 
price one Uc of rnpees. It is true that he 
elated that (hexe shares were pledged and 
Ismail in the witness.box gave /nrther . 
information with regard to this. sUting 
that the shares had been pledged to a 
gentleman in Rangoon named P. K. H , 
Chetti. It la in evidence that there was 
no deed or docoment relating to the 
pledge of these shares and In the absence 
of some proof of the pledge of these shares. 

1 am not p^pared to believe, ae I was 
naked to believe, that theee shares were 
1 •nd if pled^d that they were 
pledged to their full valoe. It seems to 
me that the applicant hia entirely misapre- 
hended his poeition. If he comes to the 
Court to ask for an indalgsnee, be ought 
to place ^fnre tbe Co’ort all materials 
that are in hta possession and not have 
the facts dragged oat one by one as was tbe 
case here. 

In addition to the Twinta Oil sharee 
worth one Jec. the applicant atated that he 
bad two bousea of hie own in King’s 
Howrah, and Mirzapore StrHt,- 
OalcotU. which be had bought for 
37,5W in all. He valued the houses 
at Rs 5d,000 and be atated that be could 
properties at this price if he 
could get a month to do so; he stated 
that he woaJd not tell at Rs. 50.000 now 
as It woo Id not be the proper value, and 

X 11 P>wpared to sell unless he got 

roll value for the properties, a somewhat 
extraordinary statement to make in view of 
his poeitioQ as a debtor. 

Then again h« stated that there was a 
hon«e in GoWnd Chandra Dhor's Laoe in 
i^icatta which belonged to tbe firm and* 
that It waa anineambered. He stated that 
he had been offered Be. tS.OOO for the bouse 
and be was prepared to eel! if be could get this 
enm, but not otborwiae; aUhoogb it is fair 
tc stated that there waa some 
difficulty with regard to tbe doumenta 
relating to the property. Then be said 
that sjQce the war. the firm had made a 
profit to the extent of one lao on anger. 
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He bUo aUtsd that from the 19tfa May to 
tho lai Jnne bis Rrm had drBwo Ra. ' ,50,000 
Cl* Ra. 1,^5,000 from tho Chartered Bank 
and also a farther sam of Rs. 10,000 from 
the Uercaotile Bank. 

He aUo stated that he bad a share id 
bis father s estate, bat that the esUte 
waa ID the hands of the Receivers, that 
the estate was worth Rs. 4,00,000, hia 
share beiog Re. 3,00,000, that his aha re in 
this estate bad been made over as secarity 
for the money; that it was yood secority, 
bot the capitelists aaid thst they wonhi 
not ad^nce mon*y on it as it had already 
been ytven as aecority. 

I think these are the principal matters 
that I seed mention with reyard to the 
oroAs-e lamination of the applicant before 
me at the beyimiiny of Jane and the conclo- 
sion 1 then came to is that he waa io a 
poaitiOD, if he cboae to do ao, to pay the 
earns referred to in the order within the 
time limited by the order and to comply with 
the order. Ko. evidence was adduced 
before me to-day to show any chasye for 
tha worst in the applicant's poeitioo or 
to lead me to euppose that he cannot comply 
with the order if he wiehea. The reaalt 
is, I am not prepared to yive the applicant 
any farther time than he yot ooder the 
oriyinil order ae varied by the Coart of 
Appeal for the payment of tha lac peyable to- 
day and ( dismiss this applicatioQ with coats. 

1 will allow ous sat of costs. 

bir. Bagrom, for the Appllant. 

Sir S. P. Sinho, for the ReapondeDts 

JUDOMENC 

JsNKCMP, C. J.— We certainly do not decide 
that there ia any riyht of appeal in thie ease. 
Bot *vaii if there were sacb a riyht we 
woald decline to interfere. 

The ohliyation of the defendants ie clearly 
defined by an order of the 11th May 1915, 
which fixed certain dates for payment of 
instalments of the coneiderable sum of money 
which their Lordship# of the Privy Cooncil 
directed to be paid into Court. Instead of 
imoosiny a poo (he defendants the obliyation. 
which ws# strictly theirs, of payiny the 
whole anm at once, a provisioo «ra# made 
for this payment hy instalments. The matter 
came before the Court of Appeal not hv wiy 
of appeal from that order, bat from an 
order for enforcement of payment. Aa I 


was a member of the Court of Appeal, [ 
think I can say that 1 doubt the wisdom 
of the indulyence that was then yranted by 
the Court. U waa an indulyence which 
waa intended to be osed properly and we did 
not anticipate that it wonld be abased. 

Aasnmine an appeal lies, did Mr. Justice 
Greavee err in such a way aa to jestify oor 
interference in appeal when he refused to 
yrant time beyond that limited by (he order 
ofthellthMay 1915 aa modified by the 
order of the Court of Appeal in respect of 
(he July in>talmenty The learned Judye 
has dealt with (he matter inost carefully 
and with c«>mplete knowledge of the facts, 
for it is not (he first application of the 
kind that has come before him. In the 
exercise of the diacretion he has considered 
that farther time ahoutd not ba allowed. 
The CoaK of Appeal ia at all times blow 
io interfere with (he exercise of a discretion 
and on that yronnd, it would be enuuyb 
to say that wa refuse to interfere. But apart 
from that, (he pressntatioD of the case 
by Mr. Bagraro, who 1 am sure, has told 
all that, coold be said on behalf of hia 
client, has failed to convince me that there 
IS anylbiny in Ihs merits that woold justify 
the further indulyence that baa been sought. 
Therefore, in my opinion, this appeal chnnld 
be dismissed with coets. 

Each of the four sets of respondents 
will yet hie costa of this appeal 

UooxcRjCK, J —I agree. 

RienaKpsoN, J.— 1 agree. 

Appeal diemuted, 


MADRAS HIGH COURT. 

OivtL RsriAcoy PcmiON Ho. 1068 or 1914. 

September {^4. 1915. 

Preeent: — Mr. Justice Srinivasa Aiyanyar. 
A. P. R. S. CHIHNf AH CHETTr, bt 
AOBKT. KALTASUNDARAM ITER 
— PuiKTif r— P btit lOM B a 

rrr»Hf 

TICKANI RAMASVVAMI CHBTTT ahu 
A voT«ea — Dere;(PAXTs — Rsspos pbnts, 

myft Ay of miwJu-i4. 

ed MmUg LimH for p^rpoui oj fowlg^tAohUag 
of oil mrmhort. ' 

WlwP3 tro of # joiot (•oily b>tfrr,wtd 

eoma o.poer fjr the pHrpiMs of tli# familr and 
ewo<cd4pm«iM>fj note fortSb acnodaK in favour 
«f (be plsinciff: 
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w(«ro UikbU‘, tlio liabilir r u|wm (Umo 

bv tli<j Hindu Law, apart from IIm* <‘ontTT|cl ^otonsl 
hi><t 1>v <wi> <t( tbcin. ^p. 3IB. ool. I.j 

K''''hmt*nmi A^ifer^ 23 i> 97 f 

fftllowpd. 

Petition, under auction 25 ot Act IX of 
1$;7. praying the High Court to revuo tbs 
order of the Court of the Diatriot ilunsif 
of TirupAti, in Small CaoBe Suit No. 33$ of 
Id] 4. 

Mr» N. OAaMdroMfefMim A»yat, for tbe Peti* 
tioner. 

dUDGMRXT.— Thie i« n auii on a 
pi*oiniasory note executed by defeudante 
Noe. 1 and 2» aud the other delendanU 
Noe. 3 and 4 are sought to be made liable 
on the ground that the debt borroired 
by the defendanU Noe. I and 2 wae 
borrowed for the purpoees of the joint 
family of which all the defendaMe are 
luembere. The lower Court baa giveo 
a decree againai the defendaute Non. I and 
2 ami UtiA declined to give a decree against 
defendanta Noa. 3 and 4» on the ground 
that aa the note irae a negotiable note, 
defendanta Noa. 3 and 4 who did not 
execute it ought not to be made liable. 
I think the lower Court ie wrong iu to 
holding. The Full Bench deeleion in 
Krighuft V. Krithnoinmi Ajntar (1) 

really concJudea this matter. The mistake 
that is made is in supposing that pemons 
other than the party who eseoutee the 
note, are sought to be made liable on the 
contract itself. The other peraoQs are aought 
to be made liable on account of the debt 
which is contracted by the managing 
member or managing members, It ia a 
liability imposed on them by the Hickdu 
Law apart from the contract entered into 
by the other members. The decree of 
the lower Court is. therefore, modified, 
and there will be a decree against defend, 
ante Noe. 3 and 4 also; but they would 
not be personally liable ou the note, but 
the plaintiff will be entitled to attach the 
family property in execution. I make no 
order as to ooaia, 


(I) 23 M.a07. 


Petition allfmed. 
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MADRAS HIGH COURT. 

APfBAL AQAIBST APPCCUTI QrOIR Np. 18 
or 1914. 

Ootober 4. 1915. 

Prefsnf:— Mr. Juabiee Abdnr Rabfm and 
Mr. Justice Speucer. 

RAJAM AITAR^Assioyfi OgCRis-BOLplB 
^PgTlTtON ED— APPELLUTT 
rrrsiis 

ANANTHARATNAM AIYAR ivo otsim 

— Dsygy pAV TS — Rbspom db?4Ts. 

f'ivil PiyK«%lM.e Co>\<’ (Act V uf IV0(^, i). X.T/, r. 
Part pn^mcHt at* Atctrc M.l by 

knt certifittl tu nitUin thrtt 

AppUf^tian f9r eetTHtian, irhrrArr bnnrd— f.iWMffA 

UX^ 1906), < 2a 

There Is no iwriod of linutatinn wiMiin wliieli 
A decre«*hot4er it bouud to cerllfy pnrt psriucjits 
to Court. Once the certificate is mode, the Court fe 
boaed to recngoite the payncuti prcHouly mads 
arwi MCtioa 20 of the Limitalioo Act oonci io m 
aare liaihaiioa. L] 

Where, iherefore, in a |)otUlnn for oxococioutbo 
daoreo.bolder relied apoo a pari paymeot made by 
(bo judgmeut* debtor wIlMa three years of the lut 
apptioation for eaacutiea bat oertifitd (e CoeiS 
after three years; 

Ifefd, ibat the payment waeefiectual wltbiu tbs 
mesaiof ef section 20 of the Limitaiion Act and 
the Spiciest >on was not barred, [p. 310. col. 

isHi Xofwia AinyHlt v. PWoMAat £bw)971ad. 
Cue. II: 20 C. L. J. Ut, followed. 

(hkul Ckttui V BA/to, 23 Iiul. Caa. 7S8; 12 A. L. 
J. 9S7; $h’%J<in Lcl v.CArd/a Lai. 24 Ind. Css. SI 5) 

A. L. P. gJA, AhkV Singh t. Chhaltar Singh^ 20 IsA 
Car. 274; 13 A. L. J. 0^ diaeeuts'd from, 

Appeal against the order of tbe Dislriet 
Court of Tricbi nopoly, in Appeal Suit No. 1 
of 1913. preferred against that of the 
Court of the District Munsif of Xulitalsh 
in Execution Petitinn No. 522 of 1912| in 
Original Suit No. 677 of 1905. 

Mr. K. H. Norapaaorrramt Aiyor for Mis 
T. AVsm Algor, for tbs Appellaot. 

Mr. 3. Poro/foMorta', for the RespondenlSf 
^ JUDGMENT. — This appeal raises s quBS* 
tion of limitation. The lower Courts base 
held that tbe appellant’s petition for eteCB* 
tion was barred aud that the alleged pert 
payments which are relied upon to sefS 
limitation, thongb made within three years and 
would tberufore be operative for that Pur- 
pose, did not have tbe desired effect, becaois 
they were certified to the Court by the 
decree bolder more than three years after tbe 
date of tbe last applicatiVn. The matter bu 
fo be construed with reference to sretiou 20 
of the Limitation Act read along ^ifb Order 
XXt. rule 2, of the Oiyil Procedure Cod9< 
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PAHOBQMOMl Di$9t «. ClUl^URi SDKlt QQO$l. 

Section '20 of the LimiUtioa Act ttye th^t 
debt*' within the menniDg of the seotioo in* 
eludes money payable under a decree or order 
of the Court. The learned Pleader for the 
respondents has argued his clients' ease on 
the basis tbnt there is no distiootioo to 
be drawn between a decree sod money 
payable order a decree of the Court. 
For the purpo^ of this section it is rightly 
conceded that there is no period of limua* 
tion prescribed for certifying poyment to 
Court by the iUcree>holder; hut it is argued 
on behalf of the respondents that clauee 2 
of rule 2 of Order XXI of the Civil Procedore 
Code, which ssys (bat **a payment or ad. 
justment, which hae not been cerlihed or 
recorded as aforesaid* shall not be recognised 
by any Court executing the decree’** should 
be construed to mean that the Court cannot 
recognise payments made within time if 
they ware not certiBed before the expiry 
of the period of limitation, that isi three yesre. 
But it seems to ns that the decree-holder 
not being tied down to any time for 
certifying payment to the Court, the neces- 
sary result must be that once the ceriiHcate 
is nude, the Court »s bound to recognise 
the payments previously side and then 
section 20 of the Limitation Act comes in 
to save limitation. There is a conflict of 
decision.^ on the point. The Calcutta High 
Court takes [tJie view which we have 
suggested in the case LekAi Stirain 
OaHffuli T. Fetamani Dan (1) and that 
ruling is followed in an unreported decision 
of Mr. Justice Sadasiva Aiyar in this Court 
in C. K. P. No. 880 of 1214. A different 
view hae prevailed in the Allahabad High 
Court. See the decisions iu eases Ooku! 
Ohnnd V. BAi’Avi (S) and Bhojan Bel v. CAedn 
Lot (3) sod the decision in the case Amir 
Sinffh V. CAlur^er NtnpA (4). For the 
reasons which we have given, we are 
inclined to agree with the decision la the 
oase Laihi Naratn OangvU v. FfWoMaMi 
Dam (1) and of Mr. Justice Sadaaiva 
Aiyar. 

The result will be that we allow the 
appeal and the case must be remitted to 
the Court of first instance to ascertain 
whether the alleged pari payments were 

(I) e7 Isd.CM. 11:20C. L. J. 181. 
ga Ind. Cea. 759; IX A. L. J. 987. 

(8) 24 Ind. Cae. X16; 18 A. L. J. 0^6. 

(4) » Ind, Cei. 874; 13 A<^ J. 664. 


aetuvlly mate anf whether the otlier piv>. 
vUions of ^action ;> > of th.i fiJ nltvti »'t .Vet 
werA om plied with. CoiU will fill trUie 
result. 

.dpp'tf f\n - 


CALCUTTA If 1(111 COURT. 

Lerm** Parpxr ArriiAi. .%'•>. I tir lPl;t 
July 12, lOKi. 

Vrtfeui : — Sir Lawrence Jenkins, Ki., Cltinf 
Justice, Justice »ir A%utnsli MnDkin joe. Kt., 
and ^(r, Justice llnlinwnoil, 

PANCHUMONl IIASSI axi. ANOfiiKi;- 

OsiKitOR — ArrKi.iASTS 
vrrn-g 

CHANDIlA KUMAR GllOSK a.su nriitiRs 

Apnic*ST*-^ItB«ro,M rxr*. 

0 /H.wB <l 5, unJtr. if 

txttuhon «/. 'Ufe miK>4r.»n t/— 
9f iifan-i.r , nA 7 ,.n ijrrtvn. 
n(~,rih.hH9 v/ jWf. 

la • pvobale rs»c an ajijiral iimlcr r)bii>v 12 <if 
th* TiMvnt la intiuuinitLlM «hoii il,c' Jutluvt 

of a Diviei<w Ucnch t>riBiaal,y hcnKntf tlic rvi<i»i>al 
diner in their opinion. (|>. 8A>, col, I j * 

In onU*r Co ilorlUe wJietJier n Will wn« rxrvulcil or 
not. il in a itnnren'>i« gmuirl ly |«nf04'(l <Mt iho 
eMimaCe of I lie a* Jeriiv*! from n ci>in. 

pnriK>n wh hot her ad milted tjifi>n'»irr« wririrn men 
or rhchl yenra before i he aignaemv <ia i he Will a«m| (o 
re>‘er«e on chat gronud ilie a)n>rci>iHljoii ,if f.cr Isv 
the Itial Judfe. [p. 380, eul. J ,j ^ 

Letters Patent nppeal against the judg. 
m«nt of Mr. Justice Coxe, disagreeing with 
Mr. Justice Boy. dated (he lOth July 
X213, ID appeal from Original Decree No. 
324 of 1911, passed by the District Judge 
2l*Pergai>uahs, dated the 27th June I^IO. 

Dr. SflMf ChutuUr Bysak and Bsbu Btptn 
CAaadro fioae. for the Appellants. 

Uefao ProboJh Chandra Chafterjff, for 
Respoodeols. 

JUDGMENT. 

Jfgsjxa, C. J.— This appeal comes before 
us UTKler clause 15 of the Letters Patent 
^ nea-son of the diffei>enre of opinion 
between the two learned Judges of (he 
High Court, who on the &nt i::staiice beard 
the origin* 1 appeal. 

It has been suggested that no appeal 
liea to us under the Utters Patent, But 
we have overruled that cfcjecticn and we 
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think that it is pref«clly Hear that an 
appaal does lie ander eJause IS of the 
Letters Patent, Any other cenelosion wonld 
lead to a very anomaloos reealt. 

Havini? said so mnch in favoar of the 
appellants, 1 think there is nothing more 
to be said in their favoar in this case. 
It is a pore qoesiion of fact as tn whether 
the Will was execated or not. Mr. Kichard* 
son, as he then was, the District Jadge 
of Alipur, decided in favoar of the Will 
and he did not do so lightly and withont 
thought, becaase at the very outset of his 
judgment he made it clesr that there were 
circQRistances which made It clear, ii. his 
opinion incumbent, that (he evidence shoolU 
be examined with more than asaal care. 
He certainly did not fail in carrying oat 
that obligation. His iadgment is a very 
oarefal jadgment, in which he gavespecifie 
reasons for accepting the oral evidence that 
had been adduce<l in favour of the Will. 
On appeal to this Court, the same view 
was taken by Mr. Jastice Cose. Mr. Justice 
Harinath Roy. however, thoogbt that the 
ease had not been rightly decided. In 
that be was very greatly influenced by his 
inspection of the signstores on the Will 
aod his estimate of these signatqres as 
derived from a comparison with other 
admitted signatures, written seven nr eight 
years before the signature on the Will. This is 
at all times a dangerous ground on which 
to proceed and to reverse the appreciation 
of fact by the trial Judge. In this case 
it seems to me that there realty was very 
little that jostified the learned Judge's 
sonclusiou. First, be seems to think that 
the learned District Judge was not fully 
able to appreciate all that oaligraphy 
suggested to him. Bat it is well known to us 
that (he learned District Judge, as he then 
was, was very familiar with Bengali writing 
and there can be no doubt that he carefully 
did study these signatures, aikd ! find that 
both my learned colleagoes, who are certainly 
io a position to pronounce a very valoable 
opinion, so far from agree irg with Ur. 
Jastice Hariosth Roy, take the opposite view 
apd thi&k that there are remarkable aod 
significant characteristics in the sigaaturea 
an the Will and the admitted sigcMtures 
which go to prove the identity of the 
kotborship. I have lacked at the eigoatures 


and I am unable to form any conolasion 
which would lend any support to Mr. Justice 
Harinath Roy’s view. 

This is how the whole matter stands. 
Two learned Judges including tbe trial 
Judge were satisfied on the facta that tbe 
ill had been proved. One learned Judge, 
however, from an examination of the bandj 
writing principally, thinks otherwise. 

Fomelhing has been said to us as to the 
provisions of ths Will, t most confess that 
^e provisions seem to me not unnatural, 
Having regard to all the circomstanees of 
the case, r.p., the propriety and the desire 
of people in the position of the testator (o 
keep the immoveable property in the 
family, ( think there is nothing improbable 
in the provisions of the Will. 

In my opinion »e ought to dismissibie 
appeal. But we will say nothingasto costs, 
Mookssjcr, J.— f agree. 

Hoixwooo, J. — I agree. 

Appeal dismineJ. 


MADRAS HIGH COURT. 

Lerriss PArsyr Avpsal No. 19 or 1914. 

Semteoiber 17, 1915. 

Prmeni: — Mr. Justice Sadseiva Aiysr and 
Ur. Justice Tyabji. 

PUOHALAPALLI ADiSKSHADRI 
BKODI — PiriTiOMfiR — ArreLUXr 
rvrsu# 

MUNGAUUR SIVARAMATTA— 
DsrBNDAjfT-^RssroyDtNT. 

in pamd ty 

atf^ Cwrf— 4«rtt •» tut^.-danc* with Sifh 
grWiwinerv dtrrm hy DifIrUt CouH-^ 

DtttriH CmW, pMer g/, to cornet miofakO—littormt « 
Mml omoMti owortfed, if C»ViV Froetduro Ood$ 

(v(^ Vo/iMf,o. xxur.r.t. 

^ When s ObcricC Court diews qp its Sul deore* 
m sceordsqc* with tb» High Coort's preliisiosiy 
eecres. ic essaoc correct sa error la tta fisal deoreo ai 
copied rma (he Ulcer decTM. (p 3SC, eot. l.j 

nothing ID Order XXX tr, role 8, of 
CiM Proee^orv Cods, which prereoU s Coart from 
pro^iog in ite decree for iaMrert on tbs 
total smooDt swnrdsd bscsoes saeb teCal Ificlodo* 
iBlersst on ihs bond ensd on. CP- ^ 2*. ooL 1.] 

AppMl under olsuse 15 of the LeCtere PaUot 
sgainst tbe. deciscou of the Uoa’bie Hr. 
Justice Bskewell, deted tbe 97th November 



Vol. XXXI] 


XKOIAN CXS£ 8 . 


FAVlft CBANDRA OAJN V. OI&|«AU OAli&TA. 

iQio ®^vj$ion Petiiion No. 866 of 

1812, ppefarred that of tha 

Diatnct Coorl of Nollore. Ux Civil 61isc«Uana. 

s“, 

Sn»t No. 29 of 1908. 

Mr. P. No^/i 66 twfia«rtin, fop t ha Appalknt. 

Measra. P. Thraitnvmv Aiunngar and 8. 
naytitawni 4*VoMj?ir, fop tho Ratpondani 

JCJOOMENT—Tha High Coarf* pr«. 
Jrminary dacraa asparaadad tha Uiitrict 
, Wlimiuar/ dacraa. An arrop ip 
tha High Coupfc’a pralimioary dacraa cannot 
be corractad hr tha District Court Tha 
Diatrict Coatt wh% lagaljy bound to dtaw- op 
iwSn^ dacraa onl/ in’ accordanca with the 
High OodPt’s pralimtriarf dacraa. 

The Diatrict Jadga^ tharafora. rifhtly rafaaad 
tha application to oorraet hia ftnal dacraa 
which WAS m McnnUnce with iha praliminarr 
dacraa passed by the High Coort. There was. 
tbaraforc, no groond for intarfaranca nndar 
•aptton U6, Civil Ppocad oca Coda, with his 
•aid order of refusal. Wp ditmiss the 
D-^ttai^ Patent Appeal with costs on tJiia 
groand, thoagh wa differ raspaelfully frocs 
the view of tha laarnad dodea whose decision 
II now under appeal namely, that there ia 
Wthmg m Order XKXIV, rale 2. to prevent 
a Ooarfc from providing in its decree for 
a® oont awarded to tha 
plaintiff baoansa anch total incladas inUrast 
on tha bond sued on. 

Appeal djAMi’eW. 
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CALCUTTA HIGH COURT. 
Apical yaou Oaoaa No, 74 nr 1914 
February 16, 1915. 

Prweaf:— Mr, Jnstica Fletcher and 
61 r. Jastica Taanon. 

FAKIR CHANDRA GAIN— 
ntcaie-BocoBa— AiicLUifr 

vemw 

QIRIBALA OASSYA^ 

„ RcsposDeifT. 

OwU Codi {Act 1008 1 , 47 q 

^Appeal, m:uaM«Aeai;i(y4^, 

An AppoAl lies from a deoieion b eteoatioa of > 
ilooree Against tbo lejfAl repraMota«Te of a deceased 
jaagment-debtor as to whether the property 

21 


drrcAsod, 

A* ihe ppocnodioge come under srelwm 47 of (lie 

\Xl, raIrSR of thn Code. fp. eol. / ) 

Appeal ageinst tha order of the District 
Judge of Bankom, dated tha 1st December 
1913, raveraing that of the Miinsif of 
Hiahenpore. dated the 23rd June 191-3, 

Bahu ftejoff Coomar B/intfafhurt/n.fnr tha 
Appellant. 

Itebu HOnJra .Volh 0, for tlie R««. 
pondant. 

^ JUDGMENT. 

Pt.Rtctf 8 t, J.— This ia an appeal against 
a jadgment of tha leaniad Diatrict Jodga 
of Bankura reversing the decision of tha 
^Lirmif of the first Court of Biahenpora. 
rharo ware certain proceedings in aaecution. 
fhe dwraa.holdar is the appaJlant before ua 
and the respondentia tha widow and the 
{•gal rapreaenUtiva of the judgment. debtor. 
^ e«eent:on of the decree, the appellant 
oeJo^ os attached a certain properly that 
stood in the name of the re.spondent. on 
the allegation that it formed part of the 

assets of her deceaaeil husband. The learned 
Mnnaif h^d that it did su. On appeal, 
the learned Diatnct Judge revereed the 
finding of the Munsif, holding that the 
property was not a portion of the estate 
of the decea>ed judgment debtor. The only 
point that has been raised in thi< appeal 

•***•/■ ^ 
Diitnct Judge from the decision of the 

Munsif. tha IS. whether the pinceadinge 

^fore the Court were taken under Order 

XXI. rule 58 Code of Civil Procedure, or 

they came under section 47 of the Code 

itself. It IS not poeaible to reconcile the 

varione dMisions in this Court; but we 

aw bound by those decisions w they stand. 

in be dietingnished from the 

Full fase of Pnnrhanun Bundopad/nfa 

j. RnbiaBibi ( 1 ). U u quite true that 

that case was observed upon in the judg. 

Toent delivered by another Fall Bench of 

this Court m the case of KnrtirJc Chin, Ira 

OKe^ V. Ath^ioiK Bhara (2). There, the 

facta were the wnveree of what they were 

r^rAuauu BHndopndhvc y. 

i flj 6 i (I). But. a, ie pointed out by 

the Full Bench m (he ca.w of Kortirk 

(O 17 a 711. 

le a xf. J; «. c u j 4a, 
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Chandn fthosk v. A/thiiltitk Dliom (3), the 
Benches r>f this Court are boond by the 
decision in the case pf BuHdtfpadh- 

yav. ItaUfi BiU (.1), aTitn the ^ame is 0 Ter> 
roled hy n Special Bench. That heinfir so, 
we are bound by the decision in that ca«e. 
There have been two later cases in this Court, 
one heincT the rase of Ah Kiff v. fu-mk Safk 
(iO anf) the other lieiiifr the case of Vpfhilra 
ynih KohAiun \. K^nnn KHmufi Dti>i (4). 
The case of AJo K->rf v. f lor aft .Vat ft (3) is 
xulrstaiitially the >anie as the case before ns 
and the learned JuJi^cm in that case followed, 
as they were bound to follow, tlie decision 
in Pnneft an lut Dufuhpodhya v. ifut/io Dibi (1). 
The case of (^pr-ndtxi y<tfk Kahtmuri t. 
iTninni /Tinnon (>0 is difGcalt to dia* 
tingaish from the ease rf PtmrhnnuH Bnn« 
dojHulht/a V. Jfuiin Bibi (1), althoogh the 
learood Judges wlio decided that case appear 
to have found reasons satisfactory to tbeis> 
selves which would differentiate the case 
from that reported in 20 C. L. J. All that is 
necessary for us tg state in the present 
rase is that we are bound by the decision 
of tlie Full Bench in the esse of PaaeftaaNn 
Bimdopftdhua V. Bahia Bib* O). The present 
appeal, therefore, fails and most be dismissed 
with costs, one gold moftar. 

TfiUNOS, J. — I agree. 

Appeal dismissed. 

r3j 27 Ind. Css. 321, 20 C. L, J. 461, Ig C. W. >i. 
(17. 

(4) 27 Ind. Cas. 323; 20 C. L, J, 485; Ig C. TT. y. 
820; 42 C. J40. 


MADRAS HIGH COURT. 

SecoND CiTtr. Arrcai Ko. 731 op 1913. 

September 32, 1915. 

Frestnf : — Justice Sir William Ay ling, Kt., 
and Mr. Jaetice SeshagiH Aiysr. 

Tus FIRM OP K. B. P. T. V. DR ATI YAM 
PILLAI AKi> VBNKATACHELLAM 
PILLAI OP TUTICORIN— PLAixnPfs— 

ArpetURTS 

tvrsKt 

CRUZ FERNANDEZ ako amotbci— 

DePKN HANTS — Rg^poaokara. 

1 /S'tr.u Oinfrkt HitnieipmUliei Art </F«/l 884 ), s. 
W (n («\ ntUg mdtr, r. 4, nrt* /••Pw/V ef 
ChoirmAit to ^eru-Ading 'S'n food foith," 

ffwaniny Xtatililyla idnwiyrt»7%M. 


Tbcplaiotiff firm appU^ to tha OhairmaB of the 
MoAU'lpO Commicias that (ha nans of Iss repr*Ma* 
(atico b? regi stared a^ a voter. The applioaUoa was 
reja^isd and tba firm's representatira «rae not 
allowed te roto as tbo alectioD. Tha plataiUf sued 
for danagos; 

% 

fieM. 1 1 ) that tba real Ust to detorialnn whether* 
the ChainntB was liable or BOt oa th> gr^uod that 
tki* aaiao of tlic Hrai was boo clearly dcaoribad la tba 
r*’,d»iar of votars, was whatber ho wKeaho paesad 
I Ue order was acting "in good faith'* which loyHed 
"due rerr aod diligctiac,'' [p. $23, ool. 1.] 

f2) (hat inasmoch aa the Chairman was bitascU 
n'S|>oa»ibl« fori ho ambigooue oatry in (ho regislor, 
it wae Ida duty (0 liold an eaqairy if ho ontorlaioed 
any donbt aa (o th« uleotity of tite firm's ropresoB*. 
lalira; [p, 384, col. I. ] 

(31 eLat siaco ho Sad rejootad Iho plaintiffs' 
Appticalinn vitUfWK gne<l enusa ho was iinbjo la 
UemajpcB, ^p, 324, col . J , ) 

CAwajlaf J/ooatfa/ v. gnjuiA^nMld/*, 81 D. $7i 
9 Bow. L. R. 61$: Sahftspaf gi'aeft v Abdul Oa/ur, 84 
C. 107 at p. Il4.rolloirod. 

Second appeal against the decree of the 
District Co art of Tinoevelly, io Appeal 
Suit No. Idl of 1913, preferred against 
that of the Court of the Distrint Mansif of 
TnticoHn, in Original Sait No. 3^ of 1911. 

FACTS of the case appear from tbe judg* 
ment. 

Messrs. 7*. B. Romachandra /liyar, V. 3» 
OceiAdachariar ar.d V. 8, Kallabhiran 
AiyanQar, for the Appellants. — The Maaioi- 
pal Chairman held no enquiry and refosed 
to regiater tbe name of the other partosPi 
He hsa no power to refuse to regiater 
and he can't be cuid to hare acted bona fide. 

5(essr8. J. h. Rosarib, &. V. ^niftncruumi 
Ai'iHir and C. EnVAHamoeftanor, fer the 
Respondents:— If the register of voters wu 
altered, it would be an amendment of tbe 
register of voters, to do which tbe 5fooioipal 
Chairman bas do power. 

JUDOMGNT.— The facts of ibis esse 
are very simple. Plaintiffs are the firm of 
K. E. P. T. V. Draviyam Pillai and 
Venkatarhellaro Pillai. They are register^ 
in the voting register of the Taticorin 
Mnoicipality aa “K. E, P. T. V*. Draviyam 
Pillai and aa'>ther." N>te (l) to role 4 
of the rales p*^mQlg4(jd by G ivertiment 
onder eection 330 (1) ( 4 ) of the District 
Manicipalitiea Act provides that a firm 
deairoQs of voting, "when entitled to be 
registered, must cams tbe cams of a 
partner, member, agent or secretary to be 
entered in the register gsaiotaiaed nadsr 
rqle 3 supra as tbeir representqtive, $itd 
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hd alone ehall be eotiyed to vote on behalT 
of the Cn’rapeny nr femily/’ This rale hee 
been interpreted xn Q. 0^ No. 206^41, 
dated 27th September 1D05, at follovre:^ 

it ift tlie duty of ^the ^^hnirmarl to see 
that proper repre^ntativee f4>r porpoeea 
of voting are registered by the Companies, 
AMoeiatione and undivided families entitled 
to anch privileges end brought on the 
register of voters at thr time of Its pre- 
paration, 

"2. There is, however, no objet'lion to tlie 
registration of the representatives of 
these bodie'i or to mo<liKcationa of such 
registration under tli^' note 1 to rule 4 at 
any time during the year. The nuiuina- 
tion of a representative does iH)t necessarily 
constitute an amendment of the register 
of voters, but is merely by way of 
subsidiary instruction which ia essential 
to make the aecepted list effective." 

A Monicipnl election was held in 
Tuticonn on 6th October 1610. Oa the 
previous day the following petition was 
presented to the Cliiirman (1st defendant) 
lEshibit N): 

“The petition written by K. E. P. T. V. 
Draviyatn Pillai and Veiikntechellata PilUi 
of the said place is ei follows; — 

'We request that VenkatachelUo] Pillai 
of 08 would be accepted as a representa- 
tive of ns two and that his name be 
rggistersd in the voters' register of the 5th 
ward.” 

The following order was passed on this 
by the 1st defendant apparently early 
on the following day t6ih October 1610): 

“Hejected The names of both the 

persons mentioned in this, do not appear 
in the voter’s list.” 

When VenkatadbellsiQ Pillai presented 
himself on that day at the polling booth, 
Snd defendant who was the identifying 
officer referred him to this order and refused 
to allow him to vote. He, therefore, did 
not vole. The firm now sue for Rs. 1,000 
damages. 

That the order of the lat defendant on 
Kihihit N waa nni justifiable is admitted 

the District Judge. He stye: 

.. “There can. I think, he no dnol^t that 
gnder, the .rales, lit defendant had power 
to allow Yenkatacbellam Pillai to rote m 


the firm a representative. The desoriptiou 

i^n the list, however amhignnns. eould 
have l»een m'Hlifie<} by hjm and no reason 
IS shown why he did n^t modify it and 
allow Venkalnehellnm Pillni's vole I 
must, (heref.we, Ii-dd that he ax-c Ued 
his discretion wr«>ncly in di«n Halving the 
vole." Ho has, hnwever, diamisKcil the 
rait. holding on (he supposed authority of 
'^AwarVof v. Kopr^<k<i,.l:.n (1) 

that mttlto-. tuiMiiing piTsiiumhIy ’Vv|n'C^< 
malice”, U necessary to Mu^tain the ortiiMi 
aiKl tliat such malice is not piY.vi.sl. 

In one opinioTi (he word “malice” which 
ofCMca ill (be peiiullimate sentence of iho 
reported judgment in that rase, means 
nothing more than a lack toua fulet. 
The leanied Judges merely lay dciwn that 
an officer in a position uf this kind “ie 
not liable to a suit because he made a 
loislake IN i/.o./ /ai/h in dotecminiiig 
questioiw that arose for hie ilecitioii ” 

I IVde alto S,»^K v. AMul 0<tffur 

(2 I. The real test is whether Isi 
cle'endant when he passed his ortler was 
acting in inKid faith”, which implies “dne 
care and diligence.” 

Viewed from this standpoint, wc find it 
impossible to exonecale the 1st defendant. 
The grounds on which he seeks to josli^y hia 
action are there, st set out in parsgraph 6 
of his written statement: “Cnder these 
circumstancee, as in the suit petition which 
was received by defendant on Cth October 
1010. it was requested that the name of 
Venkstschellam Pillai, an individual not 
fwnd in the said list, may, be newly entered 
therein as (he representative of two persons 
named in the petition, and as in the said peti- 
tion the name of (he particular firm of which 
that lodi vidua 1 was required to be registered 
as (be representative was imt clearly describ- 
ed, and aa it was not clear that (he voter 
numbered as 13$ was the said identical firm 
nodec the name K. B. P. T. V, or if it referred 
to the two individuala name<l in the suit 
petition and as an objection petition had been 
received in connection with vote No. 1.36, the 
defendant reasonably ftormised that he had 
no authority to grant an order in compliance 
with the petition and in accordance with Uw 
and mornW, and to the best of his dUcpetior) 

U) $1 B, 37; fi Bosi. L. R. 83$. ' 
it) H C. 107 at p, 114. 
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rightly Aod with bona fi-ie iDt^rtiioiu, tbe 
defendant came tr> be of opioion that it 
could not be registered us requested ia the 
petition and in pursaanee of this opioion, the 
endorsement on the anit petition wm mude." 

^ow M regards this, it may be observed 
(1) that the 1st defendant, as Chairman, 
was hiii»elf responsible for the ambigoons 
entry of '‘Draviyam Pillai and another'* in 
the voting register, (2) that if he entertained 
any doubt of the identity of Venka Rachel lam 
PiDai with the person entered as ^another' 
it was easy and his plain duty to hold an 
enquiry, (3) that in a precisely similar case 
a firm was allowed tu record a vote by a 
representative, although the names of all the 
partners were not specified in the voting 
register (Wde paragraph l<> of the District 
Monsif’s judgment), and (4) that the mere 
presentation of an objection petition by some* 
one else could not possibly be an escuso for 
denying to plaintiffs their right of voting or. 
ut any rate, for refusing to enquire into 
whether they did possess such a right. His 
learned Vakil has suggested that the Q. 
0. above referred to has no legal effect 
and that it is doubtful if the Chairman hae 
power to enter the name of the represenia* 
tive in the register except at the time of 
its preparation or ruvt«inn. We see no reason 
to put a different interpretatiou on the 
rule than that set forth in the 0. 0. But. 
however this may be. the 1st defendant 
never pleaded that bts action wae in any way 
ioffueneed by doubts on this score, and this 
argument cannot be considered in judging 
of bis good faith. In our opinion, the 1st 
defendaut was not acting iu good faith in 
rejecting the petition. Bshibit ff. and he ie 
liable for damages. We fwe no rrasoo to call 
for a finding from the lower Appellate Court 
as to the amonot, as there is no baais for 
a^sesament; and we agree with the District 
Mausif that the plaintiffs are only entitled to 
nominal damages. 

The decrees of the bwer Courts will he 
set aside and the plaintiffs will be given a 
decree for fU. 50 damages and full costs 
^rooghoutagainst Che let defendant only 
Plaintiffs seek for no remedy in this Court 
against the 2rid defendant, who is exonerated; 
but we make no order ae to his oceU. ’ 

8uii deoreed} Appeal uUmsed. 


LOWER BURMA OHIBP COURT. 

Sbcoso Civil ArrexL 259 or 1913. 

August H. 1915. 

Prtteni: — Mr. Justice Voang. 

MG THA HLA— Appslunt 

furnu 

MO E H L AS ^ Rsspotf 0 BKT. 

Malktous (laottpw for, taU for-^Pn^ 

euen/M^Oumtftt, aioardoH 

In an aciion for malieinos proeeootioD, the pMat< 
iff has eo prove first that ho was iuaoeeat aad that 
bis iQooeeaee wai prcoouoced by the Tribeuel before 
wbicb tbe aecniaijaa was made, (p 316, ook. I.] 

A mas ia eoi to ba rauJeted in damaifes cieroly 
breausebr fails to prove auotber'o geilt, uor is a 
s>aa (o reeeire compeasttion merely booaose 
there is a ressotiable doubt about bisgultt if tbota 
h aay deobc abiul his lo^iceQOO, be fsiU to prove 
(be abernre of reaeooable and probable cause, [p. 
3i6, col. \.) 

A rean U acquitted in a criminal oaes if there is e 
reasoeaWc doubt hs to bis guilt, bnt a Civil Court 
will not award him oomMeniatioa ia a lubsequsDt 
suit for damages for malicious proieoutioa aalMf it 
hae sot only itself no reasonable doobt a* to bis 
innoeence but considers the preeeootor oitber bed, 
or should ti a reasonable nan have bed, none 
either, [p. a2\ ooi. 3.] 

Mr. Sin Ufa d*<ng, for the Appellant. 

Mr. J. S. f^amberlf for the Resp*^ndf ot. 

JUDGMENT. Thie le a suit brought by 
a revenue earvaynr uamed, Mg. Tha Bla, 
against ona Mokhlaa for damagan for aa 
alleged malicious prosecution, in which 
Mokblas charged Mg. Tha Hla under sectioo 
151, Indian Penal Code, with taking fratu 
him a bribe of Ha. 15. The compUiut was 
dismissed and characterised as false and 
maliciooe. 5fg Tha Hla then proseooUd 
Mokhlas under section 211. Indian Penal 
Code, for bringing a false charge against 
him 1 q this he in bis torn was uosuecesifu]. 
He theu brought tbe present suit in which be 
socceeded in tbe Court of first instance but 
failed in firat appeal. He now appeals to this 
Court I may say at once that I agree with 
the decision of tbe lower Appellate Court. 
It is one of those almost hopeless oasss ta 
which a person of ordinary cooimoa sense 
ehoold have realised that any further attempt 
to vindicate bis honour than that afforded 
by bis acquittal, was under the ciroumstaneei 
doomed to failare. He (Mg. Tha HTal who was 
admittedly wlthiu a mile or two of the d^ 
feodant on tbe day on wbicb be was charged 
with having extorted a bribe from him), 
plstely failed to show where be was at the time 
when be was alleged to have committ^ tbe 
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offenco, Ooeoibio wUneasM knowA nothia^r 
of hia movomenU after 8 o'clock in the morn- 
in ike other coosinences hie story at a time 
when the plaintiff might well have been to the 
defendant and retarned. The defendant's 
witneseea were not matenally shaken by 
croae •examination. The defendant, it ia true, 
delayed in bringing the charge, and it ia 
very probable that in bringing he waaactuated 
by malice, bnt it need hardly be said that 
this ia very poor evidence that the charge 
was falae. and that, however nialicioue a 
charge may be, the Ooart most convict if 
aatisded of its truth. Aa a fact, the charge 
of taking a bribe was found to h« onpiv^ved; 
the complaint againat the plaintiff was die* 
misaed and waa claasiHed false and malicmus. 
But in these criminal proceedings Mokhlaa 
had to prove that Mg. Tba Hla had actually 
taken a bribe; in the civil pmcetdinga 
broQfbt by Mg. Tha HU. Mg. Tha Hla had 
to prove hie innocence. v<W« per Bro»vn, U. J., 
in dtruM v. North Emtern ffoi/iccy Compn y 
(1), adecUionconfirmcd by the House of Lords 
in /]6mM v. North BoiUm Rnitwe^ (* Mpuny 
(2' and in which that learned Judge 
remarked, "In an action for malicious 
prceeeuthm, tba plaintiff has to prove, 
Bret, that be vrae innocent and that bU 
innocence vrka proiioanced by the Tribunal 
before which the accueatioo waa aaade.*’ It 
may be at once admitted that the dictum 
aa to its being necessary for the plaintiff 
to prove bis innocence was not neceeaary 
lor the decision of tba case, ihat the 
exact point seems never to have bean 
aotnally judicially daeided in Bogland: 
vijo RaUbnry'a Laws of England, bus 
it haa been so decided in India: vide 
Nattiaappn Ooundan v. Koiloppa Ootintian 
(:i) and I agree with the deoision. A nan is 
not to be mnlcted in damages merely 
because he fails to prove another's guilt; 
and a man is not to receive compenaatioo 
merely becanae there ia a reasonable doubt 
about hia guilt. Usually speaking if there 
is any doubt about his innocence, he will 
fail to prove the second essential ingredient 
to SQCcess, namely, the absence of reasonable 
and probable canee, which ia perhaps ibe 
(1) n Q. B. I>.440^A^L.y. Q. B 620^ 491*. T ei8( 

82 W. R. f4y. 47 J. P. 692. 

<S) II A. C. 247; U L. L Q. fi. 457; 86 L. T. 63; M 
J. P. 659. 

(3) aiU.69. 


h‘2h 

reason why the point has iiovor apparently 
been actually decided in Knginnd where 
the reporte*! cases do not appear to hnve 
been bn^loii the direct testimony nf ti;e 
prosecutor, hut upon infopm%tiori given to 
him, and (he question Inis been whether the 
pro<e<‘utnr iKdieved this informutioii ar.d 
whether he was just i tied in doing Unle«s 
the plaintiff enn proveeithev tlmt thedefond* 
ant did not believe the iiifi^rmntioii on whioh 
he lauiurhed his pmseeution or thst if he 
believe<l it, he nnghl not Inive to dune so. 
and in so doing did what ix renionuhle man 
would have nnt done, he will fail if there 
is, however at the clo'.eof the ras««. any dnnbt 
in the mind of the Court iint only ns to 
the acquittal but as to Ins H''h.al iinnH'cnce. 
It is dilficolt Ui see linw a Conrt can lind 
a msn had im reason to believe evnlenee 
which leaves the Court itself doubtful Tbei^e 
are, however, cases where hs here the prosecu* 
tion, to ndopt Brown, L. J,*s wontx, must 
know whether his sfory i* false or true, und 
where if the accused is inm^ent , the pro> 
aecutor must he t(dliog;i fnUehniHl iiiid thri'e 
mast be «kant of reasons hie and probable 
cause. This wns the line adopted by the 
appellant’s Counsel before this Court. Ho 
argued that Mokhlaa himself prnfei^Med tu 
have given the bribe and that, therefore, ua 
Mg. Tha Hla was ncquIUed on the charge 
of having received a bribe Che accusatiun 
was not only false but fal>(« Co Mokhlas* 
own knowledge, or at any rale that it was for 
bin (.MokhUs) in the events that had happen* 
ed, to prove that the decision was wrong and 
that Mg. Tha Hla had really taken the bribe, 
a shifting of the onna which would obviously 
lead to hia client's victory. The reasoning, 
however, seems to me fallacious. A man is 
eqaitted in a criminal case If there is a 
1 ‘easonable doubt as to his goUC, but a Civil 
Court will not award him compensation in 
a subsequeot euit for malicious prosecution 
unless it has n >t only itself no reasonable doubt 
as to bis ionocence, but considers that the 
proseoutor either bad, or should as a reason* 
able man have had, i>one either, if the plaintiff 
bad either been able to account for bla 
own movements on the day in question or 
so Co shatter by bis cross •esami nation the 
defend iot*« witnesses as to leave no doubt 
that tbeir story was false, he would have 
won. bat be has failed in doing so and haviog 
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failed, tliaugli i dare &iy that it UthrAu^b 
no fault of bis own. I cannot hold that he 
baa proved liis caae, though I deair© to 
say that the evidunce levve^ me without a 
doabt that M:>kh]aa ©ntirely failed to sab* 
atantiato his charge and that the verdict of 
not goiliy waaab^lutely correct. 

( aho desire to say tbit the learned Jadge 
of the Uiatrict Court errfd in not consider* 
ing the evidence brought beF<ir© him. He 
virtually treated the .iceiuittal of Mokblas on 
the charge under section 211, Indian Penal 
Code, AS decisive of the present case. I must 
dott bt whetl I er t h e j udg lu v nt was even e v ideoce. 
.4 foriiori he erred in criticising the resson- 
ing of the Magistrates who tried the two 
caaea and in hintingthat they were biaxsed, 
when he was not exercising appellate 
jurisdiction over tbom. 1 desire to say that 
1 have read the report of the one Magislrnts 
and the judgment of the other in the two 
cases And consider that each dealt with 
the ense carefully and that the cHticisme ere 
in my opinion uiijuHtitie<l. It is obviooaly a 
case when neither litigant could prove that 
the other was guilty. The appeal is dismissed 
with costs. 

Appent rAsmiVwJ. 


MADKA54 HIGH COURT 

PUCU SeNCH. 

Secono Civil AeacAL No. 109S op 1914. 
August 4, 1916. 

Prewnt:— Sip John Wallis, Kt., Chief Justice, 
Mr. Jasiice Sadasiva Aiyar and 
Mr. Justice Srinivasa Aiyangar, 
NABAYANASWAUY AIYAR— Plaixtipp 
— Appllurt 
rertu* 

D. VE.NKAT ARAM AKA AirAR asp 
AKO J u a R— D c re K 0 * ST*— Risron DE sTi. 

Afndrtfi AVrer«« luikl d<t {I ^ IPOS I, <«. 189, ttH— 
ShU for Aamwjft for illtynt ttiHtvimI As leMmt M4i»s 
utdtr ryotvrari of 

Statutf. ' ^ 

A suit by u tcoaut o( a r^iren laod.owiMr «eof 
any »ub<t«Mnt of sucli for damagetfor illMal 
dbtniot of moveable property, f rowiDg crops or tbe 
prodvM of laad or tnot, im a defaullor’s hoUior i« 
euluivoly triable by a RoTe&oo Court. FD-aao 
ool. 1: p sal, col 1.] IH- w, 

Scctiou 189 of the Estates Und Act coad with 
aactioB 213 (1) lias tbo effect oftakiDgMcb niu 
out of tbe joriadiction of Civil Courts, whkbcaabo 
eaerciiod only wheju tbo suit Ufor other reUefa awh 

P«»e*aion, etc. lp.3S0, 

S«irtV. (18WJ 1 A. C. 6A7i «6 L. J. Ch. 7«6; 77 b. T. 


8^4 61 J. p. 420 aud Zemindar o/ f/fyayuron r< 
Santa rappa f{edd:ar, 2? If. 488, followed. 

tOttum ( B afffs, C. J- — The creatioo of a 
MW jnri$<Uetio» does not affeot previouely existing 
jurisdiction in tlie absence of esproes provieloR. fp' 
3 A), col. 8.] 

Second appeal against the decree of tlie 
Court of the Temporary Sabsrdinate Juige 
of Cjimbitore, in Appeal Suit No. 20 of 
1913, preferred against that of tbs 
Additionnl District Munsif of Tirapar, in 
Original Suit No. 85b of 1910. 

Mr. A*. SriHivata CAergu, for the Appel* 
lant. 

Afr. L. A. Q^viinLt Raghav Aivar, for the 

Respondents. 

This second appeal coming on for hearing 
on the 2dtb March 1915, and baving stood 
over for consideration till the 9th April 
1915, the Coart (Sadasiva Aiyar and Napier, 
JJ.) made the following 

ORDER OF RKFKRENCK- 

NariEa, J. — This is an appeal from a 
judgment of the TemporAry Subordinate 
Judge of Coimbatore disaiissing a sail 
hrooght by one Narayanaswamy Aiyar, a 
aabdessee of certain rgofireri lands, against 
rpoltpcrt owners to recover damages for an 
alleged illegal distraint by the defendant 
for rent, the groond for the dismissal 
being that the District Monsirs Court 
had no juriMlietion to entertain the suit. 

Tbs plaintiff together with his immediate 
lessor had previously institated a suit 
in the Re venae Court agaioat the same 
two defeodants ooder section 95 of Madras 
Act 1 of 1908, praying for the cancella* 
tion of tbe attach moot of the crops 
and costs and aoeb further and other 
relief ae the Court might deem 6t. 
The Deputy Collector directed that one 
Palani Mudali, the other co'lessor of the 
plaintiff, should be added as plaintiff, 
and this was done. Subsequently the three 
pUiotiffe withdrew their suit, stating that 
they intended to bring a fresh so it for 
damages befors the Civil Court. 

The lower AppelUte Coort held on the 
construction of section 213 and the Schedule 
of the Madras Estates Land Act that 
the Civil Court had no iurisdiction. 

The Medru Estatee Land Act, I of 1908, 
was passed to amend and declare the law 
relating to the holding of land in estates. An 
estate is deSued by section 3 of the Act M 
being the whole or any pari of any permaoentJy 
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Miilad a.^tAto or ^rmatu/uri^ Any ons6itI»d 
or jogkir, certain plote in village 
tname and any portion of ancli vUtages. 
Admittedly, land held under n/ottcari tenure 
doee not come within the de6nition of an 
estate. We find, however, that one chapter 
of the Act hae been made partially ap* 
pUcable to each holdioge. This it Chapter 
VI, which deals with the recovery of rent 
by an it or by dietraiiit and ealo of 
movMble properties or of the holding. 
Section 77 of that chapter entitles a land* 
holder to bring a eait before the Collector 
for the recovery of the arrear of rent 
and also to diitnin the produce of the land 
or trees in the de fa altar's bolding. The dis- 
traint complained of in this salt wai of the 
produce id the defaulter's holding, though 
the crops distraiued belonged to the sab- 
lessee. 

Section 9d entitles a defaulting rpat or 
cultivator to HU aaoit before the Collector 
to set aside distraint within IS Jays from 
the data of the service of notice by (he sale 
officer on the defanlter under section 9S. 
It was under this provision that the leuoe 
from the r^ofand hie sob-lessee brought their 
suit in the Deputy Collector’s Court. Section 
194 is as follows: « “The provisions contain- 
ed in this chapter for the recovery of rent,.., 
by distraint and sale of moveable property 
eball apply, as far as may be,... to the 
recovery of rent by a Und^owner under 

rgotioari settlement .from a tenant from 

whom be hasUkeu a written agreement. 

The firet thing to be noticed ie that eection 
194 does not extend to a rgof tetri land- 
owner the whole of the rights given by 
Chapter VI. It does not entitle hi m to 
bring a snit before the Collector (o recover 
bis rent. Kordoes it entitle him to exercise 
the powers given to a land-holder of eell* 
ing the bolding. The omission of these 
two powers of a land- bolder from the section 
throwe, in my opinion, considerable light 
on the extent (o which the other sections 
of the chapter ere applicable. The 
Hevence Court has no jnrisdictiou to entertain 
a anit for rent and it has no jnriadietion 
to permit tbe sale of the holdingi that is 
to say, where the remedy reusires the inter- 
veation of the Collector, tbe procedare is 
not applicable to ryotufzri bolding4. Ko 
permission or intervention of a Re venae 
Officer is reanired for tbe esereise of tbe 


right of distraint and it is only nfter tho 
property has been distrained and it ie souglit 
to recover the amount by the sale of thu 
property, thet any public officer intervenes. 
That is the .sale officer i^ePerretl to in sec- 
tion 79, a statutory official creaUj hj* 
Act Vll of lb.3n. This odiccr'e po.sition 
is analogous to that of a slieril! with 
regard to sales in execution. Section i of 
(ho Act TvferivJ tu. is as “All 

Tahsildars shall be yesWt] with iH>wei.i of 
Commissioners for thv s<iU of property 
distrained fur arrears of the rent or of 
revenue..,. ’'His funclioas have alwnys bueii 
the same whether he was selling the pi'operty 
taken by the pnxesa of dUtress undur the 
provision* of the Kent Hecuvery Art (Madrua 
ActVHl oflSfij) or the Revenue Recovery 
Act (Madras Act II of 1S()4) (vide section 
9 of the farmer Act and led ion 0 of the 
Utter). It 11 . therefore, duir that so far as 
the procedure for recovery of arrears by 
distraint it concerned, there is no interven- 
tion by the Collector. Turning aga^n to 
seetioii DU of (he .Madras K^tates Lind 
Act, we find that the provisioiii applicahia 
are limited to thoim for (he recovery of joiit 
and they are made applicable by luh clauso 
2 to the recovery of rent. Kn section in 
this chapter which does not provide for (he 
recovery of rent ie applicable to tliu case of 
rpofiearf tenants and no portion of any 
section which does not deal with the recovery 
of rent ii applicable either; and further, the 
langoage being ‘shall apply to the rec >very 
of roots by a laod-owuer," any provision 
nnder which a person whose property has 
beeu distrained can seek relief is not applica- 
ble either, each provision not being ono 
for the recovery of rent by a land-owner. 
This coQcInsion baeed on the strict laiigunge 
of the section i«. in my opinion, fortified 
by tbe examination of the procedure in tbe 
remaiuiag ecctiuns. Iii my view, all the 
eection does is to make .stotutory provision for 
ths exercise of the right of distraint by a 
ryofmiri land-owner and to provide certain 
formalities for the prvtertioii of the lessee. 
It was not inteiKled to give the Revenue 
Court any juriadiotion to entertain a suit 
either by the Und-owuerto recover the rent 
or by the teoant to set aside the dist riant. 

I DOW torn to (he other provisions of the 
Act. Section provides that a Collector 
shall hear and determine all suita and appUca- 
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tionn of the tiAturA Ap6cifi«U in parts A aehI 
B of the Schedule. The Schedule C 0 Qt«ine 
AO enuiuerAtion of ^uita. One of them is by 
A r\iol to set Aside disfresa under section 95. 
This description obviously does not Apply to a 
ryoiusari tenant, for admittedly lieia not A i^ot 
witbin themsAoing of the Act. And it is a fair 
observation that the failure to provide for a 
auit by any other person to set aside a dia* 
tress is an indication that the procedure 
under section 95 was not intended to he 
made applicable to persons other than ryots. 
The lest description in Schedule A is a suit 
for damages not otherwise provided for. The 
Subordinate Judge applies section 21H (o 
description of suits— the language of section 
213 is any person deeming himself aggriev* 
ed by any proceeding taken under colour 
of this Act, or by neglect or breach of any of 
its provisions, shall be at liberty toseek redress 
by tiling s suit for ds mages before the 
Collector*'— and hold* that section 139 ousts 
jurisdiction of tlis Civil Court with refsrenes 
to any dispute or matter in respect of which 
eucb suite might be brought. In my opinion, 
this is ^giving too wide a meaning to the 
words ' for damages uot otherwise provided 
for". Section 213 itself does not bar the 
right of action iu a Civil Court, ouless that 
right of action is taken out of the jurisdie. 
tion of the Court by the Act. If the words 
in tho Schedule are to be giveu the wide 
meaning contended for, then the proviaions 
of anb eections 2 and 3 of section 213 are 
nugatory. Therefore^ some limiUtioo must 
be pot OD the words * damaffee not otherwise 
provided for." It ie eatreraely difficult to 
eay what those limitatious are and 1 do uot 
propose to eouuider any case other than the 
one before ue. 

Aa pointed out above, uothiug but tbe 
provisions laying down the procedure for 
diatreaa ie incorporated in the law governing 
tbe relatione between a ryoitean Und-owner 
and bia tenant. It seems to me. therfore, 
that the Legielature, which refrained from 
extending tbe right of suit under section 96 
to Buob a tenant, cannot have inteoded to 
make the Collector's Court the eolo Court in 
which a tenant could seek damsges for an 
illegal distraint. Tbe suit under neciiou 95 
IS one to couiest the distraint. In natnrn it 
doss o^iffer from ooe for damages; and 
W tbufurmgr fe not esturnded to the ryoAm* 


tenant, I cannot think that tbe Legislatore 
intended to bur bis suit in the ordi ary 
Court by the wide words "for damages cot 
otherwise provided for" in the Schedule. I 
am inclined to the view that the Schedule 
suite are all suits with reference to land in 
an estate. As tbe matter, however, is not 
free from doubt, and as my learned brother 
feels more difficulty in tbe matter than I do, 
I agree that the following question be referr- 
ed to a Full Bench. 

Js a suit by the tenant of a ryoixenri land- 
owner or of any aob*tenant or such for 
damages for illegal distraint of moveable 
property, growing crops cr tbe produce of 
land or trees, in a defaulter's holding solely 
eogoiaable by the Revenue Court." 

Sadasiva Aitak, J. — I also think that H 
U appropriate that the question should be 
•cttled by a Full Bench. While section 73 
(paragraph 1) of the old Act Vlll of 1865 
allow^ an unqualified right of resort to the 
Civil Court to obtain damages for acts "pro- 
fessedly done under tbe authority" of that 
Act. Dotwithetaudiug the "summary mV 
remedy given by seciion 49 of ib at Act to be 
filed before the Collector for that same relief 
of damsges, section 21.f, clauas 2. of the 
Estates Laud Act gives a right of action io 
ibe Civil Court only in cases "not taken out 
of its (the Civil Court's) jarisdiction by 
this Act." Further, I nits before the Collect- 
or ^are not dietioguiibsd by tbe designstlon 
of 'summary" suite in the new Act, that iii 
diatioguished from suits before the Civil 
Court. It seems also clear that resort to 
Civil Courts was intended by the new Act to 
be discouraged as far as possible. Suits which 
are xtoi for domc^, though arisiug from 
acts professedly done under the Statute, lie 
no doubt ordinarily in the Civil Courts Ls^ 
Ocim Afotdcsn Sohtb v. ifuthioftt Chfltiar (DJ* 
This second eppeal coming on for bearing 
as psr above order on the 2nd mod 3rd 
August 1915, upoD perusing the said Order 
of Reference, and upon bearing the 
arguments of Mr. N. Srinirata Ohorya, 
for the Appellsnt, and of Air. L. J- 

nndarcgkara dipur, for the Respondents, 

and tbe question having stood over 
coosideratioo tiU this day, tbe Court 
expraseed tbe folbwing 

(0 fJ lBACa#.762sUV. 

(iaia)H,w.KK«». : 
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OPINION. 

WitLis, C. J.- I do Dot think tb&t tho 
fMt» the proceeding? for the recovorf of 
root hr distraint and sale of moveable 
property which have given riae to tbia 
enit, were taken by a land -owner nnder 
ryotwari settlement poranant to seetion 
134 of the Madras Estates Unci Act, or 
the fact that the present suit was institnted 
in respect of proceedioga so taken not by 
a tenant of ench land-owner bot by a sob- 
iwant, makes any difference, because in 
my opinion the effect of section 134 is 
to enable socb a land-owner, thongh not 
governed by the general provisioDa of the 
Act, to avail himself of the to mm ary 
remedy thereby provided for the recovery 
of rent, and the effect of stclbn 213. sub* 
section (1), is to give *'any person deeming 
Inmielf aggrieved by any proceed ings taken 
under colonr of tbfe Act” a right to toe 
for damages before the Collector, words 
which are saffieient to give the Collector 
juriediction in a suit of this natore if hied 
before him. 

The question is as to whether suits at 
to which iurisdiction is coofeired upon tbs 
Colleetor under seotion 213 (1) sre 

withdrawn from the jarisdietion of the Civil 
by section 189. 

* Sub-eectione (2) and (3) of section 213 
seem at Knt sight to aaggest that it was 
contemplated that there shoold he concurrent 
juriediction in the Colleetor and the Civil 
Court in auits falling under aub-aection 
0)t hut as against tbia we have the 
express provisions of section 189, which 
after collecting in Schednles A and B all 
the suite sod applications to be entertained 
by the Collector mentioning in each case 
the governing section, goes on to pm vide 
explicitly that no Civil Court in the 
exercise of its original jurisdiction shall take 
congnixance of any dispute — matter in 
respect of which such suit or application 
might be brought or made. These provisions 
are express and I cannot find anything 
repugnant to them in the terms of sectiou 
213 which would justify ue in bolding 
that suits which fall nnder sub-section 
1 of that section are triable eoncorrently 
by the Civil Court. It is, I think, 
immaterial whether the result of so bolding 
is to leave little or no effecti>*e operation 


for sub-sectiona (2) and (3). for these 
aub-sectioos are in the nature of provisoes, 
and lu pointed out in ll>,/ Perby Union 

V. M^ropoUUin lift A^urantt 
(a), It would not be legitmate to cut 
down the operative portion of section 189 
to winch these provisoes do not in terms 
apply merely because ofhenviae the provisoes 
^uld lie meuninglesi and even senseless”. 
What seems to me prohalile in tliis case 
IS that sub-eections (2) and (3) whiVli 

sections 49 and 
78 of the old Act. were retained by 
irmdver^lenco after the iurisdiction of the 
Civil Court had been taken aivay by 
wtion o9 in jta piesent form. After all 
both sub-^ection (2) of section 213 and 
section 78 of the old Act are nothing but 
ststemauta cf a well-known rule of statutory 
comtniction that the creation of new 
jun^iction not affect previously 

exwt.ng jurisdiction in the absence of 
express provision. I desire to say. though 
the point in my opinion does not arise for 
decision, that tlie effect of provisions of 
aub-sectioo (2) is not to preserve a 
concurrent jurisdiction in the Collector in 
the case of suits under seetioo 81- in 
my opinion suits under section 91 are 
exclus^ely within the jurisdiction of the 
0ml Court and do not cotoe within the 
provision of sub-section ( 1 ) of sectiou 
^ «*vmg the Collector jurisdiction, 
^oxe I think that apart from section 
91. no suit would lie to call in question 
IswfnI orders of the Collector passed under 

tl^ plaintiff waa aggrieved by such lawful 

o?! contemplated onder 

section 213 11) are in ny opinion 
unlawful proceedings done under the wloup 
of the Act. 

*ob.««ctioa (3), I find 
.t difficult to ,cc«pt the susgMtioa that 
the LegiaUture went to the trouble for 
enacting eub-eection (3) for the porpoee 
of Mving the right to aue in a Civil 
Court for reliefs ofl.er than datnagea 

. r*'*^'* “'‘ion »» *to 

which anila for daiuagea lie before the 
ColI«t.» under sub-section ( 1 ), even if sub- 
section (3) as drafted, permits of such suits. 
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These cons ider.it inns l*eve do not affect 
try judgment in the order in qaestion aitd I 
would answer the reference in the affirmative. 

S&OA41VA Aitab.J.— I t seemed tobe admitted 
iu the arguments on both sidea that cUnse 
(2) of section 2\>i of the Estates Land Act 
and the proviso which forms claase (3) of 
the same section, are somewhat ambiguously 
worded. 

Heading, however, section 213 (1), section 
1S9 and clause (2) of bchedale A together, I 
feel little doabt that the present suit (which 

is a suit seeking redress by vay o/ dantnytt 
and brought by a person feeling himself 
aggrieved by proceeilinga taken under the 
coloorof sections 77 and 134 of the Act) has 
been taken away out of the jurisdirtinn of the 
Civil Court. Clause 2 of section 213 preserver 
the Civil Court's jurisdiction only in cases 
not taken out of its jurisHiction by (bis 
Act , and ^cits fffttuufftf brongbt on 
particular causes of action are so taken away 
by section 1$9 of (he Act read with section 
213, clause (1), and Schedule A No. 21. In 
other words, clause 2 of section 213 saves 
the Civil Court'« jurisdiction only where 
the suit is not brought for the relief of 
pecuniary damages for proceedioga taken 
under colour of the Act, that ia, wfaera it ia 
brought for other remedial (each as iiijaoctioi), 
declaration, possession, ate.), if any, open to 
the plaintiff under the ordioary law. Similar 
ppovUioiia in other rent, raven ua and similar 
special Acts showing a reluctance on (be pari 
of the Legislature to take away the juriadic- 
tion of Civil Coorte over sniU involving 
claima for other than pecuniary damages, 
while conferring juriadiction on Hevenue 
Courla to entartaui auite for the award of 
pecuniary damages in particular faie s. can 
it seems to me, lie qaoted io support of the 
above view. The proviso forming clause 3 of 
section 213 takes laway the jurisdiction of 
the Civil Court even io respect of 
claiming other redress than pecuniary 
damages, if the redress of dameges had been 
already claimed by the plaintiff in a suit 
filed befr^re the Collector under claoae 1 of 
section 213. 

After giving my best consideration to the 

whole matter, I agree with my Lo«i that the 
present snit is eiclusively cognisable by the 
Hevenue Court. It ia unnecessary for the 
decision of this case to express a 6nal opinion 


on the Questions whether tbs remedy by a 
anit in the Collector's Conrt to set aside a 
distress under section 95 can be availed of by 
a Government ryo^V tenant whose moveables 
have been detrained noder section 77 and 
whether assuming that he conld do so, the 
inrisdiction i^anexetnaiveone in the Revenue 
Court, Schedule A, danse 10, referring only 
to a suit by a 'Vyof” under section 95, nnd the 
word rffvt" being defined in clause 15 of sec* 
tion 3 of the Act so as to oRcInde a (^ver s- 
ment tenant from its connotation. 


Srinivasa Aitavoar, J.^Defendants Nos. i 
2, who are land*ownere nnder ryottcort settle* 
ment with the Government, availing them* 
selves cf the powers given them under sec- 
tion 134 of the Madras Estates Land Ao4» 
distrained the crops on the land of the plaint? 
iff, their tenant. The distrained crops were 
subsequently sold. The plaintiff cumplains 
that the distraint was illegal and files this suit 
for damages io the District Munaii's Court, 
Tiropur. Tne question is whether a Oivil 
Court has jurisdiction to entertain a suit of 
this description. The solution depends on the 
correct interpretation of sections 21.3 and 
189 of the K.%tal«s Laiid Act. Clause 1 of 
section 213, which corresponds to section 
49 of the repealed Kent Recovery 
Act, Madras Act VllI of 1085, gives jarisdir- 
tion to Revenue Courts to entertain sniti 
for damages filed by persons deeniiog them* 
selves aggrieved by any proceedings taken 
uuder colourof tbe Act. That the present 
suit is a suit of that uature, scarcely admits 
of doubt and the plaintiff, if be bad chosen, 
conld bxve filed this suit before tbe Collector* 
lint this would imt take away the jurisdic- 
tion of the ordinary Civil Courts and danse 
^ of section 213, which corresponds to the 
lat clause of section 78 of tbe repealed Act, 
provides that “this section eball not be 
darned to bar any right of aotioo in a 
Civil Conrt io any case not taken out of iU 
joriadiction by ibis Act.'* Now section 132 
of the Act tskes away the jurisdiction of 
tbe Civil Courts in respect of saits of the 
nature specified in part A of the SohednJs 
totheAotand suits of the nature now in 
question are specified io tbe Schedule (see 
No. 21 of the Schedule). Tbe words of tbe 
^tion are quite dear and UDambignons, and 
if the matter bad rested there, there could be 
DO doubt that a Civil Court could not take 
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cosniunce of ihiBBaii. Bat it is said that 
this constrnction renden th« proviso to sec* 
section 213 nieaningleas, because there can 
hardly ever be a case to which it would apply. 
1 think it quite possible to give a meaning 
to the proviso consistent with the construction 
I pat on section 1$0. Persons deeming them* 
selves aggrieved by proceedings taken under 
colour of the Act are not confined to relief by 
way of damages. They may l»e entitled to 
ask for other reliefs such aH an injunction, a 
declaration, or recovery of the specilic pi>»- 
perty. [Sco v. 

Sawt^rtruppri (3).] Kven if the appel- 

lant is correct in his contention that the 
proviso would be rendered nugatory by the 
oonstrueti"u 1 put on section 139, following 
the principle of the decision in It ret /VMy 
Pnien v. Afe/oipubycru Ltft Aisifiunrc .SuceWy 
(2), 1 should stih come to the saioe con* 
elusion as the words of section ore quite 
clear and unamhigoous. 

I agree to the answer to the reference. 

Btftnnct aj<eirr*eJ iniht oi^naaHt'f. 

(9> 27 M. 4i\i. 


BOMBAY HIGH CO CRT. 

Civil ArmcsTiou No. 305 of 1915. 

Aogast 12. 1915. 

Pre<CN/:-Sir Basil Scott, Kt.» Chief Jus lice, 
and Mr, Justice Batchelor. 

MINNIE WALLACK— AmitsKT 
rrrsu# 

ARTHUR ^7ALLACN — Rbsposobst. 

JeM/r«/ I see). ««. I7,S7, ee— OK/tr 
diVwfttfi'gH «/ marriiift ptMcd ftp i^ioVi'giiet Jitiff 9ml 
eonjirmt-l 6v H/gK f»r 

jKricdiVn’oH. 

Where a decree for diMotalhui of mettHage passed 
by a Divieional Judge wm eoobrreed by tlio Hifh 
Court under section 17 of the Ditorce Act aud the 
SQCCCSifal pelitioiier opplied to the Uigb Court for 
an order for poymeat of eJiaoBT: 

Htld. (i) that tfis Coart wbicb wai empowered to 
make tbo order eitber for alimony or for the main* 
teoaoce and educatioe of ibo obiklen was iko 
Court of the Oirisional Jodge and oot (he High 
Court: (p 331. col. 2.] 

fS./ that ill view of the nature of tbo High Court's 
Jorisdictiun the Court of the Dirisiooal Jodge was 
not a eubordioete Coort withia tbo Bessiog of 
scetiouBed) (a) of tbo Ciril Procodare Cede aod 
the High Cowt could m( tranafor (Iw ptoeeodLogs 
to the Dirieional Coort for diepoeaL [p. 33 A cot l.j 


Mr. A’. J/, PoficordAau (with liiai JlesM«s 
Vintnmt P»rH4tottitmrai)y for the Annlic .iit 
JDUGMKNT.^This U « petit 
successful petitioner iu a suit for dissjolution 
of mnrnsge under the Indiiin Divorce Act 
instituted in the Court of (ho UiviHhuml 
Judge, Nagpur Division, itt nln'chthe decree 
of the Divi.sional Jii.tge for iBsNidMtmn wns 
ronfinueil by this High Court i.n i\,o 
20(h NovoiijlH..r 1V14. The peldioncr 
prays tbut tins Cwurt muy il<ercc such 
»ums per month by wny td ulimony froin 
the Ist April 1912 or Mich o(|i,.r 
as lu tliift Honou ruble C<.iirt laiiy nee in 
proper, 'rhin petition xvua, wlicn presented 
served tbmugh the U'ar oihcc upi,i, (j,J 
respondent, and in cunsequenre of such 
service a letter, dated tlm llth June 
lias been nddie«ed by his Sidicitor on hi* 
behalf tj the Uegistnir uf (his Court 
making certain prop.‘«iU for payment to 
(he petiliuner fur the chiJdj*oii of the 
marriage. It is now «>tn(s<l on bvindf of 
the petitioner that she uas re*uinrried in 
tho luontb of May last, mnl only chiiius 
alimony up to that date. But xhc hn.s 
two children rfi'rrnJent upon her whojs 
hither is the reApomleiit, ami she dcsiru 
that provision ohoubl be inndv fyr (heir 
maintenance and education. The relevant 
sections uf the ladian Divorce • Act are 
respectively sections 37 sihI *14. Kach of 
them empowers the High Coort to act on 
any decree absolute declaring (he marriage 
to be dissolved, and the District Judge 
to ac(, if he thinks fit, on tho conliruiatioji 
of any decree for dissolution. In the present 
case, the decree was the decree uf a District 

Judge conhrmed by this High Court by 
reaaoo of the personal jgrisdicaHcn whidi 
the High Court peusesses over European 
British subjects under section 3 of (he 
lodiao Dn-orce Act. The jurisdiction is 
not, strictly speakmg. that of a supoHor 
over asubordiDafe Court, but nrwe.a purely 
owing to the race and nationality yf f|,^ 
persons concerned. TJie decree for dissoJu. 
tiou was not a decree absolute under i*«ction 
16 of the Act upon a decree «rVi‘ which 
could only be passed by the High Court 
but it was a decree confirming the Divisionai 
Judges decree for dissolution uuder section 

17. It », therefore, clear, we think, that 
ibe Court which is empowered to make 
tbe .order either for alimony or for the 






naintdiiance and eJacation of tlie children U 
in this case the Court of the Divisional 
Jadge and net the High Coort. and we 
do not think that having regard to the 
natare of the jurisdiction we can hold 
that the Coart of the Divisional Jodge Is 
a enbordinate Coart in the sense in which 
that expression is ased in section 24 (1) (a) 
of the Civil Procednre Code so as to 
enable as to transfer this proceeding, of 
which notice has been served apon the 
r^pondent, to the Divisional Coort for 
disposal. It is an onfortonate case, hot 
we most be particular in the exercise of 
the ver} special jarisdiction given to ns 
under the Indian Divorce Act, ami the onlj 
eourse now open to q< is to return the petition 
for presentation to (he proper Court. 

Ap^itQtion rtiurntd. 


LOWER BURMA CHIEF COURT. 
SriciAL SicoNP Ctvit Af rsAL ffo. 153 
or 1916. 

Septeniber 10, 191&. 

Prsianh — Mr. Jostice Twomey and 
Mr. Jostice Orcnnnd. 

MAUNG SHWE PAW— 

Dl PSMDAXT — ArriLUHT 

VtTiH* 

MA PAH 55t— PLAJSTirr — RisroKOfift. 

fsrnWM 6»<UAiX InK—'OHt ^ Iim 
rtH,” rulrtftp.npplieoMlf »/— Ctildira tttp. 

thiUrrn—Frottdurt Iv W foilttttd if C^»r^ 
teftfn pUintig Ka$ CAUse^ACfM*— Cm( ^r^durt 

C<hU fA<t V IWJ, 0, /, r. 10. 

When (her* are no chUdroD lerrinag bet ooly 
(be graoilvhildren the latter aacceed on (be Mue 
footiag as cbildron aacl tho rate as to **eat of 
time” ^adehildrea eomes in only wbea a 
died notion baa to be mode between diftereoi cleseei 
of Loin, c. f., chitdroa and xrmBdcbtUlres end ba* 
no Applieetioo when all tbe acarest hein stand in 

(bo aame degree of reUtioDsbip to (be Id 

333, eoI.Xj 

Jfo Ocn Sen ». Po Kfw«, U B. R. (lapT.lPO ), ff 
db, referred to. 

Neither f>raer I, rale 10. nor eoy other prerisioD 
of (he Code of Civil Prooedoie aathoriM a CeoM, 
finding that tbs pisintiff must fail, (o inpgri 
toto tbe cats as co>pla>Dtig a pereoo who bas a 
^ereci cause of action inconsiWent with (bat 9 i 
pUmliff and who aoreerer baa boS 
pus Court*fe«B oo tbs new claim, fp. $33, eol, 1.] 

Xu a noa.adBinictcatioa suit \tj one neaberof 
^e famny a g a in st anetber in hU oim righ*. tbe 
Coart sboaid adjudicate bis elaia oo its own 
aeritfl. fp. $33, ccl> 1.} 


Mr. J. 5. LamhiH^ for the Appellant, 
jgfjGMENT. 

Twojier, J.— The original plai&iiff. Saw Pe 
as sole heir of one Mi On Gsing, sard the 
dcfCmdant, Shwe Paw, Ui On Gaing's sorviv* 
ing basbaod, foi the property left by Mi 
On Gaing. The parties are related to one 
another as shown i*- the following tahlej-- 

Ponner = Tea V Ui Os 6aiag^9rd baibaad 

wife (deceased) (deceased/, Bbwe Paw 
(deceased) tod bus* I (defoodsat). 

baad of All [ 

Ob Oaiag 

I No issue. No sios. 

Ali PsQ iSisSbwo Nyeib (deceased), adopted loo of 
I Ui Oa Going. 

Saw Pe. 
plaintiff. 

Shwe Nyein was the kittima son of Mi 
On Going. She left no children by any of 
her three hasbeods. Shwe Xyein died before 
bis adoptive mother, Mi On Gaing. 

The property in queoiinn is foond io 
have been acqoired while Mi On Gaiog woe 
married to her second husband, Ton U. 

The plaintiff, Saw Pe, claimed that not only 
hie father, Shwe Xyein, bat he himself wai 
adopted hy Mi Oo Gaing. Tbe District Court 
found that he wae not adopted. 

Tbe Diatriei Coart decided that Saw 
Pe, the enn of the kiUima non, ranked M 
a grandson and wss entitled as against bis 
step, grand father, Shwe Paw to onehalf of 
his grand •motbar*a property. The learned 
Jadge relied upon the Upper Bonna 
ralings Afa hnin Ihk v. Ma U (1) 
kiouHff Bado v. 2/d Ky>n (2). 

Mg. Sbwe Paw, the defendant appealed 
to the Divisional Court on tbe ground that 
Shwe Hyein*s adoption was not proved 
and ID any case that big. Saw Pe was at 
best an ''out*of*time** grandchild and could 
not succeed to any part of the estate ss 
against hw grandmother's sarviving busbaod. 
The Divisiobal Judge eoncorred in tbe dadtng 
that Shwe Nyein was the WXimo sou, bn* 
then went out of his way to consider 
thepoeitioQ of Saw Pe's mother. Mi Pan 
Zi. He came to tbe conclusion that Saw 

(1) tJ. R. &. <13»7.i>l\ II, ISC. 

(t) TJ. B- B. (1397.01). n, 184 
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Po ooald not aue daring* his mother's 11 fa .time 
M she was a step child of Mi On Oein^ 
and was, moreover, the sole heir of her h us band , 
the adopted son Shwe N/ein. The Jodge, 
therefore, pnrpnrtinff to act nnder Order 
I. rule 10, Ct^e of Civil Procedore, joined 
Mi PMi 7A AS a plaintiff and nltimateljr 
decided that she wee entitled to34ths of 
Mi On Gaing's estate as against Mi On 
Gaing'e surviving hnshand. and that the 
original plaintiff, Saw Pe, was entitled to 
nothing. 

The Divisional badge's procedure was 
erronenns. On his finding that the plaintiff 
Saw Pe had no right of ac'ign in his 
mother's life time, the proper course woold 
be to eet aside the decree of the District 
Conrt end dismiss the suit. Neither Order 
T, rule 10, nor ar»y oilier provision of the 
Code aothcrises a Court, on finding that 
the plaintiff must fail, to import into the 
COM as eo-pUintiff a person who hee a 
different caa«e of action inconsistent with 
that of the original plaintiff and who 
moreover has not paid Coort*fees on the 
new claim. The case was not ad adminietrn* 
tion Sait in which all those claiming to 
share io the estate of the deceased must 
be represented. It was a claim by one 
member of the family suing in his own 
right and the Jodge should Kaveodjadiceted 
ibis claim on its own merits. 

The defendant, Shwe Paw, having appealed 
to this Court and the original plaintiff, 
Saw Pe, not having appealed, the ordinary 
cooree woold be to set aside the Divisiooal 
Court's decree so far os it amonnU to a 
dismissal of Saw Pe's original suit, fiut 
tbe cirenmntances are peculiar. It appears 
that it was Mi Pan Zi who condu<*ted the 
suit end the appeal in tbe Divisional Conrt 
/or her ion. Saw Pe, and it ie only the action 
of the Divisions) Court that hsa placed 
her formally in anlagoaism to her son. it 
may be inferred that Saw Pe has refrained 
from appealing to this Court because he 
expects that the decree io favour of bis 
mother will ultimately benefit him. It doee not 
appear that Saw Pe himself was consulted 
as to tbe addition of Ma Pan Zi os a co> 
plaintiff or that lie waived his rights in 
her favour. 

In the oiroamstances it seems tbst tbe oase 
should be remsuded to the Divieional Court 
for a fresb decision on tbe defendant, Sbwe 




Paws appeal uncomplicated by any oJajm 
on tbe part of Ua Pan Zi who should be 
struck out. Mr, Lambert for the appellant 
bbwe Paw. agrees to this course. * 

The Upper Burma rulings mentioned in 
the Dislnct Court s judgment should be of 
peat use in deciding the case. Attention 
IS also invited to the instructive rulincr 
Ifa OuH V. Pm Kywf '3), which hes 
ms ny points of similarity to this cs'.e and 
which gives reasons for thinking (il that 
when there are no children surviving bnt 
only the grandchildren the Utter succeed 
on the same f*xitiiig as children and (iV) 
that the rule os to “oal.of time” grand- 
children is requisite onjy when a distinc- 
tion has to be made between different cla.^ses 
of heirs (e.p.. children ar:d grandchildren) 
and has no application when the nearst 
heirs all stand in the same degree of 
tionship Ui the deceased. 

It has been urged that Saw Pe has a 
brother, Tun Win, and that he should be 
joioedas co.plaintiff. This is not necessary 
If liaw Pe is one of two sons of the h’ftima 
son. Shwe Nyein. and if it is held that iSaw 
Pe ie entitled to a share, he should get 
only onedislf of the share to which he 
would be entitled as the only sou. The other 
half woold be claimable by his brother. Tun 
Win. but it need not be awarded iu this 
suit. 


It may be questioned whether the Divisional 
Jodge is right in regarding Mi Pan Zi as 
Shwe Paw's step-daughter. Sli we Paw is the 

subsequent husband of Mi Psn Zi's step, 
mother, Mi On Osing, and tbe rules relating 
to partition between slep*ehild and step, 
father seems to have no application as 
Iietween them. When Mi Pan Zi's father. Tan 
U. died, Mi Pan Zi might have claimed 
partition from her ^tep-motber. Mi On Qaing 
bat apparently did not do .so because she was 
the wife of Ui On Gaing's kitfima son. 

“Step -children", the Divisional Judge 
remarks, would seem to be treated under 
Buddhist Law upon the same principles 
os children.” This is true only when 
there are no children of the whole blood 
Children of the half blood cannot succeed 
on the footing of children when tbero are 
children of tbe whole blood. And one of 

(«) B.B, ft. (1097-01), IX, 66. 
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tf)e points whicb bas to be decided in this 
case is whether & ktf/ima eon, ee being 
for all parposes eqaivaleni to a n&taral born 
eon of lus adoptive parents, does not 
exclade a child of the half Uo^. 

When a son dies before his parents and 
the parents afterwards die, the qaestion 
whether the deceased son's widow or 
his children or both widow and children 
represent him in the ultimate partition of 
the parental eeUte. Among other authorities 
sections 102 and 164 of the Digest mxy lie 
rnn«ulied on this point. 

The decree of the lower Appellate Court 
is set aside and the case is remanded to 
the Divisional Conrt for s fresh decision 
after striking out MiPanZi’s name as co- 
plaintiff. The costs of this sppeal will Its borns 
by the estate. 

A certificate will be given to the appel- 
lant under section 13, Court Fees Act, for the 
refund of the Court fee nn the memorandum 
of appeal. 

Oruottd. J.^I concur. 

/)»>rree $tt Cass /smai«le#f, 


MADRAS HIGH COCBT. 

Siroso Ctvir. Armc No, 1050 op lfH3 
July 20. 1915. 

Frtitnt: — Mr. Justice Spencer and 
Mr. Justice Couite-Trotter. 

MAEJI JKTA — Pt.ATXTirp-^Aersr.LAirT 

verrue 

HONNAVAR PUTHU HARf PAI ard 
AXOTH sa— nsPixoiKTs— R kskixossts 

CoHlracf Act (IX yf 1«72), M. 39, 01— 5Ai>(iv«r 

UUev of itioiulioit to Cni>tciin—L»abilUt 

ca$f of hu^Diffrrtofc Wtirren (n’ii'an Eootitk 

Ltito 

When; the plaintiff in ponuancc of the iaatrac. 
t\nn« nten by the 8n<I ilafeoJaBt aa ageai of tho 
lat (lefemlant, who carried 00 b*uiovn at Uonnavor 
shipped iOl b«^ of Baofoon rice oo hoard tbo 
MioUra to Honnarar withooi indicattna Iho 
eoBSigneo to tba CaptKin but doeiring that tho Hco 
aboald bo dclirenxl only on payneot of tbo prioe. 
and omng to a alonn in Alangalore harbour, tbo 
ibip waa atraoded and the riex darna^; oa tbo 

r ation at to who was to boar (be loat ropretantiBg 
uifferanoo between the eontraot rato and the 
mt<' at which the damaged rice wa« eold. there boiog 
no cvUlonee aa to the (ntentioo of tho partiee: 

ItfU, that the property paaaed to the putohaaer 
aa 8300 88 the goods were shipped, and tbo 
purchaser wee liable for tho loos, [p.339 col J ] 

7\ «re fnwraierCe., 

e< u. siO) retanedte. 
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Second &ppesl Agaiust the decree of 
tbs Cotirt of the Suhordinste Jhdge of 
South CsdArs in Appeal Suit JTo. 148 of 
1911, preferred against that 'of the 
Court of the District Muneif of Mangalore 
ID Original Suit No. 181 of 1909. • 

5(e«rs. K. P. liaikara Jlau, B. 8Har<iv%(i 
and K. P. Za4s/maao Bc«, for tba 
Appellant. 

Mr. K. Yejn'tu'irny/in‘3 Adigti, for the 
Respondents. 

Jt'DQ WENT.— The question raised by 
this second appeal is whether the porchaaer» 
i*.c,, (he Isi defendant is liable for the 
price of Rengonn rice shipped to hi'a in 
pnrSQsnce of the instructions given by the 
2od defeodsnt. The facts are that the Sod 
defendant, as the agent of the let defendaot 
who csrried on business ’ at Honnaw, 
instructed plaintiff at Mangalore to send to 
the 1st defendant lOl gunny bags of Rangoon 
rice by loading them in the “Marhva/* 
This instruction is referred to in BshiMt 
A, dated Ist May. On the 4th May the 
shipped 101 bags of rice on board 
the ^ Michva'* to lIoonavBr. No letter of 
'“^ulrition was given to the Captain of the 
ship instructing him to deliver the goods 
to the 1st defendant, the purchasefi bat 
the plaintiff sent hia ssrvnnt in sdvancs 
with the letter, Exhibit P, to the 1st 
defendant, dated 4th May, in which occur? 
the following passage: “As scon as they 
reach you, you shonld obtain them and 
write to that effect, The rate, description 
and anhla thereof will be coramnuicated 
to yon lafer on. As there is a great 
urgency for money you ihould pay R?- 
to^ Mr. Venkatssa Prabbu, the bearer of 
this letter." Oo the 7tb May, there was a * 
storm ID Mangalore harbour, the ship was 
straoded and the rice was damaged 
atfed had io be sold at a considerable 
loss. 

The question to be considered is, which 
of these persons in to bear the loss 
representing the difference between the 
contract rate and tbe rate at which the 
damaged rice was sold. The Courts below 
hare held that tbe lose moei be boroa by 
the plaintiff, on tbe ground apparently 
that as the vendor shipped the goods 
without indicating the eonsignee to tbe 
Captain spd*dcsir^ that the rice should 
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not be delivered antil i(e price «m paid, 
U eoQld not be held ibet the property 
in the goods persed from the vendor to 
the purchaser. It is suggested that in the 
Indian Law the position is different from 
that nnder the English Law. It is quite 
clear in English Law that the passing 
of the property will be governed by the 
intention of the parties, and that the rules 
laid down in section IS of the Esie of 
Goods Act for the determi nation of what 
tbe intentiDu of the parties is are not to 
override the intention of the parties, if 
that lutaDtioik is otherwise clear. It is 
iQggeated that in India, the law is different 
and whatever be the intention of the 
partiM in fact, the Slatate lays down 
definite rules in accordance with which the 
property passes at the time and in the 
eiroomstances prescribed in the rales. 
That appears to be the view taken by 
the Calcutta High Court in th e case of Brij 
Coomsree v. Sufamosdrr Firt iHsiiranct Co, 
(1). It is not necessary for the purpose 
of this ease to decide whether this is the 
true coostruciion of the Statate or noti 
bessQse in (his case there in no evidence 
that tbe intention of the parties, i.c., of 
both of them was that the passing of the 
property sboald act follow the ordinary 
course. lu tbe ordinary coarse, as a result 
of section S3 and section 91 of the Indian 
Contract Act, property would pass on 
shipment. When tbs 9 ml defendant 

>natracts<l the plaintifT to sell him rice 
end send it on board the ship, he must 
be taken to have proposed to the plaintiff 
that the property should pass to the 
porchaser opon sbipmeot. That was the 
offer and plaiutiS accepted it by shipping 
the goods and tbe scecptauee was not made 
subject to the condition that plaintiff 
should reserve to himself the right of 
disposal until the price of tbe goods was 
paid. 

On tbess groonds we hold that the 
property passed as mod ss the goods wsro 
shipped and tbe . loss must fall on the 
1st defendant. We allow tbe apr>cal with 
costs in this Court and dismiss the 
memorandum of objections. 

. •ippfdl ollotmi. 

(1) 82 c. Kie. 


MADRAS HIGH COURT. 

CcriL RBvtsiuH PsTiTfOs* No, .NlD or 19U 
OctoUr 1. 19i,5, 

P/vacN/;— Mr. JoMic« Sadexiva Aivar 

TIRCMALANAUUAM SURAVYA^ 
PLAi.NTirr— pETiuoxeii 
r^nus 

TIRUMALAKADUAM JlAriRA/CU ako 

OTB Bts— V e PBM r>\ KT.-* — Rb ' rox l>K.V 1 S . 

JV.. r,y r.H ilcHiiHil uft.r 

. 

zrs;, .‘it 

iWwwimcllK^tw.'i M lUc 

n> tli«> l.Miti rf W.nortiMinn iiI, h >»«,!,. to 

thc«lcfrn<lnhC« tv ih^ inMmhff in >I:,v VmA. cIio 
•am*, number ft jwpri+v turnr (iir> t,\wu\A 
wkuraM lo ll>r« i.laimiff im nflrr VO»h 

Jftiumry au*! if tl„. iiU.^ •►ffojvtlih •Aiufuaiou 

wmr Bo( b? pin i miff mul lij, 

ch« btcnikal lUvs \cm. tliouirU fher 
haU Imo ml U covering a temple mof, •)K»uld bo 
bfosghi dOHii from ti;»t roof a>nl reiuitieil to (]ia 
plo in riff and wliero the plaimlff Jemandrsl tU rciurn 
ft tbe iilc» aW tit veaw nficr ibo loan nnd un 
their refuril. breosM a unr W tUmAtM f.-r | lea,.], 
of contract in 1913' 

i/f/.f. that the eonimet wa« broken when Die tU fomh 
aut • fai kd to offer ( o <lc liv cr 30.()0< » (iro|>cr]}' I twu 1 1 iiiw 
oaihrSUt January 1000, on hI.Wi dntc the ii(r|,t 
Of llic pUmtiff lA make a tiomanil on thr <lefonil«»n 

anMc. ami not on tho dale on wMcIi 

waaaeiualJy dentanikd hr tJic pkmiiff nn<l rofosea 
l.y Ihcdefradant-; ji. SSmJ.CO|. 

that Ankle 113 ami nM Arink Aft of (ho Lin, i. 
lainm Act. I BOS. a]>pUed to tho '[)>. ajfi, ool. J,] 

An aciaal ileniand <• not iiPi^urnry'tn Cft(nhli>.li n 
Martiint point of limitarion under Arlkk lli) of ilio 
Linitaiion Act, even if tho dnenmem make* iho 
cnmpenralioft payatOe nn doinawd. fp, S3C. tv*l. 2 .] 

*'lh» demaad*' it a toeUnical expre$»ion mranuiv 
immetliaMy oe forthafth. Cp-^^iCol. 9] 

Peromal Anfun V. Alafirimimi BkA^i^fhnr, 20 M. 

at p. 948s 7 M. L- J, 22i: Pfitimma OcMAife*. v 
ifmikmriin (7eu*drA, 21 «, I39s 7 M. L. X 316 iw 
f emd to. ’ 

Petition, under section 25 of Act IX of 
18S7, praying the High Court to revlae the 
jodgmeat sod decree uf the Court of the 
District Munsif of Rajahmundry, in Small 
CAUseSaitKo. 1032 of 1913. 

FACTS.— The plaintiff brought this suit 
to recover Rs. 60. being (he vslne of tiles, or 
30,000 tiles due under a letter ereciited by Ut 
defend eat and father of defendants Kos 2 to 
4 in his favour, dated 22nn Alay 1903. The 
letter raa as follows:— 

thi»«ye no ready-made tiles available 
^r the temple of the village deity, called 
Vemalamma, in the vilUge of Hadburupadia, 
tbe (number of) tilea borrowed from yon is 
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thirty thousand. These thirty thoasaad tiles, 
any one of qs ill deliver to yoo on demand 
after Poshya B 10 of the year VisvaraSD 
(20tli Jauoary 1906). 

If yoQ do not approve of the boming, etc., 
of the said tiles, and if any four respectable 
men you like, do not also approve of it, then 
we shall have yoar own tiles brought down 
from the roof of the temple and delivered to 
yoQ. We ehail have the delivery of the tilea 
to be made to you at your honse.” 

The sDit wee brought six years after the 
tiles were lent and it was alle^ that the 
plaintiff demanded the return of the tilea three 
months before the suit. The plaintiff contend- 
ed that the cause of action amee on the 
date of actual demand and refosat and coo- 
aeq Bendy be was in tine. The defendants 
contended that the caose of action arose on 
2lBt January 1906, when the plaintiff became 
entitled to performance ander the letter and 
the SBit. having been brought mnrethan three 
years after that daU. was barred. The 
District Munsif upheld the cont*ntion of the 
defendants and disniased the suit. 

Mr, S. SaruMimha for the Pali* 

tioaer 

Mr. P. Ch^thiah, for Mr. T. Praketam end 
Mr. N. ffa9, for the Rea poud ante 

JTJDOMBNT.— I am satisfied from a pare* 
•al of Kshibit A that the cootreot between 
the parties was, that to discharge the Imd of 
30,000 burnt tilts made to the defendants 
by the plaintiff in May 1906. the same Dum- 
ber of properly -burnt tiles (not the identical 
30,000 tilea after they had been, as intended, 
used by the 1st defendant and tbe father of 

defeodaots Noe. 2 to 4 in covering tbe temple 
roof, bat the same number of burnt tiles) 
sbonld be returned to the plaintiff on demand 
after 20th January 1906 and if the tilea 
offered in satisfaction are not approved by 
the plaintiff end bis fonr panchatfaidnrt the 
identical tilea lent, though they bad b^o 
used in covering the temple roof, should be 
brought down from that roof and retumed to 
the plaintiff, I think tbis contract was 
broken when tbe defendants failed to 
offer to deliver thirty thousand properly, 
burnt tiles on the 21st January 1906, 
the plaintiff’s right to make a demand on 
tbe defendants for satisfaction of his claim 
under Exhibit A having arisen on the 
said 2Ui January 1906, That aa aetnal 
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demaud is not necessary to eatablish a 
starting point under Article 132 of the 
Limitation Act, even though the document 
makes the money payable **on demand,^' 
bae been established by the decisions of 
this Coort. Sue Purumal Apyan ?, diagiW- 
saw* Bhagarnthar !• and Pertanna Ouundm 
V. Ifnihutriru Oourultn (2). 

As is said in Psrtiwaf Ayyun y. AUgiri^ami 
Bkiiguruihar (1), “on demand^ is a t«!b. 
meal expression meaning “immediately or 
forthwith.” 1 cannot admit tbe petitioner’s 
learned Vakire contention that Article 49 
applies to tbit soit brought for damages for 
breach of contract (baaed on a contract of 
loan of tiles), this soit not being a soit in 
tort for the wrongful taking, injuring or 
wrongful detention of specific moveable pro- 
peHy or for the recovery of specific moveables. 

Article 11b seems to me to clearly apply 
to thU case, and not Ariele 120 (which wis 
relied on by Mr. Chenchiah for tbe respoad- 
ents and which is a much more general Article 
than 115 and which ahoold be relied on 
only in the last reMrt). The suit was 
when it was brought in I9IS, 
and this revision petition is, therefore, dis- 
missed with coets. 

Ptixtiun 

(2^ 21 V. 180)711. L J. 816. 
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PUNJAB CHIEF COURT. 
GrIMINAL BRFISION PRTITtON No. 86 Of 1915. 

Mflf 22, 1915. 

Mr. JnsticR Shfch Din. 

M AC H H I A— Con V l Ct— PCTITIOB R R 
vtniis 

E M P B RO R— P losBccTOH — Rc s pox dr st. 

ivtiif * i viflHtk , 

of— Criminal Pruc<ituir tWtf {Ad V •/ JR<W), *. 4W». 

Wboro tbo prr«on« who re»tortil tl»««(o1en |»ro|Wrff 
to it« owaor dupo««J tliftc it w«» reco^rrod frow tlu* 
potitiouor find ho wot eonaei^ucail^ cpiivtctc<l undrr 
MOtiou 4^7. Indinu renol Codo, but no name of 
aaj bnrftUr wm Ki%OQ in the hm report to tliv Poliro 
«Bd (heir ovidouvo wa« noc rvliaUe aeeordiug to tlu.' 
oiroaoiatancei of tlie c*M; 

HdiS, on coviiiou that tUv law«'r Coart* woro iiof 
Joatiftod Id boliovinjr it aud vuiivictiuR (be |H*t»(i»iicT. 

Petition fo r«vision nnder section 4^9 of 
the OrimiDRl Procedur* God* of the order of 
the Seeeions Jud^e. LyAllpori doted the 18th 
NoTomber 1914, afSrming that of the Mbbis* 
trate, First Clast, Lyallpar, dated the 12th 
September 1914, sionvictinc the petitioner. 

Mr. Nani Lot, for the Petitioner. 

Mr. Jai Qopnl Sftfn\ for Goveroment 
Advocate, for the Reapondont. 

JUDQMENT.^The Ure perosal of the 
Jadgmeot of the Magistrate is aaflieient to 
show that the conviction of the peti* 
tiooer of an offence onder section 457, 
Indian Penal Code, was wholly aujastified. 
The alleged burglary took place on th» 
night between the 4.5th Augost 1914, the 
matter waa reported to the Police on the 
evening of the 7th Angnst; and the Police 
came to the village and commenced the 
investigation enly on the 19th Aagnst. For 
this belated investigation the Police pni for* 
ward the excase that they were too basy with 
other mattera to taro their attention to this 
case; bat the question of the Police being 
busy or not is perfectly immaterial, and 
the fact that the investigation did not com* 
zneoce antil aboot ten days after the alleged 
borgUry has a very material bearing on 
the qnestion whether any value cau be 
attached to the resnlt of that investigatioa. 

For the prosecution it is stated that the 
complainant’s cattle which had been stolen 
from hia enclosure on the night in question 
were recovered by Hnesain Ali Shah and 
Nadir from two thieves, one of them being 
the petit id aer, before the report wan made to 
the Police by Walia chaukidar. In tbe report 

u 
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the names of the burglars are not mentronaj. 
Hnaaain Ali Shah and Nadir ^Yhe^ they 
restored the cattle to the complainant did not 
mention to him the names of the person or 
pereons from wlinm they had recovered them; 
and it was for the first time on the 19th of 
August that they (Hussain Ali Shall and 
Nadir) slated to the Police that the thieves 
were the petitioner and one Alia. Alia has 
been acquitted by the Megii>tra(e, but the 
petitioner has been convicted upon grounds 
which appear to me to lie thomughly unsatis* 
factory. To his brother IVnIia himb^inhr, 
Hussain All Shah stated on the 11th Augu'^t 
that he Imd recovered (he cattle from the 
petitioner and one Shami, but on the 19th 
Aagnst Hui»ain Ali Shah admitted to the 
Police that he had mentioned the name of 
Shami purely as guess work 
whatever (hat may mean. 1( la clear tn my 
mind (bat Husaain Ali Shah is a perfectly 
oTireliable witness, and I am surprised that 
(he Magistrate should have convicted the 
petitioner on the strength of this man’s testi* 
mooy. Tbe circum.stances under which 
Hussain Ali Shah and Nadir camo forward to 
giva evidence against the petitioner clearly 
point to a false story having been concocted 
by (he prusacution; in any case both these 
prosecution witnesses are unrelisbie and it 
was improper for the .Magistrate to convict 
the petitioner on their evidence. 

1 accept this revision aixl setting aside 
the petitioner's conviction and sentence 1 
acquit him. 

tfei’uwu a<rtpt9tl. 


MADRA.S HIGH COURT. 
CaiMiasc. Uevision Case No. 939 ur 1014. 
CiiMiSAr. Havt'ius Petition No. 2Bo 
or 1914. 

January 27, 1915. 

Presea/: — Mr. Justice J^pencer and 
Mr. Jnstice Se.<hagiri Aiynr, 

/h re MUKKA MCTHIRIYAN axo otkbrs 
— Accuhbd — Petitioskm, 

CrmiMt CW<* {Act \'uf IbPHi, *. ^27— 

CKar^, s.r4»r»,.« ayiK it—A.IAe I cfinr^c hc 

(isstaj, fVM*rt (.'«((«— ruii«/— Pcnul 
(We (Ac( Xirn iseo), a. Il'j, 420, 4;>|. 
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EyPBROR r. BBC9IAPPA TITAPPA. 

Tiie aOditjoi. hr an App^tbir^ Cfmrtlo charsM 
^Miitvr Mrti'xis •kil AIM I 'li'A nf a vliarcc 
section 143 of the I’cnol CchIc m appeal is not 
p'>rn»is'>il>U‘ inasAtut'li ox (ho addition would ha\‘e (he 
offset 4it imiiuini; :i i<i»n4iiiH.’ti«T rr9p<in:(ilnlirr for 
indniduiil act« of all persons irbo were Berobm 
at tlio time of ihr asseinbir. 

Tthe mere raTTrin* of Mi* will ikM be pro. 

sinned to 1 m* unlawful, and in «lelcrtninintr ihonbiect 
of an iin taw fill osjcinblr. tin- Ciwrl ntusi IiimI (Ut 
(be a'-enerd had an intention (•» u»c rriniinal force 
or commit somcothor uVooev al all c<»*is nnd avre 
not noting in >elf.defciuv. 

Petition, tiiiJer aectiohA 435 end 4:i0 of 
the Code of CHnmel Procedure, 1898, 
prayinff the }Iii;h Cnnrt to revia# the jodg- 
nent of the Coart of the SaKDiviemnel 
First Cleaa Me^iatrete '>1 Trirhinopoly, fo 
CrimmM Appeal No. 35 of 1914, preferred 
esainH the Jq dement of the Town Second 
Ctaaa Mai;i<trate of Trichi nopoly, in Celeodar 
Case No. 382 of 1913. 

5Je«r«- K. R, f^i'6«ir»e ami P. R. «S*erayoaa> 
eiffl/Mi AiHtir^ for tlie Petitioners. 

Mr. P. R. (trant, for the Government. 

ORDER, — \Ve are enable to affree with 
the Sab-Uivisiona) Maj^iatrate that the 
addition of eectinn 143, Indian Penal Code, 
to the charge at the hearing of the appeal 
did bot pUce the eppelUnta at any die- 
advantage in their defence onder the second 
coautof the charge. 

The addition of thia section woeld have 
the effect of iropoeing a constructive 
res ponaibi lily for individaul acta of all 
peraona who were membera at tha time of 
the aaaembly, whereas it woold be Peceaaary 
to prove the froilt of each of the persons 
charged for his individDal acts if the 
charges were only qnder sections 451 and 426 
of the Indian Penal Code. The section 143 
shoald not have been added and mast now 
be struck ost. 

As regards the first count of charge, the 
Magistrate bas not addressed himself to a 
consideration whether tbe object of the 
wembly wasunlawfol as defined io section 
141, Indian Penal Code. Ordinarily it may 
Ire said that there would be no presomp. 
tion that the mere carrying of tanlni hdit 
would be unlawful, and the Court must, 
therefore, find that tbe accused had an 
intentjoQ to use crimiaal force or commit 
some other offence at all coats and were not 
acting IP self-defence. 
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We reverse the jodgment and direct the 
Sab.Divisioiial Magistrate to re-heaT« tbe 
appeal in the light of the above remsrke. 

JuJgmfut rerernd. 


BOMBAY HIGH COURT. 

CRtMiy&L Rspbrkn'cp No. 4? or 1915. 

August t2| 1915. 

Prtient: — Mr. Justice Shah and Mr. Jnalice 
Hayward. 

E MPK RO R— Pkosicotou 

BHIMAPPA ULYAPPA-- 
AcersBD. 

CrimiMi Piwv-Nn* CoiU (.ift I” IRP^), w. IVK), 
40 C. FA 2 ~p,<i 0 (y,%jiji,ya fe Firit Clov 

fhtil ^Appeal, trA#rtf 

Whrre preceriUDgs are •ubenided b> n Pint Clsu 
MagiMrate limiter tevHoo of tbe Criminst PoS 

cHare ('ode end be imskti eeuteoce In the nee under 
eeclioa 3^, the coui artion wuet. for (he porpoiie of 
•ppoek, be rnneidvrrd (o be within the mreniBg of 
section 403 of ibo Cotte and (he o^or ii eppceleblo 
IV III- Sewient Coarl. fp. 3tP. cvla I A 

Criminal reference made by tha Distriol 
Magiatrate of Dharwar. 

JUDGMENT. 

Snau, J.— In this case notices were issued 
to the District Magistrate and the sppel* 
lant, but there ie no appearance. Tbe facts 
which have given rise to this reference ere 
briefly these: 

The accueed was tried on a charge undef 
section 379 of the Indiau penal Code by 
a Second CIas« Magistrate. The Magistrate 
convicted the accused; bot be^ng of oprsion 
that it was a case to which the proviaione 
of section 562 of the Criminal Procedort 
Code might he applied, under the proviso to 
that section be subieitfed the proceeding* 
to a Magiatrate of the First CJsss on the 
22Dd^ February i9l5. The F/ist Cls« 
Magistrate then, acting under section 3S0 

the Code, passed an order ou the 4th 
March 1915 convicting the acrosed aod 
sentencing him to rigorous fmprisonpient 
for one month asd a flee of Bs. 25. Tbe 
accused appealed to the Coart ofSessi^ 
against this order of the First Claa* 
Magistrate. Tha learned Addiii<mtl Sssstot* 
Judge, before ’whom tbe appeal came on for 
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faoariQfir* howev«r, hald that the appeal 
^Toald not lie to In^ Coart, bnt tj tlie 
Diatrict Magistrate nndei’ section 407, 
Criminal Procedore Code, a^ he \va% of 
opioiou that originally thore was in tliU 
case a conviction by the Second Class 
MagUtrate, and that that was the 
conviction from wLicli nn appeal c^uld 
be and ought to be preferred. WJieii 
the matter came by way of appeal bef«>re 
the Sob'Divieional Magistrate he was of 
opinion that the appeal really lay to the 
Goort of Session, and accordingly sobmittetl 
tha papers to ths District Magistrate in 
order that a reference may be made, if 
neeeuary, to this Coori. The District 
Magistrate has now made a reference to 
this Coart, and we have to consider the 
queetioD, whether in this case an appeal 
lies to ths District l^lagistrate from the 
Second Class Magiatrats'a order of convic* 
tion or whether it lies to the Coart of 
Session from the conviction and seciteiKO 
paseed by the First CUbs Magistrate under 
eectioo 380 of the Code. 

It leems to me to be clear uinler the 
provision of aertioti iidO that when a case 
IS sobmitted to a Uagislrate of the First 
CUsfl or a Sob'Divieional Magistrate as 
provided by section 662, thst Slagisirate 
<uay, thereupon, pase each senteiKe or make 
each order ae be might have pawed or 
made^ if the case had originally l^en heard 
by him. It fellows, therefore, that for 
the purposes of appeal oltimarely (be 
conviction recorded is a conviction by the 
First Class ftlsgieirats or the Sob* Divisional 
^gistrste and the sentsDce passed also 
is unquestionably a sentence passed by that 
Magistrate. Under section 406, therefore, 
the appeal lies to the Court of Session 
IQ this case, aa the order of conviction 
and eenteuce complained of and to be 
oomplained of is passed by s First Cla^ 
ilagistrate under section 330. 

The view taken by the Additional Sessions 
•fudge involves a carious anomaly. Accord- 
log to him there woald be an appeal from 
a conviction by a Second Class Magistrate 
to tbs District Magistrate, at a ticns when 
there would be no sentence to appeal from 
and when tbe proceedings mightbe pending 
before a First Class Magistrate ander 
lection 880 of the Crimiasl Prooedure Code 


with powers to consider the propriety of 
that very conviction. Further, there wimld 
be either no appeal from the sentence or 
an appeal to the Court of SvAsion when 
an appealable sentence is passed by a Fir^t 
Class Megistrate under Kection .360 of tho 
CWo. I do (h>t see any iiido*atii»n ill (hu 
Coile to justify h n dis'oriulior) of con- 
viclion fr«im sentence in <nio nnd the >i;iine 
case. I do iu*( think that the sidioine cd 
the Code favours any such view, nor cmm 
I think that the pivipor interpi'vtation >»f 
sections 380 nml 662 leads tu any MU*h 
result. 

M'e luibl thst the appeal in thi'^ case 
lay to the Court of Session. \\\‘ aor«»nlingly 
set aside the order made hy the Additionnl 
Sessiuas Judge on the 4(h of .May lUir> 
and direct that the appeal be heard and 
disposed <jf by the Court of Session accord- 
ing to law. 

Havwavu, J. — I euiivur that just as n 
sentence hy a First Class Magistrate under 
sect in a JIO of thv Criminal Froeedure Codo 
is appealable to the .Se.>u«u>ns Court, so n 
senlence by a First Class Magistrate under 
section 360 mast a1m> lie held to l>e appeal* 
able to (he Sessioiis Court. 1 think (lux 
mast be so held, because the First Class 
Magistrate is given power not only to pa ah 
sentence, but to make nurh onler a** he 
might have passed nr made if lliu rase 
had originally lieen heaixl by him, and if 
ha thinks further inquiry or additional 
evidenea on any point necesHary, hu may 
make auch inquiry as speeilirAlly pre'^crlbed 
by section 380. His pmreedings appear, 
therefore, to me to be practically a trial. 
The ouly difficulty in (he way of tins 
conclasion is that specilie reference is made 
to section 310, but no reference is made 
to section 360 lu the provision allowing 
appeals from the decisions of First Class 
Magistrates to the Sessions Court in section 
406 of the Criioinal Procedure Code, liut 
after giving the matter my best considera- 
tion, it seems to me that tho proceedings 
of tha First Class Magistrate practically 
amount to a trial, and that, (hei^efore, his 
decision must be held to be appealable within 
tbe meaning of section 403 of tbe Criminal 
Procedure Code. 

OrJir <iui<lc. 
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MADRAS HIGH COURT. 

Cjhl MjsCelu.seoc^ Pctitios No. 394 
ORlOld. 

September 20. 1915. 

Pr^sfuii-^Slr. Jaslice Sadasivft Alyir and 
Mr. Justice Napier. 

GDDALA SURIAH — Resro’iOBxr— 

No. 3— PETinox»,« 

rfi'stig 

Jamal iikk dkl A:^i>oruRi:<— 
Am(.LAXTi» — lUswjsoasts, 

C.iU,*»al f'rutxJH., V-aU (Aft t <,/ 18U8) - IM— 

Prv«7 ^mmiHr.l in crmr^- Im.Ucint 

' C’wirf-/V«4/ Vtnlt (.W Itl* vf 

^Ybew PQ a jwtihon btiui; jwj<‘nj«a «» th« Uj«h 
(flr wthnif •wOe «.i Occrrc pu (bo 

erouna (hit (he pediwnrr «m lenvd with 

JJiMnci MnTmf*r*|M>Tt rkit Hie petit Kmer 

ll?v MirnNir'**^ Hhik cVMlenco Wfoo» 

«eU, (lipt (U* Kitfi, Court Ilia iurieOktiuii (o 
wncoon t\n‘ |>ro.es i4(inn of the pi'iitiouor on a cbenre 
iio<ler «*cli6» 1113, iDfliaB Peiml Code ^ 

P*tition praying that m iba circamAUrvcw 
u* . •HidBvit fiJrtl ihmwith, tha 

n\gh Coart will b« plaaft^J lo aat asida tha 

jwrfe dacraa and ra.hair Sacand Appaa) 
No. 25 W of 1912. praferrad agaioat tha daarao 
of tha Coart of tha Taraporary Sobonllnata 

*“ AppaaJ Soil No. 
144 of 1912, prafarrad againat that of the 
Conrt of tha DJatricfc hianit of Cocoaada, in 
Ongina) Suit No. 3d of 1910. 

Maaaw. 7’. Rangachariar and P. Somo$HHda^ 
fom. for ilr. T. Nora fc ana Muftki, for tha Ra- 
apondantfl. 

OBDEK.^Aftar paroaing tba Diatrict 
Manaifa rap*rt and ban ring tha patitiooarV 
iMfnetl Vak.l a ari<Qiaant«, wa ouat Bnd that 
tha patitioiiar liaa totally failad to prova that 
he was not rarvad with notice aa third rat. 
in Second Appeal No, 3592 of 1912, 

Thw petition to Bat an id a tba « jwrt# daeraa 
pawad against him in tha second appeal ia. 
tharafora, dismiaaad with coaU. 

The Diatrict Munsira report ahowa that 
there are g«KKlgroands to prosecute tba pati* 
tionar for the perjury eomniltad (ac?ordiog 
Mnaaff’e report) in hie <tha 
patitiunar a) evidence given at tba auqairr 
brfore the Uietrict Monsif. he heeing 
denied the aignatara pnrporting to be his 

in the nrtice issaed to him « 3rd respondent 
from this Court and that denial baa bean 
disbelieved by the District Unnaif and not 


accepted by ns. though onr opinions ars, of 
binding apon the Magiatrata 
a*ho^ wonld try the criminal ca.w, Under 
-sactmn 195 of the Criminal Procedure Code, 
vpt give aanctinn fnp the ppoaeention of the 
petitioner on a charge under section 193 of 
the Indian Penal Code in connection with the 
^titioner’s said alatement. The District 
Mnnsif will direct the process -aerver (peti* 
f loner’a wilnats No. 4 at the inquiry) to act 
upon the said sanction. 

Sanction granted. 


BOMBAY HIGH COURT. 
CatsfiSAt RcpenBxcB No. 74 or 1915. 
Angast 23. 1915. 

Present:— Mr, Justice Batchelor and 
Mr. Jostice Hayward. 

KMPKROR— Paosucproa 


versnt 


^ RAMA DHAN PO\7AR-Ai;cos8o. 

<^cf V a/ IflW). u. IM 

(B), 53S— lf*fiWr«fc rteoftting rvrti/|fise 

CoafruMA, uhtlh^r admitMi— 
Dnig nf Pm*«Wion, ^h^fherenn •upptg 

Uiygitfratg—BriiUncf Aft (I «t 
S4—CpnffMipH mtiKjp to Poiico PaUl, toUdUg 


tVbcrr tin accuueil clierged with murdoroisdtt 
^fciaMw bcfvrr a ^rcnuU Clast Mxfittfalo who 
la plare pf ifap crrtiHcace rtquirod by Mrtioa 154 It) 
of (be CHmiaal Ktoeodore Code remarked (bat tbo 
cnofetaioA wee not roluutery, and where the prottoo 
(»oti tougbt (o renorp Uia defect by calling tbo 
U^irtrate andeaemmiag him u to tho prcelso 
poiats which, ia hit opiuion, were ioveluatarlly 
laaOcf 

ifrfd, ( 1 ) ibet (be confciaions] atatemaat wai 
iMdniMiblc ia oridonee being lotdo under circsm- 
Maae£i Uiemetrically ^poiH lo those which (be ftW 
requirM as a eeoditioa precedent to (be ■dnUaibility 
of a coafotiaoo: (p Sil, col. 2 .] 

Reg. r. Garbed Brthar, 9 0. U. C. R. HA, referred 
o. 

( 2 ) that the only eoorto which (be Uagietnts 
coold properly follow when be came to the con* 
eleeioa that tM aoeaetd was not epeakiag Tolootarlly 
before him was lo refaee to coot laoe to record (he 
ouafaiDgaoy further; [p. 3tl, ool- ij 

(3) that U was not cooipetoat for the proceccUoB 
to onpvij by ceUiag (he Ue 2 i«tra(e the defioienolef 
which oiieted in the coafeaeion from (be time it was 
recorded, [p, 341, eol. 2.} 

eotkfeedoB must be read as a whole. Cp> 

A coofessioD made to a Police Petil 1$ iavalicl. CP* 
343. eol. 3.] 

Criminal reference made by tbe Sessions 
Jadge of Thasa. 

Mr. S. S. Paikar (Government PJeader); 
in snpporl of the refeteoce. 
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BHPISOR V. KAMA DHIH POWAR. 

I'. /Co ' 14 , forthe AcoQMd. 

JUDGMENT.^Tliis ia r rofAreoce hj ihs 
lMrn«d Sessiona Jud^ of TIirim, oudertec* 
tioQ S07 of tha Onmloal Procodare Codo, 
in ft c&sa whera one fUma Dlien PoVar 
wa^ chArsed, tinder seotiou 302 of the 
Indian Penal Code^ with marder by caaeing 
the death of Ida uiiote, Balu lUnia Pnwar, 
on the luffht of the 22na April 1915. The 
Jury aaftmmouily returned a veidict of 

not (roi)ty." But the learned Jod^ dis- 
agreed with that Jury, and being clearly 
of opinion tlmt it was necessary for the 
ends of justice to subiuit the ease to the 
High Court, he has accordingly aubmitteil 
it, recordiog the groonds of liU opinion 
that the accused should have been convicted 
of murder. 

Upon this reference the whole case is 
open before us, and we have heard a 
complete argument. The result of that 
argument on our minds is to satisfy us 
that upon the evidence on the record the 
acoused is entitled to a verdict of acquittal. 

There is, ws think, no doubt that the 
accused bore ill-will to bis uncle, the 
deceased, whom he regarded as a sorcerer 
and to whose malign inlluences he attributed 
the illnesses which had befallen his wife 
and son. That, no doubt, would supply 
to the accused a motive for wishing to 
kill his uncle. It would also supply to 
the villagers and the Police a reason for 
suspecting the accused of his mitr<Ur if 
no other more Hkely clue happened to 
present itself. It was oatorsl then in the 
circumsUnces stated that aaspicion should 
fall upon the accused, and it maybe that 
that suspicion still rests upon him. Bat 
a man cannot he convicted of marder on 
suspicion, and the question remaioa whether 
the evidecce on the record is such as wouhl 
justify a convictioo. It is clear that the 
learned and esperieuced Sessions Judge 
before whom this trial was had bestow^ 
great care on the ease. But we oonld 
wish that bis charge to the Jury had been 
somewhat more moderate and oeutrsl io 
tone, having regard to the undeniable in- 
firmities which attach to the evidence for 
the Crown. 

The evidence for the prosecutioa falls 
into three classes ; tbe so-called judicial 
ponfession, the alleged extra- judicial con- 
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fession, and the conduct of fho ftccnsed. 
Dealing, first, with the judicial confession 
as it has been called, that is Exhibit 19 on 
the record and the record of it was raa<le 
by Mr. V. H. Thakor, Second Class Megis* 
tmte and Mamlatdar of JCalyan. In place, 
however, of the certificate required by sec- 
tion 10 1 (3) of the CHininal Procedure Code, 
for the admissibility of such statements wo 
bave a certificate in these words: 

1 believe that this cnnfessioii is not 
voluntary. It was taken in my presence 
and bearing ai;d was read out to the per. 
eon making it ftnd adraittod by him to bo 
correct and it cnidaiiiH a full and true 
account of the stateiuent mndo liy him.*' 

Upon this certificate it appears tn ns 
that the confessional atatement is inad- 
miesible in evidence being made under cir 
cuiBStances diametrically tbe opposite of 
those wliicfa the law requires as a condi- 
tion precedent to tbe admissibility of a 
confession. The case appears to us stronger 
than that m /fcp. v. Go/l"iit Be^hnr (1)^ 
where a detailed confessmn, made by an 
accused before a Magistrate but retracted 
on being read over to the accused, was 
held to be inadmiaaibls in evidence. It 
seems to us that the only course which 
the Becond Class Magistrate could properly 
follow when he cam* to the conclusion 
that the accused was not .speaking volun- 
tarily before him was to refuse to continue 
to record the exaaiming nuy farther. The 
prosecution sought to remove this dilliculty 
by calling tbe Second Class Magistrate and 
etamining him as to tbe precise parts of 
the statemeut which, in his opinion, were 
iovoluntarily msde. fn our opintoo, how- 
ever, it is not competent for the prosecu- 
tion by this meana to supply the deficien- 
ciee which exist m this confession aod 
which existed in it from the time it was 
recorded. Moreover, even if the confessional 
atatement were held to be admissible iu 
evidence, its value would, in our judgment, 
be ail. for a confession must be read as 
a whole, and ibis statement, which is 
self-contradictory, is simply iucapable of 
being read as a whole so as to give it 
any sensible meaning. The Court would 
be driven to speculate whether it should 
believe tbe first inculpatory part of 
(1) 9B.Q. C. R. 9M. ^ 
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the or the .«eeonu cxculpe* 

torr port. For. Intli parts canuot U 
hrlirvetl at nnrr. W’e tUinfc, therefore, that 
the ca«e <>f the pjvKecntioii is not ad- 
vanced by renson of this so'CaUed con- 
fession. We observe further that in one 
jKt unimportant particolAV the confession 

i* -•biioMsly at variau.^e n itli the ovideuce. 
winch Juliiiils I’i rtti doubt. According to 
the r.^nfe-siou the accused strangleil the 
deceased witli hU own hands. According 
to the medical evidence that ia an tm* 
jvoxdHe theory, and the marks left on 
the deccasrcrs body show deciaireJy that 
Iho' stianpulatloii was by menos not of 
hnmnn hands but of a cord or rope. 

.\Vw the pro<cciifion relied upon what k 
cftlM till ectra.jiicUcral confer ion, that is to 
fray, a ronfe«sh*ii alleged to have been made 
by th« prisoner to a group of villagers nn the 
Jdrd April at some time, pre.sumably in 
the iifterno^m, tlnuigh (ho time is not de- 
finilidy stale*!. The ca>e, however, for the 
Ci‘own is that this confession iraa made 
before the arrival of the District Police on 
the night of the 23r<l April. It is unfor- 
tunate that evidence as to thia confessinn 
was excluded by the Cnmmitting Magis- 
trato on the ground that the confeseion 
was made in the presence of the Police 
We do not suggest that the learned Magls- 
tratc was not right in excluding *hat 
evidence. We mean only that for purposes 
of the present argnment it is unfortunate 
that we are without the arsistance which 
we should derive from a study of the 

depositions of (he material witnesses before 
the Magistrate. For, the result is that 
the evidence concerning this extra-judicial 
Confession is first diBcl<»e<l before the 
Court of Session, and there the witnesses 
to It are Soma and Yalkn. Soma, whether 
for the reasons staled or for other reasons 
made no allusion to this incident in the 
Mae.,lr.te » Court, Vnlku wm not •a.min.a 
bel^oro the Magiatrafsal » 1 |. He w.s 6nl 
called ,n the C^rt of Sewion. How if 
\alkn 18 to be believed, when Ibi, coofeMion 
*.**“'*«. •censed to a group of 
villagera the P«til w.» among the group, 
apd It wee the P.til who direct^ the 
questioning of the prisoner. Jf thePatil 

and probable to suppose that it would be 
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be who would conduct thin ioformal exami 
nation of the suepect. Bat a confessioD 
thus made to the Police Patil would clearly 
be invalid. It ia true that Soma saya 
that the Patil was not present when, the 
villagers were examiolDg the prisnaer. 
But we see no partiealar reason why tbs 
evidence of Soma on this poiut should be 
preferred to that of Valku. And, as 
Ave have said, if ya)ka*R statement be 
accepted, the confession goes out of ibe 
case. The matter, however, does not rssi 
there; for there is, it appears to us, grave 
^son to doubt whether this extra- 
judicial confettion was ever made at all* 
T h e w it rwA Hari Ra ma who was the d scessed's 
employer, and who seems to lie a witness 
of cre<]it, deposes that “iw fore the arrival 
of the Polke we made inquiries about the 
murder. The accused did not make any 
statement bef'^re the Police came". And 
this ii the more significant as Hari Kama 
was one of the village party who fnuod 
the deceased's dead body on the bank of 
the river. The inference, therefore, would 
naturally arise that the alleged oonfessioo 
made to this group of villagers would be 
as familiar to Hari Kama as to any one 
else. Hari was examined on the Oth July 
before the Court of Seaxion, and on the 
Mme day the V'illage Police Patil, Dharna 
Hari, was first examined. In this statement 
the Patil says; “We did not make any 
inquiry before the Police came. The accused 
Rama did not give me any information". 
Soma and Valku were examined on (he 
12tb July and the Patil recalled on tbs 
12th July bethinks him.ielf for the fimt 
time of thin alleged confession made to tbs 
villagers. It seems te os, therefore, to 
detract materially from the value of bis 
evidence that tbrougbout bis deposition 
made on (he 9th July (bis circumstance 
seems never to have occurred to his memory. 
Moreover the Head Constable, Parbati 
Baibatj, deposes that be arrived in the 
village on (be night of ibe 23rd April* 
which would be some boors after this 
alleged confession to the villagers, yet Forbati 
makes no effort to arrest tbe accused, nor 
is tbe accused arrested even when tbs 
Sub-lnspector arrives on tbe following 
morning at 7-30. Be is merely kept under 
surveillance, such as would be amply. 
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ftCCORtt^d /or by iho vilturara* aatpicion to 
WC ich we hava alloded, and la not 
arrested till the ni^ht of the 24(h. It 
eeema to us that thia delay in the 
arrest of the aecnsed is also difficnlt 
to reconeile with the theory that the 
aecnae<l had made a clean breast of bis 
crime to his fel low* vil Infers on tbo 
afternoon of the 23rd. Jn this connection 
,tt may be added that the F^til's report, 
Kxhibit 4, made after the villagers bad 
found Ibe body by tbo bank of tlie ri?er, 
eontaiiia no mention of tbe name of 
the accused. We think, therefore, that the 
case against tbe sccused is not materially 
strengthened by this allegetl confession to 
the villagers. 

There remains only the //hW piece of 
evidence upon v/hich the prosecution have 
relied, and that consists m this that while 
the aecosed was under the sarvoNlaDoe of 
the District Police he wna allowed to go 
home to take hii meal, and that thereafter, 
under the pretest of retiring for natural 
parpoies, he broke away fr'un those who 
were guarding him and leapt down a well 
lome twenty cubits deep. We see no reason 
wlistever to doubt the truth of this evidence. 
But the signiBcance of it is much more 
uncertain. For tho prosecution it is con* 
tended that the true meaning uf it is 
that the accused, conscious of hU guilt which 
be had confessed, male this attempt to 
commit suicide, and it cannot be denied 
that the accused’s conduct fs consiaUnt with 
booh a theory. On the other hand, it seems 
to us to be even more conaistent 
with the theory that the acco«ed had not 
confessed, but that being goaded and annoyed 
and harassed by the villagers who were 
endeavouring to force him to confess the 
offence of which they suspected him, he 
was unable to toUrste such treatment 
further snd jumped into the well in order, 
temporarily at least, to liberate himeelf. H 
seems to oa that this explanation of the 
admitted conduct is even more probable 
than the explanation offered on behalf of 
the Crown. For if tbs accused, being 
guilty of thia crime, had made a clean breast 
of it hy means of an open confesaion to hia 
cn*vi]]agers. we regard it as not specially 
likely that he would, within a ehoH time 
of aueh ennfesaion, have sought to commit 
suicide. While, therefore, we have no- 


ZiS 

doubt ae to the truth of thi« evid«‘nee of tho 
third item in the cose for (he Crown, wo 
very gravely doubt whether the meaning of 
it is in favour of the theory whioh the Crown 
aubraits. 

There is no other evidence in the case 
and, for tho reaaone which we have given, 
it seemv to us impossible (n bnld that on 
this evidence any man could safely or pro* 
perly be convicted whether of tnimler or of 
any other crime. 

We direct, therefoi'c, (hat the accused be 
aciiuittnl and discharged. 

a«iniU9d. 


MADRAS HIQH COURT. 

Caruivsc. Reritiox C*se Mo. op ISIS. 

CaJuiNAi Rsvmiov Pbrirto.s Mo. 2M 

or my 

August 23. IDIS. 

Freera/:~.Mr. Justice Siisnccr. 

/n H MCSfCA MCTHRfAM axi> otiixks — 
Acci'SRD Nos. 1 to 4. 7 TO 10, 14 to 19, 

24 AMI) 29-«PaTit^o:?RK<, 

PviMl Xf.V v/ 1^), 44. t U7 -f.itt-ftil 

nkflhfr Av 

|« Comt. 

An n«trinblr Uwtul tn dorn noi lipuonin 

enUwful mervij* by r«a«An of Pa Inuful uc'U exciting 
flSKrrs to do unlawful art a. (p. UM.col T] 

V. 9 Q. g. D. 30*1: A] L J, M. C. 

1 K; 47 U T. l‘»*i 9t VV. K. V7Si IS Coi. C. C. \»i 46 
J. P. 76 followed. 

An aswrably of prraona lawfully cxorciaiog (holr 
lawful nahti would not brvomo au ualuwful aMombly 
by repelliag an attack made on thorn by pononi 
wbo had no right to obatruct thorn nor hy pxocediog 
tbu lawful UM of their rialiV of privato Jofenec. [p. 
644. out 

ITuajo ASuaiva v, gnyfror, IS Tnd. Caa, 461; 16 C. 
W. N. lOSd: l» Cr. L. J. 461; 99 C. 690, followed. 

Whom aa aeuanbly lawful in lie origin aobeo* 
qoently buconea uolawfuJ usd riotiuc takes place, it 
kthcdttty of tbu trjlof Magietrats to Oolanaiao 
which psrty was tbo aggresanT and bow ibo riol 
aetoally aaoso. [p. $44. col. 

Petition, under aectioiis 431) and 439 of 
the Code of Criminal Procedure, 1896, 
praying the High Court to revise the 
judgment of the Court of the Sub* 
Diyiainnal First Class Magistrate of 
TrichiDopoly, in Criminal Appeal No, 16 
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SU 

J» SICKKA MVTURUN. 

of 1015, preferred neaihsf (he jad^eut 
of the Court of the Town Second CUes 
MHe‘strftte of Tnchinopoly, in CeUndar Casa 
Xo. of 1013. 

ileisrs. E. Jf. Otbcrne aod P. P. Karayona^ 
'Oicmi Aiyar^ for the Petitioners, 

Mr. P. P. 0.-. tnt, for t))e noveminent, 

ORDER, — After re^bearing: the appeal the 
Deputy Magistrate lias acqaitted the appel- 
lants oil the clmi'gea of house -trespaas 
and mischief for the acta alleged to have 
been committed during the second stage 
of the distorbaoce. 

He has confirmed the conviction of the 
present petitioners on the chargee of 
rioting and voluntarily causing simple hurt 
for the acts alleged to have been com- 
mitted during (he first part of the 
occurrence, namely, when the car was 
bein taken in pi'ocession tfirough the 
streets nncl when the AmbeUgars were 
carrying knlU" in front of the 

evr, 

lie draws the inference that the AmbaU- 
gars intended to commit rioting because 
the carrying of these bambM sticke, which 
are said to be nssd for catching flower 
balls, wsa unprecedented on the occasion 
of the festival and was objected to by 
the PaDars, He adds: **To esplaiu it atilt 
further, th*s« slicks have been in the end 
the cause of the rioting, for it was the 
use of those sticks that was remonstrated 
ist'e) by the PaJlars and the obstinate 
atHtudc of the appellants in refusing (o 
Isy down the sticks that led to the 
riot.” The Second Class Magistrate ex- 
pressed his views in this way: **TIie 

Am bale gars (accosed) heve not gone 

tothe Village Munsif nr to the Police Station, 
which is close by, to represent the appre- 
hended disturbance. The accused have on 
tbe other hand taken the law into their 
own bauds. In the Uni place, tbe accused 
shoo Id not have taken the kalit'* 

in the face of the evidence tendered on 
their behalf that at a previous festival 
the sticks were wrested from their bands 
by the then Village Munsif as it foreboded 
rioting. They have committed this initial 
error. Secondly, the accused, knowing that 
the Pallors are stoody opposing this 
procedure, should have lost no time to 


seek tbe help of the Police and Magistracy, 
who are in close vicinity, to prevent tbe 
distnrbance.” 

This Court has already pointed ont 
in Jn rt Mulcka Mviktriyan (1) that 
ordinarily there would be so prestunp- 
tion that the mere carrying of “wralrti* 
kith\" would be unlawfnl. 

In itself it was a perfectly lawful act 
although it may have been resented by 
the Pallars as against ^'niamtd” and as an 
infringement of their rights. An assembly 
lawful in itself does not become nolawfnl 
merely by reason of ite lawful acts ezoit- 
ing others to do nnlawful acts [vide Btailv 
V. <7»7f6osks(2)]. 

Of course, if the Ambalagara used their 
ffvfilai kalis to make an on provoked 
attack on tbe Pallars, tbe assembly, lawfnl 
in its origin, would have become at once 
an nnlawful one. But the Deputy Magis- 
trate has not found that these accoeed 
were the aggressors. He says it is not 
necessary to decide which party was tbe 
aggressor and how the riot actoally arose. 
In bis opinion, these points need no 
consideration in a disturbance of this kind 
where both tbe parties have been acoosed 
of rioting.” in this be is mistaken, Tbe 
defence let in evidence to piove that while 
the aceosed were peacefully carrying tbe 
Mrffh .1 k*tli4f a large body of Paliara 
with eiieks set upon them and beat and 
wounded them. The truth of this story 
has not been determined. At any rate there 
is no Ending that it is false. 

It was held in Runja Bhuniya v. Emparor 
(3) that an assembly of persona lawfully 
exerci.«ing their lawful rights would not 
becomn an unlawful assembly by repelling 
an attack made on them by persons who 
had no right fo obstruct them, nor by 
exceeding tbe lawful use of their right of 
private defence. 

Individuals would doubtless be liable for 
particular acts of hurt committed by them, 
which they failed to justify as dooe in self- 
defence, but here the Magistrates have not 
found any of tbe petitioners guilty of 
causing hurt, except onetructively, 

(1) ai ind. Css. ssr. 

(2) 9 Q. B. 0.3«i ftl L J. a. 0, llTj 47 L. T. 

I9k 3t w. IL Zl&i U OOL 0 0. lit: US. p. rad. 

(8; Iglad 380.888; J6 0. •?. H. i0'>3f 

13 Cr. If. S, 461. 
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The ooDvioiionB are, therefore, net aside. 
'J’he fines imposed on the petitioners will be 
refnnded. 

CoericfMu $9t andf. 


BOMBAY HlOH COURT. 

CRiutHiL RamENca No. 79 or 1915. 
September 9, 1915. 

Pn$enh — Mr. Jastiee Batehelor and 
Mr. Justice Hayward. 

E M PEROR— Proskcotok 

HARI BIJAL AMO AMOTBTER — Accossp. 

PeM< Uf» XIV of IMO). m. 902, 140, H U1 , 
144 — Oat^ c/ ttrvnff ffrtOH* tirmnl infA 4<mU^ 
tctapon$—Atn-ti of tif mtmhfrt of tkii fsas 

4^ nUofort ty « 
mofnber <tf ol \er^—Arr<titi men tokfthff tiolU 
for murAtr^lntontion tc <omm/t doeoitp^fiirAon 
of proof^Coi't’oon okJtt< of 9009 . 

Where a ffan^ ef pereuia isakinff prepavatioee (e 
eernmU deceit^ wee diergTere<l aiul pureurd I 17 a 
hodj of riilegere who eaeeeeded iaarcrelina two 
membereetthe ^e^aod jaac about lM« timcoaeof 
the daeodi at larffe Ared hie (an aad killod oar of 
the pareafog panjt 

iffM.tliat inaaiBUCh as the lepatation of the (we 
scouted from the |»nE wae prior (0 (he narder. 
aeitlier lectien 149 aer Mctloa 34 of the Peoal Code 
applied, and theaccoied could not be held liable for a 
nurder committed by a meoDt^ of (Ite fUBK to 
which tbej BO lon^r telonEcd: tj*> col . ; 

(t) that ee the preeeeotioD bad railed te prove that 
thero wae ae intent to commit deceit y, or 1 bat the 
party cnado any reovemcat towardethc comniMion 
cfa daooity, the cherfe uoder eectiou 309of the 
PcBalCode muft faih [p. 94A ccl. 2.3 

(9) that eince there was oe proof that the common 
object wae dacoity, nor any orideoce that any force 
or riolence wae uecd by the aeruecd party up till 
the time when the two acenttd were unwilljnjtly 
removed from mombeioUip tbo party, the aecneeil 
wero not puilty of an offenee under aoctioo 146, 
Indian Penal Code: [p. 247, col. I ] 

(4) that the aceueed aeeembly of about 20 pereoal 
Inadold at deadofei^bt, many of tbeee pereone 
kwieg armed with deadly weapone, nae undoabtodly 
an unlawful aeHmhIy witbio the meaning of eectioa 
141, ladian Penal Code, aud since both the accused 
wore $0 armoA they were liable to penubmenl onder 
eeelioB 144. [p. 347i col. 1 .] 

Criminal referanea made by tbe Addi- 
tional Sessions Judge at Ahmedabad. 

Mr. 0. Rao, for tbe Accused. 

Mr. 5. Pathar, (Goyernment Pleader), 

ipr tbe Crowp, 


JUDGMENT.— *Tb is is a reforonca mmio 
by tbe learned Additional Sessions Judge of 
Abmadabad in a case in wKicb the two 
accQsad, Hari Bijal and Oandn Hart, were 
charged tnler alia with the murder nf n 
yillage Pagi, named Ji vs Pee her, The learned 
Seasiona Judge was for convicting the 
accused on the evidence, hut the .lury were 
unanimously of opinion that the accused were 
‘‘not guilty.'* The learned Judge, thinking 
it necessary in the interests nf jiMtico to do 
so. hss aubmitted (he case for this Court's 
orders. 

Very briefly stale*!, the a(ory for tho pro* 
secuiinn is that on the night of tho Hth 
April A gang of persons, making prcpnrn* 
tions to commit dacoity, was discovered in 
the village limits and was pursued by a 

body of villagers. Out while the daeoits 

so to call them — were yielding before the 
advance of the villagers, these (wo accused 
were seised and arrested hy twn of the 
▼illagers, and (hat nt or about iliis critical 
moment one of the dacoits at large (^red 
bis gun and kilM the deceased Pngi. 
The evidence is not consistent ns to (he 
precise time at which (he Pagi was killed, 
and it seems to u« that w*e are bound (o 
adopt that version of the prosecution story 
which liears least heavily upon the accused. 
That is, the vers'nn, to which several pro* 
seeution witnesses deposed, that tho two 
accused were arrested before the unseued 
dacoit shot at and killed tbe deceased. On 
that state of facts it appears (o us that 
the two accused cannot be visited with 
liability for the murder committed by a 
member of that gang to which they no 
longer belonged. In so far as the common 
object of the unlawful assembly hud been 
originally to commit a dacoity. that object 
at the oritif'al time must, in our view, be 
taken to have been ahandoned, And tho 
two aocoaed being by force of circarostances 
aeparated from the gang, (he subsequent 
murder committed by one who still re* 
msined a member of the gang ought, we 
ihiok, to be regarded in feet as an inde* 
pendent and isolated act for which the two 
accused caonot be held liable. The case 
would seem clearer if an interval of half 
au hour, say, had elapsed between tbe arrest 
of the two aecuaed by the villagers and tbe 
ahootiog of the Pagi by tbe daooit. Yet 
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in substance thcro sevinA to as to b# 
no difference betwooii that case au'l the 
cn5e wliicli we have here, where aome DoWaoim 
interval, less than half an boor bat 
appreciable, separated the two eveuU. The 
important point is that the separation 
of the two acensed from the ^ng was 
prior to the nmrtler on the evidence 
for the prosecution, nod in that view of 
the case we hold that neither sections 149 
nor section 34 of the Indian Penal Code can 
render the acrased liablo for the murder as 
if the murder had been within the common 
intention or the common object of the 
accu«ed and oilier persons. We 6iid as a 
fact that it was not within such corunMn 
intention or object. 

We think, therefore, that on this re* 
ference the accused are entitled to be 
acquitted and discharged on the charge ol 
murder. 

We have now to deal with ibe appeals 
from the convictions recorded under sections 
148 and 393 of ths Indian Penal Code, the 
former section dealing with the offence of 
rioting when armed with a deadig weapon 
and the latter dealing with the offence of 
preparation made for dacoity. Here the 
Asssseors were of opinion that the accused 
should be acquitted. In our opinion ibe 
evidence doea not suffice to establish the guilt 
of either of these appelUnis ander either of 
these charges. 

tt seems tone that much significance ie due 
to the proieeution evidence ae to the occur- 
rences on the 7lh April, that is, the day pre- 
ceding this allege<l crime. On that day it is 
clear that, according to the case for the prose- 
cution, the Pagisof Pachbam acid the Pag ie of 
Fedra had an interview concerning their reci- 
procal tendencies to theft, which ended in angry 
words and angry feelings. The accused No. 
1 is Pagi of Pschham, and, according to the 
case for the prosecution, was the leader of 
the gang of the dacoits as the prosecution 
described tliera. The evidence, however, 
as to the events of the 7th April aoggesta 
that the mere assembly of the accosed's 
party in the held of Devising to the 
south of Fedra is insufficient to show that 
the common object of that aosensbly was 
the offence of dacoity, or that the persons 
assembled were preparing to commit a 
dacoity. Tba aorp probable . view* .it aeeiiw 


to us, npon the prosecation*s own evulepce, 
is that the accused party were asAembled 
there in order to intimidate the villagers 
of Kedra, bat with oat any specific intent 
to commit dacoity. The harden of proving 
that there was an intent to commit dacoity 
lies, of course, upon the prosecution and 
that burden has not been discharged by 
the evidence which has been produced. 
Indeed, there is practically no evidence 
at all on the subject, if we except the 
doubtfni statement of the witness Bodhia 
that Ibe accused*! party were “sitting secretly 
as if lying .n ambush to commit a dacoity.” 
But the party made no movement towards 
the commission of n dacoity. On the con- 
trary, they stayed whore lliey were until 
challenged by the villageiw of Fedra. Thie 
view of the case seema to os to receive 
support from the two grent difficulties 
which confronted the proseoution before 
the Sessions Coort. We mean, the 

grave divergeueo between the account given 
in the Mukhi's report and the account 
given in the ejo* witnesses* depositions, and, 
seoowfiy, the inability of these eye-witnesses to 
supply an intelligible explanation of how 
it happened, on the theory of a 
dacoity, that two of the intending dsooifs 
wete arraeted, althongh the iotending daooita 
and the puraaing villagers do not seem to 
have come into any actual conflict, and of 
the pursuing villagers not one received 
any blow or injury except, of course, 
the unfortunate man who wae killed on 
the spot. 

We think that If duo weight Is allowed 
to the.AO circumMance.s and tn the evidence 
concerning the meeting at Rntanpor nn the 
7th April, the only conclosion possible is 
that the prosecution have failed to show 
that the accused's party xvere assembled 
with the object of committing a dacoity. 
The charge, therefore, under section 399 
most fail. 

The charge under section 148 ie also 
uEWustaiuable, because hy the definition in 
eection 146 the offence of rioting is 
stituted where force or violence, is used 
by an unlawful assombly io prosecution of 
tbeix common object. Now, here, aa We 
have said, there is no proof that the 
cofflDun object was dacoity, and moreover, 
tberf is zm evidence that any-feme at 
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vtolenee whatever was naed bf tbe aeeoied's 
]partj Qp till the time wbeo two aeoased 
were anwitlingly removed from reemerebip of 
that party. Therefore, the charge aader sec* 
iion 14d also faila. 

It seems to os. however, that the 
aocueed's assembly of aboat twenty persons 
in the 6eld of Devising at dead of night, 
many of those pereoQS being armed with 
'deadly weapons, was andonbtedly an nnlaw* 
fal assembly within the meaning of sectioQ 
141, tbe common object of those pereons 
being, as is proved by tbe evidence, to 
commit mischief or criminal trespass. 
That being so. tbe two accosed are properly 
liable as raembere of an antawfol assembly. 
'The evidence shows that tbe first accased 
was armed with a gun and the second accused 
with a somewhat formidable knife. Tbe 
oonseqnence, therefore, is that both are 
liable to punish meot under section 144. 
We convict tbe appellaots under that 
section and senteoce each of them to two 
years' rigorous imprisonment. 

ConmU'ont ttnd twdifitJ. 


MADRAS HIGH COURT. 

CaiHiHAt ArrssL Ko. 337 or 1916. 
September 13. 1916. 

Pr«Mn4:-^ Mr. Justice Sedaeiva Aiyar and 
Mr. Justice Pbillipe. 

In re MUTHUMADA KADAtf**PKi60HCt-^ 
ArreccsKT. 

p«iMr o«4« (>(<( xtP ef iMO). «. 300, 

4^Vm •/ rMo/aer/'oiia hu/lti iwtss~ 

OyeM«. 

EveepUpn 4 to acetion 900 of the (adisD Peasl 
Code does not apply to tbe raet o< as sccseed, who 
uses a knife where there is no appreciable riik of 
eren Mrioai hart to hie pereoa. 

gudailmra^aMdi v. E/Hfffvr, 4 Ct. b. Rev. 373, 
followed, 

Appeal against tbe order of the Court 
of Session of the Tanjore Division, iu Case 
Ko. ^4 of the Calendar fur 1916, 

The Pubh'e ProeecMfor, for the Govern* 
•nent. 

JUD&MEKT.— 'The use of a knife by the 
accQitcd when there was no appreciable 
risk of even serious hurt to bis person 
makes it difficult to hold that Bsception 4 
to section 300, Indian Penal Code, could 


SWPBBOB «. Bil VAOSLIXUI. 

apply to his case. CSes Ka/lalkarnif^fhh' v. 

F/Mpfn>r (1).] 

On the evidence the learned Sessions 
Judge rightly cnavicted the Appellant of 
murder. The senteoce of tmnsportntion 
for life, passed on tbe appellant, being 
tbe lessor <if the only two possible sen- 
tences For tiie offeucci is conlirmcd and thin 
appeal isdismi^sed. 

(1) 4 0r. L. ROV.87X 


BOMBAY HIGH COURT. 

CaiBiNAL Aphlicatioa* fok RtvisioN Ko. 130 . 
OP 1916. 

August 0, 1916. 

PrrMnf:-^Mr. Justico Shah and Mr, Justn'c 
Uayward. 

H M PK RO B— Pros B c I'TO K 

rer$Hi 

BAI MAHALAXMI ako AyoTHia— A ccosbp 
A rruCiSTS. 

Cn'm.w Pr«ttaa>e C^di- lAet V V IWJH), Wl-* 

4t»Cf. ^ ••• itUehiitj/f 

— n*reA»ifn ftv eoinmit«'nf^ 

if offovW. 

If In sa iiwairy preparatory fo commiimnn, th<' 
evidence (cniUrN for the pmtceiiiion i* totally 
UDwonbyof credit. U l« not only within th« power 
of tbe Uogiatreto but it h Ms duly lo diocharffc tho 
acciuvd veder scetiee 300 of lltc Crimiiutl f*i'<u*cdnro 
Code. rp. 3^ col 3.] 

fa *▼ 0 rti P^rr^li, R lad. Cn*. fi3l; ST, B. 103; 13 
Doia. U R. P33: U Cr L. J. Wi. f<Mh>wed. 

Where, therefore, oq A coinplninl bcinp hnitfcd 
UKaitifl (WO perenae umler •ectii>n477, [ndian Pvnnl 
Code (he UaipBtrate dul aot Wue nny (M'orpa>ftfrHinrt 
OM betesmmiaed Mm o witaeia in tbe courre of 
tbe lnf|Qiry sBaintt tlw other and alto oraPH*exinniiif<l 
the romplainanl’s vriinMse* tml after reo^wdinir (liO 
wh<4e evidence diKhnrged the occuacd 9ti (he ffroniid 
that in hi* opinion tbe evidence was very in' rivaled 
and nnreliabic. but the SeriWaa iudiri* >••( uthle t)ic 
order of diocharfce and remanded tbe case to Iho 
Maiprtrate with iuotraetlona lo commit Indlt iho 

ueented: 

HeiA. (1) that tbe Kogiatrute was well wnhin niu 
power* io erota-eiminiaing the proaeeulion witncMfei 
and in eenaideriog whether tlm witnesses examined on 
bohaUoftheprOoeention were credible: fp. 3 lb. col. 2; 
p. B49, ciA *0 

(3) that in SO far ai no en>\niry what over was niodo 
ui^iast the eeeoad uccosod nnder Chapter XVIII of 
the Crinioal Freceduro CoHo, he was nos liable (o 
aoyurderof conoiiusl by Iho Sestioua Court, [p. 
S4S. eol I: p. 350. eol. 1.1 

Criwiioal application for revision from 
an order passed by tbs Ssuions Judge of 
Abmsdabad. 
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Mr. T. R. Dt*at, for the Applicftnta. 

Mr. f/. A. Thoh>r^, for (li« Conpltioaoi. 

JDDOarEXT. 

SiiAH, J. — ThiA Applicaiion arises oot of a 
complaint made by one Kanaiyalal againat 
(wo persona, Bai Mahalaimi and ShankarUI. 
Ifc vdiarged tbe>>e (wn pei'i^ona under section 
477 of the lodian Penal Code and alleged 
that a certain page containing two ktt<ttas 
of the accused in an accoont^book of hia 
was torn and burnt by Bai Mahalaxmi in 
the presence of Shankarlel. when he had 
gone with hia acconnt book to demand 
money which was dne by these persona 
to him. 

Tba procaedings before the Magistrate 
were under Chapter XVIll of the Criminal 
Procedure Code, the offence charged being 
ckcluaively triable by a Court of Session. 
The MugiMrate did not issue any process 
against ShankarUi, Int examined him as 
a witness in the course of the inquiry 
before him. After recording the evidence 
which the complainant adduced, the learned 
Magistrate discharged the accused, Bar 
Mahalasmi, on the ground that in hie 
opinion the evidence was very interested 
and onreliaUla and that he did not at all 
believe it. 

Against this order of discharge there was 
an application by way of revtaton to 
the Court of Session by the coniplsioani. 
On this application the learned Sessions 
Judge has set aside the order of discharge 
and remanded the case to the Magistrate with 
instructions to commit. It is this order of 
the Sessions Judge thet is irow sought to 
be revised. 

It is urged on behalf of the apppliesnts, 
who >vere the persona originally charged by 
Xnnaiyalah that the learned Sessions Judge 
has erred in law in eta ting the srowera 
of tbe Magistrate in dealing with a case 
under Chapter XVlll. The learned Sessions 
Judge says in his order that the Magis- 
trate has strained his powers, lo tbe first 
place he seems to heve himself cross -ex- 
amiued the proeecution witnesses. In tbe 
second place it is no part of tbe duty of 
the Oommitting Magistrate to find on the 
truthfolnesfl of witnesses. If tbe evidence 
of witnesses, if true, make out a pnm« 
ease against tbf accused au^ if tby wi^ 
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nesses are not patently false, be ought to 
commit.** And further on be says as fol* 
lows:— Tet tbe circumstances might bs such 
^1 do not say that they are or are not— that 
the trying Court ought to convict on the evf* 
dence of the complainant.” In the order 
which he has made there is no indication 
of bis opinion as to the credibility of the 
witnesses examined on behalf of tbe com* 
plainani, nor is there any indication of any 
circumstances which, in the opinion of the 
learned Judge, might jnsfify a conviction 
by the trying Court. 

With thie view of the powers of the 
Magistrate before whom an inquiry is held 
under Chapter XVIII, I am unable to 
agree. It has been pointed out in a nnm* 
ber of casea of this Court, of which I 
need refer to only nne—/n re Dai Parmh 
(D— (hat if the evidence tendered for the 
prosecution is totally unworthy of credit 
it b not only within tbe power of the 
hfegistrate, but U is his duty todischsrge the 
accused under section 209 of the Crimioal Pro* 
redore Code. It seems to me that in this 
case the Megistrate wss well within his 
powers irv cross-examining the prosecution 
witneeses and in considering whether tbe wit- 
nesses eismined oo behalf of the prosecution 
were credible. 

As regards tbe oircumstencee in (be case 
outside the oral evidence, as I hsve already 
said, we have no indication in the order 
of the learned Ses«ions Judge nor have 
they been indicated to as in (he course of 
.the argument here on behalf of the com- 
plains nt, We have heard (he learned 
rieaders on the merits of tlie case, nnd I 
am unable to say on a consideration of 
those arguments that the Magistrate under 
the circumstances of this case was not 
justified iu describing tbe evidence as 
being very interested and unreliable. On 
(hat view of (he care 1 am clearly of 
opinion that tbe Magistrate was not only 
justified but bound (o discharge tbe 
accused. 

There is one other point with regard to 
tbo accused ShankarUi. So far as he is con- 
cerned, there was no inquiry wh stover 
against him under Chapter XVIII. On tbe 
contrary, be was examined as a witoess in 


II) 8 led. Css. 683; U B. 180: 12 Bom. L. B. 923x 
nCr.L. J.892, ... . ^ *. .r 
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tbo eaao b7 ih« M^gietrate. Th« learned 
Seasi&iia Judj^o, however, in eeitin? aeide 
(be order of discharge and in issaiog ia* 
straotions to the Magislrate to commit, 
appareatly made an order against (bit 
petitioner also. U is diScott to See how, 
■o far as he ia concerned, any order to 
commit him to the Coort of Session coald 
be made without a preliminary inquiry 
under Chapter XVIII of the Code, lix 
his case, there is this additional reason 
for not upholding the order of the Sessions 
Judge. 

On these grounds I make the RuU 
absolute and set aside the order of the Se.-sious 
Judge. 

H* y W ARD, J , —I concur, T he com p?a i oai it. 
manaiyalal'scaae brieHy was that he had taken 
the two accused, llsi 
Mahalaami ami Shankarlal. and that some 
time nfterwurda on going to recover his 
money, they had been torn up by the 
•accused Bai Mahalaxmi, with the connivance 
of the accused ShankarUI. l^anaiyalal had. 
therefore, to prove two things, o«e that 
he actually had taken khatn* from the 
accassd, and that they had been 

torn up hy the accused woman with the 
connivance of the other debtor. 

With regard to the /fret point the direct 
evidence eonsieted solely of the statemeni 
of Kanaiyalal, Ue prodnced, it is true, as 
account book, bnt that was unpaged and 
omndeasd and was not capable of being 
tMted by reference to any other account 
^ka, such as the day-book commonly 
ifspt by money-lendors. It is true that (he 
remnants of a toru page appear in tbss 
book, but they were only the remnacits 
conUiniog DO writing whatever on them and 
could, without auy difficulty, have been 
sabse<iuently inserted in the book. It is 
true that he called the Manager, Trikamlal, 
of the firm from whom, it was alleged, be 
pt the money to pay the two accused, 
bnt that ilana^ was not able to give 
any pry definite evidence In corroboration 
of (be loan. His statements in fact did 
not agree with those of the complainant and 
the books of the firm merelj* showed loans 
to the complainant witboot any reference 
to tlieir having been Ukeu for the pur* 
pose of payment to either of the accused. 
Two other witneeees were cited in the 


vain endeavour to support the allogod Hu 
(04, one named Keshavlal, who nllegeil that 
he had been shown the Hntai. mid the 
other witness, Chimanlnl, who uHegnd that 
he had heard nn admission made t j the 
effect that there were such khafux. It is 
difficult, in my opinimi, to hold (hut these 
were rredible witnesses as to the existence 
of the khatus. 

With regard (d tlie f pi dot, the 

tearing up of the kku/>u, the s.dc cvidcneo 
was that of th© rnqiplaimnt, IviiiiMValiJ, 
aiKl (hut WHS to (ho fffei'( that the/ were 
torn up by the arcu^ed woman. Ril Malm- 
laxmr. Ho intrndui'cd nuntlier vvilne^s, 
Manital, who xva\ either a client or debt. ir 
of hie who said that (he foil Kving duy 
some adniisaioti was made us to tho nmUsr 
by accused ShankurUI. It is ag.iin. in niy 
opinion, difficult to h«dd that these were 
cr^ible witnesjes of the s.nnewh.at imprnh. 
able story of the tearing up of the 
kkuttf/. 

It seems to me, therefi^rc, that fuitnu 
/of<> it wax rightly held (hut there were 
ID credible witnesses of the ulieged nrtuneo 
and that the two accused wen* rightly 
di-.charged by the Mugietrute- Xor does it 
appear to me that the witnesses were actu- 
ally Considered (n have been credible 
witnesses by the learned Sessions Judge- 
Wbat he stated was (hat their truthfnlnesi 
ought not to have been ronsidered and 
that (hey should not have been cross- esa. 
mined and if (heir truthfulness had not 
been considered and they had not been 
C’^a-examined, then it would have been 
impossible to say that they were patently 
false witoeeeee, that is to eay, tliat their 
bare atatumente without further inveetiga. 
tion ought to have been acted on, and 
that if these bare assertions were not pa- 
tently false, (hen the aceusetl ought to 
have been committed for (rial by the 
Sweions Court. Bui (his does ned seem to 
me to be the law laid down in tho deci- 
sions. What lias been insisted on in (hem 
IS that not only shall there be witnesses 
in support of tho rharge but (bat tliey sIirH 
be credible witnesses, ^od in departing 
from this position and sUting that all that 
IS required is that they shall not be pa- 
tently fal«, it appears to me that an error 
of Jaw bus been committed by the learned 
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JikI^o. Th« legftl position ha^ be«Q 
sufti'^iently inJicateU in the case of Emperor 
V- Fltiri C*2) and in a recent CM® in 

In re Erti Panofi (1). It appear# to me, 
tliercfore. tliat for tiiesa reasons the order 
to (•'•minit the accased No. 1, Bai Maha* 
iaxmi. atxl the accused No. 2, Sbankarlal, 
pas.ted by the learned Sessions Jude® cannot 
be supported by this CoqH. 

There is also in the case of accused 
No. 2 Shaukarlul this farther aerioQ^ objec- 
tion that no inquiry at all has as yet bees 
made into the case against him with a 
view to his committal to the Sessions. No 
process seems to have been ever issued 
against this accosed. He woald, therafore, 
appear not to have been liable to any im- 
mediate order of committal by the SeisioDs 
Court. 

1 concur, therefore, that the order of the 
learned Sessions Judge in the case of both 
the accQscd most be set aside by ibis 
Court. 

/CkIs Made abeotuie. 

(2) 9 Bon. L. U. Hi-. 5 Cr. L. J. 219. 


MADRAS HIGH COURT. 
Caiuim BatisiOK Cisss Nos. S a*o 28 
Of 1915. 

ORtMiKsn RawsiOR Pstitiokb Nos. Ianp 24 
or 1915 A(t^ CstMINSV UuCBLUKSOCS 
PsfiTiONi Nos. 186 ASio 187 or 1915. 
Aagost 9, 1915. 

presmt^^Jostics Sir William Ayling, Et., 
Mr. Justice Tyabji. 

8ANKAR RANOAYYA am i.vOTBea^ 

CoMrLArnAaT 


versus 

8ANEAR BAMATYA a»d imflaa— 
Accosso. 

CVi»Bi»«lPr©tf#d«rs Code Act V •. 9f5» 

(0 rd).>a9-Cempocilhm, wA« ««• W .^re- 
order oneiriny ccmp^Hivn, uelun t^eurl, 

whether can allcw compedtien is _ . . 

S«ctii>u »46 of tha CnmnieJ Proceeoro Cwdc is 
osbAUftivu ol Ih© tltvamnancaa ©nd coaditnma en^ 
vblcU c«mpo«twn esa be affected. tP* col. s.J 

Au onlcr aUawiAg con»l>o»itian of an effoBCO » 
na incidcoUl order wUbia Iho mesnIaK of^clsw W) 
of lactjoa 429, OrlmSool Ptooedorc Code. [p. 852. ooi. 

^ Piysri T Smpercr, 6 lod. Cm 696; 82 A- IMj 
t A. L. J. IW) U Cr. L. J. »», ^seeated from. 


Aa oSeace canoot be allowod to be eoiDpcoaddd 
when the ease comes before the High Cout in 
Ttrision. [p. 86!, col. 2.] 

Petitions ander eectrons 485 and 439 of the 
Code of Cnmioal Procedure, 1898| praying 
the High Court to revise the conviettOQS 
and sentences passed upon, the accused in 
Calendar Casa Nos. 77 and 8 1 of 1914 aud* 118 
and 119 of 1914, on the 81e of the Court of 
the Joint Magistrate of Beswada, and erimh 
nal miscellaneous petitions Bled by all the peti- 
tioners in the above two criminal revision 
petitions for sanction to give effect to 
the compromise petitions entered into by both 
parties. 

CaiMitfAt Rbvisiuh Oasb No. 3 or 1915. ' 

Mr. T. TfamacAendrcc /?ois, for the Psti- 
tionars. 

Crimi.sal Rfviiioy Cisc No. 28 or 1915, 

Mr. OanU Venkaiaramia/i, for the Peti- 
iioners. 

Mr.A'N^nf (froiU, Acting Public Prosecator, 
on behalf of Oovsrnmsut. 

ORDER. 

Tyaiut, J.— Tbi first point involved is ibis 
revision csss is, whstbsr the desire of the par- 
ties to conpoand the offence of causing 
gHe voos hurt punishable under section 325 
of the Indian Penal Code can affect our deci- 
sion. The point arises in a ease where two 
brothers bronght a charge a od counter-charge 
against etch other for causing grievous hurt 
and rioting and aach of them was sentenced 
by tbe Joint Magistrate to one month's rigor- 
one imprisonment. 

From these ssotences they could not appeal, 
bat they have applied in revision and are now 
desirous of compounding. 

The composition of offences is dealt with in 
section 345 of tbe Criminal Procadnre Code 

Sab'section (1) specifies tbe offences which 
may be componoded without leave of Court 
by tbe injured person. It contains no refer- 
ence to the stsge at which the proceedings 
may lie. 

Sub-section (2) provides that the offence of 
can sing grievous hurt may, with the permis- 
sion of the Court before which any proaeou- 
tion for such offence is pending, be compound- 
ed by tbe person to whom tbe hurt hoe been 
caused. 

Sub-sections f3) and ^4^ extend the epbere 
'of composition by permitting it: la) In the 
‘cases of abetments of and attempts to commit 
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^1iB offences thAi Tany be e<impnati4dd And 
.by permiitiDfif (raardians ot mlnon, etc., to 
eonpoand. 

Sub'Sectlon (5) refers to esses where e per* 
flOQ has been committed to trial or where he 
has been convicted nnd lie has anp«*il'*d, in 
either of whi'*h cases it is provH-d that no 
composition for the offenre Hhall be allowed 
without the leave of the Court conceri^ed. 

Sub. sect Ion (6) jrivei to a composition the 
effect of an acquittal. 

Sub'Sectioii (7) disaUowa composition 
except aapi'ovidfrd by the section. 

The peetcon. therof«>re, cnniatiis provisions 
with regard to (n) the perjonn who may 
compound: (6) the natereof the offences that 
may be compounded; (c) the ataee of the 
crimiual proceedings at which the com position 
is sought to be made; id) it also provides that 
in regard to aome offences the mere cmaent 
of the injured person shall not suffice for 
composition: he must obtain the perojission 
of the Coort. the Courts being specified 
whose permission to compound has to be 
obtained. 

Sub'Section (7) must, tlieiefore, be taken 
to mean that uo offence alinll bs compoundeil 
except wheiw the provisions of eection il4o 
are satisfied as to each of these four ruatters. 

The section mentions the Court before 
which the prosecution is pending, to which 
tbeaocuaed ia committed for trial artd btfnre 
which an appeal is pending. There is no 
reference to the High Court in its revieional 
powers. CoDveraely it is noteworthy that 
section 439 (which defioee the powers and 
functions of the High Conrt io revision) 
does Qot refer tosection.34o. 

It would, therefore, seem that if an offence 
were allowed to be compounded when the 
matter is pending before the High Court in 
revision, it could not be said that the 
composition was as provided by section 345 
in two respects (1) as to the stage of the 
proceedings, (2) as to the Court which, it is 
provided hy the section, must give leave. It 
follows that the offence cannot now be 
compounded. 

It was argued before us that we are ecu* 
powei'ed (sitting in reviaioo) to alluxv the 
compoaition to be made by reason of 
section 423 (1) id) read with section 439 
Xi). For this argnpieni it is contended that 


the giving of leave to compound is merely a 
rooaequential or incidental order, u contenthm 
that was aecepied in Piuori v. Rmpemr 
(1), but rejected in ffamrAcNdm v. 

Knox, J.. who decided the latter case sitting 
alone. wa« a party to the earlier de'*l*ioii 
also hot his attention was not drawn toil 
and he doeM not imHce it. 

In connection urith this argument I oh'^rrvo 
that the Code in no place specifically em* 
powers any Court to give permission to 
compound; nowhere is there any special 
pnivision conferring distinct powers to s'^no. 
tioi. compositions. In section 315 (2) the 
permission of the Courtis lefem^d to)mu 
condition precedent to the act of the narllcs 
having any effect: and in section 345 (5) the 
absence of such permission is mentioned as 
depriving the composition of any effect; hut 
in each case it ia a*same<] that the Court hss 
power to give permission provided t)ivi<« is 
any occasuni far granting parmisHum. 

The point of view fn^m xvlilch the sub* 
eectioiiH are drafted is, however, that it is the 
injured p«i>«ni who has to bu empowered to 
c'iniprnmise and the dilGcuUy in thu way of 
camproniiae in revision is, in my opinion, not 
so much that the Itevision Court has not hreii 
apeeifically authorised to grant ptrmisHlon, 
but ihaitUe parties are not allowed to coin* 
pound except at the stages when the pro* 
secution 19 pending, or the accused has hsen 
committed for trial, or an appeal is being 
heard from n conviction. The absence vt 
any power being given to the iiijuied person 
tu comppurolse when matters are liefore Die 
Revision Court is fatal by res son uf 
section 345 (7). 

lu my opinion, therefore, the offence cannot 
be compounded at the present stage. 

ATL.IHQ, J.^I have had the advantage of 
perusing the judgment of my learned brother, 
and concur in the conclusion at which he 
has arrived on the preliminary question for 
our decision. 

fn my opinion section 3(5, Criminal 
Procedure Code, is exhiostive of the edr* 
cumstances and conditions under which 
compositioQ cau be effected. No other mean* 

(1) u JikI. Cw$. 6g6j 62 A. l5Ui 7 A. L. J. 10;^: U 
Cr. L. J. 903. 

(2) a lad.Cts. IM; 37 A. 137; 13 A. L. J. JOh Ifi 
Cr. L. 9 . 347. 

. ; 
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fug can hf* criven ti> claose (7), With gmt 
to the learnad Jodg^a who decided 
Piu'H'i V. Emperor (1), I caunot see how 
an order permitting composition can be treat* 
ei ns an incidental order'* within the 
meaning of Haose (d)of section 423, CHmi* 
nni Procedure Code and I do not think that 
section confers on an Appellate Court any 
powers relating to composition independent 
of section SUo. 

Ur rnt Couer.^Dealing with the 
revision petitions on their merits we see 
jiu reason to interfere with the convictions. 

regards sentences, the Public Prosecutor 
represenU that in view of the family nature 
of tho quarrel and the other circamstances 
of the case, it is not necessary to send the 
petitioners (who arc now on bail) back to 
prison. We are disposed to take the same 
view, and we reduce the sentences in each 
case to the terms of imprisonment already 
undergone by the potitionere. The bail 
bonds are discharged. • 

Conr/cftii^ni upheld ; Senfmet redwed. 


BOMBAY HIGH COURT. 

CatMiBAL RavisioH Arruc&Tioy No. 187 
OP 1915. 

Aogusi 12, 1915. 

preren^— Mr. Justice Shah and Mr. Jostice 
Hayward. 

OABAX DAUD— Accosbo 

rerviw 

£ M PK RO R — P ROs B cCTOa. 

Tn'ol— Cnvular* o/ Utfit 

Circular 37-*7n'«< Ao/ofae, ij Af 

o/ rteciimf lo ileffnti 

A trUI of an accoted prnoji wi a Sunday or any 
other boUday would not necriMrilr make tbo pr^ 
eueOinga invalUl, hue Uirtogular aa Wing contrary to 
tlio provtainna of Circular Ni>. 37 of the CHiuiaal 
Cirouture of the Bootbay High Court, [p. 362, 2; 

p. 323, cu). 1 J 

Wherv, therefore, (!ic (rial of ao acouaod waa com. 
mcnccd and pnirlically finUheO on a ^uday, (Iw 
nccuaed beins unable to enguirc a Pleader, and (be 
judinurnt waa pronoonced on (he followiag day: 

(1) that there was an invgnlarily in pro* 
Qoduro nhieh had prejudiced the accused who could 
Pot be said to have had a fair opport unity to defend 
biaiolf; •(p.^S3, col. 1 .] 

(i) that tho fact that (lie avonied did not eik the 
Court to adjourn the enao did not make any differ* 
oneo. 

Crimioel applteutton for rerisioo from 
conviction and eentence passed by the Firs 


Class bfagistrate at Paedbarpor confirmed 
on appeal by the Sessiooa Judge at Sbola* 
pur. 

Mr. Jinnuk (with him Mr. D. 0. DalvO$ 
for the Accused. 

Mr. S. S. Potkar (Govcrr.menl Pleader), 
for tbe Citiwn. 

JUDGMENT. 

SiiAU, J. — The petitioner in this case was 
arrested on a charge under section 457 
of the Indian Penal Code on the 13th of 
January 1013. He wts kept to costody 
at Pandbarpur and tried ou the 17th of 
January 1915, which wa.s a Sunday. The 
trial was commenced and praclieally 
finished on that day. The Judgment was 
given on the 18th of January. He was 
convicted and sentenced to eighteen mooths’ 
rigorous imprisonment. 

In the petition before os he has 
complained that he was improperly tried 
on a Sunday, and that if he bad oot 
been so tried, he would have been in a posi- 
tion to engage a Pleader and to defend him- 
self properly. It is not argued before ue that 
the trial held on a Sunday is illegal. U 
teems to me, however, that having regard 
to Circular No. 97 of the Criminal 
Circulars of this Court, ordinarily it is 
not proper to bold a trial on a Sunday. 

In tbe present case it is not suggested 
that there was any urgency or any special 
circumstance for adopting this unusual 
course. I am, therefore, of opinion that 
under tbe circumstances of this case 
it waa not proper for the Magistrate 
to have tried the petitioner on a 
Sunday. 

From the facte disclosed in the petition 
here and from the report of tbe Magistrate 
which was called for on tbe petition to 
this Court, it appears that the accused 
was probably prejudiced in this case on 
account of the trial having been held ou 
a Sunday. While he waa in costody at 
Pandbarpur on tbe 15tb of January, he 
bad sent a letter to his father at Hotgi 
through the Mamlatdar informing him 
that be was arrested and requesting bis 
father and mother to go at once with 
money to Pandharpur. The mother arrived 
at Pandharpur with tbe money on Sooday, 
tbe I7tb January, after, the trial was ove 
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If the tti&l had not been held on the 
17th Jannai7, it la probable that on the 
folkowjDg day tbe aconaed voald have been 
in a position to engage a Pleader and to 
make aaeh amuigement for hie defence aa 
he might have tbonght proper. Under 
these circa natancee it aerms to me that 
there bae been an irregularity in the 
procedure which haaprejodiced the accuaedi 
and that tbe accoaed cannot be eaid to 
have had a fair opportonity to defend 
bimaelf. It ie quite true, aa pointed out 
by the h agietrate in hie report, that the 
acooeed did not reqaeat the Court on the 
17tu to adjoarn the caae, and when he* 
waa aekad whether he had a Pleader, be 
eaid that be had none. Bot thia circam- 
•tance by iteelf doea not, in »y opinion, 
affect the cooelneion which 1 have already 
etated. 

The reevH, therefore, ie that «e eet 
aeide ilie conviction and lentence and order 
a re>trialof the accated accoiding to law. 

We leave it to the Diatriet Magistrate 
to determine whether under the circuuetancea 
the re*tria] should take place before the 
*ame or any other Magistrate. 

Hifwaiip, J.* I concur. I have no doubt 
that the applicant bona fidt intended to 
engags a Pleader. He wee arreeled on 
Wednesday night and on tbe »idey sent 
a letter to bis father asking for pecuniary 
asAietance. In reply to that letter, hia 
mother arrived after tbe trial was over 
on the night of Sunday. It is true bo wes 
^pkad at the trial whether he had got a 
Pleader, bot at that time having no answer 
to hie letter, he natarally replied be had 
nut got a Plenderi When bit mother 
arrived on the night of Snnduy, the trial 
was practically over. It was not, therefore, 
annatural that she also did not specifically 
mention the need of a Pleader. It is 
moreover to be obeerved that there would 
probably have been no opportunity of 
engaging a Pleader ou the epot on that 
day, which waa a Sunday when Pleadera 
would not ordinarily attend tbe Court. 
.The trial on a Sunday or any other 
holiday would not necessarily make tbe 
proceedings invalid, bot it would, in my 
opinion, be irregular as contrary to tbe 
provisions of Circular No. 37 of tbe 
Circnlars of this High Court. 

'd3 
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It seems to me that the applicant was 
distinctly prejudiced by this irregularity 
in reepect of his right to be leprusentcJ 
by a Pleader, a right given to every 
accused person by the specific provisions 
of section 340 of the Criminal Procedure 
Coda. The case against the applicunt was 
not a petty one hut serious, and was, in 
my opinion, one in whirh it was desimble 
that he should be <kefended hy n Pleatler. 
It ia, therefore, necessary, in my opinion, 
to set aside the conviction and sentence 
and order a re*trial, which should he either 
before the same Msgietrate or such other 
Magistrate aa might be selected by the 
Uietrict Mag i itrate . 

CoHPictioH nnJ hhUhco ttl tttiJe. 


MAUU4S HIGH COURT. 

CKiuiHst. ArPSAU Ko. or 1915. 

October 22, 1915. 

F/vsea/;— Mr. Justice Abdur Ualnm. 

In w N, VKNUGOPAL MUUALY— 
Aprri,UMr. 

fKmmlCv4v (.Ic' pfltsuO}.,. 
grera • r 

Set^itu 4*5 of iIk* IimIIss Pfnul Cutfe 
r««|U>ie. aed »oi »•>*. fhu' lu rcbrCilulo (ho 

c^tiw wf ebraUng. tbo wrT>ii^ul vain mupt bo 
BMde out of tbe penoii dn^elrcd. It tiuiply provjJ«« 
(hat (bere may bp either wrouirful |o «0 (o ihf porsou 
dceen’cd or wrunffsi gsin (o tlic wrsoii who 
deceiere [p. U54, col, t.j 

IfAon HrapA V. emf»re*t, STo |*. H. IS90 Cr. (<>1 lowed. 

Appeal against the order of the Court of 
the 3rd presidency Magistrate, George Town, 
Madras, in Calendar No. 12355 of 1915. 

Messrs. It, Sbaditaopachariar and R. V, 
Ro*c, for tbe Appellant. 

Tbe CnHTo Protftnior^ for the Government. 

JUDG51ENT.— 1 think that in this case 
there can bo no dnobt that the convictions aie 
right. The accused stimehow or other got 
hold of orders sent to two different lii nis kiuI 
sent value payable articles to the prraous 
who had sent the orders, in oue case it 
appears that the articles sent were not v?hat 
were wanted, though , as staff'd, it may be thet 
the market price of the articles actually sent 
was the same as or even a little more than 
the price of the articles ordered. In the 
other case, it Appears that three tioA of t, 
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Imvltcnliiv riM‘^k*ijie were WAnt^d, aod th© 
Accused larger tins. The evidence 

is (iiHt they were pracliraDy of the same 
value as the three tins oixlrrd. The accused 
ill common with a large numlier of other 
persons in Georgetown can*y on the bosmers 
of what is called “V, P. firms**; that is to say, 
when men living outside Madi'as w'ant certain 
articles which are to !« had at the market 
these men receive their oidenr, boy the 
articles and send then by value payable 
parcel realising the price in that way. The 
profit they make is the commission which 
they rereive from (he shopkeepers. I think 
there can he little doubt that proserutioo 
witnesses Nos. *2 and 7 were really deceived aa 
to the man they were dealing with. They 
thought they were dealing with two other 
firms and not with (he accused. The accused 
ondoubtedly also made a profit in the 
nature of cornmiKeion. It ia argued by 
the learned Vakil for the accused that, 
granted there was deception, there was no 
fraud or dishonesty within the meaning of the 
Indian Penal Code, and he has cited in 
support of his contenliun a ruling of tba 
Punjab Chief Court reported as 
Ku/in dVngA v. ^fBpr<« (1). I am of opinioo 
that there was clearly dishonesty in (his case, 
the dishonesty consisting in the wrongful 
gain which the accused made by imposiugupon 
the prosecution witnesses Nos. '2 and 7. The 
law does not rtgoire, and does not say, that 
the wrongful gain mast be made out of 
the person deceived. That ia the other caea 
of wrongful loss which also is a conetituent 
of dislioiieKty. Jlut the Code providea that 
it may be either wrongful loss (o the person 
daceived or wrongful gain to the person who 
deceived. I confirm the convictioue, but this 
ia apparently the first offence of the accused 
and the sentences are heavier than called 
for. The seoteuce on the first charge is (wo 
mootbs’ rigorous imprisonment sod a fine 
of Be. 250, in default further rigorous impri* 
aonment for four months. The sentence on 
the second charge is the same. The seuteoces 
of imprisonment are to run one after another. 
The accused is said to have already under- 
gone about teu days’ imprison ment. I remit 
the rest of the senteoce of imprisonment. 
The fines will stand. 

ConnW toM offirntd: Senfenee eiodideJ. 

(0 SK? K. IS9P,Cr. 
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BOMBAY HIGH COURT. 

CKiMiyAL Appeal No. 113 op 1915. 

May 15, 1915. 

JWj&n/: — Mr. Justice Beaman and 
Mr, Justice Macleod. 
LAKSHMAN TOTARAM— Accitsbo 
— Appuesyr 
t'eruu 

K M PE RO R — Kasroy s e st. 

fftiifernff Art (I SA, 14S— OnWiief fnel 

•- St^temfuf moife hg nitiMM hf/ort Co^tMHting ifopi^* 

hntf, uitmMbflUf *•/, »« rrwt»friYn«w pro 

CH Prwtkf—Frorcdurr. 

The applicalioaof aeeiioa AAof the KtiUeuce Act ja 
^crimiMl cfi»es <iuKht (o be confined wttbio the 
narrowckt limit f. ^Vhere a witneeeie neterial, justice 
requires that he shoo Id. if possible, bo osamined at the 
trial 10 the preseuve of tbo accused. Whera tbo art- 
dence of a h Unesa is not inatenal, theie ia no need to 
inthMluve it under sedion 33. [p, 3A7, col. 11.} 

Where in a bessloaa iriali the evidenca of au 
aliacbt wUnesa wrs very nalcrial and waa railed 
by the tiessioss Judge in his charge to the Jury, 
but l»e KRs not pKHluccd lUhnutfU he resided vitbm 
il»e Cnun’a jurisdiction and c<>n1d bava been procured 
nithnqt any very great delay or expense: 

iirlA, that the deposition aught not to Kara been 
a^lmitted nod was oet evldeoce. fp 367, col. 

Where tbo out Ire evidence of tha compUinant 
iei«ea before the Uagisirate was admitted as a 
wIh*Io during tha cross* examination of that witneti 
in tlio Besalooa Cour« and wbera it waa intendad to 
be a>cd to ceutradiet bCm: 

Jfrid that it was cootrury to principle to admit 
lUv erUlaDco Id this manner wilhont Qrst drawing 
tha attention iff the wMnesa ti> every point upon 
which it was to be used to contndict him. ^p, 368, 
wl. l.J 

gfMWr.teln every vrlminal trial. Judges cannot ba 
too eaxaful tn cnafoem strictly with ilie prineiplea of 
eridence. fp. 363, col. t.jl 

Cn'mmtl appaul from conviction sod 
sentence passed by tbe Additional Sessions 
Judge of IChandesb. 

Mr. Velinkar, with him Mr. P. D. 
ShiHffne, for tha Acenaed, 

Mr, S. 8. Bofjbur, Qot*eroment Plender, for 
tbe Crown. 

JUDGMRNT.^In this case wa are of 
opioion that (ha conviction and sentaDce 
must be reversed and set aside. There are 
points io the ease which tell Very 
strongly againsC the accused. All these 
points have not, tu our opinion, been satis* 
factorily clear^ up, Thm are other 
points ID (be case, however, which create 
so s(rong and reasonable a doubt as makes 
It, in our opinion, impossible to uphold ihg 
conviction, - - • 
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Th9 partieoUr facU which Rre DeccssAry 
to be mentioned, rr alleged by the proseru.* 
tion, nre that, on the S3rd of July 1013, 
the complainant, Sapdu, an old man, par* 
choaed two stamp'papere of the value of 
Be. 6 and 4 respectively with (he object of 
eaecoting a mortgage of one of his Kelda to 
a man called Dagda for a sum nf R$. 1,000. 
He says that he was in need of (he nnniey 
to pay a Savfcar Patil to whom, it appenv^, 
Dada himself was also indebUnj. Having 
procured the stanip*papera, the complainant 
Sapdo, contends (hat he took them to 
Waman, (he kuikarni of (he village, with 
the object of getting (he mortgege dee<1 
drafted, at any rate, (o the extent .-if 
obtaining the boundanea nf the land, which 
be proposed to mortgage, from the knthinti. 
The kHlktirni declined to write the deed 
ontil the mortgagee was brought before him. 
It is part of the complainant s case that 
(ha kufkorni desired to write the deeil in 
order to obtain the writing fee. Supdn says 
that he then went in quest of Uagdu udio 
lives in the village of Mamoorabad. some 
diaianeeaway from Xeri. Dagdu, acei>r4ling 
to Sapdu, wae unwell and refased to leturn 
with him and w’hen Supdo retnrnotl live 
daysfater, on the 2bth of jqly 1DJ3, he says 
that be learnt (hat Waiaan had given (he 
blank papers to Laxman Tolnram. Two 
days later Supclu aay» that he was informed 
that Lax man Totarani Imd forged a sale* 
deed of ;lrd of Survey Xo. 57, u Innd 
belonging to Supdo in his (Lax man Totn* 
ram*e) own favour. It appears that, on the 
28tb of Jaly 1913, Laxoian Totaratn. the 
accused, did present such a deed attested by 
four witnesses and written by one Nathu 
Laxman purporting to be signed by (be 
line or mark of the complainant, iiopdu, for 
registration at the Sub'Kegistrar's office 
at Jamoer As the executant, Supdo, was 
not there, the Registrar refused to regider. 
SubseQaeotly, on the ISth of August 1913, 
Sapdu filed a complaint against both \7araan 
and Lax man Totaram io respect of the same 
deed which had thus been presented for 
registration. This complaint was verified 
on tbe 20ih of Anguet 1913. Ou the same 
da^, the accosed Laxman Totaram applied (o 
tbe Registrar for notice cailiag apon tbe 
.oomplainant, So pda, to appear and acknovr* 
ledge the exeeatioii ol the deed. Tbis 
'notice was served on Supdo' bnt he did not 


ci>iiipjy with it. Accovilmgly, on the SOlli 
Aognat the Sub-Rcgi‘<tnir fiiuilly 

dcolinctl t«i register, ntnl, uccujsling to a 
atnteineiit nimle by Ihc fK’cusi'il before (ho 
51agistmU*, Mr. Jogicknr, llio irniiogncd deed 
was returiie<l Io him by Xnw* (bo 

trinl upni I ho c*miplniiil tnodo «»ii tlio 
AugM'^l hy Slip* I II wns •'t'fcri'i'il ni Ibo lir^t 
iiiKinitce by ^Ir. ICcIluo, the MnSHh^fc («> 
wboin the (’oinphiint vvim |>iVM*ntod, tn u 
w*rMhr^f>^ |•:l||cll Mr. U'loji h'r proliruiiniry 
iiivesligaliuli. ThU i»vc\tigjiti«»n fl|ipoiirs to 
have g<'ne mi fi>r nomio lion* bclvvcrn tiu* 
'JOib nmt :kKli of Augnxt. It is a eiirioi s 
circiimstancu that alt hough the iiH|uiry wuh 
into tbe allogc^l forgery of ihix K:i1ooleiKl, iho 
Uce^l itself wa^ not before the inquiring 
officer. He oppears t«i have procin^od (ho 
particulars of il. the imne'i (»f tbv writer nml 
attesting witnCAHw from the Khgixinition 
Office and it is (hu« clear thnt (lie ilevd 
w’aa with the Kcgislrar while Ihc inquiry 
was in profc'ivss. AftenvauK by the order 
of his superior olhm*, Mr. Kolkar. (ho 
MiaHiftih/o/. Mr. Kn<i]i, nhluiucd (he devil 
pmUahly. though (his in nd nppiuvnt from 
his own ri'pi^rl, fr*>in the ai*«'Usi'd hiiu^^idf 
and forw’ardisl it t«» Mr. Kcihar. That 
Magistrate, afterduly r •nsKlvrinq the pro* 
I ini inary irntuiry miidc by the 
Mr. liaoji, disiuisscd the comphiiiit under 
section Ji)3« that is to say. the conclusion 
of both ihv>e oJlirvra w*:ia (hat thero 
was not even a p//'>nr( fu- ic c.'ive n gainst (ho 
accused, Lax man Totaram. The Sessions 
Judge, pi'iib.ably Mr. Cleiuonts, dircete<l 
futtber iiiiiuiry unilcv section 4.(7 of the 
Criminal Procedure Code. This inquiry was 
entrusted to another .Magistrate. Mr. .logleknr. 
ndiu took it up sometime in March J9L4 and 
appears to have gono very thoronghly into 
the matter. 5b ny w itnei»es were examined 
before him aiul be w’rotc an ehib>rate judg- 
ment ending with the dischaige uf the 
aeensed persona, Waman and Laxman Tota- 
ram. It is to be b.trne in mind that np 
to this time Iwth these men w'ere charged 
eqaally by the compbirant, Sopdu, with 
tbe forging of (his sale-deed. On the .27th 
of Noveiulier 1314, the ^?ea5ions Jmigu (.Mr. 
Dut() this iicue, we believe,. (Hmagh* tine is 
not apparent on the record) actiirg under 
section 43^ of tbe Criminal rreVedure Code, 
sflrected 5U’. .. JvgJvkiu* ..tuo cumn^i tjio 
accused person. Las man Totaram, to the 
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S^Rinn^j, He j^coept^l the MapUtrat®'* con* 
cldftJon with rcfrnr^ to the other accnsed 
Wamen. 

Novr (he statement of Wamao tbron^hont 
had been that SapHa'e story abont giving 
him the two blank stamp- papers in oHer to 
write the mortgAge>deed npon Ihem waa 
ab«olately fa1«e, and this story, as we have 
now ebown, appears to have been accepted 
by three inqoinng Magistrates and the 
Sessions Judge himself. Bnt if that story 
is true, it strikes at the foandatiou of the 
whole case, and that ie otie point which, we 
thiulc, tells very strongly in fsvour of the 
aeoQssd Las man ToUratn, If we are 
eorreot in saying that it was Mr. Dntt 
himself who directsd Mr. Joglekar to commit 
Lasman Totaram for trial, then it ie clear 
that the trial conducted before that learned 
Judge wonld have been, from the prieoner's 
point of vi#w, open to very serious esception. 
We have not the learned Judge's order under 
section 436, but we presume that be must 
have entirely rejected the whole of hfr, 
Joglelcar’s reasoning and appreciation of the 
evidence, so far as that went in favour of the 
acenisd Lasman Totaram. 

If are right so far, then it U eqnally 
clear that when Lasman Totanm's trial 
began before the ^eaeions Judge, that oScer'e 
mind must have been considerably HjinioJ 
Bgainst the accused. We do not mean to 
impute any impropriety to the Judge in this 
matter sinrr. no d*mKt., it is the practice in 
the mofiift«il tn direct Magistratee under 
section 433 to commit to the Sessions Court 
and not infrequrotly it is the same Judge 
who, after boring made the oider under 
section 436. hitn«e]f tries the caee. On 
general principle*, howev^'r, this we ebonld 
say, i*. where avtJdable, very undeeiruble. 
And where the esse, as here, presenU so 
many doubtful points, it is a consideration 
which, we think, ought not to be entirely 
overlooked. B it we do not cuske it in any 
w«y determinant of oar decision. That reste 
up‘*n reaHMii^ dpAwn fr.m the evidence on 
rec«*rd as it stands in the light of certain 
^mitted facts and dates. It u quite clear, 
is our opinion, there would have been no 
ounvTOiTop of LavTuau Totaram hut for bis 
own epuduct.* What tells most strongly 
againet him is that verv ahor*]y after tbe 
inquiry uouduuted by Ale* .Seikar had re- 
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snlted in tbe dismissal of ths complaint, the 
accQsed, Laxman Totaram, managed to lose 
the impugned sale-deed. HU account of this 
is that after the termiuation of thU inquiry 
in October 1A13 be had taken tbe deed to 
a Vakil to obtain that legal gentleman^e 
advice upon it. The Vakil then informed him 
that since registration bad been refused and 
could not now be obtained, tbe deed was, for 
all practical purposes, mere waste paper. 
Adopting that view, the accused eays, he 
took no particular care of it and that be 
believes that be dropped it out of bis pMket 
while driving to hie own village. The fact, 
however, lends itself to sinister comment and 
it is the more regrettable in a case of 
ibis nature that a document which is alleged 
to be a forgery should not be before the 
trying Court. 

Again, tbe prceeootion most strongly 
relied upon, the testimony of the four attesting 
witnesses. These agree in esying that they 
did not attest the eignatnre of the complain- 
ant. Supdu, at tU. That eiguatare, as we 
are told, takes tbe form of a mere line which, 
tbe writer says, was made io his presence by 
the exeentant, Snpdo, and tbe at^tatioo of 
tbe witoessee ie intended to guarantee that 
fact. All of them, however, esy that the 
deed was brought to each separately by 
Lax man Totaram and that each in turn 
thus attested it, although tbe word ^'attest" 
eo used is really an abuse of language. 
What they did attest was merely the deed as 
itetood, having a line which was said to bethe 
mark of Supdu, and that is, of course, no 
goaraufee that the line waa in fact drawn by 
Supdu himself. It is i^nntended, and there is 
force in the coDientioD, that this is the kind of 
story which witoessee, situated as these wit- 
nesses were, would have been likely totell. They 
knew that there was a great trouble about this 
document and they might very well have 
thought that tbe safest couiee was to tell 
a story which, whatever the decision of the 
Courts might ultimately bets to the genuine- 
ness or otherwise of tbe document, would 
have exposed them to no risk. There is, oa 
the othw hand, tbe writer Nath a who, of 
•• obliged to substantiate the version 
of tbe aecnsed. His position is quite differ- 
ent from that of tbe attesting witnesses and 
since he did write tbe deed and purports to 
■have witnessed tbe mark made by Supdn, 
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h* odoldbardly go baok opoo ikai in his 
evidenoe witboat raakinf biinsalt liable as 
an abettor of forgwy, if there had been a 
forgerjT. Hie evidence, thereforei altboagh it 
tells in the aooaaed'e favour, has to be 
materially diacoanted opon such groands. 

The proaeoatioD, again, very strongly 
relies upon the faot that the accused, al- 
though he must have known that 
no registration could be effected in the 
absence of the exeouUnt, Sopdu, took the 
deed to the Registrar's office on the 2$th of 
July. 

It is further urged upon us that the accus- 
ed says that tbs dead was in faot executed 
by Sopdu on the^Sth of July, whereas the 
evideuce in tbs ease proves conclntively that 
he was not in Neri on that day. It is, indeed, 
tbe oondnct of the accused bimself with 
I'sferenee to the registration of this document 
which has ocoaaiooed us so much difficulty 
in coming to our couclusion on the case as 
a whole. It is true that he must have known 
that hie iourney on the 88th to Jamntr could 
produce oo result and tbs only way it can be 
explained is by adopting his own explana- 
tion, namely, that he believed thatSnpdn \ras 
following him However that may be, Supdu 
did not come to the Registrar's office and it 
was not until the 89th, the very day oo which 
Supdn'a complaint was veri6ed, that tbe 
aconssd applied for notice. How after that 
notice had been served and not complied 
with by the complainant, Supdn, aud, ae a 
result, registration had been finally refused 
by the Sub-Regisiraroo tbe 30th August, 
the accused took no farther steps whatever 
to obtain registration of the deed. It is, 
therefore, true that by the time the deed wae 
lost, it could have been of no use to hiox. 
It had remained unregistered till the time 
prescribed for appealing had elapsed. The 
rejection would, therefore, have bean final 
and the deed being Qnregisteped,coold have 
no legal effect. HevertbeUss, if the accused'e 
story is true, it is strange that he shonld 
have allowed a gsnnine document of this 
kind to bsoome nugatory without an effort. 
Against this, most bs set the consideration 
that a complaint bad been actually made 
by that time with reference to this very 
deed and that the complainant declared that 
it was a forgery. In such circumstances 
the seouaed might well have thought that 
there was very little likelihood of an appeal 


to the Registrar being snrcessfnl, at any 
rate until the criminal inquiry had terminated. 

Now we have to consider another point 
which if of capital importance. The story 
of the complainant, Supdu, is that h« required 
Ra. 1,000 from Dsgdu and Dagdu had agreed 
to advance this to him upon a mnrtgsge. 
It is obvious thstnpnn this point the evidence 
of Dagdu was very msterial. He was not, 
however, exemined in the Sessions Court, 
but the Judge appear* to have admitted the 
deposition ha made liefnr* the Magistrate 
under section 33 of the Indian Evidence 
Act. The conditions of that section, how. 
ever, have not been complied with and no 
attempt appears fo have been made in tlie 
Sessions Court to comply with them. Dagdu 
is, we are informed, still alive. He resides 
in a village within the jarisdiction of the 
SessioDt Court and his attendance could have 
been procare<l without any very great delay 
or expense. Now, the application of such a 
section se 33 in criminal cases ought, in onr 
opinion, to be confined within the narrowest 
limits. Where a witneM is material, justice 
requiree that he shouM. if possible, be exa- 
mined at the Irial in the presence of the 
accused. Where the evidence of a witness 
is not material, there is no need to introduce 
it under eection 33. In this case, there can 
be no doubt that Dagdu's evidence waa 
very material and the learned Sessions 
Judge has relied upon it in his charge to rlie 
Jury. There con Id have been no serious diffi- 
culty in bringing him before the Court and 
it wae the right of the accused to have him 
there subjected to crosa-examination, so that 
the Judge and the Jury might form their own 
opioion ol the trustworthiness of the witness. 
It can only be in very extreme cases that it 
is right to make use of the evidence of an 
abeent witness under section 33 in a criminal 
trial where that evideoce, if true, would 
be extremely material, and this cer- 
tainly was not such a case. We think, there 
fore, tbit tbe deposition of Dagdu ought not 
to have been admitted at all and ia not 
evidence with which we are competent to 
deal DOW. 

Again, it appeare to us in view of all that 
bad occurred that tbe evidence of Waraau, 
kuikemt, was very me ferial. Tl'e prosecu- 
tioD might well say that since that evidence 
practically destroyed diKir mM'ii cAwe. it we a 
Dot for them to call him. We think, how 
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ev«r. that Uic itself might very well 

hnve reclaim! hi^ rateudaoce, even if the 
k. cused l>ftJ declined to eftU evidence on hie 
.nvii behftll If AVamen lied i?iven evidence 
III tlie C^iirt of the «ame kind hie state* 
mont mode during the inquiry before Mr. 
Joglekar and if that evidence had been belie v- 
etl, it i^ difficoU to i^ee how the present 
conviction >'i old have lieeii arrived at. There 
iivo other \viti.c<'>es who w’ci'e evanr.neil nt 
earlier Maccs in the Cinirse of this ir>quir>s lm( 
who were not trndewl for cross-es a nil nation 
in the SesHions Court, it U the arcoseira 
allegation that had many of these witnesses 
been cross-examine<i at the trial, their 
evidence w<*aUl have l>een of great aaaistance 
to him. 

Another defect in the prt>cetlure of the Ses* 
aions Judge is that the entire evidence of the 
coruplniimnt given before the Magistrate, Mr. 
Jogiekar, was admitted as a whole during the 
cross.examination of that witness. Now, it ia 
quite clear that if hia previous deposition was 
intended to contradict him, it was contrary 
to principle to admit the evidence in this 
manner >YithoQt lirst dm wing the attention 
of the witness to every point upon which it 
wan to be nsed to contradict him. It ja 
equally clear that if the .statement was intend* 
ed to corroborate the witnese as a whole, 
it could not have been pal in in cross- exam in* 
fttion. M’hat actually happened, appears to 
have been that the witness was ohl and Uenf 
and as the accused desired to make use of 
many statements in his former deposition 
which the prosecution had neglected to elicit 
from him at the Sessions trial, it was suggest- 
ed by the cross- examining Counsel that if the 
witness admitted generally that all these 
siaiemente were troe, they might be put in, 
thus saving a great deal of time and trouble 
in the way of repeating each question and 
eliciting the same answers from him again 
in detail. To such a procedore no serious 
exception need be taken, but when it is com* 
billed with the same use of the same material 
for the purpose of contradicting the witness, 
the procedure followed by the learned Judge 
IS obviously obectionahle, and we think that 
in every criminal trial Judges eanriot be too 
careful to conform strictly with iba principles 
of evidence. 

Now, in the absence of Dagdn’s evidence 
before tbe3essioaa Court we should certainly 


not make use of any part of the statemra^ 
he made before the Magiatrate which, we 
think, hid been wroogly admitted, to pro* 
judice the accused . But there is xuach in it 
which favours the accused person here and, 
therefore, we think no injustice can be done 
if we point out that Dagdu clearly had not 
the command of so much mosey as to be able 
to make a loan of Ra. 1,000. His statement 
beft^re the Magistrate, such as it is. suggests 
to Oft that the preliminaries of Supdn'e story, 
in so far as they relate to the drst transao* 
tion with Dagdu, are probably untrue. If, 
then, we find the story ahakeo at its founda- 
tion hy the statement made by Waman on 
his own trial and accepted there and if wu 
find again that the preliminaries of that 
story are not borne ont by the evidence of 
the only material witness, Dagdn, it it clear 
that the conclnaiona reached by the learned 
Judge and one Assessor become at once 
exposed to criticisms from points of view not 
taken by the Judge himself and are open to 
seric>us ami reasonable donht. There is, lO 
our opinion, an antecedent improbability in 
the it'afkoni having deliberately given these 
blank papers to the Patil, Lax mao Totaram. 
No reason is suggested why he should have 
done so and since it is the c.implainant'a case 
that he (the kafiurar) wished to retain the 
papers in order to earns fee by drafting the 
mortgage-deed npoo them, this cor.dnct be* 
comes the more inexplicable. Then we have 
his own statement that they were never 
entrusted to him and that he never saw the 
papers. We say this from the attitude he 
adopted throughout the double trials in which 
he was himself an accused and there can be 
no doubt that had he been called, he would 
have adhered to ibe statements he then made. 
The fact that he was not called proves 
conclusively enough that the prose cutioA 
did not expect any assistance from him. 

Then, again, there is to be considered the 
undeniable fact that after this complaint had 
already been made against him. the scensed 
required the Snb*Kegistrar to issue notice 
to the complainant, Supdu, to come before 
him and Hcknowledge the correctness of the 
deed- If it had really been a forgery, it 
seems stAnge that the nccneed, Laxmas 
Totaram, should have taken no bold aconree 
at such a time. It may be suggested that as 
he had the writer with him and inasmuch as 
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Saptla oannot write et ell, ha migrht hope 
eaeSly to prove, in faee of Sopdo'e own 
denial, that the line oa the docoment wae 
really Supdn'a mark. A^in, it is a sironcr 
point which we have not overlooked against 
the aecQsed, that the consideration he alleges 
for the forged deed ie money which ha eays 
that be advanced aboat a year before the 
events we have mentioned, occarred, on the 
occasion of the marriage of Supda's gmnd* 
danghter, Tulsi, with the aecu«ed’BSt)ii, Kanya. 
There was aach a marriage undoubtedly 
and we may accept Qan pat's (eon of 
Sbpdu'a) ataiement corroborated by that 
of the accused, that the marriage occurred 
lOTDOwhere about June 1012. The story 
which Supdu tel la appears to us to be, 
on the face of it, absurd. He aaya he 
himself was wrongly conBned and that he 
contributed Rs. bO only to the marriage 
expense while Lasmao Totaram defrayed 
the balance. On the other hand, it has 
not been made deer on behalf of the 
accused that he really es pendent IN. 1.000 
on Supdo'e account for the purpose vf this 
marriage. If that be the true story, 
IjaxtDan Totaram should have had little 
difficulty in proving this by the production 
of vouchers and memos, of accounts. Kothing 
of the kind was attempted in the Sessions 
Court and Coao«el for the appellant here 
protests that the point did not occur to 
any one during that trial, and that is 
the only reason why the accused did not 
meet it. It Is certainly true that no great 
stress eeema to have been laid upon this 
point, obviously material, even esseotial, 
we might Bay, though it is. 

Lastly, the Government Pleader relies 
upon Sakharam's evidence. In our opinion 
he belongs to a class of witnessss with whom 
we are too familiar in mcfoasil experience. If 
we could have «aid anything with confideiKe 
about any part of the case, we should 
have said that (bis witness, at any rate, 
was entitled to no credence whatever. He 
pretends to have come from bis village 
which is at a distance of eome fifteen 
miles from fieri on the evening of the 
22nd of July. He admits that be is a 
relative of the accused and that is the 
sole ground upon which the leurne*! 
QovemmeDt Plfsder inaiete that he ought 
to be belie v^> But if he irers the 




relative of the accused and not acriuaintad 
with Supdu, it ia certainly strange that 
he should n<)t have gone tn the house of 
the accused, the Patil of the village. 
Kest morning he learned that Supdu and 
his sou hud gone to the kttfk'irni. He 
followed them there just in time to 
witness Supilu making over the two 
stamp* pa pera to the and r^^fiucsting 

him to HU theui tu with the bounJaries 
of his land. Ue then appears to have 
departed, accompanied by Supdu, to n 
village in which Oagdu <locs not reside. 
The whole of his story is aUsolutely false 
and teiwls to slrengthea doubU arising ont 
of the many grounds we have aliea<ly 
iodicated. 

Our conclusion upon the whole matter 
ie that although we think the case is 
one of very grave suapicioo against the 
aceuetd, there survive so many elements of 
doubt and the trial is so irregular in 
more than one important paint that it 
would be unsafe to coniirm the conviciW) 
and sentence. We, therefore, set it aside 
and direct that the accused be acquitted 
and discliargetl. 

CoHtiefinn >fSi<U. 


MADRAS HIGH COURT. 

CaiaiNSL RifviscoN Cask No, 4fi8 op 1915. 
(TsKSg CP No. 40 OP 1^1*0 
CaiMiNat. Appiau No. 4*i7 op 19.5. 
Septomber 28, 1915. 
rreprM/:~Mr. .lustice Spencer and 
Mr. Justice Phillips. 

fu r« KARUPPAN SAMBAN— Acco«bd. 

grtSeiwe Aef (I «t 1072^ , t*- 3X. M — f)yi ng i 1 «e 1 n mi 10 a, 

fJ—Ctriifiml* 9f eorirrtn*t* hy rrroprftnf 

mtu%H 

t% iertrie9*-gMtWaii/MV —Cfuninnl 

Code (Jit r 0/ tS9S;. «*. tes, SIX. 

As oral ktetoiBODt of a doeoasiH prryu«i to ibo 
eauM of bis doalh. If nade io the ahsmee of tbs 
eeeueod, nay bo proved by enyeas wbo beard it 
piade as wsU 19 by tbo persea who reconlrd k. Cp* 
460. eel. 31 

.Vbm« 0 H<fni v. Emptrer, 3 lud. *'a«. ^41: 80 
c. 3 C. tr. V. eso. lO Cr. L J. tan. re^rred to. 

It is uot Mcossery tn order to make a dyiee 
devleralion admj««thl^ in cridenco that the 
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Ma^'>fratp whr» rcr^M^n it lio ^'Mminod at a witneta 
»n fht cutf*. Tp- 300. cr.]^ 1* e.l 

in r 'Y Si>nir^aitn.fiC. til; 

r u X. r. V-lA«rtnai»r, $ 

' H . -N, /?. OiwnK^d frrnji 

'Vhcn rhc^ tltine cleclaraticm has appeedt^ <o 
II a vortidcftta that it has bsen r^ad d»er to tha 
4jp|ymsnt and dacUml lobe eofrw, aod this it 
iignfi] hj the lIap«T»tc who recorded Ihe state, 
mcnl, section 00 of the Endeiwe Act creates a 
presiim^ion that the circomtlaacet nnder which it 
is ^6ted to hare been taken, are tme. fp. Wl rol jl 

Cpnr deelantinn* which hare bees redseed to 
^tnie aresadw section 32 ( 1 ) of tha ErideBce 
Act admitted as relevant faets and become sab. 
"fasti ve cndeace of the cirenaitaoces leadiac to 
tho deceased perton'i death when the eaaseoftbe 
death is In question, fp. 360, eol. 2.] 

Th® Public Piwaitor, for fba Govam- 
nent. 

.Mr, K. S. JAffarama AitHtr, for ih® 
Prieoner. 


iim 


JVDGMBNT.— Apart from th® eeideDc® 
of prosocoeinn witness®® Noe. 7 aod 6 thtt 
lh®y recognise the eccaaed. which th® S®®. 
eiona Judge conaid®re doabtfol, there ie tb® 
evidence of prosecution witneMei No®. 5 
end 6 that they saw the aceoaeif fanning 
Away after stabbing, and there are three 
dying declaration® (Bxhibita D» B and H) in 
which the deceased named the accaeed as 
his SMsilant. 

Bot it in contended that Exhibit D, the 
principal of these, has not been properly 
proved, becauee the Magistrate who reconied 
it was not ssaminsd as a witneaa in the 
case. Reliance for this contention is placed 
nn In ihe maiter of fbe Ptfition of 5omiW. 
din (1), Oouridnt ?fom<ttudra r. Smperor 

(2) and ffTtap. ^*ifipcmr v. JfofbHra Thokvr 

(3) . A similar obMrvatinn to that is In tkn 
mattor of tho Pcfifiba of 5dmii*uddin (1), to 
the effect that when the Magietmle who 
records the dying declaration is not the 
Committing Magistrate and it ie taken in 
the absence of the accoeed, it is not 
admissible unless the recording officer is 
examined aa a witneet, occurs also in 
Panchn Dot v. Emjmor (4). The learned 
Jndgea have not stated their reasons for 
this position, nor hare they explained on 
what sections of the Criminal Procednre 

(1) 6C. 21hlOC.L. a II. 

<21 2 Isd. Ge«. $41; 36 C. 669) 1$ a W. K 
^0 Or. L J 1^8. 

($) 6 0. W. N. 72. 

<4) 84C.e«8r 11 C- V. K. 666; 6 Cr. t. J. 427 . 


Code at>d tbe Evidence Act it ie bued. In 
Ooundat Nomastidra y. Evporw (2) ft i® 
conceded that an owil sUtement of a 
deceased person as to tbe casse of hi® 
death, if made in the absence of tbe acoBsed, 
mny be proved by any one who heard it 
“We, as well as by the person who p®. 
corded it. That is safficieot for the pnrpose 
^ the case, as Exhibit D has been proved 
bj the Sob-Assistant Surgeon who heard 
^e sfateinent being made and signed it. 
With all due deference, we are nnable 
to follow the learned Jodges who decided 
In tho inatter of tko Potittrm of Samirtuldin 
U1 and Krnff.Emporor v. Tkahtr 

W, when they say that the only way of 
proving soch a statement is by calling a 
^rson who beard it made and permitting 
him to refresh hla memory from the 
writing nnder section )59 of the Evidence 
Act. Whether they are treated as written 
sUtements of deceased persons or sa written 
records of verbal statements, section 32 (1) 
albwe dying declarations which have been 
redneed to writing to be admitted as 
relevant facta. They tbos become aobstan- 
five evidence of tbe ciren&stancea leading 
to the deceased person’s death when tbe 
cause of the destb Is in qnestina. A 
statement taken in tbe absence of the 
aect^ from a witnw for the prosecatioo 
^ deposition* in Motion 
512, Cnmioal Procedare Code, but sectioDS 
157 and 158, Evidence Act, show that, if 
it satisfies the conditions of section 32 it 
18 neveriheless a statement’ and as such 
IS relevant whether the absence of the 
witness IS earned by bis death or by some 
other caaee which mekea bim incapable 
of giving evidence in person. «iftce the 
explar^tion to section 164 of the CrimiiwU 

^'Odo of 

18^, the objection to Magistrates not having 
ionsdietion in tbe case recording dying do^ 
cianitioDs haa lost its force. 

^in .Mtion 164, Criminal Prwednm 
vode, declare® that confeseions recorded 
nnder ibie section shall be recorded /« the 
nu^r preacnbsd by section 864 for 
wording the confessione of acrased persona 
bnt mere etstemeofs of witneseaa shall be 
^ « wo O^ wch msnoen as ara 
pwtrihed for recording evidsDce as the 

Magiitrife may think beet fof the piir- 
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poio. To Uy down, u was doM »n King- 
Knvgrvr t. Maihura Thakur (3), that dyin^ 
deolarattoni to be of o«e thoxild, le a role, 
set out the exact quealione *pnt to the 
dyinff person and the answer returned by httn 
i3» in effect, to insist on a procedure 
which the Code oii)y mskes oMi^tory in 
the examination of aecueed perenns. How 
far the Court will treat the facta Mated 
therein ae proved by such atatementa ia quite 
another matter. 

When, ea here, the dying deeUratioti 
haa appended to it a certiRcate that it 
has been read over to the deponent and 
declared to be correct and thia ia signed 
by the Ifagisirate who recorded the 
etatement. aectlon 80 of the Evidence Act 
creates a preaamption that the oircamatancea 
nnder which it ia atatsd to have been taken 
are true, the investigation by the hlagistrate 
being a jndicial proceeding, la Ihia cast, 
we have the additiooil aeeority that the 
Medical Officer w»a preaeot when tha 
atatemeni was taken and certiRed that the 
patient waa in bia aeaaea at the time. 

The other two atateinenta. Exhibito E and 
H. racorded by the Village Magistrate and 
the Head Constable, liave been proved by 
examining as witneeaea Nos, 3 and 4 the 
officials who took them. They also are 
Dot inadmissible, although the value of 
Exhibit £. the earliest atarement on record, 
is lessened by iU being a joint statement 
of the deceased and of P. W. No. 6 wbo wae 
eimoltacieoaaly wounded, so that it is 
difficnit to say how much of the etatement 
represents the deceased's own words. 

Some discrepancies are apparent by 
comparing the atatements of the deceased 
made at different tiroes with each other 
and also by comparing them with the 
depoaitmns of (be witnessea examined in 
the case, but they are not so serious as to 
east donbt on the essential truth of the 
proaecutioo story. 

We think that the Sessions Judge and 
the Aasewors were right in coming to the 
ooncluaion that the accused waa the person 
wboatabbed (he deceased. The nature of 
the wound which pierced the heart indicates 
bu intention to kill. Two motives have 
been put forward for the crime, one being 
the immorality ©f the deceased who was 
admittedly keeping the aeevseds sietsr, 


and the other being the deceased s refusal 
(o send liis sister. wl»o was the accnsed a 
wife, to her huaband. Both motives are 
i^iitioneil in the deceased's etaleroent to 
the Police, hot only (he former in hia 
statement to the Magistrate. The Judge 
fcept^ the latter. It is difficult to say 
which was the real cause of the murder 
but we consider * hat from any point of view, 
this M n.«( nut of those roses in w hirh we 
slirtuJil take the extreme step of sJtering the 
sentence from transportation for life tt* one 
of death, 

We, therefore, confirm the conviction 
and sentence and dismiss the appeal We 
do not interiere in the criminal revision 

case. 

Appeal and PcfiYibn ih'tMistedi 


BOWBAV HIGH COURT. 
CaiutXAi. ArnrsL No. 226 or ]d ]5 
July 29, .91$. 

prerent:— Ur. Justice Batchelor and 
Mr. Justice Hayward. 
JIVRAM DAKEaRJJ^Accpsbp^ 
Arpsivayr 


EMPbROR^pKCknecoiOH RkspoKpuHr 

r»/,8H8), M. 284 

a tharf^i 

Praal Cede.fkHUr Serrot, ' * • 

T ^ •“ uodn seiiron 4?j 

iMiiaa Codr, fee asmg a j>maij«ery oete as' 

geuixinc knowioffor harmg mwa to bcUev* that It 
WM a for*vd dwuaent. It appeared that iJie accQ»d 
I>wt1gt..ly baeo irwd availing the foracry of 
(be Mwe document under wiioiia 447 ^od lou 
ladias P«aal Code, but had been ae<(ulttcd 
JWrf. (I) that inaamneh a» no doobt conW hava 
»iteuif.tl.e flr.ttnal as to the offence conatimt^ 

by ibo facta proved, the ceae did not fall wfrhfn (ha 
aoepo^ *PCtto 9 m of (he Cnoiiiwl Procedure Codo 
ted. (borefore. waa not goremed by aub-aecdon f JjJrf 
mciitm 408; fp col. j p. j « 

(81 (ha< (be aerira of acts bcgionii,, ,ri<h eh« 
forgery and ending with (be user of tho forged 
do«men» in a ^v,| Court to ^pp^n a 

claim m u It l» regarded as an connected toeothor ml 
ta torn the samr transaction w carrying ihroogb 

»' (I I of (he « would bare been comiietaut to 
try the ecouaed for both offcaeas at the awaetria? 
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fljkO Om' ri- i’ ’ 'll -r (i) of 

4<'r I' “I- ' •» p. .'Uk 1-] 
i'll cl»ck* i 1 ni 4 olX> 

f, , !■ 4i.»r iIm* (U'C mi unOor »ab>sorCMn 

. :, tlir' Cinl«', friiictfi (he Court wbicb 

ii>* iiiir l••l| jL** I nil lU(> churyv* of ulieonent 

«>f >r»« tinf rnni)H>i«'n( lo irr the offence 

iM.ii*'r 'nriinn -( 71 , ImUAii IVnul CihIc, ic»a»iuucli a» at 
rhn tjionof fkp fiirller irul rvn »ftDC(Miu for 
Tirn^ 't’iif inik MiiOrr 'ei'iion 471 liad lioeii )r>von uiukr 
«i'i*ciii>i l'^*> nf Mu' CriiiiiM;it rrn>'c«lun* .p.y63, 

I: I*. '"1. I. 

If. li. 711, referred to. 

Ciimuiai Appeal fjom convictiou 
And sentence passed by the Ad- 
Jitiorml S'c5!«i< iiH .ludge at AhmedabAcl. 

Mr. T. If. Dtt<f\ f<*P Appellant. 

Mr. S. Patk^r, Government P leader, 
for ibe Crown. 

JUDOMKNT. 

BA'tciieu»A, J.^This is an appeal from a 
conviction and sentence passed by tha 
learned Additional Sessions ilmlffe of Alimed- 
abad. The appellant hau been convicted 
under section 471 of the Indian Penal 
Code of using genuine a forged docu- 
ment. lie was previously tried before tbo 
Court of Session in Abmedabed under sections 
467 and lOD, that is to say, on a charge of 
a be tenant of forgery in relation to tfie 
same dosument, Exhibit 4, in respect of which 
he is now charged under section 471. aimI 
on (he charges under sections 467 and 109 
tiiQ appellant was Ac<ioitted hy (he Court of 
Session. 

The point taken in (he appellant'e 
favour is that this previous acquittal was 
a bar to the present trial under section 
403 ol the Criminal Procedure Code. The 
contention is that the appellant's case 
falls under the 6rst sub-section of sectioD 
403. That sub-section provides that a person 
once acquitted shall uot be liable to be 
tried again on the same facta for any 
other offence for which a different charge 
from the one made against him might 
have been made under section 236, or for 
which he might have lieen convicted under 
section 237. Xovr. sections 236 and 237 
contemplate the case where it is doubtful 
upon the facts, which can be proved, 
which of several offences will be con- 
stituted by those facts. In illoetimtion («) 
is put the case where a person is accused 
of an act which, upon the facts provable, 
may amount to theft, or to receiving 


stolen property, or to criminal breaeb o! 
trust, or to cheating. Section 237 merely 
carries on tbs procedure applicable to 
esses provided for by section 2.S6. It 
appears to me that the facts of the 
present appeal are wholly outside the 
scope of section 236. For, upon the facts 
which were capable of proof at the earlier 
trial, it could never, at any momenfi have 
formed the subject of doubt what the 

particular offence was which could be 

establiahed against the prisoner. The only 
facts appearing in proof at that trial 
were facts which went to establish 
the abetment of forgery: tlist offence, 
and DO other, wit the offence constituted 
by the facte then capable of proof. In 
the present prosecution, upou certain 
added facts, the evidence led goes to 
show that the prisoner committed the 
offence of dishonestly using a forged 

document, knowing thut it wps forged, 
ami there can he no doubt but that if 
thie evidence it believed, that is the psrticulor 
offence eonstitoWd by the facts which 
can now be proved. Wc liave not, therefore, 
before ne such n cose as section 236 
contemplates, (bat is to say, a case where, 
upon the facts proved, it wee doubtful 
what should be (he true view of the 
offence const Uuted. It follows that (he 

ease is not governed by sub-section (!) of 
section 403. 

In my opinion, the case fells under 
section 235, sub-section (1) of the Code, end 
if that is so, then admittedly under sub* 
aeciioD (2) of section 403, the accused's plea is 
unsustainable by virtue of the provisions 
of sub-section (2) of section d03. The aeries 
of acts beginning with the forgery and 
euiling with tbs user of the forged 
document in the Civil Court to support 
the civil claim most, I thiuV, be regarded 
as so counected together as to form the 
same tmnsaciion, or carrying through of a 
single pre- determined plan, so that under 
section 235 (1) it would have been 

competent to try the accused for both 
offences at the same trial. And 1 have no 
doubt that these two offences would be 
diatiuet offences within the meaning of 
section 403(2), and not merely separable 
offences, as that term is explained in section 
35 of the Code, 
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Moreover. i( ftpp^Ara to me that tlie 
appellant's plea is bad for another reason, 
nameV, because the case falls also under 
snb'Sectmn (4) of section 403. For the Court 
which ac<iaitted the prisoner on the charge of 
the abetment of forgeiy was, in toj 
opinion, not competent to try the present 
offence under section 471, inasmuch as at 
the time of the earlier trial no sanetior. 
for the prosecution onder section 471 
had been given under section 1 1)5 of the 
Code. Dnt section IDo (c) provides that 
iu such a case as this, 'no Court shall 
take cognisance" of any offence punishable 
under section 471 of the Indian Penal 
Code, except with the previous sanction'* of 
the Court in which tUedocument was produced; 
in other words, as I understand it, the 
grunt of such a sanction is a cocvditioa 
precedent to the Court's jurisdiction to 
try the offence under section 471, ao that 
without that sanction the Court k not 
competent to undertake the prosecution. 
This view is, I think, supported hy the 
decision in In ft SantsntiiH (1) nnd though 
that ruling was delivered under t ho Code 
of 1882, the section of the old Code wsa 
worded in suhstsntinlly the same terms 
as those employed in our present section 
537. It was objected by Mr. Desai tliat section 
537, elause(5), shows that a prosecution, (hough 
undertnken without the sanction prescribed 
by section 185, csniiot be said to ha vs 
been undertaken without jurisdiction. That, 
however, in my view, is not a legitimate 
inference from the section, which aims 
osly at curing certain irregularities of 
procedure and to that end enacts tbst, '^subject 
to the provisions hereiubefore contain^", 
no finding is to be reversed by reeson of 
the want of any eenctioo required by 
section 195. The very utmost that could be 
made of tbia provision a^uld be an 
argument relevant only if the trial of 
tbe offence under section 471 had proceeded 
without 'a sanction and bad resulted in a 
conviction. It might then have been 
contended, aud cootended against the 
appelluDt’s interests, that tbe conviction 
was valid notwithstanding the want of Iba 
sanction. I say nothing of the merits of 
Buoh an argument bscanse, in truth, we 


have nothing now to do with any can.'siilom. 
tioii of this sort. It is enough (<» >:iy 
that since there has liren no roiivirimn 
under section 171 without ii sanHiim, lh<»so 
facts do nf>t exist which nlone r.m cull 
section 537 (5) into operation, [u r lUvsa 
reasons 1 hold that (he jiresont ph n 
excluded by sub'^ection ( 0 of serhon UK'. 

On the merits there enn, I thiol, he 
no question tat thn! (In* lojunrtJ ,/ii,l;rQ 
below is right uiid that the uptidlaht 
had kiiuwletige that thU d«*riMnrni u;i< 
forged diwament sml used it <liAh<iiirMtiy. 

As to the question of xenteiMv, if jg 
true (hat the appelhint is an old mnii rmd 
that he has been sul)jectc<l (o two rrjiiij/i:d 
trills. At the same time, his olTenrc is 
in itself a serious one, and he hoM hud a 
specially light sentence awanlwt to him, 
no doubt, on a due corisideiatioo of 
circumstances in his favour which I Jinve 
noticed. 

I think, therefore, that the .sentence 
cannot U reduced, bat that the conviction 
end sentenee sliaulJ be confirmed. 

flAYWiKP, J.— I concur as to the question 
of law. The first trinl wss for ahitnient 
of forgery uihI failed es the forgery was 
not proved to have been by the pnrticulnr 
CO* accused forger. The accoikI trial was 
for knowingly using the forged document in 
a Civil Court. 

It seems to me that no doubt could 
have arisen in (be first trial as to tJie 
offence constituted by the facts which could 
have been proved so as to have justified 
an alternative charge or convictinii under 
section 2.36 or section 237 of the Crimirml 
Procedure Code. It wos not a case like 
tbe illostratioQ (a) to the former section, 
where (he facts provable might have 
established either theft or receiving stolen 
property and where the necessary additinnal 
facts were not present to reti<ier pos.^ible 
a determination definitely whether the nffence 
of theft or of receiving stolen properly 
hod been committed. The facts provable 
in the first trial, might have c.stablkhcd 
that (be accused had abetted (he forgery 
by the particular co*acpu.sed forger. llu( 
they could not have established any other 
offence. It was not then alleged that he 
had used tbe forged document in (he Civil 


(1) 22 B. 7U. 
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Coort. T>i^ faots vrero not the same m 
tl)e two irialfi and recourse could not, 
ty'erc^''re, in my opinioo, be bud to 
«ab*«ection (1) of section 403 of the Criminal 
Procedure Code. 

It seeme to me that the abetment of the 
forgery was one offence and the using of the 
forged document in a Civil Coort another 
and distinct offence committed in the same 
transaction! i ts., the endeavour to recover 
by forgery the money claimed through the 
Civil Court. The matter, therefore, fell 
within the first sub-section of section 235. 
Tlie accused was only charged with abet- 
ment for forgery at the first trial, though 
he might, no doubt, apart from the necessity 
of previous sanction, have been charged with 
both offences, ris., the abetment of forgery 
and the using of the forged document in the 
Civil Court. He was, therefore, liable to 
be charged at the second trial with this 
using of the forged doconeut in the Civil 
Court under sub. section 2 of section 403 of 
the Criminal Procedure Code. 

Dot it seems to me in any case that the 
Court at the firet trial '^n the charge of abet- 
ment of forgery was not a Coort of compe* 
lent Jurisdiction to try ths subsequent charge 
of using ths forgsd document in the Civil 
Court. For no Court shall talcs cognisance 
of such an offence without the previous 
aa notion of each Civil Court under section 
195. Ths second trial on the charge of 
using the forged document in the Civil Coort 
was. therefore, legal under the fourth sub- 
section of section 403 of the Crimioal 
Prooedure Code. Nor could the Coort at 
the first trial on the Arst charge be said, 
in my opinion, to have been a Court of 
eompstent Jurisdiction to try the sscond 
charge of the second trifti, by reason of the 
fact that proceeding illegally with that 
charge would not necessarily have vitiated 
the trial by virtue of section 537 (6) of the 
Criminal Procedure Code. Such proceeding 
would, in my opinion, nevertheless have 
been illegal, even though the illegality migKt 
have been subsequently c^^ndoned under 
eertain oireumstances under section 537 (5) 
by a superior Court. 

1 also concur on the question of fact, ns., 
acuu.'.ed's guilty knowledge, and the propriety 
of the sentence. 

dppeal dsmtsfecl. 


LOWER BURMA CHIEF COURT. 

CsiMi.vsL Ravisiog No. 170B or 1915. 

Augost 23, 1915. 

Pivsen/: — Mr. Justice Parlstt. 

N. M. DBY AppLicm 

ivrsu# 

E M PE RO R— RtSPOHOBMT. 

POISMU .tc/ f/o/ s. 10 <U. <«1, (t)— Afeil 

Mfr of. 

Bcteil sale of poison by a person in unlawful under 
seccioe 15 of tbc Indiao Poieoos .tct, unless eitmpted 
under clause (a) beiag a sale io exorcise of hia 
profession by a reedical pmetitioaer, or uader 
eUaso (ft) boing a sale effected by n registered cbemUt 
or druRgisC. Cp< cot 1.} 

The rules apply only to retail ealof and wholesale 
ealei are left oueontrolled. fp. 369, col. l.J 

Review of the order of the WssteroSub- 
Divisional Magistrate of Rangoon, dated the 
I2tb June 1915, passed in Summary Trial 
No. 134 of 1915. 

JUDGMENT. — The petitioner was pro- 
secuted for sell iug 1 li. of cyanide of 
pniasaiom in contravention of the roles 
mads under section 2 of the Indiau 
Poiaons Act and published as Judioial 
Department NotiAcatioo No. 24, dated 8th 
February 1909. He holds a diploma as 
qualiAed medical practitioner granted at 
Bombay, but be ia also a chemist and 
druggist. It is quite clear he did not 
make the Mie io eaercise of bis profession 
as a medical practitioner, so that tbs 
siemptiou graoted by eUass (u) of section 
10 of ths Indian Poisons Act did not 
apply. At the trial be also admitted that 
be was foot duly qualified to act as a chemist 
and druggist under the Uw for the time 
being in force in the United Kingdom, 
and accordingly the exemption granted by 
clause (6) of the same section did not 
apply to him and he pleaded guilty and 
was convicted and fined Re. 51. 

His applicatioD for revision was admitted, 
because it was stated that the admission 
of bis oon-qoalification as a cbemiai and 
druggist under the Uw ia force to the 
Doited Kingdom was made under a 
misappreheusioo, and that be was in fact 
so qualified, and I allowed the matter to 
be argued sn that it might be shown, if 
it could be that he was so qualified, 
Reference was made to 31 and 32 Vict., 
Chap. CXXl, and 32 and ^3 Viet., Chap. 
CZVII. The general effect of those 
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BiSAPA NiHOAFi 0. MnROft. 

•DA6tra«DtB Appetri to me to bo tboi it 
ia oDlawfol for a porson io Atij part of 
Qroat Britain to soil poiooos anloM be ie 
resiatered at a cbemitt and draggist onder 
section 31 and 32 Viet. Chap. CXXI, or 
bat been registered as legalljr qaaH6ed 
niedieal practitioner or falls into certain 
other eUntet which have no applkalirin 
t6 the present ceee. The petitioner is 
admittedly not registered a^ a chemist 
and draggiat nnder leeClon 31 and 32 Viet, 
Chap. CXXI, nor ie he registered as a 
legally qaalified medical practitioner 
within the meaning of section 1 of 32 and 
33 Viet., Chap. CXVIl, hot it is said that he 
possesses qosiiScations which woatd entitle 
him to be BO registered. The provisiooe of the 
Euglisb Act. however, appear to me to be 
clear and to reqoire the regieiration of a 
person in one or other cepaoitj before 
he can sell poisons ooder the law in 
force io the United Kingdom. Kot being 
so registered, petitioner is not qoaliRed to 
act ae a chemist and droggist under the 
law in force in the United Kingdom, and 
he cannot claim exemption onder clanse 
(6) of section 10 of the Indian Poisons 
Act. 

A point was also raised in the argament 
that as the roles apply only to sales by retail, 
they were not infringed in the present sale M 
the sale in qaestion was wholesale. The miee, 
it is trne, only apply to retail sales, end 
apparently wholesale sales remain qq. 
controlled. The only ground saggeeted for 
bolding the sale in this case to have 
been wholesale ie that the bottle in which 
the poison was sold was nnopened. That, 
however, is a manner in which ordinary 
retail sales of drags are commonly made, 
and the argament has no force. The Acts 
and rales do not de6ne retail and whole* 
sale sales, hot I feel no doabt whatever 
that the present sale was retail. It was 
o' only lib. of cyanide, aod was 
eombioed with a sale of llh. of nitric acid, 
certainly a small quantity for eommerciel 
purposes: it was for cash and was 
sot made to an ostensible dealer who 
meant to reUil it to others, but to some 
unknown person, evidently to the coonterfeit 
Coiner Ab Chaang himself, or an emistory 
of bis. It was certainly retail. 

. As regards the •sa&leoce. I do not 


consider it unduly severe. The facts of 
the case show the need of regulating 
such «a]es, and the fact that the rules 
hare hitherto been commonly broken is 
no ground for special leniency. 

The application iadisinisited. 

Afipitcttlion ditmttuJ, 


HOMBAT HIGH COURT. 

CeiuiNAL Apsxal No. 294 or 1015. 

September 10. 10 5. 

Prv»fwt:— Mr. Justice llatchelor and 
Mr. Justice Haywerd. 

BASAPANINGAPA— Acensto— ApM^usT 

rersia 

K M PR RO R— Pkoss cOTOa— H E s w) H u B K I 

Cnminet Froff4Hf< Tv* <.<cr V e/ JIM) . ’ W* 
tf C^n d«W— u. 

i* m, V' P'WCiU/r. 

The provuiofti of »«civ.i of »|io Crhaiaol 
PmMe>eCo<1« srv inipentiw and must be etrieilv 

compikd wjih, A hiJuro m yjvy ihc secit^ed su 
opp^ouKy poiMi sninH Uim Is 

•a illcfshcy ^^cieimg ihc wbolv trial, fp, fleg, j. 
p. Bg7, col. '.j ' 

la sJI criwiMl cnattrrs. theutwoK .trlct* 
•••> miut be observed aiul miiet be clearly 

cewplicd w»ih nUra the liberty of iI.q eubjeci ieaE 
•tekr, wlico from the aletui. pn«.«nbloir thoec fonai 
n appears <li«ttl»cy were prcwiiteil by the Uriilo. 
lure IQ tba lotereata of thp accuepil. Cp e<^ S 1 

. is:* 

t'J ai a?** •V' T v. H^trUeheHil.n 

T.r/rirrUi*. 7 Cr, U J- 19*; 10 gntn. L. R. »( k. 
fcrredie. 

Criminal appeal from c«»nviction and sen- 
tence passed by the Sessions Judge nf Bilapor. 

Mr. Binning, with him Mr. /T. H. Kelkar 
for the Accused. * 

Mr. S. 8. Piitknr, Govern men t Pleader, for 
the Crown. 

JUOGMBNT- 

BaTCRXbOR. J. — This is an appeal by one 
Basapa Nmgapa. who has been convicted by 
the learned Sessions Judge of Bijapur of the 
offence of using as genuine a forged document 
and has been sentenced to three yeare’ rigor* 
OQS imprisoument. 

The Asseasors agreed that the appellant 
was guilty of the offence charged. 

The difficolty which confronts os io taking 
^e view which was adopted by the learned 
Judge of tnal ariees from the manner iu 
which the trial was conducted. There are 
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VV^APA r. ! MPEROR. 

i»f importance in the jadg* 
j iiioli vve are aiiabU to refer to anf erU 
cl") I >• opoii thi< record. And thoojrb the 
liMniHi] ricndera on 1>oth sidea hare done 
(Indr hc^t tons5i>t n« in this respect, none of 
is able to jnstiff these parlicoUr pass* 
hy reference to any recorded evidence. It 
Won Id that the learned Jad^ allowed 
liiinsclf to refer to matters appearing in other 
]iti;;otioii hut not prodoced and proved upon 
the present record, a a they should have been 
if they were to he used apainst the prisoner. 

A port fi'om this generally onsalUfaciory 
character of the trial, there has been, so 
fnv (ts we and the learned Pleaders 
ctin discover, a violation of the impera* 
tivc pr»vUio(>s of section of the Cri- 
Miinal Pmceduro Code, which enacts that 
for the purpose of enabling the accuaed 
to exphiiii any cireu instances appearing 
in evidence against him. the Court may 
pul such <iuestionH as it considers 
iiecee;*ary. and shall, for the purpoee 
afoi^esaid, riueaiion him generally nn the 
case after (ha witnesses for the prosecution 
have been examined and before he is 
culled on for his defence.'* On the record 
before us it appears that the voort omitted 
tf> question the prisoner under thie section. 
Tbo case, therefore, in this respect resembles 
Suhramnnin Jytr v. Ki** 9 »Btnptrfr (l), where 
the Judicial Committee observed that their 
Lordships are unable to reganl the 
disobedience to au express provision as (o 
a mode of trial as a mere irregularity.** 
And if it was enough to vitiate the trial 
thero that the accused was tried for more 
ofTenees than the three offences which 
are permissible at one triali then it eeeme 
to me a fortiori enough to vitiate this 
trial that the prisoner wes coovicled and 
sent to prison without being asked for his 
explanation of (he matters appearing 
ugainat liim. That omission in my 
judgment goes deeper than the illegality 
which was rommitted in ^a^rumuNce ly&rt 
.case (l). For it ie, I think, repugnant to one's 
natural sense of justice that a mao ebould 
•bo convicted without being heard. It is no 
answer to that objection to say that the 
.appellant bad an opporiuoity of making 
a statement before the Commitiiog Magis- 

. • (1) a Bom. L. B. 640: U tf. L. J. 9Z9; 6 0. VT. N. 
B60i m li.ph 28 L A. 267 (P. C.); 2 Weic 811. 


trate. For, be was entitled, if he 
chose, to reserve bis sUtemest until the 
Court of Session, and in any event, the 
law provtdee imperatively that before the 
Court of Session, he shall have an oppor- 
tunity of making his statement. This 
view of the cud sequences of the violatioa 
of section 342 follows that which was taken 
by a Bench of (bis Court in Emperor v. 
Surofyu A/ma P<isfp/{(2). where the convietiou 
and sentence were reversed and a re*(rialwas 
ordered, the Court observing, in words wbiob 
we commend to the attention of the learned 
Setsions Judge, that “in all criminal natters, 
the ntmosi strictness must he observed and 
forms Riuai be closely complied with where 
the lilierty of the subject is at slake, when 
from the Statute prescribing those forms it 
appears that they were prescribed by the 
liCgislature in the intereati of the accused.** 
I may refer also to a similar case of Emperor 
v, ffrJ//*c/icm/ra Tairkerkar (3). 

On these grounds, I am of opinion that 
this conviction and sentence should be set 
aside and that the accused ehonld be re*tried 
before the Court of Session at Bijapnr. ' 

11 AY \v A an, J.»I concur that there ma«t 
be a re*tria], There are two reasons: (1) 
the unsatisfactory state of the record, and 
(8) the omiaaion to examine the acensed as 
required by section 342 of the C'rimiosl 
Procedure Code. 

1 have examined the record with care, 
but have found it difficult to nscertaiu 
whether all the documents therein contained 
were duly proved at required by law. Cer- 
tain passages iu the jadgreent moreover 
referr^ to facte drawn apparently from other 
doouments not appearing upon the record. 

It ie difficult to ascertain from the 
judgment precisely what were tbe facts 
held established against the accused, and 
ibe difficulty has been enhanced by tbe 
omission to call on him to explain them. 
It is true, no doubt, that bis examiuatioD 
before the Magistrate was formally recorded 
and that he was defended by a Pleader. 
Bnt the examinaiioD before the Magistrate 
was bnt perfunctory, and the law requires 
that an opporinnity shall be given to the 
accused himself to explain, and not that 
tbie important step in the procedure eboold 

it) 9 Bom. L. B. 36^ 6 Cr. L. J. 382. 

. (3)lOBo«.L.^Bk 8failCr.L.J.K». . . ... 
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sa&Auivrra? obittiak «« bhak ai¥»AK. 

b« left to hie Pleader. It appears to na 
that failore to give the acoused the qppor* 
tnoit/ himself of eiplatijiDg the poiote 
against him, as repaired hj seotioo 342 of 
the Criminal Preyed are Code, is more than 
a mere irregalarity covered by the proviaions 
of section 537 of the same Code. This view 
is confirmed by the decisioti of a Bench of 
this Coart in the case of Bmpew v. Sataipa 
Atma kaHya (2) and ia, in my opinion, the 
view which most be taken apoo a consi- 
deration of the di’ctum of tfaeir Lordships 
of the Privy Coo noil. Ws., that **thtir liord- 
ships are enable to regard the disobedience, 
of an express provision ss to a mode of 
trial as a mere irregularity," this dictum 
appearing in (be ease of SNbreeuiwid Iyer v. 
King-Emperor ( I ). 

Appeal accept id •, ife-lrtol ordcrctl. 

MADRAS HIGH COURT. 

Camivs:. Lamas Patsht Area a l Ko. 6d 
or 1915. 

Sepiembsr 80. 1915. 

Prtattf: — Mr. Justice Ssdssiva Aiyar and 
5[r. Justice Phillips. 

SUDALAIMUTHU CHKTTIAR a:ip oruasd 
HasfOMPSKTs— ArrsLUKTS 
rcrriM 

ENAN SAMBAX — PsnriOiiBR — 

RasronpEKT. 

CnmiW Vvf 1608), •aIAA.U", 

48P*-lt«riWvn— 1/<V^ Co«»»V, «/. tv lUrcrt Su^. 

•rfUttalt to fokt odaitioMOt rrideme^mHi* 

dktion^Order prehH$timi u4* t/ ptMi< otnH, tmUr/cr. 
iaCf iiitfi SiiUtmentol ra*/« o^Joctioat, if to Ar cm- 
c<(Ic<vch 

Per ga4A«im .4r>tr 4 ik1 Fhiltiit*. JJ.^X High Ce«ri 
acting M a Cuut of RcTleioo ekber ander »«cl{oa 489 
el Cho Code of CriBinel Preceduroor under eecCMo |5 
of Cbn Chsrlor Act bat power to direct a gobordinate 
Uagiitiaco to take additioosl o^Hdeoco, bet it naat on 
that evidonco come to an iDdepeadent Sading itaoir 
sod aot nceept the one arrired at by tbe Maeveiracc 
C p. 807, eel. 2; p, 870. col. I .] 

U is undesirable that unlers paeecd iiedcr eextion 
147 of the Code of CrioiiiMl Preeodere ahotiJd be 
fntorfered with iu rorfsloo eader sectioa 439 nf 
(ho Oodp of Crivinal Procedoro or section 15 of 
(hi Obarter Act, utileae (bey are cnade wiiboui 
jonidielMa or aiv ohriosaly uereaao&iiblo aad 
eblnst. [p. 388, ool. t.] 

Kamol Kott^ r. Udopo Vnrmv Jtaja Pofto goie e/ 

CAtraftal, 17 lod. Cas. 8^ 18 U. L. T. 489: 28 tf L 
J. 499; (1018) U. W. N. 1164, 18 Cr. L. J. 768; 88 U. 

876, followed, 

Per gndasn« Aiyor, /.—A Uagietrate has ion'e- 
diotion Doder section 147 of tbo Code of Crmiaal 
?meduro U» pM orders ovon acahiat (be Hgbi 




of jmsesse throoMi • public But Ik. Piifla 

iw to pars eueb a prohibitory [order, a 

clearly iwo>»-d chat ih.-rc i* u right by v» 9 U>^.,r 
byifraiitw KtatuU' lu oh»* fc^ciioii <»f (j,,. rmhfio 
topre^Mt an.ahcT «.f tio* piihir,- from 

the puUk strm oo imrtiViilar or for iMrcVii 

ImrpyyiM’t, »U«,i mu U uk* ig ordiMurily and 
focte lawful. 37tj, ,«o|. ^ / •** 

IfH^adA, Xftftlnm v. Ard'ulndw Kim,/.,* « I I 
IBS; Nr..V.~,,...TM..l'l.2W,irll.-,. 

KuHm4UM r. Kom,tM»nHu,i yui.mtfn '.I li,,; <•„. -ni 
U iI.L.T.m <1914) a VV. N. rsM 15 r, L • 
882' 2il >1. L, J. V. ' 

v.t^VA. OM. 233. SttVir 77 rVnn.. 

krrdiM«u.wA, :I0 .\|, JK.-. ,, n..,„ j, 

C. L. J. jdA I r U. L J. 8*>. * .\. I, j.:u 'III* W s' 

rvM.;:;; 

'3 «. J..J. ITf; I \V,iv SIC). 

S^titaenUl real.. obiccW lo ||,r lu,. ..f « 
atteof ahouM net b^ couiaciiaticod bv AJnvi'.UMri^^ 
a«,a*«^r.ecrioo U7. Criminal IW.Inre Co,k‘ 
ilMugbthoycaata cmerg,>nt raeoa |>:i,s 
order, uadrr eorlioi. l+tuIn niU* piv.or.n.ion of »l,u 

peace te ^uiird. k\cM ih,. rumin.nirf 

Mure of the order can nut U< aiKnupi.tl i,y Uo 
ebauced '•y cMKiiiwd n newnU ^|> ,.,h o r 

r.«n Ada OArt/yv. fV W Iiul t o-' i* i 
» M. 4X9: JOCr K, J. 0-1f 

Appesl, Qr>der cboac 15- (he LrUvrs 
Patent. agairiAt (he nnler of Mr. Ju-tice 
Tysbji. dnteil 25th Mnrch 191.V jo 
CniDtnil Revision CV-v Xo. 4(57 „f 
pi 4, peeferretl nnina (he <.i-<Jer of (he 
Court of the Sub-Divisional Msifigtrate nf 
Toiicorm in the District of TinnevelJy in 
Miscellaoeoas Case N’o. r> of 1914. ' 

51essrs. V. C. i^thut'hnrinr snd ,S- Kiis/i, 
namachariar, for (he Appellants. 

Mr. Jif. H. Hakim, for (ho lioveruntent. 
Messrs. R. s. CkidtimOaram PHIoi (mil 
P. H. Horlhandam f'lVai, for (he Jk'apon<Ic»t. 

JCDGMKXT. 

PHIUUf.. J Th. f.ctH nt(h. ,r, 
Mt oul ID IS, |.,ri.^ collea*,i»-, 

The points for consitleration are 

( 1 ) whether (he order of Tysbji. J., whs 

(2 if not. Riint action shoul.l ho lat-.n 
by tbi. Court m the question of revising 
the order of the Sab-Divisional Mayisira,. * 

.- tIcHt 

•action «0. Code of C.-iminnl I’rocedurV 

even .npiwmtr flat it ie applicable to this 

for a ending when e.erciaiuB ita powers of 
«v...on although it does giv, poiJ.. 

e' *'■'<*»“« upon which this 

Court can itaelf come to a conclu.ion, i 
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thdr»f<>re. that the learned Jodi's 
order, irhich apparently ^va^ bised aolely 
upon the tindiiig: submitted Ky the Sob Divi* 
eional Magistrate, Mt correct. The 
additional evidence muAt be weighed by the 
Coart of Revieion, and its decision based upon 
a consideration thereof. I agree, therefore, 
that the order appealed against cm not be 
supported. 

3. la ibis view it is neces.«ary to consider 
the second point an<l determine what action 
)8 to be taken on the rovUion petition. In 
Kayi%a{ Kulfy v. l/dayu V»rma R^mvaUa Rain 
of CAiVojkol (1) Ay ling und Napier, JJ., 
have beld io a carefally cou:4idvred judgment 
that this Court has no power under section 
43D, Code of Criminal Procedure, to revise 
proceedings under Chapter XU of that Code, 
and support their coocluiiou by a considem* 
tion of the various authoritiee. Proceedings 
under Chapter XII are of a special nature 
and are such that the Magistracy may well 
be allowed greater liberty in carrying out 
those provisions than they are allowed in 
trying ordinary crime. The provisions of 
the Chapter are conceroed with disputes 
relating to immoveable property which are 
likely to cause a breach of the peace, and 
give Magistrates power to deal with matters 
of a guoA^civil nature, because upon tbe 
Magistracy and Police is thiown tbe burden 
of toaintaining tbe public peace, lo this 
view 1 think it undesireable that such orders 
should be interfered with in revision, unless 
they are made without jurisdiction or are 
obvioosly unreasonable or unjust. 1 can, 
therefore, see no reason to differ from tbe 
oonclosioQ arrived at in Kowial Kuity v. 
Udayavarma Raja Valia Raja of CAi>aA:ef (1), 
which is also the view of tbe other High 
Courts. 

The power of revision i a this case must 
be exercised, if at all, uoder sectioo 15 of tbe 
Charter Act, and as pointed out by Avliog, 
and Napier, JJ., in tbe name case, it has 
never been customary for this or other High 
Courts to interfere except where it can be 
said that the Magistrate’s order was panitd 
without juriodiotion. 1 will not deal with 
tbe one or two cases which have not followed 
thie OQStom, snob as Raid v. fiicAurdsoe (2), 
for when a discretionary power is to be 

(1) 17 luA Cm. 95:36 U.979i IS U. L. T. 4>P; 23 
U. L. J. 499-, (1912) U. W. N. IIH IS Cr. U i. 763. 
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exercieed it may happen that certain ciroum* 
etances exi«t in a particular case which would 
justify interference ia revision on gronodl 
which would not ordinarily justify suob 

interference, and 1 am far from holding that 
tbe powers of this Court uader tbe Charter 
Act should be coostraediu a limited manner. 
Can it be now said that the Magiitrale's 
order was passed without jurisdiotion or that 
it is sucii an exceptional case that it war* 
rauU a departure from tbe ordioary custom 
of thie Court ? The latter part of tbe 
question must certainly be answered in the 
negative. As regards the question of juris* 
diction, the only couteuti >n raised is that an 
order under section 147, Code of Criminal 
Procedure, cannot be passed in respect of 
a public road or street aod that, therefore 
tbe Magistrate's order wae without jorisdio* 
tion. In support of this argument we are 
referred lotbediWum of Suhramania Aiyar 
and Davis, dJ., in Kolarulai i/ayakan v. 
Karaltudda Saoudri (3): *'lt it npsn to 
question wbsther section 147, Criminal Pro* 
eedure Code, applies to a question like the 
preseut*~ibe right to use a public highway.’’ 
1 »ee nothing in the language of section 
147 which necessarily debars a Magistrate 
from passing au order with reference to a 
pohlic street and in Raruppana Rowndon v< 
Kamlaoatemi KotemUn 4 it was expressly 
held that the terms of the section were wide 
enough to cover disputes when the right of 
way claimed is a right to a public path. 
Purther, it does not appear certain that in 
th;s caee the order does refer to a public 
street. No doubt the Sub* Divisional Magis* 
trate has submitted a finding that A*B, B<0 
on the pbn is a public etreat, but it was 
bis predecessor thst passed the order under 
section 147, Code of Criminal Procedure, in 
whi<^b he remarked: ‘‘Further tbe right is 
claimed for Sambans only and it is said 
that other castes higher than (hey, aiw not 
allowed to pass by tbs street/* Snob a 
prohibition ia quite inenoeistent with tbe 
view that it is a public street, over whiob 
the public generally baa a right to pass. 
In the laUr boding also it it observed that 
the siU of M oil mill in the middle of 
the street is private property, and oo one 
side of the oil mill, there is a passage wide 

l«) 6 M. L. J. 198. 

W28 Ind. Cm. 730; IR JC. L. T. 830j (1914) K. W. 

• N. 394; 16 Lr.L. J. 36S; 26 U. L. J. 239. 
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enough to t»ko two porMOO obrotst^ whilo 
OD tho othop Aido, tho pMA&go it ev«n 
DAfrowor. The gMDDd earroandiog the oil 
oaill lA eleo oleimed as priTAte propert7. 
In these circa autencea, I cenoot hold that 
the ptssAge in qacsticn has bceo proved 
to be A pobHo street, elthoogh it is qnite 
possible that the poriioli B'O meg be a 
pnblio street. Whether a portion of the 
prohibited AreA is pablio street or oot, 1 
Am of opi.nion that the order peseed was not 
nade witboat jariediction and I woald» there* 
fore, allow the Letters Patent appeal and 
rostore the order of the Sob-Divieional 
Magistrate. 

Sadasits AirAB, J. — This letters Patent 
appeal has bsen presented againat the order 
of Mr. Jnetiee Tyebji, passed on a revision 
petition preferred against the order of the 
Tnticorin Sob-Di visional Magistrate. The 
order of the Magistrate is dated 23rd 
April I91i and was passed ander lectioD 
147 of the Criminal Proeednre Code. The 
order is to the effect that processions 
connected with weddings, fnneraU and 
festivals shall not be taken bj Sambans 
residing in tbe Parachtrry (past an oil mill 
along A-B) and then northwards from 
along tbe oi]*mongere* street 6*C, ontit 
the Sambens obtained the order of a 
competent Conrt anthorising them to do 
10 . (See the plan in tbe east.) The reason 
given for tbe order is that thongb the 
elaim of the Sambane is sopported by tbe 
oral evidence of tbs village officers, the 
Magistrate does not believe it becanse the 
Sambans have xMt exercised tbe right 
nnoh alien ged to ptas by tbe street of the 
oil*aioogers. It seems clear that the Sab- 
Divisional Magistrate made no distinction 
between A-B and B*C. Hia reference to 
'*otber castes higher than" the Sambans not 
being allowed by tbe Chettien '^to pass by 
the lireeV* applies evidently to both A-B 
and B-0, and I thick it very probable 
that the anestion of private or poblie street 
was not considered by him at all. Tbe 
higher castes referred to in tbe Magistrate's 
order are two caetes higher than '^Sambans*’ 
XPaltars and Madars)and i>ot higher than 
tbe Cbetties. (Sea paragraph 5 of tbe 
statement of tbe Cbetties as connter- 
petitionsvs.) It is also clear from paragraphs 
7 and & of the said statameot that except 


3r>o 

as regards the portion A *8 (a comparatively 
small length of the whole dispoted length 
of street), the Chetties did not olnim 
private right of ownership over the Chetty 
street and based their claim to prohibit 
the Sambans on (he ground of caste pol- 
lafioD by procesAiona of Sainlmns being 
allowed to go through. 1 do not think that 
each sentimental caete objectiun.s should be 
countenanced by (he Magistrates acting 
ondsr section 147 of the Criminnl Procedure 
Code, thoagh of course (hey can, in emergent 
cases, pass temporary or<lert utider section 
144 (even if such orders encourage 
caste bigotry) when the prefer vat inn 
of tbe public pence is required. Kvcii in 
snch eases, the temporary nature of the 
order cannot be attempted to be chnngvd 
by eontinaed renewals [see Ooiiu>Ui Chetli 
V. Pentmal Chtltt (5)]. 

Mr. Justice Tyabji on revUinn held (a) 
that if the roads A*B and Ji*C in qusstiou 
are public roads, an order prohibiting 
certain meuibers of the public from passing 
over soch public roads until they established 
their right to do so in a competent Couri 
was a **fa(ile order" and should be set 
aside in revision; and (M that as the 
Magietrate had not in his order dealt with 
the qasslion whether the roads were publio 
roads or not, the case should be remitted 
to the Magistrate to report on that question, 
the learned Counsel who appeared on both 
sides before Mr. Justice Tyabji having 
suggested that coarse. 

On this first ordsr of Mr. Justice Tyabji. 
the records were sent to the Magistrate 
who sent his report, in which he gave the 
following findings: — 

(o) A*B in the plan is a passage osed 
freely at all times by the people of all 
classes. *'B*C U a public street in the 
fullest sense of the term, a fact which 
tbe Chatties tbemselve.s do not attempt to 
controvert.” 

(6) The mill marked 4 in the plan withia 
the area A*B is the private prt)perty of the 
appellanU (Vania Chetties). 

(c) The whole area A-B, except the site 
of the mill 4 and tbe site of tbe temple 


(S) 90 Ind. Css. AAS; 9S M. 490; 16 Cr. L. J. tZ9. 
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5, is a puUIi. (liMiifcfJt I lie Chf^liiea 

are io kJ>>tJurl the public from 

u^in^ cl)e rin«I hi this ovteiit, iiamely» 

that they C‘HiK 1 wmk the mill by yoking 
bull irks to a simfl attarhrtl to the mill 
ami the public cannot at (he «e times use 
tlut narrow Iraction of the 
^varying in locntinnl which is covered by 
the shaft and bullocks. 

The report containinc the aimve findinga 
wfts accepted by Mr. Justice Tyabjj, who 
in hie second order on the revision petition 
set naidc the Divisional Ala^^istrate’s order 
prohibiting the Sambans from using the 
paths A*B and B*C. 

Mr. vSeshachariar who nppcaretl for the 
appellants (Chetties) More ds contended 
among other things that the leam-d Judge 
erred in decidiig the case upon the 6nd- 
ing submitted Iby the ilagistmte. I think 
there is some force in this contention. I 
ahull lake it that under sectiun ir» of the 

Charter Act, this Coo rt*a power of revision 
can be exercised to the like extent (at 
least) to which the powers of revision can 
^ in a case coming under section 

439, Criminal Procedure Code. Section 430 
gives the High Court power to exercise all 
the powers of a Court of Appeal under section 
42b. Sectinn 428 allows fresh evidence to 
be taken by the Appellate Court or by a 
Magistrate under the orders of the Appel* 
Ute Court, bnt the Appellate Court hae to 
come to its own conclusion upon the evi- 
dence to taken and there Is no provision 
in section 428 allowing the Appellate 
Court to accept the tinding of the Magistrate 
come to on such evidence. The gist of the 
evidence given in this case is folly set out 
by the .Magistrate in his report and on that 
evidence I think the Magistrate wav not 
Jostihed in finding that the whole of the 
Circle made by the ronud of the bollocks 
does oot belong to tbe Chetties, bnt only 
the mill site, i think that the whole site 
incloded wilbiti the circumference trodden 
by the bullocks belongs to the Chetties. 

1 father for the »pp,l. 

Unte tut Mr. Jo,t.ce Tj.bji wi. io error 

inhoHin* thet the MegistnUe bed no 
jurisdiction to pess orders under section 147 
where the right of way in question was 
through the public streets. It is doubtful 
whether Mr, Justice Tyabji in his first 




order went so far as to say that th# 
Maeisirale had no iurisdiction to pass 
such orders even in cases where the order 
was an order of prohibition of the use of 
the Hglit of public way. »S*o long ago ns 
in Ib^C, Sobmmania Aiyar and Dav>es, JJ.j 
had no doubt said in the care reported os 
KiJandai Kauakon v. Xavahudda Sfinuhi ($h 
It b open to question whether section 147, 

Criminal Procedure Code, applies to 

the right to uae a public high way’*. In 
Criminal Revision Case No. 402 of lOOM 
also, Benton and Sankaran Nair, JJ.i vet 
aside the order of the Divisional Magistrate 
prohibiting the uae of the public way under 
section 147 as made without iuHsdiction. 
To snpport that conclusion they relied 
(among other gi^ounds) upon an old case, 
In rt A«rv?y#r»/o (0), which was decided 
under section .VI2 of tlie old Code of 1872. 
In the casaof ATumppesKa Aewnden v, /Tamfa* 
eoirmi XwfidfH (4), Spencer, J., and myself 
hvld prner/iWy (hit the Magiairate lisd 
jurisdiction to pass orders in re.xpect of 
public ilraets also under section 147, though 
that was a case where we interfered in 
favour of the right of passage. I shall, 
therafore. take it that the Magirtrota had 
jurisdiction to pass orders even against 
the right of passage through a public 
street. But, in my opinion, he ought not 
to pats such a prohibitory onler unless 
it is clearly proved that there is a right 
by custom or by grant or by a Statute in 
one section of the public to prevent 
another section of the public from usiog 
tbe public street on particular occasions or 
for particular purposes, when such use is 
onlinarily and puma font lawful. In the 
case of S<fdooopa Ckariar v. Tfama J?ad (7), 
D^ftvifs and Benson, JJ., held [following 
tbe vase of 5’ir«drom v. Queen and 
PoHttutami V. Quten (8)] that "every 
member of tbe public, and every sect, has 
a right to use tbe public streets in a lawful 
manner, and it lies on those who would 
restraiu him io its exercise to show some 
law or custom having the force of law 
depriving him of the privilege" (page 384). 
This decision was confirmed by the Privy 
Council [in tbe case of Chariar y. 

<7) 2$ U. dTO. 

(«) OM. 803:2 Weir 77. 
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SHANKAR ftAU»U 0. lUPIROR. 
XnVAnnnwor/Ay Boip ($»), nolwithstnoding tli« 
doubt thrown Qpon it b/ Jastiec Sir 
Sabramania Aiyar, who sat in a Full lUncIi 
^7ith JuAtir«8 Davioa and Benson, in another 
case reporUd in the same volume as the 
case of Vinumghafa 0A<ii’<or v. iinipefi>r (10). 
In this case, no eocfa custom havini; the force 
of law prohibitiuH theuao of the pnblir street 
(whether the public street rs lt*C alone or 
A-B and B*0 tosethor or B*C and a portion 
of A*n) by the Samban^ was «et up or 
proved. Even if the whole of the area A*B 
is private property, the 8ub*l)ivisioi»al 
Magietrato's order prulubithig the Samlians 
from going through even the portiuo B-C (flU 
admitted pablic street) is clearly erron«<»us. 
the SauibaiH having public strecta lo and 
0, 7 is the plan through which they ntold 
coiso to point B besides the path A*!!). 
On ray Knding tint berUUs the greater 
length B*0 which is admittedly public 
street, the remaining portion alone of (he area 
A*B after excluding the area enclosed by 
the mill bullocks’ roundi forms the public 
street* 1 would uioditiy the unicr of Mr. 
Jastice Tyabji and pass an or<ler that the 
renpondentu shall not use ttie area covered hy 
the round of the oil mill bulh>cks. until (hey 
obtain tho decision of a CiriJ Court and 
that in other respects tho order of the 
Sab*Divcsional Magistrate prohibiting the 
Sambans from taking processions even along 
the admittedly public street B C and along 
the portion of A*B which I bnd lo be the 
public street, should be set aside. 

Under clause SH of the Letters Patent, tlie 
order of Tyabji, J., will be modiiied as above 
mentioned. 

Order 

(Q) 30 M. I8S (('.C.)i 9 Mom. J. R. m a C. b J. 
666: 17 M, L. J. 240; 44. L, J. 338; U C. W. N, 6H>;‘ 
301. A. 03; 6 M. L. T. 204. 

(10) 26 M. 664; 13 M. L. J. ITJ; 1 XVeir 260. 


BOMBAY HiUH COURT. 
Criminai. ArrBAr. No. dOl or 101a. 
August IfC. 191a. 

Prceenli — Mi*. Justice Batchelor ami 
Mr. Justice Uayward. 
SHAKICAR RASilOAS— Acec^ap 
-^Apmolaht . 
v tr su t 

BMPRRO R— PtM icoTot^Rt »poh DRirt. 

0 rimiMt P«;Wa<-c.i?®dr.(ilf( r ^ 180^, r. 370. (*) 



— Pw/y of Proifiiewf il>*f ieirttir to ^irv re/taoitf /■< 
fOtvicHuf eccHWrl— »t 4 
rfert vf. 

*S«*vSi<*>i 370, <*lnu..> (V). <4 (liv Criiiaiicil 


llu 
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n'«)ilit«'< lUr»r 
llio mkIum ;< l*i < 

|v» (h’Ih'I V * li(> i'« ••(•'iu o f<«>’ I li«' |•^»>«*^ul 10)1 

4«1, 1 1*. W. S. 017, 

U Im*I«*. tli<'r>*for< :i M:i'.*i*I ij« to 

<*<MiVh’l<><l M)» Mlllu'lilf.' tiihl 

)ik)*n'ly t Im* |oI)omm>i' hob»io 1 1 

"1 S'MtTkl S«*«'))'<*)|. ) I). hr%0 • M'i.ODC ori'OIO. 

jM.liDUHl IIIhI I lo> *» il < 1*01* (In jM '<,« < ’ 

iImiI (Im* »( «li«l lixt ||«< . 

<4 .lau*** (<) )>r >)xru*4i 37)1 ol i|i> 

CriiniiuilnpiH^l Fr<»rii onm irthni dikI '<H)tk*niv 
reiNirde<l by the Clihd Prc'«i)b>ii<'y .Mrigi^tmln 
of lloinbny. 

JUOGMBXT.^This ixaii hhumI fi oin n 
judgment of (he learned Chief l^v^iilcn)*/ 
Magialnitc xvho convivtcil Uiv accused* Shnr;. 
her, ItauidaM under ^ecU«ln bH <>f tho Indmn 
I’eiMil Co<le and. Ihv n;>oiis<>)l huviiig .ulinldiHl 
vertnin previous cons ii’t ions |i;).>«sei] :i »oii(oiicu 
of e*gli(vcn nnnilhs' rig M'ou.s iiiipriHiniTnioil. 

We «ei« comptdivd t)) I'nII Tia* (In* itconl 
and procve<ling'<* us (ho ]eHin).)l ^hl|*bl into's 
indginont ilid not dbrh'M* (o U'> niiy Jv:io)n» 
why iJic csiileiM’e for the proM'Cidhm was 
ai-cepti^l as AiillKOcnt. While svo coHuinly 
have no wish (o iiiijM»c upon (he iVosideiicy 
M a gist in I e a »y f n el 1 1 er bu ii le u tli lu i in i ni p)iscd 
by the espioss (enns of Ibv Ci iininul Piwv 
dure C«>do. wc ihiiik his ntteidHin should be 
drawn to (he rrfjuircmeius of clause b*i of 
section o70 of the Code and to the dccbhm in 
Aoteh'ir fi&ooc s . Pn-ntrli f'hawlra Chut I c rjio 
(1) with which we agi'ee. In the prexeiit caxe 
the learned Presidency Magistrate has written 
only: I convict the accused. I believe tho 

evidence of the coniplninnnt and the u itncMea 
for the prosecution.” That brlirf, however, 
is necessarily iniplic<l in the fact that the 
Teamed Msgistmte convicted (he accused. 
Aod in our ivpir.iun clause (') of section 370 
requires that (here should be a stiilemcnt of 
(he reasons which induced the learne<l Magis- 
trate to lieliavc the evidvnoe for the prosecu- 
tion. 

Thv npi'cnl b d'»mi>Msb 

.lppe<r/ 

(U a: f. M»b 4 c. IV. s. -u,:. 
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In Tt SCBB&flAYA PILIAI. 

MADRAS HIGH COURT. 

Criuinil Revision Case No. 262 op 1915. 

CKiuiNAt Revision Petition No. 213 
OP 1915. 

OctoWr 27, 1915. 

iPrpAen/:— Jostico Sir William Afling, Kt., 
aod Ur. Joaiice Pbillipa. 

In re SUBBARATA PlLLAl and Orasts 

Acc u s ED — Petit) oners. 

Celt ft Tretpov Act (f o/l87l)i p. IO»rr<«p«MM 
Pfiting eofllr, Ifgaliljf o/. 

rndar sectioo 10 of ibp CaUk Treepau Act, • 
watchman watching croita oo the Inad oo behalf 
of the cuUiTilor or occi»|Ker is ealitletl to seito 
cattle treepaesinff on the load amler hU ebapRe, 
when he is iri*oa Reoeral iastroetioos to teisc 
them while eocrespeisinR. 

Petition, under EecCione 435 and 439 of 
the Code of Criminal Procedure, 189h, 
prapina the High Court to reviee the 
jadgment of the Court of the First CUee 
8ab*r>i visional Magistrate of Eambtkonam 
Division, in Criminal Application No. 46 of 
1915, preferred against the jadgment of the 
Court of the third Claes hlagistrate of Tiro- 
wadamarodur, in Civil Case No. 443 of 1914. 

Dr. 8. Siromitiod^jN, for the Petitioners. 

5tr. P. R. Chant, for the Government. 

ORDER. — The only groond for revision 
argned before ns is that tbs Qnpoondiog 
of the cattle bg proseention witness No. 1, 
who is a watchman emplojed bj the owner 
of the seed bed, was not aatborised bp 
aectioD 10 of tbs Act. The section saps 
that the cnltivator or ocenpier map “eeise 
or cause to be seised any cattle trespaseing:” 
and we do not think that it can be con- 
tended that he ie not entitled to give 
general insimetions to bis watchman or 
other aervants to seise all trespassing cattle 
or that if the watchman or servant eo 
instrocted seises cattle, the eoliiTator or 
ocenpier does not cause them to be seised 
within the meaniog of the seotion. In the 
present case the legalitp of the 1st prose- 
eution witness’s action in this respect was 
not attacked in the lower Courts. He 
deposed that he was emploped to watch 
the crops aod that he had imponoded many 
cattle. We do not feel called npon to 
direct evidence to be taken on ibis point 
in view of tbs late stage at which it is 
raised aod we can Bnd no grouDd for 
interference with the conTteiion. 

The criminal revision petition ie dismissed. 

Petition ditmieeed. 


BICSAg ANOP V. BNPBBOR. 

BOMBAY HIGH COURT. 

Criiiinai. Appbal No. 276 op 1915. 

Angnst 19, 1916. 

Prrimf: — Ur. Justice Batchelor and 
Mr. Justice Hayward. 

BECHAR ANOP — Accused — Appellant 

vertue 

K U PE R 0 R — Pros ecctor— D bprn d ant. 

Fenof CeAe {Act XLV of IS60). a 97— FofunMWfp 
emi grNtcniMp engogipg in Jighting’^Privel* de/etue, 
fieo of. 

The of private defence cennot be ncceic- 
fttllp invoked by nco who voluntAfllp end deli- 
berately eni^ge la Bgliting with (beir eoemiee for the 
sake of Bglitiag, ae opp oe ed to tbe cate where moa 
an reloctanily forced to nee violence in order 
to protect ibeiDMivoa from violence offered to 
them, [p d7B, col. 2.] 

Where, tberefore, it appeared that a fight took place 
io a public street and iMtb eidee voluntarily engaged 
ia it: 

2 fri<f, that it WM not open to the raeBbors of either 
party to claim the right of private dofenoe. [p. 378, 
GOl. 1.] 

Jtrp. V. JTaorA, (1677) 14 Cox. 0. C. 1i Snbiruddtn v. 
gmpvfor, W C. 966 at p. 376i IT C. W. N. 364t 7 0. 
L. J. ESOj 7 Cr. U J. 256; 6 U. L. T. dS6, roforred to. 

Criminal appeal from convistions aod 
sentences recorded by the Sessions Judge of 
Broach 

Mr. Q. N. Thalcar, for the Accused. 

Mr. 5. S. Potkar, Governniept Pleader, 
for the Crown. 

JUDGMENT. 

BatCiRLOE, J.— This is an appeal from 
a lodgment of the learned Sessions Judge 
of Oroacb. who convicted the three 
appellants of voluntarily causing grievous 
hurt otherwise than on grave and sudden 
provocation, aod under section 325 of the 
Indian Penal Code sentenced accused Nos. 

1 and 2 to fivs ysars' rigoroua imprisoomant 
and accused No. 3 to one 7ear*s rigorous 
imprisonment. 

The only contention advanced by the 
learned Pleader on behalf of the appellants 
was that the learned Judge below ebonld 
have aeqoitted the appellants, on the 
ground that they were entitled by their 
right of private defence to use the violence 
which in fact they did ose. The evidence, 
however, aatiedes ns that the 6gbt which 
resulted in the death of one man and in 
injuries to one or two others, took place 
in the public street between the acensed’s 
party and the deceased's par^, and that 
^th sides voluntarily enga^ in it. There 
is every reason to believe that both aides 
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In m a. o. JifttviAB. 

were more or leu drank on ibe oconaioQ 
in qaestion* the qaerrel be7inB erieen 
ebOQt a log of wood whiob wm thrown 
into tbe HoU fire end the pertiee 
belonging to e oeete in which it ie naaal 
to make the featieel of Holi a pretext for 
intoxication and qaarrelHng. Now where 
both side* volnntarily and deliberatelr 
engage in fighting ae in tbe circa metancee 
now before ai, it ie not, I think, open 
to a member of either party to claim 
the right of private defence. In Roaaell 
upon Crimea (7th Edo.. Vol. I, p. 810, 
Bk. IX, Chap. 1), tbe law ie stated in 
the following words:— “The law ie that if 
the blow, from tbe effect of which tbe 
deceased died, was given porely in 
self-defence, as dietinguisbed from a deeire 
to fight, it is excosable, and it is a question 
for tbe Jary whether the prisoner simek 
the blow in self-defence, or whether be 
really desired to fight:" see Bag. v. 
Xnock(l). And in India we have a eimilar 
decision by the Calcatta High Court in 
XchtVuddVn v. Emperor (2), where Mr. 
Justice Rampini says: — 

' I have no doabt that according to 
the Penal Code no right of private defence 
erises in circamstanoes each as those of 
the present case, when both parties armed 
thsmseltes for a fight to enforce tbeir 
right or supposed right and deliberately 
engaged in very large nambere in a pitched 
battle, killing one man and wounding 
others.. .in the present case tbe appellants, 
if they bad any right of private defence, 
which in tbe eireamstances in my opinion 
they had not, did not set within the 
legal limits of sneb right. They did not 
restrict themselves merely to tbe aee of 
each force as was necessary to resist 
trespass. On tbe contrary, they far exceeded 
their right, if they had any, for they 
killed a man and inflicted seriocs in Jones on 
others." 

So here, even if it eoold be shown by 
the appeliants, on whom tbe onne liee, 
that they were entitled to tbe right of 
private defence — and in my opinion it 
cannot be so shown— yet it Is manifest 
that they exceeded that right by eansing the 
death of the deceased man on whom no lees 
,(1) (i«77) i4Co*. 0. C. J. 

iH) 8S 0. sed stp. STfli It 0. W. K. set; 7 C. L. i. 
aeOs 7 Or. L. J. 2M; $ M. L. T. 366. 


than eleven injories were found. Bat, as I 
bsve eaid in ny jadgment, this appeal fails 
becaose the right of private defence cannot be 
eaecessfolly invoked by men who voluntarily 
and deliberately engage in fightiog with their 
enemies for the sake of fighting, as 
opposed to the cese where men are reluctantly 
forced to use violence in order to protect 


themselves 

them. 

from 

violence 

offered 

to 

Tbe convictions 

must. 

therefore, 

be 

eonlirmed. 

But 

in view 

of all 

the 


circomstanees disclosed on the record, I 
think that the sentences passed upon 
accused Noe. I and 2 may safely be reduced 
to sentences of two years' rigorous imprison* 
msnt in tbs case of each. 

Hatwsbd, J.— I conjor. 

Contidient eonfirmtJi S^nitttcet redneed. 


MADRAS HIGH COURT. 

CaiKiNSL ArrsiL No, 487 or 1915 and 

CeiMixAt Rsviiioy Cass No. &14 or 1915, 
Cbimival Rkvisiox PemtoN No. 409 
or 1915. 

October 26, 1915. 

Present: — Jostice Sir William Ayling, Xl., 
and 51r. Justice Phillipe. 

In rs G. Q. JEREMIAH— AccosBD^ 
PrriTiox E a— Am llast. 

CHminet Prsesrisre Code {Att ^60, 

ggtV'PMncf iiofinrale net emfoteertd to trp gwroysaa 

frWt tr UegUirtiU, 

Wb«T«s Soropsan British subject was coarisUd 
by (he Oistnet Magistrate of ^agalere, irbe was 
also a ioatieo of lbs Paacs. of as offeaee aadsr ssetioa 
6 of tbs Uasieipal By-law H aftsr a samuiary trial 
uadsr ssctioa MO of tbe Crimisal Piaocdurs Cods: 

Btid, that iaasmach as tbs District Uagistimto waa 
soisapowsred to try a Europeau British subject 
nmswrily, bU procoodiogs wars void uadsr ssotiou 
630 of (be Criminal Proesduru Code. Cp- 376, ool. 1.] 
Appeal against tbe order of the Court of tbe 
Pistriet Magistrate and Justice of the Peace 
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Ju rf r.. a. jrxfMJAlc. 

of flip .U:)i(nrr Riniu'nof Ban^lore 

PivKsi nj. ill rri'o X«i. Ti .r. [*, of the CAlendar 
fc'l I'l’i 

IViitii ii under 'iections 43^ tind 4^i9 of the 
K' m\o of Ciimiiml Piwedure. l$9d, praying 

I1ii;li Court ti> revi^ the order of the Caort 
of tiu‘ MngUti'nte in the 50 id ca^e. 

l'ACTS.^Aceu''«d (i. O. Jeremiah, a 
volunteer in tlie (i." Company, wa» pi^oseeDt* 
Ilf before tho Ihstrirt Magistrate, Civil eiwl 
.Military Station, llaiigalore, for the offenee 
of failing to take <Mit a licence for hie 
cycle, which he ixhIo at '2-^0 I'. M. on the 
Keaideiicy U miI with n ruilitury description 
oil the Ic^th May lust. 

ArciHed while admitting the olTence 
pleaded coemption us a cytdist vnlanteer. 
The Maei<(r:ite in his linding observed 
tlnit the arcu>ed, who was previoosly a 
eyidist volunteer in the “0.*' Company, 
Hungnloiv UitU V<duiiteers, was struck off the 
shvngth of the coip* mi the 3nl February 
l!dr> hy order of the UlUcer Commanding. 
Since timt date, conseiiuently, uccased waa 
not borne on the rolls of the corps. AccQsed 
asserted that the Colonel’s order, which 
appeared in the liattalioii tMler Book 
omlev tho Adjutant's signature, was illegal 
niid void, lie contended that tf he had 
been wrongly renjove'l, then ho was still 
a volunteer. 

In tlie^o cii‘^iimstniice«, the Magistiate heM 
that >v 1 1 ether the order wnn legal or illegal 
the fnct renmino«l that since drd February 
IDITi, accused was not borne on the rolls of 
tho corps and was not recognized by the eorpe 
a.sa member thereof. Fimlhig tlieaccnso<l not 
to l>e i\ !>••»'( fific Cyclist .Mcmlier of the Vo* 
lunteor Corp.s on tho date of the offence, the 
Magistrate fined him Rs. .1. The present 
appeal revision petition to the High Court are 
Against that order. 

Mr. Ii. A. (t'orindnntffhafa Aiyar, for the 
Appellnot-Fetitioner:-" Ban galore was no part 
of British India Atid the Criminal Procedure 
Code was made applicable to Bangalore by 
virtue of declmtions made from time to 
time by ilie Governor* General, in virtue of 
the powers conferred upon him by the orders 
iu Council of His Majesty the King*Bcnperor 
under Foreign Jurisdiction Roles. 

The juried jction of the Magistrates in 
^iiigalore over European British sobjects 
Jfss.b^ virtue of apeoial powers conferred 


llW 


upon them, and there wae no provision 
empowering them iu try European British 
sabjects summarily ander eectiou 260 of 
the Code of Criminal Procedure. 

The PhIHc ' rofeeufory for the OoverDmenti 
enbmitted that he could not answer the 
objection raised by the Vakil for tbe appel- 
lant 

JCDffMBXT.— Appellant (a Europeatv 
British subject) has been convicted by tbe 
District Magistrate of Baiigalorei w)io is ^ 
Justice of the Peace, of an offence under sec- 
tion & of the Municipal Bydaw 3 aftera 
summary trial under section 260 of tbe Code 
of Criminal Procedure. 

.\[r. OovimlnragliAvA Aiyar argues in 
his behalf that the Magistrate's proreedings 
are void under section 230 of the Code of 
Criminal Procedure, inasmuch as t)ie 
Diatrict Magistrote isnot empowered to try 
a European British subject sammarily. Tliia 
appears to be so. 

The Crimiual Procedure Code does no^ 
apply primarily to OAngalore which is no 
part of British India, and is only in force there 
by virtue of the declarations of the Governor* 
General in Council in the exercise of powers 
conferred by the Indian (Foreign Jurisdic* 
tion) Order in Council, 1902. The latest 
declaration is Xo. 732*D, dated 19th March 
lOl.T. but thi.s provides with reference to 
tho Code of CHminnl Procedure: "Notliiug 
ill tbe Code as applied shall he deemed 
to apply to proceedings against l^'uropsaa 
British eubjecta or persons charged joiptly 
with European British subjects.*' 

The effect of this is to refer os back to au 
earlier declaration under the same authority 
No. 660*2B, dated 19th March 1912, which is 
still in force and which regulates tbe powers 
of Josiicei of tbe Pesce beyond (he limits of 
British ludiaia regard to Kuropeau British 
subjects. This noti6cation [issued subsequent 
to the decision of this Court in In re Lawrenet 
(l)i confers on such officers certain specified 
powers, among wfaicl: the power of tryiuf 
offenders sammarily under section 260 of 
the Code of Criminal Froeedure is not 
included: aod we most take it that tbe 
powers of the District Magistrate M 
Justice of tbe Peace as regards Foropean 

(1) 9 Ind. Cm, 2fiS; 94 U. 040; 12 Cr. 1. J, 49: 9 H. 
L. T. 92?; (1911) 2 it. W. N. 19^, 
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Sriti^h aabjfiota oonBaad' lo tKosd coo* 
farred on him tharanndar. 

It fl>11o^Ta from that iba trial of tha appel- 
lant waa void. 

Wa aat aaida tba oonviottna and diraot 
tha rafond of the fina» if i>aid. In viaw of 
tlia patitionar of tba ease, vra do not ordar 
ratrial nodar tha ordinary prorad ura. 

Cf'n VI ft ton iff titttlt. 


PUNJAB CHIEF COURT, 
Catutm RavtsiOK Pktitiom No. *273 or 1915. 
April 17. 1915. 

PfM^^:_Mr. Joaiiea Rattifan. 

B M PB RO R— Psoi accTOi— P k miovaa 

v#r«u< 

RAOHBIR SINGH — Accoivo— RiirovptMT. 

Cn’MiDBl Cwf* ^ActT 181. 

I, (t)— 

iietien. 

When iba complaiaaat ebarptd the accas*4 oader 
eeotton 40fl> Tadian Penal Code. aHecioic tliac tluv 
complainnst had rnanaed tha io maMvv 

a branch affone/ at Rurki. that account e trera eeni 
by aeeuecd to Rawalpindi fur aome time t*ut 
eubeeRacntlf dieeontinucU and tint eu lupeetum 
of the account# it wai found that tbcacvuaed had 
made falee cntrica in caepect of certain iteoie; 

Itilil, that iitaaiunch aa the allcsattone in (ha 
complaint referrotl diillnctly to throe or fonr apeciAc 
item a in reapect of which the accueedwae charged 
wUh having committed the offence of criminal 
hieach vf trust at Rurkl. tiu* Rawn1|Nndi Court bad do 
Jurlatl let Ion to t ry the eaae. f p. 070. ml. t. J 
r^oAfll Chend T. Phut Che ml, 6 Itnl.Cae. RbOi 7 P. 
R. 1010 Cr; 7 P. W. U. 1010 Cr.j 178 P. L. R. lOlth 

11 Or- b, J.*M. followed. 

Caio reported by tha Sesaione Judge. 
IlAtv&lpindi Diviiioo, wUb hia No. 114 of 3rd 
Febxoery 1915. 

FACTS. — The eccQeed wee refoeed hie 
application to ba triad ni Rorici (where tba 
offance oodar section 403, Indian Peoei Code, 
was alleged io have beeo eomnitted) tnetaad 
of Rawalpindi by order of Major T. G. 
Browning, Cantonment Msgistrate. exercising 
tha powers of a Magistrate of tba Firai Claes, 
Rawalpindi, dated 14th December 1914. 

GROUNDS. — The statement on oath of 
the complainant in this ease amennte to an 
acoQsation that tha acoosed, who was bis 
servant in Barit i. had ambasslad and min* 
jipj^pTiated Rs. IW in that place. The 


oomplaint is broogbt, therefore, under seo- 
tion 403, Indian Penal Code. The Cantor)' 
ment Magistrate has taken cognisance of tba 
offance and it is aricarl by tholeurned vdvoeate, 
who represents tha aern«ed, that the case is 
not cognisable in the Coart of tha Canton* 
ment Magistrate, but should, under the pro- 
visione of the Criminal Procedure Coda, sac* 
tion Ibl, ba heard and tried in Hnrki where 
the offence nms committed. 

I consider that this contention ie correct 
and as tha Cantonment Magistrate has con* 
tinned hearing the ease since 1 sent him 
a copy of my order, dated 22nd* December 
1914, f am constrained to report the case on 
tha revision side to ihs learned Judges of the 
Chief Court, with a view to the proceedings 
being sat aside and tha case being tried 
in Rurlri where the offence is alleged to 
have taken place and where tha accused would 
ba in a better position to defend himself. 

Ths accused will in the meaniime reniain 
on the bail already ordered. Sohmitted 
with the record for orders. 

Sirdar Riini J^rnpA, for the Crown. 

Dr. for the Accused. 

ORDER — The question referred to this 
Court by the Sessione Judge, Rswalpindi, is 
whatherthe Coortnf the Magistiate, First Class, 
Rawsipindi, has jurisdiction to entertafu the 
complaint preferred by Bala Bash am bar Das, 
charging tha accused, Ragbbir Singh, with 
tha commission of an offence under section 
408, Indian Penal Code. 

Tha eUegations in the complaint are to the 
effect that the complainant, who is an 
Ariillery Treaaarer in the Rawalpindi Can- 
tonment, about three years previously engaged 
tha accused as his servant to carry on, aod 
manage, a Branch Agency at Rurki; that 
accouota were eeot by accuaed to Rawalpindi 
up io January 1904, when accused discontinu- 
ed tending ibem; that complainant*s suspi. 
eious were aronsed and be sent lor aeensed, 
who came to Rawalpindi and undertook in 
writing to render aecounte and pay whatever 
night be due to tba complainant; that accused 
thereafter never came to Rawalpindii and 
that on inspection of hie accounts it was 
found that be bad made falsa entries in 
respect of three itame of Rs. 400, Re. 125 and 
Rs. 656, aud probably also other falsp 
entries. Complainant obarged tba accused 
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wt(U liRviiitf CO mrtiiu^d tb« offence of 
cnmmal breach of (rust, pnnishable under 
eeceioii toe. lodUn Pennl Code, aod prayed 
♦ h'kt lie mi^ht bo dealt with aceordio^ to 
law. 

Section 181, cUase (2), of tbe CnoiiDal 
Pmeedure Code pro vJdee that the offence of 
criminal ajtaappropriation or of criminal 
breach of trust may be inquired into and tried 
by a Court within tbe local limits of whose 
jurisdiction any part of the property, which 
is tbe subject of tbe offence, was received 
or retained by the accused person or tbe 
offence was committed- Upon the allegatiooa 
in tbe complaint, there cau be no doubt 
that the Court at Rurki would have jurisdic- 
tion to (leal with the offence with which the 
aocused is charged. 

The queatiou, however, is whether tbe 
Court at Rawalpindi. has also jurisdiction to 
deal with it. Qi^lcal Chand v. Pkul Chond (1), 
Chint :Si»gh V. Emperor (2) (Criminal Mis* 
cellaneous No. 58 of 1900), and Oanethi Lai 
y. Nand Kithore (d) are authorities directly 
in point and in support of the contentioo that 
the Rawalpindi Court boe notJuriadiotioD. 

For the complainant, Mr. Sewa Ram Sineb 
rehee on Wf am CAand V, Emperor (4), Jthar 
Dae V. Emperor (5), Rajani Binotie 
Ohakruvarti v. Ail India BaukinQ and Jneur'^ 
ane* Company £»miVft/, Lahore (d), Nicuia*. 
McMan Chettiar v. Antiamoffli* Chetiiar (7) 
and Okulam Ali v. Queen- Bmpreee (8). I have 
ronsidersd the authorities cited and in my 
opinion the contentioo must prevail that tbe 
Rawalpindi Court hne no jurisdieiioo to 
try the offence charged. The authoritiee 
cited on behalf of the accused are directly 
relevant, whereas those referred to by Mr. 
Sewa Ram Singh are dietingoishable in varU 
one respeots. UA»/om dli v. QiMM.EniprrM(8) 
deals with a cose of cheating, and it was 
held that under section 179 of tbe Crimiual 


(0 
1910, 
(2) 
(3> 
At. 
(♦) 
(fit 
W 
J. 48i 
C7 


fi led. Cm. 830: 7 P. R. 1910, Cr.: 7 P fV A 
Cp.; 178 P. U R. 1910^ 11 Cr. L. J. »8 
fi? P. t. B. 1901. 

^Ifijnd. Oiw. 819: 34 A. eS7; 18 Cr. L. J. 4T9j 10 

2 P. K. 1908 Cr. ; 9 F. t. ft. 1902 
18 P. W. ft. 1908 Cr. 8 Cr. U J. 75. 

41 cSm*' ^ ^ 

7”“! 19000? 


Procedure Code, tbe Court at Lahore bod 
jurisdiction because the loss in freight would 
be caused to the North-Western Railway 
Administrution at its bead •quarters in 
Lahore. Similarly in Rajani Binode Chakra^ 
varli V. AW India RanJcttig and Inturante 
Company Limit ed^ Lahore. (6) and 

lehar Dae v. Emperor (5), the offences 
charged were not merely criminal breach 
of trust or criminal misappropriation, but 
also cheating and forgery and stress was 
Uid upon section 179, Criminal Procedure 
Code. lu Uifam Chand v. Emperor (4), there 
were three accused persons of whom two 
carried on business at Feroseporei and the 
third accused was msrely a purchasing 
■gent at Sangla. It was held that it was 
the Parosepore Branch which carried oo 
the business of the Karachi 6rm, and that it 
was to that Ferozepore Branch that aeoussd 
Nos. 1 and 2 had to render occonnis. The 
judgment proceeds 

**Now the convietiou is with rsfersnoe to 
the general balance of Rs. 12,362, not >fUb 
reference to any specific itecus, and this 
balance woe payable at Ferozepore, and if 
it had been paid there, there would have 
been tm offence. This brings tbe offenoe 
within the provisions of section 181 (2) of 
tbe Criminal Procedure Code, for the money 
woe retained by tbe aceueed in tbe Ferose- 
pore District. Tbie distinguiehee tbe case 
from Criminal Miscellaneous Cose No. SB 
of 1900; there, certain epeoifio items had 
been misappropriated, and accused woe net 
being tried for a deficient balance.*’ 

So in ibe present ease, the allegations in 
the compUioi referred diatinotly to three or 
four specific items in respect cl which tbe 
accused is charged with having committed 
the offence of criminal breach of trust. 

Sioomina/hanChettiarY. AnnamaUn Chef liar 
(7; in no way helps Mr. Sewa RamSiugh'e 
argument, but is ntbei au authority in sup* 
port of other eide. As at preeeni advised, 
therefore, 1 prefer to follow the moat recent 
ruling of this Court ^Oohal Chand v. Phtd 
Chand (1)] and bold that the RawiJpindi 
Court has no jurisdiotioo to try tbe present 
charge. 

i ooeordiogly direct that tbe record be 
return^ to the Magistrate, First Class, BawmJ* 
pmdi, with tbe direction that tbe accused he 
discharged, tbe complainant being informed 
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W. 0. WHmOM V, MAMMtn HAltfET. 
ilflo^vued, be c»d pnfer hit oom> 

plahitin tbe Coort of the blAgisinto M 

Rnrki. 


MADRAS HIGH COURT. 

Crimjhal Rsmtox Ciat No. 454 or 1315 
CBimiiAL RsTisiOM Pktjtiom No. 367 
or 1315. 

OdoUr 26, 1915. 

.^oiyn^-^Joaeico Sir William AyKo^. Kt., 
aad Mr. Joaiic* Pbillipa. 

N. C. WHITTON— PiTiTionii 

vrraa 

IHAUUAD MAISTBT— Rtgraicuin. 

VodrM plaatfr* Labour A<t IMS), m. 24, 
Prutar </ (o imts dimti^n^— 

Convitti^ dimh4di9»tt, wMhfr 4cr fo 
acfiiaa— ''failiMV to a««»Haf for m4M9 **tT»»fod" 
nwatiMi^ of. 

There ft &e UuU to tbe number of repented 
dfreetlene wblehnnj beieeued under aectMo36ef 
the UediM Plenten Leboer Act er to tbe nember 
of preeeontle&e end convict lone whieb laev loJtow in 
delnult. [p. 379> col. ti p, 360. col. I.J 
l« Action teben under eection SO ^ the Uedne 
PInnten LnbourAct dcee not pet na end to the 
contnct end it, therefore, no bnr to « eeeond trtel nod 
ooBviotiob for disobedience to 4 diiectieo to fulfi it. 
[p. SdO, eel. 1.3 

Pence Uaiofiy r. rmperer, IS led. Cne.41S: 
84 N. 447; 24 U. L. J. 146; U Pr. L. J. 79, dieecoted 
froB 

(/nieiftv. CierU. 19Q. B. 4I7{ K L. f. H. C. 194; 
IS Jar. (h.S.) 420; 14 L. T. 8661 14 W. R. 688 end 
Culfer V. Turner. 9 Q. B. 60S: 49 L. J. H. C. 124; 10 
L T. 706: 22 W. B. 840, followed. 

Per Aifltnf, /.—The werde "fnU» lo ueoant fee the 
Bonej edveaecd to hia" aeen liaplj (hie: fntlare 
to either sapplj Inbour eqaivelent to the ndrmne* 
received or to refund nnj bnleoce of the edvnnce for 
whjob he la uanble to eapplf leboer er to prove thet 
it bee been legitimetelp espeaded. (p. 87^ eel. 2.3 

Petition, o&der eectioBS A^5 end 439 of 
the Cod* of Crimionl Procednr*, 1S9S, 
pmpinB tb« High Coort to r*vie* tb« order 
of the 2&d Clasa Megiatmt* of Vnyitri. in 
bi* procoeding* deelioiog to giv* fartber 
direotione to the reepondont herein te 
complete tb* performance of bie contract 
under eection 35 of Act I of 190^1. 

TACTS —One Mr. Whilton, a planter in 
Malabar, complaioed to a Magiatrate that 
Mammad Maiatrjr bad committed breach of 


a contract entered into bp him in December 
1912 in reapect of work in the compfainant’a 
Cospanp.knottn aa, the 5leppad Wpnaad Tea 
Companp, and prayed that the aecuaed might 
be directed to complete the performance of 
hie contract under section 35 of the Act. 
In 1913, one direction \va8 given to the 
aceneed.bat he did not comply with it end wa 
convicted and sentenced to one month's 
rigoroos imprisonment under sectiuii 24 
of the Act. The complainant igain 
applied to soother Magistrate for an^ 
other direction after the return of the 
eecnsed from Jeil, and he was again proAecut. 
sd, convicted and aenteuced to two months' 
impriaonmsnt. The complainant again applied 
to the aame Magiatrate for giving the accused 
a further direction. The hfagiatrate refused 
it on the ground that he had no joriadietion 
to make sncceaeive direetjona. The present 
reeiaioD petition is against that order. 

Mr. Burton, for the Petitiooer.— A 
Magiatrate ha e joriadietion tomakaaucceaaive 
directiona under section 35 of the Act and 
the laogoage of the section is wide enough to 
cover any number of directions, so long ea 
the contract asiats. and there la nothing 
to prevent a aubaequcpt direction being given. 
The decieion in i'onpa Xfaio/rtf v. Sm- 
prw(l)i* wrong. The decision is I'nvin v. 
Cforfre (2) and Cnffcr* v. Turntr (3) «re 
clearly in point. 

The PaWic Prosemfor, in reply: — The deci- 
sion in Pr nca ifaiWg v. Bmperor (1) is right 
and must be followed 

ORDER. 

Avuso, J.^ We are aaked to revise an order 
of the 2nd Class Magistrate of Yayitri, dated 
17th March 1315, refusing to direct countar* 
petitioner under eection 35 of the Madras 
Planters Labour Act (I of 1903) to complete 
the performance of the contract entered 
into by bim with pelifionar. The Magia* 
trato'a groaud of refusal is that be bad 
already issued ona such direction on 
18ih November 1313, in default of oom- 
plianee with which coonter-petitioner bad 
bean convicted and sentenced to two montba* 


(1) 16 lod. Cae. 416; 36 U. 497; 24U.L J 
Cr.h. J. 79- 

(2> 19 Q. B. 417: 83 U J. Jt. C. 198; ]2 Jur 
429; 14 L. T. 330: 14 W. R. 688. 

<8) 9 Q. B. 602: 42 L. J. U. C. 124: 30 L T 
W. B. 640. » . . 


186: 14 

<K. •) 

706; 22 
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rir?nr(ius unpvU niniMit iiivler section 24 (e) 
t>f the SI me Act. He had in addition 
tieen prcviouHy tried And convicted nodar 
the <Amu 'Section and clnose ou 2$ih March 
f)r failure in connection with the 
jmm** contract. The Mn^intrate held, fol* 
lo'vitijf PonO't yinistry v. Eaiptmr (l), 
tiiat he had tto p«>wer to make more than 
one direction: and ou this vieir diemiased 
petitionera application. 

Mr. Barton, rrbo appears for petitioner, 
oonteiuls that the ralinj? al>ove quoted la 
erroneoQs: and that apart from aacb 
Special rcairictione as may be involved in 
the particnlar contract, there ia no limit to 
the number of ancecMive directions which 
nay be iv^oed Qiider Reetion >15 or to the 
number of prosecutions and convictions 
which may follow in default. 

He 1ms been at pains to explain that 
hia client is prosecuting thix petition simply 
as a test case and is only anxious to have 
the law on the matter determined. The 
counter*petitioner ifl not represented: but 
the learned Public Prosecutor has been 
jnstrncted to oppose the petition and support 
the Magistrate's onler. He has dooe so 
not with reference to the abstract question 
of law on which the order is based: but 
by arguing that the two previocs convictions 
of counter petitioner and the previous 
direction have all bsen illegal and that for 
this reason, the direction now .applied for 
should not bs granted. Wi> do not think 
we should be justiCecl in ignoring such 
points when asked to interfere in revision 
'to counter-petitioner's detriment. 

Wo have, therefore, to consider the facts 
of the present case as well as the bearing 
of the Act upon them. 

The contract itself is Exhibit A. Disregard* 
ing superiluouR detail it may be said to 
provide as follows:—* 

Coouter'petitionsr (called the contractor) 
in consideration of an advance of Rs. 50 
nndertakes to work, with 25 coolies, whom 
,be is to procure on petitioner's estate for 
aix months from 20th December 1912 to 
. 19th /one 1211 at fixed rates of wages; if 
he makes default in such work, in whole or 

part, petitioner has the option of calling 
on him to complete the performance of 
'the work in default at any time up to 20th 
December 1915, 


• His snbseqnent 'ftotidact U not in dispute, ‘ 
He failed to appear till* Idth Febma^ 
1913, when he brought not 25 coolies bat 
these worked till 28th Pebrnary 1913, when 
they began to absent them.selves and 
were all gone by 36th March 1911. 
After that, no more fwork was done. 
Counter-petitioner retnrned to the estate 
after his first imprisonment and the first 
dirsclion; and promised to pay the balance 
due by him. He lias not* however, done so. 

On these facts, I can find nothing illegal 
in the first conviction which is dated 28(h 
March 1913. We have heard some discossion 
of the meaning of claa»r (r) of section 24: but 
I take it that the words “fails to account for 
the money advanced to him” mean simply thin 
failure to either supply labour e^oivaleut 
to the advance received or to refund any 
b« lance of the advaoce for which he is 
unable to supply labonr or to prove that 
it has been legitimately especideJ. 

On this reading, the conviction was 
justified and also the direction which was 
passed oa 18th Novetn'oer 1913 under sec- 
tion 35 on oonnter-petitioner's apprebensiou 
after release from the first term of iDipHson* 
ment. 

Admittedly this direction was not complied 
with. Coo liter- petitioner promised to 
rstura the balance of money due, but failed 
to do so, or to do any more work. 

Now, what %vss the elfeot of this ? The Act 
nowhere makes non-perforcnarice of a contract 
ponisbaUU in Iteclf. Section 24 renders 
punishable three specified failures in connec- 
tion with a contract. It says: 

Any maistry who 

(а) fails without sufficient oause to present 
himself at an estate upon the date spsoified 
in his contract; or 

(б) having oontraoted to rsmain upon an 
estate for a speeifio time, fails without sufflei* 
eat cause so to remain; or 

(e) fails to acroaot for tbe mousy ad- 
vanced to him by a planter fii consideration 
of bis eoniraotiug to supply labourers to 
work on ao estate; 

•hall be punishable with imprisDoment 
which may extend to three months or with 
fine which may amount to five hood rad 
rupees or with bath; and Ibe Magistrate m.ay 
award to the planter out of tbe fino ’ aneb 
^mpensation as he may deeiq fit,” 
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SAciroD 35 pQtu tbasr 

On the expiry of any seoteoce of 
itDpriMQineDt on a mautry or (laboorer for 
an offence nn^er thie Act, tbe naistry or 
labourer shall, if the planter or employer 
an reqnesU, be pn^iuced before the 
Macletrate, who ehall ijirect auch raaiatry or 
labourer to complete the performance of 
his contract on pain of further proeecntion 
and punishment in case of his refusal to 
do so, And no conviction nixler this Act 
or imprisonment under such conviction 
shall havo the effsct of releaeiny any 
maistry or labourer from the terms of Ins 
contract or labour contract, as the ease mny 
bt.^ 

Provided that no such direetion shall 
be given, in the case of a labourer, if more 
than 12 months have elapsed since the 
date on which his original labour oontraot 
would have determined.** 

We cannot take this as oonsiiluting 
disobsdiencs of the cootraot, s disiiuct 
offence, it only for the simple reason that 
no puoisbment is specified for it. ^fr. 
Barton admits that the words *on pain 
of farther prosscutioii** can only lie taken 
to refer to a fresh prosecution under 
section 24. 

This ie the view taken by the Magistrate, 
who in Calendar Caso Ko. 530 of 1314 
has convicted counter-petitioner of the same 
offence under section 21 <c), failure to 
account for the advance. Tbe question is 
whether this was lepl^r whether counter- 
petitioner WAS entitled to plead 
acqiiil." 

That the contract was still in force 
cannot. I think, be disputed. Ae already 
pointed out, petitioner had the option of 
extending tbe period for performance up to 
20th December 1915: and section 35 itself 
provides that the previous conviction should 
not operate as release. 

Mr. Barton, in supporting the legality 
of tbe .second conviction, relies on two 
Kngli.sh cases, fTnicin v. OiarU (2) and 
C«/ler V. Turner (3). 

Both these cases are of workmen absent- 
ing themselves from work contrary to the 
terms of the contract, and it is held that 
in such circumstances although the work- 
inan did not ret pm to work after bis first 
conviction and imprisonmeut, yet u tbe 


contract continoed he was guilty of a fresh 
offence, nnd could be again convicted. 
The question is whether (he prihciplo of 
these rulings applies In a rase of fuilure 
to account fur an a«lvance. After cnrvful 
consuleratu u. I am inolineil to think it 
doe*. Tho contract ami with it, th^ 
liability to account f.ir (he advance m 
still in force: and counter- petitioner i*i 
by the option of the employer given a 
fresh chance of n<'c<mntmg for it in 
either of (lie ways in which he cnuld 
have accounted for it originally. Ilia failure 
to do so is just as mneh u fresh offonpo 
as the workomn'e foilui'C to rcauTne 
work in the Knglish cases, f cm liml no 
valid ground of di.stinction. 

No argument has been mlilresse<l lo ik to 
tbe contrary, 

The conviction in Calendar Case No, 580 
of 1914 was, therefore, correct: and there 
only remains the ciaeation of whether the 
5(sgistrate was justified in reftising the 
second direetion. The worsting of ehe 
section appesrs to Iwva him im option- 
ami T can see nothing in the Act which 
ia opposed to (he imuo of repented direc- 
tion*.. I have carefully considered the judg- 
ment in FuiiffA Mnitfri/ v. l^mp^i»r (J). 

I am not without some sympathy for (he 
view which the learned Jmlge seems lo 
have taken: but we havo to constroc the 
«Utule as it stands, ami with nil i-espoct, 
I am unable to agree that the Magwtrata 
can issue only one direction. It seems to 
me unfortunate that the Magistrate is 
given iH> discretion regarding (he issue 
of directions ainl 'in this, ns in other 
respect#, the Act seems to call for amend- 
ment, The Magi.strale has. of couris, 
discretion m to the imposition of punishment 
on conviction: and would presumably exerciso 
it where the Act was being vindictively 
used. But this is only a partisl safeguard 
against the ponihility of oppressive use 
of the section. As the law stands, in tbe 
prewt case, the Magistrate shonld have 
Usoed the direction, and I would now 
direct under section 423. Code of Crimhml 
Procedure, that a direction should issoe. 

PojCLira, J. — I need only add that I 
agree in the view Uken by my learned 
brother of the meaning of aection 35 of the 
Act. Tbe wetion itself does not limit tbe 



380 


INDIAN OASES. 


[I9I& 


tHP£R0R 1% C01M[>. 

namb^r of dtrerKon^ io folfil iho contract 
that c&n bo niu<lo. but it does Any thni 
action taken under tlie section dooA not 
put an end to the contract. If tbe 
contract still in force, there can nodoobt- 
ediy be a fresh breach of each coniraot 
and for each breach (coming witbin the 
proviaiooe of section 24) the offender 
renders himself liable under section 35. 
This view is in accordance with the inter- 
pretation pot upon similar Statutes in 
England Tmem v. Clarke (2) and CutUr v. 
Turner (d), 

I, therefore, concur in the order proposed. 

Prfjfion af/mredi Application QranteJ. 


PUNJAB CHIEF COURT. 
CKiHtNiL AeeBAL No. 430 or 1915. 

June 9> 1915. 

r/e«ent:-«*Sir Donald Johnstone, IlT., 

Chief Judge, and Mr. Justice Rattigan. 

EMPERO R— ArrsLUNt 
leritu 

TEK CHAND — Convict — Rcsponpknt. 

Ptnel CeJ« (Ael XIV </lM0A ««. 301. 303— ri<t- 
nappinp^Lav/nl SHerdMii- 

r/ i/tiwlx minor irirfeiC'- DCfraard 
moifter. f«ic/«t^H4rrfr4n— ifiivdH Lair. 

Tho busband'i rektioDa. If any eiiet within the 
d*m« of a Mpindff. nn tho goeHioBt of e niaor 
inoow in pr«f«rooco to h«r father aad bis rctoUoat. 
[p. 331, eol. 1.3 

ffhvrfircn U'^ptn'jte t. Aroirsn tel Rejf, 10 C. 034, 
rsfemd to. 

Whore A minor Hiodn widow takes ophrrresa- 
denes with her deceased bosbaad’s aeiber with the 
eooMBt, express or implied, of her husbaad's brother, 
the bosband's mother is the lawfaJ gtiardisa of (be 
girl for tbe porposcs of section 361. Indian Penal 
Code. Cp< 361. col. J.] 

Sfnperor e. if iron gefcAsA. 60 P. R. 1900 Cr.: 
21 P. L. R. 1900; 3 Cr. L. J. 200, referred to. 

Appeal from an order of the Seeeiona 
Judge, Rawalpindi Divisioo, dated the iStb 
December 1914. 

Mr. Broadvaif, Additioual Government 
AdvocaU, for tbe Appellant. 

JUDGMENT.— The reapoodeot, Tek 
Cbaod, was convicted by a 51aguirate of tbe 
First Class of having kidnapped ifasemmof 


section 363, Indian Penal Code, woe 
sentenced to years* rigorous imprison mecit 
and a hne of Re. 50, and in default, to 
6 mootba* further rigorous imprisonment. 
He appealed to the Sessions Jndge, 
Rawalpindi, and on bis behalf it wu urged 
(1) that tbe girl in question was over 
tbe age of 16; (2) that tbe girl, being 
the widow of a Hindu, bad no lawful 
guardian; and (3) that *no takiog from 
lawful guardianship had been proved." 

According to tbe judgment of tbe learned 
Sessions Judge, tbe Public Prosecutor was 
constrained to admit that tbe lawful 
Ipardianabip was doubtful" and that there was 
no evidence of the girl having been 
taken, beyond her own statement." Upon 
these admissions, the Sessions Judge accepted 
the appeal and acquitted Tek Cbaod. 

From this order of the Sessions Jndgs, tbe 
Local Government have preferred an appeal 
under section 417, Criminal Procedure Code, 
to this Court and notice of tbe hearing of the 
appeal was dnly given to respondent who has 
not, however, appeared either in person or 
by any authorised agent or Pleader. We 
have accordingly heard the appeal ear parte, 
and after consideration of &Ir. Broadway's 
arguaeoto and of theevidsooe on the record, 
we are of opinion that the acquittal of ra« 
spondent was erroneous and that this appeal 
must be allowed. It is, we think, to be 
regretted that the Public Prosecutor, before 
making bis admission before tbe Sessions 
Judge, did not more carefolly master tbe 
facte of the case and the law upon tbe subjeot. 

As regards the facts, there is in the first 
place the clear and detailed evidence of tbe 
girl bereelf and we see no reason why, in the 
absence of any rebutting evidence to tbe con- 
trary, it ehould not be accepted as true. Tbe 
Seaeions Judge assigns no other reason for 
tb rowing it aside than that it etands by 
iteelf, and tbie to ns appears a eomewb at 
inadequate ground when there is no reason 
apparent on tbe record for tbe girl to make a 
false charge against respondent. As a 
matter of fact, however, the girl's story is 
amply corroborated by tbe evidence of tbe 
witness, Sautokb Singb, who deposes that 


respondent brought her to his boose on tbe 
Earem Devi, s minor girl coder tbe age let November 1914 and falsely represented 
of 16, from tbe lawful guardianship of her ' her to be bis wife. In the circumstances 
motfaer-io-Uw, Mutammai Bbari; and under tbore was no jostifioation for discrediting tbe 
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SUPBROR tf. BAPQBBAI. 

ITirVa «Tid»nce ftnd wa aocordinglf 6iid» in 
BgreemeDt with tha MagiatraU, that Tak 
Oband aetnally took tha ffirl from tba 
guard iasahip of IfuMmmo/ Bbari. 

Tba SaaaioQ^ Jodgagivaa no daeiaioo with 
rag ard to tha aga of tha girl, bat aa to tbia 
wa hava tha avidanca of bar motbar, JjMMiat* 
mat Manak), and tha antrj in tha birth 
ragiatar wbieh ahowathat IfiuomaM/ Manaki 
gava birth to twin daogbtara on tha 17th 
Saptambar 1899. Ko aitampt wm mada by 
Tak Chand to diaprova tbia avidanca and wa, 
tbarafora, And that tba girl waa under 16 
yaara of aga whan aha waa kidnapped in 
Kovamber 1914. 

Tha only qaaation that ramains for cod* 
aidaratioo ia, whathar Aftoameut^ Xaram 
Devi waa in lawful goardianahip of bar 
motbar'iD'law, Ifw/immof Bbari, when Tab 
Ohaod and bia brothar, Ltehmaa Singh, 
took bar away. Tha partiaa ara Hindus and 
IfiMnmmat Haram Davi waa marriad to ona 

Bbagat Singh, who diad aoc&a9 or 10 yaara 
ago. Aftar hia daath, aba liv^ with har 
daoaaaad hnabaod’a brotbar, Nand Lai, for 
aoma 8 or 9 yaara and than, according to 
Hand Lai, want to lira with ifneammof 
Bhari» tba mothar of Bhagat Singh and 
Hand Lai. Nand Lai doaa not in aipraaa 
tarma atafe that ha agraad to her doing 
tbia, hut it it qaita claar from bta avidanca 
that aba want to raaida with iltucinmat Bhari 
with bis eonaant, implied if not aipraas. 
Aooording to Mayna’a Hindu Law (paragraph 
211), tha baabaDd*a ralaiiona, if any axict 
within the degree of a tapinJa, ara the 
guardia&a of a minor widow, in preferance to 
her father and bis ralatiooa," and tba aama 
role ia laid down ID Xhadfrom liooktrjn t. 
BomoaH Lat Roy il). Upon thane aalbontiaa 
it ia clear that Hand Lai, tha brothar of tba 
girl'a dacaaaed buaband, waa bar guardian, 
and aa we bare already obaerved, aha waa at 
the time of the offence raaidiog with Vuram' 
fn<U Bbari, with tba eonaaot, axpreaa or 
implied, of Hand Lai. In tbeae circua* 
Itances, Empmvr v. Jftron Bakhtk (2) ia 
antbority for bolding that Mtuammal Bhari 
waa * tha lawful goardiaa** of tha girl for the 
purpoaan of aeciion 361, Indian Penal Coda, 
and it followa that id taking har away from 
the goardianabip of Iftwammof Bbari. tbe 

0)16 0 . 

<«) 60 P. R. 1«6 Cr^ 21 P. L. B. 19061 6 Or. L. J. 
396 . 


raapoDdant committed tba offence paniahable 
andaraeotion 363, Indian Penal Coda 

W,. therefor,, .ccept thre appeal, and 
•ellinB aside tbe order of the Seaaions Jodfre 

lak Lhand, of an offence puniahabla under 
a«tion 363, Indian Penal Code. We con. 
aMler, b<.waver. that a aantence of 6 montha' 
ngopotta impruonmant will meet the ends of 
juatiee and wa direct accordingly. 

Appeal rtcrtjrfe ,/. 


BOMBAY HIGH COURT. 

Cbidinai. Rxview Ho. 1 or 1915 
Aoguaf 19, 1915. 

Brtnnii^llr, Joatica Batchelor and 
Mr. Justice Hayward. 

EM PEROR — Proibcdtob 

terfu # 

f RAblJAN DADUBIlAI Ann anotbrk<» 
Acctrsto. 

CrimUtt 0«fr rA<t V «/ ges*- 

mral , irRrfW r*rf ml 4 s /Ae 

8«ikHi 66B of Ike Cri«je»l Procedaro Code j. 
««™**pi>l*«Weit> conrjctfofti of cheatiiur and 
Ihwby diekoMKly iaducin, delivery of proSerty 
euder eeelion 420 or of „ jrooVne i J 

CnmiDal review from cooviotton and 

iJwtrataof 

JCl^WBNT.— In tbia cases tha two 
convicted by tha First Clasa 
City Magist«ta of Sholapur, Mr. Poredi, 
under ^liont 420 and 471 of tba Indian 
Penal Code. By way of punishment, the 
accused were merely directed to be released 
on their entering into bonds for Rs 50 and 
one .nret, for Ra. 100 each to keep the 
of good behavionr for ai, 
months. That order was mado nnd.i* 
jjectioo 562 rf th. Cri.nin.1 Prooedoro Cod" 
The ro^ichon wa. had in Octoher 1014. 

*" ^‘e-’tted have now 

expired. Id thwe eircumatoncea, we think 
.tnnnecearTto Pe«M these proceeding, 
further. But .t abouid be pointed out to 
the loMiied Uagutrate for hi, fotora 
gu.da.Ke that »ction 562 i, not in tonn^ 
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to convictions of cheating and 
tln»rchy dishonestly inducing delivery of 
pi'«>jH*rty nndcr section 420 or of using AS 
genuine A forgtd document a cider section 471 
of the (ndiati Penal Code. 

With these observations the papers should 
be returned, the Kule being discharged. 

dhc^Argeit. 


^U^•JA1I CHIKK COURT. 
CiuMiM.si. RLVHUixPkNMUM No.21C’)or 1014. 

March 10, 1015. 

Pre^iit : — Sir A)fre<l Kensington, Kr., 
Chief Judge. 

SI KAN DA tl— Convict— Ptiinojica 

V4rs»$ 

KMPEROU— Hti^eoNOtNT. 

rp»nl (W« {Aft XLV ‘d UGo;, •. 

- .5#«fr*KY, 

WIturc cKe sucU'Cil vnl Uii wift*'! iKMoeiHl was 
e^MivkicU und'T swlloo 3^4, liuliau Pvi«l C*Hie, anil 
«cuU<iii.hmI to ritfurvus imprisonment for four years, 
but cm npiHral, tbo bctiiona Judge whik luaknlaining 
tbe vonvivtion reduced the eenlencc to imprisuninent 
for two yvrtTB: 

HffA, onhaocing tlie K*utenec to die full period of 
four years, (hot nine* cut ling wns an c^pdcv for 
wUlcIi leniency was, ordinarily speaking, r|nile out of 
place. [ p. ^>t3, eol, I.] 

Petitiun for revision frutn the order of the 
Sessions Judge, Bissar, dated the 24th 
Octobor 1014. 

Mr. Taj -uU -Din, for the Petitioner. 

JUUQMKNT.-The District Magistrate 
convicted the petitioner, Sibandar, a Fechada, 
Aged 27, under section 326, Indian Penal 
Code, and sentenced him to imprisonment for 
fonr years. The offence fouod to have been 
committed was the cutting off of hU wife's 
nose. On appeal to the Sessions Cooi^.tfae 
convictioA was maintRined, but the sentence 
was reduced to iiupriaonment for two years. 
The petitioner then moved the Chief Court on 
revision, and as the reason given for redne* 
tion of sentence appeared tnsufBeient, it 
was directed that uotiee should issue to him 
to show cause why bb reduced sentence 
^should not be enhanced 


Having examined the record I have no 
doubt that Sikandar was rightly convicted » 
The evidence againet him is quite clear and 
there is nothing to be said for bis petitioni 
which is rejected. 

Counsel has been further heard on the 
TKitice to show cause and urged that con* 
aideration should be given to the feelings of 
a husbaiid outraged by his wife’s misconduct. 

The wife, a young woman of 18 or 20, ad* 
mi tied having misconducted herself some 
time' before, but this had been condoned by 
her husband who brought her back to his 
house, and they had been living togetlier for 
.some four months before th* present affair, 
i'here is no trustworthy evidence of furtlier 
misconduct, though the petitioner may have 
contirmed to suspect his wife or may have 
been simply nursing a jealous grudge against 
her. Whatever his motive may have been, 
he carried out hU design in the most brutal 
manner. 

Having made an excuse for a change of 
home, he induced his wife to scenrapany him 
00 foot through the night to a railway station 
some miles away. At midniglit. when they 
hnd gone about? miles, he made a further ex- 
cuse for tying hor hands, and then de* 
deliberately cut off with a razor her noso, 
part of the cheek and most of the upper 
lip, the portion of the face removed measur* 
ing 3: by 21 inches. He at the same time 
formally pronounced lier divorce and left 
her to find her way to the ataiioo as best 
•be could. 

It is difficult to understand how any Ses- 
sioQs Court coo Id consider tba District 
Magisirwte's sentence excessive for such an 
act of savagery to a young wooinn, causing 
her frightful disfigurement for life. 1 am 
inclined to say that the District Magistrate 
might well have given a heavier sentence, 
especially ae he noted that cases of cose* cut* 
ting were becomiog far too frequent among 
the Pachadas of bis district. I can only 
suppose that the Sessions Court misunder- 
stood and misapplied the orders passed by 
this Court on a ease of the same naturea 
from the same district, reported for enhance* 
ment as Criminal Revision No. ISOS of 
1V14 and referred to prominently in the 
lower Appellate Court's judgment. The 
learned Judge who dealt with that case de* 
dined to enhance a very light sentence, 
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In n WHDHAWKITH PTODtiS R11f*«SAl, 

rafcioJy oDthe gpoond that the mdUdo^ h%d 
Blmdr expired Ijefore the caee wm repoHed, 
and m domff so be waa following ibe ueual 
p^cljce of the Chief Coui in encb matten. 
It mnst • aleo be oheerved that there wae 
this material difference in the facts of 
the reported case that ilie person then 
mntiiatea in a aimilav manner was not 
the wife bat a man who Lad ebdocted 
her immediately after her marriage, under 
oipcnmstaiicei which grossly aggravated 
the offence to the enraged hosbend. 

Leak, there should be any farther 
rajsQnderatandiDg of the effect of the 
orders passed in the reported case. I desire, 
after consultation with my Iearne<l colleague 
who dealt with it, to make it perfectly 
clear that nose -catting is sn offence for 
which leniency ie. ordinarily speak iog, on ite 
oat of place. 

The peMtioner’s existing sentence is 
Inhancfd on revision to the fall period of 
rigorous imprisonment for four years, in- 
olQdmg three oiootha in solitary coDfinement, 
which was originally awarded by the 
pitepict _M.Bi«pa(,, Hii own potitlon for 
revision ii dismissed. 

Pet il ion tti$mi*ent. 
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BOUBAY HIGH COURT. 
OwwKAt RsvislOK Arrucinoif No, 214 
op 19J5. 

SepUmber I, 1915. 

Mr. Jcstice Batchelor and 
Mr. Jnstice Hayward, 

In n PANDHARINATH PUNDUK 
RBVANKAR — Afpucsnt. 

Criminal Procedure Cede (Act Vef *. ai7_ 

Or^ under neelion, naUrt 
V Uiffh Oouii lo interfere. 

Order. nnOer •actiouSl? of tbe Criminal Procedure 
Cede am diMnlionary, bat tbe diecnliao ia noeo to 
o^ctioii nbero it ba. bean eteniecd in riulaikm 
<u aoQcptuU ;odieta1 prioci|)lc.. 

Wb4», tberafore. in s trial for a <,YiiD>DaJ breaub 
of tnwt. It appearsd that tbs acciued bad tmoaferivd 
Ooe jrf tho m>MppropriaUd correner aotea to tbe 
paUtfaaer, nod oa the eoartctloq of the eccnoed tbe 
ordered tbs note ta be ntomed to 

TO a ca» for tfae application of 
iha geaeral role that property in a earrvMy not* 
pasMs by loero dcKrery and (bat there being ae 


aHcfatlou of frao.l or bad faiih on lUc i.nrr ,A tha 
pcIUioncr, bo wa. cnlilM lo rciam 

C'-ffretm of SnUm, 
^ Emprrrr y. Jo^.^ur 

S C. 3?9. la. 

Criminal application for revision from 
■n order passed by the Fourth Preside nry 
Sifagistrele. Bombay. 

Mr. .1. A. Pate, for the Apjilk'unf. 

Mr. 5. S. Potior (Government PJender) 
for the Crown. * 

dUDGMKNT,— This is an fipplication 
for revision of hii order punned ii’ndrr 
Hection 517 of (he Criiuinal l‘roeedme OmIq 
by the learned Kcmrth J»resi.leiiry l^lugls. 
trate, who convicted one Peter George of 
criminal breach of trurt in respect of a 
bund Is of currency 2 Hit«i> and ordered 
that one of the notes now in dispute 
shonid be retnrned to the Crown, tU 
notea having been misappropriated fiv.m 
the Prasideney Magi.tmle's Court. The 
note now in dispute had been tian.ferrcd 
to the poasession of (ha presen ( pelilitnier 
III this way; Peter Genrg# made a purchase 
from a neighbouring jeweller nnd tendered 
lu payment (he Ra. lOO i,o(e. The 

Migh Louring jeweller was unable tn cash 
(he noteat Ihe moment, anil, therefoiV 
took it over (o the present petitioner who 
supplied the cash. There is no allegation 
of any bad faith or fraud on the part 
of the present petitioner. That being 
so. It seems to us a ca«e for (ho applica. 

tiOD or the general rule that property in ^ 

corrency note passes by mere delivery net 
the cases of In Ike metier of the ptiih’;,, 
of Cdleetor ef Solem (1) nud Em- 
prew V. JoQ^uin Moehi (2). The 
petitioner consequently obtained a good title 
to (he note, net withstanding (hat Peter 
George bad no title. The order under 
discossKin in, therefore, in oar opinion 
ODWstainahle. It ia (rue that orders under 
section 517 of (be Crifoiual Procedure Code 
are discretionary, but (be discretion it open 
to correction where, as here, it hns been 
exercised m violitiou of acetpted judicial 
principles. 

We. therefore, set aside the order and 
direct tbit the corrency note bo returned to 
the petitioner. . 

(S) 9-C. 979. 
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PUNJAB CHIEF COURT. 

Criminal Revisios Cisc No. 247 op 1915. 

April 23, 1915. 

Fret^nli — Mr. Joi^tice Sli»h Din. 

EMPEROR — PsosEcuTOH 

lYffUt 

SHEODAK^Accused. 

Co«f< (Art r»fl890), 4. 107~ 
8<eunly kfrp Iht prtift —OrAtr, trkffkff eitm bf 
fKiA^eH u'lVAouf P<rr«oi« profrt4r4 Ji«ts 

no objection fo ^itr «ec«Wf tr, fftctp/. 

An onJ«r for (akiDjr trciirit; oiuW Aecfion 107 
CrininAl Procrduro Codo. withovi «>nd«Dce 
in prove thftt the petitioner wn* hkelj te 
oommit A breneh of the penue ortodonaf other 
wroDfful act that mipht occaiiinn a breach of the 
peace, la iUesal anU ahnald ool be paesed simply 
On the pctilionrr'e own aiatoment before tbe Uapa* 
tralo that he had no objection to civjnf eecuritj. 

ObonJn UolA/tr ?, iimpfmr, 6 C. L. J. $8; 35 
0. 674; t Cr. L. J., 128 referred to. 

Case reported bjr the Dietriet 51agistraie, 
RohUk, with hie No. 124 G. of 4th Febroary 
1915. 

PACTS.— 1/ucammof blanbbari, complain- 
ant, hied a complaint ander section 107, 
Criminal Procedure Code, agminit Sheodan, 
accused, to the effect that she caused tba 
acoued to be imprisoned on a charge under 
section H54, Indian Penal Code, and he is 
not on very friendly terma with her and 
wante to ooirtge her modesty and threuteas 
to kill her. 

The aecoeed on conviction by E. J. 
Stephens, Esquire, exercising the powers 
of a Magistrate of the 1st cls^s, in the 
Bobtak District, was sentenced, by order 
dated 19th December 1914, under section 
107 of tbe Criminal Procedore Code, to 
enter into a bond in tbe som of Re. SCO 
(three hundred) with two snreties to keep 
the peace for twelve montbe, failing baill 
the man ehall suffer eimple imprisonment 
for one year. 

• > Tbe case came op to the Chief Coart for 
revision on th« followiDg 

GROUNDS.— I am referred to Ram CAcn- 
dm Haidar v. Emperor (1), and on tbe 
strength of that decision I am asked to 
exercise my powers ooder section 125, Crimi- 
nal Froeednre Code. That decision, with all 
respect. I believe to be nnsoond. Tbe pro- 
cedure in casee onder section 107, Criminal 
Procedure Code, is to be ae near as may 
he to that prescribed in scunmona casee, 117 

(1) 86 a 974; 6 a L. J. 66; 8 Or, U J. 18& 


(2), Criminal Procedure Code. And, there- 
fore, when the respondent ^ mite on appear- 
ing before the Coort that security is 
required, there is no need (o iaVe e^ence — 
ei'de section 243, Criminal Procedure Code. 
An order may be passed on the answer 
given by him. Sher Sirtph v. Bari Singh 
(2), however, appeam to favour the view 
that evidence is necessary. Ont of respect 
fo'’ that decision I forward tbe case under 
section 43d, Criminal Procedore Code, for 
tbe orders of the Hon'ble J ad gee. I do 
not think that section 125, Criminal Pro* 
eednre Code, anihoriaes me to direct fur- 
ther enquiry into thie case. That is realJy 
what petitioner wants. 

ORDER.— (/'c^raarv 13M, 1915.)— Notice 
to the petitioner and to the Diatriet 
Magistrate. The matter can be decided 
here once for all and in ray opinion 
the order reqoiriog eecurity ie im* 
proper. Tbe petitioner's statement before the 
Magistrate ie not covered by analogy by 
section 243, Criminal Procedure Code, on 
which the District Magiatrato relies. Tbs 
petitioner did not admit that ha was likely 
to conmit a breach of the peace or to do 
any wrongful act that may probably oc- 
casion a breach of the peace. Ram Chandra 
Haidar v. Emperor (I) is in point. 

ORDER.— Sse my order dated the 13th 
February 1915. No one has appeared to show 
cans# why the order of the Magistrate, 
dated the 19th December 1914, directing 
the petitioner, under section 107, Criminal 
Proc^nre Code, to execute a bond to keep 
tbe peace^ abonid not be set aside. Admit- 
tedly, DO evidence waa given in this case 
to prove that tbe petitioner was likely 
to commit a breach of tbe peace or to do 
any wrongfnl act that might occaaion a 
breach of the peace; and the petitioner's 
own statement before tbe Magistrate thst 
be had no objection to giving seearity did 
not joetify an order being passed against 
him under section 107. 

For these reaeons, I set aside tbe order 
of the Magistnte and direct him to proceed 
according to law. 

Bevieion accepted. 

(7) 16 Ibd. Cm. 628; 34 P. IV. B. 1918 Or.; 196 P 
Im B. 19t2; 18 Cr. L. J. 72a 
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UkMUU V, ^OflAUMAD ECtTir. ‘ 

MADRAS man codht. 

First Civil Appial Ko. 148 c»r 1911. 

• August SO, 1915. 

PresMl: — S»r john Wullia, Kt., Chiuf Justice, 
*#%nd Mr. Justios Seshegiri Aiy&r. 

MAM MU AHO OTUBU — DsriN&AHTs Km. 1, 
7 AND 8-*>A?prllahts 
rersMS 

MUHAMMAD KUTTl. KAUJfAVAX and 
otiifiKS--~PLAii«Tim ASu OsrsxuAyTs 
Kos. 2 TO $ AKO 9 TO Id^RssPOXDIMrs. 
il»tab«r Auw— Af«»A«)HkNtn<2ajij /vtiwimf Msm. 
usVkAtbt^Dm 9f 

(a (srw'od. irA*'A«r 

Tho CHitoiu of nllllintioQ provstcut Atuonjf IliiiJHa, 
wKv follow Cbo U«ruiiiskkstl«yoin Low, jf ^trovcl 
to oxiK oiuoQK tlio AlubsuiDiojuMi. fulluwiiiff the 
•ouio l4vr, ntust Lo uplickl. 

Bai Uafhhhn* v. Ut'b**, 10 IimI. Cm. g|l}, 13 
Boni. L, U »1: 36 0. 2fU> followed. . 

ifa(nf(KA<i f’mm4 v. KV/fi ifttMini H«}i. lU U. tOI: 

S U. L. J. S26» PmAMW ilmrtmiluith 

lliarMtM’f i/oolA«* CAtiritm I'Mfil Chskl<tr.i 
V. l‘uroir«lAi»Aand4 JTvhAi Ppkkcr, M IihI. C»«. 766; 
18 U. L. T. 8A$t 29 U. L. J. 461, ?cr«rrra (o. 

Appsul Against the deem of the Court of 
the SobordmeU Judge of South MeUbar At 
OAlicut, ia Origiuel SuU Ko. 15 of 1900. 

This Appeal coming od for hearing on the 
15th Set^mber (914, tho Court delivered 
the following 

JUDGMENT.-^ We have heard a very 
full Argement in this eeee both on the 
fecU end on the lew. Ae regerde the fecU 
the evidence ie Altogether ineofficieot to sliow 
that the mother of the eietere, Athevi nod 
KuttiyAobs, who ie taid to have borne the 
name of Veereyi, was tlie eieter of 
MakbitakAth KAdirkutti, the Uet eurvivor 
of the tarwad They did not, therefore, be* 
long to bis tarwAd by birtb. We think, 
however, thst the evidence ehowe that 
they were e&iliated to it. See Exhibit A 
executed by the eon of Kadirkutti and the 
admis^ione in Exhibits B, C, D and K by 
Kammukutti, who was the son of KuttiyAcba 
and tbs father of defendAnts Kos. 1 Aod 2, 
that the two eietere and their children were 
tnembers of a taripod of which he elaioied 
to be the haranatfan. As early as 185 S the 
two sitters in Exhibit H claimed to hold 
some of tbs plaint properties as members of 
a tartead. There is also oral evidence to 
the same effect. All these dneameots show 
that they considered themeelvea to belong 
to the same tarwad as Kadirkutti from whom 
they derived the properties, and we accept 
the oral evidence of this afiiliatioo aa most in 
25 




accordance with the established facts of the 
case with reference to tl\e evidence, showing 
that these properticH havo been m pussession 
of the father of defendants Xos. 1 and 2 
amI of the father nf defendants Xos. 7 and 8; 
w’e think the admissions already referred 
to, taken with (he oral evidence, show that 
Kainmukutti held possesslMii os kuniunotu 
aimI that Ilia brother, the father of defcndaiiU 
Kos. 7 Slid 8, was permitted ti umnege 
under him. A nu^^tinii has, however, been 
raised whether the alKliHtion of the twosiAior^ 
to the tnncfid U valid, having regard to (he 
fact that the partiea are Miihainnmclana. A>t 
pointed out in Hiii ytuehfittai v. /fitfnu, 
(I), this muKt depend on UMige n lid, ho fore 
disposing>if the csao, wo hnse detormiiied 
to cal] fora limling whether t lie usage of 
affiliation to the ho'nid prevailing aniniig 
Hindus who follow the M.irumakkattayaiu 
l«aer on the west coast, haa hi>en accepted by 
the hluhamniadans who follow the siitne law. 

The finding ahuold be aiibniitted within 
two inontha and seven days will be allowed 
for Kling objections. Freah evidence inuy ho 
taken. 

In coupliniice with tho ohow nnlev of 
this Court the Subordinate Judge of South 
Malabar at Calicut subojitted his finding 
on. the issue in (he atfirnintive. 

This appeal and the memorandum nf 
objections tiled by respondents Noe. 1 to 8 
coming on for final hearing aflor the rsturn 
of the finding of tho lower Court upon the 
issue referred by this Court for trial, the 
Court delivered tbe following 

JCDG51ENT.~We are not sHtiufied with 
tbe evidence of custom, but in view of tbe 
re^nt Full Bench decision in ^achikaudi 
Paricum MataMiiiath Thar-ril ^foi.tha CMhain 
Krrt/<7 Ckukkara Ka»Mtit v. ya/'ot/afAnkondi 
Kitnk t Pokke'r (2 ), w h ich h as re moved t li e d o u bt 
cast upon the decision in A'mii^ocAu l/mma 
V. Ku U Uajn (3), we think there 

is now no objection to our holding, uiiJ we 
do bald, that the suit propercils were 
taken and enjoyed by (he two sisters, lieing 
danghten of a com man mother, and their 
children as tarnQd property, aod on ti*eve 
fitMlings the defendants, who do not belong 
to tbe larirad and have not acquired any 
title by adverse poMeAsion, liuve no claim 
and the appeal must lie discuii^sed with costs 

11) 10 Ind Cm '19; At B. 26«: U Bom L K '£M 

<2) 3L Ibd. Car. 76A >6 L. T. 266; 29 U. L. J. 461 

(3) 16 U.201;2U. L.J. 820. 
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INDIAN GABES. 


VCR ALT V. KAIUWAC.. 


Th« memoniidDiD of oojectiond udismissod 
with costs. 


Appeal diemueed. 


PUNJAB CHIKF COURT. 

Sbcokd CiYiL Appcal No. 16& ot 1913. 

November S, 1915. 

Preeent: — 2Ir. Jostice Chevis ftod 
Mr. Jastice LeRcsaignol. 

NUR ALl kUti OTflfiRS, RtPRSSENTATirSS OP 
MUHAMMAD BAEQ6H. 0 £CCasbo. 

AMD OTHERS— PUIMTIPPS^ 

A I PELLA MTS 
ver$us 

BAHAWAL AHo others— Oefcmoamts — 
RBSPOMDIXrS. 

Pfiulict—Oifl Ly trtdotf— /»r A|r 

DrCifivn »•» j^inf not rmutd in 

liOTk Oj, prcpritiv 9f—Cfriifi<tir*, cf—PunJiih 

CottrtM Act *XVm «/ Mil «! (9) -PB»idA V 0 >irt$ 
A<1 (f «. i. 

In n Biiit fpr n <l«rlnntion lh«t a gift bj n widow 
of corUin nneeicml lend ihould ooA nffoct tfat nj{bts 
of the plnintiff*, who were eoll*(erml» of tbe Uet 
msle bidder* tbe donee oolr pleeded thet be wu 
tbe Appointed beir of tlio aeceMed male boWer end 
though tlie property efier the death of tbe male 
holder wae mutated in the name of hie widow, ebe 
wae entitled to rectify tbe erroneooe mutatloQ by 
making tho gift. The Court below, boweter, held that 
tho donee wee not the appointed heiti hot that tba 
widow wae entitled to make tho gift In faeonr of 
tbe donee for lervieei rendered; 

H«ld, that tbe general qoeitionof gift by a widow 
wae not properly before the lower Conrt and. there, 
fore^ tbe Court bad no power to decide the oaee 
on that point, [p. 9E7, col. 1.] 

Where the qoQitioo mieed In neecond appenl le 
not the ralidUy or eaieteocc of a coetom bet whether 
tbe validity or esielence of a eaeton wae a qneetioa 
properly before the lower Appellate Cenrti a eecotnl 
appeal lice withont the eertidcale of each Conrt 
Bader lection 40 <R) of the Pnnjab Coarta Act I XVIU 
of lAH4i Ne amended by Punjab Coarte t A mend* 
ment) Aet (1 of 1012). eection 2. Cp* W eol. r.] 

Santa dinphe. Forpaw gtnpA, 24 (od.Oaa.8dls 10 
? R. 1018; 207 P. L. R. 1914$ 147 P. W. R |pl>, fe|. 
lowed. 

Second appeal from the decree of the 
Divinional Jndge. Rawalpindi, dated tbe 
4th November 1912, reversing that of tbe 
Sobordinate Jadge, eeeond GIaas, Qojrat, 
dated the 18th of May 1911, decreeing 
salt. 

The Hoo'ble .Mr. Hukammed 3ha$, K. B., 
for tbe Appellants. 

Messrs. Beechey and MuAavtmod Sharif t for 
the Beepondeote. 

JUDGMENT*— This vm a enit for a 
deoiaration that a gift of 476 katuls of 
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ancestral land shoold not affect the rights 
of the plaintiffs who are collaterals of 
Naram Bakbsh, the last male bolder. The 
gift was effected by registered deed on 30lb 
Jaooary 1911 by Mueammai Gan bar Bthi, tbe 
widow of Earam Bakbab. 

The deed reciiee that the reason and 
joatification for the gift wae the adoption 
of the donee by Earam Bakhsb, some time 
before 1868, tbe approximate date of Earao 
Bakbsh's demise, that for some unknown 
reason motation on bis death was made 
in favoar of his widow and not in favoor 
of tbe appointed heir and the widow now 
made the gift in fnrtberance and completion 
of (fai<f afn'l) her hnsband'e acts. 

The defence was simoly that the donee 
was the af^inled heir and that in tbe 
oircumaUnces, the widow was entitled 
to rectify the erroneons matalioo made 
at her bosband^a death by making the gift. 

Both CoDvts below have fonnd that tbe 
donee was not appointed his heir by tbe 
late Earam Bakhsh and the drat Court 
decreed for plaintiffs: the Divisional Jadge, 
However, thoogh agreeing aa to the appoint- 
ment with the first Coart, diemissed tbe 
eoit on the ground that the donee bad 
rendered servicee to the widow, who was 
cooseqoeotly jnatided by costom in making 
the gift by way of compensation for servieee 
rendered. 

lo eecond appeal before tbie Court it is 
contended that the Divisional lodge bas 
decided the case on a poiot entirely oatoide 
tbe pleadings, that the only plea for tbe 
defence was that tbe gift was iastified by 
the adoption and that there was no defence 
that tbe gift was warraotel by a widow*s 
general right to gift for eervices rendered. 

for tbe respondenta it is orged that 
DO appeal lies without a certidoate and 
that the fifth issue covered tbe general 
cuetdm, on which moreover the plaintiffs 
addoeed evidence. 

As to the eompeteucy of tbe sppesl, we 
hold following ffanta Sitigh v. Wan/am Siitgh 
(1) that the gaestion rau^ in this appeal is 
not tbe validity or existence of a costom, bat 
whether tbe validity or existence of a enstoa 
was a iqoestion properly before tbe lower 
Appellate Conrt and we find that the appeal 
does lie. 

(1) 24 Ind. Ca*. 861: *9 P. &. 19(8$ 207 P. L. Iv 
191^ 147 P. W, Z. IdLA 
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VAIHA FILLAI MAUCATAB P. AAdlCUOA SUOAtT. 

Having oarofally •omtiniaad tbe plaadings, 
atataiTiBnU of parties and the statement 
of defendants’ Pleader, we find that there 
no plea that tbe widow bad a general 
right of gift for eerviees raodered. The 
•ole plea was the alleged appointment, 
and thoDgh defendants' Pleader stated that 
the gift was warranted by cnetom, it is 
olear that be osed the word Vi'is^oh’ as 
signifying solely that the widow was by 
eustom jnstided in reetifyitig the error of 
matatron by which she had been preferred to 
the appointed heir. 

It U troe that the plaintiffs pot in three 
copies of iudgments, bot they were 
intended to show that a widow could not 
gift even in favour of a itAuaa rfamod or 
even a daughter's eon and may have been 
intended merely to show that a widow 
oonid not make a gift even in favour of an 
appointed heir, who bad slept on hie righU 
for nearly 50 years. 

We find then that 'services rendered' and 
a general right of gift by a widow for 
services rendered were never mentioned in 
the pleas, that (he sole question properly 
before the Courts was the alleged appoint* 
meat. That qaes(i>n. we have no manner 
01 doubt whatever, has been rightly 
anewered m the negative and (hat cooclud^ 
the cam. 

We find, therefore, that the general 
queetion of gift by a widow was not properly 
Ufore the lower Appellate Court and we 
*his appeal and decree for the 
plaintiffs with costs throughout. 

Apptol oorcpfed. 


MADRAS HJGtE CODRT. 

ArpBAL AOAiRSt OttpKK No. 3Sl or 1914 
Ootober 15, 1915. 

Prcssnf:— Mr. Justice Abdur RAhim and 
Hr. Justice Spencer. 

NAINA PILLAI MARACATAR— 
DsrsNpAMrNo. lS'-4rrsi.uNT 
venus 

ARDHCGA 5IUDALT—DscSKK>HO(,Des— 
AasKmsc— PsnTioscR — R sspordikt. 
profift~lM«r«e/nr wtk mft»e vtv- 

d4liwr«d fa(€ in 

drtter, os pf 9 /Ht nfitr iKn* 

lo a d«o»e for pcewwtoQ witb «c«iu) uni«c«. 
if tbe judgBODt.Uebtor sarrtoder* pesaoMioa, 
t© can oUim uoeOfsbilitj for metoe only 

If SMb poieeHioa wm up MAeiMUy 

early in tbe Mason to aeebU tba devrae.hoJcler to 


0AS68. 39'r 


CttltivaU* Ibe laud and raise crops llicreon. fn. aS7, 
col. 2 .^ 

It ia lUeorctiooary with a Court to award lnt<>roet 
ou mesa** baroiul tbrOo veare from llio dulo 

of (Iiotlecreo. (p twa, o«4, I.] 

Lnkif* v 

*7 C. 9*»h «? I, V 1 10; +0. IV. N. wis Chan.tr^ 

r, Snti JOty, ^ C. IhlHfln 

8Au|m« V. JfrtSto gjx ojV', 12 C. W X, 2Si{ 

7C. L. J. 107. fi4lowc<l. 

Appeal against the order of the Court of the 
Subordinate Judge of Tniijore in Kxccation 
Petition No. 109 of 1913. in Original Suit 
No. 13 of 1903. 

Mr. 8. yfu/hink Uwiiiar^ for the Apprllnnt. 

Messrs. Sw6'/rmtiNr*^( .ii'mr. T. 

A ivenpur and for the 

Respondent. 

Ji;DGMb:NT In (his suit, a decree for 

possession and past mesne profit© was passed 
on the 30th March lf>i>4. There are 
a number of defendant© in the suit 
and the lath defendant was in possession nf 
the lend to which the appeal relates. On 
the let August 1904, he gave nolico to the 
plaintiff that he was willing to surrender 
possession of the land. The plsintiff said that 
itwas too laU fnr purpose© uf its cultivatiiMii 
and that she would not then take pnssessioit. 
Thereupoo the I5th defemhint mads an appli* 
cation to the Court and plaintilT tiKik poshes* 
einn in October, but the land remained imculti- 
vaUd. The question we aie asked to deal 
with is whether, as a matter of fact, when 
tbe I5th defendant was willing tn surrender, 
posse.ssion or rather gave notice to tbe plain* 
tiff, it was not too late for cultivnlum. Tbe 
learned Subiirdinate Judge has come to the 
conclnsion that it wm rather late in the 
year for that purpose. ^V'e have heard 
full arguments on the point, but are not pre* 
pared to differ from that cone las ion. It 
was possible that ihe plaintiff by 
making some special effort could have got 
something out of the I and even after that date, 
but apparently she would not have been able 
to obtain full crops, and tbe order that haa 
been passed by tbe Subordinate Judge in 
this reapeet is equitable in tbe circumstances 
of the case. This was tbe only point urged 
before utiii the appsal, and that failing, tbo 
appeal is discui©^ with coats. 

There is only oca point in the luemorandum 
of objeetiona that ha© been urged before us 
and that relates to interest on mosne profits. 
The Sobvrdioate Jodge ha© allowed ina©ne 
profit© for three years and in caicuUtiug mesne 
profits he has, as the law directs, taken into 
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K&STrRCHiND LAKU^JI P. JAkUtA PiDIA PATH. 

account! on theproH t«for tho^ thraa 

ypar'.» liut iin.4 refn«C(l to allow iiit«re.<t for the 
pevnxl be JO ml tlwre year**. It is now con. 
fciidc'l hftoTG us that he is wroiiff ami that he 
wA.s hound to pive interest up till the date 
of payment. The main decision on the 
point K that of the Privy Coo'tcil 
n* CfiuH'Ifr L'lhfri v. 

Shvshi ShihfKirfiiettf Ii»tj (l)» bat whet n*e 
gather from the heading is (and there is 
nothing in the judgment ioconeietent with 
it) that mtene profits include interest, hot 
that it can be given only three years after 
the decree and not any forther. But it 
appears that when the case was remitted 
iu this roonfry th« learned Jodges of the 
CahutU High Court gave mesne pmfils up to 
the dato of <lc]ivery of possession [see 
Chandi’tt holtirt v. Sasi S^kknrctvar lifff (;i ), 
hot the <|ue«tioii, however, docs not appear to 
have been raucil before them, nor is it dis* 
cussed in the judgment. There is also a 
decision of the Calcutta High Court reported 
(ifi Ijahitla Bhuynn v.ChAntIra Midtitu BaN<’oee 
(3). That would rather support the view 
which lies been taken by the learned Sabor* 
dinste Judge in this ease. What weKnd here 
that the decree provides for interest on 
past means profits, but does not provide for 
any interest on tnesiie profits after the date of 
the decree. It is quite clear from the very 
decisions cited before us that the Court liae 
discretion in a matfer like this whether to 
allow interest after three years or not. 

We are unable to say that the discretion 
hu been wrongby exercised in this case. 
The memorandom of objections also fails aiid 
Is dismissed with coats. 

App at a»ii memornAdKfft of 

0) 27 C W! (K. C.h« I- A-UOsAC. W.K.gSl 
12) 33 0. S20. 

0) JS C. W. K. 7 G. L. J. 197, 


BOMBAY HIGH COURT. 

6b COHO Civil AmsL No. tfSb or 1914 
July 26, 1915. ' 

Prewnt;— Mr. Justice Batchelor sod 
Mr. Justice Hayward. 

KASTURCHAND LAEHMAJI and otfbrs 
— D r rt a oahts — Appilu sts 
rerrus 

JAEHf A PADIA PATIL and otfibs-- 
P LAI sTirrs — Rsspov db xts. 

Tranter of Proprtii/ ^ (if <4 0 , tS f«)— 


P'tVr ircaitl at conhntiiiig dobt^Pn- 
perfy m'ido for fo-p^s/meHt 0 / debt-’Ag/otmenl 

fo rfffHrtg—TrttHmctioit, nalurt bf—Conotraetionof 
doeHm^m/^^}[oiigtige or oalf. 

ITIiere in a suit for a cfrcluiaCiun that s certain 
appir*ntssle was in reality a mertgags and for 
Rslemptkw of the murigage. ic appeared that plain- 
(iffs i*Ac«cut'*d a aale.derd in fnvgnr of the dofen. 
rianis giving lU'*ni cvrtaiu properly in Ijcu of a 
t<<cal debt of Ks. 2. OU and eontemporaneously w ith it 
(ira nclier documents were oteeuied, one. an agree, 
ment hy llie defendants to rocoDvey t bo properly to 
(bo plaiDciffs on |iacmcnt within a specified time 
<>f (he total amount duo as well as of any inonoTS 
the dofrndanli may spcnil on the lands, and the 
socoihI, a real note paaaeil by the plaintiffs to tbs 
ilefeadaots provnling for the payment to tbo 
dofciHlanis aanually hw tea years of n rontal of 
nS. SftT. an amount which was made op of Rs. 62 
on aceeunt of the Govern nient assosimont and 
Ks. 22'. 0(1 accoant of interest on the priocijisl 
som of Ks. 2.600 at 9 per cealr 

Hffd, that, inasmuch M (he apparent price of 
Ri. 2.*!^ was treated and rcgardeil as a continuing 
debt fielwren 1W iwrtiesand I hr pro|ierty was made 
seenrily for tlw rv.|>aynienl of that debt, the deed in 
r|a«.*stion wa« a devil of mortgage and the plaintiffs 
were eailtUKl to redeem. [|>. .790, col. 2.] 

A mere agreement to reconrey dues nut neoesurily 
signify that the transaction U a mortgage, [p. dfiV, 
col. 8 J 

Deeds and contracts of the people of India ought 
lol« Ubcrmlly ennstraod The form of osprossien, 
tbe literal sense, is nrit to b? si much regarded ns 
the real aienaiiigof the ^mrties which the transaction 
dneUwes. [p. 9U0. cni. I.J 

HnitoomtinptrtaMd v. AsAecrs 

Uittroj tCoooirfror. 6 M I. A 303 nt p. 41 1; 16 W. K. 
«1». i Serestre 26.1u ; 2 Suth. P. C. J. 29; I Bar. P. C. 

J. 652i 19 t. K. 147. followed. 

Secortd nppnnl from the decieicn of the 
DUtrict Judge of Thann, in Appeal No. 167 
of 1913, reveraing the decree pesied by the 
Subordinate Judge at Alibag, in Civil Suit 
No. 29 of 1912. 

Meaare. Jayokar and Q. S- Bao, for tbe 
Appellante. 

hleesre. Copvt And A. 0. Dooai, for 
tbe ReapondenU. 

JUDOUENT.^The eoit out of wLieb 
this appeal arises was brought for a 
decleratioD that a certain apparent sale, 
dated the 14th August 1902. woa to 
reality a mortgage and for an order 
•I lowing tbe plaintiffs to redeem the 
property on payment to tbe defendants of 
any sum that might be found due to 
them on accounts taken under the Oekkhan 
Agriculturists* Relief Act. 

Tbe quest ion I which hsa divided tbe 
learned Judges below, was whether tbe 
transaction of the 14tb August 1902 woe 
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ftn out and oot sale or a mort^ife b 7 
conditional sab. The learned trial Judge 
ivas of opinion that it was a eale. while 
the learned District Jadge held that 
it was a mortgage bg conditional sale. 

It mag be obeerved that whether the 
transaetioo be regarded as o sale or a 
mortgage, the pin inti ffe are etill within 
time to recover their land. Kor, on the 
footing that the trnnaactioii was a sale 
\yith a right of re-purchase in the plaintiffs, 
the plaintiffs are still entitled to re*parchaac. 
The object of the soil, therefore, seems 
to be on the plainti^i’ part to obtain a 
decree for redemption under the Dekkhan 
Agriculturists* Belief Act which would 
enable them to open their accounts with 
their creditors from the beginning, and it 
is this re*opening of the accoonis which the 
defendants resist. 

The riaestioo of the true character of 
this transaction mast be answered bg 
reference to the three contemporaneous 
docaments, Exhibits 55. 'M and 51), in 
which the transaction is embodied. Exhibit 
55 is the sals*dred by the plaintiffs to 
the defendants. Exhibit is the 

defendants’ agreement to reconveg to the 
plaintiffs, and Exhibit 5b is the rent nots 
passed by the plsintiffs to the defendants. 

All three documents were admittedly 
executed on the same day at (he sane 
sitting, The important recital in the sale 
deed, Exhihit 55, is couched in the 
following words : —“After making up 
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10 your favonr at gonr cost. ( 8 ) Tlie 
above property you have Uken fmm ue 
on a lease of Un gears and have agreed 
to p.y us .v«ry y*,r R,. 2H. A sspsrate 
l«a»s I.M been Uben for that. This sum 
you must pay ,o u, f,«,„ “ 

montli of ilaifai^ir.ha from Sktil-A 
UU in SAnt-r im. (3) Tl,e rigT^Meh 
m have obtaine .1 from us in virtue of 
thra wntiiiB of purcImsinB the above 

alon^ You are not to transfer it to 
anyb^y, I„ ex-.* transfer it. tl e 

transfer w,l not be valid »„d •,|„|* 

not a^-now^K, it, (4) Wit), respect to 
the above property if .ve are obliged W 
any means to ipead sny e.im upon it. or 
if you hereafter borrow oioney, from us 
we aball receive all Iheao amounts with 
ntoreet firet. and then only el, all we pnaa 
to you a aale-deed of the abovo propor^* 
The tout rvoto, Exhibit All, provide, that 
annually ^of the ten yaara mentioned the 

Rr "*87 * “* rent of 

It remaina to determine, what ie (he 
true con ract to bo collects! from thaj 
docooients. tVas it a eontra:t of .nio or 
a contract of mortgage by co.i.litionai 
In the cooree of the argument nuoieroue 
case* were cited to us. but they were 
we think, all decided on (heir own parti, 
cular faeta. The nnly case where the facts 
were eubetantially eimil.r to those „ow 
Mor**x«ifaru,,y „|„r. „„ 


..v.to* Miors US II ilarutt v. (U wi.mm. .1 

accounts of ths abovs bouds (mortgage Court pronnuneed iq /tvoor of « ^ ^ 

bonde and after giving credit for the The principle which govern, the' ca«ra«m ' 
rseeiot aiv*n In vao hw n« ftha &tnnnn» -a ... ^ - caias sscini 


receipt given to you bg us. the amount 
due to-day is Be. 8,125, and the amount 
received to-day for makiog paymente to 
other people and for house expenses is 
Re. 375 . Thus the total amount das to 
you is Rs. 2,500. In lieu of this we 
give to you by a sale-deed" property, 
which the instrument thereafter apecides. 
In the agreement, Exhibit 32. it is 
provided m follows:—** Thia property 
(described) we have purchased from you 
forasomof Ra. 2,500. The property pur- 
chased will he sold to you 00 tbs following 
terms only. The terms are: (1) If at any 
time between 5Aok« 1624 and «9Aake 18-33 in 
^he month of ira«voMmAa you pey ne 
the earn of Bs. 2,500, we ehall receive 
it and pass a eale-de^ of the property 


to b« dear enough. The Court has to decide 
between an out and out tola for an agreed 
price a<^ a mere transfer of the property 

the aubjectof th. eale-deed, M ..eurity fo, 
a loan. Ihui the principal point to ba 
Chmred Bp i-. wWher the apparent price, to 
thie case Be. g.DOO. wae the real price of » 
«le or tilled and regarded a., a con. 
tinuingdebt between the partiee, the pro. 

fof the ro-payment 

of t hat debt - T he th ree docu me nts m uat of 
worse, be asa whole and the Inientione 
of the parties must be gathered from the pro! 
vtSK.M of the documeute. We begin irith this 
that the mere agreement to reconvey does not 
«re™r.iy signify that the trane.ctton to 

'-«ver. that 
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two must be vemeiubere<l in this 

context. Him of (heoi is the notorioos 
relurSniice of [ndian pee^ants to *eU their 
ht IK I, a reluctance which Is judicially noticed 
anil InKtoricaliy explained by Sir Michael 
WestiMpp in Bapuii ^pan v. i?e»or«nt/i 
Manarli (:;). And the ftcnwl thing to be 
remembered is that, in the case now before 
Qft, on the assumption that the parties intend* 
ed an out and oot sale, there is no assignable 
reason why the defendants should have pro- 
raised the plaintiffs to reconvey the property 
to them it they repaid the porchase- money. 
That is a point winch, we think, is not with- 
out importance, and it was, we olwerve, allow, 
ed to weigh with the Court in Pntef /fencAoJ 
hfor<ir V- iS/iiHMai Ih'iiilaA (:l), 

As is said there by Mr. Justice Ranade, 
ao we may say here, that un the case made 
hy the defendants there was no occasion 
for the covenant to reconvey on the re*pay« 
ment of the money within a given time. It 
may also he remarked that though the 
parties must of course be held to tbe con- 
tract which they have made, and the Court 
cannot make a new contract for them, yet in 
ascertaining tbe true nature of the contract 
the Court must follow the injunction eo 
frequently laid down by the Privy Council 
that **deeda and contracts of the people of 
India ought to be liberully construed. The 
form of expression, the literal sense, is not to 
be so much regarded as the real meaning of 
the parties which the transaction discloees*': 
Hufvj*>mtinpfr40ud Panday v. ^fusammat 
BahooeA hf unraj f^oontrere (4). 

Xow from the docnments which we have 
read it is clear, in the firat instance, that 
although the sale-deed recites that the pro- 
perty was sold in lieu of the payment of the 
debt due, the sum of Rs. 2,$O0, which formed 
the purchase price, was in its origin a debt; 
and that it continued ns a debt seems to os to 
be indicated by clause 4 of l^xhibit .32 Mbich 
we have quoted. For that clause, as we 
(rndersland it, shows that the re-paymeot 
of the Re. 2,500 and the re-payment of any 
fresh advances which the plaintiffs might 
take from the defendants were to be on oue 
and the same footing; in other words, the 

{2) 2 B 231. 

{9) 81 B. 704. 

tei 6 H. J. A. a<a atp.eil; is w. E si*.; Sernue 
xesn.) 2 Sath P. C. J. X% J Ber. P. 0. 3 . 662: Jg S. B 
147. 


old relation of debtor and oreditor wm con- 
tinued, and the Re. 2,500 was regarded as ati 

outstanding loan to he reckoned with any 
other new loans which might thereafter be 
made to the plaintiffs. It ie also, we think* 
material to note that by the terms of tbe 
agreement it was provided that, within tbe 
stipulated period of ten years, whensoever 
the plaintiffs might elect to make to tbe 
defendants tba payment due to them, tbe 
defendvnta would reconvey to the plaintiffs. 
That provision seems to ne to suggest the 
inference that the defendants- creditors were 
looking only to the recovery of their money, 
not to the ownership of the land, it was 
solEcient to provide for the recovery of the 
principal sum, Ra. ^,50w, without interest; 
becaose the interest doe on that sum was 
already provided for under the guise of rent 
reserved by Exhibit 56. That rent wee 
in the aggregate Rs. 267. It is found 
by the lower Court, aud tbe 6nd(ng hae not 
been challenged, that this aggregate waemade 
op of Rs. 62 on acconnt of the Govemmeot 
saseasment and Rm. 225 net rent. Now, the 
Re. 225 reserved as rent work oot to exactly 
nine per cent on the principal sum of 
Rs. 2,500, and it was not contested before 
us that tbit wes the principal epon which the 
sum of Rs. 225 was fixed. That circumstauce 
seems toss to forniib yet anMher indication 
that the transaction with which we are deal- 
ing wae a transaction of mortgage in which the 
mortgagee was interested only in securing a 
sufficient interest on his invest meot. Aud strong 
corroboration of that conclusico is supplied 
by the fact that the assess ment doe to Govern 
ment on tbe land continued to be paid by tbe 
plaintiffs as wall after ae before this tran- 
eaetioD of apparent aale. 

The learned Judge of the lower Appellate 
Court thus bad good reason for hie find- 
ing that the Re. 2,500 was and con- 
tinued to be a debt. We have given 
our reasons for adopting tbe same cooolo- 
siou, becaose it seems to ns that the question, 
depending as it does on tbe constraction of 
documents, is open in second appeal, though 
we notice that in Maruit r. Bahfi U) it was 
said that a finding on such a point would 
ordinarily be a finding of fact which would 
be binding on thie C(<urt in second appeal.*’ 

Two other circn a stances may be alluded* 
to ae rfreogthening tbe eonclueion which we 
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tiATfi reanlidil. Oha of thorn i» that, m 
ipitfl of tho toriDB of the deed of sale, the 
poueuion remained mth the plaintiffs, the 
vendore, and was not made over to the de- 
fondantOi And the serond oircumatanee io 
that the lower Appellate Court finds, as a 
matter of fact, that the valaeof tbemoKBOBed 
properties was Re. 5,000, that is, eiactlj 
dooble the sum fixed as the consideration of 
the apparent sale. 

In view of all these i*Ndie<o of a niortgOBe 
we do not think that the learned Jod^V 
oonola*ion is displaced hr the arirement 
that the docoments, which we heve behtre 
08 , do not dieclose any each motnality of 
remediee se the Courts have held to be 
ordinarily characteristic of the reletion 
between mortgaffor end mortngee. This 
requirement wae coneidered by a Full Bench 
of this Court in rnAaram ▼. Ramfhami (5), 
and it was there obe«rved that “the rfiWnw 
is often cited in our Courts without precise 
appreoiation of its meaning, and in any 
ease it has a vsry limited application to the 
ordinary mortgages with which we are 
familiar in the nefuni! in India.’* These 
words are, we think, apt to the circumstances 
nf the present appeal where the mocteage. 
if we ore right in regarding it as e mort- 
gage, falls under section 5d (c) of the 
Transfer of Property Act. being a mort- 
gage by conditional sale. In other words, 
the transaction was ez Awi> a sale, and 
a deed of sale would clearly be aq In* 
appropriate place in which to embody the 
reciprocal remediee of a mortgagee as moK. 
gagee. 

' Lastly, it was contended that tbe tran>ac- 
tion could not be regarded ae a mortgage, 
bsciuse there was no provision for accooo- 
lability. There ia, however, provision for 
accountability by the mortgegor ss we heve 
already noticed, and (be circumstances of 
the ossa leave no room for accountability by 
the mortgages, inasmueh es the mortgagee 
never went into possession of ths mortgaged 
property, but received an annual rent in lieu 
of the rente and profits. 

These are all tbe eonsideratior^ which 
have been advanced to ae on tbe one side 
and tbe other, and on a review of all of 
them we are satisfied that the weight of 
evidence is In favour of the view which com- 

(S) 8 Bob. L.S.TTfii 29 B. 862. 




mended itself to the learned Judgeof the lower 
Appellate Court. His decree must, therefore, 
be affirmed and this appeal dismissed with 
eosts. 

Appeal fitrmuied. 


CALCUTTA HIGH COURT. 

SeitiNe Civil ArrsiL No. 2'-77 cp 1911. 

Septemlier H, 1914. 

Preeenlt Sir Asu(ob1i iloi.kerjee, Kt„ and 
Mr. Ju^lice Beachmift. 

KALI MOHAN TRIPCRA ayg snothsh— 
l>t n 2. DA KTK A pre cla kts 

rrrvMS 

Ifakaraia BIRfJXDRA KISORK 
MANIKTA BAHADUR— 
PLAiKTirr^RsKroMDeyT. 

UmdJcM to exeoMfe 

lemi—Uof iei>hrr bo*' paid 

— ,/ A# «M grAiuitl 

f ^ s»-r.v.i nvf nrc.-Hed—inle ttast 

•/ emn ;»w/ ji»rHar.i ineonehUfl fdw— 

A pUinliir aiha«*l Lr |v*rmh1riJ lo hmi rounil at 
the final otoge nf the Uriniion aii<l nut fvrwarJ a 
la^thlcnl with the allejniion ir, the plaint, 
wlwA Karr round Co U» untrv'*. Cp. 302, col. 8,J 

Where a land was eiren rrnl./ree bv an sneeator 
r to thegrand-falher of the defenaaiit 

la 18*7 in r*rder that a tank might ho excavated 
tber^o and the tank wae rxeava*eiJ at the eK)>eaaa 
M tbegrantoe. and although the gcuDion atiU his 
descendasen worn ie oocapatioo for over 60 years 
•o mat w«* ever claim » ( or paid* 

****^ legitimato inferonee was tliat the 
wesdanla held the land under a rent-free graoti 
Cp.»2, eoLt.} ® ‘ 

*^<W./‘'rther, that aassraing ihal iho defenitaoC did 
net aeCd the land under a ivnt.fres grant, the claim 
for real w«e banvd by limitatiom [p 392, col. 2 .) 

U^d, also: Chat the suit c'luld not bo dlimlssod oa 
tlwgroo&d that the right m have reut assessed on 
Iho diepnted land had not aevrued at llie dato of 
anil, inasmuch as do grant was produced and there 
^ nothiagr to shew that liability le pay rent bad 
been saspeaded aud weald be revived in a partico- 
lar coot i agency, [p. 992. col. I.j 

Bi/rw<»e CteSsra AfeaiAga SnWurv. Ak>xim Ali. 
13 Ind. Oae.fiia^ 13 C L. J. l«Sat p, 198; 16 0- W. 
N. 301 at p. 303; 39 C. 4V9. raferred to. 

Appeal against the decree of the Officiating 
Piatrict Judge of Noakheli, dated tbe 3rd 
May 1911, revere iog that of the Munsif 
second Court, at Feoi, dated the 3rd August 

Babn Bipin Cktinder Boh, for the 

Appellants. 
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Babii ( 'ihu-lf/ /y/.-*, for tbe EicA* 

pondent. 

JL DGMEN’ r.— Thii is an appeal by the 
defendant in fi suit fnr assessment of rent. 
Thp pU intiff came into Conrtonthe allefra* 
tioii that the defendant. R tenant within his 
estate, had encroached upon the land in 
diftpiite nn<l was consequently liable to pay 
rent in respect thereof. According: to the 
plaintiff, he became aware of the encroach- 
ment by the defendant in the coarse of settle* 
meat proceedings in 1^97. The defendant 
resisted the claim on the ground that he 
held the land iiiidev a rent-free grant, made 
to his ancester in order that a tank might 
be excavated theieon. He denied that he 
had encroaehed on the disputed land and 
farther pleaded that if hie rent 'free title 
was not establiehed, the claim for 
as«e9sment of rent was barred by limita- 
tion. The Coart of Hrst inetance foond 
that the defendant had a rent-free title and 
dismissed the suit. Upon appeal the Dis* 
irict Judge has reversed that dee U ion and 
SMaessed vent on the disputed land. 

It i« plain that this decieion cannot be 
possibly supported. 

It has been argued on behalf of the plaint* 
iff in this Court that we should adopt 
the course which was pursued in the case 
of I^itetuUa Knhrtre Mnnikt/** Bahatlur x. 
Akrntn AU (1), namely, dienisa the suit 
on the ground that the right to have 
rent assessed on the disputed land bad 
not accrued at the date of suit. That 
decision is clearly distinguieliable. In that 
case, the original grant waa produced and 
the Court held, upon a construction of its 
terms, that the proprietor would have a 
right to assess rent on the property only 
after it had ceased to be a took and that 
consequently the suit was premature. In 
the present case, the grant has not been 
produced, and there is nothing to show that 
liabilityto pay rent had been suspended and 
would be received in a particular contin- 
gency. Besides, the view anggeated is 
absolutely iuconsisteut with the assumption 
on which the suit WM iostitu ted. The plaint- 
iff now contends that the defendant baa 
not encToacbed apoo tbie land which wma 
granted to bim under an agreement to ex* 

(1) 2ft lad. Cai.ei^ 16 C. L.J. IM stD.lSftl8 
C. W.If,804atp.808;ft9ae89. 


cavata a tan», and that bia right to have ren& 
assessed thereon wonld acorue only if tba 
tank ever silted up nnd became unBi for use. 
Tlie plaintiff cannot be permitted to turn 
round af this the final state of the litigation 
and put forward a case inconsistent with 
the allegations in the plaint, which liavo 
been fonnd to be untrue. 

Then, again, when we look to the menta 
of the case, it ia perfecly plain that the 
plaintiff cannot succeed in bia claim for 
a^smenlofrent. The defendant contends 
that the land was given rent free by an 
ancestor of the plaintiff to his grandfather 
in 1637 in order that a tank migbt be ex- 
cavated thereon. The tank was excavated 
at the espenaeof the granUe, and although 
the granteeand his descendants have been 
in occupation for more than HO years, no 
rent has ever been claimed or paid. The 
legitimate inference, in these cironmstauees, 
w that the defendant bolds the land under 
a rent-free grant. But even if it be aeenm- 
ed thei the defendant doea not hold the 
land nndera rent-free grant, it ii plain that 
the claim for Assesement of rent is barred 
by limiUtion. The defendant asserted to 
the knowledge of the plaintiff, in the oouree 
proceedinga, on the 7th April 
1897, that he was nnder no obligation to 
pay iwnt and that the elaim then put forward 
by the plaintiff for aeaesement of rent was 
entirtly unfounded. This suit was not 
instituted till the 8th September 1909. It 

IS thus clesrfrom every point of view that 
the plaintiff cannot eucce^. 

The reauU ie that thie appeal is allowed; 
thedeerwofthe lower Appellate Court set 
aside and the suit diemitsed with eoets in all 
the Courts. 

Appeal allowed 
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MADRAS HIGH COURT. 

OiTit Rbtwos Pbtitioh No. dA4 of 1913 
ApFfAt louMn Appsum Ohm No. 95 
OF 1913. 

SepUtnbep 27, 1015. 

Pre»0fi<:>— Mr. Ja«tjc» Abdor R*him ond 
Mr. Jastice Spencer. 

PBBTIKATILAKATH UAMMAD HAJI- 
DtCeiC'BOLDtl— 'Rl:iPt^XDe!<T^ 

P« TIIJ 0» r 8 A X 0 AjtB t LA ST 


PCTTfi# 

ALAM inRAN HAJI-^PETmosKS 

^ RiSPOSDBNT. 

Ci>tl pAjcedHr^^ Co.U (.«/ I',,,' |0(W). |7 O 

more on iKo Uroth of . hit 

iuH ffP"**"***'^'* '■ *>r<*wg!bt ou I he wconl. Mtn] 

litU 60 behalf ef • ponon not a pertj 
^ 1 ;*'“ «f»J»Po«i»pb e poiUioo teeoi om 

oeaaro boe ie witbin the purrirw of Onler XX I rtie> 
M, Bua II not appealable. Cp 3K c«M. 1.1 

i«» " C^emr T i/z/eU-a^. fa M 

» 

Kttntfoli r. irf»|»o«, 7 Jr. 244. diiicuicil frow. 

Act V of 

1»08, and appeal preferred ngainat the 
decree of the Ceort of the Sabordinate 
Jedffe of North MeUbar. in Appeal Suit 
No. Ill of 1912, preferred affainat the 
«c«e of the Coort of the Diatrict Mmiaif 
w f /“ MiacelUneotts Petition 
No. 895 of 1911. m fiaecuHon Petition 
No- 261 of 1911, m Orig'inal Suit No. 573 of 
1908. 

FACTS.— A obtained a decree arainat 
tbe Anasdravan of a Malabar fancoi and 
io execQtion thereof attached cerUio 
immoveable property In poeaeaeion of the 
jod^enl-debtor. He died, and on hie 
death, tbe lamuran of the farvad waa 
broogbt on tbe record at hia legal repre- 
senta^ve. 'He aet op the claim of the 
faiwd ^ the property, and contended that 
the jodgwet-debtop had no partible 
intereat to tbe property and it waa not 
attachable. The Diatrict Mnneif diamiaeod 
the petition and* upheld the attachment 
The kamavan appealed and the lower Appel- 
late Court set aaide the attachment. Against 
that order the defree-holder filed the present 
reviaion petition to tbe High Coart. 

^tr, K. P, }£. 2fenon^ for the Appellant:-^ 


ns 

con- 


Tl.e W»rAppeJt«ta Conrtlitd no jnrisdic 
.n»Mfer(,in .n app.M. The aueatio,. 
tu.elit not Jiave been misecl rn tl,c Jn.ver 
U»urt, but being one of juriaclictinn rnuld 
be rniaed atany stnge. even in tl,« lljgj, 
CouH. The petitiiMicr. Oiough he was the 
legal representative of the jndgment debtor 

was not rnakmg any claim “n« sufli” hut 
was ^smg It on a dilTercnt title, „„ 
iK'linlf of tl.« a 

P-rtyt,, ,,o .„i,. TI,er.f„ro, I,;. .J,,;,,, 

fcif nnder the *co|» uf Order \\ 1 , rule 3 ^ 

*7 of the Code of 
Civil I meed a re. R.i ,u . oi „ t % , , {,u- v 

Uarak<t9i>r {\) ami KurL.i, rhuu.l,^ 
V. A#A«Wi Ifkanx (J). nerircs 

falling Dwier section 47 were, no <Io„hi, 
appculnblc. but the Mu naif’s onler J.cieiii 
^ing one under Ortler XXf, rules 58 nnd 
0 - 1 , not nppvalable and was “linal" 
fnraatlie present pixiceediiiga w« 
cerned, 

Mr. 0 UnahnrAH .VnrV, for the Jlospond. 
onlr— Uhetever be the nature of the rJaini 
It was a ttuestion relating to exerution 
between the decree -holder and (he legal 
representative of the judgmeiit-dehtor and 
M anch. the order of the DiAtrict Mnneif 
fe.l also onder section 47 of (he Code and 
was a pi»n la bJe . Moreo v or the ca sea ci I ed 
f<)rthe decree. holder wei*e not applicnhio 
^ose the claims therein were muds on 
wlialf of temples by trustees who weie not 
the legal owners. There were other deci- 
siona more in point, and in his favour 

Prwnano v. 

AeA /Jfl» (4; and Skn9a4 >//>,/» 

V. if/murapft rtnkafrt SvUtotmdff (5j, 

Jf^GMBKT — Inthiecaae, (he queation 
arga^ was whether an appeal lay to the 
Subordinate Jndge from tbe order of (he 
District Monsif. The point is covered by 
the principle of the raliiiga in a Full Bench 
dwiawD, l^mcaa/Acn C^ritiar y. /Mirni Mas 
wAnjwr (I), and a very recent decision of a 
Fall Bench of the Calcutta High Court 
Karttcic Chandra Qhotk y. Aihutoth Dham 
l->. ill these cases tbe peieon wJio was 

(I) OU. 194: 10 U. L. J.64 

C. W. K » * ^ ^ 16 

<31* 7 M. 244. 

<4) 19 C. 6aSi 19 X. A. I6fl 

^ ^ ^ ^ W. U. 
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bTOOff^‘t on recoiiJ as the representative of 
the judpmeiit-Jchlor in the first case or 
was n party to the suit itself aa id the 
Calcutta case claimed the property, in one 
case as a trustee and in the other case as 
tkihait of a temple, and it was held that 
such matters were not covered by section 
244 of the old Code correspond ins: to 
section 47 of the present Code. In hia 
counter* petit ion, the respondent before oa 
elaimb the property as Jrarnaw* of a tancod. 
The judgmeot-deblor, Seeyali, and hia 
brother formed a tncaiAt. The judgment* 
creditor obtained a money decree in which 
be attached the property alleged to belong 
to Seeyali and on the latter’s death, the 
present reepondent was brought on the 
record as his legal representative. The 
claim he put forward in respect of the 
property was that it belonged not to the 
judgment* debtor, but to the tarvad. There 
seems to us no distinction in principle 
between this case and the cases in which 
tbs person who was a party to iha sail or 
was brought on record as representative of 
tbe judgmsnt*debtor claimed the property 
as trustee for certain other persons or as 
thehait of a temple. Our attention was 
drawn to the ruling of /TimVaU v. Jloyan 
(3), but that ruling was considered by a 
Full Bench deeiaioo of this Court in 
Fumaae^i^un ChtUiar v. i/dro^opor 

(0i where It appears to hsve been diseented 
from. It seeme to ns that the rnlinge in 
33 Madrae and id Calcutta lay down 
tbe correct law. In this case, therefore, no 
appeal lay to the Subordinate Judge. The 
petition must be allowed and tbe decree of 
the Subordinate Judge set aside and that of 
the Diatrioi Munsif restored. The respondent 
will pay tbe coete of the petitioner. The 
Civil Miieellaneous Second Appeal No. 93 of 
1918 is diemissed with coete. 

Pflition allowed', Appeal diemueed. 


CALCUTTA HIGH COURT. 

Sicoao Civil Appbal No. 8929 Of 1913. 

August 17, 1915. 

Pw^t : — Justice Sir AsDtr*sh Mookerjee, 
Kt., and Mr. Justice N. Chatter jea. 

BOUWANG RAJA CHALLAPHROO 
C HO W D H UBT— D m N pa nt— A m l ukt 
vertu4 

BAKGA BBUART Sl!lN-*PLAiKTiry— 
Rssponobnt. 

en — in tenfiny rtfi$» 
no* ttfnM ty tvt poHieo^LimU'>ii^ Act (iZ 
of IdilS^, grt. 1. Ar*. PO, appticobilitv of ^ Infciett^ 
Uifih nal<— C*e«rf, partr of, to front reticf^Crmiracty 
Hnenforreobif—Ptrijf, if eon *el «j> othtr 

A coBtrmet i& willing in lufiit dees not neceuarily 
imply chstihe decument mast be rignsd by both, 
ibe pertiee thereto, [p eel. g,] 

Thazefore, n bood eioeoted by e perty end delivered 
in the other perty and aceeptod by him cemplotee 
the egreemeni between (ha pertiee end in law ibis 
amoonia to a eontmet in writing, [p. BUS, ool. .] 

Artielo i|6 of Schedule 1 to tbe /^fmitetior) Act, 
I90a, eppliea to cesat of bonda not algnad both 
the ptrtwa [f. S96 eel, g] 

A Coert b eompeteal to grant relief wbanever 
(he rule of inurest appeals to the Coert to be penaL 
The faet that the rate of intereit fi eteeaaire <• 
Buficient by Itaelf to joetify the inference that the 
rato b penal and nnenforrrabir, (p, 3^0. coL 1.] 

Once a eontmet between tbe perti*i b doenad 
nnenforceabb. the pblotifl b entirely in the bauds 
of the Coart. bo b not entitled (o aubetitoto for tbe 
origieel eontmet another contract which nay appear 
to him to be reasoneble. [p. dM, ool. S ] 

Where (he plaintiff was by coatnet entitlad to 
iniereat on hb loan at tbe rate of d&sa per eeot. a year 
and teed to recorer interestat tbe mt« of 40 per Mat. 
a yeaw 

field, that no Court of Jnetlee will enforce saob 
a eontmet and in tbe opinion of the Court the 
pUinliS WM entitled to I per cent, per annun elmpb 
interest by way of damages for the date«d(oo of tbe 
money, [p, W. cd. f.] 

Apeal against tbe decree of the Dblriut 
Judge of Chittagong, dated the SOtfa June 
191.3, affirming that of (he Subordinate 
Judge of Chittagong, dated the 6(h May 
1912. 

Bahn iVohodA Ohundor Rop, for (he Ap* 
pellant. 

Babua Kehitie Chvndtr Sen and Porw 
Chunder Sen, for the Respondent. 

JUDGMENT. — This is au appeal by the 
defendant in a suit for recovery of money* 
On (be Idth January lb95, the defeDdaut 
borrowed from the plaintiff Rs. 400 on in- 
terest at 4 per eeot. per meusem. with six* 
monthly reste; the mosey wae made re-payable 
at tbe end of a year. These terms were Ip* 
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CKAM.A?nRi*H) r. RASiU B£IURT 

&ccni‘<linely that Article 1L6 in applicable to 
<'‘f the description now before qs, and 
tliii view has been followed by irapi^etioo in 
a long series of decisions of this Conrt. each 
as .No/« V'l'trrt'ir yit">khopodhai/Q v. ^j-Vn ^fnUiett 
*7 ami h'tKef f]f>r^ina Kerr v. C^am B. 

A** resarcU the groeml I lie appellant 

has argued (hat the pi^ovisloti for* inter cat 
coiittiiiied in the bond is m the nature of a 
penalty and is not enforceable in a Court of 
Justice. In support of this view reliance has 
been placed upon the dec is ions in .lAdMf 
yfijjid V. AVirr-jj/e I'haudra i'al (9* and Khfifia^ 
roM Da« V. [(nm H>7Hlt<\r ]ta< (10). In the case 
last menliorieil, it was pfdntetl out upon a 
review of the earlier nnthoritiea ou the 
aubjert (hat (he more modern decisions recog* 
n>«ed the rule that the Court is competent 
to grant relief \?henever the rate of interest 
appear A in (he Court to be penal. It was 
further explained that the fact that (he 
rate of interest was exeesaive. raigbl be 
snlhcient by itself to justify the iuference 
{h^)t the rate wau penal and nnenforce* 
able. In anppnrt of this view» reliance 
may be placed on Wehdt-r v. Bveauqttrt 'il) 
and Civ^el'ank Fugiuetn'ug iiMii S/tipLHtldtHff 
Co . V. Ytq H ienh ( '«*/»! neita (12). ^ference 
may n’«o l>e made to the oltservations of 
Lord Lorebiirn, lfor<l Mncnachten and 
I/ord James in iSmoW v. Acirtufd (13). I^ord 
Loreburn said: — '*VVe are ashed to say that 
an excessive rate nf interest could not be of 
itself evidence, that the transaction was harsh 
and unconscionable. I do not accept that 
view. li^xcess of interest or charges may of 
itself be such evidence and particularly if it 
be unexplained. If no justification be establish*, 
ed, the presumption hardens into a cer- 
tainty." Lord Macnaghten was atill more 
emphatic: The rate of interest may be so 

monstroQ.s as to show of itself (hat thetrans* 
action is harsh and unconscionable. There 

(7J 6 C. L. R. o?p,«c. 94. 

ta) 4C.L.J..S10. 

(9) 20 Tnd Cas. 843; iS 0.600-. 19 C. W. N. 800. 

(10) 27 ln<). Cm. 815; 2| 0. L. J. 79; 42 C. 652; 19 
C,W. N. 776. 

(11) (1912) A. C. 8^4; 106L. T. 357; 28 T. L. D. 
271: 41 h J- V. C. 806. 

(U) (1906) A. 0. 6; 74 L. J. T. C. Ij 91 t. T. 66ft 
21 T. L. a. 68. 

(18) (1906) A. C. 461; 78 1*. J. Ch. 7(6; 96 L. T. 
89ft22T.L.B.708. 


may be. as Lord T barlow said in the case of 
Ginfrtnt V. Heato/t (14), an ineqaality so strong, 
gross and manifest that it mast be impossible 
to state it to a man of common sense without 
producing an exclamation at the inequality of 
it." Lord James added: ^'Exceaeive interest 
of itself is sufficient to render a contract 
harsh and aiiconscionahle. Proof of excessive 
interest may of itself, therefore, be snflicient 
to entitle the debtor to relief. What amounts 
to excessive interest is to be determined by 
the Tribonal in each case, the question of 
risk l>eing amslerial matter for consideration. 
When excessive interest is apparently 
established, any fncta tiint tend to show that 
each excess does not render the coniraot 
harsh and nnconscionable, shoald be proved 
in evidence by the lender. The harden is on 
him." In the esse before ns, the re.snlt of the 
contract is (hat the plaintiff has become en- 
titled to interest <a his loan at the rale of 
5658 percent, a year; no Court of Justice will 
enforce each a contract. The respondent 
argoex, however, that the modest sam he now 
claims gives him interest at the rate of 40 per 
cent, a year. Hot this contention entirely 
overlooks the tuudamento) fact that once the 
contract between the parties is deemed unen* 
forccahle, the plaintiff is entirely in the handa 
of the Court: he is not entitled to substitnte 
for the original c«)ntmct another contraot 
which may appear tn him to be reasonable. 
The Court has now to consider what earn 
shonld be decreed to the plaintiff by way of 
damages for the detention of his money. 
We are of opinion that the plaintiff ehoald not 
have more than 12 percent, per annum simple 
interest on the sum advanced by h iai. 

The resalt is that this appeal is allowed, 
and tbe decree of the District Judge varied. 

A decree will be made in favour of tbe 
plaialiff for Re. 400 with interest thereon at 
the rate of 12 per cent, per annum from tbe 
date of the loen to the date of the instita- 
tiou of this suit, that ia, from tbe 16ih 
January 1895 to the I5ih December 1910« 
Allowance will be made in tbe accoonteforthe 
two Rome admitted to have been paid towards 
interest. Tbe sum thus determined will carry, 
iaterest at 6 per cent, per aonum from the 
date of the inatitation of the suit to the date 
^f reeliaaiion. Each party will pay bis own 
coate in all tbe Courts. 

Appeal alJcwed: Decree taried. 

(U) (2778) 1 Bro. G. C. 88 S. ft. 949. 



Vol. XXXI] 


.Un>lAK OASES. 




OlMiPATUl ASIBI V. SCHIDllUll CBBITI. 

MADRAS HIGH CQURT. 

CiFic RsviftiaR Pbtitios Ko. 69b or 1915. 
CrVlL MlSCBLLiKBOOd PsTlTlOtf No.2779 
OP 1915. 

OctolMP 27. 1915. 

Pfewnf:— Mr, .lattice Abdur Rtbtm aiu] 
Mr. JaBiicA Spencer. 
GANAPATHI ASARI asp otKBft$~ 
PuiKTipr^— PniTiosvee 

tenui 

SUNDARAM CHBTTl— UmspAXT— 
Resposoisr. 

Cir,t PrtKfdmre C’«/< (.l<r tW JOOSJ. «. te-C««W 
of ongtHtil JuJfe <-.vd«wr4 

to try tH,U HHiU‘r W pf co»- from th.h tH 

ComiSHhtr.i%fmt „otilKafu.H limiUn^ jmrimlttlio^ •/ 
5noonf*»ifi« Jmtye tA tpotijietJ rfrct of. 

Wlwro D«uit instkiMpdQfider •»:((«« Dppf llioCodc 
of Civil l*roc«auiv itt a t>ist?kt Court tmi.ferrri) 
o; tlic Inttrr lo tUe Court uf e Subunliuio JuJim 
omiMweml br iWtocol aoveromcnt tolrriuitiumkr 
tbut lovtioa irtt •.licrv by • ruUcquent notiacetiuu 
tlio Lo<al Govern luenl eunftuvil eW ortfiool in fit. 
d*fhoo of I bat Sulwnlinatc Judse to a •iioeiaod local 
ana: 

ilrld, ihni tlio Subonlinate Ju.|j<e. bavins aenvm) 
bia powoT to try rach a tntt \^- m «r«lrr uf traaafn 
ma< a ty tliu Oirtricl Jy<l 0 o nn<l umkriW iiriur 
Notlliwiioa r*f tiu* l.vcal GoxeramoM. iImI not 
ccaac to W "n |>rinr 4 «| Civil Court .if 
jonadicliun ' within the ineaninr of a«-iiou IT' 
»( lliP Cod© «t Civil l*r«ce«Urv by tU latter 
DutilkHtiun. null hi* to tiy iht' suit «a<i imt 

UkcD uway by it. fp. m. col. ^.J 
ifmiutmm'uf v. Ahul Hn$4on Khun, ft liul Cat 
961; W 0. W. K. 619; 41 C- 860. dirtiafaUbed. * 

Petition, under leetion U5 of Act V of 
1906, praying the High Court to reviee 
the order of the Court of the Tecoporury 
Subordinute Judge of Sulem. iu Originel 
Suit No. * of 1915. 

Petitioo preying that in the circumatencee 
eteted in the affidavit filed therewith 
the High Coart will be plvasod to dfreot 
the stay of further proceedlnge in Original 
Suit No. 4 of 1915 on the file of the 
Court of the Temporary Subordinate Judge 
of Salem, pending disposal of ibv said 
Civil Reviaion Petition No. 69e of 1915 
preferred therefrom to tlie High Court. 

Mr. 8. Veorarc^haca Az'tfar, for the Peii- 
tionerfi. 

Mr. T. 3/. Xm^aocicawi Aiper, for the 
Reapondeni. 

JUDGMENT. •> Tbia application ia made to 
ue with a view to have the Queetion decided 
whether the Subordinate Judge'e Court 
at Salem has jurisdiotion to try the autt 


which 19 instituted under section 9:2 nf the 
Civil Procedure Code, that la to any. with 
resp^t to the public charity. Whnt Jinn, 
pened was the auit was OTiglnally iMstitulrd 
ni the District Court of At that 

lime tiro Distiict Court alone had juris, 
diaioi, to fry and. .uits aa the priucipul 
Vivil t-niirt of ongiiinJ jiirwlicihni in iJ,o 

Ii T«:. however 

October III 111. in voted nil Courts 
ol SuU>rdiiiatc Judges ii. (hi.i IVesidoney 
wilh juri«liction under O.e Civil IVrc, -hue 
Code Ml respect »f nhdiiitf to frn.t., 

crenfet for public piirpi.>e« <d n rharitaldo 
and religious nature and (ho Teinpoinry S«l . 
ordinale Judge ** Cuuit, hy a ii<*ri(jcnlion 
thronghoot I he District of .Salem; hu M.y a 
subseQuent uofificaticm dated Idih July 

«..» til* Court ,l.o«l<l huvo u.ici <,xorr;.e 
«ri«innl jor.sdictron ov.r (),. vilIn«o „f 
rWr..Hltof tl„ I„(.r 
IH tlwt f.ir tlic purpose „f i,i,litui;„ri „f 
o“, "■* loniP-’fnry .SuUirdineii. 

Sulcm Will liuvuliu.*) juri«liotmri only „n.r 
llie vilUc. of Mnslnnipeili, but it j. 
empi.uercxl, like ..(b.r SoWifi.mte 

.k"‘ r.-''* •" ""y ’■uit 

which the Dulricl Jiidc# i* .nipow.i-ccl to 
tMfc. oyer to it. Thie.uit b.i.,» i„.,i,p. 
ted onffineUy m the Ui.trict Court It,, 
only que»tK.i. (I,»t ,o l« 
whether it having transferred the .nit b. 
the Temporary Court. tl,i. Tempnraiy Court 
haa the power to try it, It upparonily 
denvjed 'f* f-on> Hie nolilication 

jL‘n . October 1910, and it i. 

dittcult to whs, difficulty there i, i^ 
the way of the Suboixlinate Judge Morris, 
jng powers which the Local Oovernn.ent 
^ son’P-lcnt to confer under the provisiona 
of section 92 of the Codo and which it 
did «e a matter of fact confer „n ail 
Suterdiualo Judge* , 1 ,,-, Presidency A 
ruling reported in 

w««i, ifw (1) 

before u*. but that case i* quite dialii.gui.l,- 
atia from the present one Thei** fi..a 
Addition^ Jadga to whom the case was 
transferee by the District Judge was 
empowei^ by the Local Government To 
fry auil* under aectioo 92 of fl,e Civil 

(1) a Ind. Csi 951i 18 C. W. N. 81% 41 0.866. 
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TSLATrTHAJI MUU I’. jJrBRAKi'TA PlIXAf. 

Procedure (*oii<s H'% the ^ubortiinite Judge 
in thi» CA-e been. 

We Imid that the Sulmrdinale Judge is 
competent ti> try and dispose of the suit. 

The petition is dismissed. Costs will 
abide the result. 

Civil Miscellaneous Petition No. 2779 of 
1915 is alsti dismissed. 

Pftitione Jitmitud. 


MADRAS HIGH COURT. 

Sbco2id Civil Avpcai. No. 70 or 1914. 

.September 2.3, 1915. 

PreeeN/:— Mr. Justice Seshegiri Aiyur und 
Mr. Justice Kumeraswami SastH. 
VELAYUTHAM PILLAI— DereMPAirr 
No. 3— AmLusfT 

rertus 

SUBbAROYA PlLLAl ANOOTBaes— 
PuiKTirr AND Dbfsnuants Not. 2. 4 akd 
Bc<rOKDtSTS. 

i^itnifaftoA Act {ll of IMM), 6<h. t, Arlt. 134. 
AitccrM po**<»oion—Cif>pofc*Mr», pooocMion of ear, 
^MeMioN of orho''t^?04$*»Mo% \ot4itt ot commemet. 
nfnl—A«runl o/ poac^fut ritlt hr/ott comptetiom of 
edx'Crot j)o*M-«»ifn.-fftcl of^ FouciMion^JUlt. 

On the luit «>f one of iw6 rovenioiicr*. a «nle 
wi$ declared to be a uiortjnxc is and the 
plaimifl was given a decree to rcdecai the property 
after the death of the wjd^tr is cae« the died «lih* 
out rcdcomiog it. In 1^93. the purclisecr, whom 
decree bed declared to be a aerv mortgagee, sold ibe 
l^ropcrt^ to the other rcrenioacr and put bioi in 
poMaaiioii. Oo the widow’* death In IMO, the said 
two revereinneri were the valj* heirs of ber huiband. 
When is I9IS the former esed for redemptioo of the 
property, the latter pleaded adverse posscasios from 
the data of hie purchase: 

H«M, (1) that altlwugfa the poaeeseios of the 
deffsdant reverviosoi when it comiaaoce<1 iu 89A 
wae boitila. yet it ceased to be eo Co IfiOO wbeo on 
the widow's death suceesslon opened to both the 
revenleaen^ i,p. 400, col. ).] 
f2) that os the death of the widow, the defeodast 
meet be deemed to have held the propetCy os behalf 
of the plaistifi as well; (p. 40n, pol. 2. J 

The possession of oso eo.pajtener or eo- owner 
OAsuol bo adverse to the olber until the latter 
i I notorioBsly excl eded by the former. { p. «0l>. e^, t ] 
Tlio possession should bo pn*Ma recie attribated 
to a lawful title, [p. 40tS col. 2.] 

Seenud appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Cnddalore, iu Appeal Suit No. 20 of J91S, 
preferred against that of the Court of 
the District Mo ns if of YridbaebalaD, in 
Original Suit No. 910 of 1912. 


THU .eecond appeal coming on for beariog 
on 2lat December 1914, tbe Court made the 
following 

0 RDE R. — Without decid i ng at press ot 
whether notice, actual or conatmotiye, which 
tbe purchaser had, will affeot hit right 
under Article 134 of the Limitation Act 
we think it necessary to call foraOnding 
upoo the following iasue:^ 

Had the 8rd Jefendatit a adoptive father 
any actual or constructive notice of the 
decree obtained by the plaintiff in Original 
Suit No. 371 of 1SS5 againet tbe widow 
or of the nature of the right of bis vendor 
under the ante and the eounter^agreement 
referred to in the pleadings in this caaeP** 

Parties may adduce fresh evidsnee. 

The finding should be sohmitted within 
two months from this date and the parties 
will be at liberty to file obiectioos to tbe 
said finding withio ten days after notice of 
the return of the same shall have been posted 
up in this Court. 

In compliance with the above order, the 
Temporary Subordinate Judge of Cnddalore 
submitted the following 

FINDING.— Plaintiff says that V. PalamaU 
Filial was axamined as a witnass in Original 
Suit No. H^l nf 1886 and faia deposition 
U filed as Exhibit E. It is claar from this 
that uo guaatioos were put to him about 
this property. Plaintiff aays that after the 
death of Meenatchi Ammal. he asked V. 
Palamala Pillai to receive Re. 76 and 
give back thie property to him and he 
promi.^ to do so. If this statement is 
troe, sorely plaintiff would have stated it 
in his deposition when he was examined 
as a witness in this suit. When hs was 
asked about it, he says that he mentioned 
this in Court, but he does oot know 
whether tbe Court took it down io bU 
depoeitioD or not. I think this is a gross 
falsehood. I do not believe hie present 
statement. It is clear be never mentioned 
it in hie deposition when he wae eaamioed 
in the lower Court io this suit. 

2. Plaintiff's eecoad witness is his son's 
sogtfloa. He says that he wan present at the 
time of tbe sale by 8. Palamala Pillai to 
Palamala Pillai and he says tbst it 
was sold for Rs. 75 as there were litigi** 
tions about this property. But be ban not 
attested the sale^da^. X do not belisvt; 
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hi« pt*MeDt aUht^ment that ha W4s preaant 
ftt tba time of the sale. Nor do I believe 
bis atatement that the porohseere eaid that 
they ahoold oot boy it owing to Sobbareya 
Pillai'a litigations. Plaiotiff's third witnesa 
is a co.traatee of a temple with plaintiff. 
He eaya that he oeed to go to the Coort 
when that eiiit waa pending and he oeed to 
see y. Falamala Pillai attending the Coart 
for that eait. It ie dear that V. Palamala 
PUlai wae examined aa a witnaae in that 
aoit on some other matter and so moat 
have attended the Coort. From this we 
oannot draw the inference that he was 
going there regoUrly or knew the jodgment 
and decree in that caee. 

3. Plaintiffs witnewee say that the 
property was worth Re. 300 and was eold 
by H. Palamala Pillai to V. Palamala 
^llaj for Re. 75. It ie admitted that ChelU 
pillai, the original owner of thie property, 
sold it to S. Palamala Pillai for Ra. 75 
only and *0 he eold it to V. Palamala 
Pillai for Re. 75. There is oothiog strange 
in thin. As pUintifTe Pleader says it i« 
possible tbst V. Palamala Pillai might 
have had notice of this de<*r«e or the nataiw 
of the right of his vendor. Dot with the 
evidence of plaintiff and that of hie two 
intereeted witnesses who were examined 
jost DOW, I cannot come to the conolonion 
that V. Pnlamala Pillai had any actoal or 
WQstrnctive notice of the decree in Original 
SsiC No. 371 of 1S35 or of the nature of 
the right of bis vendor ander the sale 
and the counter of the agreemeot referred to 
in the pleadings. 

4. I, therefore, 6nd that 7. Palamala Pillai 
had no socfa notice. 

This second appeal came on for final 
bearing on the I7tb of September 1915 
efter the retsro of the finding of the 
lower Appellate Court apon the issue 
referred by this Court for trie!. 

Mr. (7. PadmanAbha lyvngar, for the Appel* 
lent: — The 3fd defeodeot’s father having 
p^based the properties from Palamalai 
withoat notice of the decree in Original 
Soit No. 971 of 1885 and the 3rd defendant, 
liaving enjoyed it for over 12 yean from the 
date of his psrcbasa adversely to the pleint- 
iff, bsM perfected his title ander Article 1S4, 
Limitation Act. 


Mr. 0. V. Ananiaienthna ffler, for the 1st 
Respondent:— It ie qaife true that possession 
noder the sale coold have been perfected 
IT It had only continued for 12 ye^rs 
This was not so in the preaont case, as 
before the 12 years expired, the succession 
opened and the 3rd defendant became a 
co-owner with tJie plaintiff. There is no 
evidence that after this event, the 3rd 
defeiKlant openly set uo his adverse title 
as against the plaintiff. Posssssi.m must 
pnmafQne U sttribute<l to lawful title- 
in this case it was not exclusive, but on 
behalf of plaintiff as well. Article 134 does 
nU, therefore, apply. See Ttfubai v. 
ItMknfr^ (1), Am Mil A /lavuthan v. Vaotaua 
Ran (2), ^oidin v. OoikHmanffaHHi (3) and 
Plcwaitsdremy Iyer v. Permaue (i). 

JUDGMENT— The properties in suit 
belonged to one Chella PiJJai. He sold tJ;e 
properties to one PelemaUi and obtained 
an agreement to reconvey the properties 
After the deeth of Cliella Pillai. the plaintiff 
as one of the reversioners, sued his widow 
and the purchaser, Palamalai, in 1885 for 
a declaration that the properly was only 
eabject to a mortgage and (hat the 
alleged sale did not pass ao absoloto 
interest to tlis porchaser. Ths decree in 
that suit was that the plaintiff wae 
entitled to redeem the properties after the 
death of the widow io case she did not 
redeem the properties herself. After this 
decree, Palamalai acid the properties in 
lew to (he father of the 3ra defendant 
and put him io paaeeaaioo. The widow 
died in 1900. On her death, the heirs 
of her hasband were the plaintiff and the 
3rd defendant. Plaintiff instituted this 
sait for redemption. The 3rd defendant 
pjeaded among other thioge that as be and 
his father were in possession since lfc 93 
under a sale from a mortgagee, they had 
perfected tbetr title by prescription against 
the plaintiff at the date of the euit. Article 
134 of the Limitation Act was relied 
00 . The District Mansif dismisaed tbs suit 


in X7 3.43; 4 Bgw. L. R. 721. 

1 2) 2 U. 2xa. 

(3) 11 M.4ie. 

K4, 28 lad. Ces. 346; 16 ii. L. T.63c. 
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on tliL* ffTMiAi) tliAt tlie repi^^ntfttive 
of the oriifituil moi'^^.igee was not implead- 
e<l. On appeals the ^abordinate Jodge 
dilfei’cd from the lo>ver Coart on this 
quo'^lioti and decreed the claim, holding that 
the AQit was Tsot Starred Hy limitation. In 
soconcl appeal, we called for a fii»diiig 
whether the father of (he 3rtl defendant 
had knowledge r»f (he decree ob(ainei 
hy the plaintiff in l^Sj. The finding is in 
the negative. 

\V*G agree with the lower Appellate 
Conrt that the suit is not barret! by 
liinita^i>»n. It is (rue that the pcL'cseuaion 
taken by tlie father nf the Jrd defendant 
could have been perfected under Article 134, 
the property waa sold to him by a 
mortgagee. Hut before 1'.^ years were over, 
a new right accrued to the 3rd defendant. 
He became the heir to the property with 
the plaintiff in 1900. Kmro the point of 
view of the plaintiff, he is entitW to say 
that when aacce^nion opened to him, a 
co'pai'cener of his wai in posva^hni and 
that that possession wn« not adverse to 
him unless and until he was etclnded 
nutoriously. If the 3rd defendant wanted 
to rely upon his right as a parchnser from 
the mortgagee, he should have put tlmt 
forward to the knowledge of the plaintiff. 
There are not many authorities baring on 
the question. 

In V. (1), Uatty, J.,says: 

— '*in the second when there has been no 
such ouster as to give notice of the adverse 
nature of the possession, It is incumbent on 
the person alleging that the title set up 
against hltu is barred by twelve years* 
adverse possession, to show, not only that 
his possession has lasted for twelve years, 
but that it has all Me time been in open 
conflict with the title on which the plaintiff 
relies. The result is, as above indicated, 
if there has been no ouster or open and 
notorious act of taking possesaiou', then tho 
person relying oo his possession to defeat 
title must show that it was of ancli a 
nature, and involved the exercise of rights 
so •eith tkasf <iaiwuthie by the 

plaiutiff, as to give the plaintiff occa.sit>a 
to dispute that possession (or, io other 
words, that it wss such as to give a can*e 
of action or right to sue for possessioti) 
ihnugkotU tht itoelre peors n«xt pr«cedi*ag the 
ifuU:* 


The laogaage of Article 144 which 
speaks of possession ‘becoming adverse* 
supports this view. Befereoce may also be 
made to Ifavuiluin v. VarMna Itau 

(2) and lloidiu v. Oothumanffiinni (3). The 
decision in PoHMutaicmy Iyer v. Permaye 
(4) is in favour of this position. There is 
no doubt that posse.ssio!) held by one of 
the co-owners will not be adverse to the 
others until they have notice of the hostile 
claim. The clithcolty in this ease ariiee 
from the fact that possessiun was hostile 
when it commenced. We have not beeo 
referred to any authority which shows 
that such a possession continues to be 
hostile notwithstanding the accrual of a 
peaceful title before the completion of the 
adverse poaseasion. Possession should be 
prima fatie attributed to a lawful title; we 
think the third defendant on tho death 
of the widow must be deemed to have 
held the property on behalf of the plaintiff 
as w*ell. 

The decision of (he Subordinate Judge is 
right and we dismiss the second appeal with 
costs. Time for redemption is extended to 
three months from this date. 

Appeal diimieted. 


COURT OF THt FINANCIAL COMAIIS- 
SIONER, PUNJAB. 

Revtsi'e Rtvisw Pstjtjon No. 83 or H(14-U. 

May 7, 1913. 

Presewt ;-^Mr. Fenton, P, 0. 

VI R SINGH A.VO ASotHBK^ 

Pt4 f XTI rrs— PcTITIOMS ICS 
vertut 

KALA SINGU — DaFeKDAVT^RseroxoaMr. 
{/•tTrAineal IeHam4 {Fumjab) A(l (/// 1693), •. 

9—A9rtemeHt tuatUte pthert to Of<u/ty l<jn<l (ints^sd 
by Opeermmff. tr\fth4r biiditty. 

iVhers s Gowmiuoiit l«usiit eKcutcd . n deA<l of 
wreotoenc is fsroor of bis three brotlien whereby 
he let them eccapy ooe.btlf of tbe laod ioelucJed is 
theGoversnesc grant sod oabissutseqacotly leeking 
to eject tbesi, the brothers laed to have the oMtoe w 
ejeetsieot caneolM: 

flrfA tbs* the sirresoieat sdoiittiiig tbs plsistiffa 
to a than in tbe teasooy without the preriooi 
eonseot in writiog of ibe Fioascial Cooimisifoiier 
ae being in coBtraveockm of uclioa flof 
tke OoreramoQt renasts iPonj^j .Act,. 18W, and* 
cookl BOA bo rolied on. (p. 493, coL t.} 
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nu 6IKOB tf. tktk inras. 

R^Tision from the order of the ConmU* 
aioner, Labora Diriaion, dated the 6th 
JacqaiT 1913. 

Saidar XlhcraX; Stn^fh, for the Peti* 
tionere. 

ORDBR.>~Tbe defendant, KelaSm^b, ie 
tenant under Government of a colony 
grant of 1 3 aqnaree in the Ohnnsan Colony. 
The plaintiffs in this case» Vir Singh and 
Samand Siogb, are bis brothers. The 
plaintiff in Revision Case Ko. 86 is a 
third brother, Cbanda Singh. The facts in 
the two cases are the same and will be 
dealt with in one order. 

The defendant, Kala Singh, aseoeiated bit 
three brothers with him in the breaking 
up and oaltivation of the land included 
in the Government grant. He now eeeke 
to ejeot bis brothers and the present suit ie 
brongbt by the latter to have the notice 
of ejectment oanoelled. The Bret Conrt 
decreed oancellation. The Aesietant Com* 
mUaioner of Kasnr, eseroisiog the powere 
of a Collector, accepted defendant's 
appeal and set aeide the decree of 
ibe Bret Court. He aleo remanded the 
eaee to the first Conrt for a decision as 
to the anioant of compensation on ejectment 
to be awarded to plaintiffs. The plaintiffs 
appealed to the Commissioner, who declined 
to interfere with the Collector's order. 
They now apply to this Conrt on the 
revision side. 

The plaintiffii apart from a point 
as to the asistonce of the relationship of 
landlord and tenant between the parties, 
which will he dealt with b^low, rely 
chieBy on a deed of agioement esecoted 
in their favour by defendant shortly after 
the land had been allotted to tlie 
latter by the Colouization Officer. The 
following is a translation of this 
deed of agreament which was eaecnted on 
8th Jnly 1905:** 

*‘J. Sala Singh, enn of Atnir Siugh. 
caste Kambo hlntti. reeident of Ifauxa 
Killa Gaoja, Tahsil Chanian, do hereby 
declare that in CAnli Ho. 41 of R'tkK 
Shaikhoo I have been granted one sooare 
of land and half a aqaare divided 
diagonal ly meaenring aboai B6 pAuBteoae. 
I bad promised to my foil brother^. 
Chanda Singh, Samand Singh and Vir 

Singh, of Muvm Ktlla Qanja of the Chnnian 


Taheil that when I shonld be granted 
land by Governmeot. I would occupy 
one-half of the grant and the other half 
wonld be occupied by all the three persons, 
Cbanda Singh, etc. 1 have now executed 
this deed of agreement to the effect that 
the said Chanda Singh. Samand Singh and 
Yir Singh will be considered as entitled 
to one-half of the grant by Government 
in the same way as I would be. In short, 
they shall pay all the cesses in respect 
of their half share and ahall receive tho 
produce thereof. 1 will not object Ut it in 
any way. If 1 shonld try to eject them 
for any reason, the said persons will he 
at libeHy to take from me their damages 
in respect of half tbe land at the rale 
of...perpltNMaon. 1 will have no objection 
to It. I have, therefore, executed this 
egreement so that it may serve as aothority. 
Dated 8th Jnly 1905 corresponding to 
88th Har llffi'J. 

Witnesses — 

(Sd.) Chnha, son of Thumb impression of 

Kisbeaof Bhodian. KaU Singh, aged 45." 

(Sd.) Sham Singh, 
son of Lai Singh of Khodian." 

The Collector has held this agreement 
to be invalid with reference to the terms 
of tlie Government Tenants Act, 1893, 
section 8 of which provides as follows; — 

“The rights or interest vested in a tenant 
by or under this Act shall not be capable of 
being atlschvd or sold in execution of a 
dee^e or order of any Court or in any 
iiiMdveney proceedings, nor shall they or 
any of 0>eni. «ithoDt the previous consent in 
writing of the Kiiisnrial Commissioner, be 
tran«ferre<l or charged by any sale. gift, 
mortgaco or other private contract " 

As no written concent of the Pinaneial 
Commissioner was given to the alienation 
which the agreeruent of 8th July 1906 
was intended to effect, Mr. Harcourt holds 
Ibat it is invalul and cannot be reengniaed. 

Now. if the case is to be governed 
hy the loling of the Chief OnuH in fiiissniu 
Jikay* V Jafan hkon <1) It must he ocl milled 
that tbe agieemeut under cunsideration, 


<0 Io<1. Ces. 6 ; oS k*. K. 10)3; 43 1>. L. R. JU If; 

M r. \V. R. Ip|3. 
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in n Ruit hftwt»en the parties to the 
acreemeiil ((roveniment not beinc a parly), 
cannot tluis Ic trcaU<1 n.? invalid. In that 
case nl«o, serf ion of the Governnient 
lenantn .\ct. was pleaded as a l»ar. 
but XFr. Justice Roltertson heW that the 
ae’i'cemcnt was valid and that ae between 
the parties fcction 8 of llio Act mentioned 
was no bar. It wos added, liotrever, that 
the decisiou was mt binding upon (he 
Financial Commissioner. 

This ruling, if it ia to be getierally 
followed, will have a far* reaching effect. 
Not only in the Chnnian Colony, hot in 
the Chetiftb nnd Jheluiu Colonies, and in 
the new Colonies of the Triple Canal 
Project, Government has created and is 
creating tenancies which are so bj act (o the 
prohibitions against transfer contained in 
lecljoh d of the Government Tenants Act, 
189d, and the correa ponding section (sec* 
tion 10) of the Colooixaiion of Govern* 
ment Lands Act, 1$12. The object and 
intentiou of such a prohibition are obvioe*. 
On the one hand. Colon are selected in- 
dividuals po.ssessing certain qualifications. 
If a selected Colonist were, widiout permis- 
sion, to transfer his land to a person not 
possessing the requisite qua I ill cal ions, the 
policy governing colonization operations 
might ba defeated. Again, it is part of the 
policy governing colonization to allot hold- 
ings of a certain minimam size. The 
evils of small holdings in the more, 
congested districts of tlie Province were 
very present to GovernioenC at the time 
it was decided to allot only hold- 
ings of a fairly Urge sue. In time. 
sab*division of holdings will come in conse- 
quence of successions by inheritance, hat 
this evil will be retarded for a generation 
or more if, to start with, the unit of allot- 
msnt is a large one. A few esceplions 
occornng m the practical operation of the 
foregoing prohibitions against transfer might 
not have any material effect open the general 
policy, but it is obvious that a ruling such 
as that in Hiusniu Khan Jahou Khan (1) 
must stimulate traoafera in contravention 
of the statutory provisions of the Acts 
of 1898 and 1912, and that upon the 
Executive Officers of Goveromeot will be 
thrown the invidious and burdensome task 
of stepping in and ejecting the alienees, 


tl9i5 


who ought not to be in possession if the 
prohibitions against transfer contained in the 
two Act.s, are observed. 

It becomes very necessary, tliavefore, to 
examine the grounds upon which Mr. 
Justice Robertson’s ruling is based. The 
learned Judge refers to section 23 of the 
Indian Contract Act, but ,he does so only 
in connection with a* contention advanced 
in the suit before him that nn agreement 
of the natore therein propounded was 
fraudulent. He did not notice the grounds 
mentioned in the same secciojj, which really; 
o^rate to invalidate any agreement of the 
kind. Section 23 provides that every 
agreement of which tlie object or consider- 
ation is unlawful is iwd. And it farther pro- 
vide# that the object or consideration is 
unlawful if, iMter alhi^ 

It it forbidden by law< or 

is of such a anture that, if permitted, it 
would defeat the provisions of any law ; or 

the Court regards it as opposed to public 
policy. 

The following illustration is appended to 
the section at a sample of an agreement 
which would “defeat ibe object of the 

law 

A’s estate is sold for arrears of 
revenue under the provisions of in Act of 
by which the defaulter is 
prohibited from purchasing the estate. B, 
u^n an coderstanding with A, hecomss 
the purchaser, and agrees to convey the 
estate to A, upon receiving from him the 
price which 5 has paid. The agreement 
la void, as it renders the transaction, in 
effect, a purchase by the defaulter, and 
would n defeat the object of the 
law." I 

Now we are not without guidance in fKe 
rulings of the High Courts as (p the sco^ 
and meaniDg of these clauses of section 
23 of the Contract Act, which operate to 
safeguard the objecU of statutory enactmento. 
AgraemenU which have, been held .to be 
void under this section include a snb-lesse of 
^5 contract [Debi Pnuad v. Rttp Boev 

( 2 )J, a transfer of a share in an excise 

^trwt tHorraosn' af<rfahiia» v. P«A»«V 
I/Aon/iiAnt (3)], a transfer of occupancy 
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via srvofl f. KAU atkoh. 
righU (I«Qlare<l fay SUiote to be non- 
transferee [Durjfl V. Jhin^uri (4), 
J7n'fifl«r» 2 War* v. Durga (5) ai»d 
fTcufti Pmsad V. Ksdaf I^ath Sokn (fa)j 
and a transfer fay a diAqoalified proprietor 
in contravention of section t* of the Jhanei 
‘Eneumfaered Kstaies Act» 18^2 Boi 

V. Aamorf SiuqK (7)1. In all these caw, 
the agreements were, in suits between 
iranafereee and tvan.Hferore, held to fae void 
aa defeating the object of the law. It 
is impossible not to regard a trnnsfer in 
contravention of section 8 ef the Punjab 
Tenants Act, \S9'\ or section 19 of the 
Colon! «st ion Act, 1912, as void on similar 
grounda. On a similar ground I held m 
yasir fvAou v. F*rn*f (8) that an 
agreement providing for the sale of canal 
water in contravention of the provisions of 
Act VIII of 1873 was void under section 23 of 
the Contract Act. 

In iffMsata v. Jahan AAea (i), Mr. 

Justice Robertsou founds an argument on 
the analogy of transfers by occupancy 
tenants. But there is iu reality no analogy. 
The Punjab Tenancy Act does not enact 
that transfers by occupancy tenants witbont 
the consent of the landlord shall be itiiW. 
It only provides (section 00) that such 
transfers shall he r<Vi.f«6fc. They aro 
voidable only at the instance of the 
landlord. As fast ween the parties, therefore, 
they hold good and are valid, unless and 
until they are invalidated by the landloH. 
An agreement, on the other band, of which 
the object is unlawful as ezplaine<l in 
section 23 of the Coutract Act is void 
inifio. 

It is hardly necessary to notice the ruling 
in .4Ii Maninn v. Bakar Khan (9). which is 
>eferrred to by Mr. Justice Robertson in 
Hussain Khan v. Jahan Khan (P. That 
ruling amounts to nothing more than that 
there is no special procedure open to the 
Revenue Authorities, correSlMndingto iMtioii 
21A of tbe Land Alienation Act, whereby the 
Civil Appellate Courts can be moved fay the 
Deputy Commissioner for the revision of a 
decree which gives effect to an agreement in 

(4) 7 A. 611} A. Vf. 17. (1883) 13$. 

(3) 7 A. SHi A.llf. S. (16-18) W). 

<G) «0 A- 219; A. W. If. (1896) *7. 

. <7) 4 A. L. 696; 30. A. 98i A. (UBj). tK. ^ 

(8) 83 lad. One. 396; 6 F. R. 19U fk^. 

(9) nind.Cas. 680; IS P. 7 P-17 R. 

m3;87P.l.. u. 19nj. 


contraventiou of section £ of the doverncient 
Tenants Act, 1893. 

Holding, therefore, as I do, that the agree* 
ment of $th July is void and was void Lorn 
the start, it H necessary to determine tho 
question as to thostatns of the parties. 

Plaintiffs would in a snit for the cancella* 
tion of a notice of ejectraent he entitled to 
succeed if they could show that the relation- 
ship of laudlcr^l iiiid tenant did not eKiet 
l>etwcen the parties, and tlnit the issue of 
a notice of ejectment by a Revenue 0 (facer 
was , the refore, w i tl lOU t j uvisd iction . 1’ la i n ti ffs 
cannot be regarded nx trespassers because 
they first occupied the land with tlie perm is* 
sion of defendant. Tliey cannot be regarded 
as co-sharers, because to give them ><uqIi a 
status would be to give effect tii a void 
agreement. The mere fact that they paid 
no rent to defendant — (hey paid their 
share of Goverument dues— docs nut exclude 
them from the definition of ' tenant” 
[section 4 (5), Tenancy Act], Indeed the 
agreement itself contemplates a contingent 
ejectment. On all grounda, therefore. I 
must hold that the relationship uf lamU 
lord and tenant does exist between the 
parlies. Although under section 8 of tho 
Government Tenants Act of 1S9J, it is^ 
doubtful whether Government tenants could* 
sub'let without perrniMion, there is no doubt 
as to the existing law on the. aubiect 
under the Act of 1912. which allows 
sub'lettiug. There is. therefore, now uo 
statutory bar to plaintiffs being regai-dsd 
as tenants of the defeitdant. 

The order of the Collector, whiuli it is 
sought to revive, directed that the esse 
bo remanded to the first Court for determi- 
nation of the question of compensation. 
This Older will now be carried out. Rovi* 
sion rejected. 

Rci'ision rtjfctttf 

. : ' . » ♦ 

i 
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K1S4SUIMAL V. .^ECRETlr.T OF STATF. 

MAnilAss HIGH COURT, 

Sbcoso Civit, Appeal Xo. 1017 of 1914 , 
September 29 , 1915 . 

Mr. Jaatice Spencer end 
Mr. Jaatice Phillips. 

N A R AS AM M AL — P lai sti ff*^ A fpb l la st 
vertHs 

Thb secretary or STATE for INDIA 
IN COUNCID, RBFRBSENTRD BY 

Tbk collector of trichinopolt— 

Ds FEN Pant — RE«FOKP fNT. 

4ct U 0/ 18«), 3 (3)-A-»«^r, 

grant in Mnaorf^Rntipt in Bntith Jmdia Iknu^k 
ftgenl, 1/ laeome. ^ 

A laHj was •Bjojm; sn aoHuitj in Mreort 
Priwinco, insulmrBte of which were rrmltietui her 
IB Bntjeli Indift ber Afcent in Mjsdre: 

flfM, that U wai income recpi red in tint lab India 
wnbin fha mcaniDfr of tectloft 3, clanic (ft), of (be 
inccina Tax Act and was teubk. 

Second appeal winti (be decree of the 
Court of tbe Sabordinate Judge of Trichi- 
Bopoly, in Appeal Sait No. 296 of 191 i 
preferred againat that of the Coort 
of the Diaerift Munsif of Srirangam, in 
Original Snit No. 86 of 1912 . 

Meaere. C. S. VenkalacHcriary K. Bath yam 
Atyanyar and N. C. Vijayarayhavackari, for 
tbe Appellant. 

Mr. U. Madhatan Nair, for tbe Reepoad- 
ent. 

JUDOMBNT.— TbU appellant waa enjoy- 
ing an annuity in Myaore Prorince, 
inatalmenta of which were remitted by ber 
agent to her while she was reeideot in 
British India. 

We agree with tbe Subordinate Jadge 
that there remittaocee were “incooie’' 
under Part IV of Schedule II of the Income 
Tax Act. 

It is argued that after colleetion by the 
agent, the money ceased to be income, that 
the act of tbe agent io receiving tha 
money lo Myeore wae Untaniooot to an 
sot of the pribcipeh end that beviug once 
been received in Myaore.. it conJd not 
again be received io British India when the 
agent sent it on to bis principal “Income” 
meane what comee in”, a deKnition which 
will clearly embrace earns derived from a 
eonne like this; and it ie incoDteaUbJe 

. *\»*?^.^S** »oms were “reoeived 

in Bntieh India” within tbe deeniti«n 
» eeotion S, oUuae (5). of the Inoome Tag 
Art and were, therefore, taxable. 

Thueeeo&d appeal ie dismireed with eoeta. 
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ilBAW lOlB V. GOFIMP PAft. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

CtTJL MiSCBLLANSOaS Csst No. 183 
OF 1915. 

October 29. 1915. 

Prseen/;— Justice Sir George Knox, Kt., Mr. 

Joetice Radque and Mr. Jaatice Piggrtt. 

I/vMimmof JIBAN EUAI^— AppLicaiit 
rereue 

GOVIND DAS— OFPOaiTB Party. 

^ Stamp Act (/i of 1899), flcA. /, Arta4ft.W- 
Comprowrte— ftrf.VfoN— ileftfew, deed «/. 

Wb«re cacb of tho two rival claimants to a pro. 
periy claims to be tbo sole and full owosr of tbe 
property but ia order to avoid liligKion agrees to 
relMS<i lafaroar of (be other a certain portion of 
It, the deed execoted by either of thou ie a deed of 
reteaee tod oot a deed of partition tod ie liable to 
a etamp duty onder Article ftft of Schedule I of tbe 
Scamp Act. [p. 406, col 1.] 

Sknotk S. Go wade r. .TepeaiiolA fl. Oowndc. 9 B. 417. 
follofrcd. ' 

Stamp reference made by tbe Board of 
Ravenue. United Provioces, 

The Hon'ble Dr. Ttj Bahadur Sapru, for 
the Applicants. 

Mr, Sitttl Prasad Ohott, fop tbe Opposite 
Party. 

JUDGMENT.— Tbe following case baa beeu 
stated by the Chief Controlling Revenue 
Authority of these Provinces to (bie Court 
under section 57 of tbs Indian Stamp Act 
of 1899. Tbe case stated raus as follows: On 
August 1914, one Mathura 
Da* died childlea*. leaving property of the 
eeiimated value of Ra. 2,25,000. Tha sister 
of the deceased applied for Letter* of Ad- 
minialratioD. Oohind Das, a collateral of 
of Mathura Das, disputed hsr claim. Eventual- 
ly the two claimauiB effected a compromise, 
and to give efiert lo this compromise both 
the parlies exeeated separate iustrumeate of 
even date on tbs I4eb of September 19U. 
Each inetrowient waa treats d as a deed 
^ release aud waa stamped wiib a stamp 
Rs, 5. Tbe instroment executed by Gobind 
Das waa prej^oted/or regiet ration and waa 
impound^ by the Sob-IL-gislrar, who con- 
sidered it to bean instrument of partition 
chargeable with a doty of Rs. 375. Tbe 
iretroment was sent to tbe Collector, who 
considered it to be a releaee and referred 
tbe ease to Die Board of Revenue uuder 
^tion 56 (2 of tbe Act. Tbe Chief 
CoBtnUuig .Reniue .AiUhod^y ^99 it ae 
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tliDir opinion that tbo two d«e«)o road toffotber 
ooBotitato an inatroment ot partition Kablo 
to a diit7 of Ra. 375 under Article 45» 
Sohednle I» of the Stamp Act. But a$ tber 
ooneider the queetion ae one of eome diifi* 
ooUy, tbe oaee bae been referred to ihie 
Court. No one appeare on bebalf of the Chief 
Controlling Revenue Antboritj. Tbe lad/ 
ia repreeented in this Court bf tbe Hon'ble 
Dr. Tei Bahadur Sapru, and Mr. SiUl 
Praaad Ghose appearu for Gobiod Dae. 
We have heard tbe former Advocate. Tbe 
deeds have been read over tone. We have 
oarefuUy considered tbeir contents and we 
are eatisfied that as tbe deeds stand, they 
are instrumeota of release within the mean* 
ing of Article 55, Schedule t, of tbe Stamp 
Act. Tbe ease at put by tbe lady in her 
deed is that under tbe Maynkba Law, she ia 
tbe owner of the property left by the deoeas* 
ed Mathura Dae. The cate aa put by Oobiod 
Das in tba document executed by him la 
that under tba Miiakabara Law, be ie tbe 
aole owner of tbe property in queetion. 
Neitber of them etatee himself or heraelf aa 
eo«owner with tba other, nor can thay do eo 
rightly. We. therefore, have not a cate of 
persons purporting to be cO'Ownera of the 
property and agreeing to divide the same. 
Baoh party before ue elaicDt to be the aole 
and full owner and in order to avoid 
litigation agrees to release in favour of the 
other a eertaio portion of the properly 
which be or she claims to be hie or her 
property in full. Tbe Board of Reveune 
bas cited Rtfrrenc* nnitr Stamp Act, miion d6 
(1) as applicable to this ease. But that 
was a case in which the partite purported 
to be the co*ownere of the property. Tbe 
view which we take ia eapported by 
S. OownHc v. /cpannatA S. Ootcndf (*i) 
and Beferenre und«r Stamp Act, t^ion 46(3). 
We direct that tbie be* returned to the Chief 
Controlling Revenue Authority as our deci- 
sion in this ease. The deeds will be return- 
ed with the deoieion. 

(I) If U. 199. 

8) 9 ¥. 417. 

S) IS U. 838. 
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Prsaeafi^Jostiee Sir Asutosh Mookeriea, 
St., and Mr. Justice Roe. 

SORES CHANDRA PALIT axo ANoraia^ 

PtA1IfT1PPS^APPeL.L&NTS 

twri/K 

LALIT MOHAN DUTTA CHAUDHURl 

ASO OrUBUS — DePEVDAKTS — ResPOXDSNtS. 

Him '!m Lmtc— ll’i U. c»h W >r* 

Iwyedhft insUk'**tr«lf tji A>rat<iirf in /eiwi'r of Kit tci/c 
•^AKootitf imffrftl firfm-^Gifl yt^vi'fi'oe for, 

raUAitg of-^onrtrHCti¥m of W'UI—FUm 
Lomfiutft rtomrnnd ^ /<iw, 

of, 

Tbe nf (b«i'rin "molik'' may ni>i hj itiolf 
BcreMarily creeieaii sImoIuIc ioicrctt, but I he term 
wbeu (luaiihc) br (be wonl "mirhm^dhti" mdiratei 
ab»olu (0 owfH>r*lM|a. (p. 407, col. l.J 

A Himlii le»l«tor appoinieil bis wife ae hi^ 
ezecutrii. A clA«iae in (be Will reiteil in her wba(. 
ever might remain, after the psymeot ef Uebte 
SQd esveueee. ebtalulely as4 wilh romjOete (wwer 
«( slienslitfu. Other claueea prevideil for the 
sdop4ioo of root end in rare of (here being no 
sU^ed non or no urn or wife i>f the adopted ion at 
tbe time of the dcatU of the widow, (he heir. 
eeeoHiog ie (be liiiwle 8AA«rrarwho should be alire 
et the (ime. aheuld ^el rhe pr«>pertiuft which ehouUl 
lemain after diepoMi by the wiilmr by way of gift 
or mIs: 

tfrid. (hat ihe tesieter Rare nnebiolute lotereil 
in hie entate to hie widow with full powers of 
alleeatioa: [p. 4lf . I.] 

that (be Rift erarofwliet might remain undil* 
BO^ofby her wee roid asd iappontlre ia law. 
(p. 418. col. 1.] 

grnWr.— If as eetete it gi^n in terme wbieb. 
confer ae abeoluie eeuta to a named donee, and. 
then, furtbcrintereite are given merely after or ou 
the (emiDation of that donee's interest, and aoA ia 
deftnimnee ^ it, bie absolute interest is not cut down 
and (he further interests fail. [p. 408, oel. 8,] 

A gift over, if a darieee nr legatee to wboni an 
aheel«(r interees ie given does not dispose of hie 
ioCeieet or dies intestate or dies before selling hie 
interest, it void both as regards realty and personalty, 
(p. 409, ool. I.] 

Wbeaan abe^ato interest has been given to tbe 
fimt laker, fetlewed by a gift over of what may not 
he leqeired by bim. the gift over, tbougU couched 
in the most direct and preoise words, is void for 
naeertainty. fp. 410. col. 8.] 

Aa instrument most receive a eonstruciioa aeeoid. 
ing to (be plain moanioR of tbe words and 
eealences therein contained: that U, (be words are 
le be Sret read in tboir gram luatietl and ordiBary 
•eoce, aalssf the context shows otberwfee. [p. 4Z1, 
eel. 8 } 

Where the language ii clear and unsqoiveoel, the 
oonetruetioo cannot be allereJ (w wrested to some, 
thing differout frnen the plain meaning for tbe 
porpoee of.eecapiog from whet may leam to bo the 
hanb eooeequenros of rulee of taw. [p. 418, eel. 1.] 
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Appd&l A|?AinM the decree of the Ssbordi* 
nftte Judge of .^3*1 het. dated the 17th Febrn* 
ary Ivl.j. 

B&ba Rhhi'^uli^ Sath ^ariar^ for the Ap- 
pellants. 

Balms Chautfhvn aed Qohinda 

OhuuJer T)e\/ Rof/. for the Respondents. 

J CJ DGMKNT .—The s abject • matter of i be 
litigation, which has culminated m this appeal, 
origiiially formed the estate of one ^rat 
'Chandra Datta Chaadhuri, who made a testa* 
mentary disposition on the 2od April 1899, 
and died on the 7th November 1901. He left 
a childless widow, Girija Sondari Chandhri, 
who died on the 21 st November ldO< After 
the death of the widow, a dispute arose as 
to the devolotion of the estate of her 
husband which had vestwl in her. The 
sons of the sister of the widow conteDded 
that the estate had vested in lier abeo* 
lately and on her death, had devolved 
upon them as her heirs. The son of the 
sister of the testator contended, on the 
other hand, that the widow took nothing 
lieyond a life* interest and that upon her 
death, the estate had devolved upon him as 
the reversionary lieir to the estate of her 
hQsl>on(3. The renoH was that on the llth 
September IdU, the sons of the sister of 
the widow instituted this aoit against the 
'son of the sister of the testator for 
coriHtruciion of his Will and for recovery of 
poasesaion of his estate on declaration of 
title theieto. Three other pereons, with 
whom we are not now concerned, were also 
joined as defendants. The Snboi^inate 
Judge dismissed the enit, on the ground 
that the widow took only a lifednterest 
and that upon her death, the estate veeted 
.in the first defendant as reversionary heir. 
The plaintiffs have now appealed to this 
Court and have contended, that the 
widow look an absolute estate under the 
Will of her husband, and. that iba 

gift over of what might remain nndisposed 
.of by her, was repugnant and void. 

. The rights of the litigants depend upon a 
drue conetraction of the Will of the 
Vet atop and the determination of the legal 
effect of the disposition made ^ him. Ths 
snateriU clanses of the Will, after the nsual 
prefatory worde, are as followa:— 

' 2. If, at the time of my death, no son 

19 born of my loias or no son eiiste. and I die 


[1915 


childless, then in respect of my aforesaid 
moveable and immoveable properties which 
shall be rightfully owned by me, at the 
time of joy death, by virtue of purchase, 
gift, inheritance or by any other right, I 
appoint my wife, SHmaii Girija Sondari 
Cliowdhnry, to be the achki or exeentrix 
after my death. 

3. Immediately after my death, my 
executrix, t.e, nchht, shall defray the expenses, 
etc., of my creniation ceremony with the in- 
come of my property and shall pay my 
ju&t debts, etc., if there be any, aod shall meet 
other necessary expenses. If the expenses 
cannot be met with the income of the 
aforesaid properties, the said achht, i. e,, 
executrix, if necessary, ehall be competent 
to sell some portion of my aforesaid 
properties. 

4. After tlie performance of what sbouid 
be done, according to the porport of the 
foregoing paragraph, my widow, Srimat: 
Oirija Suudari Chowdhury, shall obtain 
wljatever moveabla and immoveable properties 
shall be left by me and she shall be the 
absolute owner, with the rights of gift, 
•ale and all other kiuda of transfer. 

5. If no son is born of my loins, or there 

be no son, my widow, Srimati Girija 
bundari Chowdhury, if ehe wiehes, shall 
be competent to adopt a son; if she wishes, 
she shall be competent to adopt three sons 
10 soccession, but she shall not be competent 
to adopt another son daring the life-time 
of one, or if such son does not forsake 
his adoptive mother, or if any of them 
?!,** a male child, then doriog the 

life*timeof such male child. 


I adopt a son, during my 
life-time or after my death, my widow adopi 
a »n, In that case, after lier, ». e., my 
widow's death, the said adopted son shall 
get such properties ns shall remain after 
jmle or gift by my widow; and he sbsU 
he the absolute owner, with the rights 
of gift, sate and all other kinds of 
transfer; but the said adopted SOD shall 
J»t be eompetent to go away to the 
house ^ of bra nataral father and mother, 
that is, h* shall dwell in my own house 

or in a separate bouse epecfce<l by him in 
onr own village. If he does not do sc, he 
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ibftU be folly deprived of the wid propertiee. 
Danog the lifetime of niy widow, the 
said adopted eon eball not have any right 
over the aforesaid propertiee. 

7. U the said adopted son abaU have 
no son or if he diee before a son is bom 
to hiiDi bie widow ahall be in enjoyment 
and posaesaion of the laid properties, 
'provided my widow or her haebond hea 
not conferred on her any epeeial right in 
respect of tbe said properties. But if she 
does not Kve in my own house, or in 
tbe boDss erected by her hoeband or 
that erected by her in loy own village, 
ebe eball be deprived of the right of 
enjoyment and possession of the said 
properties. 

d. If, at (he time of death of my 
widow, til ere be no adop(e<l son i»r il no 
sou or wife of the adopted son be alive, 
then, my heir, according to the Hindu 
5ha«(res, who shall be alive at the time, 
shall get the properties which ahall 
remain after diipoeal by my wife by way 
of gift or sale of the seme." 

The second clause appoints tbe widow 
as executrix. The third clause anthoria#s 
her to meet the expeneea and pay the 
debfa by sale, if necessary, of a portion cf the 
estate. The fourth clause veats in be**, 
whatever might remain after tbe payment 
of debts and expenses, absolutely and with 
complete power of alienation. It cannot be 
disputed that \lie effect of this claoae, 
taken by itself, is to constitute the 
widow the sbMlute proprietor of the 
estate. Her status is described, not merely 
aa that of iReh^, but as that of nirbnyadka 
nmlffc. The use of tbe term muh* may not 
by itself necessarily create an abeolote interest, 
as explained in the rases of $aroiinoK< r. 
liaUSath (1): P««fAoo y v. Troytticko 
Mohiney (S); Shib LokshoH Bfiakat v. Snmaii 
Tarangini {2) \ Paifttm Lai v. Tek Singh W. 
But, in the ease before us, tbe term muft'A ia 
qualified by tbe word Htrhupodha which, ae ie 
clear from the Sanskrit lesicose of Wilson, 

' (l) so A. 84t 7C. L. I. IS); 86 I. A. IT, U M. 

I,. J. 6 A. U J. 571 18 C. \V. y- »l F- C); 10 Bo«. 
L. It. 60i 8 U. I'. T. 144. 

(2) IOC. 848. 

(X) $C. I 20. 

(s) 8.1 A. 8175 A. ff. H. C.COT) IO 5 4.V. t. J.tiiS, 


Bohtlingk and Roth and Moniet* Williams 
signifies 'completed' or 'finished'. In fact, 
the well'known expression ntr6uyadAa malik 
is the strongest and most unequivocal phrase 
employed in tbe vernacular to indicate 
absolute ownership. In addition to this, 
we bave two important fnets; first, that as 
pointed out in Kollany fiTooerv. /<ur&mre Per* 
(^); Lalit .VoAna Singh Hoy v. CAnWciiU 
Lai /^'V (d) and Hnjnamiii Pfiaduri v, 

Kn/yaynui 2)e6r« (7), affirming Bajnarain 
Bhadury v. ChHckrrbHtty (8), tho 

effect of the word is to confer on the 

donee a heritable and alienable estate: 
and s^mlty, that the fourth clause itself 
expressly confers cn tbe widow full power 
of alienation of all kinds. As explained in 
Toolsi Basu Karmuhiv }iiuiau (u’paf Dty 
(0); .dwtri'CMif/'n Salh v. Shi'r>vfhaff{i 

fbu/ (Id); SwA 3 / tiJrko u il liittl/ini'sh a v. Da i 
.VasrAadl) and Jogetxcar 2^ am in v. /foM 
Chandra BuH (12), wben a power of absolute 
disposition ie conferred on the donee, the 
provision indicates that the testator intended 
to create an absolute interest in favour of the 
donee. Xo doubt, there may be cases where, 
as in Bara Knmari l)asi v. Mohim Chandra 
Satkar 03) and possibly in SanaU Sundari 
V. K>iHa Jiban Pal (14). all the pro* 
visions of a Will tsken together may 
indicate that the widow took only a life- 
interest coupled with a power of appoint* 
ment to alienate by gift or sale the property 
passing by the Will; but this doctrine 
cannot be applied if there ie in so many 
words A clesr and aUulntc gift to the 
widow, ae in the ease befoie ns. >N'e thus 
atari with the fund Atueulal position that by 
tbe fourth clause the widow took an ab* 
solute interest in tbe estate devised, le there, 
then, any^ provision in tbe Will which 
restricts the clear and unambigoue effect of 
this clause. The Subordinate Judge, in 


(6) 84 W. S. 8«. 

(6) 24 1. A. 7«i 24 C. esh 1 C. W. X. 9^7. 

i l) 27 C. Mi 4 C. W. H. 237. 

6) 21 C. 44 
9) 28 C. 499. 

UO) 6 tod. Caf. 72: 14 C. W. V 41S. 

(Il) 7 B.49]. 

(Kl 2r(. A. 37; 23 C.070. 

i\9> 7 C. L. J. ftKX 18 C. W N*. U.'. 

( 14 ) 6C. Vf. K.dCO. 
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8opport of Ins view, rolie*) upon the cUusei 
which authorise the widow to adopt and 
prescrfhp (he devolution of the estate in ibe 
« .t iit "f such Adoption. In oor opinion, 
the«e pm isions do not qualify the effect of 
the fourth clause. In fact, even the later 
clauses explicitly provide that the widow 
would have absointe interest notwithstftnd* 
inpr tlie adoption, that the adopted eon 
would not have any right over the estate 
during her ]ife*time and that after her 
death, he should get only such properties 
as might remain after sale or gift hj the 
widow, so that it is conceivable that the 
widow might alienate the entire estate and 
leave nothing for the adopted sou to tAke. 
The case la thus very different from that 
before the House of Lords in Comitkey 
V. Bf>wnno»Jhnhury (15). where, although 
an absolute gift was made to the widow, 
there was clear indication that the estate 
WAS to he kept intact by her for transmisaioo 
to the nieces of the testator, in whose 
favour, there was an executory gift to take 
effect on her death. The Subordinate dodge 
also relied upon the decision of the 
Judicial Committee in Mahome/l Shamtoo^ Huda 
V. (16) in support of the view 

that in construing the Will of a Hindu 

it is not improper to take into consideration 
what are known to be the ordinary notions 
and wishes of Hindus with respect to the 
devolution of property, namely, that a 
Hindu generally desires that an estate, 
specially an ancestral estate, shall be 
retained in his family, and also that a 
Hindu knows that as a general rule, at 
all events, women do not take absolute 
estates of inheritance which they are enabled 
to alienate. This is indisputable and has 
bnn re 'affirmed by the Judicial Committee in 
Bufika Pnuad hlullick v. Runimani Ih$^l7)i 
but where, as here, the terms are perfectly 
clear, we cannot assume, contrary to the 
plain meaning thereof, tbet tbe teetator 
intended to create estates of a particular 
description and then bend aud twist the 
language in favour of the asenmptivn an 


(16) (1905) A. C. 84; 74 L. J Ch ?aa. 09 r 't 
24J; ft3 W. R. 40?; T. L. K. tSg 

<I6| 2 I. A. 7; 14 6. L. R. 22$. 2? W It eno 

(17) 8S ;. A. UR; 36 C. 89$: $C L. J 4n- ij fl w 

N- 729; 10 Scm. L. K. $04; 6 A. L. S 4tO> ia 'T* 
2S7;4M.L.T.28. JfiM.L.;. 


msuje. In our opinion, there ie Dothitig 
in any of tbe later clanses of the Will 
which cute down the absolute estate created 
in favoar of the widow in tbe foortb eUuie 
in the most nnequi vocal terms conoeivable. 
It is possible that the testator has, in 
the later clauses of tbe Will, made proviaione 
repugnant to what is contained in the 
fourth clause, bat that cannot affect tbs 
meaning of what is conUined therein. As 
was observed by the Judicial Committee in 
Tripkrari Palv.Jaoat r<srtNtZ>atf (IS), where 
an absolute interest is given, the Court will 
not cut it down by sobseqaent words, 
unless they clearly have an effect to reatriot 
it. To tbe same effect ie the priociple 
repeatedly recognised by tbe House of 
Lords as a settled rule of construction, 
namely, that if there is a clear gift, it is 
not to be cut down by anything subsequent 
in the Will, which does not. with reasoneble 
certainly, indicate the intention of the 
testator to cut it down: TAornAtVl v. Hall (19); 
FeathettiOH v. ifaihertton (20); Ahhott V. 
MiddUton ( 2 1) ; Ao ndfUld v. Randfitld (22 ) ; /r» re 
Freeman , Hopt v. Prtma a( 23 ) . Th ue, if an estate 
is given in terms which confer an absolute 
estate to a named donee, and, then, further 
interests are given merely after or on the 
termination of that donee's interest, and 
not in defeasance of it, hie absolute interest 
ie not cut down, and tbe further interests 
fail: Eoart v. Byny (24); Uyndnan v. 
Hyndmun (25). 

The question next arises, is the gift 
over contained in the eighth clause valid 
and operative in law? The appellants have 
contended tbet as an absolute interest was 
conferred ou tbe widow, the gift over 
wee void for repugnancy. This argument 


(16) 17 Ind.Gu. 60$; 40 I. A. 37; 40 C. 374; 17 0. 
L. J. 189^ 17 C. W. M. J46; 13 U. L. T. 1; (1913) U. W. 
K. 84; 18 Bern, L. R. 72. 

(19) (1684) 2 Cl. A F. 82 e( p. 3$; 6 filigh (v. I.) 
66: $E. R. 100&;87R. R. I. 

^(|0)^(IM6) 3 Cl. A r. $7 et pp. 73, 78: $ B. B. 1883? 

(ti) (im) 7 n. L. C. 66 at p. $4: 26 L. J. Ch. 110; 
8 Jer. (s. a) 717; II E. B. 2^ 1I8 R. R. $8. 

(8S> (1680) 6H. t. C. 226etpp. 236,288:801*. 3. 
Ck. 177: $ Jur. (». a) 901; 9 W. R. I? 126 B. B. 124( 
H E. R. 41A 

(a) (.910) 1 Cb. 861 ftC p. $91; 79 L. J. Cb. $78: 
108L.T.8l$;648. J. 443. 

(24) (1844) 10 Cl. A P. 603; 8 Jea 683: 8 K. R. 886; 
69 A A lk2. 

(28) ((Sto) 11 Tr. A 179; 1 Irish Law Bepona 697. 
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ft 'ftQpportad by thft walUMiUed raid of 
fiogflbb Law that a gift ovor, if a 
ddvidM or Isgaieo to whom att aboolate 
iatorodt is givon doss not disDoso of bU 
interest or di«s intestate or dies before 
Mlling hU interest* is void both as regards 
realty and personalty. This is olear from a 
long line of authorities: Lt^hihurnsr. (7iU(26); 

ifOM T. tRou (27); Grttn t. Hdrrev (28); 
Taidea. In re (39); In re Mortlofk's Trtui (30); 
Botet$ T. QoiUti ($1); BtntUrion v. Crott (32); 
(TtdiieerT. Fatts (33);)Hi>imes e. godson (34); 
Barton V. Barton (35): Pen* tr v* M^rnlt (36); 
TTsicorik** StUUm^t In re (37); Percy, In re 

(38); In re Dtron, I>»on t. (7AarfMici?rr4 (39); 
Jonefy In re, fiioAarde e, Jones (40); 
Ovmiekey v. Boierine Hanbury (15); Bu/1 
V. Kinffitou (41); Cuihbert e. Furrier (42); 
Bourn V. Gibbi (43); PAiiUpe v. BaMteooJ (44); 
TTatibne v. irifb'ame (45); irrafe w. OUtve 
(46); SAaie t. Pbni (47); In re JimiineV TVaete 


(SO) (1764) 3 Btono. P. C. tSO. ' 

(ST) (leiS) 1 J. 4 W. 1S4| 20 B. B. teS; 37 £. R. 

m 

<38) (I64B) I Rue 4S8 U 'Ll. Cb. 290; 6 Jar. 
704i 66 K. R. 1100(66 B. B. 137. 

(29) (1651) 1 D«0. U. 4 0. 63: 43 E. B. 47]{ 31 R. 
B. 24, 

430) ( 1666) 3 X. 4 J. 456; 36 L J. Ob. 671; 5 W. R. 
746: 69 E. R. 1l39t 113 R. R. 330. 

^ (31) (1367) 37 L. J. Cb. 249] 4 /or, (k. a) 17; 6 W. 

(IS) (1661) 39BMT. 3kGt7lBr.(H. a)l77:9W.R, 
263; 64 B. R. 610) 231 R. R. 632. 

(36) (1746) 6 DeO. M. 4 0. 167*.; 41 E. R. 363; 214 
B. B.ea. 

(34) (1356) 3 DsQ. U. 4 0. 162; 36 L. J. Ch. 317; 3 
Jnr. (K. e.) 363; 4 W. B. 416) 44 B. B. 347; lU B. B. 
78. 

(36) (1367) 3 K. 4 628: 3 Jw. (m. a.) 606; 69 B. 

B. ISIS: 112 B. B. 266. 

(66) (1874) 16 Eq. 162; 43 1. J. Cb. 606; 28 77. B. 

000 . 

(87) (1676) I Ob. D. 229; 45 L. i. Cb. 163. 

(36) (l883)84Cb. D. 6!6)63L.J.Ob. 143; 49 L. 
T. 664, 

(39) (1906 ) 8 Ob. 466: 78 L.J. Oh. 347; 68 L. T. 
662; 61 W. B.662. 

(40) <1693) lCb.436«ep.441s67 U 3. Cb. 811; 
76L. T. 74i46 W. B 318. 

(41) (1316) I U«r. 314)36 E. R. 69a 
442) (1882) Jse. 416; S8 B. R. 104 

(43) U631) 1 Baa. 4 Uy. 614 Turn. 414; 8 L. J. 
(o. e.) Olt. 161: 39 B. R. 236: 38 B. B. 600 

(44) (1886) L. 4 G. Tenp. RQqdeD 870 %t p. 397; 
46 R. B. 226. 

(46) (1831) 8 tree. 4 O. 622 et p. 62dt 8? R. B. 226: 
31 L. J. Ch. 601, 26 Jer. I81j 42 E. R. 40o, 

^^(46) (1863)32 B«T. 421 jM B. B. WS; 138 R. B. 

_(47) (1677) 7 Oh. D. 669 se p. 674, 47 L. J, Cb. 661: 
87 L. T. 748) 26 W. B. 286. 
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(48); SfreUon v. Pits Oerold (49); Parnell v. 
Boyd (50); In re Walker, Lloyd ▼. TiPeedy 

(51). 

The deoisioos in Upwel/ v. IToUey (52) and 
Doe. *1. SUfenton v. Oloter (53) to the eon. 
trary effect cannot be treated as good tew; 
the first of these rases was treated as overrot' 
ed by Lough borough, L. C,, in Jfatim v. 
Ketyhley (54) and by Sugden, L. C., »n 
Phittipe V. Eaeitrood (44); the second case 
was decided in ignorance of the decision in 
QnlUrer v. Knar (33), which, though decided 
in the Common Pleas in 1740, was broaght 
to light in 1850, after a century's repose; it 
was with reference to this case that Holmes, 
J., observed in Parnell v. Boyd (50)s “ ‘T will 
be recorded for a precedent. And many an 
error, by the same example, will roeh into 
the State.'.* The rale tbos steadily applied 
in Sngland and Ireland is, however, different 
from that r9cognise<l by the Law of Scotland, 
for, as pointed out by the House* of Lords in 
Baretouf v. Black (55). the position of an 
abeolot# unlimited owner subject to a con- 
ditional gift over, though unknown to the 
law of England, is well known to the Scotch 
Law. 

The role of Koglieh Law has been sdopted 
almost eniversally in the Courts of the 
United States, and is thus formulated by 
Chancellor ^Kent in bis Commentsries (7ol. 
IV, 270): 'if there be an absolute power of 
disposition given by the Will to the first 
Uker, as if an esUte bs devised to A in fee, and 
if he dies possessed of the property without 
lawful iaeue, the remainder over, or remain- 
der over the property which he, dying with- 
out heirs, should leave, or without selling 
or devising the same, in all such oases, the 
remainder over is void as a remainder, bscause 
of the preceding fee; and it is void by way of 
executory devise, because the limitation is 
inconsistent with the absolute estate or 
power of disposition expressly given or necee- 


145> 1168V) 23 L. R. Ir. 162. 

(4») (1689) 23 L. R. Ir. 310. 466. 

E.6U 

B ^ W2j 3 a. R. 229; 80 

*(») (IMS) 1 Be. 4 Dir. 393. 
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s'arily impUeil V>y llio Will;*' Jackson v. Bm?? 
(66'!; .ht^hsi^n v- (•")“)» hie v. Me (58); 

deuerei} v. Uall (50 . The rule form- 
olnteJ by Kent haa been twice approved by the 
Sapreroe Court of the United States Smith v. 

BkH {'S0)\ Ilvaani v. Varuti (61). 

The rule enanclated above haR been recently 
adopted by Che Judicial Committee of the 
Privy Council without diacossion in Tripurari 
Pal V. Jagol Turini Paet (18). There the tea* 
tutor directed, with regard to a de6u</er estatti 
which be haddedicaled and religious ceremonies 
which he had e.^ablUhed daring hie life-time, 
that hie son, 51ukunda 5furan. would be the 
ehelnit. He appointed the mother of the 
boy to be shel^i/ as guardian doring hie 
minority. He next proceeded to provide that, 
if during his lifetime or after hie death the 
said Mukunda Muiari die<l, hin widoxv would 
be and after her deat)) lier two 

daughters would be fheOaiU. After the 
death of tbe testator, the widow, during the 
minority of the boy acted as «^o6ei/ and con- 
ducted the worahip. Mukuuda, on attain* 
ment of his maiority, took .possession and 
acted a a thebaU', he died in 1900. leaving a 
minor son sod widow. His mother then 
resumed poseession under the gift over in her 
favour. The infant son of Mukoiida, through 
bis mother, sued the widow and daughters nf 
the testator for a declaration that he had tbe 
sole right to the dehuitar estate of his grand- 
father as the heir of his father, in whom it bad 
previously vested absolutely on bis attaining 
maiority. Tbe Subordinate Judge decreed 
the suit. This Court cm appeal reversed that 
decision and held that the •hebaitekip devolv- 
ed. upon tbe cleatb of Mukooda, upon bis 
mother, and that upon tbe death of the 
latter, it devolved on her daughters. Tbe 
plaintiff appealed to the Privy CoQocil and 
contended before the Jodicial Committee that 
his father, Murari, took an absolute estate in 
the which on bis death devolved 

on tbe plaiotiff by right of inheritance; the 


(66) (taia) 10 Jobosoa 19. 

(67) (1919) Id Jobaiea 637. 

(63) 0809)6Msm.600. 

(69) (1781) Fits. 316: W. £•!. 19; 8 Eq. Ces. Afar. 
98, p1.9U9i S. R. 779. 

(00) (1632) 6 Pvtvr 68; 6 Law. Gd. D. S. 323. 

(61) (1368) 109 U. a. 72^ 97 Uv. KA 79&. 
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content JOD was that the gift over wao con' 
tmry to law, asd reference vrae made to 
aection 111 of the Indian Saceeeaion Act 
and the deciaioD of tbe Judicial Committee 
in Korrtuira Kaih Sirkar V. Kamalbasini Dati 
(62). Tbe Judicial Cummittee accepted tbe 
contention and held that, as there was an ab« 
solnte gift to Mukunda on bis attaining bis 
majority, the plaintiff was entitled to succeed. 
This fiU in exactly with the rule eoDneiatedby 
Sir Arthur Hobbouse in Mtutoorie Bank v. 
Banner (63), Mnteoorie Bank, Limited v. Raynor 

(64) namely, that when an abaolue intereii 
has been given to the 6r8t taker, followed by a 
gift over of what may not be required by him, 
tbe gift over. th>ogb couched in tbe moot 
direct and preciie words, is void for un- 
certainty, according to a very well-known 
and well* establish eel class of cases. Much 
stress has been laid in this Court on tbe 
decision of the Jodicial Committee iu Bhoobun 
Hokini Dtbio v. Bumeh Chnniler Cltovdhry 

(65) . That case is, in our opinion, clearly 
distinguishable and its preeise effect was stated 
by Lord Hobbouse in Krieioromoni Daei v. 
^aremfro Krtthna Baha'htr (66); there ujai 
no yift over in (knl ew. Bhooban hfohiniDebia 
V. Hnrrish Ckunder Ckavdhry (65), The donor 
made a gift to hie aiaier, Kaaiswari, In 
veroaoular terms, which, though peculiar 
and referring only to lineal heirs, this Com- 
mittee held to be identical in effect with 
other terms well known and often used by 
Hiodn donors who intendlto pass the whole in- 
heritance, thou gb they mention only cbildreo 
or issue. Then he said, *no other beir ehaU 
be entitled.' This was held to mean that if 
Kasiswari died leaving no issue then living, 
ber interest waato cease. In effect, the 
cooetruction was that if Kasiswari left lisue, 
the abeolute interest given to her in the 6rst 
instance was tn remain noaffected, but if she 
left none, it was cut down to a life* interest. 
Id the Utter case, nothing bad psaied from 
the donor but the life* interest, and when that 
was spent, be or his heir would lawfully re- 
enter.’* This principle clearly does not avail 


(62) 93 1. A I6i 22 0. 663. _ ^ 

(63) 7 A C. 381; 61 h. J. P. 0. 72; 46 L. T. 683; 31 
^ A 17 

(64) 4*A 600i 9 A 70: 4 BarMwuti't P. C. 3. 346. 

(66) 6 L A 139: 4 a 23; 8 0. L- B. 339; 3Ber. 

P. 0. J. 616; 3 Solh- P. C. J. 637; 2 lod. Jo». 480; 1 
L. B. 24( . ^ * a 

(661 16 L A 20; 16 C, 333; 13 Ind. Jar. 90; 6 Stf, 
P. u. J. 263. 
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^be reipondenU. nor can d^rivA nuj kuis* 
‘tcine« from the rote Uid dovh in Srffmutlt/ 

' Soorifemmfu V<Met t. DenoBunitoo Muiltcit 
(67), Sremutty Soorjumoney Dottle Dhto- 
hnplo Mullick (68) H% to the defeuance of 
A prior abeolote infereet by a snbeeqaent 
event. That rale has no application where, 
as here, thera is an absolute ^ift of property 
'to a person, followed by a ffift over in the 
event of his dym^ intestate or not disposing 
of it. .There is, in oar opinion, no suUstan* 
tial answer to the contention that where a 
devisee takes an absolute interest, a gift 
uver, on his failure to dispose of the property 
or of whatever part of the pi^operty lie docs 
not dispose of, is void. 

An inyenioDS atterapt has been made to 
oritHse the rule enaociated and reco(>niKed 
in tbo law of Kiigland, and we are not nu* 
mindful that the rale has bean the subject 
of unfavoamble comment by teat writer* 
[see, for instance, Gray on Restraints on 
the Alirnatinn of Pro]>erty. sections 57— 
Tirl For all practical purposes, however, 
it is fruitless to seek the loBccal jostification 
of a principle which has been reci>cnise<l 
or approved twice by tbe lloese of Lords 
{ Li^hihirn^ V. OUl (20), C^mukey v. 
Hnnhuryili)'], twice by the Judicial Commit, 
tee [TfipHrari Pal v. Joyat Turini [hit (l.'^): 
Mutp>one Poiik v. Iloynor (03)] ami twice by 
the Supreme Court of the Cnited Slates 
(.Snii^fi V, Bell (00); Jhtearil v. Cnru^i (01 )J. 
Reference raay be made, however, tothe judg* 
tnents of Grant, M. R,, in BhU v. Ktuyiian 
(^1), Truro, L, C., in TV'nfl'ias v. ir/Z/iaMf 
(45), of linrnett, J., in Qul/irerv. I'eax (33), 
of Tamer, L. J.. in //<dinc« v. <7o'/w>a (34), 
of Pry, J., in .^Aarn v. Foi-ii (4?) and of Kent, 
0,, in Jackion v. Rofiim (.57), where the rate 
is defended on the ffroands of uncertainty, 
tepagimncy to the prior gift, and of public 
policy. As Turner, L. J., said in ffolmrx 
V. Qodion (.34), the law has said that if a 
man dies inte.state, the real estate shall go to 
the heir and the personal estote to the next 
of kin, and any disposition which tends to 
contravene that disposition which the law 
would make, is against the policy of law 
and, therefore, void. Lord Machnaghteii 
emphasised this when he said in Attorney 

(67; 6 M. t. A- 626; 1 lad. Jar. (a. a.) 67:6 W. E. P. 

^ 

(66^6 M. t A. 123i I Sax. 0. /. 837; 19 B. R. 6M, 


Oencrufv. AiMury (69) /“Real estate mast 
descend according to the orduiary rules of real 
ppopeHy. Ton cannot give real estate in foe 
and say that on the death of the owner 
intestate it shall go to his next of kin*'. 

We may add that in cases of this des- 
cription, the rule of construction formulated 

WW applies: not only ought we to look 
t. the wonis of tl.o Will e, .I.termin. 

the operation and effect of the devise but that 

we ought to disregard aU<»gethcr the Wnl 
consequences which mpy fallow from the 
nature and qualities of the estate, when 

T*i'‘\v-n from the wor<ls 

of then .11 Itself.' The instrument must 
recei^ a construction according to the plain 
meaning of the words and sentences (horein 
contained: that is the woixU are to be fii«st 
read in their grammatical and ordinary 
Mnse unless the contest show* other^yise . 

V li'*''"' (7i);'7'.rfo«v, Ooninn 
Knrght HrDc. L. J., pom,. j„ ^ 

{7,) tl... rula ,.oin,» fr,.m the 
(lib. 32. t.t. I. fit,) 

JlercMu. ; .V«« a 

rerbernei rer,.U op^rlel 

<0 departure 

frnm the literal cucanirig of the words used 

Tii.^n k" ‘'‘‘ended something 

different therefrom). Rut as lUlsbory, h. 

C., said in Uotier y. Duffy (75), we shall 
b. .-sn.ri* .n « vie, on, circl. if. apart from 
Iho la>>ffu..r» ,.f «hc ,i,.tru,.,e,.t, .v« ,tai-t 
with ll,« as,an,plion that ,|„ twtalur in. 
tandad to craata sucb aaUta, o„ly „ ,|,a 
law aJIoa-,.. and then read into hi, ,vord« a 
meaning they will „ot legitimate), bear. 
To the Mma effect are the ob^rvafioa, of 

p.'llr"”'/- V. t'of/,a.o«n 

(7h>. A, Boiler. J.. ,aid in , 

s.'u «• “• 

. 17() 0«9i) A. C. 310 at p 3t3. 
t72) (1X71) 6 II. L. 264 at p ?7i. 

^ 904 at p, 308: Ot L. J. Cb. 10, « 

(74) (14B4) ^ OcO. M. A O. 3’5 at p 31?. 2 go u 
74t. 23 L. Jf. Ch. 616^ 16 J«r, 388; 2 \T ft p 

B. MJ; IW R. R. Ul. ' * 

J. P, 0. 

he) (1668) 6 B. L. 121 at p. 130i 10 \7. B. 946. 
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Ambrose (77). tlio question ^rheiher the 
intention is consistent \vith the rales of Uv 
nr not, can never arise till it is settled 
'what the intention was. Where there is 
no obsearity or ambie:aity, there is no room 
for application of the doctrine that it is 
better to effectoate than to destroy the in- 
tention, for as Lord Coke qaaintiy pots it» 
whensoever the words of a deed or of the 
parties wlthoot deed may have a dooble 
intendment, and the one standeth with law 
and right, and the other is wroogfut and 
against law. the intendment that standeth 
with law shall be taken** : 1 Co. Lit., 
4'3 a, b, ChntiU r. Gostit^ (78). Where, 
however, the langoage is clear and on* 
eqaivocal, the eonatroetion cannot be altered 
or wrested to something different from the 
plain meaning for the purpose of escaping 
from what may seem to be the harsh eon* 
sequences of rules of law : DNApoHaoii v 
(78), Pt^rh v. ilee/vB (80), Z>e-. 
PeunmV v. VsBeaurcir (81), Aibott v. 
ifidtlUloH (21), BalhHr$t v. Errin^hn (S2). 
IfarfVn V. Holga/t (83). We are of opinion 
that upon a true eonatroetion of the Will 
before os, the following poeitione are in* 
oontestable, namely, that the testator 

gave an absolute interset in bis estate to 
bis widow with full powers of alienation; 
and, tecondly, that the gift over of what 
might remain undisposed of by her, wee 
void and inoperative in law. There is tbae 
DO escape from the position that after the 
death of the widow, the eetate has devolved 
upon the plaintiffs as her heire, and not 
upon the first defendant as the reversionary 
heir to the testator. 

The reaoH ie that ibie appeal U allowed 
and the decree of the Subordinate Judge 


(77) (1790) t DoagiM 937 St p. S42; 3 Bre. P. C. 
413^00 E. Z, 216. 

(73) 11366) I H. L. 273 at p. 290; SSL. J.Ch. 
667i 15 L.T. 40. 

(79) (1646) 12 Cl i P. 646st 663} 10 /or. 72]; 6 B. 
B. 162^1; 69 R. R. 137. 

(90) 1 1690} 6 A. 0.714 St pp. 719. 796; 60 U J. Ch. 
67( 49 0. T. 440: 29 W. B. I. 

(M) (la62) 3 B. L. C.S24st p. 64^ 16 Jar. 1147; 
10 r. R. 206; 93 B.B. 191. 

((»/ (1977) 2 A. C. 696 at p. 709; 46 L. J. Ch. 746; 
3? L. T MS; 2.*> W. R. 906. 

<69) (1666) L B. 1 H. L. 176 St p. 169; 36 L. J. 
Ch. 719) 16 W. B, U6. 
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set aside. The plaintiffs will have a decree 
for poasessioD of the properties in suit, ex- 
clusive of the properties mentioned in ibe 
two schednles attached to the written etaie- 
ment of the third defendant dated the 
20th February 1912, but inclusive of one 
half of property 14 of the second sebe* 
dole of that written statement. The plaintiff 
will also be entitled to costs in both tbe 
Courts and to mesne profits from the first 
defendant. 

Appeal aJletfid, 


MADRAS HIQR COURT. 

PULL BENCH. 

Sbconp Civit ArriAi. No. 19 or 1913. 
August 31, 1916. 

Preienti^Sir John Wallis, Kr., Chief Jostiee 
kir. Justice Sadaeiva Aiyarand Mr. Justice 
Srinivaee Aiyangar. 
TlYAPURl AKD AHOTBSB— DiriVPAVTS 
Nos. 1 AMD 2— ArrtLLAMTS 
pertvi 

SONAMMA BOl AMMANI— PiAiRTirr^ 

RlSPOMDIMT. 

Mori faft SiwtfU mortpafte, HflU$ 
rfnpOMVwaf mortfaper-^fystesiton, vh^thar adtvrw fv 

Tb« poaMstlpa of a treapaas^r who has 4{ipoM«aiM 
a BDortgaffv, the noitgaBe baing aropJo, 
advano to the aimpla mortgages and his rights s* 
nortgagm do aot bvcoms estingaiihed by tha 
passar’a pijesasrioo for mora tbsa Cwalva years, ip. 
419, eol. 2; p 419, ceL 1| p. 421, ocL 1.] 

Parfhamr^thi Ifatkon r. Xa tr A os aa VsAaa, 9 
iDd. Cas. 791; 86 M. 861; (1911) 1 M. W. N. 201; 9 H. 
L. T. 809: 21 M L. J. 466, foUowad. ^ . 

i/aadon Siafk t. JamiiMA, 1? lad. Cas. 682; 10 A* 
L. J. 276; 64 A. 640; Rpj A*sfh r. jrsixJin Do$, 84 lad. 
Cas. 967: 12 A. L. J. 96% 66 A. 667; Ainadar MaaAat 
▼. ifoAhsa Ul Dae. 10 C. W. N. 9CM( 88 0. 1016) 
Kaadhmar iMep v. ijsdAve SsAe, 11 lad. Ces. 
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TiriPUBl V. SOKAmi SOI AHNAYI. 

466i 16 a W. K. Ml. 14 0. L. J. 29% 

Samania r.ptnya SaJihi Mt, 26 I&d. Cm. 01?; Rama, 
anwmt ChatHr.Ponna PadayatHi.ilai. Cm. 28i(l91ll 
I M. W. N. 20% 21 M.L. J.397t 9 M. L. T. 26*5 86 M. 
67, r»f«md m. 

Pr4ii*»afA A>v Chewdry v. .Bnun, 7 V. 

1. A- 822( 4 W. R. P. C. 87; 1 Both. P. C. J. 867s 1 
Sm. ?. C. J. 602s 10 E. B. Mts fordn BtiiyA t, Bakmr 

Zhan, 6 A. 1» 0 I. A. 0% 4 SvMWftCi** p. C. J. 
882; Ikod. Rotflaaatr.Ufkf/a^, 6 H. A W. M8s II 
L. J. fx. U];5 Ja?. 966; t6l E. R. 115% 68 R. R 
818, S<*ch V. Hall, I Doogl. 21; I 8«. L. C. 611; 99 
8. R. 17; PyyA v, Bfath, 7 A. C. 830, 51 L. /. O, 9. 
867s 46 L. T. «J; » W. B.658; KiAat S- PWl’t 
Ooniraft, U ra, (1906) 1 Cb- 366; 75 L. J. Cb. 23% 
54 W. R. Me, 04 L.T. 297; 22 T. L- R. 234: Chttti 
OatiHdaH V. PuMfarom ?Htai, 2 M. R.C. R. 51; Sanema 
B-mam v. (Mam UahomM, 9 W. R. 170; 

Junaawar Dau t. iiahabttr 9i»gh. I 0. 168; 26 W R 
84; n 1. A. 1; 8 S*P. P. C. J. 68; 8 8ath. P. C. J. 222, 
SnjoaalK Eoaodao r. f4rJ«( Chundtr Qkam 

U M. 1. A. 144, 16 nr. R. P. C. 88; 6 B. t. R. 104; 2 
autb. P. 0. J. 4«), 2 Bm. P.CJ. 711; » E. R 740; Ram 
Cvamar Stinv. Ptmham Caomar Bain, Vf. R. (1864) 
876; d6«0t*mWr 6aV>o r BAawii w Aw * RiJiMr. 2 
R. IT. P, R. 0. R. 228, FaMdri'A BitAaiiar r. Brimttaaa 
Piltai, 80 V. 426; 17 U. L. J. 444| 4 A. U J. 628; 9 
Bob. L. B. 1104; 6 0. t. 3- 879, 110- IT. S. 1006; 
841. A. J67 (P. 0.)> 2 U. U T. 838; Faria Ai^a 

Amtalan* v. 22 Ud Cm 616. 

15 11. L. T. 112; 1 L. W. Jl% 26 U. L. J. 140, nfarroA 
to. 

SMOod 6PP46) igAintt th4 dttrtt of tho 
Ooart of th4 Snbordioat* Jodgro of Tasjoro, 
is Appeal Stxit No. 2*^3 of 1 dll, preferred 
egeioet that of tbe (Dieitwi Moneif of 
Tirpvad), in Origipal SaUXo. 131 of 1910. 

Mr. 0. 8. Hamaehondra Aiyar, for the 
Appellapte. 

Mr. 0. PodmunabkaAivan^artiotUr. A. K» 
Miidhava Rw, for tbe lUepondent. 

Thie eecond appeal cnratnE oa for 
hearing on (be 2'^th Aogoat 1914, the 
Coart (Oldfield and Seehagiri Aiya**, JJ.). 
mada the following 

OROI^Ii.— The learned Sabordinate Jodge 
baa dealt with the case in the alternative 
with reference to either of the poMiible 
views of the facte. We think it necessary 
to have his oonelasion sm lo thecn detinitely 
eiprcesed and, therefore, call on hicn fora 
finding on tbe folJocviiig issae : 

''Was let defendant admitted by Solomoa 
Tbenkondan as a porakn'U, aod if so, 
when?” 

^ The finding sbnald be eobmitted within 
six weeks from this date: end the perh'es 
will he at liberty to file objections to tbe 
finding within seven days after notice of 
the. ret ora of the sane shall have been 
posted up in this Court. 


In oomplianee with the above order, the 
Sobordir.ate Jodge of Tanjore sobcuitted 
the following 

PIKDING.— -Their Lordships Mr. Jaitice 
Oldfield and Mr. Jnstice Seshngiri Aiyar, 
directed this Coort to record a specific 
finding on the following issoe, 

*Wi8 1st defendant admitted by Solomon 
Thenkondan as a porakutU, and, if so 
when?" 

when this matter came op before their 
Lordships in Second Appeal No. 19 of 
1913. 

9. The learned District Mnnsif, who hss 
discussed this question in paragraphs 8 tu 11 
of hit jodgment, came to the cone lesion that 
aithoQgh the Thenkondans might have 
Iwen the original owners of the land, still 
the porakudi tenancy set op is not true, 
There ie evidence on the defendants’ side 
to show that 1st defendant's ancestors have 
been io exclasive poasession from a very 
long time and that the 1st defendant's 
family never did poHnai work." When the 
matter came ap before this Court, my prede- 
cessor, Mr, D. Venkoba Row, made the follow- 
ing remerkt: — 

"*The plaintiff has addaced evidence to 
show that Solomon Thenkondan (plaintiff's 
1st witnau) let 1st defendant into 
poeswioD aboat 20 or 23 years ago on 
condition of his doing service and that he 
was doing service till 5 or 0 years ago. The 
District Alensif has disbelieved it, and 1 
am ooi sure if he is right in doing so. 
No doobt there are discrepsncies in the 
evidence, bnt they, by thenKelves, would 
not be soScienl, 1 think, in a esse like 
this to eff'ird proper gruand for rejecting 

the evidence The oral evidence adduced 

on defendants* side to show that 1st defend- 
ant and hi* ancestors have been in pos«e8- 
siou of this moHOt for three geTisrations, is 
1 x 1 % in my opiuioo, worth moeb.” 

3. I have perused (he evidence and I 
caniuit agree with the opinion expressed 
by my prrdecesaor. Plaintiff esamioed 
8 wilnessea in ell. including (plaintiff's 
Ist witness) Snlosim Thenkondan. The 

portion of paimaah 
ISo. 72/4 and^ it belonged originally to four 
sharers. Plaintiff’s 1st witness deposed thst 
the easUnjwosi }tb fell to tbe sbve of 
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^[utli&iyaii Tlieiikondftn, which is now tr 
(Wf^iichiiitA eiijoyuei.i AS paHH<s^ftt 
that it WAS never enjoyed by TlnrupAthi 
Am) that it ifl nut ui Thirupathi's enjoyment 
at present. ThjrupaMn is the 3rd defemtunt 
in jhe suit. Immediuiely west of Mulhaiya 
Thenkondan's share is pbintifls 1 st 
witness's share. A plaint Mte. This 
particular plot is said to he a vacant site 
in the possession of 1 st dcfemlant nml 
othei*e. The next |Hi share is l>nmisami 
TbenUondanV ehare, and plaintiff's 1st 
witness cannot say who U in possesaj'ni 
of that particular tahare, and he N)piiiHl that 
8 omebo<ly under l>t defendunt moat l>e in 
poMesaion nf that plot. The westeriiinost 
Jth belontfs to Tapaxiyn Thenkornhiii which 
is aht) in the posae&si'*n of l»t defriMlnut. 
Thus from tho plaintiff's 1st witnesHS 
evidencei it cannot be shkI that all the 
four shares are in tho puShesMioo of the 
same individual aince Ion 9 and plaintiff's 
1 st Vitne*a himself admits (hat he has no 
knowledge in respect of .some of the plots 
at least. It ia also adtukled by Solomon 
Thenkoiidan that the plaint site is a vacant 
site At prevent and has been so ell throogh 
and that the boose of Int and ;jnd dsfeod* 
ants is north of the petliwny north of 
the plaint land. PlaintiJT'N let witness 
further admits that before he pat 1 st 
defend ant in possession of the property, 
he enjoyed the land by raiding vegetables, 
(kc., and that Dopomkndi wae in enjoyment 
till then. Defendants are not admittedly 
platuCiff's 1 st witness's jhiH^apais at present 
and when they ceased to be ptiNMope/s, is not 
clear. HaintiS’s ind witness, Aiysftami 
Thenkondan, and plaintiff's 4th witness, 
Tapasiya Thenkondan, are co*parcenera with 
Solomon Theukondan and are entitled to 
l/4tb each in i^uinnorA Xn. 7;l/4. As pointed 
out by tb e learned D istr !ct M n naif 1 o paragra p U 
10 of bis judgment, there are several con- 
tradictions as between the evidence of tlie^ 

thrte eharers. According to the 2iid witi»ess. 

let defend ant’s tenancy was on condition 
of hfe ' paying rom»*' fpr the dry crops 
cnltivated on the plaint land and the po^mii 
work is only a secondary consideretion. 
The buildihg now in exiateUce, according 
tb plaintiff’s 2 nd witness, came into esis- 
Unce 4 or 5 y«ars ago and till then 1st 
defendant is said to have been living else- 
wherer-Wbatever it he, the evideacr of these 


three witnesses, Nos. 1. 2 and 4, is interest 
ed aikI ought to be received with great 
caatiou. Plaintiff's 3rd witness ia the Till* 
nge Munsif. According to him let defend* 
Aut came into poaseasion of the four sites 
2 'J years ago and he immediately baht a 
house there, which ia in direct contraven- 
tion of the slulement made by plaintiff’s 
2nd witness. This witness is a diemiesed 
Village Munsif am) be admits that he wa.i 
not present when 1 st defendant was put 
into possession, ife is also closely related 
to plaintiff's 1st witness, Solmuon Thenkondan, 
niid to Tapasiya Thenkondan. The Mb 
wi^m•^#, 8 eemi Xaiek, is a v^/*/v?irdt/r owning 
properties w'orth alymt Us. 10, 000, but a 
resident of KoiMiamangalam. ft sepnrats 
village. This witness says that ho was 
prc>ent when (he land was given to dxt 
defendant 2 j years ngo, along with sons 
lunJ given as by the Then kon* 
dars. This latter statement u retracted 
by the witiievi in re-examination. Witneii 
admitteti that 1 st defendant owns three 
htfiHiiii in the plaint village. Plaintiff'J 
(ith witness is the Village Munsif of the 
village for the last six years and was assistant 
Monigar from 1902. He whs not present wbso 
1 st defendant was put in po«seesion 
property, but adds that a hotise was baut 
on the iMOHui years ago !>>' 1 st defend* 
ant. According to the 7th wilneai, Kuppa- 
semi Ksick. 1 st defendant hos been in posses* 
ahm since 25 or 30 years. The witneM 
that he was present when the mONai 
given to defendants in consideration of thjnr 
working for Solomon Thenkondan. The 
wliule TMQMfft was allowed W remain vacant till 
l«i defendant erected a house 1- 
ago. This is opposed to the .stAtemeDt 
made by the other witnesses 
the 2iid nilness in particolar. Tbs 
wilners ia specific tint 1 st defeodaot 
never did powwo/ labour to anybody- I 
appears front the evidence of this witness ang 
from the evidence of defence witnesses an® 
also from other circumstances in the cMd 
that Ut defendant is a man of roear.Sr • 
iN»>rt«/ar, himself Owning about li 
land and that 2 n<l aiid drd defendonis have 
also got independent pioperties of their own* 
From this standpoint and also from t 
adroissiou of plaintiff'? 5th witness that 1* 
defendant owns three mfinaie in P 
Tillage, the inference cannot -be •easily dyea«* 
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tbftt let and 2nd dafendanta tha pci’a&iMf* 
tenants of pUintiff’s 1st sritneas. PUintiff's 
8tb witnesa, Kalian Pallaut snpports plaintiff’s 
version. Bnt from bis evidence it clearly 
appears tliat he has strong animus against 
defendanU. He admits having given evidence 
against 1st defendant’s son and nephew in a 
criminal case. 

Further, the witness’s brother* in 'law was 
charged with the murder of 1st defendant’s 
brother. Thus, aUhnogh there are 8 
witnesses. Nos. 1» 2 and 4 are interested, 
3rd is a dismissed village servant giving 
vague nnd interested evidence, &th is a 
resident of a separate village having no 
independent knowledge of the sitnation, tlie 
6th witness has given evidence against 1st 
defendant’s son, 7th partly useful to defend* 
nuts and 6th witness is inimically disposed 
towards defendants. Farther, except in the 
CAse of one or two witnesses, there is no 
direct evidenco to show nnder whst circom* 
stances defendants got the site from plaint ifl'e 
1st witness and the special poraktuH tenancy 
set np by pUiotiff’s 1st witness is not satis* 
factorily established. 

4. Defendants examined four witnss«es in* 
chiding Ut defendant, Vaiyapuri, and 2nd 
defendant, Kaman. Defends nis' •'trd and 4th 
witnesses. Payan and Ringan, are residents 
of the same Pallaotreet. These four witnes.^ 
say that they (defendants Nus. 1 and 2) and 
their ancestors have been living in this MONct 
since long. It may be that the 
originally belonged to plaintiff s family as 
found by the District hlansef, but having 
in view the circarestance that defendants and 
their forefathers have been living in this 
man 111 since long, it is not possible to accept 
plaintiff’s witnesses' evidence aboot the 
2 vrukudi tenancy eet up by them. 

&. Therefore. I find the issne for defendants 
and against plaintiff. 

This second appeal coming on for hearing 
on the 2bth of April 1913, after the 
return ut the finding of the lower 
Apppellate Coart upon the issue referred by 
this Court for trial, the Coart (OId5eld and 
Sesbagiri Aiyar, JJ.) made the following 

ORDKR OK RifiFERENCB- 

We accept the ffoding, which is one of fact. 

The question for decision is, then, a'hetber 
the 1st and 2nd defendants have acquired 




an absolute title by prescription against 
plaintiff, purchaser at Court auction of the 

right, title and interest of the mortgagor of 

the properly. The plaintiff is now suing to 
recover possession. The Ut and 2nd defend- 
ants contend that their pi'cscription ennfen ed 
on them full litie, including both the moH* 
gagor’s and the m«irtga gee's inle rests. The 
facts as allegi>d or hiuiid are that the 
mortgage was in 1876; the suit iC 
was in IDuO; plaintiffs title originated 
in her purchase on 31at October lOUdj 
the present suit >v*a« brought in 1010; 
and the defendants’ adverse ikjsss.s* 
sion began 20 years before suit, lliul 
is, in 1690. The effect of pre.scription 
against a mortgagee under a simple mnrtgnge 
has been dealt with by two llenches of this 
Court in PatihaMrallti .Viri'lf.iM v. JyikJunauu 
,Ve<’<4v* (1) and IfoHtuxotviHi ChttU v. J'otiha 
PatUifnrhi (2), diametrically opposite conclu- 
sions being reached, The matter was the 
subject of referciire to a Full Bench in rpn\i 
Jiye v. Sht'Huvtffatundittiin (3); 

but it was found unnecessary to dval with it! 
In this conflict of authnrity we refer to a 
Full llencli the question “Whether the posses* 
’vionnfa trespasser who hax clKpossexsed n 
mortgagor, the mortgage being simple, is 
Bilverxe to the simple iinttgagee.” 

This second appeal comirg on for 
hearing as per above uivUr nri the 
4th August I9l5, upon perusing thU' 
said Order of Ueference and upon hearing 
the argoiuents of Mr. G. .V. U»>uurhuhdnt 
/li’tfor. Vakil for the AppolJenta, and of 
Mr. i\ PnilmmiMa .1/y<rirj7ar for Mr. A. 
K. J/.idAo.rt Vakil for the HcKpomlent, 
and the cioestiou having stood over for 
conaideratiou till tins doy, the Court ex- 
pressetl the following 

OPINION. 

Wau.is, C. J.— I should have been pre* 
pared to adopt the judgment cf Munnr, J, 
in Pur/katora/ki yaihin v. 

.VeiVkca (l>, which was followed in Allahabad 


(1) Pluit. C»vTUIj«M.23li (lUlJ)M. W K .uot,' 
0 M. I,. T. 39fi; M. L, J. 4*X. 

d) 0 li«J. Ca*. 36 «.H7i (1911) I «. W s 20n 
21 H. b. J. 897j 9 M. L. T. an. 

(3) « lod. Cas. SJS^ 26 M. L. J. ivy. 15 H l T 
lltj IL. w.iie. ’ 
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ID iVanrfrin *iittgh v. ^THniman (4) And approved 
l>y ibe FoU Bench of that Conrt in 
Ifath V. A’amiM (o), and was iUalf 
in accordance with the Calcntta decision in 
Aihia/iar Mantial t. J/aJrA<tM Lai i)ep {6>, 
if it were not this last decision has been 
questioned in Naadjk«mor Volley v. .ijodAyo 
$ahit (7) and not followed in BiVeiAircr 
.Samanfa v. Penya Sakki D&lft (6)^ where 
the opposite view taken by Abdnr Rahim 
and Aylin^, JJ.. in an earlier case in ibis 
Court, Cket/i v. Poa«e Patla- 

yatht (2), was accepted as being in accord- 
ance with the decisions of the Privy Conn- 
oil in Prannuf^ Boy Ckoitilry v. 

Begum (9), Karan Singh v. Bakar 
AH Khan (10). Before dealing with 
these decisions, I may say we have not 
been referred to any English aotbority for 
the position that a mortgsgee whose right 
to possession has not accroed may be de- 
barred from saing by posaeasion adverse to 
bis mortgagor commencing after the date 
of the mortgage. Under the Statote of 
21 Jac. 1, C. 16, what was barred was the 
right of entry or right of takiog 
possession, and time did not begin to run 
until that right accrued, and than only when 
the possession of the occupier was adverse. 
So too under sect tone 2 and 3 of the 
English Real Property Limitations Act, 
1833. in suits by persons entitled to pos- 
session under an instrument, time only 
begins to run from the date when the 
right to poMession accrues. It is well 
settled that these are the iMctions spolicable 
to a mortgagee. fh>4 d. Roglunce v. L»ghf/fitA 

(11), though there are other pn»vUh>nt 
giving a fre^h stArtiog piint from the 
date of part payment. Under an ordinary 
English m irtgage the mortgagee was en- 
titW to possession at any time and euold 
bring eiectment against the mortgagor who 


(4) (7 tnd. Cu ^^4 A 640: |0 A. L J 27<. 

(« 24 Ind. ra-. 007: 36 A, 12 A. U «A 
(< ) to C. vV. N 904 - 33 G. 1015. 

<7) n Ind.Csa 465} U C. L. J mat p. 296s 16 

0. W. y 86t. 

<$) S» Ind. Ca< 017. 

(0) 7 M. 1. A 323: 4 W. B. P C. 37: 1 8 ith. P. C. 
J. 867: 1 ear. P. C. 3. 60 : 19 £. R. 3P1. 

lit) 6A 1;9LA.99;4 BarsawMi's P. C. J. 862. 
(11 H U A W. 65.‘*( 151 E.'R. 1I5& 11 L. J. Bx. 

4AL A 2ia. m ca ft. £. 818. 
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only held at his pleasure, Keech v. iWf 

(12) , boi ibe possession so taken by him 
would be the onerons possession of a 
mortgagee acconotable for the profits to 
the mortgagor, and it was held that on 
foreclosure a fresh right of action arises 
for possession as owner, Pugh v. Heath 

(13) . Under the English Statutes, it seems 
to me to be immaterial whether possession 
commencing after the date of the mort- 
gage was or waa not adverse to the mort- 
gagor and the recent decision in Niebet 
Potts' Contract In re (14) is in accordance 
with this view. 

In Hengal and Madras, ontside the Pre- 
sidency Towns where the Act of James 1 
was received, time under the Regulations 
ran from the accrual of the plaintiff’s cause 
of action, and this in the ease of immove- 
able property was held to accrue when 
the possession of the oconpier became 
adverse. 

In Prannaih Roy Chotodry v. liookea 
Beguiu (9), which was governed by the 
Bengal Elegalatioos, the main contention 
raised by Mr. Rondell Palmer for the 6PP^ 
lant was that a suit for foreelosnre instituted 
by his clients more than twelve years after 
(he mortgage debt hsd become payable was 
not barred under the Bengal Limitation 
Regulations, because tbe diepntes and li(i* 
gatioQ going on between the heirs of tbe 
mortgagor and third parties claiming as 
pu«ohaser- were a grwl cause for not snmg 
earlier. In ad.lition. however, to this con- 
tention. which was upheld by their Lordshipe 
who disposed of the ■nit, he argoid forther 
that ttiere was no rule of law which creates 
an absolute posveasory title ^ 

years’ nndistnrbed possession, even if^ test 
bad been such. On (he other side, it wM 

not contended that the respondents, who 
claimed onder an alleged purchase fro® 
the mortgagor, bad been holding advewov 
to the iDortgigee. The contentioo wss tha 
they had pnrohesed sohjert to the mortg®^ 

and were entitled to redeem. Their Lnr4- 
abiys' judgment moat be lead with rafereoj 
to these contentions. The case wasooeof 


(12; 1 DeogL SJs 1. Sn. L C. 611: « B. ftj’w 
MS 7 A. G. 236; 61 L. J. Q B. S67: 46 U 1- 
30W. B.663. — » 

(14) (19U6) J Cb ffe, 76 L. J. OK S36: 6* * 

^ 94 1. X 297i 22 T. X. ft 23A 
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a mortgagd eooditiotial eaU, and tbeir 
lA>rd ships observed that if (he mortgrage- 
deed had been allowed to take effect 
according to iie tenor, possession might be 
oonsidered to have become adverse to the 
mortgagee •purchaser from the completion of 
the title or, as I understand it, from the 
time when the mortgagee was to become 
owner onder the terme of the deed and 
entitled to possession as each. As, however, 
under the Bengal Regulationfl, the conditional 
sale was to be treated as a mortgage. 
tbe7 held tliat the poa^ssion of persons 
in the position of the respor.dente whose 
ease was that the7 had aeqaired and held 
the propeit7 subject to the mortgage was 
not. any more than in England, inconsistent 
with the mortgagee^ title, or their posees* 
sion adverse to the mortgagee. As regards 
the defences with which a mortgages suing 
for possession aftsr foreclosurs might bs 
met by occupants other than the mortgagor, 
their Lordehips eay that be might be met 
by proof of a prior or a superior title, 
or by proof of want of title in himself, 
or that he has not perfected bis title to 
posssssioii’*. Dy these laat words, I 
understand that the mortgagee must show 
that his own title to possession hs« seemed. 
Their Lordship* certainly did not say that 
a mortgagee euing in the eireumstances 
stated, might be met by proof of possession 
adverse to his mortgagor, commencmg sob* 
seqaently to the mortgage at a time when 
be himself had no right to possession against 
(hs mortgagor or any one else. 

Under the Indian Limitation Act of 165^, 
as under the English Real Property Limita* 
iion Act, 1833, there was no special provi* 
sion for suits by mortgagees, bat as regards 
suits to recover the mortgaged property, 
they clearly come within the terms of 
section ], Article 12, which allowed 12 years 
from the date of the cause of action for 
suits to recover immoveable property or any 
interest therein not otherwise provided for. 
Kven suits by a mortgagee to enforce his 
rights by sale were held by this Court to come 
within this section in ChHti <7ouWon v. 
Sundfiram PiUni (15), and the decisions of 
the Pull Bench io Calcutta in SurKan 

(16) 2>l. II. 0. B.61. 

27 


Hceseia v. SlioAursiuk Qolam A[ah<m€d (16) 
and of the Privy Couneil in Jumenoar Dost v. 
^tiknbftr Singh (17) were to the same 
effect. Dealing with a suit by u mortgagee 
governed by this section in Pr<^onath Kwndoo 
Chovdry V. Rhclnt CKunJfr Ghitte (1$), their 
Lordships observed that **wheQ both things 
occur, possession by such a holder*' (a holder 

claiming adversely) “and the right of 

entry under the mortgage*deed more than 12 
years old, it is impossible to say that such 
a possession is not protected by the law of 
limitations**. In the case just mentioned, the 
mortgagee himself had the right to take 
pnseession and had failed to exorcise it for 
12 years. 

Under (he Act of 1859, it was no doubt 
held in Calcutta liy Bayley and Jackson, JJ., 
in Rom Coower Sfin v. Frotunno Uoomur Sfin 
09), that in a suit by a mortgagee for posses- 
sion after foreclosure he might be met by proof 
of poesession for 12 years adverse to the 
mortgagor, and the decision of their Lord- 
ships in Pronao/h Roy Ckotcdrif v. fbiokes Bigum 
(9) was cited iu support of this view, but, 
as I have endeavored to show, their Lordships 
laid down no such proposition in that case, 
and indeed their observations point the other 
way. Further 1 do not see how Rom Coomar 
8<<kv, rrosoii no roomer ^cin (19\ is to be 
reconciled with tbs subsequent decision of 
the House of Lords in Pugh v. Hiath (IS) 
already referred to. As regards Shtoumb^r 
$eLk» V. Bh^twaneedeen iTidicar *20), a decision 
of the year 1870 which was also cited, it U 
stated in the very brief judgment that the 
poeseasion of the third party was adverse to 
the mortgagee, but the facta are not set out. 
If this case proceeded on the authority of 
Nom Ceiwior Srin v. Pr^muno Coomar 8iin 
(19), it is open to the same observations. 
Karan $ingh v. Baknr AU Khun (lU), the 
case on which most reliance is placed io 
Ramorowmi Chetfi v. Ponna Padoj/achi (2) 
and Birethcar Sfomania v. Prjya Saif 5s Behi 
(S), wae decided under the Limitation Act 
of 1871, which by Article 132 in euits for 

00) P w. R. 170. 

(17) 1 C. 103: 26 W. R. 84: 8 1. A. h SSar. P. C. J. 
60: 3 bulb. P.C. J. 222. 

U8> U M.l. A. 1C W U. 30 (P. C): 0 B. L. 
R l04:8Sa(h. P.C. J. 480: 2 0Ar. P. C.J. 711} 20 R. 
B. 740- 

<1P) W. R. 1804. 373. 

(201 2 N. W. P. n. C B. 223. 
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tD<^ney ctinr^sd on immoyeftbW property 
Allowed 12 years ttoea the dete of the 
money being due, and by Article 135 in aoits 
instituted in a Conrt not es(ahlishe<l h 3 * 
Royal Charter by a mortgagee tor posaeaaion 
of immoveable property mortgaged allowed 
12 3'eara from the time when the raorl* 
gagee wa«i Mrst entitleci to poaaeaKion, and 
by Article 145 in suite tor possession of 
immoveable property or any interest therein 
not otherwise specmily provicle<l for *nl towed 
12 3 *ears from the time when the 
possession of the defendant or of some 
person through whom he claims, became 
adverse to the mortgagee.*' The jadgments 
of (he AllfthaUid High ('onvt, l>efi>re whom 
the case of A'/rMH/ i>iuyh v. Aft Khnu 

(10) cuuiQ on appeal and Letters Patent 
Appeal, have not l>een reported, Imt the 
learned Judges who m.^de the reference to 
the Full Bench in /fo/ .Y'j//* v. .Varet'a Ifot 
(5), state that they e!CAmme<l the recorvh 
ef this cose and that the Hve Judges of the 
Allahabad Court beforo whom the co«e 
came, seem to have been of opinion that 
12 years’ adverse possession would bar 
n suit in a simple mortgage, and seem to 
have attached no importance to the fact 
that the mortgagee bad not been entitled to 
possession of the property; and that they 
also seem to have thought that Article 145 
and not Article 132 was the Article appli* 
eable. The langaage of Article 115 as to 
the class of suits it rovers, ia much the same 
us that of section 1, Article 12, of the Act of 
1859, and according to the ileciaiona already 
referred was wide enough to cover a suit for 
sale; but this was only the residuary Article, 
and, if the elaims of Article 132 had been 
urged at the bar, they must have been dealt 
with in the indgment. The cuiitest in the 
High Court was as to whether the posses* 
aion by the Collector had been adverse to 
the plaintiffs. The majority held that it 
had not ai^d their Lordships agreeing with 
then) on this point dismissed the soit without 
calling on the other side. The only ofber 
point taken by the appellant was that it was 
for the plaintiff to show that he had been 
in possession within 12 yeara. As to 
this, their Lordships observed in effect that 
this was so under section I, Article 12, of 
the Act of 1359, under which time ran from 
the date of the cause of action, but not no 
under Article 145 of the Act of 1871 under 


which time ran from the date when the 
possession became adverse to the plaiutiff. 
Article 145 was apparently the Article relied 
on for the appellant, and Ido not think 
this observation can be taken as amounting 
to a decision as to the inapplicability of 
Article 132, as the point waa not taken and 
the respondent wlio was not called on, had no 
occasion to take it even if he had ao 
desired. Still less do 1 regard it as a 
decision as to the inapplicability of Article 
132 of the Art of 1$77 as interpreted by 
their Lordships in rosio/rra Mudali/tr v. Sri- 
*itrn»n Pilhi (21), or of Article 132 of the 
present Act to a suit for sale hy a mortgageo 
on a simple morlgage governed by the Traus 
fer of Property Act. 

Further, taking Article 145 to have been 
the Article applicable, I think that cn the 
finding that 12 years' adverse posseseioa 
had not been proved, the question whether 
eoch possession, if proved, would have 
been adverse to the mortgagee, though not 
entitled to possevsion, cannot bo con!*idsred 
to have been decided, as it does not appear 
to have been raised and there was no 
oceasiojj or opportunity for the reipondeid 
to raise it. .Moreover, as was acutely 
pointed out by Mnnro. J., it ia not clear that 
it arose on the facts, because the Collector 
took possession before the date of the morl* 
gage sued on, and if his possessioD wss held 
adverse to the mortgagee, the latter woold 
have l>een rlearly Iiarred by 12 years' 
adverse pcsssssion commencing before the 
date of the mortgage. 

1 would answer the reference in the 

negative. 

SsPSMVA Air AS. J.— One of the reasons 
given for the decision in the Foil Bench 
case in Peria Aiva Anilaiam v. Shmningo* 
#nWorani (jf) is that ‘‘where more then 
one inference may be drawn, that inference 
should not be drawn which imputes a 
wrongful act to a person.*' In that case, 
the mortgagee tn posseasicn was ousted by 
a trespasser and it was held that the tres- 
passer should not be imputed with no inten* 
tion to injure the mortgagor also, if it could 
be helped. His trespass against (he mort* 
gagee was, no doubt, wpongfoJ, but (if I 

(*l) 30 U. 426; 17 Jl. L. J. 444; 4 A. L. J. ^ 
Bom. b. a. Il0*j 6 C. L, J. 379; ILC. W. i006; 34 
X. A. m (P. C.); 2 U. L. T. 333. 
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interpret the above peivn^ correctly) e 
farther wrongfal intention againet Me mort- 
gcipor ofso need not and ehoo Id not 'ordinarily 
be latpQted to the trespasser. 

That reason appears to me to be eqoally 
or rather a foriicri applicable to a caae 
vhere a trespasser, nho disposaessed the 
mortgagor, is pleading that his possession is 
adverse to the rights of a simple mortgagee, 
who is not entitled to possession of the mort' 
gaged land. 

The qoestion whether when the simple 
mortgagee is not entitled to possession, even 
a distinct notii*e by the trespasser to that 
mortgagee that he (the trespasser) denies 
the mortgagee's right, canid be treated as 
adverse possession of the incorporeal rights 
of the mortgagee, hss a sort of indirect 
bearing on the (|o eat ion before oa and was, 
therefore, argued by the appellants' learned 
Vahil (Ur. G. S. Ramachandra Aiyar). On 
this point, 1 have heard nothing which 
compels me to recede from the view evpreased 
by me in Ai'v^r v. 

t7lnp(7nimol (i2), that it is very difbcalt to 
establish the claim of acqnisition of title 
by adverse pnesesalon of an incorporeal 
right. IVith the greatest respect to certain 
abilei’ observations touira in the judgment 
in Ptria Aiifn Afnltolan v. SAiiaMwgn* 

9HnUiimm (3), 1 am unable to concur 
with them. Asauming that the Roman 
Law is different [see .YoIfajn/fMn P<7fa« v. 
B^Met Naicknn (J3), which was, however, a 
case where the adverse possession began 
hfjore the date of the lUoKgagel, that rule 
of itomau Law* vraa probably based (as 
pointed oat by js^ learned brother Sreenivasa 
Aiyangar, J., in the .iudgmeiii now to be 
prononnccd by him) on the rights of a 
simple mortgagee onder the Roman 
tjaw to get possession of the hypotbeca 
after the money became doe by expiry 
of the time fixed fnr payment. If, however, 
it is otherwive, it does not then seem to 
me to be such an eqoitable role as ought 
to bo followed by Indian Coarta, having 
regard to the fact that the English Statnte 
iiaw has deliberately laid down the opposite 


(2i> 2fi IikI. Ch<. ."28: 20 I. J.frM 

(«a) 23 »l . 37. 
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mle, even thongb a mortgagee under ilia 
English form of mortgage obtains the legal 
ownership of the mortgaged property unlike 
an Indian mortgagee. 

If some tangible benefit (periodical or 
otherwise, such as the right to receive rents 
and profits though not to get phjaical 
possession) IS derivable by the owner of uii 
iikcorporeal right and if he is pisvented by 
the trespos»ier from getting lhat beneht and if 
the trespasser ohm ins that lieuetlt himself, 
a dispossession of such incorporeal right is 
conceivable [see IVNW.iminu^iuMa/'i v. 
ThirHMitrniKtehiui (2t)^, l>ut not in other case*. 
[, therefore, adhere to tlie v^cw^< expressed 
by Napier, J.. and myself in 1 cuk^fn Krhhnu 
llo-trthi V. Wiefinnkka (:1a), and I willingly 
follow the very carefully considered judgment 
(if I may respectfully say so) in Parikatiif/ilhi/ 
NoMom V. f.'iilsAmono .VerVIvn (1), whoso 
aalhority la endorsed by the judgment ju.st 
now pronounced by uy Lord answering the 
reference in the negative. 

SaiKiVAsa AirsK' Si:, J. — 1 think on priii* 
cipleihe question under rcrerenre admits only 
of onv ansA'er. r. c., in the negative. Tho 
rights of a simple mortgagee of immoveable 
property are now settled by i>tntute. He is 
not an owner and is not entitled to poss«ssioii 
of the mortgageil property. He has no claim 
to the produce or the rents and profits the 
property either before or after the mortgage* 
money becomes due. A simple mortgage 
dose not vest any estate in the mortgagee. 
[Chose on Mortgage.*, page 7(3, IV Edition; 
Popumma Rw v. iVmprutam i/. 1'. B/inia* 
ek^nJra (2t3j.] His only right is to ctUKe 
the property to be sold through Coart. Tho 
mortgagor, as owner is entitled to remain in 
posaeasion and receive the rents and profits 
of the land; he is not accountable for them or 
for the ase he makes of his property to the 
mortgagee, provided he does not commit waste 
40 as to render the security insufGcient. The 
right of a simplo mortgagee is, however, a 
real right, arul he is entitled to enforce his 
charge even against a purchaser for value 
without notice. Except for a possible dilFerence 
as regards their enforceability agaiuat pur* 
chasers for value without notice, tliero is no 

(U) B7 Ind Csi 9i% 8 L. W, 218 at p. 2)7. 

(2.S) 80 la<1. Cas. 20.*). 

(20) )d p. 2:2 <P. C.) A. M-, fl t,f. 

L. J. 53- 
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difference 1 1 > til eir bft.i I incident bet tree n 4 
simple m«'rtt;n7e nnd a elisrge. See obMrTS* 
of Krislina^warDi Aiyar. J., in BnlatKbra- 
uuiiii-t V. .le/ir* (37), A salt hv 

I 'i tuple iu<irtga;?ee to enforce payment of the 
nv«rtgaJtO*n]oney by a sale of the property is 
governed by Article 13*2 of the Limitation 
Act, and he ie entitled to bring aoch 4 anit 
within 12 yeira after the mortgage* 

money had become dae. [See 
Mn^a/i’nr v. ^''i’niVaea Pi7fa« His 

right cannot be eatinguiahed under section 
23 of the Limitation Act. thoagli the bar 
of the remedy in the caae of a real right may 
have the same effect as the extinction of the 
right itself, As he is n<»t entitled to posses* 
siou of any sort or kind of the mortgaged 
property, there can be no adverse possession 
against him. Can then his rights be Affected 
by a trespasser taking possession of the 
mortgaged property ousting the mortgagor 
in possession V If they are, he must have 
a cause* of action ngsinst the trespasser. 
Abclur Uahin, J., thinks he has. He aaye 
“that these two case**' [referring to 
Jfrim Coomnr S^in v, ProtuHut* C^mmar Sein 
(ID) and iSV/coK/uArr Suh^to v. Bhowante’tetn 
Knlwar ( 20)1 make it clear that the 
mortgagee ia not without remedy against a 
trespasser taking posse saion of the mortgaged 
land, nlthoogh it may be that he is not 
entitled to possession under hie mortgage, 
and I myself do not see any valid reaeon 
why the mortgagee should not be able under 
each circumetances to protect his intereste 
by proper proceedings'* [Ramnerrwmi CfiHlt 
V. PoHua Paihuiicki (2)]. I am uiieble to 
see what suit a simple mortgagee ie entitled 
to bring to protect hie interests ae against 
a trespasser, end there is no indication in 
the learned Judge's judgment as to the 
nature of the proceedings by which he is 
to protect his interests. He obviously cannot 
bring ejectment against the treapeeeer end 
he certainly cannot bring a suit praying 
that possession be delivered to the mortgagor, 
as the mortgagor’s possession is not in any 
senee for the benefit of the simple mortgagee. 
A simple suit for declaration of the mort- 
gagee’s right, when such a right is deuied by 
the trespasser, may probably be brought, 
but that is a proceeding which the mort- 


gagee ie not bound to take, and a decree in 
sueb a suit cannot save the rights of the 
mortgagee from becoming barred, if otherwise 
they would be. The cases referred to by the 
learned Judge were cases where the mort* 
gagee was entitled to possession either before 
or after the mortgage amount had become 
due, and it is possible in those oases for 
n mortgagee to bring ejectment against a 
trespasser. A squatter taking possession 
of the mortgaged property may equally 
affect the interests of the mortgagee aud 
the mortgagor, where both of them are entitl- 
ed to or are in poasession of their respective 
interests in the property, where such interests 
are capable of possession. Even incorporeal 
property may be capeble nf possession in 
law, but such possession involves either 
actual posxeesion of tangible property or 
the receipt of soiao tangible beneht therefrom. 
Such pnaseasion may also be protected by 
possessory reoiedies. It must also be re- 
membered that the mortgagor doee not 
hold poaeession of the property on behalf 
of the mortgagee and the mortgagor is not 
charged with the duty of protecting the 
interests of the mortgagee, ae a troetee or the 
A«m<if‘ea of a terovir/ or the manager of a 
joint Hindu family is charged with the doty 
of protecting the interests of a cm^ui om 
iTH^ or the junior mem be re of the family. 
[See the observations of Sundara Aiyar, X, 
in /fmAa/arnaa CArf/y v. Sinijoravelu Od'tyaf 
(28).] The mortgagor's lacbes or negligeoee 
shonM not affect the rights of the mortgsgee, 
If, therefore, a simple mortgagee bss so 
cause of action against a trespasser, bii 
rights should not be affected or beestingsieh- 
ed by the operation of any law of limitstion. 
It ia true that a simple mortgagee may be 
entitled to enforce paymeot of the mooey 
due by a aale of the property, if the mort- 
gage amount had becoiae due; buttbaicauie 
of action accrues to him owing to tbe defsolt 

of the mortgagor and not on account of soy 

act of the trespasser. If the mortgage* 
money had not become due, be caouct 
institute a suit to recover it, though a tr^ 
passer may have taken possession of ^ 
mortgaged property, and it would be 
nnreaaouable to hold that the mortgsgeej 
rights are estinguialied by the estinctioa of 

(28) 15 tod. Oaa. H6j (1912) M. W. S. CW 


(27) 11 Ind. Ca*. 029; 2I K L, 3. 62. 
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ibe mortgagwp’fl tWe bj 12 yoapg* 4aver3e 
po«4S8Jon before (he nort^gee le in e 
position to protect bia rights. To e^opt Ihe 
Jsngoage of the Ueater of the Rolls in 
Nubet ^ P^U' Oonlracit /Mre(l4), **onless end 
onfil the right of the covenaDtee has been in 
some way infringed, so that it becomes necea* 
sary for him to enforce that right, there is no 
reason, either in principle op in fairnees, 
why hia right shonld be iuany way affected.** 

I see no reason, therefore, for holding that 
the e all notion of the mortgagor'a title by 
the adverse possession of a third party 
operates to estingoish the mortgagee's right 
to enforce hia charge, any more than east* 
menta over the property. 

Sobramania Aiyar, J., however, seema to 
think that a hypothecation right ia liable to 
be affected by prescription. He says that 
there can be no doabt that such a right ia 
liable to be affected not only by lapse of time 
as between the creditor and the debtor, bat 
also by possession of the hypothecated pro* 
party held for the required period by a third 
person on a claim inconsistent with the 
rights of both the creditor and the debtor’*, 
^d relies on some passages in Salkowski’a 
Roman Law, Mack]edey*s Roman Law and 
Hunters Homan Law. In the passage Jost 
quoted, the learned Judge seeoa to assuiae 
that a mere claim to hold property free of a 
charge could operate to eatingaish each rights, 
although the act of possession by itself may 
not affect it, If the trespasser’s possession by 
Itself could not affect the rights of the 
simple mortgagee, the assertion by such 
trespasser coo Id not pose ihly Save any effect. 
Ae stated in Angell on Limitations: "The 
principle on which the Statute of Limits* 
tioni is predicated ie not that the party in 
whose favour it is invoked, has set up an 
adverse claim for the period epecifted. bat 
that such adverse claim is accompanied by 
sucl) invasion of the rigl.ta of the opposite 
party aa to give him a cause of action, which 
b^vng failed to prosecute within the time 
limited by law, he ie presumed to have ex* 
tioguished or eorrendered. A mere claim of 
title, unaccompanied by adverse puaaeesion, 
gives no fight of action to the person agsinst 
whom it ia aasertsd and consequently his 
rights are unaffected by Statute." (Sm 
A ngell on Limitations at page 398.) 

In Roman Law there was, it aeems, in 
^ater times, no diatinetioo between* a'pignus 


and an hypothecs and in botli forms of mortgage 
the mortgagee was entitled to the possession 
of the mortgaged property. In pi gnus the 
possession was given to the mortgagee at 
the time of the transaction, while In hypo- 
thecation the mortgagee was entitled to 
obtain possession after (he dcb( hecauie due. 
Hunter’s Roman Law, pnge*^ 43C and 447 
(Remedies), Salkowski’s Roman Low at 
page 48b and Mackledey’s Homan Law at 
page 2Sb. It ia insi rue live to note (hot Lord 
Robhouse . thought that except fur long piac* 
tice and the Transfer of RropeHy Act, it 
might be reasonably argued that a i»imple 
mortgagee in India was entitled to usufriic* 
toary posses.<ion under the term^ of lii'^ con* 
tract. [Paponim<3 Pao v. Pamachonttra (2G).] 
Are we then compelled to Qu$%ver the 
question in the affirmative by any authority 
binding on tts I* Reliance was placed on (he 
decisions of the Privy Council in Prauuoth 
Roy Ch'trdty v. Rm>**ch Begum (9) and A'nrrm 
Stnghv. Sukor Alt Kltnit (10), The plaintiff 
iu the case reported as Pninnatk 
Roy CAolfdry v. P>K'len Brgifn (U) had 
obtained a mortgage by conditionul 

sale from the owner and had instituted 
proceedings to foreclose (he mortgage under 
Regulation XVII of IbOU. After obUinu.g 
a foreclosure order, he brought a suit to 
recover possession of the propertieu, ns owner 
against the defendant who was in puNsession 
claiming under a purcha.se from (he inert* 
gagor which, however, was not proved or 
admitted in the case. The question was 
whether the plaintiff had validly foi^eclnsed 
the mortgage by conditional sale so ae to 
enable him to bring ejectment ns owner. 
The proceedings for forevlonuje wero taken 
more than 12 years after the expiry of the 
term for the repayment of (he umrlguge* 
money. Under Rcngal Kegulation III of 
17^3, a suit waa barred '’where the cause 
of action »hn]] have Ari««n 12 years before 
any eoit shall have been commenced on 
account of it." In discu.^shig the question 
whether the plaintiff was entitled to bring 
a suit for foreclo«ui'e after the expiry of 12 
years, their Lordahipa p<»>nted nut that a 
suit for fvrech^ure against the ruortgagyr or 
against persons claiming in privity with the 
mortgagor may not lie barred, while a suit 
for possession against a stranger who 
claimed to hold tlie property free of any 
mortgage may be barred. But llieir Lord* 
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fihip*i do hot .-.ly llirxt tbe mot'lgagce'^ right 
may he hai red by the pos»es$ion of an nd» 
vcr.'O HAiin:uit. even if the mortgagee’s right 
to i>> s>e.<sirtn hnd not nccrocd, or where the 
mortgagee was not entitled to possess ioQ at 
all. On the other hand, io the enseof Jimndo 
Mohef i>oasre v- JJhf'uem/ro CkttHiler Mooke'iet 
(2d), then* Lordships sey; the title 

of the morlgftgee to enter, by reason of a 
default having orcorred before, had 
accrued, and if the parchaser under aocli 
a title, /. c., as purchaser at an execution 
sale, had been in possession fur 12 
years, believing himself to be /'mno fide 
owner under a claim to the ownership 
of the property, and not being in posse.ssion 
in any wiiy as mortgagor or under the 
iuorlgagor,..lhey nrr of opinion, thnt the 
suit to disturb the possession of such a 
pupcIiHser ought to be brought within the 
12 years after the commencement of 
his poHsession.'’ Tlmt, I think, conclusively 
shows that u mortgagee who had no right 
to enter ^^as not affected by any adverxo 
posaesvion. 

In An ran So^gh v. JJuhtr AU Khen (10), 
the plaintiff, a simple mortgagee, sued to 
onfnrcu hie charge. The mortgages were 
executed in the year iSt'rJ on behalf of 
the daughier'a aone of the last male owner. 
The property was in the poeaesaion of 
hie widow till the end of IbdO. U 
appears tliat on the death of the widow*, 
disputes arose ae to the titio to the 
property between tho defendant, Karan 
Singh, and the daughter's sons of the 
last male owner, each claimiog the property 
as hie. Neither party was in possession, 
tbe Collector having taken pocseseioii of 
the property in lib I soon after the 
death of the widow to secure ike Govern* 
ment Revenue, ponding the settlement of 
the disputes between the rival claimaote. 
The roortgeges were executed iu January 
and October of lbb2 on behalf of the 
daughter’s s<ins, when they were not in 
possession of the property and before 
the disputes as to title were settled. In 
1863 by an award, the title of the 
defendant, Karan iSingb, was established 
against the daughter’s sons in a pruceediog 


_ (*®) i-t M. 1 / A. 101 at p. Ill; low. ft, 19 (p c ) 
» B, ^ ^ 




to which tho mortgagee was not a party 
and the Collector handed over possession 
of the property to Karan Singh and also 
paid him the income of the estate in 
Ins hands. The plaintiff brought the suit 
in July L'^7i and the defendant pleaded 
that he had been io adverse possession for 
the statutory period of 12 years from the 
year l^bl, treating the possession of the 
C.tllector as his puasessioo. If the defend* 
ant's contention was correct, it is 
obvious thnt the mortgagee would not be 
entitled to sue to enforce his mortgages, 
as the effect of the defendant'e possession 
would have been to extinguish the title 
of the mortgagor from the year 1861 
oj I'enkatugiri v. Uakapafli i^ubhiah 
(•to) and .Vond^'cMirir Dot^eg v. .l^odhyo Sahu 
f7)j. Tho sole question in the case, therefore, 
was whether the defendant was in adverse 
possession from iNll. When their Lordships 
Hpeak <tf the possession of the plaintiff 
or of the possession of the defendant 
adverse to the plaintiff, they were, I 
think, referring to the mortgagor nnder 
whom the plaintiff claimed, as they 
Apeak of possession and adverse po8ses>iioo 
in l&dl liefore even the mortgages were 
executed. There U really no warrant for 
the inference that their Lordships ass o mad 
thnt a suit by a simple raorlgagee to 
enforce his charge by sale waa a soit for 
posseasiun. that SQch a mortgagee wus 
entitled to pos^esaion or that such a sail 
WAS governed by Article Ho of the 
Limitation Act of 1671, corresponding to 
Article Hi of the Acta of 1677 nod 1909. 
In tbe Act of 1659, there was do specisl 
provision for .suits by a mortgagee except 
that, in suits by a mortgagee to recover 
posseA.sion of the mortgaged properties 
from the mortgagor in Courts establisbed 
by a Koyal Charter, the time when the 
cause of action arose was dedoed by sectioo 
6. They were goverjied by clause 12 c* 
section i and even a suit by a bypothecatee 
to enforce his charge was held to be » 
suit for recovery of an interest in 
moveable property and tbe period w 
limitation was IJ years from tbe time tbe 
cause of action arose. 

Shakasuduh Oofuin Mahomed (16), ('Wi* 
Gomndan t . Sundamiii Pillai (15) and 

(90) sen. 419 at p. 417. 
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var Vans V. M^habeer Sin(fK (17). 1 SirBfcrtiea 
Peftcock t8 reported lo have said that il land 
is Biorigi^Sed as eecuritf for a loan, tn ad- 
dition to a covenant for payment of 
the money, the naortpagee may ano the 
mortgagor for a hreaob of the covenant, and 
he may also bring an action of ejectment to 
recover the land mortgaged ns a collateral 
security. It appears to me that the charge 
upon the lend created an cqnitable interest 
in the land, and that, a suit bronght tu 
enforce that charge is in substance aiul in 
affect a suit for the recovery of that interest , 
see page 174 in 9 VV'. R. A simple mortgagee 
under the Transfer of Property Act can 
neither bring ejectment to recover the land 
mortgaged, nor can it be said that his 
right is an equitnble interest. Aa pointeil 
out by Seton Ksrr. J., in the same case, it 
must be ndoiitteil that the language of 
the Article was not quite appropriate as 
applied to a auit to enforce a charge by 
sale. Clnnse 12 was, however, applicable 
whether the auit was against the mortga- 
gor or persona claiming under him or 
against a Ires passer in possession, When 
the Act of IdoO was repealed and the 
Act of 1871 paesed, a social Article 
was enacted in respect of auita to enforce 
payment of money charge! on land, nc., 
Article 132, Article 140 in respect of euits 
in the Ohartered High CoorU to recover 
possession of the mortgaged property from 
the m'>rtgagor, and Article for similar 
suits In Courts, but the wofJ< 

"from the mortgager'' are oiui tie 1. It hut 
been held that Article 13& applies to 
salts for possession against bath mortgagors 

nnd strangers Djit v. 

Dtts (31)]. There was no special Article 
as regards aoitsfor foreclosure (that was hrst 
introduced in the Act of, 1877, Article 
147). Clause 12 was re-enacted as Article 
144, but with a change in the wording. 
Instead of the words 'for the recovery 
nV the words 'for po.^eession of were 
substituted, which are even loss appropriate 
to a suit for sale. It is edmitted that 
Article 132 of the Act of 1871 was 
uppllcahlo to suits by n ai tuple mortga- 
gee Instituted against the mortgagors or 
persons claiming ander ^them to enforce 


the charge by sale of the mortgaged 
property, and the Privy Council in 
I'osatieru MndaUarv. Snuiwasa Pillai (21) 
say that it was perfectly settled that 
such suits were governed by that Article. 
The Privy Conncil in the above case 
make no distinction whatever between 
sails against mortgagors and against 
strangers in possess Ion of the mortgaged 
property and the language of the Article 
does not wnrr.'int any snch distinction. 
Uut we are uskecl tu iitfev that their [jord* 
ships in the case of Karan .Srstfft v. Vaknv 
.Ui Khat* (10) assumed without question or 
dUcussion that such n suit was not governed 
by Article 132, but tvasasoit for possession 
against a stranger in pos <#88 ion of immove- 
able property governed solely by the resl- 
doary Article U‘). that they assumed 
uniiecessarily n moUphysical possessiun In 
the simple iDortgagee and that lie was 
affected by a vlrsrlons bar. I dsellna to 
draw any such inference. The Privy Coun- 
cil cha rector ised Act XIV of iSoO as an 
inartlAciully drawn 28 tatuta and the loter 
Art of 1871 as a “more carefully drawn 
Slatnte'* C"^e If'iA.iroua Falfefisanpji Jancaut- 
V. Dfpt.' KHifiaariuti (32) 

and [Mhi on el Bank Limitsd f. Orchard 

(83)’). It seems tu me that the liSgislature in 
lo7l spocially enacted Article 132 for 
all suits by simple m >rtg4gee to enforce 
the ptymont of m'>ney charged by sale of 
the pn>perly mortgaged instead of leaving 
some suits to be governed by that Article 
and others by Article 145. 

It is anneermry to deal with the other 
cseet as they are reviewed by Muoro, J., in 
Partkatarath i Saikan v, L'xkshtnana Kaicken 
(1) aud Karamat Huksaln, J., ia iVoKdan 
Sin^h V. (4). 

In EnglafKl. the matter ia settled by 
SUtuta. I may, howo\er, refer to a 
passage io the jaiigoient of Ferwell, 2., In 
Ihecvse of Sithit A* Pof(s' Contract, Inrc (14), 
in the Krst Court wherein he holds that a 
charge on tli> property can be enforced 
against a tiwepassor w*h> ac<iaired a title 
to the property by ndvotso porsossion. 
Ntshst 4* Potts' CoMfract, In rc (14), 

IhfersHca angtce>vd in ths ueffoiiw. 

(ss) t\ w. B. ns <i'.o.)i i:j d. l. u. 1 1. a. 

9M 10 B. It. C. R. 281. 

(83) 3C,47 (PCI S I. A. UTidSat. P. 0- S. 72ll 
8 ShIH. F. C- 2. 423; 7 P. B. IRTM Jnr, «7, 


(St) UO.Cttetp, 020. 
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4SKAR HIAK V. SAKEDILI BABA. 

CALCUTTA HIGH COURT. 

Seco 2 <D Civil Ai'peal No. 907 or 1911. 
July 27, 19U. 

Prttent: — JaftticBSir Asntorh Mookerie« Et., 
Mr. JoAtice RichArdson. 

ASfCAR MIAN ano othbab-- 

DePBV DANTA — AfPELLAXTS 
• vtrtm 

SAHEDALI BARA BHUTIAN amo OTBtM 

— Pc A1 N T I p Ft — R CSPO:» OP, HTd . 

AWyn omt ftevtnie fi^nUlinn {I of 

1686)i dd. 164 0^,35. 'Sfi^AppHeoHoK for rt^is. 
(rc(Mn of by pHrcArt^cr ^ 3ki< 

for de<l<irAfion avd potiftoion *n Cm'i< Court, if nmiii. 
tainabU Juriotiicfioo—tttHOufil of SoUttmont by 
vendor a/tor $af*, offret of. 

Wb^rA thA pltintiff* ptir Abased Nasals from iHa 
dA^ondanfs and applied irtt the resiMrntion of their 
namea under tbc Aspatn Lan<I and HeeABoe Recula* 
tion, 1$66» but their a ppl leal loiiwus r«fusr<l by reason 
efthe opposition of tUo <ler«i»dants, who repudiated 
tbs sale: 

/TrM. that the Civil Court was e<»nipeieat ma 
only to deetare the title of the plaint i IT*, bel also to 

S lace them in poaieision of the disputed penperly 
p Ajeotment of the defendants, [p. C4»1. l.J 

Hold, furtbsr, that the mere fact that tbe defend* 
ants obtained a renewal of ths SAUIemAot from tbe 
RAvenue Authorities after the sale, did not ercata 
iu them a ri^Ut which they did not possess. Cp- 
eol. 1.] 

Soetioo 164, sub*section (l)of the Asiaa Laud and 
RAvenue RAfrulstlon must hA read alouff with, and 
is controlled by, the cooeludinc clooee of section BB 
of the same Act. Cp* 4Sb, col. S.l 

Appeal against the decree of tbe Sub- 
ordiuate Jadge of Cachar, dated the 16tb 
January 1911, revereing that of the 
Moneif of Hailakandi, dated the 30th June 
1910. 

Babiis J/<taidaf/<ta Nath i/ookeoee and 
8<tUndra Nath ^fukherjor, for the Appellaots. 

Babud Oobinda Chundor Deg Rtip and 
Himondra Kntnar Dao, for the Reapondente. 

Babu Ram Claron Mitra, for tbe Goyem* 
ment. 

JUDGMENT.— This appeal la directed 
againat a decree in favoor of the plaintiffa* 
respond enta for recovery of poaeeseion of 
land upon declaration of title. The Coorte 
below have conrorrently found that on the 
3rd September 1896. the lands were porchae- 
ed by the plaintiffs from the defeodaots. 
Notwitbatanding tbia sale, tbe defendants 
got then selves registered under the provisions 
of tbe A^sam Land and Revenoe Regulation 
and ^ept the plaintiffs ont of posseasion; 
tbe latter have conae<iueol1y been driven 
to seek tbe assistance of the Court. 


Tbe defendants originally held under a 
settlement which was in operation from tbe 
Ist April 1883 to the 31st March 1898. 
In 1894, there was a sorvsy for the purposes 
of a fresh settlscnent, but the term of tbe 
previoQs settlement was extended for two 
yearn and tbe new settlement did not 
take effect before the Ist April 1900. At 
the time when the new settlement was made, 
the defendants were able to obtain settle- 
ment from the Revenne Authorities, notwitb* 
standing that they had parted with ibeir 
rights, by reason of two ciroamstances; 
namely, first, that the settlement was based 
on tbe sorvey of 1894 when they were 
landholders lawfully in possession; and 
s^ondJu, that after the transfer to the 
plaintiffs, the defendants took a sub-lease 
from them and were in actual ocenpatiou 
when tbe settlement was made in 1900. 
Subsequently, the plaintiffs applied to tbe 
Revenue Authorities to register their names; 
but their application was refused in 1907 
by reason of the opposition offered by the 
defeodants, who repudiated the sale. Coo- 
sequently ou the Ist September 1908, the 
plaintiffs instituted this suit for recovery 
of possession upon declaration of title. The 
Subordinate Judge bas found upon the 
question of title in favour of tbe plaintiffs 
and DO attempt has bsen made is this Court 
to assail tbe accuracy of his conclusioa. 
But it has been argued that tbe Civil Court 
is not eompstent to make a decree for 
possession, and in support of this view, 
reliance bas been placed upon the cases of 
hladhub Nath Surma v. Ifuparunt Mrdhi (1) 
and Patan Maria v. Duti Boras 

(2). Oq the other hand, reference has 
been made by the plaintiffs-respondeots to 
the decision io Hrdlaf Kkatia v. Karan 
Khaticni (3) in support of the view that a 
decree for possession may be made by the 
Civil Court in favour of the soccessfol 
plaintiffs, As tbe question raised is oot 
free from difficulty and as its determiostion 
^^7 affect the revenne administmtion of the 
Province of Assam, we thought it props.- 
to invite the assistance of the GoTernDeot 
Pleader who bas now ascertained tbe views 

(t) 17 C. BIB. 

(2) 24 C. IBBs I 0. W. N Q4 

(fi) 13 Ind. Cm. «77; 16 O, I^J, 841. 
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of tb€ R«7enQ6 AcitVioHtiM on tbs aabject 
and bas comraanieatod them to na. Afiar 
a oftrefol eoQatdaraiion of the ar^oTDenta 
addressed to oa on boib aides, we have 
amved at the eonolaaioo that it is com- 
petent to the Civil Coort, not only to 
declare the title of the plaintifCs. bot also 
to place tbecD in poeaeasion of the disputed 
property by ejectment of the defendants. 

Section a 8 and 0 of the Assam Land 
and Revenue Reffalation, ISSd. define the 
italoB of a landholder, at a person who 
baa a permanent heritable end transferable 
right of use and occopaney of bis land. 
CoDseQuently, when the defendants, who 
were tbemselves landholders, transferred 
the property to the plaintiffs, the lattei* 
acquired the ataioa of a landholder. The 
plaintiffs were, however, at the tine when 
they applied for registration of their names, 
out of possession, and their application was 
properly rejected by the Revenue Anthori* 
ties. But this did not affect their 
title as landholders. This is plain from 
section 39 of tbe Regulation, which is in 
these terms: **tabiect to the provisions of 
section Ibl, the order of a Settlement Officer 
as to the person to whom a aettlement abouhl 
be offered, tbe amount of revenoe to bo 
assesesd and the nature and term of tbe 
settlement to be offered, shall be final, and 
a lattlement concluded with that person 
shall be binding on all persons from time 
to time interested in the estate; bnt except 
as provided by eectione 35 and 86, oo 
person ehalJ, merely on the ground that 
a settlement has been made with him or 
with some person through whom be 
olains, be deemed to have acquired any 
right to or over any estate, ae against any 
other person claiming right? to or over that 
estate." Seetiooa 35 and 86 have no appli* 
cation to the case before us, as they refer 
to eases of refusal of settlement by tbe 
Revenoe Authorities. It is conseqoeotly plain 
that tbe mere fact that tbe defendants 
have obtained a renewal of the eettlement 
from the Revenue Authorities, does not 
oreate in them a right which they do not 
possess. are not unmiodfol that theee 
asetions moat be read along with eection 154 
on which much reliance has been placed 
by the defendanta-appellante. Sub-aeciion 
(1) of section 154, no doubt, provides 


that except when otherwise expressly 
provided in tbe Regulation or in rules 
issued nnder the Regnlatioa, no Civil Court 
shall exercise jurisdiction in the matter 
of questions as to the validity or effect of 
any settlement or as to wbetiier the 
conditions of any settlement are still in 
force: but this provision must be read along 
with, and is obviously controlled by. the 
concluding clause of section 39, It is 
further clear that tbe plaintiffs do not 
raise any question as to the validity or 
effect of the settlement, nor do they seek 
to alter the conditions of the settlement by 
the Revenue Authorities. Their object is 
to substitute themselves in place of the 
defendants; in other words, to acquire the 
property as settled by the Avenue Authori- 
ties with the defendants. Consequently, it 
cannot be maintained that the object of 
this suit is to raise a question which falla 
within clause (o) of suh*aeetioQ (1 of 
eection 154. Equally unfounded is the 

contention that the claim for recovery of 
poaseasion is barred under clause (m) nf 
sob-aectioQ (1) of section 154, which merely 
provides that no Civil Court shall exercise 
jurisdiction in any matter respecting which 
an order expressly declared by the 
Regulation to be final subject to tbe 
provisions of section 151, has been passed. 
The view we take, is strengthened by an 
exaiuination of clause («i) of aestion 62, 
which lays down that nothing contaiued in 
Chapter IV and nothing done in accordance 
therewith shall be deemed to preclude any 
person from bringing a suit in the Civil 
Coart for possession of, or for declaration 
of his right to, any immoveable property 
to which he may deem himself entitled. 
The suit now before ue is clearly of this 
description. The application of the 
plaintiffs for registration was rightly 
refused by tbe Revenoe Authorities; they 
were at the time out of possession, which, 
as is clear from section 53, is so easential 
requisite for an order of registration. 
The only remedy of the plaintiffs was to 
ioetitute a suit in the Civil Court, as they 
have done, for declaration of their right 
and for recovery of possession. The 
appellants have contendod, however, that 
the plaintiffs should oblaiu a mere decla. 
rutioQ iu ibis eoit, and should tbeu apply 
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to tbp Hoxciiuo A ulHopJties to register tbeir 
t** plnre tbeni in possession, 
l^ut. apnvt tn^in the fnei that tlie Revemte 
Authorities cnnnoi register the iMme of 
ft persf)]'. who is out of possession, we 
roa^^t hear in mind wimt was properly 
ciuphftsi>'ed by the <• overt) lue lit P lender 
nnauely. that they have )io power, in fnct, 
they have iu) taachiiiory, to give possesNion. 
except in the circumstances mentioned in 
sections 12, ol and llh, which do not cover 
the case before ih. Con«cr)ucntly, if wc 
were to accede to the contention uf the 
appellants and to give the plaintitT^ a mei‘e 
declaration, the detdarnlory dcci^ee wonld 
be infructuous: in fnct in tliiH very rase, 
the Hoard of Uevenue, in dealing with the 
application of the plnintifTs for registration 
of their names, said in IW7 that they n)ii>«t 
obtain posse>isioa fmmi the Civil L'uurt 
before their iinnies could be registered. We 
hold accordingly, upon u l‘•view of the 
statutory provisions on the siihjed, that 
the Civil Court is coinjieteot to make not 
only a derive for <le<dnratioii of title but 
also for recovery of p tssesshm. This, as we 
have been inhirmed by the tioverrinierit 
Pleader, is precisely the view of (be Re veil no 
Authorities. We have lieen pressed, however, 
with the decisiors of .WA SertHn 

V. yfni/arttui .V*<Mi (1) and .UnWu v. 

B/ia/o>Nirt Duit ifurim (2), which to Mmie 
extent support the contention of (be 
Appellants. Bat we observe that in those 
CASea. the provisions of section 02 were 
not brought to the notice of the Court; and 
we ulao notice that in the later case of 
Htdlot Khuntn V. A'nruM Khitunni (3) a decree 
for posaosalon <m declaration of title was 
made, notwithstanding the earlier decisions. 
We follow ftccorilingly the decision of 
Jf§<iUit Kfiixna v. Knrnn Khttitani (3) and 
hold (hat the decree for posaeesion made 
by the .Subordinate Judge must be main- 
tained. 

The reeult ia that the decree of the Sub* 
ordinate Judge is affirmed and this appeal 
disniieaed with coste. 

•4 pptu I dism ««ed. 
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August 19, 1915. 

i'rercn/:^-Justire Sir Aaatosh Mookerjee, Kt., 
and Mr. Justice N. R. Chatterjea. 

LOKE X.ATU SIXOH as*d otiibks — 
D^fRNOAX — Jr oaue.ip.oEerous — A hpbliast.s 

vertus 

GAJL' SINGH AXD otiimis — Pi.aistivtj — 

I ) KCH K B • HO LPR K'* — R i: < POS PK .VT«, 

I. —h 41 jtitH*! •>mi‘ uf •{•fi’itliftt* on 

MjiiH'-' «M ./A'V hgt —App'-tl ngniUMt 

■■ K-Jt -I V.,, Ljr W.'/. M'I l>*f- ~t’> -«'/»«. lioii. 

I fi. .M .1,‘ f/,V -f III is;, /, .IW. 
tH:£. I2h 

A )i >r> >i» « U>i i« n ifiriy i i ;i r » ii|iriiio*' luntiol 
< (!•>' i.iliiliiy uf dll' «l'H'rci> by wny 

i.r Imr ili • i-.rfy i<i iIk* Mill wir; li.w n»U 

j ill III' <* «ui|>r'Mii!« « i> ciiop’ii^Mt lo appi'ftl 

ili>‘ iL'i ri’r if li,> >ri» l.i*vii pr.MUilk'.K) (l»vn?lw. 

!•. ejs.c J. I. 

Ill h «Mlr U'li 'tv U d**i*r<««' lirm l» •cii <,l>t liiii'J U^MIIWt 
•li*h*ii<l:iiiri. Iiy I* >it*4*Mi nuA <lio«iln'r 

«»ii di * «*'«Mii*.ftMg il'tfi'itU iMi Mjiji'iila 

HV4ifi«r rli** Aii«| riiMfi'Ly ili,« lulirilry <iffli) 

oiiUr' • i* ill "iMUroKTAy in di<> ii|>|i>>rI. rliu 

r !• |•lMil|«••| i, ill,. l^•lM«|it of i’Ihd^o 'J 
•4 Aiii')* is'i ,.l 1 III' I.MuitnllMn 

,V<*r, ions, III (,\ivuiiiii( f/f dll' tiv.ihiMi L>i>lU acca 

• III- il-f-n.|;in<«. (n. i.,,|. 

Appeals againat the decisions of the 
District Judge of Patnu, dated the Utli 
March l!U2, atlirruing (hose of the Scib* 
ortlinnto Judge of Benkipur, dated the Jind 
Uerember 1911. 

Sir B.vhus J^V* 

t'Anndcr and ftauft Oni i^inffh, fur ttie 

Appellants. 

linhua (^/H-thrh' .UuAAerJee, liirttj Mohnn 
Jf**l«r« '/«/*, .inr^ndrti A"«iwar ftnd 

for the Respondents. 

JU DGMKX r.— This appeal ia directed 
ngainat an order in proceedings in cxecaticn 
of n decree for delivery of possession of 
land made on the 17th September 1903, 
The question In controversy is, whether an 
application for execotion of thia decree, made 
on the 7th May 1910, is Ittrred by limitation. 

Ihe Coorts below have cod currently held 

that the application ia not barred. We 
now iMvited by the jQdgm«nt*<lebtor.« to hold 
that Ihi.t view ia erroneous in Iaw. For the 
determination of (he (|uestion raised before 
ns, it in Tiecessary to recapitulate the essential 
facts, which are all admitted. 

The plaintiffs sne<l two sets of psrsoflS, 
who may be called J and 5, for recovery 
of poasessiou of laud.* A petition of eompr^' 
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niso WAS 6l9ii 00 behftU of some of tbe 
dofsodenta. TI )0 Court caois to the 
ooncloston that the csmpromiso was oper- 
ative only as re^rds some of them (^) aud 
gave effeet to it to that extent. The suit 
was heard on the merits as Against all the 
other defendants (fi). The resalt was a 
twO'fold decree, for possession as 

against the consenting defendants (.1), 
withoat mesne profits or costs; and, Mrowdfv, 
for posssision against the eontestiog defend* 
auts (B), wlio were made liable for costs 
aod mesne profits. B appealed to the 
District Judge and valued their appeal at 
the value of the subject-matter of the 
entire property involved in the suit in the 
Court of drat instance. They did not join 
A as respondents; the only respondents to 
tbe appeal were tliu successful plaintilTs. 
The appeal was prtferred on ths 2bth 
January li)U4. The parties, however, 
agreed to await the dsclslon of this Court 
in an analogue litigation, which had beon 
brought op hers by way of first appeal. 
After the disposal of that appeal by this 
Court, the appeal before the District Judge 
was taken up, and was dismissed on the 
dth May 1907, on the footing of the agree- 
ment that the parties would abide by the 
decision of the High Court in the suit 
previously mentioned. 

NsThe present application for execution of 
the decree of the I7th September 
was made on the 7th May 1910. On the 
8Sth Auguet, writ for delivery was issued ; 
and it is alleged that the decree-holders 
were placed in possession vo ihedtb Reptem- 
bsr. On tbs 89th Ssptsmber, however, 
objection wae taken by tbe judgment-debtors 
that the decree was incapable of execution 
os the rights thereunder had been extinguish- 
ed by the Statute of Llnsitatioo. The Courls 
below have overruled this contention. On 
tbe present appeal, the controversy has 
centred round clause d of the third column 
of Article 182 of the Schedule to tbe Indian 
Dimitatiim itet. That clause providve that 
an application for execution of a decree of 
a Civil Court not provided for by Article 
183 or section 43 of the Code of 190$ 
must be node witbio three years from the 
date of the final decree of the Appellate Court 
or the withdrawal of the appeal, where 
there has been an appeal. Ou behalf of 


tbe judgiuent'debtors appellants reliance had 
been placed upon the cases of S/re/ta/A v. BroJf> 
yflM(l);fl'»se V. liaj Xnrain Chitckerb'ifti/ (2); 
Hnr PrVfhad v. Euaj/ct //ocwii’n (3); i?og/<n- 
u/fth Per^ffd V. A Alt III J/yc (4); C/tritiiana 
ficMxAif/ru V. Beum-ast Pi-onhod («>); SoHfftam 
Sintfh V. DHjhont* Sin^h (C); Maxhi'iil-Hu-nisM 
V. 77rTNi (7) and Bndi-UH-ni'tsa y. Shams. tul-iiin 
($). On the baxixof thesedccl.'^ictna the argu- 
ment has been founded that ax tbe decree- 
holders could have executed the c.niMut 
decree obtained by tlieu against A, not with* 
standiog the pendency of the Ajipeal 
preferred by J/, they could not claim the 
benelit of clause (2) of the thiid column 
of Article 1^2. The voiitentkui in sub.HtAii<'e 
cA that in reality there are two ruuipletely 
distinct decrees on the same sheet of paper 
and the fact that an appeal had been 
preferred by B against one of these decree^, 
does not entitle the decreo*holders to an 
extension of time againat .1 in respect of 
the other decree. It is further pointed 
out that not only was not an appeal prefer* 
red against the consent decree, hut under 
(ha law an appeal could not have been 
prefurred against that decree. 8ir Hash 
Behary Gliose fot' tbe apjielliirits lias, how* 
ever, drawn ournttention (o the decisions in 
Ahmed %Hutma v. }!ohome<t Si/rtl (tr); 
Basant Lul v. KojutinmietH UiAi (10^; f^unga* 
moyre V. Shih Sunkei' (11); .Vrrmfxu Lai v. Rut 
Jv^huhen (12); Kn'Jo Churn Ihits v. Itailha 
CAnrit Kur (13); Xiirul UntaH v. Muhammml 
Jfa«eH(14); HJu/hu v. Chefhppc (16) and Oiipal 

CA under v. Gosttin Vat Kntay (lo). 
Some of these cases are possibly distinguish* 


(I) IX \v. H. aoPi 4 II. R. Ap. go. 

( l) 10 U. L. K. 19 NV. K. (V. D.), 
U) sc. L. H. 471. 

( I) 14 C. tti. 

(6) Inri, Cm. W. 10 C, W. N. 2S7 
(«> 4 A. aOj A. >V. N. (lasi) ISR 
<7) 13 A. I: A. tv. h*. (iMtgj X07. 

(B» 17 A. IlT: A. W. N. (ISIU) vg. 

(91 0 C. 194; 0 C. L. K. o73. 

110) 0 A. 14; A. W, K. (|N«j 170. 

1 11) 3 C. h. It. 430. 

U> 16 C. 399. 

113) IOC. 730. 

1 14) BA. 573: A. W. X. (189(1) 297 

1 15) IS U. 479. 

10) » C. 594; 2 0. W. W. 5S0 
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Me. bat it ha^ nat b«en diApaisd tbmi 
fir»m the others a role is dedncible which 
would negative the contention of the ap- 
pellants. On behalf of the respond enta» 
reliance has been placed particalarlj opon 
the cases of Su(ft*/(rt.Ni.W(i v. .^Aente-N'/.<fi>i(Q); 
Gopal ChunHfr v, Ooaotn Dai (IC); Ashfa<j J7u« 
#(iiu V. Gauri SfthQi (17), which, H has been 
contended, negative the position taken op by 
ibe appellants. 

It is Dot necessary for our present 
purpose to determine the true scope and 
meaning of the term appeal’ as osed in 
clause 2 of the third column of Article 
182; upon that matter there has been 
divergence of jodicial opinion. While a 
narrow view was taken in some of the 
cases already mentioned, a wider interpreta- 
tion was placed upon the term in the casee of 
Abdul Rohiman v. Moidin :>oi6o (18): SAirrom 
V. ^oAAoram (li^), Virnra^hava Auvattoar v. 
Pontic mmol (20) and Knitnarntt v. iSanoammnl 
(21). In these cases the position was main* 
tained that time ran egainst the decree-holder 
from the date of the final decree in the 
appeal, irrespective of the question whether 
the appeal did or did not imperil the 
decree whereof esecution was ultimately 
sought. We do not propose to enter upon 
an eiaminaticn of this wide problem for 
two reasons; fint. because, even if the view 
be maiutaioed iliat a decree-holder ie 
entitled to the benefit of the extended 
time contemplated by clause (2) of Artiole 
182 only when the decree whereof execution 
is sought, is imperilled by the appeal, the 
position taken up by the appellaote cannot 
be eustaiuecl; and $e<ond!u, because the 
contention of the appellants must fail in 
view of the dsciaion of ths Judicial Com- 
mittee in Athfnq Htnain v. Gauri Snhai (17). 

As regards the fini point, it is clear 
that although a person who is a party 
to a compromise cannot eballenge the 
validity of the consent decree by way of 
appeal, it is competeut to a party to the 
suit, who has not joined in the compromise, 
to appeal against the decree if he has been 
(17) 9 Ibd. Cm. 15 0. Vf. N. S70;6 A. L. 4.33S: 
9 K. L. T. SeO: 13 Boa. L. R. 967( 4 Bor. L. T. 121. 
21 U. L. J. 1140; as E. A. 37: tS A. 254; IS C. L, J. 
351. 

05) 32 D. 500. 

(19) X Tnd. Caa 459: 39 B 39; tO Bvm. L. R. 930 
(»l 2aU.S0;9Al. L.X3S4 
(91) 26 U. 91. 
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prejudiced thereby. This has been 
recognised in snits for partition of joint 
properties where a decree baa been made by 
consent of some only of the parties to the liti- 
gation: ^iliffttnoni Vad t. Ookul Chandra Sin 
(22). It in also clear that oirrumstauces may 
be imagined in suits of other description, for 
instance, suits for contributloD or even suits 
for possession of joint property where, in the 
event of a compromise amongst some only of 
the parties to the litigation, another person, 
a party to the .suit but not a party to the 
compromise, may challenge the decree by 
way of appeal on the ground that he has 
been prejudiced thereby. In the present 
instance, we have the unquestionable fact 
that the contesting defendants did prefer an 
appeal againat the entire decree. In that 
appeal, there wes, to use the language of the 
decision in Ramchandara Gopal v. Ania^i 
Vafudip (23), the chance or risk of the Appel- 
late Court modifying the decree of the trial 
Court. The entire decree wae under appeal 
and was in peril. It it worthy of note thst 
the contesting defendsnis were in a manner 
constrained to appeal against the entire 
decree. The plaintiffs sought a decree for 
ejectment of the defendants; the relief 
claimed was a joint decree against all of 
there. The result of the consent decree and 
of the decree on contest wae that there was 
a decree for possession in favour of the 
plaintiffs against all the defendauU, but 
against some, the decree was by cooseat 
while against otliere, it was ou contest. 
The decree did not define the precise positloo 
of the defendants who had entered into ilia 
compromise. It did not specify their share 
in the property if they were in Joint posses- 
sion; if they were in occupation of demsr* 
cated plots, the decree did not define such 
portions. The reault was that the decree, 
though made by consent as to a portion and on 
contest M to the remainder, was still a joi“( 
decree, in the sense that, if maiotained. 
entitled the plaintiffs to recover possessioa 
of the entire property in dispute from a^^ 
the defendants jointly. The cootestiog 
defendants appesled against this decree. 
the decree did not define their position, they 
were bound to appeal against the whol* 
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deer€«. It is ibos pUio ihAt tb« vAliditr of 
tbo ositro decret was jd eo&trovsrsy in th« 
appss], and from this point of view, tbe 
pUintiffs-docr«o.ho)ders wonld nodoabtedlp 
ba anti tied to the bene&t of cleoee S of 
Article 182 : Ocpal Chunder v. O^satn Dos 
(16)i Badi^nn-nissa w. $kamS'Ud-din(S). Some 
stress has been laid npon the decision in 
CAne^'ofwj BeiwAown y. Bsnaron Pwskod (5), 
which is c1earl7 distingQiabable and is of 
no assistance to the appellants. In that 
case, there were two distinct decrees, one in 
fayoor of some of tbe defendants against 
the plaintiff, tbe other in faeonr of the 
plaintiff against the other defendants. Ao 
appeal was preferred against the latter 
portion uf the decree; that appeal did not 
and could not imperil the other portion 
of the decree. In these eironmeiancoe, the 
decree-holder was rigfatlj held not entitled 
to the benefit of clause (2) of Article 182. 
Nor is the decision of tbe Judicial Com- 
mittee in Bafnib Nath v. ^fnaet Dti (24) of 
anp avail to the appellants. In that 
case, there was no decree of the Coort 
of Appeal, because the appeal preferred to 
the Judicial Committee never came op for 
disposal b? their Lordships. The appeal 
was dismissed by the Registrar for non- 
prossention, and it wae ruled that the order 
of the Registrar was not a decree of the 
Court of Appeal. 

As regards the second poiot, namely, the 
effect of tbe role dedncible from the decision 
of the Judicial Committee in Ashfaq Husain 
V. Qauri Sahai (17), we are of opioion that 
it ie completely destructive of tbe contention 
of the appellants. There a joint decree for 
sale of land wae obtained by tbe plaintiffs 
against the defendants. The decree was » 
parts againet one of the defendants ^nd wss 
on eontset as againet the other. Tbs person 
agsinst whom the decree bad been made ez 
parts took Steps to have the decree vacated 
in so far as she was concerned. The decree, 
however, remained untouched as sgsinst the 
other defer dents. UUimstely, the suit was 
re-tried se agsinet tbe peraon at whose 
instance it bad been re-opened, and a decree 
was made against her which was confirmed 

(2S> •t$ lod. Cc», m se A. 2-14 (P. C.): !• C. L. J 
S74i 12 A. L. J. sec le Dom. L. K, ’.00: 27 ftl L. J t, 
ie«. IaT. 1» 1 b. w, 7». ISO. W, M. 740. ’ 


on appeal. It was rnled that the decree- 
holders were entitled to tbe benefit of 
clause (2) of Article 182, not only against 
tbe defendant at whose instance tbe case 
had been re-opened, bnt also as against the 
defendants againet whom a decree had been 
made on contest in tbe first instance. The 
Judicial Committee pointed out that the 
plaintiffs were entitled to a joint decree 
against all the defendants, and that the 
decree originally made was merely a step 
for the attainment of that ultimote object, 
so that time ran as against the decree -holders 
from the date when the final decree was 
made, In the case before us, tbe plaintiffs 
were entitled to a joint decree against all 
tbe defendants. On appeal by the contesting 
defendants, tbe entire matter was re-opened. 
When the appeal was dismissed in the end 
the decree of the trial Court stood confirmed; 
it is clear that the plaintiffs were entitled to 
wait HU tbe final decree had been made in 
their favour. If this view were not taken 
the pleintiffs might find themselves in a 
position of considerable embarrassment, as 
an attempt to execute against the consenting 
defendanU alone a decree which did not 
define their liability, might lead to obvious 
coraplicaHona. In onr opinion, the plaintiffs 
were not bonnd to execute the decree till the 
final disposal of the appeal. 

We hold accordingly (hat the view taken 
hy the Courts below is correct and that tbe 
application for execution ii not barred by 
limitation. We may add that on behalf of 
the appellania, Babu Joges Chandra Roy 
candidly admitted that the justice of tbe case 
was entirely with the respondents and that it 
wat iniquitous on tbe part of the appellants, 
who had consented to a decree against them- 
selves, to urge every conceivable objection 
against the execution of that decree. In that 
estimate of the merits of ths case, we entirely 
agree. 

The result is that the decree of the 
Diatrict Judge is affirmed and this appeal 
dismissed with costa. We assess the hearing 
fee at one gold mohur. * 

SimiUr orders will be drawn up in eaob 
of the other appeals which will consequently 
be dismissed with costs, one gold mohur in 
each case. 


Appeals diemxseed. 
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CALri'TTA HIGH COURT. 

Fikst Cl' 11^ Ai'I'Rau Nj'- OP 191^. 
Aucu.«t 24. 1915, 

.Sir Asiitoab Mookeriee, ICt., 
(\n(I Mr. Justice Roe. 

RAM.SATH GAGOl— PtAiHTirp— 
AprSLLANT 
vfnus 

PITAMDAR DKB OOS^AMI— DePiXPANT 
^Rb^poxdpkt. 

P>i4lHCr»^t{i>, riittiilit’ilivm nfht4 

fo }>ffn'liitte ptK-ftilfSf/ltrtl 

oerioii i-r Uiinurf ff, >M4intaf"ahUilif <*/ 

Jel [tX -f 1S72). / IHO— BrfiVor ff«<2 S«iV 

A pfirtnership i« cmi*linir»<l wli»iiov»*r tUrp^rii^** 
Kdve i«;rn'r'(l tn inrry it i»r to than' tlx* 

im^tUa In 9«nn«' wjit li. «'<moiih»u, ' p, 431. r^. t . 

K f'nr'ncr !>< I'nililoil |•llrclMl><' (•nrinn »Im'|> 
pt\>|H>riVi tht*!*** i> Ftilt «lj'>«'|osur»>. ciikI iIk> 

pttrti«‘» un* nt ftrni'* U<ns;iK (( «>uly wk<*n.* il*i* 
tvni trill 1 1 i’lMH’i'akil aii<1 iIi** itn* 

(|jHvloi<'(1 (liftt uuv |W)rtiM>r hM* n l•*l^ 1 (iinAt(*griex*an 4 ‘«• 

Hir»lK«l tin* I* 4JJS. ri*l. I,J 

An QCtinii fur llic bo kmc of a actllcil account 
WiiuM itvl l»>* rcslrainc«) iucr«4y l>ci;auAC there wero 
ni her untett kil n<\'*>u nt » Wl w cco 1 he ]>ortic«. ( p. 49 2. 
aolu. t 4r 2,} 

Cmlvr 4ccli<in ]AO of tlir Ccintnct Acl cither the 
bailor ortW 1 >atkc may lirinf » *uit Rjn»n«t a lhir<l 
pvi’vnn f«*i’ <U*|irjvnljnn or Injury lo clialtcl liaik*<l. 
the lot 1 1 * r liv \irlnc of Ui« fNWfti>«KH>i«, cUe former by 
rcnioo i»f Ilk pr'niorty. (p 49?. col, ?, p. 49.9, col. 1.) 

Appeal a^ninst tlie Uecreeof the Sob- 
ordinate Judfft of SibehghTr dated the Idtb 
December 1911. 

DabrtA Ttircki$hQr4 ChawiftHri, Br<tjninl 
Chai<ra\>arty, .Vo/ A Ottngnli end 

KihiUft Chitiu}r>t Chnr)caf>ar*}f, for tbe Appel* 
Unt. 

Babo Bit"'*) Sdohan Afoyamt/ar. Mr. C, 
BariMai and 13a bu Prvhodh ^ai»iar Da«i for 
the Respondent. 

JUDGMENT.— This is an appeal by the 
plaintiff for recovery of eiffht elephants or, 
In (he alternative, of their price. Tbe facte 
material for tbe determination of the ri^bU 
of tbe parties lie in a narrow compaae, and 
may be briefly narrated. The defendant, 
(he Goseain of Garamor Satra, took a lease 
from Government of tbe Dayangr Dbanslri 
IfaAol No. 6 in the district of Sibsa^r for 
the porpoee of catebing elephants darjoff 
the yesru 1909*1910 snd 1910*1911. The 
license fee was Ela. 2,750 per annam. Oo 
tbe 3rd Jaly 1909, the defendant took the 
plaintiff ae a partner in (be venture, and 
(be terms settled between them are set oat io 


a letter of that date written by the defendant to 
tbe plaintiff. The contract was sabseqoently 
embodied in a formal deed of agreement 
exeented on tbe 24th November 1909, 
Tbe snbstance of the arraDgement was 
that the plaintiff became a partner to tbe 
extent of a half sbare, and was authorised 
to manage the works, snch as building 
stockades, catching elephants, d;e. It was 
further agreed that at the time of the sale 
of the captured elephants, the plaintiff 
would give intimation to the defendant, 
so that the sale might be condneted in 
the presence of a representative of (he 
latter. The plaintiff was made liable to 
pay a half share of the license fee in four 
eriiial instalments. The elephants were 
eaptiire<l in five places daring the Rrst three 
months of 1910. Loenglha, Hungma, Dokajan, 
Ha/.nt All stockade at Depapani, Itonia 
stockade at Depupani. Two methods were 
adopte<l for capture of the elephants. rir.» 
Mcfc/feril'or or the noosing of wild elephants 
by moAoNfs mounted on tame elephants, 
etui khM9$il(ar i. r., the driving of wild 
elephants into a stockade. With regard to 
two sets of persons had interest 
in the elephants captured, itx., the maAn/ffors 
or licencccs from Government, who bad a 
one •fourth share and the A’unkufars or the 
owners of Ume elephants, who had the 
remaining tbree^foortbs share. As regards 
kh^laxikar, three sets of persons bad 
interest in the elephants captured, vis., tbs 
m/iAaftfar# who had one>fourth, the gorr/cre 
ot builders of the stockades who bad S 
half share, and the kunkidart or owoew 
of the tame elephants employed to take th> 
wild elephants out of the stockade, vrh<i 
had the remaining one*fourth share. It ^ 
obvious from tho preliminary stateineDt 
that tbe title to an elephant captured cos Id 
be transferred only with the assent of all 
tbe persobs who possessed an interest 
tbe animal. It may also be added (bat it 
is CDStomary to allot to the lessee of |be 
mahal the biggest elephaot caught if ^ 
operations are exceptionally rucceMful; a^ 
the defendant in this case was partienlafv 
anxious to secure an elepbaat worthy o 
bis position. Animal* were csptnfsd, a* 
we have said, during the first three . 
of 1910, and tbe evidence shows 
they were valued and sold, some 
atrangerA. while others were takeo by oo 
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or Other of the parties ioterested in the 
captQre. On the 2Sth Pebroarx 1910, a 
tosher six feet nine inches hi^b was captored, 
wne marked down to the Qossain as worth/ 
of his position, and was nctnaMy delivered 
to him in the Hrst week in April; its 
valae, Rs. 1,6U0, was debited in the account 
against the dofendant. About this time, the 
defendant discovered that another tusker 
eifi:ht feet three inches hi^h had beencnpiured 
on the 20ih March in the I la /.at Ali Stockade 
and had been marked down to the plaintiff. 
The defendant resented tbis and he appeate*) 
to the plaiiitilT and hia brother to Ut him 
have this elephant for the sake of his 
dignity. Thin reiiiiost parted uiihee«l* 
ed and the plaintiff i^enioved with vight of 
the newly eaiisht elephants and with others 
belonging to himself in Akhoy Phutya, 
aliout bO miles distant from the depot at 
Yamguri, where all the captnreil elephants 
were brought. The defendant, thna ^fHed, 
sent inforsmtion to the Police that the 
plaintiff was absconding with elephant.*. 
The re»^ult was that the Police intervened 
and attached the elephantA; one was sold 
while under attachment, nnd seven others 
were made over to the agent of the «le> 
fendant on the 13lh May 1910. Attempts 
at a settleiuant proved abortive, and on the 
let October 1910, the plaintiff commenced 
this action for recovery of the elephants 
taken away from him or for their value. 
•The defendant resieled tho claim mainly 
on the ground that plaintiff had not ac* 
quired an absolute and esclosive title to 
the animals, that be had no enforcible claim 
till the partnership accounts were adjasted, 
and that if the accounts were settled, it 
would be found that a Urge sum was due 
from the plaintiff to (he defendant. The 
Subordinate Judge has dismiaseJ the suit. 
He has held that in the soft as framed, the 
partnership accounts could* not be adjusted, 
and that till the accounts between the 
parlies were adjusted, the plaintiff was not 
entitled to relief. 

The plaintiff has appealed to tliis Court 
and lias contested the grounds for the 
decision of (ho Subordinate Judge; he has 
also suggested that, if necessary, leave 
should be granted to amerid the plaint and 
to convert the suit into one for partner- 
ship accounts, so that the rights and 


lialulities of the parties might be investigated 
and determined. 

We may state at the outset that there 
is no room for contaoversy that the plaintiff 
aLd the defendant were partners, for as 
Sir Moo (ague Smith said in }(ofhiv, March 

Co V. CoHrf of W'actU (1), a partnership 
is constituted whenover the parties have 
agreed to carry on business or to share 
the proHts m some way in o«»mniua: 

V. Thirtr (2). What then was the 
position of the parties as partners in thia 
venture? It is plain from the evidence 
that the accounts of the captures in the 
different places weic made up separately 
i. r.. sUickadc by stockade. C^m.><equell(ly, 
if it be found that the Account;^ of one 
stockade have been finally settled, it cannot 
be mamtaineil that the rights of (he parties 
in the elephant.s raptured there, remained 
undetermined because (hs accounte of soma 
other stockade had not been finally adjuited. 
Now the eight elephants in dispute as 
described in schedule b to the plaint 
were raptured as follows — four, Nos, I, 4, 5 
and at Riiii^ma and Hokajan, three Nos. 
'2. d and 7 in the Itonia stockade, and one. 
No.3. atthe llnrat All st'^ckade. As regards 
the Kungma nnd Uokajan elephants, we may 
etate at once that the accounts were not hnally 
settled. The oral evidence suggests (hat (he 
agent of the defendant was present, made up 
an account ami signed a bonk; these are not 
produced by (ho plaintiff and Mali) Ram, 
the agent, was indeed not even cross- 
examined with regartl to tlieKo accounts. 
There is no trusworthy evidence to show 
that the price* fixed by the plaintiff for 
elephants caught in these stocksdes 
ever submitted to the agent of the defendant 
forepproval. There is, on the other hand, 
indication in (he evidence that the Kungma 
and Boknjan stockadee were worked solely 
by the plaintiff. It is impossible for aa 
to hold that tho plaintiff has acquired sole 
ownership to the elephants captured at 
Rongma and Bokajan. This portion of the 
claim cannot possibly be sustained and wo 
did oot, indeed, think it necessary to lieur 
the respondent on this part of tho esse. 


(1) (167?) 10 B. h. R. 31V; (3 W. R. 3 ^ 4 . I. Bud 

yol. bA on App 4P. C. 4IP. '* 

(2) (JB7C/ «Ch. D. e&B; 40 L..J. Ch, 406; 30 t, T. 
7vt« 
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n«^t <]^al with elepbant 

^ rnptiirec] lin the Hnxat Ali stockade 
and elephants Xos. 2, G and 7 in the Itonia 
stockade. In each of these cases, the evi> 
dence. in our opiaion, proves that coraplete 
title had vested in the plaintiff. There was 
a sale in each instance with the concurrence 
of all the parties interested in the animal 
and the price fixed was approved on behalf 
of the defendant by Gopal Bhoyan and 
hlaliram Rhatomal, who was nnqnestionably 
the representative of (he Gossatn as eon* 
templated by the deed of agreement. The 
only onestion is, whether the plaintiff is 
debarred of his remedy, because there has 
not been a complete adjustment of aceouote. 
It is plain that a partner is entitled to 
porchase partneship property, provided there 
is foil disclosure and the parties are at 
arm's length. It is only where the real 
truth ia concealed and (lie facts are not 
disclosed that one partner has a legitimate 
grievance against the other: Dunnt v, EnfftifJi 
(3>, Imptrinl iXercawtjVe CndU Atoocialion v. 

(4). Indeed, if this prii»eiple were 
not adopted, (be transaction might not only 
be fraitiessbut end in loss to the parties. 
Elephants captured cannot lie forth triih 
sold to e (range re, and there is no reason 
why each partner should not be allowed to 
take some of the animals if the transaction 
is perfsclly fair sud they are agreed os to 
the prices. We are of opinion that the title 
of the plaintiff cannot be assailed merely 
on the ground that he has purchased 
partnership properties; be did so with the 
assent of all the persons interested in the 
animals, and his purchase was io no sense 
in contravention of the terms of the deed of 
agreement, Is there, then, any reason why 
the plaintiff should be denied relief, 
because all the accounts had not been adjust- 
ed? The acquisition of an abeoluie title to 
the fonr elephents mentioned, was not con* 
tingent npon the adjastaeot of all the 
accounts of the partnership. In this sitoa* 
tion, the principle formulated by Lord 
Cotteahamio Baioton v. Samuel (5) applies, 
vu., that an action for the balance of a 


settled account would not be restrained 
merely becanse there were other unsettled 
accoonts between the parties, lo the present 
case, there are not even cross-demands ; the 
defendant has not chosen to sue the plaiotiff 
for sdjnstment of the partnership accounts, 
and be cannot invite the Court to assume 
that the balance of that account would be 
found to be in his favour. Kefereiice may 
be made to the earlier decision in Pr«$tom v, 
(6), where the pendency of an no* 
settled partnership account upon which the 
balance was in dispute, was held to be no 
ground for an injunction to restrain 
execution upon a judgment which had 
been obtaioted upon a note given for a 
balance upon a former settlement. In 
the present case, the plaintiff had acquired 
a complete and indefeasible title to tbs 
elephants mentioned; he was in lawful 
possession of them; he was deprived of that 
possession, because the defendants set 
the Police authorities in motion on 
nntroe information, and (bus obtainsd 
possession of the animals. We msy 
observe that at least as regards one of tbs 
elephante, it was argued that the evidence 
showed that the plaintiff was not himself 
tha owner os be bod made the purchase 
for the benefit of another person. The 
contention in substance is that the suit in 
respect of each elephants conld be maiutaip* 
e<l ooly Hy (he person for whose bsnefiUbe 
purchase had been made. There is oo found- 
ation for this argument, as section 160 of 
the Indian Contract Act provides that if s 
third person deprives the bailee of tbs oss 
or possession of the goods bailed or does 
them any injury, the bailee is entitled to 
use such remedies as (be owner might 
have used in the like case if no bailmsot 
®**d been made, and either the bailor or 
the bailee may bring a suit against a third 

person for such deprivation or injury. This 
is good aeuse and conforms to what is now 
welbsetlled law in England (Story on Bsil* 
ments, section 93P, OtUs v. Orover (7), 
nos T. Grea/ Wuttm Rmtlwatf Co. (8). As wss 


U) (1874) 18 Bq. 624s8IL.T. 75. 
r*' (1878) e H. L. 180; 48 L.J Ch. 044 20L.T 
21V..B. W8. 

Kt) (1841) Or. k Ph. 161: S4 B. R. 269: 10 L 
Oh. 814| 8 Jur.947} 41 S. B. 46J. 


h 

J. 


W inW) 1 AaKrother 60; 145 B. B. 797- ^ 

(7) (1«2) 6 Bligb. <«. a) ^77 p. 45fc 9 Bisg. »» 
2 U. * S. 197j I Cl. 4 P 72; 5 B. B. 598i36 B *^1 
. J®iy***^ * ®'* * Bl. 802 at p, 807; h. ^.5; 
107} 2 iur. (M.e.) 230; 4 W. B. 201} 119 X. B- 
lOSa. B. 758. 
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Mid hf Baron Parke in Mandsra v. HVUianu 
(9), no propoeitioQ can be more clear than 
that either the bailor or the bailee of a chattel 
ma/ maintain an action in I'eepect of it 
against a wrong.doer, the latter b7 virtue 
of. his poaseasion. the former by reason of 
hia property. We bold ncoordiikgly that the 
plaintiff is entitled to the valne of the foor 
elephants Noa. 2, 8, C and 7. Bat ive are 
cot prepared to allow him a decree for 
the aoms oUimed as eapenditore for tending 
and training the animala; there is no aatis- 
factory evidence in aapport of thia claim. 

The resalt is that this appeal is allowed 
in part and the decree of the Subordinate 
dndge modified. The plaintiff will be 
awarded a decree for Rs. 4.$00; this sum 
will carry interestatd per cent, per Honum 
from the date of the institution of the suit 
to the date of realisation; we observe that 
the plaint does not inclode a claim for 
interest antecedent to the suit. Each paKy 
will receive and pay cosi^ in pniportion to 
his success and defeat in both the CooHs. 

Apptol athH-td iH pttf/; 

Dee/tt modified, 

(9) (IMP) 4 Ksch. 9-10 nt p. ^44; M ft ft. LM; Ift 
L. J. Es.437. 


CALCUTTA HIGH COURT- 
SscoKO Civil AretAL No. 1113 or 1913. 
Aoffnst 17. 1915. 

Prcsen/:— Justice Sir Aeutoah Mookerjee, Kt., 
and Mr. Justice Newboold. 

KHUB LAL SlNGU and anotuis — 

P LAI KTirrs — ArrebLAKTS 

vertue 

AJODHYA MISSER— DBrSKDAHT^ 
Resroy dbht. 

Blmiit Lav^Alienotien ty ralrtfily 

fcr pr rh^rilftbl* ptirpa te t pr f^r 

»/ AHiSan4 and for teoiiHljf pnrpooeo, 
ilitiinttion •ndotc, 

ilauohtft tw molAer, povtr of rflifiouo merit 

— Hxcacnliot* AR«i eonoetratioH of to"k—Krtemt of 
aliortatiou. 

Where idocil by a IhaUvJ rnroer wUh 
power of aliciinl ion la impemehed. iho leiA is. is (ho 
ImnsMtinti fair and proper, lewfql and valid ait*! 
juallQocI l>v Hiiidu Low; aeeesaity i* only oae of the 
phaara of the teat of preprioty. (p 43^ eol. 1 .} 

A widow hse « larger power of dispuaition fur 
religioQf or <;harilol>lo poqioaea or for purpows 
which are euppoeod to coodvee to* the ipiritual 

28 


welfare of her buliond tbun what she MiBessee for 
paroly worldly purposes. ^ J 

Tbeiv is a diet inu bi*t«re«b legal nevossity fer 
worUUy |Mir|>oaes <m the eor bond, oml the pro. 
motion nf (he spiritual welfare <.f (lie decca^l on 
(lie other hand, and witUio projier liinila (lie widow 
may alienate hrr Uusland's pi'npi'ity for lUe pei’for. 
Biance of reliffiods acts which arc ciipposed to con. 
dace, to bis spiritual boflcfit, (p. 405, col. 2.] 

A niiida widow, dauvrlitoror mol her. tsenlidcd to 
alirnaie a small pillion of ilie estalc ht her hands 
for religious |Hirpviws. ( ji. 405, c*>l. I . | 

Under the llnrlu I^w tin* e»:cava(i«u and cnn. 
accraiioii nf a tank an* aeis of high rolijri«M>s merit 
and a disposition made l»y n whlow for siioli a 
purpose la lawful. «al»d aiul pro|*er. (p. 4Sd. col. 1.] 
An alwnaiiou of au arra sligUdy over rwo Uyh'io 
««t of tea tryAas by aw^low for the perforninneo 
of a work of reeogaiiied ndigioua incnt. is not 
nnrcasoiuilde in extrat. [p. 439. col. 2,] 

Appeal Agr.iiiftt tlis decree of the District 
Judga of Gnyk, HtUd the 12th December 
1912, Rflirming (hut of the Sobardinsts 
Judge of Gays, dated the 13th March 
1912. 

Babue Leril SI tA'ernpd a and iS/rnndon 

iluy, for the Appellants, 

Mr, U. P. Pop und Babn Ihrihar Prasad 
Sin^h, for the Keapondent. 

J U DO M KN T. — 1 he s u bjec t. matter of tb e 
litigation which has culminated in this 
appeal is immoveable property admittedly 
included in the estate of aue Syamlal Misser^ 
who died in ldd9. Ue was succeeded by 
hie widow Pons Koer. w*ho. ou the 2nd 
May 1899. granted two permanent leases of 
the disputed land to the defendants on 
nominal rents. Pons Koer died in 1910. 
On the 20th Msy 1011 the plaintiff, whose 
pa terns 1 grandfather was the brother of 
the father of Syaoilal M laser, instituted this 
suit for recovery ««f possession on declaration 
that he had succeeded to (he estate as re- 
versionary heir and was not bound by the 
permanent Isaacs granted by the widow. 
The defendants resisted the claim on the 
ground that the transactions impeached were 
lawfal. valid and justified by Hindu Law. 
The Coorts below have concurrently foaod 
that the leases bad been granted to raise 
money for the excavation and consecration 
of a tank and for (he erection of a wall in 
connection with a temple founded by Syamlal 
Misaer ahorlly before his death; and the 
evidence shows that the premium for (be 
two leaaes, namely, Ha. D2b wa^ applied for 
the aforesaid pnrpose. The Courts below 
have, however, decreed the suit, is the view 
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iVlat the ezrAvation and e^nsecrtitioiiof the 
tank and the erection o{ the wall were not 
legal necessities. On the present appeal 
bf the defendants, we have been invited 
to bold that the objects specified, jostified 
the alienattoDS which are conseqneotly 
operative agaiitat tbe inheritance in the 
hands of tbe reversionav/ heir. 

The test in cases of this description, 
where a deed by a limited owner with 
qualified power of alienation is impeached, 
is, whether the purpose for which the 
alienation was made was proper or legiti* 
mnte. The limits of this power were defined 
by Turner, L. J., in a celebrated passafire 
in tbe judgment of the Judicial Committee 
in OoUfet^r of ^lasntip^tuut v. I’vnratc 

Nnrrn/npn^ (1): The widow cannot of her 
own will alien tbe property except for spe* 
cial purposes. For religions or charitable pur- 
poses, or those which are supposed to condoce 
to the spiritual welfara of her husband, she 
ha<« a larger power of disposition than that 
which she possesses for purely worldly pur- 
poses. To support an nlieoation for tbe last 
she must show necessity." To maintain that 
in every case where an alienation by a 
limited owner is impeached, legal necessity 
therefor mast be established to support its 
validity, is to take a narrow and restricted 
view of the scope of the true rule oo the 
subject. The test is, is the tran«actioo fair 
and proper, lawful and valid and justified by 
Hindu Law; necessity is only oneofthe phases 
of the test of propriety. This is manifest 
from the observations of Sir James Col vile 
in Lukhti Del^a v. OokaiU Ckrtm/fr 

(2). of Lord Davey in Sham Snadar Lai v. 
Acchan Knnicar (3) and of Lord Moulton in 
ffijov Oopal Muktrii v. Qirindra Snih 
Mnk^rn (4). It is unquestionable then 
that tbe widow has a larger power of 
disposition for religious or charitable pur. 
poses or for purposes which are supposed 
to conduce to the epiritual welfare of her 
husband than what she possesses for purely 

(1) SM.I. A. ete «( p. fiSO: % >v. R. OI <P. C.- 1 
Such P. c. J. 4‘G: 1 Ser. P. C. J. 6 JO; 10 B. R. 6SI 

(8) IS H, I. A. 800.3 0. L. R. (P. C.) 47; 12 W. 
R. (P. C.) *7; * Sulh. P. C. 874; * 8«r. F. C. J. to 
r. U. 620, 

26 t. A. 163: 31 A. 71; i C. W, X. 739: 7 ger 
P.-O. J. 417- 

(4) 23 InU. Cm. 16% 41 C. 793: 10C.L.J. 620 iP.C )• 

18 C. W. N. 078; 12 A. L. J. 7 II; 16 Bob. L K 423. 

19 JS-.h 27 u. L. J. 12% I L. W. 633; (ioi4) 

l|, w, N. 480, . 


worldly purposes. An exhaustive enumera* 
tion of these religious or charitable purposes 
ie neither possible nor necessary; but some 
of them were mentioned by way of illustra- 
tion in an opinion of the Pandits quoted with 
approval by Lord Gifford in delivering the 
judgment of the Judicial Committee in 
Cottiuatft Bysack v. HurWfOOniry Dosses 
(5), "religious purposes include dowry to a 
daughter, building temples for religioos wor- 
ship, digging tanks, and the like." The 
Pandits added "the widow has a life-interest 
(in both moveable and immoveable property), 
and is entitled to the enjoyment of tbe 
same, and to diiposa of the same by gift, 
mortgage, sale, or otlierwise, for the benefit 
of her departed hush.ind’s Soul, ^ven without 
the consent of her husband's kinsmen; in so 
doing, she will observe moderation." We 
may here refer to some very weighty obser- 
vations, made by Lord Gifford, oo tbe 
mode of determination of questions of this 
character by oar Tribunals: "This being a 
question purely of Hindu Law, great care 
must be taken in eominc’ to a deciaioo 
npon that subject, in order to prevent the 
judgment of English Judges being wsrpsd 
by impresHiniis made upon their minds in 
consequence of their habitual application of 
English Law and the nature of English 
decisions to which they are accustomed, aod 
to ronuilfr <*a ufhal teay, a Hintlit Court of 
Jwstice ironhl how dm’def tks point These 
remarks could hardly have been borne in 
mind in some of the decisions quoted before 
us. It is not necessary for our present 
purpose to enter upon a minute analysis 
of the eases on the subject, but reference 
may be made to the decisions io }Sfthciia 
V. Kithani (6); namchnn lsr v. Qunyoyovi'^^ 
(7); Kartisk Chnwlsr Chukerbutty v. Oour 
i/oAna (3); Rnnjesi Ham Kootal v. Mn* 

Aomed IV’aris (9); Aa»» Knioal Singh v. 
Kishors Das (10); Churaman Sahn v. Oopt 


(3) (1680) 2 Hurley’s Digpsb 106: 8 lad. (•*.») 
907, altirm«hl In Priry Caoocil, Clark’* U ilo* iO® 
OrJrr* 1 >U p. 61: 4 t.ur< >u’* Cm.** on iLa lu 
477: 1 lii4. list. {o. $.) t/J iitfo 9 k I lad. 
io. ».) 04 H VyaveMha Darpio. let Bd 01, 

(6- 1 1 603) I Hue. 8el. U»p, Hi. o lad. (C- 
^^(7) (IB26) 4Mav.6eL Krp. 147; 7 lod. Dee. (o. * / 

(8) 1 W. R, 46. 

W 21 W. B. 49. 

(10) 92C.M6, 
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Harm<t»ag$ WarAin Singh v. I2am 
Qf>pal Achari (li), .r4f7ii6<i» v. Deo Shanhar 
(I3)j RMp-wr f. Sehnk Ham (14): Ckunnee Lai 
V.. Jussno (15); Qopalla v. yarttyaua (16); 
Rama v. Ranga (17); v. 

(IS): I’apptifHti V. Oariualla (10); 
Ott'iimetla Vaucalarain v. JMIozu Kiitfaga 
(20); Pwr'rtu Dai v. M Xarain (21). These 
cases generally recogniso tUe doctrine 
that a Hindu widow, dsoEliter or motlier 
is entitled to alienate a small portion of tho 
estate in her liamls for religious purposes, 
though the actual result reached in imlivU 
dual decisions may be open to criticism 
upon ilieir special facts. In some of these 
cases, however, a distinction is drawn lie* 
tween acta of which the religious merit ia 
solely acquired Hy the female heir and acta 
of which the religious merit accrues to the 
deceased or is shared by the fecuate heir 
with hio). As PrannaUi Saraewati points 
out, however, in hia erudite lecture on tbe 
Hindu La^7 of Endowments (page lG7),thU 
distinction is not snppitrted hy the texts 
in the csss of the widow, though it may 
be valid in the case of the daogHeror the 
mother. According to a textof Vrihaspaii 
quoted in the Dayahhaga. Chapter XI. 
section I, the husband and wife participate 
in the effects of good and civil actions, 
and this mutual relation is not dissolved 
by the death of either partner. This is 
emphasized in another passage (Diyabhaga, 
Chapter Xt. sevtion 1, clauses 43 and 44), 
where it is expressly stated that the widow 
performs acts spiritually bsnehcial to her 
husband from the date of her widowhood, 
and she is enjoined to be assiduous in the 
performance of religious duties, becaesei 
accord iug to a test of Vyaaa, she thereby 
conveys her husband, though abiding in 
another world, and lieraelf to a region of 

<11)1 Inrl.Cai. 94S; ST C. t; 13 C. W. N. OM; 10 
C. L. J. C4S. 

(13) 10 lad. Cm, 4lTj 17 C. W. N. 758. 

(ld)(lAl2) 1 gfir. 304 aC p. 436. 

(14) (lam) 1 Bi>r.40SiU p.446. 

(l.t) (iai8) I Bor. 60 ac p. 60. 

(}6) (1S20) Mad. 8. D. A. 74. 

117) 6 

(15) n M. SM. 

(10) <i ItKl Coi. 240; 34 ^r. i/Vi; a U. U T 74* 
(10)0) >1 W. N. 232: 20 M, L. J. 706. 

(2») 1C hxii. Cm. ISO; 33 M. L. J. 323; 13 U. L. T. 
230; (1013) .M. \y. Jf, SCI. 

V8l) 4 A 482; A. W. S, (18S2; JJ6. 


bliss. To the same effect, is tbe Viromit- 
rodaya of blitra Miara. Chapter Ilf, part 
1 section 3 (^hastri Golap Chander Sarkar’s 
translation, page 136), where reference ia 
made to a text of Katya y ana which recog* 
oises the right of the widow to make 
gifts for spiritual purposes and also to 
mortgage or sell so much Sb is sufficient 
for buch purposes, even in religious cere* 
monies that are optional, ami a Jorfioni in 
those daily and occasional cei’cniouies winch 
are cujoiiwd l>y the Shastras nixl tlio omU* 
aions whereof entail demerit. The Vi remit* 
rodaya (page 141) also uaiiitains that in 
making gifts for spiritual purposes as well 
as in making sale.s or mortgages for tho 
purpose of performing wliat is necessary 
in a spiritual or temporal point of view, 
the widow's right extends to the entire 
estate of her husband; the anthoi', in fact, 
reads the injunction as to moderation as 
reatrieied to improper temporal uses. This 
view*, however, has not been accepted, and 
it has been ruled that a gift of a moder- 
ate portion of the property of her hus< 
hand by the widow, with a view to his 
spiritual benefit, ia valid (See Jagannatli’s 
Digest, (ranalat^ by Colcbrooke, Book I, 
Ch. 5, Sec. 3. PI. iS:>i Book If, Ch. 
4, Sec. 1. PI- 2 A 3; Book V, Cb. 
8. PI. 399). The true rule thus appears 
to be that there is a distinction between 
legal necessity fur worldly purposes on the 
one hsnd, and (he promotion of the spiritual 
welfare of the deceased r.n the other hand, 
end that, within proper limits, the widow 
may alienate her husband's property for the 
peHorniance of religious acts which aresup* 
posed to conduce to his spiritual benefit. 

Tested in the light of these principles, 
whit is the position of the partie.s here 9 
Shyamlal Misser had, shortly before his 
death, founded a temple. His widow raised 
Rs. 528 by the grant of two perpetual 
leases with a view to excavate and con- 
secrate a tank and to complete the walls of 
tbe temple buildings. The deeds contain 
recitals tbst her husband had enjoined her 
to carry out the works mentioned. These 
recitals, as pointed out by the -ludicial Com- 
mittee in Bn; Lai v. hfueatnmal Jnda Kunwar 
(22) are not by tbemsslves conclusive 

(32) 33 ImA. Cs*. 71% '6 A. 137 (P. C ); 13 C. h. J. 
403: 30 >i. U J. +13: )K C W. y. rtlO. |? A, h J. 49% 
(1914) if. W. X. 405; 13 M L. T. 3D% 10 Bom- 1.. It. 
3$2i 1 U W. 794. 
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slmiiM la* pn.vcd nfiu.it/e. ]Wt obviously 

nffev lli^ of Mb ShyamUl Misser and 

J »>i;i koov, independent evidence is not 
-s^\y in be Available for the determination 
ot the qacstjon, whether or not the husband 
ffave any specific instructions to the widow. 
Assume, their, that the alleged instructions 
Imve not been proved ; still the fact remains 
that the widow raised money and nppUefI 
the same for completion of the buildings 
and for the escalation and consecration of 
a tank in connection with the temple The 
water of Ibe tank would be needeil for 
purposes of ablution and worship but even 
apart from this, the escavalion and con. 
aeoration of n tank are ads of high reli> 
gious merit, as is suthnritatrvely laid down 
m a senes of texts f|uot«l in the Jala, 
elmotsargatatlwa of Kaghunandsn ami the 
Chaturbarffnchiiitnmoni of Hemadri CDena- 

Asiatic Societys 
nd., p. lOOd). Many of these tests which 
extol the religious merit of the construction 
consecration and luaintenance of tanks and 
other reservoirs for storage of watei, are 
translated by Praiiuath Saras wali in bis 
Urith lecture on the Hindu Uw of Bn- 
dowment. We feel no douht what answer a 
Hindu Court of Justice would have given 
if a question had he«n raised before It 

!cu V » validity «r these 

acts of the widow from the point of view 
of Hindu Uw. As Lord Gifford said in 
Coesinnal V- Hnrroosoomfnf f^we ( 5 ) 

It IS absolutely iruposeible to define the extent 
and limit of the power of the widow to 
dispose of her husband's property for re 
ligious purposes. Mause it must depend 
o^n the circumstances of the disposition 
whenever such disposition shall be made 
and must be consisteut with the law re 
gulatinganch diepositmn. In the case before 
ns. the disposition has been made for tbe 
pertormance of a work of recognised re. 
ligious merit and cannot conseoueiitlr ho 
treat^id as other than lawful, valid a^ 
proper. 

One other question requires consideration 
namely, whether the alienation covers a reason* 
able portion of the property of the husband of 
the lady; this, as Lord Giffoixl «ld. most be 

determined with reference to the circumstances 

^ The Coorts 

below did not direct their atleotion to thie 


aspect of tbe case, possibly becanae its true 
bearing on the question in issue was not 
realised; and it seemed at one stage as if 
a remand might he necessary for the in* 
vestigation of this point on fresh evi* 
dance. An exnmiuation of tbe record, 
however, shows that there are materials 
sufficient to enable us to com© to a conclusion 
on the matter. Several other suite were 
instituted, simultaneously with the present 
suit, for the cancellation of other alienations 
by Puna Ivoer. These cases show that 
Sliyamlal Misser left more than ten h'^hdi 
of land and that the area now in dispute 
slightly exceeds two 6i>/jae. We are of 
opinion that, in the circamstances of thie 
case, the area alienated did not constitute an 
unrwsonahly Urge fraction of the entire 
estate. In the case of PfimehuntUr v. 
OHr.9ao»iinfi (7), the Pandits indicated their 
opinion that the widow might validly 
alienate, for religious purposee, three.eix* 
teentbs of her husband's property. In OAoru* 
Moa V. Oopi Sakudl). the gift which 
was sustained, was of a portion of the estate 
worth more than one-fourth and less than 
one-third of the total value. In these cir. 
cncnstaiices, we are unable to say that 
the alienation was unreasonable in ei« 
tent. 

The result ie that this appeal is allowed, 
tbe decree of the District Judge set aside 
and the suit dismissed with costs in all 
the Courts. 

App&at altouvd. 
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A fa7 a oontnot with OoTsnmeat obtoioeU tb« 
light of f«Uing and removiog timbar and of maou. 
footniiBg obarcoal in oartaio foraet cavpaa Uiwler 
this eobtmoC 4 had to paj R«. 6,4Si in four oqual 
inataicaents. A paid oalj cha 6 rat inatatmani. On 
hia failuK (0 pa^ the iceoad inatalaicnt, the 
Diriaioaal Pereat Offlcar attached lU matciialt of 
timber* firewood and cfaarcoa] which A had in the 
wupt* «i depots and prereated A from further 
exi^oitation of the eoapr* nntil the instalweBls dae 
were paid or security for parment jriTen. The 
aateiials attached were aubaeciueDtlr soM and the 
amonat retained bj GovenuneBt. The Diviaionot 
Porast Ofllccr* seaght to recorer ib add U ion* the 
ful] aaoniit of all tha three unpaid instalments, as 
amars of land leveBue under sectioa $1 of the 
Forest Act: 

field* that the action ef tbc Dirisiooal Forest 
Officer eoold not be jnstified nnder section hZ ef 
the Forest Act* as that seetioo espresil^ proridrs 
that the proceeds of the sale should be applied Bret 
in disoharging the amount due and as It docs not 
authorise an absolute coafiscmlioa of the forest 
produce and independent lecoverjr of tbs eaiire 
amount due. [p. 439* col. «2.3 

Utid, further* that the plea of jnstification ander 
section 82 not having heeD raised in the pleediags 
in the lower Court, conhl mot be allowed le be raised 
for tbo brat time in appeal. Cp* col. t.] 

Appeal against tlie dsctsion of tha Disiriet 
Jadg«» Hyderabad. 

Mr. CAoadumaf, for tha Appellant. 

Mr. E. Raymond. (Government Pleader), 
for the Respondent. 

JUDGMIi^NT. 

Pawcerr, A. J. 0. — On tha 22i>d SapUtnber 
1909* plainttff.appellant entared into a 
oontraot, Qodar which (subjact to tha 
oonditiona and raatrictions spacified tharein), 
ha obtained the right of felling and removing 
timber, and of manofactaring charcoal, in 
certain forest coupes. Under this contract, 
plaintiff had to pay tha aam of Re. 6,431 
in foor equal inntilmanta of Ra. l,€07-i2.0 
on iSth Jannary 1910, 15th March 1910, 
1st Jaly 1910 and 15tb Angnst 1910. He 
paid the first instalment on the 5lh 
Febraary 1910, but has paid no other 
inetalmaots. On the 8 let Febmary 1910* he 
hod been askad to pay the second instal* 
ment ponctaalty and on the 4ih Jane, he 
was similarly asked to pay qp the third 
instalment dae on 1st Jaly. On the 16th 
June 191i^, tha Oivieional Forest Officer 
oidared tha Range Forest Officer to attach 
all Dsterials of timber, firewood or charcoal, 
plaintiff had in the coupes or depots, os he 
had failed to pay the second instalment. 
This order vras given effect aometiiBe before 
the 2nd Jdly 1910, when a report that the 
attachment had been made* was sabmitted 


by the Snb'Ranger deputed to make the 
attachment. On the 30th August 1910* the 
Divisional Forest Officer demanded payment 
of all three instalments. Nothing seems 
to have been done hy the plaintiff till the 
12th September 1910, when he petitioned 
for permission to remove the attached 
materials and asked for time to pay the 
instalments due. On the 'Jdth September 
1910* the Divisional Forest, Ollicer wmU 
to the Conservator of Forests the letter 
which is the Hrst one in the coi'rr.spnndence. 
KxhibitG4. From paragraph 1 of this letter* it 
appears that the Conservator had sanction* 
ed the plaintiff being granted an v.s tension 
of time for the exploitation of his <v>'prs," 
and the Divisional Forest Ottirrr enauires 
'^whether this is nut a cuitlake* and whether 
extension for the removal uf matcidals 
already cut from the cxiupes tu his depots 
is not whtt WAS actually intended.'* He 
himself was opposed to any grant of 
extension for further cxploitstion of the 
evHpet for reasons which ho gives In this 
letter. The Conservator on the 27tli 

September replied that the plainti IT should 
be allowed ''to cut and lemove also the 
remaining portion of Ida materials in t)>e 
(VNpe, pn)vided a satisfactory surety is lirst 
given." The plaintiff admits that he waa 
told by the Divisional Forest Officer that, 
if he gave security, he would lie allowed 
to cat the statiding trees and take away 
bis attached materials and that he agreed 
to this, and mentioned Mr, Favsraiu, Pleader* 
as his surety. On 2t<tU September, tha 
Makliliarkar was accordingly j‘e(|uested (o 
enquire iuto the solvency nf the proposed 
surety and, if it was f«>nn<1 satisfactory, 
to get (he sorety*boud executed. Hut on 
the 84th November lIUO. Mr. Parsram 
definitely refused to stand surety for plaint- 
iff. Meanwhile nn the 1 0th November 

plaintiff had applied to the Conservator, 
saying lie was 8ori*y he had not 
been able to give security as ordered, and 
asking for farther time to pay the instalments 
and work his ronpes. The Conservator, how* 
ever, on the 86lh November 1910. in answer 
to a reference from the Divisional Forest 
Officer ordered that no further time should 
be given to plaintiff to furnish a surety, and 
on the 51h December 1910* the Divinional 
Forest Officer reported that ho was informing 
plaintiff accordingly. On tlio 81st January 
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1911, Hie ('oI)e«*tjr at the request of (he 
Fnrest J)cp.M i<sue<l a warrant for the 

arrp'^t niui detention of plaintiff ander section 
I w of the Lind Revenue Code, and in 
re^.pectof R.. * 0 duA for the three 

unpaid iii.-ilalments; and plaintiff waa arrested 
and released on Ins giving security ouder sec* 
tion l(i4 «»f Hie same Code. On the t'tli 
February UHl, plaintiff through his Pleader. 
Mr. Pars ram, aubmilfed cerlatn proposal < 
for compromising the matter by plaintiff 
beiDg allowed further time to eipluit the 
remaining area subject to Ins pay merit of the 
arrears, but these were refusal by the Con- 
servator on lltb KeHruary, on which date 
plaintiff 6 led a suit ag.iin^t Government for 
a declaration that nothing was due from him 
and an injunction restraining deferKluot from 
recovering anything from liini or execuling n 
warrant aguinst him. On the Uth February 
IJII, tbe Cnnservatm iastracleil tlie Oivi. 
aionnl Forest Olhccr not to ‘Veil the inaterinl 
in tbe mid depots which nas been con- 

hscated pending further orders.*’ On the 

27th May 1911, the Divisional Forest U Hirer 

gave orders, however, for the sale of tbesu 
matormU. which he describes as *‘conflscat. 
ed mateniir' of plaintiff. araJ an auction 
was accordingly held on the 5th June 
IJll, resulting in the recovery of R®. i 7 <j 5 

as sale 'Proceed A, 

In paragrspli 7 of tbe plaint il is contend- 
ed that, as plaintiff did not get possession of 
tbe <v.vpes till after (he agreed time, defend- 
ant first failed to comply with the terms 
of the contract end could not insist on plain- 
tiffs strict compliance with the terms as 
to payment of i natal id cuts. In 
to this, defendant in his written statement 
eays, he did not abandon the contract 
as suggested in paragraph 7 of the plaint 
and that he was willing up to the very 
end to continue the contract, provided only 
that plaintiff would give security for pay. 
metit of the amount due from him ** It 
is then pleaded that the plaintiff^ material 
which had been atUched, “therefore veste 
in him by virtue of clauses 3 (r) and (/) 
of the agreement.” Under clause (c) plain- 
tiff agreed that he will pay the full 
amount of the contract suo. whether the 
whole of tbe material contracted for be 
exploited by him from tbe eonpe ornot”’and 
noder clause <d I ‘that any material remain, 
iug with 10 tbe eoupc, oo the 1st October 1910, 


or later, shall be the property of Goveni- 
ment.” The District Judge has accepted 
this contention. He holds that plaintiff bad 
committed a breach of the agreement by not 
paying the second iostainient at any rale by 
May l.>th, 1010; that the Forest Department 
was just ilied in preventing him from remov- 
ing any more of the forest material before he 
paid the overdue instalment; that from tbe 
moment hie materials were attached, plaintiff 
gave up the contract as he made no attempt 
to have the attachment raised by paying the 
second and sabsequeiit instalments; and that 
as the atUched property became the pro* 
p^rty of Government under clause 3 (/) 
of the agreement, plaintiff cannot claim that 
its value should be <le<lucted from the amount 
uf the three instalments due from him ujidec 
clauses 1 (o) aud 3 fr) of (he agreement. 

This view is, Jiowcver, in my opinion, cjtiite 
Mnlenabh*. Ohiuses 3 (r) and (/ ) of the agree* 
nieiit obviously contemplate (be contract 
continuing for the full period of the contract, 
and are anbject an implied conrlitiun to 
that effect. Clause (r) pixividos against tbe 
contractor claimiug any remission merely W* 
cause of his neglect to exploit thenmp* fully, 
and it cnnrmt reasonably l>e held that 
under clause (/), it was intended that Govern- 
ment elioald be enabled to obtain the contrac- 
tor'e property by the simple process of 
attaching it and preventing its removal from 
tbe<v«j^ before the date epecified- Nor do f 
tbinic it can properly be held that plaint- 
iff gave up the contract, in the sense that he 
cuuld have continued it and wae in no way 
prove nted I >y the F* » rest Depa r( me nt f rom d oing 
The facts I have already mentioned, 
in ray opinion, conclusively show (hat, 
as contended by tbe appelJaiiFs Pleader, the 
contract must treated as having been put 
an end to by the Conservator under clauiee 
(e) and (/) of the agreement. These claufies 
era as follows: — 

3 (o That if in the opinion of the Conaef* 
the contractor has broken, evaded or 

fulfil any of the herein*con(aio«d 

Mnditiooe or infringed any provision of the 
lawor rolea, forest or other, at the time being 
force, it shall be lawful for the 


in 


Conservator, by a notice in writing to he 
seraed upon (he cou trader, to put •** 
end to this agreement without prejodica 
to the right of tbe fecretdry of 
for autecedeut breaches of contract, 
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to retain oot of the contractor's de> 
posit, or oat of soy other money of the 
the oootrector^A in the possession of any 
Railway or Forest Officer, the amoant or 
such portion ae is possible of the amount 
of damsces sustained by reast.n of the 
non*perforiiiaitcft by the contractor of tliia 
agreement; '^r, instead of so putting an end 
to this agreement and retaining sucli sum, 
to retain such saoi without putting an 
end to this agreement. 

Provided always that nothing in this 
elaase or in that last preceding, shall 
affect the liability of the contractor to 
criminal prosecution for any offence 
committed by him against any law or 
rules, forest or other, at the lime in force. 

(p) That, if thi« agreement be put an 
end to in whole or in part by the 
Conservator as nforeao id, the privilege* 
secured to the contractor under the contract 
in whole or in part, as the case may be, 
may bo re*sold by the authorised officer, 
eubject to the orders of the Conservator, 
at the risk of the contractor (who shall 
have no claim to the proHt. if any realiHed 
by the Government on such resale), 
or may be otherwise dispoced of as the 
said Conservator may direct, and any 
money which may have been paid to 
Government under this agreement, and 
the entire stock of timber, hrewood and 
other things in the fo»pe or at the depots 
aforesaid, <»r in transit between the two 
at the time at which the operation of 
the agreement was suspended by the 
authotised officer, or, in the event of auapen* 
sion or part of the agreement only, such 
part of the entire stock of timber, fire* 
wood and other things in the oo^-pr or 
in the depot.*, or in transit between the 
two. as relates to the part sospended, 
shall be and remain the property of 
Oovernroent and shall be disposed of for 
the benefit of Government in such manner a.* 
the Conservator thall direct.*' 

The first circumstance which justifies 
the view that the contract wa* put an 
end to under these clauses, is that the 
confiHcation of plainiifT’a materials cannot 
otherwise lie justified, and the Court 
should pre.suine that the intention wae 
to act legally rather than illegally. 
This is consonant with the maxim. oMat'a 
prfCiumuntur rite ett9 acia, and tbs general 


principle that it is right to put the ruo*t 
favourable construction on the acta of 
others and h> presume that a man intends 
to l»e just, which, as stated in SnelVs 
Principles of hlquity, 12th edition^ page 
43, is the basis of the maxim that equity 
imputes an inlenti«)n t> fulfil au obligation.’ 
Under danse ip) mentioned abnvo, tlie 
plaintiffs ‘ entire atock of timber, firewood 
and other things in the rr//^pc‘* could be 
confiscated to Government, as waa done 
by the Conservator. At the hearing of the 
appeal an attempt was made by the Go. 
vernment Pleader to justify this confiscation 
under section ^2 of the Indian Forest Act. 
but though section St of that Act has 
been relleil on in defendant's written 
statement, there i* rio reference in it to 
section S2: and on the contrary the nUarli- 
menl i* apparently sought to be justihed 
only by “the cifcumtances of the case'' (para- 
graph 2 > and the agr^meiit (paragraph 11). 
Tc allow the respondent in the appeal to 
fall back <m aection b2 would, therefore, 
be to allow a coiwiderabU departure feaim 
defendant's ple.ading*, which appellant might 
reasonahly CNiinplain. would operate to Ins 
nrr'udice- Dut in any caxe. I do not tliink 
aeciron can possibly cover what was 
done in thi- cose. U give* a bet. on 
forest piauluce for money payable for or in 
respect of that forest produce, and a power 
to sell such produce for the recovery of 
the amount clue. Uut it expressly P«>v,dw 
that “the proceeds of the sale shall be 
applied first in discharging” the amount 
due. It doe* not authorise an absolute confia* 
cation of the forest produce and independent 
recovery of the entire amount due, such s* 
defendant seek* to justify in this case. Here 
the Conservator has treateil the attached pro- 
perly as confiscated, and the entire amcunl of 
the three instalment* due i* sought to be re- 
covered from the plaintiff, irrespective of the 
aale.proceeds of the attached 
doubt, the Divisional Forest Officers 
order of attach caenl on IbU June 1910 
was iastifiable, and was very likely intended 
to lie passed, under section But if 80 . 

the procedure laid down in that section should 
have been followe<l. *. r., the forest produce 
should have been sold at any rate in l>ocera. 
ber 1910, when it we* decided that plaintiff 
would be granted no further exteriHlon of 
time, and the sale-proceeds applied in reduc- 


440 


INDIAK CASES. 


CBA^DIRIM SARA U 91 VO V. SSCRtTAFT OF FTATfi. 

las tbe amonoi due from bim. Boi ibi« 
waa not i^one. aod on tba oootrary tba pro- 
perty >Ta$ coDfiscated m the manner anthoria* 
ed by clause 3 (p) of the agreement.* con- 
sequently, defendant cannot fnll back on 
section S2 of tbe Forest Act as a justi6ca- 
tjon of tbe action taken in tbis case. 

Then again, the coiTespoodence shows that 
there was an actual '"potting an end to" tbe 
agwement between the parlies. This is 
virtnally admitted in paragraph 5 of defend- 
ant's written statement, where it is stated de- 
fendant “was willing up to the very end to con- 
tinue tbe contract, provided only that plaint- 
iff would give security for the amount due from 
him.” There is nothing in the agreerneut 
under which the Conservator could demand 
such security as a condition of thecoutinoanee 
of tbe contract; and if the offer of the Con- 
servator to allow pluintiff an extension of time 
for exploitation of the tvtfpt and removinghis 
materials, provided he gave security, had been 
carried out. it would clearly have amounted to 
an altered contract, which would Uke the place 
of tbe original contract uuderseclion ti:jof the 
Contract Act. It also seems clear from the 
Divisional Forest Officer’s letter of 2dth 
September 1910 (Exhibit 64) that he wae 
not allowing plaintiff to go on catting timber 
and otherwise exploiting tbe cor<pe, because 
in hie view, this meant his spending more 
borrowed money and lessening the cUaoce of 
recovery of the outstanding insUlments. 
Tbie IS corroborated by plaintiff's evidence 
that lie was told by the Divisional Forest 
Officer that he would be allowed to cut the 
standing trees and take away his goods 
ifhtgavi wcunVy, and by tbe Admission in 
paragraph 4 of defendant's written statement 
that Government evnfi teat the remaining 
portion of the wood. Tbe proposed arrange- 
ment about plaiutiff’e giving security fell 
through, and the original contract was cer- 
tainly put an end to at any rate in September 
1910, when the Forest Department refused 
to allow plaintiff to carry on further opera- 
tions, unless he furnished good security 
The term of the contract, it may be noted 
did Qot expire till 30th September 1910. ’ 

No doubt, it is true that plaintiff was 
not prevented from cutting further timber 
at the time of the atiacbmeot, and that 
Government are not to blame for the 
obstioles in the way of further exploitation 
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due to water enfsriug the coupe in July 
and plaintiff’s coolies ruDoing away. If tbs 
Forest Officials had exercUsd due care io 
proceeding so that their action could have 
been justified under section 92 of the 
Forest Act, Government would have bad 
a much better case. Bnt as it is, tbs Court 
can only presume that their action was 
taken under clauses 3 (o) and (p) of tbe 
agreement, which is consonant with the 
facts for the reasons already given aud 
which at any rate givea Oovernment a 
better case than if tbe action of attach tug 
and confiscating plaintiff’s materials is 
treated as entirely unjustifiable. And this 
is in no way prejudicial to appellant, 
because it it the case put before the Coort by 
his Pleader. 

The mere fact that defendant failed to 
pay the three instalments, and had no other 
means to pay what was due, could oot| of 
course, justify the attacbmsnt of tbe 
materials. Under the agreement plaintiff 
had free possession and control of tboM 
materials subject only to the restrictions as 
to paases for removal, etc., specified in the 
agreement. 

In my opinion, therefore, the Conservator 
most be taken to have put an end to the 
agreement under clause 3 (o) and to have 
acted as he did under that and the copneeWd 
clause (p). The fact that under clauss (o), 
there has to he a notice in writing servsd 
upon the contractor, does not prevent this 
clause operating, because this Qualification is 
introduced for the benefit of the party te 
whom such notice most be given, and it may 
accordingly be waived by plaintiff under tbe 
principle qfuiibH p»te$t rcnunicare juri pro te 
tni^Ncto, just as notice of dishonour of 
a title of exchange may be waived by tbs 
dnwer or endorser (c/. Broom’s Legsl 
Maxims, 7th Edition, pages 533-4). There 
lanodifficolty abont tbis, as appellant esW 
the Court to treat the case as one in which 
the agi^meot was put an end to under this 
clause (o). 

This being so, the question arises whether 
Government are entitled to recover I be tbres 
unpaid instalments in addition to tbe pro 
perty confiscated and money retained under 
clauses (o) and (p). There is nothing in those 
wSCTVing any such additiouaJ right, 
oongh provision is made for saving ooT 
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right of the Secretary of Stote for aotecedent 
breaches of contract. The whole agreecoent 
ia also of an elaborate nature, in which it 
appears to be intended to specify all the 
disabilities and restrictions to which the con* 
tractor ia subject. 1 think it is clearly a 
caae to which tbe ordinary rale of constroc* 
tion, etprisM Hniu$ e$t eicltutpy aUeriut, most 
be applied; and that the provisiona of claases 

(o) and (p) must be treated as exhaostivo 
in regard to the remedies available to Govern* 
ment in tbe event of the agreement being 
put an end to by the Conservator. This eon* 
siroction does not seem unreasonable, be* 
caase Government might, and probably in 
general stand to. gain much more thau was 
actually doe. by the confiscation, etc., 
anthorised by these clanses, and the clause 

(p) has probably been framed on the basis 
that the risk of lose in aiieb a case may 
be safely taken by Government. If this is not 
the intention, then it should have been made 
clear. In this connection it may be noted 
that a contractor cannot get relief from the 
stipulations by way of penalty contained in 
this agreement, es be might otherwise do 
(where they press hardly) onder section 
74 of the Contract Act. because of section 
84 of tbe Forest Act, which expressly applies 
to the agreement. There is, therefore, all tbe 
more reason for the above construction of 
clansee (o) and (p). as in such a ease one 
beneficial to the person subject to tbe 
penalties imposed should, where otherwise 
justifiable, be preferred. 

In tlie present case Government have 
recovered 4,035*1 4*0 es against Rs. 6,431 
due under tho contract, and have the benefit 
of the timber which remained nneut by 
the plaintiff, so that the eqnities are not so 
very much in their favour. And it certainly 
would be inequitable that they should be 
entitled to recover Re. 4,834.4*0 in addition 
to the Ka. 4,035* 14*0 already recovered, and 
thus make a constdemble profit out of the 
pUinfiff'e breach of agreement. 

For these reasons, I bold that tbe three in* 
atalments, in respect of which tbe warrant was 
issaed by the Collector, are no longer payable 
or clue to Government, and. therefore, that 
section 81 of the Forest Act dee* not authorise 
the recovery of those instalments under the 
provisions of the Bombay Land Revenue 
Code. 
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It may be added that, though Government 
would have been entitled to recover the 
Be. 4,833-2*0, if the contract liad not been put 
au end to and advantage not been taken of the 
provisions of clause 3 (p) of the agreement, c/. 
P, li. .V Ob. V, Bhagirnn Da« OhftlHrbkitJ (l)^ yet 
they are clearly not entitled und«r ordinary 
contract law both to this recovery and the 
penalty provided in that clause of the agree- 
ment Uf. section 74, Contract Act). Also 
as the Conservator subsequently ratifled the 
Divisional Forest 0(bcer*a order of attach- 
ment, which wax passed at the time when the 
first of the three unpaid instalments was due 
that ratifications must, as part of (he confis* 
cation and putting eii end tci (he agreement, 
have retrospective effect under the ordinary 
rule in such cases. The agreement was thus 
pat an end to in respect of the first breach 
of contract and tlie saving of the right of 
the Secretary of State for antecedent breaches 
of contract in elauaeS (o) will not operate to 
prevent clause 3 (p) barring the recovery 
of all three instalments. 

I would, therefore, reverse the decree of the 
lower Court ami grant the plaintiff a declara- 
tion that this eom of Rs- 4,823.4.0 is not due 
from him to defendant in respect of (he 
agreemeot Exhibit 29. An injunction is 
unneceMary in (hit case, as defendant is the 
Secretary of State. I would also allow 
plaintiff hie coats from defen dent (liroughout. 

Pratt, J. C. — I egree. 


/.V A . , iwree rewrged. 

(I) 3 lud. C*». 475; 4* 8. m-. 1 1 Boiu. L. It. 335 . 
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eectiuu >'3 m' Trusts Act mclnOc< pcvion or 
|.<*tir.|U'i.iUv I'ntitloil who represent the 
“f Hie ili*cen?:e<l l»y virtue of inheriCftnee. 
(p 4k3. 4H>U i.j 

Tli«* representative br inliei’itnnce ia to be found 
nccorkliiis; to law ut the iiiomeut of (he death of tUe 
dveeaseJ. [p. +4^. c«i. I.J 
Where, tlK^refure. n Tlimla woman conveyed certain 
]>ni)K'rty by a <1ce<l of trust, aud the trust fnilcsl 
after Uvr deaiL; 

i/efd. that there was a r«>su1(in* trust in favour 
of tiie settlor, orxl, therefore, the property descended 
to her heirs at the time of l>er death. Cp. ^ ] 

Messrit, /. Mchfa and Vibfiakar^ for the 
AppelUnt. 

Me&ars. Jinnaftaodt/dpoilrar, for Reapondenta 
Nos. 1 and 3. 

Messrs. Vai'tlya and 3/cvs, for Respondent 
No. 4. 

Mr. Desaiy for Kespoudent No. 5. 

JUUGMENT.^Tliis appeal ctunei before 
us OH a judgment of Mr. Justice Mucleod 
upon an originating sommoTis for the pur* 
pusa ot deciding certain questions with re* 
gard to a settlement executed by one 
Haknob\i on the llth of December 1^73. 
The summons was taken out by one of 
the trustees of the eettlement, who also 
claimed to be a beiiebcinry entitled to the 
trust property in the events that bad hap* 
pened. The other parties to the aommons 
were the other trustees and all persons who 
could conceivably be supposed to be interested 
as the heirs of the settlor or ber daughter 
Oomtibai. 

The question ccncerning the plaintiff's 
beoehcial interest wss raised io the plaint 
in these terms: — 

The plaintiff ssys that he was born at 
the date of the said indenture and is the 
nearest heir of the said Gomtibai according 
to Hindu Law, capable of taking any beneSt 
under the seid indenture, and submits that 
under the terms of the said indenture and 
a true construction thereof, tbe plaintiff has 
become absolutely entitled to tbe aforesaid 
trust property.*' 

Tbe plaintiff was repre.>^nted in chambers 
upon the summons and had his case folly 
argued by Mi'. Setalvad, but after argument, 
it was decided against him by the learned 
Judge, and having regard to the fact 
that the matter has been fully considered 
and that no appeal has been preferred on 
behalf of tbe plaiutiff, we most take it that 
the question of his interest is finally settled 
against btm. That question haviug been 


settled by the learned Judge, there remaiued 
for deeixion que.stion 8: "In the events that 
have happened, who is the person 
entitled to the property^" It was conceded 
by all the parties to the summons except 
the unsuccessful plaintiff that in the eveuU 
that had happened, there was an intestacy 
and a revolting (rust (ti favour of tbe 
settlor. Then the question arose who were 
or was the heirs or heir of the settlor en* 
titled to Uko the property. On the one band, 
it was contended that the heir of the settlor 
at tbe time of her death was Oomtibai, 
her surviving daughter, and that since 
Oomtibai was dead at the date of the soin* 
mone, her children, the rej^pomlcnts, were 
entitled to the property. On the other 
hand, the tenth defendant claimed that tho 
heir nf the settlor could not be a '>cef tallied 
until the extinction of the beneHcial interests 
which were validly created under the settle* 
ment, and that at the date of such extino* 
tioji, lie was the nearest heir of tbe 
settloi'. 

Now the law as to whot are known In 
ordinary legal language as resulting (rusts 
is s(ate<l in section 83 of the Indian Trulls 
Act: ^"Where a trust is nicapabls of being 
executed, or where the trust Is coaipistely 
executed without exhausting the trust pro* 
perty, the trustee, in the absence of a 
direction to the contrary, must hold the 
trust property, or so much (hereof as is 
unexhaosted, for the benefit of the author 
of the trost or his legal representative. 
Section 191 of tbe Indian SuccesNion Act 
provide! that ‘‘Letters of AdmiulstraboD 
entitle the administrator to all rights betoog* 
ir.g to the intestate as effectually as if the 
admini.stration had been granted at the 
moment after bis death.'* »Similarly> t"* 
Probate and Administration Act, sectic® 4, 
says: — "The executor or ad min is Ira tor, ^ 
tbe case may lie, of a deceased person it 
bis legal represen Utive for all purposes. 

and all the property of the deceased peri^ 

vests in him an such.” That would iocloae 
property falliog Into possession at tbeboe 
of the testator's death or many years 
warda, for all interests vest in the 
represeotative. The executor or adfluo^' 
trator, as (he case mey be. holds all property 
not validly disposed of. for tbe 
beneficially entitled at the moment of ^ 
death of the deceased owner. 
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lu the present cese, we heve to deel 
with the estate of n deceased intestate for 
which uo administration has been granted. 
We have only to find the beneficiary. The 
SttCCession Certificate Act does not on tUs 
facts necessitate a grant of administration. 
The term *legni representative' in section 
of the Trusts Act must in such a case ineiode 
the person or persons beneficislJy enticled who 
represent the interests of the deceased by 
virtne of inheritance. 

The heirs tJten are the legal represen* 
tatives' and they represent the estate of 
the deceased for the purpose of interests 
established by way of a resalting trust 
just as would the eiecutor or administrator. 
Their representation dates from the same 
period and the reversion under the resulting 
trust, wliether foreseen or onforeseen, having 
vested as a transferable interest in the 
deceased, vests on her death in her represen* 
tntive. Thu represeoatative by inberitauce is 
to be found according to law at the moment 
o( the death of the deceased, the ms xini being 
Dttts fucit n.'tj f.unut." 

On behalf of the appellant, it wis argued 
that there could be no veated reversion 
till the SQCceaeioii opened*'. This expression 
is appropriate where there is a claim on 
the death of a Hindu widow enjoying her 
husband's estate, but its use in the present 
case indicates the fallacy underlying the 
argument for the appellant. To use the 
words of the Judiciel Committee in Af on ('ram 
KoUta V. Kfn Koii/ani (I), the widow's 
estate is an anomalcos oue, and has been 
compared to that of a taoant»in*tail. It 
would perhaps be more correct to say that 
she holds an estate of inheritance to herself 
aud the heirs of her husband. Bat whatever 
her estate is, it is clear that, until the 
termination of it, it is impossible to say 
who are the persons who will be entitled 
to eucceed as heirs to her husband. The 
succession does not open to the heirs of 
the husb.\nd until the termination of the 
widow's estate.*' 

Here, the valid life*mterest of Oomtibsi 
under the settlement was merely a 
**partica]ar" estate, by reason of whieh 
the reversionary interest of the settlor 
remained to fall into possession at some 

<l) RC. 776 Hfp, 78ft (P C.);6C. L B **ftj 7 1. A. 
116; 4 Sar. P. C. J. 103: S Rath. P. C. J. 70S; 4 Tnd. 
Jnr. 003; 0 Sbomc L. B. 108. 
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future time, although capable of immediate 
transfer or inberitaoce. 

As Gomtibai was at the death of tho 
settlor both (he sole heir a>d the sole 
beneficiary capable of taking under the 
settlement, her life ioUrest under the settle* 
moot merged in her reversion, on the 
principle that "whenever a g renter estate 
and a less coincide and meet in one and 
the same person without nny interioediato 
estate, the less is annihilated or in the 
law phre>!e is said to ho merged, that is, 
suc.k or drowned in the gj^euter," 2 
Blackstone's Coinmentaries, 177. 

The question of merger was not, however, 
argued and it is sutficient for tho disjioual 
of the appeal to eay that Gomtihai and 
not (lie ippellatit wa" the settlor's heir. 
If that had been the only question in 
appeal, we shoold dismiss it with costs. 
But it is not the only question. There 
remains a question of costs. 

The question which we have dealt with 
in the foregoing remarks appears to have 
occasioned considerable difficulty in the 
lower Court. It was argued on the ^Ut 
of Xovember after the decision of (he 
vase against the plaintiff aod was then 
adjourned for further argument into Court 
under the rule which permits a Judge to 
adjourn a case where be thinks fit for 
argument into Court. 


Inetentu derendaut had been brought 
before the Court by one of the trustees, 
who for his own reasons wished iu hove 
all possible claims adverse to his claim 
disposed of in the originating summons, 
and it was also a matter of oiiicb interest 
and importance to the other trostess because 
they had to docide whether or not they 
held for their co-troatee or whether there was 
a resulting trust for the heirs of the 
settlor. The case, therefore, falls within 
the authorities which have been 
cited to us, irutr/unM. /h rc, J^^^'erg 
V. iraidunM (2) and /a tv Bftckfoit, 
V. BhcktoH (St), both of which appear 
to 08 to justify the conclusion that the tenth 
defendant ought to he allowed his costs 
upon this summons, and that bsing so, he 
IS entitW to his costs of this appeal also 
m ( 07 L. T. 707. l cb. 123; 77 U J Ch 12 

(S) (1907) 2 Cb. 408 at p. 414; 78 U J ct 6H 
07 L. T. 832; 23 T. Ir. R 802. 
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We afBroi tUe decree of ihe lower Conri, 
except in this respect thnt the tenth defend* 
ant is entitled to his costs oat of the 
estate. We dismiss the appeal ordering 
ail parties to the appeal to have their 
costs oQt of the estate. 

Appeal fiismiued. 


CALCUTTA HIGH COURT. 

SecoND Civil AmAt No. 2248 op 1912. 
done 9, 1915. 

Present: — Mr. Justice Walmsiey and 
Mr. Jostire Newbnatd. 
RAGHUNATH JHA— DaresoANt No. 2— 

APl’ELLAilT 

MrtKS 

Ba6u BIRJNANDON SINGH akp otiiRBS— 
Pla] hti pfs— Rb»iko.s 

Oiwt Piwrda'e Ce<lf iAi't XI 1' «/ IKAS), x.336— 

Onie^ pat4gd iri'lAout */ 

8 mif for 'LmiVanoA .tel (.Tl* vf 1^77 >, 8<A, 

U. Art. 11. 

Where * resist SBce is oflrrc*! in an exccutK>e 
pr«esc(iing» an order poiwU without anty inqalry at 
oil is not an ordor under sectiuD Sdh of the Civil 
Proesdnre Cods, leaS, and a suit for the pooscMiuo 
of tho property brought quo year after (hs <ir<ter, U 
Bot bsrrod by Article 1) of Schedule l( tu tl»c 
Liuiitatieo Act, 1677. [p. ‘MS, col. I.J 

Appeal against the decree of the Dlatrict 
Jadge> Darbhanga, dated the 25tli May 
1912| affirming that of the 51 an^if, Darbhanra, 
dated the 28th of Aogust 1011. 

Dr. Rash Behan’ Ohnst and Babas NnrosA 
Ohar^'n Miiter aud Okan<lra Sekhar Perrird 
8inffh, for the Appellant. 

Babas Doicarka Kath Chakravart/if and 
ManmnAan Bose, for the Respondents. 

JUDGMENT. 

Walkslet, J.>-The plaintiff obtained sis 
decreee on hand * 1019 $ against defemi* 
ant No. 1, Ramji Lai Das, and his 
father, and in execation caosed the 
property io suit anJ other property to be 
pat to sale, and himself purchased it on 
April 11th, 1906. Meanwhile, he says, 
Ramji Lai fabricated three bonds, among 
thenft a mortgage*bond parportiog to have 
been axecated on February 25 tb, 1893, in 
favour of Ragbanatb Jbs, defendant No. 
9. The latter obtained ao eaparlo decree 
against Ramji Lai on the basis of ibis 


mortgage. bond in Sait No. 26 of 190G and in 
execation bought the property now in sait. 
In February 1907 ihe plaintiff asked the Court 
to pat him in possession of the property in 
salt, but resistance was offered by Raghansth 
Jha. The Mansif disposed of the matter 
by an order dated Febrnary 18th, 1907. The 
plaintiff institoted the present snit on 
August 8th, 1910, and the reliefs for wbieli 
be asked were, so far as this appeal is 
concerned, for declaration that the mort- 
gage bond of February 25tfa. 1893, the 
proceedings in Suit No. 26 of 1906 on that 
bond and the proceedings in execation of 
the decree were fraadnlent and inoperative 
againet him (the plaintiff) and that be 
(the plaintiff) is entitled to possession of 
the land in salt. Defendant No. 2 contested 
the suit and it is he who has preferred this 
appeal. 

On the merits, the Courts below have 
decided in favour of the plamtiff, and the 
only contention in appeal is that the suit 
is barred by liosifation. It t« said that the 
Mansif's order of February 18th, 1907, was 
an order under section 335, Civil Procedure 
Code of 1862, ir.d that the suit is barred by 
Article 11 of tho Limitation Actofl877, 
beeau.se it was not brought within one yesr 
of that order. 

It is obvious that this contentioo must 
prevail if the order mentioned was an order 
under section 335, Civil Procedure Coda. 

It appears that on February I5tb, 1907, 
the plaintiff as auction-purebaser applisd 
to the Court to be put in possess lou of tbs 
purchased properly, and the Mansif’s ordar 
of the next day was that the Muir should 
go and give him posseMion but should 
return if there was any oppesitioo. On 
Februa^ 18th, the Mansif recorded this 
order: this petition is vehemently objeotsd 
to. The best course left for the apphoant 
ts to bring a suit. Case ts dismissed.” In 
ib ia order, the 'applicant** most be ths 
plaintiff, then aoction-purebaser, and th^ 
petition'* aod the **case** are his petition to 
be pat in possession. 

By section 335. Civil Procedure Code, i^ 
is provided that “the Court on the 
plaint of the purchaser shall enQuire iob> 
the matter of the resistance e • • 

• • • and ps«^ such oj^ 

ibereoo as it thinks fit.*’ We are asW 
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to presame that the Ooort made ao eiKiniiy, 
altboogb no record of each an enquiry ezieta, 
and that the order dismieeiag the decree* 
holder's petition was in conseqnence soch 
an order as is contemplated by section 335, 
Civil Proeedbre Code. Onr attention has 
been drawn especially to the ease of 
Sardhari £fal v. P^had (1), where 

their Lordshipa of the Privy CoDDcii 
remarked that the Code does not prescribe 
the ertent to which the investigation ehoald 
go.” That case may be distingoished from 
the present one, by the fact that 

there was an order allowing certain objection 
to an attachment made by the decree* holder, 
and iteondl;/, by the fact that the natare 
of the enquiry made by the Coort was not 
known, and their Lordships assamed that 
there was acme sort of enquiry. These are 
substantial points of difference, ai>d because 
of these differences. I do not think that the 
principle laid down by the Privy Council 
governs the present case. 

On the other hand, we have been referred 
to two Calcutta casesi where the eiream- 
stances are very similar to those of the 
present case. The Rret ie that of Rak Brhar^ 
Bviock V. Budden Chu*,dtr >inffK (*2). If 
tbe Mansil’s compressed order of Pebmary 
IStJi were expanded, it woo Id be. mutaiit 
mutandi$, very much the same as the order 
recorded by the ilaneif in that case, and 
it was held that there had been no judicial 
enquiry as required by the tection and 
consequently no proper order. The second 
cue is much more recent and it refers to 
the Privy Council jodgmeot; it is the 
case of 5ora< Chandra Bitu v. Tartni Pra^td 
Pal (3), where Maclean, C. J.. held that if 
there wm no enquiry at all. there was no 
order within the meaning of section 333, Civil 
Procedure Code. 

In my opinion, it ie clear that there was 
no enquiry at all in the present case on 
which an order could be based, and that 
the order passed was not an o^er under 
section 335. Civil Procedure Code. Con* 
eequently 1 hold that the suit was not barred 
by limitation. The appeal is diemissed with 
ooets. 

Ntwaooi.P, J.— 1 agree. 


Appeal difmUemi, 

{!) IfiC. (I*. 0.)| icr. A IXIs S Sar. P. c. /. 
Hi, ISIoiI. Jot. 2 in, 

(V) 12 0. L. R.5S0. 

* (•) 84 0. 40li ll C. W. N. 487. 
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COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

RavRpi.>E Petitcom No. 31 op 1013-14 op 
jAi'NPoa Diivacor. 

April 10, 1915. 

Prfteni'. — ilr. Holms, S. M., and 
Mr. Campbell, J. M. 

NIRMAN SINGH and OTHeas — Pc.AfHTipps 

— ApPBLr.AKTS 
fertile 

BAHADUR SINGH axp oTseas*^ 

Ds PB.y PAX r* — R e sro n i>e xts , 

S.-W.t. Rent Aft {Xt! pf lIMi), 

T.ftpnuf^r^Offupnne^ ••Sht, oe-tHtoUie,,* •/. 

A pcr»oii wIk) lits beri) iu (vtftspsBsou for tweivr 
years wiihooc (}iernnBcae itf ihc sriNiAefn.-, i.vea if 
tKat i^rkMl of twolvo remra wu completrrt 
befors lbs pment Tenaory Acl caino iuto force, 
cannot W said to havo neouiretl oreonaaer rinliB 
in Ibr hoUlug. fp. 445, col. p.j ^ * 

gtftH Bat yamim Pro.orf r. B/>m Etniftr, Selectotl 
Decision No. S of 1010. followod. 

^ Second appeal from the order of the 
Commissioner, Uenares Division, dated the 
dth June 1014, reversing the order of tbe 
Assistent Collector of Jaunpur District, in a 
case of eifrctnent under section 58/63 of 
Act 11 of 1901. 

JUDGMENT. 

Hota«,S. M.— 13M. 191 .^)— 1 am 
unable to agree with (he finding of the 
officiating Collector with powers of the 
Commissioner (hat (he defendants had 
acquired occopancy rights before tbe 
passing of Act 11 of lOdl. Under section 
8, Act Xll of 1881, only tenants who 
had actually occupied or cultivated laud 
coutioQOQsly for twelve yean had rights 
of occopancy and under that Act a mere 
trespasser could acquire no right under 
that section. The evidence in this case U 
rather meagre. The small plot iu question, 
of about two-thirds of an acre, was recorded 
as u tank in 1288 FaMt and in 1307 
Fatli the defendant was recorded aa tenant 
without paying rent for 14 years. There ie 
uothing to show whether the land is now 
cultivated, but assuming that it is, ha 
baa been iu possession for some 27 years 
without paying rent ut all. It would appear 
that he began to cultivate a portion of the 
Unk without (he consent of the land-holder 
and thera is nothing to show that the land- 
holder consented. Bahu ifat yarain Pratad 
V. Sum Knmar (1) 

governs tbe case. The 
OBl7 poi.,t i, that tb. plaintiff in fa, a 
(I) Selected Deewuu Ko, 3 of 1910, 



445 INDIAN 

KOYATTl HAJC r. COVAMAif ACT?1 HAJI. 

ploiut cnlN tlie defendant a nnn'OccQpancy 
e^-nfiid, hilt I think the explanation of 
this i:< to be found that the plaintiff merely 
followed the entry in the po/iMa> paper. 

I >You1d .set aside the order of the 
Collector and restoi'e the order of the 
Assistant Collector, respondent paying eoeU 
til 1*011 ghont. 

CAuniKM., J. M. — I agree. 

.'Ipp'-ir/ afintrfti. 


MADRAS HIGH COURT. 

ArrKAi. AOA(S:<T Ohdkr Xo. Id5 or 191-t 
October IX 1915. 

PreAcnf:^Mr. Justice Alnlur Rahim and 
Mr. Justice Sper»cer. 

CHIRAKKAL PUDlAMADATHLWfMAL 
PERlNUAtl KOYATTl HAJf^ 

P BTITJ ON B H —A rrt I. I.A MT 
rertwi 

CHIRAKKAL PUDIAMADATHUilMAh 
PERtiNGATf KOYAMAN KUTTY 
HAJI, KARJfAVAN anu MAXAGER or Hf.s 

I’a/va^Ai and ANOTUCA 

CnuNTBa*r6TiTir>Hcits-. RKsro.Nox.vri. 
SwecrMK/M fVrnftV.i V.IW ( J/n A*? « 

pr>ivi*n«*<J ttf L>t»p_Ksrar* 

A krirar or fsinily ncttlcmviit amonff the rucmWrs 
of a MiilifimmsilAti funhiy io*vi*rnvil hy Utriimak* 
knueynm hitw mn in rW following 

"Till* nmiiopi io. n4>^iuirc<l Uy th« nieibbvn of oach 
MiviiAi Bs rhvirowh a« wiOl aii th«>e (b«( aiay be *o 
4C(|uirod, pIiaII. on ilio dcBiU of such BiNiuirerN. lapco 
only (o tlipir MixtAr’* 

HfUl, thBt there was nothing in the IkBgiuige of 
the lofttrnmeni 1 r> tlom dut the acquirer of the 
property dflmrrcU hi in -u If from dcaljug with it 
<lnring hit lift^.liiac eillicr by alioHBijon r«/ee I’lru# 
or by iiicunr r»f « Will, itn<l I^bi, iben^forc, * legBtr<* 
clsiiniiig under uiivU a Will umde by »ucli a iiioniWr 
WBB a^iHta /tfCiV cntitleO to a incccMion ecrtiBma 
Cp. col. 8 ] 

Appeal against the order of tlie District 
Court of Korth Malabar m Original Petitions 
Nps. 57 and 115 of 1913. 

Messrs. C. Mndkafun Nair aod J. L. 
li^fario, for the Apj^ellaiit. 

Mr. A. Suudaram^ fer the Reepandents. 

JUDGMENT. — In this case two persons 
applied for certificate of succession to a 
deceased man. who was a member of a 
Mahammadun family tn Malabar. The 
appellant was an (tnanrfrarua of the deceased's 
fiJUdsfciand the respondent was the koma <in 
of the (avtuhi as well as of tbe main tanpcd. 
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The appellant asked for a certificate with 
respect to certain property, which he alleged 
was the self'scqaired property of the 
deceased. The learned District Judge has 
diemissed tbe petition of the appellant, on 
the ground that by virtue of a certain 
k<ifitr whatever property the decaaied 
might acqnire in his Iiie*ticne, belonged to 
the MiosAi*; so that the ill under which 
the appellant claimed the certificato was 
not operative in respect of the property of 
tbe deceased. The kirttr is a family 
8*Hlement and what is its effect, so far as 
this matter is concerned, depends upon the 
proper interpretation of paragraph 5. What 
that paragraph .says is: ''The properties 
ac^uireil, hy the me m bora of each taiuschi as 
their own as well as those that may be so 
aeqaired, ahall, on the death of such acquirers, 
lapse only to their favath*." There is 
nothing in this langoage to show that the 
acquirer of the property debarred himself 
from dealing with it during his lifeAirne 
either by alienation tnfer lunv or by means 
of a Will. All that it says, is that on bis 
death the property shall descend to tbe 
/owflsAi*. Thi.s is like any similar provision 
in an ordinary Will and it does not prsclade 
the person making such a provision from 
dealing with it in his life^tims either by so 
infer nroe or n testamentary dispoeition. We 
think, therefore, that the appellant has a 
prima fn^ie title under the Will to a 
aucresaioQ certificate. 

But there is also another question in tha 
case which h^a nnt been clearly determined 
by the learned District Judge, and tli»l 
is whether the properties in qaestion were 
tha self*acqnisitions of the deceased or he* 
longed to the family. If they are not the 
self*ecqaisitioris of the deceased, then the 
Will in favour of the appellant cau bare 
no operation. The District Judge has not 
come to any finding on the point. He 
touches on the point, hut leaves if undecided. 
Before the •petition could be disposed of. 
there ought to be n finding on the question 
whether the property was the self'Scquisitioo 
^ the deceased or family property. 

District Judge finds that it is 86lf*scqo*Y*d 
property, then the appellant would be 
titled to a snecession certificate. With these 
obwrvationa, we remit the case to the Distr»" 
Judge to dispose of it according to ** 
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will be open to each party to adduce fresb 
evidence. Tbe coats will abide tbe result. 
AppeaJ alUweil •, Com rennadn/. 


COURT OF THE BOARD OP REVEXITB, 
CNITED PROVINCES. 

ReCBNCS PsTlTlOK No. 11 OF 1914*15 
OF FrzAitAo Distmct. 

March 10 . 1915 . 

Present:— Mr. Holms* S. M.» asd 
Mr. Campbell* J. M. 

MATA DIN SINGH a 24 d otuiis— 

U B Fe X (» ANiA — A rre laa bts 

rer4Ui 

DWARICA KURMt— Pi.AiMTirr— 

Rbffomdbkt. 

OmJA Ii 0 H> Act (fX/r 0 / IM9). «. 103 (d) (c)^VIry^t 
9j*«tnt4nt—C^iitF«nMHon, ihU fpr—yfetfoi'H pcrttf— 
Limitation. 

A suit for compeiiistion for Ulrga) •jfctmeni 
soder McUon lOB (ft) (r) of the Oudh R«nt .ict, lies 
SAioit tlM> IttiUliolclcr aloiM siul tlir on<ire l»0(lv 
of (ho InndlorOf ir oo< a DCcesMrj porry (o rucb 
A ruil. [p, MT. eel. 1.1 

TliOgsli llic plsintiff way Wlnff a teit for oetnpon* 
latioA bctvrueii any tiaie fruai ll»c date of (Im 
illotfsl elrc(men( up lea year after tbc dale of (h» 
recovery of peBiepaion. yet kc con only ifet vnm* 
1>ouiMi<in in rei|>ert of cbo ttme tlunnn th# year 
preuedlug tUe brinpiiff vt the ault in wlikli Iw was 
out of poeaoMion. Cp. 447 . cel. 

KoMhi fiitth r. 9AeMy«, Selected Heeicrona 

No. 19 of 1992 . followed. 

Second appeal from the order of the Core* 
misaioner, Fyaabad Diviaion, dated the Idth 
September 1914 * ronSrming that of the 
Assistant Collector oC Ky^abad District 
m n case ot recovery of compensation. 

JDDOMBNT. 

HOLUS* S. M.«(liarc 4 4lK 1915 )— I may 
dispnae of a minor point first in this case. 
Ground Ko. 2 has nothing in it. The 
respondent has every right to sue the 
landholder alone for compensation under 
section 108 ( 9 ). 

The appellant contends that* under 
Kaahi Nath Sini/h v. Shnatju ( 1 ). the 
respondent is entitled to recover compen* 
sation only for the time he was out of poa* 
session during tbe year preceding tbe date 
on which he instituted the suit, that is to 
say, the 121 st November 1913 . The respond- 
ent alleges he was wrongly dispossessed on 
the 2 &th June 1912 ; the suit for recovery 
of possession was decreed on tbe 28 tb 
^< 1 ) Selected pseieioo No. 19 of 1698 . 


November 1912; and be was restored io 
possession on the 24Qd January 1913 by 
order of tbe Court, The Board liavo held in 
that Selected Deci.aion that dispossession 
following on illegal ejectment is a continu- 
ing wrong and that n plaintiff may bring 
a suit for compensiition under section 1C8 (9) 
(r) between any time from the date of the 
illegal ejectment up to n year after (he date 
of the recovery of possesaion, but that he 
only can get compensation in respect of 
the time daring the year preceding the 
bringing of thesoit in which he was out of 
possession. The respondent. Iiow'over, argues 
that he is entitled to get compensation for 
the whole perio<l of his dispossession. Ho 
urges that, as he lias a year rri which to 
bring bis suit after the date of his restnia. 
iion. if he could not do this oiid wiitod 
till the last moment, he w'ould be entitled to 
nothing; whereas if he w*ere to bring a 
suit before the date of his restoration to 
possesaion. he would have to sue again on 
account of the compensation for the subse- 
quent period until his restoration and that 
this would result in an inconvenient 
multiplicity of suits. He. therefore, asks 
me to dissent from the Selected Decision. 1 
agree with the observations of the Board 
of leOi, that it would have been more 
convenient had the law allowed the period 
of limitation in suits under section 108(9) 
(o) to run from the date of restoration to 
possession, limiting the compensation to three 
years as in the case of mesne profits; but 1 am 
unable to agree with the appellant's argument 
that this is the present law. without any 
limitation as to the number of years* 
compeosation to be given. If a plaintiff 
wiehes to avoid losing compensation for 
some years, clearly be has a remedy by 
bringing promptly a suit for recovery of 
occupancy under aecttoolCS (10) and a suit 
for compensation under section 108 (9) (o) 
at the same time within a year after tbe 
illegal ejectment first took place. It is true 
that the interpretation adopted in the Selected 
Decision creates one difficulty. If the trial 
of the^e suits lasts some time, the plaintiff 
might be entitled to fresh compensation 
from the date of the institution of the suit 
till the date of bis recovery of occupancy. 
Whether he would have to bring a fresh suit 
or whether bis compe&aation could be award- 
ed in tbe aqit referred to, need oot be dis- 
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caused here. T)ie Bonrd of 1892 io their 
cleridion came to Xio deKnite oonetosion ra to 
this. 

1 see no eaflicient reason to dissent from 
Kuifhi Xalh Sixt^h v. ShainSu (1). Tins beinff 
so, it seems clear and rs praeticAlly not dis> 
puted tl)at there conld be no kkarif crop on 
the ffroond of any kind between 21st 
November 1912 and the date of the rabt 
crop bein^ pat in. 1 would set aside the 
orders of the lower Courts and dismiss the 
aoit for compensation* parties bearin^r their 
own coats in all Coarta in the circom* 
stances. 

Campkell, J. M.-^l a^ree. 

Appfdl of^oirnf. 


BOMBAY HIGH COURT. 

Seconu Civil Appeal No. 216 or 1914. 

August 1915. 

Prereat: — Sir Basil Scott* Kr.* Chief Jostice. 
and Mr. Jastke Batchelor. 

RANGAPPA NINGAPPA IMMADI 

AND OTSERa — DRPKKOANtS«-APPELUNTS 

verna 

VENKATDHAT LINGANBHAT JOSH! 

AND ANOTHER — PLA]NTTPP><»«RC6P0NDeNrs. 

H»mNu Xmic— / orM» 

Lingaj'at/orM of fosbi* <!<«*« nJ 

In oiiler to <)etcrniinc wlietber a marHscr is in 
the HinJn form or io the Limfa^t 

form, tbo Court must considrrthe marriage sen 
whole nther then tbe psrticulsr cercnoDies ner* 
formed, [p. 440, rol. I.J 

If the ceremony performed is not s Hindu cnsrrisgs 
ceremony M S whole, the ye^Aj or hss 

no right to demand the msmsgc fees. [p. 440. col. 

TFemen Jfiffonnaik Jtuhi r. BalAji ifuMyi Ptiit 14 

B, 167. ezpUined. 

Second appeal from the decieion of the 
District Judge of Dbarwar, in Appeal No. 88 
of 1912, reversing tbe decree passed by the 
Sobordinate Judge at Dharwar, In Civil Suit 
No. 227 of 1911. 

Mr. Nilkanth Atmaram, for tbe AppelUnte. 

Mr. S. V. Poklor, for the Respoodeot. 

JC DG51BNT.— The contest in this case re- 
solves itself into this, whether tbe caremoni* 
n!« oVserved by Bingayats in marriagee are 
to be regarded ae a whole in deciding whe- 
ther or nut the village fframopofihya is 
entitled to perform tbe ceremony, or whet bar 
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the ceremony can be split up into parts, and 
if it is found that some part of tbe ceremonial 
si similar to that according to the Br-bmin 
ritual, the firnm/rpadhya can insist upon 
payment of fees in respect of such part of 
the ceremonial as may have been performed 
by aivtther. The point is stated exceediog- 
ly well by the learned Subordinate Judge, 
Mr. Wagh. He says: 

ft is urged that some of the ceremonials 
AQch aa the fastening of the mangcf#ufra and 
the kanknuflkar/x are common to the Hindu 
form and the P'incAa Kaht form, and that, 
therefore, the fastening of tbe maitfalsiUra 
and the kuukttntihara in the Pancha fTrifos 
form of marriage entitles the plaintiffs 
to the fee appropriate to the Hindu 
form. If tbe ceremonials of the DrahminSi 
the Jains and tbe Lingayais art com* 
pared, it would be found that they agree 
in some points and are divergent in 
others. Tot they have their oharactertslic 
bask differences anting out of the faith on 
which they are founded. It would not be 
right, therefore, irom tbe common eircuin* 
stance of the faeteniug of the manyaUutra 
or of the wrist thread or the throwing of 
rice on the bridal pair to say that tbe 
ceremony is Hindu in form and that tbe 
fcatondar yoMi U entitled to his fee. We 
have to take the marriage ceremony as a 
whole and determine whether it is in ibe 
Hindu form or in the Poncka Kales Lingoitcl 
form. If it is tbe former, the yoMi is 
entitled to bis fve, and if it is tbe latter, 
he is not.*' 

The coDtinry view is stated by tbe Distiiet 
Judge who, after consideration of the cssss 
cited to him, namely, Raja valad ^AiVopa f* 
Krishuabhat (1), I Kama a Jagannoth Josh* f> 
BafojV Atasoy> Pu^x7 (2), and v. 

^angadknr6Au< ($}, says: — 

*‘I am, therefore, of opinion that the Court 
most consider the particular ceremonies ps^ 
formed rather than the marriage as a whols 
and that even if xome ceremonies, whstbsr 
optional or obligatory, were performed whiflb 
plaintiff himself could not perform, and 
which he can, therefore, claim no fees, 
fact does not debar him from claiming fses 
on account of other ceremonies which were 

(1) aB. 232. 

(2) J4 B. 167. 

(3) 4Mormlu. 


LlKOAjfBBAT J0S81. 
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ftota&lly performed and whiob plkio^ff coaid 
porform, and is entitlsd to perfonn. in the 
ordioarp cooree in the ca^te of marriages in 
the oaato of defendant No. 1. The addition of 
some eerecBonies which plaintiff oonld not 
perform and the omission of others which 
wonld necessarily hare been performed had 
plaintiff officiated, does not affect his right 
to recover his proper fa«8, if any, on aeconnt 
of each ceremonies ss were performed.*’ 

We are of opinion that the view taken by 
the District Jndge is based upon a misap* 
prehension of wbat was * decided by this 
Coart in Waman Jogannath Jotki v. B*itaji 
Kuiogi F<Uil (s^). The jadgment of the Sob* 
ordinate Jndge, with appellate powers, 
reversing tbst of the Snl^rdinate Jodge, 
was there nndsr appeal to the High Coart. 
The Appellate Coort’s opimon was that "the 
plaintiffs were only entitled to recover in case 
a marriage was performed in any of the 
modes known to the Hindu Law, or in the 
mode described by Mr. Mandlik with respect 
to castes other than the Brahmin caste, and 
that the marriages in dispute being not per* 
formed in any suoh way, they were not each 
marriages sa thsy were entitled to recover 
less for in virtue of any right acitnired by 
l^rant or prescription.” The High Court said: 

We agrse with ths lower Appellate Court 
that, Qnder such cireamstances as he thinks 
eiinted hers, there would here been no intra* 
sion on the plaintiff’s privileges which would 
give them a right to recover their fees from 
the vajmnn as laid down in the dsoisiooa 
of this Preaideaoy.. .But no issus was eapress* 
ly raised as to the manner in which the 
marriages in qnsstion wers performsd; and 
althoogh in ths coarse of ths hsaring, some 
evidence was given on the subject, neither 
party, we think, clearly understood what 
was the real issue between them on that 
part of the case.” Therefore, the iseoe was 
sent down to the District Coart: "What 
ceremooies were performed on the oeoasions 
of the marriages, or either of them, and by 
wbomt*” We have referred to the record in 
that case, and we 6nd that the learned Dia* 
trirt Judge, after stating wbat ceremonies 
were, on the evidence taken on remand, per* 
formed, stated hie opinion that "the cerS' 
roonisl enomerated by the late Y. K. 
Mandlik in hie Hindu Law, as observed by 
lower castes, was not followed on tbeee oeca* 

99 


sioos.” That was a con6rmation of ths in* 
ference drawn by the lower Appellate Court 
whose judgment was under appeal to the 
High Court, and upon that hnding. the Court 
confirmed the decree of the First Class Sob* 
ordinate Judge, with appellate powers, with 
costs. We take that as an authority for the 
opinionotthe Subordinate Judge that if the 
ceremony performed is not a Hindu marriage 
ceremony as a whole, the foshi or gramopadh i/a 
has no right to demand the fees. 

We reverse the decision of the lower Appel* 
late Court and restore that of the Subordi* 
nate Judge with costs throughout upon the 
plaintiffs. The croes'objectiooa are dismiss- 
ed with costs. 

Dserre vererrwf. 


COURT OP THE BOARD OF RBVfiNUB, 
UNITKD PROYINCES. 

Rsvsnoc Pstitioh No. 39 op 1914-lfi 
OP Svmspiia Dimicr. 

June 14. 1014. 

FrcMMt:-*Mr, Holms, S. M. 

HARPAL SINOH— PLiJKtipp— 
ArrtLUNT 
rtrsH* 

KANDU17A BUX MISIR smp otbsrs— 

U BPS a DAMT 1 — Rb HPO K OB fi ts. 

ArfitfrafivA A«l (X1T oj 1908). i. )7 — Compi^mus 
it CtiH 

vf iM«r it not antor^^ 

Lasaa, tdmiaaikitHjf af, ia 

A prerious suit for cjeetiaent nas eoaisrootlied. 
Aamlahttma wai writ<«a«od tiled iothevouri. A 
lease wai eirootcU eo tUu wtno dato Riving partieo. 
lart of Che (rma upee which tbo laDcl was to So held 
by ibe tenant. The Imm wee a perpetual loaee, boi it 
wae 1 KX regiatered. latlM Che leave waa 

mentioned bnt the terna were not ueatioaed: 

Uaid, iu a aohecquoDt aoit for ojeetmont, that the 
leaaa, not. hriog rogiatared, wea ioadniieahle in 
ovidaaee. [p. 460. coL l.J 

Second appeal from the order of the Com* 
mUsioner, Fysabad Divieioo, dated the 13th 
October 1914. reversing that of the Assistant 
Collector of Sultanpur Oislrict, in a case of 
ejectment under acotion lOS/8 of Act XXII 
of 1886. 

The appeal first came up for bearing on 
the 11th of March 1915 when the Court 
pnsaeci following 

ORDER. — The lease which was ezeoniedon 
the same date aa the suleht.ama, on tha dtb of 
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June l$S'2, wn% ia /avcnr of the present appel. 
lunt, florptiljJingh, as to whom there i« a 
ending of fact by the AesisUnt Collector that 
he U the nephew of Sheoraj Singh, the 
huibanJ of Bilaai, It la on* 

dUpoted that after .I/wuai wo ^ Bilaai died, 
Hnrpiil Singh snrreedetl to the holding, 
though the appellant aays she d;ed twenty 
years ago and respondent says she died ten 
or eleven years ago. It it clear then that 
the respondent ti^ated Barpal as the heir of 
J/nrammct Bilsst, ts there is no allegation that 
he was given the land in auy other capacity. 
He pays the same rent as Bilaai paid and 
as. was entered in the stffcAwawrt. One of the 
respondents, the f«j»>»6ardflr Kanhaiya Baklieh, 
who issued the notice of ejectment in i$i2 
against Bilaai, apparently gave the 

porta, but the reapoudents contend that it 
is inadmissible in evidence as it was not 
registyed. If this contention is correct, the 
a^ealmust fail. I feel, however, some doubt 
whether in a case of this sort the putta which 
was executed on the same date as the 
ttuUknama and wae mentioned in it, should 
not he considered an integral part of ibe sufek* 
uama and as such not liable to be registered. 
Adjourned to look up rulings on this point. 
After the ndjoorijed hearing (he appeal 
again came up for hearing on the 14th June 
1915 when the Court passed the following 
JUDGMENT T he $nUh uamn men tion s a 
potto, but does not call it an isfimran (per* 
petaal)) lease Its terms then are oot em* 
bodied in the WcAnomo, and it is ioadmia* 
sible in evidence aa it was not registered. 
Appeal dismissed with costs. 

Appeal 


SIND JUDICIAL COMMISSIONEA'S 
COURT. 

First Oitil Aprsai. No, 17 or 1913 
April 7, 1915. 

Preeent:— Mr Pratt, J. C., and 
Mr. Boyd, A. J. C. 

Tbb firm op RAJARA51 NANDLAL — 
PLA I Ktl PPS » A r S B LLAMTS 


teretfs 

Tfls FIRM or ABDCli RAHIU^ 

DersNUANTS — RssrcKDSKTS. 

Oontraet Act (/I of 1072), m. 90. >OS^Jgemt 
MponMMttif<if,for an trr^r 

U ^ndfmntfVf whetAer csiwe ^ 
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rcscMioA ^ ccntract^Stffieunt do 

en termiivi/ioa c/ coaTrecf. 

An AgonC is not responfilhlo to hiA priooipal for 
aay lost cAusod on account of an error of jodg* 
meat, provided be eseroUee reaaonablo ilcill aod 
diligence . ( p. 45 1 , ool. 2 .^ 

Lafaaai yitrtitt Company V. 7.c9Ufl<lii 

(1SU9) 2C]i d92i G8L. .1. Cli. 699; 46 \V. R.74 8I 
L. T. 354. 15 T. !•. K. 43'). referred to. 

1"iO pmmiso of ntdomnity is an implied tom of 
the contract of agency: hence the refusal of the 
principal (o imiemnify ihe agent for any net clone 
by him in the cnam of agency iuiclfice him to 
reecind the eoniraet. [p. 402. col. l.J 

WhciT an agent, who has entered into a conlcnot 
in hia own name for the pnrchasc of goods deliverable 
at a future dale, roeclads the contract of agonoy for 
saJBcient caete before the period of terminatiea, the 
priitcijMl ia entr(le<l to credit for the price of the 
gonda on (he date the Iwainesa ia ternunatet). fP* 
col. 2.; 

La^fi/ w. Hill, frntclt^’g CMtm, (1674) 18 Eo. J8fi 
43 L. J. Ch, 551; 30 L. T. 464; 22 W. R. 584. referred 
tti. 

Appeal against the decision of the Ad- 
ditional Judicial Commiesioner of Sind. 

Mr. BupchanJ Bilcram, for the Appellants. 

51 r. irudAumef OodAuram, for the Respond- 
ents. 

JUDGMENT.— The facts in this case, ex- 
cept in details which seem to us to be of 
little importance, are not really in dispute. 

The plaintiffs in the Ponjab employed (he 
defendant a to do business for them as commie- 
sion agents in Karachi. The defend ante from 
time totifflo and in accordance with instroo- 
tiona received from the plaiotiffa entered into 
contracts for (be purchase and sale of foons. 
Forward contracts for the purchase of toond 
of February, March and April deliveriee 
ware made by the defendants in accords^ 
with persona) iuetroctions given by plaiotme 
manager who hod come to Karaobi for that 
purpose. The toona cf the February “•* 
livery was re-sold at plaintiffs’ instruct*^ 
at the end of February and the transaction 
resulted in a loss of Re. 1,972. , 

riaiaiiffa* manager then left Karachi aw 
subsequent instructions were given by leller 
and by telegram. 

Plaintiffs had not paid for the Febrce^ 
W, but on the 15th of March (he plairbW 
wrote Exhibit 5 to say that they 

ashamed but were making errangemeute » 
find money to meet thia Ives. Go the IM 
March, the defendants drew a hondi for /*»• 
500 on the plaintiffs which they did ^ 
honour. 

On the 17tb of March defendants 
graphed (Exhibit 6) to the plaintiff* »««*“• 
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to pAytheAuu^i and remit ta^noj to 
pay tha amount of the la'is and to enable them 
to take delivery, failing wlnoh they won Id 
be obliged to aell it. 

Plaintiffs leplied by telegram (Exhibit 7) 
and by latter (Exhibit S) on the 2Ut March 
asking the defendants for a week's time 
promising to arrange for payment and re« 
(laesting the defendants not to sell withont 
hearing from them. The telegram contains 
the words ‘\Set(led with Mukamdin." This 
Mokamdin was defendants' man who had 
been to see plaintiff.*. It was plaintiffs* ease 
in (he lower Court timt the demand for 
indemnity had been settled by their giving 
Mukamdin a prn>note for Cts. 2,000. But 
the lower Court has foond that this story is 
absolutely false and no serions attempt bas 
been made before us to dispute the finding of 
the lower Coort on (he point. 

The defendants replied (Exhibit 0) on tbe 
22nd March, reiterating the demand made 
W payment in Exhibit Cand stating that 
DnlesB they were put in funds they woold 
have to sell. 

Plaintiffs replied on the 25th March 
(Exhibit l.'l) giving the defendants instroc- 
tioDS to deal with the toorin of tbe March 
delivery as they thought best, either to sell 
or to take delivery and give it to a European 
office on ''unfixed rate" terms. 

The vendor of the March delivery did 
not make miti kf*nri^ i. t., did not fix a date 
for deli I ery, and the 5Iarch oontracts wero 
eettled at the rates prevailing on the last 
day *.f March. 

In other words, the defendants sold on behalf 
of plaintiffs on the :lJ8t of March^bnt 
after doing so, they sent to the plsintiffs, the 
following telegram (Exhibit 15) on the let 
April 1912 

"Rajaram KaiidUl. Bhalwal." 

Accept B, C. I inform yon that the 
iooria of 51 arch will be settled and inform 
you aboQt April toer/o that neither yoa 
paid my receipt, nor you sent remaining 
amount nor yra sent rapeee for depoeit, 
hence on registeriog this card in Poet Office, 
1 Hhall dispoee of tonria of April at my 
discretion in yonraccoant, any work write me. 
Ist April 1912 Abdul Rahim Haji Fatehdio, 
Karachi Unnder, written by Atia Mafaoiued.'* 

After this telegram, (he deferidante igoored 
plaintiffs* instructions and sold the April 


(•Kiria on the 2nd, 8th and 9th April. 

The plaintiffs filed this suit for an account 
and the lower Court has debited the plaint* 
iffs with the loss on the February con* 
tracts and credited them with the profits 
on the March and April transactions taking 
the rates at which the deferdnnta actnally 
sold. The result was a decree against the 
plaintiffs for Rs. d81*12*0. Plaintiffs appeal. 
The correctness of the debit for February is 
adfflittml. As to March, the plaintiffs cannot 
complain that the defendants did not set in ac* 
cordance with the instructions given them ia 
their telegram, Exhibit 1:1. The telegram gave 
them the option of selling and the settlement 
of (he rates of tbe illst March, the last 
day of the period of delivery, was made in 
accordance with the rule Jo Z/etfli v. 

(U followed tn Macico’tith v. Mi5o Ci^mar Jiof/ 
(2) end wa.s equivelent to a aale. It is 
contended, however, that if the defendante 
bad acted with skill and reasonab)« diligence, 
they would have taken delivery and disposed 
of the gooda to a European firm on 
unfixed rate* terms. Dut there are two 
complete anawers to this contention. In 
the first place, the defendants had not been 
pot in funds to enable them to take 
delivery or even to pay the margin money. 
It is not alleged that under the contract 
of agency, it was incumbent on defendants 
to use their own capital in plaintiffs^ 
batiness. Xor did plaintiffs allege this in 
reply to defendants* telegram. Exhibits G A 
Exhibit 9. And again, as the rates of tbe 
3Ut March were profitable, the defendants 
acted in the be*t interests of plaintiffs in 
telling according to their instructions. 
They could not have foreseen the future 
rite of the market and, therefore, the utmost 
that could be said against them ie that 
they committed an error of judgment in 
so selling. Bui an agent is not reaponiible 
for an error of judgment provided he exer- 
cises reaeonable skill end dihgenea; Lagunas 
Nitrait Company v. Lagunas St/ndUate (3). 

As to tbe April delivery, 51 r, Rupch end's 
conteotion is that as (he defendants had 
no instructions to sell, the plaintiffs ere 
entitled to the rates of the last da^ of 


(I) (ISIS) 6 Tmiot. 6«>s 20 R R. 502; 2 Movre GfS* 
120 E U. 4WS. 

{tt 90 C. 477: 7 0. W. >J 431. 

(8) (IBde) X Ch. 39/; ea L. J, Cb. gOOj 46 s. 74i 
81 If.T.33^ 15T. L.R.436, ^ 
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April vendors did not m^lce 

miti khfir/. 

Bn* it Ac^mA to UA cleAr tliRt the defend* 
r. ii.s' letter Exhihit lo, ierminefed the 
Affenry on the April and«r section 
2^1. An agreement to serve as ad Agent 
may be rescinded like any other Agreement. 
This lA recognised in section 205 of the 
Contract Act. for >rhen the Airency has to 
last for any particnlar period, the agent 
is only liable to make compensation if he 
renounces the agency within that period 
without sufficient cau^e. Here, no doubt, it 
was an implied term of the agency that 
it should last at least until the end of 
April. But we think it clear that the 
defendants had sufficient cause for renouncing 
and that cause is set forth in their 
telegram. The plairitilTa had failed to 
indemnify them for the February |<»asea, 
they diHhonoure<l the hitwli drawn upon 
thorn, they then asked fora week's time, 
they made a false staUment that the indem* 
Dity had been settled, and up to the 
end of March made no payment at all. 
The promise of Indemnity in an implied 
term of the contract of agency and the 
plaintiffs' conduct amounted to a refusal to 
indemnify and justilied rescission under 
section This default on the pari of 
the plaintiffs justified the defend snts 
rescinding the agency. The telegram. Ex* 
hibit 15, ie written in bazar English, but 
its meaning is very clear, it saye in effect: 

the March account 1 have settled aa your 
agent, but as to the April delivery your con* 
duct has been such that it is impossible to con* 
iinuetodo business with yon— for you have 
dishonoured our hundi, you have not paid the 
losers, you have not pot us in funds to take 
delivery, therefore, 1 shall sell the April de* 
livery, toona without reference to you and 
credit proceeds to your account.*’ This is a 
clear rescission of the agency and the cause 
stated is sufficient. 

The case of Lecey v. Hilf, Crowfev’s Claim 
(4) is in point. In that case, the sto^k •brokers 
Messrs. Crowley A Co., in conaectoeuce of a 
representation by their principal Sir Robert 
Harvey that he would iademnify them for 
losses iiK'urred on the settling dsy of the 

l&th July, continued contractsas to part of his 

(4) (1874) l 8 Bq- I$25 4$L.J. Oh. 861: 30 L T 
48^ 29 W. R. 6^6. » ^ L. T. 


etoek, t.c., made contracts to buy it baok and 
re*sell it on the nextsettliogday, the 20th July. 
The principal failed to pay on the 15tb July 
and the brokers sold on the moroiog of the 
16th. Mr. Fry. Q. C., for the legal representa- 
tive of the principal coutended that the bro- 
kers had no authority to sell. As to this 
•^essell, M. R.. said: — 

**The first ^luestion I have to decide is, was 
such a sale authorised? It was said, tbeoaly 
authority Messrs. Crowley had was to pur* 
chase for the nest account day. the SOtb, and 
they had no riglit, therefore, to sell before that 
day. [ admit that their right to sell before 
that day is not a right ordinarily possessed 
by an agent who haa contracted to boy for 
delivery on a future day. 1 think the right 
depemU on two grounds and that it is well 
warranted on both. The first ground is that 
they did not agree to continue, except on the 
representation by Sir Robert Harvey that 
he would pay on the Friday. He left them 
to contiriae or not, knowing they could not 
continue unless they relied on that represents* 
tion, which he failed to perform. I agree 
with Mr. Kry'a observation that under that 
right, they ware bound to sell eoon after- 
wards, that they had not the right to sell at 
any future time they pleased; but the sale 
took place uest morning, and so no time wu 
really lost.” 

The other reason referred to by JeMsb 
M. R., was the custom of the stock eicbangs 
with which we are not concerned in this 
case. But the ratio deridvm/i in the passsge 
Quoted is that tbe principal's default justified 
the agent in rescinding the agency. Id that 
caae the agent’s dnty ia to sell on tbe date 
the agency is termiuated — for the priocipal 
is entitled to credit for the price of the goods 
on the date the business is terminated. ^ 
here the agency was terminated on the 
let ApHl and tbe plaintiffs are entitled to the 
rates of that day. It U trne that the defsod- 
auts delayed selling and they did so at their 
own risk, for if tbe rates bad fallen *b« 
plaintiffs would have still been entitled to the 
rates of tbe 1st April. But this delsy « 
the defendants has not damnified the plaint*^ 
for tbe sales were at rates better than those 
of tbe lat April. Mr. Rupchaod’s argfl«sot 

that plaintiffs are entitled to tbe rates of the 
doth April is tbe same argument as lh« 
n^ged In lacev v. Bill, ewIey*sC/««W 
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Bfid the answer is the same: “Toa wonld 
have been entitled to this rate if the agency 
bad eontinned, but ae the agency was legally 
determined yooi are only entitled to the rates 
of tbe day when the agency so terminated.** 
We» therefore, conArm the deoree of the 
lower Court and dismiss this appeal with 
costs. 

Appeal diVmiMsd. 


COURT OF THE BOARD OF REVENUE. 

UNITED PROVINCES. 

RaviNUs PiTiTio:! No. I op 191445 or 
Hahibvor Distkict. 

February 97. I9lb. 

Pr««ent:‘*>Mr. Holms. S. M. 

KUNJI MAL— nsPBMDAKT— ArruoANf 
eersH# 

SHEO BALAfC RAM^Pi.aiktipp^ 

RciPO»UI>*T. 

dpm TtHoncf Ati (II q/ (601), m. M. 

ta»AloM^Qr^94Mi4r, 

•ton «/. natuf* o/— 

A tandlerd took foreibio pe««eisioo of a irrov* in 
bis MmiAiteri. Ko coutract to pey rent wMonterod 
into n<ir n«« (here any thing to enow that the teinllonl 
WM adoiitled •« a auUienant. The grore.Hokler aued 
to eject the landlord aa Me aoh^tonant. The CouKe 
below gave a dtoroe for ejectneec. The laedlord 
applied ia revieioh: 

Utlii, (hat If the greee.hotder waa (o be Created 
as a teeaaC, bie remedy was to eoo for poeeeeeioo 
uader Mctioa 7fl of the Tenancy Act within eis 
meotlkei but If he waa not a tenant, a euit ender 
eoctlon 69 did net lie. 

AppKostion for revision of the order of 
the Comoiesioner. Jbensi Divieion, dated 
the ^4tH June 1914, confirming tbst of 
the Assistant Collector of Hamirpur District, 
in a oeae of eiectment. 

JUDGMENT. — There seems to me 
little d<»abt that the Coo rU have taken a 
wrong view of the law. Either tbe grove* 
holder ehoold be treated as a tenant of a 
holding or beahoiild not. What he has 
done ta to sue to eject bie landlord under 
section 58, on the allegation that be is a 
sub* tenant of the land. There is no evidence 
whatever on the record to show that the 
landlord entered into any contract with the 
grove- bolder to pay rent or was admitted 
to the sub* tenancy by the grove-bulder. 
indeed the respondent now changes hie 
story and says that the landlord is a 
sab*tenant only in respect of *07 acres and 


not of the whole area in die pate. *20 aoreq. 
It is true that the landlord is recciadcd 
as a sab'tenant in the land with a n 
that he isxeMcVfor. This merely indie 
that the landholder is in possession and 
nothing more. The respondent’s case really 
is that the landholder has wrnngfully 
dispossessed him from the land. This being 
so, if the grove-holder is to be treated 
as a tenant of a holding, he had his 
remedy under section 79 of the Tenancy 
Act bnt failed to exercise it within six 
months. In this case, he cannot now treat 
the landholder as a nominal aub.tenaut 
and sue to eject him. On the other hand, 
if tbe respondent ie not a tenant of a 
holding, he has no power to sue under 
section 58. 

As regards the Arst ground of appeal, it 
seems true that under tbe recent ruling of 
the Bnard [ffiV IIighn€9i the Maharaja of 
Bemtret v. Babn Vijai «Varain Siitgk (1)1 
which follows at any rate one previous 
decision of the Board, as the ir-maulur 
raised the plea that he waa cultivating 
part of the land as his liAWA’orftf, the 
appeal should have been to the District Judge. 
It is, however, the appellant’s own fault that 
he appealed to tbe CooiiBissioiier, und he 
can hardly be permitted now to question the 
jurisdtclion of the Commisamner. Both 
Courts have held, as a matter of fact, that 
the land still retains tbe chameUi* of a 
grove. An error of law seems to have 
been committed, but 1 have to consider 
whether the Uoerd should interfere on 
revieion. The appellant's story apparent* 
ly ie that the respondent has abaiidonsd 
hie grove and that he entered io 
poMession thereon. This on tbe face of 
it ie an improbable story nod ha* not 
been believed by the luwer Courts. Time 
Tko substantial injustice has been caused, and 
following the practice of the Board, there 
ie no audlcient reastm to interfere on 
revision 

Application dismiaeed. In the circumatances, 
parties will bear their own costs. 

^IppIiVtffn/N ilu/ni$$eil. 

( 1 } Seleetsd Judgniei>l Ko. 1 A of 101 1 
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HOIDRCN $AIBA V. <)OMU VrUWA. 

A DU Aft HIGH COURT. 

Sfccoxu Civil. Apkai. No. 483 Or 1913. 
September 21, 1915. 

Mr. Justice Spei>cer 
Mr. Justice Tyebji. 

MOIDKEN SAIDA akd oiusrs— D rrKxrAiits 
Nos. 1 TO 11 — ArrELLA2(TS 

I ei SU4 

60PALA KUDWA asu muBks— FiAi.Murs 
ANi» DETt.VWMS N<'S 12 TO 14— Rt$l*0>PtXTS. 

ltp»<—Lcn/c irtctJina S<f fvtftiinrr t/ om 

•i{iem*u>t*~V»-SrH<lHniv rttutM hut au 

t-'HHf/fr a/ Co*»»»«rt»A ff 

T‘ytt»$fr/ cfPrupett^ Atl 1 II (e). 

A IcBKo prvviAcil' “Further I hsve no rinhr to 
Alicante the ttid Innd in aay mBoncr* audvon* 
(Aine<l Al>u n pri>vi»juii for repeal ry. Tbv lc«»cc 
ukufructtinrlly iiiMrljotKcdlii. iliuugb he diU oc^ diveat 
liinisvif ut iKi9»e»kioh uf (Ko IaimI. 

Ilf hi, (I) that tbe oiortnAtfe l>y i(»ell was tiut *u4'h 
A (1i»ppMiriun (»f (he prupt^rty in (he labil a» couM 
nACABiarily mtiouhl (u nn nlienAtion within the let nr 
uf (he f»i4ci(uie einu c id (he IcAte.deed. (|>. 456. 
cul. I.] 

(2) thHt (he Uw U*Aiie AifAinAl foKriliite. nnil 
(he pArty reljihif on it r.iurl |>ro^v i( lo be exael and 
ceriain. [p. 45B. cul 1.] 

/fort Arete T. Dukf, <1704) 2 Fdvn 910; A mb. 918$ i7 

K. R. 980. fell u well. 

SeconU appesl Againit (ho deem of tho 
Court of Ibtt Subordintle Jadg« of South 
Centra, ii) Appeal Suit No. 177 of 1911, 
praferred against that of (ha Coart of (he 
DiAtnct Mansif of Karkal, io Original Sait 
No. 545 of 1909. 

Mr. K. Jtamanaik Shenai, for tbe Appel- 

)6aU. 

Mr. K. P. Lak$hman Rtio, forth# Beapond- 
ants. 

This second appeal rommg on for hearing 
on the 3rd and 4th of September 1914, (be 
Conrt delivered the following 

JUDGMENT.— The principal appellante 
are tenants under a nefgcnc lease obtained 
from the predecesaora* in -title of the re- 
spondents, and * the qoestion that falls to 
be decided is whether there has been soch 
a forfeiture of the lease as is referred to 
in the Transfer of Property Act, sertiou 

111 (p). 

The forfeiture is claimed by reason of 
a breach of a covenant in the lease, which 
may be translated id tbe following terms: 

If 1 fail to condoct myself accordingly, 
1 sboll at ouce give up tbe said land (o 
you and 1 ahall have no object ion to year 
giving it away to otbera.*’ It is arga«d >n 
ibe first iDstaBca that tbra covenant 


must be read as referring to at breach only 
of the covenant to pay rent. Ws are 
unable to accept this constroction of tbe 
leaee. Heading (1 e claufe uHh (be rest 
<f the ha.'e, we arc cf epiiKH list it 
uaa n.(r.(,t toerme info cjeialKP cn iba 
(<rar.ta faihrg to act in aceordancs with 
any <f (le roictsnta rijitaimd in tbs 
lease. 

The ccvii'Siit which theteiiRnlsare alleged 
to have failed to obrsrve ia that they shall 
not alieratetl.e land in any manner. 

It TV admitted that there have been 
alienations of p<»jli(>>a rf the tfiai.cy that 
might Jut If cAu»e f<tfciiDte <f tb8 

hate br.dtr (be clause refenecl to. We 
Mseive the qv('i>ti<u whether aliervatirms 
(f fcrticrs rprate as fcifeitois <f tbe 
whole. But it ia rr.ntendcd that tie 
ferteiture has Ucii waived in the mani^er 
leferrcd to in tcction 112 of the Transfer of 
Property Act. 

Tbe third issue in the ?uit is whether 
(he forfeitore of the leaie by the Ictree, 
if there has been any forfeitore, has been 
waived Ly the temple. 

The District Munsif ditcuried this ques- 
tion at soma length in paragraphs 1 1 and 1^ 
of his judgment and came to the conclusron 
(I at "(he nmlgar has acknowledged the 
alienation by receiving rent from lh« 
•lienee and cannot now repudiate the 
alienatiOD.*’ 

Tbe Sobordinate Judge rays ha frHs 
no doobt that (bere was no waiver of 
fotfei(ore. M*# cannot regard ll a irarccs 
given in raragiaph 4 of (be lower Appellate 
Court's jodtnent as a satisfactory grooisd 
fer lbi« finding, ae (hey do not meet the 
whole of the defendant .s' case. 

The Subordinate Judge first refei* f® 

I he money receipts, which he fays do riot 
show that rent wasaent by the 8th defe**^' 

ant as alienee and then he c(D**id«J 
the oral evidence of Amrita R*o 
accepts his statement that ro olienat"?** 
ever came to bis notice. 

Now there are four alleged *\'**'f 
(»e.» (1) a ireitgage >y 'Azimaddis f® . 
ll(h reapend^nt ir 18P4, (2) a “’i^ 

fbice flares in ]SfO^ (3) a c< rditif'*i 
in JfCl Ij Arnrddir to -Tsi 

father tf tl.e de/<rdan(A Ncs. 8 to v_ 
lastly (4) a usufructuary aort6»fi« ' 
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7tb defendant of bis share to lltb defend- 
ant on S&th Janaary 1908. 

Daring these years, the proprietorebip 
baa not remained in tbe bands of a si ogle 
lessor oontiDuousIy bat liM changed hands 
three times. In 1905, Amrita Rao sold the 
suit property to Ramakacntlii and on 20th 
Jannary 1908, Ramakamthi Mold it to the 
temple, whose mokUstors ore ilia present 
plaintiffs. 

Under the law as to waiver of forfeiture 
analogons to the previsions of section 112 
of the Transfer of Property Act, sccepUnce 
of rent by any one of these lessors might 
operate as a waiver of snob forfeitare ae 
might arise from any breach committed 
daring the period when he bad tbe lend* 
Idrd'e interest in the latid. Where after 
forfeiture the lessor transfers hie rights to an- 
other person, tbe act and the mode of transfer 
may itself show an intention either to keep 
the right to claim the forfeiture subeieling 
or to waive it. Whether or not the lessor 
intended to waive the forfeiture and to treat 
the lease as eabsieting, may be clear from tbe 
terms of tbe transfer. The terms of the 
eale*deede B and C have not been considered 
by either of the Coorts below. 

It is neeeuery, therefore, to consider as 
to each of the alleged acts of forfeiture 
whether there has been a sabeeqoeot 
acceptance of rent or other e^aivocal act 
by tbe lessors concerned or by any of their 
saeeseore* in- interest, and if wbat was 
its effect on the sabsietence of the lease. 
The payment by tbe 8tb defendant is not 
tbe only payment which cen be coDSidered, 
nor is Amrita Rao'e statement saScient 
to dispose of tbe matter. Tbe alleged 
waiver of the forfeitare arising from the 
alienation iUroagb Kshibit L is tbe a^t 
of permitting 1st to 7th defendants to pay 
tbe assessment after tbe plaintiffe knew 
of tbe aaecQtion of Kibibit L, thus showing 
an jatenifoQ to treat tbe lease as eabeisting. 

We mast, therefore, call cm the Sobordinate 
Jadge to return a fresh finding on tbe third 
iesae which sboold be amplified by adding 
tbp words *or by tbe predecessora-in- 
interest of tbe temple.’ 

At the same time, be will also retorn a 
finding on tbe gaestjoo, whether there 
has been a forfeiture of lease by reason 
of non-payment of rent. In paragraph 5 of hie 


judgment, he has given it as his bald opinion 
that there baa been forfeitare of rent on this 
accoQct also, bat be has not given reasons 
for his opinion nor lias he stated what 
rent was not paid and when. The District 
bfaneif has considered this point more fully 
in paragraph 13 of bi.s judgment and has found 
that there has been no forfeiture on the score 
of non-payment of rent. The Subordinate 
Judge has not dealt with the payments 
referred to by the District Munsif, as it 
was necessary that he should do in a 
reversing judgment. Findings to be retorned 
on tbe evidence on record within two months. 
Ubjectiene within six days. 

In compliance with the urder contained in 
the above jodgment, the Sobordinate Judge of 
Sooth C mare sobmittsd the following 

VlNDlNCiS.— (l). Tbe issues remitted fur 
fiodiogs are 

(1) "Whether the forfeiture, if any, has 
been weived by the temple or by the pre- 
decessoredndntereet of the Umplei''* 

(2) "Whether there has been a forfeiture 
of lease by reason of noii-paymeot of rentf*' 

On the Urt/ issne tlie lower Appellate 
Court submitted a finding that Arorita 
Rao and his brother aad his mother had 
waived ibeir right to claim forfeiture when 
they executed the lale-deed, that no 
forfeitare occurred during the period the 
property was owned by Ramakamtbi and 
that the temple did not waive any right 
it could have bad in conaedaence of the alien- 
ation made in favoar of the 11th defendant, 
and OD the second isaae he held that there 
was a proper and valid tender of the fall 
rent from 1906 to 1900 both inolasive. 

This second appeal coming on for final 
hearing after the return of the findings of the 
lower Court on the 14tb and 17ch September 
1915, and having stood over for consideration 
till this day, the Court delivered the 
follow log 

JUDGUKRT.— With reference to the 
findings now received, it is urged that 
there is no evidence to sapport tbe Sab- 
ordinate Jadge's coaclasion that the 
forfeiture eaa«ed by the conditional sale 
in 1901 by Asimnddiu to Kasim Sabib 
(father of defendants Nos. S to 10) was waived. 
Tbe Sabordioate Judge relied on tbe terms 
of Esbibii B and (he eondoct of tbe parties 
in not giving notice to tbe tenants or their 
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liGQ66s. W« tbiiik thfit ih^se m&ttBi'B 
which the Sahordinate Ju lge might properly 
take into consideration in determining the 
qaestioh of waiver, and we denliDed to 
disturb bis finding on this point. We, 
therefore, accept at] the findings. 

Next with reference to the nsufructoary 
mortgage by 7(h defeodant of his share to 
lltL defendant on January 'Z9tb, IdJd, if 
it offended against the forfeiture claose, we 
have the lower Court's finding that there 
was no waiver on behalf of the temple 
of any right arising out of it. The lease 
(Exhibit Ai provides, ''Further I have do 
right to alienate the said land in any 
manner"; and contains a provMion for 
re-entry on the breach of any of the 
covenants in the lease, to which we have 
already adverted. Now. is it dear that the 
parties intended to refer to such a trani«action 
as is now before us when they spoke of 
alienating the Undi' The law leans against 
forfeiture. To adopt the language of f/Ord 
Chancellor in AWAeofs v. Vnkff ( 1 ) "When 
you come for a forfeiture, you must be very 
exact and cerUin," nde L*VorfAeofe v. i)«*e 
(1)J. Here there was no abandonment 
or divestment by the 7tb defendant of all 
bis interest id the land. Be usafrnctoirily 
mortgaged hie share for a term of 
years, wbicb was not eO'extebsive with 
bis own right of oconpaucy, and at the 
same time, as recited in Exhibit L*, be 
a lease from his mortgages, so that, 
in tbe result, the possessioo reoaioed 
with him. We are of opinion that this was 
not such a disprisition of the property in 
the laud as would necensarily amount to an 
alienation within the terms of the forfeiture 
clause in tbe lease*deed. 

We must, therefore, allow the appeal, 
aod as tbe defeodanis did oot appeal 
agaiuat the decree of the District Aluirsif. 
we restore that decree with costs ia this 
Court. Koch side to bear ibeir own costa 
ID the lower Appellate Court. 


• X Bdoo 319; knit. 


COURT OP THR BOARD OF REVENUE, 
UNITED PROVINCES. 

RevBHOK Pemiov No. 5 or 1913-14 or 
Etawag DtSTKiCT. 

November 26, 1914. 

Pre^erU: — .Mr. Tweedy, S. M., and 
Mr. Holms, J. M. 

BALWANT SiNGH— PLt!NTirr— 
ArrucaNT 
vtrtu$ 

FAIZUDl/AH aNi) OTUtRS^DsrsMoaHTS — 

Hs^POtfOKVTS. 

Afti« Act (U o/ lOOi), f 31, </pplte(itdr(v 

</ vccuptiHcy hotHiHf be/ort Aet— 
ShU Jar •rremr* rcHt—^forttjagee, ij nc€t»9nry 

— Cicil ff9te<\Hrc (Act V o/lWW^, 0. J, r. 9. 

ai of (lie Tenancy Act will not upply to a 
ni»c(};nffe of s holding entorccl into before tlio 
Tenancy Act came into force. [p. 45l}, vg|. i,") 

A mortfag««e of an occupancy Uvldiog is Dot a 
neccanry purry in a suit fur arrears of rc&t. as the 
occii|Nkiicy leiuinl i« the only |>er«im rot«]>gOlible for 
(]i<* real m Chv tKilUing. [p. 457, Ct>l. l.j 

Application for revision of the order of tbe 
Commissioner of the Allnhbad Diviaionidsted 
the 2dth October 1913, confirming that of 
the Collector vf Etawah District, in a case 
of arrears of rent. 

JUDGMENT. 

Bolus. J. M.— (iVot'cm^erSlr^, 1914.)-^The 
land is occupancy tenure and was mortgaged 
by tbe defendants in the suit for arrears of 
rent to one Ram Sahai. The respondent 
*<^ties that, aa tbe laodholder did not sue 
for the cancellation of tbe mortgage under 
section 31 of the present Tenancy Act, it is, 
therefore, valid against him. The mortgage, 
however, was entered into before the Tensney 
Act came into force and this section has no 
application. The respondent urges that, be* 
caQ»e tbe latidbolder has received rent 
from Ram Sahai, he must be taken as hsv* 
>og recognised him as amoKgagee in posses* 

aioQ. The finding aa to the pay msnt of rest 
*a contained in the Tabs i War’s decision. He 
^ites : — “The plaintiff received the rent for 
1316 Paefx' through Ram Sahai by moosy 

order’, There la no evidence now on record 
to this effect. The money orders which 
apparently prove this, have been taken back 
by the respondent, who does not now ^pro* 
dace them. From the wording of the df* 
cision it won Id appear that Ram Sahai paid 
the rent on behalf of tbe defendsots, the 
o^npuacy tenanU. This fact is quite insuffi- 
cient to show that the plaintiff ever recognw* 

•d Rum Sahai sb s mortgagee in 
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or habitually pacaived rent frora him. In thia 
view, Ram Sabai waa not a naceeeary party 
to the sQit, and in any case ander role 9, 
0«Jer I, of the Code of Civil Procedore. 
it J8 donbtfal if the aait aboold have been 
diemiased merely by reeeon of bie non- 
joinder. There eeeme to have been a clear 
erw in Uw which bae ted to eubetantial 
injostice, aa the permission to brinff a fresh 
aait was nseless ae it wonld have been time- 
barred, 

I would, therefore, set aside the orders 
passed and restore the aoit to the Hie 
of the Assistant Collector for re-trial oo its 
merits. Coats to follow tbe event. 

TwieoT, S. u«ree. There is a erost 

and palpable error of law which vitiates 
thedeciaioo of the Assistant Collector and 
the Collector. It mskes no difference whatever 
whether the landholder did or did not recog* 
"'*f Bahai as motttehg^ in poeaeseton and 
collect the rent from him on any particalar 
occasion. The occopancy tenant is the one 
and only person responsible for the rent of the 
holding and Elam Sahai was not a oecesaary 
party. Any arrangement by which the 
UDdbolder colteeta rent from the mortgagee 
in posaesiion is one which be makes for 
convenience’ sake and which be can eencel any 
time he likes. 

I sgree with tbe proposed order. 

AppiicaiioH el/oieed. 


MADRAS HIGH CODRT. 

Amst iCAiMST ArrsttATs Oaosa Ho. 61 

OP 19U 

September JO. 1915. 

Prt9»Ht: — Mr. Jaetice Abdor Kabim and 
Mr. Jnetice Spencer. 

SHANMUGHAM ASARJ amo awotbcb^ 

Bspshoamts Xos. ^ AND 3— AppsLuars 


Vtr^UM 


SITID NATBADU SAHIB Aifo orasas— 

PUINTIPPS AHO DSPSNOAKTS N(M. 4 Aao d 

^RlSPOUDSlfT*. 

Ofcm fiMCutioH ^ cont^tamtt^Time /Uf4 

bV 91 

»on«jr *• «*»•— if antiilid I9 
convt)/an<e. 

A d«erao directed the jedgmeat-debter to •secate 
S eon^yaaoe c&pajncat by tbe decrve betdcr o# • 
•am of ipcMy wiUuo one aonib, Tba 
otriAiBed A e^rtee^ ot Ihae, bat wnbto thil 


^nod M woU he coatd not oiako tUo ©Armen l 
nwreeftcf he applied to the Conre ti> tllrccfc flic 
jadgioco(.<|«lKor to exeealc the convoynoce; 

l£<lJ.that AS (lu> apfriicaHoQ made beyond 

the |«n'w| ATod in tlio Uecrec, It was ineffective aixl 
the jiMisment.deUor wae <riihin bie fieUta in 
rernHAg the execution of tUe convryAnec. 

Iltmnitram* gone t. Stm/ftirfi Kon<. 31 M. 28- 17 U 
L. J- 3 M. L. T. 86. followed. ' ’ 

Appeal against tbe decree of the District 
Court of Madura, in Appeal Sait No. 2'2'2 
of 1013, preferred against that of the 
Court of the District Mu ns if of Tiru* 
msngalatn, in Esecution Appeal No. 87 
of IDl.l <in Original Suit No, 91 of 1908), 

Mr. K. S. Otinapeihi .iii/ar, for the Appel- 
lants. 

Mr, P. J|. Srinivaga Ai’yanifar for ifr, 

.’?«6rajnc«i‘d Atyar, for tbe Respond an U. 

JUDGMENT. — The decree in this case 
directed that the 1st defendant do 
esecuU a sale-deed to the plaintiff in 
respwt of tbe properties described there- 
under on receiving the balance of 
purchase. money, Re. 250, within one month 
from this date.” that is, from the date of 
the decree. The plaintiff, who is the 1st 
respondent before os, failed to pay the 
amount snd applied for time to be given 
to him and he was granted a month’s 
time on 29th March 1911. He again 
failed to comply with the order. That 
^ing * 0 , the application must be held to be 
ineffective. The appellant was to convey 
the properties only if he received the 
money which he was entitled to, under the 
decree. As he was not paid money within 
the time allowed by the Court, he was 
qniU within hts right to refuse to make the 
conveyance. 

Our atteotioD was drawn to the decision 
in ifomesiromi Kont v. Suiuiara fConp (1). 
That was a veiy similar case and the learned 
Judges came to the conclosioo that an 
application which was made aftsr the 
period allowed by tbe Court, was ineffective 
We think that the rule applies to this 
case. We, therefore, allow the appeal set 
aside the order of the learned District 
Judge and restore the order of tbe District 
Mo ns if. Tbe respondent must pay the cost 
of the appellant. 


^ ^ Appeal Or 'ar x./ nti.im 

(1) 31 U. 2Ri J7 41. U J.463> 8 M. L. T, 2« 
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COl’HT Of THK BOARD Of REVENDB, 
rXlTLl) PROVINCES. 

Kkv»:xit Petition No. 4 op 1914-15 OK 
BccikNr.<HAm( Disriicr. 

April 11, 1915. 

Holm.i, S. M., &nd 
Mr. Canipljell, J. M. 

Charul/iri NaUNIHAL SINGU^ 
PtAi.sTipr —Applicant 

vertH4 

CHABBI^DeKfiNDANr — Rc^ponpent. 

Agfa (/f «/ lOOO. «. H— Urr«^ney 

right*. u<tHi»itiun Tiiylrr (uniittHwii 

(lOA- J/aml lyit**! Mtnir. 

A Uhk lunil rArri^d cn*|M >4 tmgh trti w 
)'«ur« of UrAv*7 FAinfall. Srt i^iii wa» )iai«| in il>c 
yvnr» whrit thi-rc WAt no cMhimtion An<l n'nt vnrH*.! 
larifrly frotii yonr to yrnr. Tlio ti'miut .’lAimfil c««- 
tihuona <>h tho ^ruuo.I tliAi Ur irrAxrd 

CAttlr wUeii oultivutvin ^Aa fnijxiaaiblr; 

thAt tliisM'Ha nor (Uv ca«r iit wkk'U viklCMtl* 
ct\ hmi WAS kft f Allow fiw a yrar »r two wltlmut «Ui* 
|irrloU nccrarAry for thr Act|ui«(ti»u of a rifUt of 
ovcu|>BDcr bctutf irilorraptrd aui) cliAt undrr Chrrir* 
cuitialanvva iKCUpanvy rixlita tIUI i>o( At’iTur d* 
tlicro WAS no coritiutiou* wwiiAtioii fur tw>lr« yrAn. 

Application for r«vUioo of th* order of 
the Commieaioner, Meerut Division, Jatec] 
the IStli August 1914» conKrmiog tliAt 
of the Assistant Collector of Bulsndshahr 
District in a case of ejectment. 

JUDGMENT. 

Campdell, J. M.— (I/orcA 1015. )»I 

am unable to agree with the lower Courts 
in this case, and consider that they have 
AO misinterpreted the law that the B^rd are 
justified in interfering in revision. The land, 
from wbiob plaintiff 'appellant wishes to 
eject defendant •res po rodent, is a tank or de' 
presaion which can only carry crops of 
acngAara or paddy in years of heavy rain* 
fall. Defendant first began to cultivate it in 
1303 FagU. bot in several yearn since then, 
the land has been uncultivated. The rent 
baa varied very largely from year to year, 
and defendant has admittedly paid no rent 
in the years when there baa been no culti' 
vation. Defendant, however, claims that he 
has been in contioQoiis possession on the grounds 
that be has graxed his cattle on the l&od, 
when cultivation has been impossible. 

The lower Courts have found that be has 
held the land continuously for more than 
12 years, and has acquired occupancy rights. 
Under tbe circumstances described, I am an* 
able to agree with them. 1 am of opinion 
that be Las taken the land on a new contract 
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on each occasion when it has been found to 
be culturable; and in the intervals, be cannot 
be considered to have held it at all. 

I would, therefore, set aside the lower 
Court's orders and decree plaintiff'appeh 
lant's suit with costs in all Courts. 

Holms, S. M.— 1 agree. This is not tbe 
same as a case in which coHivated land is left 
fallow for a year or two without the period 
necessary for the acquisition of a right of 
occupancy being interrupted, 

ApplicaftQH allowed. 


MADRAS HIGH COURT. 

Civil lUrisiON PstiTtOKS Nos. S49 ano 350 

OK 191^. 

October 5, 1915. 

Preient: — Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

ARAMANAl KAJAGOPALA CKETTYAR 
— Plainti kk — Pltitioneh 
venue 

ARAMANAl RANGASAMI AIVAR and 

AKOTKCa— DKKeNDANTS— R eakoNDCXT*'. 

^r^tlnqf/na^4Kvi«(^, hotrA eH— Appeal 

M4 tj*/« innhie ■ -it* iV «tu*. •'"Arn »f I ^9 uwt — C • ri'l Pn- 
eetlurt Co»h (4cr I* 1008 h «. IIG. 

Thrre U no appeal taamil A dpcrec bu«<l opci* 
an Bwaril but if ie van bu »Kuwq ibat the lQW«r Court 
aciod wiiHoui junaOiction or fulled (o exeroiM a 
jarirHieiioii ur avCcd with malvrial irrcgalarily in 
dvaling with (he award, it would ho open to the 
High Court on a proper vaae botng made out 10 
rcriiic eueh an order. Ci>l. 1.] 

<7A«fnm KhtiH v. Kaareu, 89 C. 15h 

at pp. lU, 193; 89 I. A. SI; 6 C. NV. K 280: U. 5. 

J. 77: 4 Bob. I. H. ]6h 8u P. R. 902. ful lowed. 

Petitione under section 115 of Act V of 
1903, praying the High Court to revise 
the decree and order on application of tbe 
Court of the Subordinate Judge of Kumbs' 
konam, in Original Suit No. 73 of 1913. 

biessre. 5. Srinivasa Aiyau^fir and X. 
Rajah Atpflr, for the Petitioner. 

Mr. A. Krishnaewami A/’per, for tbe Rv* 
spoodeots. 

JUDGMENT.— In this case, the decree 
is in accordance with the award and there 
is no objection taken on that score, 
is sought to impeach tbe decree on other 
grounds. Rule 16 of the 2nd Schedule dJ 
the Civil Procedure Code lays down tba 
there shall be no appeal from a decree 
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SALTIV 5IN9H O. EOT! LIL. 
which 13 in aoGordance wilh the award, 
and it has hesn held by their Lordships 
of the Privy Coaocil that there beinE no 
apiwai from ancb a decree, a revision 
petition to revise a decree eonSrmins an 
award, would be still more objectionable, 
Olds the decision in the case of Gkniam Khan 
V. ifKAommad Hassan (1). Bnt if it can 
be shown that the lower Court acted 
withoot jarisdiction or failed to exercise 
jurisdielion or acted with material irregu- 
larity in dealing with the award, it would 
be open to the High Court on a proper 
CAM being made oat to revise such an 
order. The ruling of the Privy Council 
has been followed in a number of decisions 
of this Court and no doubt that represents 
the law. In this case, grounds Kos. 5 and 6 
in the revision petition, cannot at all ba 
said (o allege grounds for onr interference. 
It is stated in ground No. 6 that the 
arbitrator had no jarisdiction to frame a 
achema m respect of the charit/i the reason 
given, therefore, being that the charity 
referred to wea a public eharity. But 
there* is no such finding, it is not even 
alleged in the plrndiogs that the eharity 
in question was a public charity. Fort her, 
the plaintiff himself in hia plaint asked 
for a scheme to be framed. In iheae 
cirouDstanees, we cannot hold that this is a 
proper ground for exercising onr juris- 
diction under section 11b of the Civil Pro- 
osdure Code. 

Ae regards ground No. b, it is said that 
a certain additiouel amount wae allotted 
by the arbitrator for the carrying on of 
tbe charity and this was in excess of bis 
powers. Blit we find that an issue was 
raised raiaiog the question, ri>, wbat 
further provision, if any. ahoalJ be made 
for tbe rharity, and so far as we can 
gather fn)in the judgsent of the learae<] 
Sabordiuate Judge as well es the proceed- 
ings before the arbitrator, no objection 
wae raised to the question being dealt with 
by tbe arbitrator. Oo looking at the 
nature of tbe dispute between tbe parties, 
it does not appear to be unreasonable for 
the arbitrator to have gone into the matter. 
This objection also fails. It ia not alleged 
that the Subordinate Judge in dealing with 

(I) 29 0. 107 at pp Joe, iOSj 29 I. A. 61$ 6 C. W. 

220j 12 U. L. J. 77; 4 Bern. U K. )0I; 26 P. S. 19C.2. 


the award has been guilty of any Irregu- 
larity in the cooduot of the proceedings. 
Wo have, therefore, come to the conclusion 
that this is not a fit case for our 
interference under section 1 lo, Civil Procedure 
Code, and diamiss Civil Revision Petition 
No. 849 of 1913 with costs. 

The other petition, No. ^50 of 1913, relates 
to tbe costs awarded by the Suberdinate 
Judge with reference to the fees of the 
arbitrator. We think (bat he was ent:(Je<l 
under the terms of the reference and in 
the circumstances of the case tu award 
proper fees to the arbitrator. I^e did not 
include this amount in the decree itself, 
but dealt with it in a separate order passed 
on tbe same day as the decree confirming 
the award. This is not a matter for 
interference in revision. Civil ^vraion 
Petition No. 950 of 1913 ia also diamissed 
with costs. 

PftitioHM tUiUUUffll. 


COURT OP THE BOARD OF RBVBNCB, 
UNITED PROVINCES, 

Sbcokp Civic Arrsac No. 43 or 1914-15 or 
Etau Diitkict. 
hlareh 1. 1915. 

yVeeraf: — Mr. Holms, 8. M., and 
Mr. Campbell, J M. 

KALYAN SINGH amo OTRsas — Ber^HPiNTs 
— ArrscuyTs 
rersus 

Babn HOTl LAL — Putgrjrr— RsgroNoeHT. 

Afrm 7V««*«#e Arf {f/ 190!^. w. 43, 49— iteni 

AmI eerrmwiil in perpe^HcVy— geif /or w»A«nceMen^ 

Where real bte Wen fixeij in pervotuUy Hy tu 
agreencat, tbo rvmeJy of the lAodholiler it not u 
tali for eobaaeencal of rent o)ider seotion 43 Cut 
a taiC under tecUoa 49. fp. 400, eel. ].] 

Second appeal from the order of the Com- 
miasioner of Agra, dated tbe 26th August 
1914, leversing that of the Assistant Collector 
of Etab Dialrict, In a case of eohancement 
of rent under section 43 of Act IJ of 1901 
JUDGMENT. 

EotMS. S. M — (Fabniari, J9ik. 1915.)-.! 
am unable to aocede to the couteniions in the 
grounda of appeal as drafted. Section 49 of 
the Tenancy Act is for the benefit of the 
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Stat« ns murh for the beue6t of ih^ land- 
holder and ia clearly against the conteotion of 
the appellant that the respondent ia boond 
for ever by bis previous agreement. It seema 
to ne, ho«eever. that the respondent in eninff 
for an enhancement of rent under section 43 
has adopted the wrong remedy. Uis proper 
coarse waa to have sued under section 49 and 
have the agreement rendered void. anle«a 
the tenant agreed to pay a fair and equitable 
rent to be determined by the Collector. 
Tlie Commissioner has remanded the ease for 
a decision as to fair and equitable ren^, but 
if the decree is given for an enhancement 
of rent under section 43. the result might 
be that the rent would be fixed for 10 years 
only. The euit. therefore, to my mind, was 
wrongly instituted originally and I would 
set aside the order of the Commissioner 
and dismiss ihs suit, the respondent pay* 
ing costs in all the Courts. 

The respondent will, of course, be at 
liberty to institute a suit under section 49. 

CAHrustL, M.— 1 agree. 

.tppref alhirfd. 


CALCOTTA HIGH COURT. 

SicOND Civil Appeal No. 637 or 1915. 
August 11. 1915. 

present:— ice Sir Aautosh Mookerjee, Kt., 
and Mr. .Tostke Kewboold. 
NIKUNJA RANI CBOWDHURANf— 
Dependant — Appsllamt 
vertut 

SECRBTART op STATE fob INDIA in 

COUNCIL- PLATNTtrr— RE5rOSDBNT. 
Cpurt Fet^Act iVU ^ MO, 9. If»f. 

Petio>lv, impetition I'J—Ordt' gUrt virea— le 
penolty «/— Civil 

Cftnrf, ivri»ii<*ion «/— Anthvritn. p^»tr of^ 

Cnloea ia a ststutcry bar, a »at( is oiamtaia. 

abts by tbe Secretary of State for Imlio in Couanl 
for recovery of a pcoaUy UwfuHy unpo«A [p. tftl, 
col. 2.1 

Where a penalty bas been {mpoced by a Bovenoo 
Aothfirity. a Clril Court baa no jarisdictioa to roriew 
tbodeoiaioa on tbe sroand that tbo valaaiiou bad 
been Ineonectly nado or that the discretion in tho 
Imposition of tbe penalty bad been erroneously 
oteieUod, bat if tbe aetioO of tb* Barenue Antbority 
Is «t(ro tnVrs tbero is no enforceable claim wbieb a 
CivU OoQxi is bound to rccogoUe. fp^ 491, col. 8; p, 
4XZ. col I;] 


Section 19E of tbo Court Fees Act contemplates 
an appiicatioD on the part of tho parson who bad 
taken out Probate and produces tbo lamo to bt 
duly stamped ted appliM where the estimated 
value of tbe estale is Ices than what the value has 
afterwards proved to be: and In tbe absence of any 
such ap]>l lent ion, it dues not autboriso a Revenoa 
Authority td impose any penalty, [p 402, col. 1.] 

In a Prolmte case notke was iKsned to a CoUootor 
voder sub-section I of scetion 1911 of tho Court 
Fees Act. As no reply was received from tho 
Collector, Probate w’ss issued to tho petitioner on 
payment of tho duty payable upon hor vuluation of 
the estatv. Tli« CallevtoV, t hereafter, held tbat tbo 
Value <if (be cutHte was much more and directed a 
niicjceiothe petitiuaer to amend tUv valuation, and 
to explain (lie cause of nndcr.valuntion. Tho petition* 
or dui not accept tbe Col lector's valuation but to 
order to avoid litigatioit deposited (he additional fee. 
Tbe B««r<l. Uonover, ordered that double the fee 
payable In' levied as penalty and A suit was inetilut* 
ed to rec'iver the atnonnt: 

Ncfd, tbat the imposition of the penalty was 
nVrs and. tb<>rcfore. tho unit was not maintainable, 
rp. 4AE, vU. E ] 

grmfck,— Yn a case w’hvrc section 19 E is properly 
applicable, the petitiunwr is eutirriy in tbe bandog 
tr.o chief conerolling Kev'enue Authority, who is 
at liberty to refuse tv stamp tho Probalo till the 
penalty has been paid, (p. 462, col. 9.] 

Q«.Tfe.— Whether tbe peually iiDposcd in snob a 
vase is peraeaal and not recoverable from the estate? 
Cp.4U2.col.t.] 

Appeal againat tlie decree of tlie District 
Judge, Karidpore, dated tbe 8th February 
1912, afBrmiog that of tbe Sobordioste 
Judge, Faridpore, dated tbe 9th Augosti 
1910. 

Sir /?4sA BtKary OAnse and Babus Ditmrke 
^aiK ChakrahHrly and C^undra £on/<t Ohott, 
f«>r tbe Appellant. 

Babu Ram C^arou 3/tfra, for tbe Re^pood- 
•nt. 

JUDGMENT. This ie an appeal by th# 
defendant in a suit for recovery of • 
penalty imposed on her under section 19h 
of the Court Fees Act, 1870. The facts 
material for the determination of the 
ti'>wa of law raised before os are undisputed, 
and lie in a narrow compass. The appellant 
applied for Probate of a Will executed by her 
husband Railaa Chandra Cboodhury. There* 
upon notice was issoed to tbe Collector ol 
Paridpore under eub*sectioo I of scctieu 
IVH of the Court Pees Act. As uo rep’/ 
was received from the Collector, Probate was 
issoed to the petitioner on tbe 26tb 
1900 on payment of Rs. 1,563, the 
payable upon her valuation of the estate. 
On tbe lOtb December 1903, the ColIeflKf 
of Fatidpore, who bad meanwhile commii® 
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with tbo Collector of Backer^ango 
where some of the properties were sitaat^, 
held that the value of the estate was 
Ks. 1,69,12:1, and not Rs. 78,122 as stated 
b7 the petitioner in her application for 
Probate. He accord inglj directed the peti- 
tioner to amend the valnatcon and to explain 
the cause of onder^val nation. Notice was 
served apon her on the 15th December 1908. 
On the 2nd January 1909, she presented a 
petition to the Collector, in which she stated 
that the valuation as made by her agents 
and accepted by her in good faith was 
correct, as the majority of the properties 
were small shares in varions estates and 
could not fetch large values. She added, 
however, that she had no desire to litigate 
the matter and deposited Ra. 1,821, the 
additional fee payable, on the hypothesis 
that the valuation of the Collector was 
correct. On the 16th January 1909. the 
Collector recommended to the Commissioner 
that the additional eum might be accepted, 
and the Probate amended. This was 
endorsed by the Commissioner and sub- 
mittsd by bim to tha Board of Re venae for 
sanction. The Board, however, on the 4th 
July 1909, directed that double the fee 
payable, that is Rs. 6.768, be levied as 
penalty from the petitioner under section 
19E of the Court Fees Act. This order, 
made without any notica to the petitioner, 
was communicated to her on the Ibtb 
August 1909. On the llth September 1909, 
she petitioned to the Board to ra*considar 
tbs matter, but during the pendancy of har 
application for review, the Collector insli* 
tnted the present auit on the lUh December 
1909 for recovery of Rs. 6,766. On the 
16ib Janoary 1910, the fioaH, on review, 
rednced the penalty to Bs. S,S84. On 
the 8th August 1910, the plaint was 
amended and the claim was reduced 
to that sum. The defendant resisted the 
claim substantially on three grounds, 
namely, JirH, that the suit as framed 
was not maintainable, wcomfly, that the 
penalty bad not been imposed in accordance 
with statutory provisioDS, and consequently 
could not be recovered, and thirdlv, that 
even if the penalty was recoverable, do 
decree cnuld be made against the estate in 
her hands. The Subordinate Judge over- 
rnled these contentions and decreed tbe 
suit. Opoo appeal that decree has been 


affirmed by tbe Diitrict Judge. The pre* 
sent appeal was summarily dismissed under 
rule IL of Order XLl of the Civil Procedure 
Code by Brett and Sharf-od-din, JJ. The 
appellant then applied for review of judg- 
ment an.1 obtained a Rule. After the re* 
tirement of Brett. J., the llule was made 
absolute by Shnrf.ud-din, J., on the ground 
that important questions of law were 
involved in the appeal. The appeal has 
now come up before us for heal 
disposal, and on behalf of the appellant 
the three groands urged in the primary 
Court in answer to the claim have been 
reiterated 

Ae regards the Jirt/ ohjectrnn, namely, 
that the suit is not maintainable, we are of 
opinion that thera is no foundation for 
it. Assuming that the penalty has been 
rightly imposed, there most be some method 
for its recovery. A suit for its recovery is 
not beired either explicitly or impliedly. 
There is no provision in tbe law for recovery 
of the penalty by summary process, as 
section 19B is not mentioned in sub*section 
1 of section 19J. But even if a summary 
remedy had been provided, it would not 
follow that the Crown was not entitled to 
tbe ordinary remedy by a suit, which is 
open to all its subjects, In England, where 
the Crown claims aums doe to it by way of 
penalty or otherwise, the recovery may be 
had by information: Aiii*m4if>09nftTal v. Fr»$r 
fl); BraJffUifk v. Cfarlu (2); Cawthom^ v. 
OnmpMt (3). We feel no doubt that unless 
there is a statutory bar, a suit is maintain* 
able by the Secretary of State for India in 
Council for recovery of a penalty lawfully 
imposed. 

As regards the escomf objection, namely, 
that tbe penalty has been imposed in con- 
travention of the Statute and ia consequently 
not recoverable, the question has been 
raised whether it is open to the Civil Court 
to determine the matter. The decision in 
hianekji v. Secr«torv StaU for India (4) 
ehows that a Civil Court has no juried ictioo 
to review tbe decision of a Revenue 
Authority on the ground that the valuation 


(1) (1422) U Friee 143 ; )47 E. R. 411 

(2) (1«3| 8 A. C.SJfc Si U J. Q. B. S05 4d L T 
681; ai W. a. BH: 47 J. P. 405. 

18) (1790) I Ao*r. 20-i at p. 214; J4S E. B. 848 
(4) ( 1 * 96 ) Bom. P. J. 751 . ' ^ 
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hud licen )iu*r>cT«ei1y made or ihti tbo 
<U«('rAti<»n in t1i« imposition of the peoaltr 
^iftd l)eeii Arronpoualy exerciwi. But the 
pr>^iti”n is different when the order for 
imposition of penn Uy is assailed on the 
ground that it has not been made in accord- 
ance with the Statote- If the action of the 
Revenne Authority is uUrA rire$, if he has 
not followed the procedure prescribed by 
the {Statute which is the soorce of hie autho- 
rity, there is no enforceable claim which 
a Civil Court is bound to recognize. We 
must consequently determine whether the 
imposition of the penalty in the ease before 
us, was nlirti riVrs. 

Section 19-1 of the Court I*'ees Act con- 
templates the pps-paytaent of doty before an 
order for grant of Probate ia made: In iht 
go>tdt f>f Onidn Bibt (5>. In the case before 
US, this appears to have been done. A notice 
was thereupon issued to the Collector under 
section IDH to enable him to test the valu- 
ation. As no communication was received 
from him. the Conrt isaned the Probate. 
Subsequently, tha Collector called upon the 
petitioner to amend the valuation under sub- 
section 3 of section 1911. The applicant 
for Probate did not accept the valuatioQ 
made by the Collector. She maintained, on 
the other hand, that the original velna- 
tion made by >ier was not inadequate, 
bat with a view to avoid expeuse and 
litigation, she deposited the excess sum 
demanded. The Board of Revenue there- 
upon proceeded to impose a penally on the 
applicant under section 19E. Is our 
opinion, section lOB had no application 
in the events which had happened. Ae 
pointed out in the case of Uanekji v. Set^rHarv 
of Staie for Mia (4), section 19B con- 
templates an application on the part of the 
person who has taken out Probate end 
produces the same to be duly stamped. 
There was no sueb application in the preseot 
ease. The section further contemplates that 
the estimated value of the esUte ie lees than 
what the valne has afterwards proved to be. 
In the present case, there was nodetermination 
of the valuation by the Probate Csurt, there 
was. on the one hand, an estimate by the 
petitioner, there was on the other band, an 
assessment by the Collector which was not 
accepted ae correct by the applicanf; indeed, 

(«)89C.«7j8C. w. u.aw. 
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she dieputed the correctness of the grounds 
fortbe higher asaessmeot. There was conse- 
quently no room for the application of flec- 
tion 19E. If it was intendefi to take pro- 
ceedings nnder section 19E, as the petitioner, 
diepated tha correctness of the assessment 
by the Collector, the Court should have 
been moved for an enquiry into the true 
value of the assets under section 19H 
and if the Collector had adopted such a 
course, it would have been incumbent upon 
him. as explained in the case of In tko poods 
o/ Sttfrenson^ (6), to make out a case for 
enquiry upon definite facts. No such step 
was, however, taken, possibly for the reason 
that the Collector was of opinion that no 
penalty ehoutd be imposed. But whatever 
the reason might be. it ifl plain that there 
W4S M compliance with the etatutory require- 
pienfs and that the contingency contemplat- 
ed in section 19E bad not arisen. Nor was 
action taken under section 190, which is 
moulded on section 43 of 55 Geo. Ilf, Ch. 
164, and section 122 of 50 Oeo III, Cb. 56. 
We may here point out the reason why 
eectiou 19 J. which prescribes the mode of 
recovery cf penalties, makes no mention of 
section 19K. In a case where that aection 
ia properly applicable, the petitioner is 
entirely in the hands of the chief coutrollmg 
Revenue Authority, who is at liberty to refuse 
to stamp the Prolate till the penalty has been 
paid: nn occasion can consequently arise for 
recovery, by summary process or by euit, of 
the penalty imposed under section 19B' 
We are of opinion that the action of the 
Board of Revenue wae entirely misconceived 
and that the imposition of the penalty ander 
aectioo I9E was nl/ra vir.g. There is thus 
no legal foundation for the claim. 

Aaregardatbe third objectiou, namely, that 
the penalty is personal a r>d la not recoverable 
from the estate, we need only say that it 
raises a question of first impression and ^ 
some uicety, which need not be determined 
in view of our decision on the second objec- 
tion. 

The result is that this appeal is allowed, 
the decree of the District Judge reversed 
and the suit dismissed with costs in all the 
Courts. 

Appeal aU<»ted. 

<6) 6 0 W. K. 6$$. 
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PUNJAB CHIEF COURT. • 

Sbcohd Omi AmAC. No. 529 or 1913. 

Mar 0, 1915. 

Prwni.^^T. Jaatica Chavia and 
Mr. Jostiee Shadi IaI. 

GULAB SHAH — PLAirTjrr — ArntLxn 

. versus 

HAVBLI SHAH and or a k as — D ifekoaxta — 

Re$FOHnxKTS. 

Civil PronthtsM* fAct V^1906),0, tt. r. Z— 
Suit dUmiued fsr Afjert ix 3»6*p»n#Mr tuii, 

•ch«<Arr 6ei’r^~/oiA( fo 

fartilion 

Wb«TO clio dismissal of a suit cakes place for defect 
Iq the term at tho suit. Or<l«r H. rule 8. at tha Civil 
^oMdore Ooda doas net praeludc a plaintiff, wbeae 
soit baa baon thus dismisaad. frem bringit^; a seuead 
•nit. [p. 463. col. 8.] 

BAcfa v. OuMit Sinfh. 68 ?. R. 1884, rafer- 
red to. 

Order II. nio 8, requires a plaintiff to indede in a 
■n^t tba whole of the claim which be is entitled tn 
make in respect of the particular cause of aetien 
which forms the basis of tho salt and does not 
oompol him Co ioolode claims arisloff out of different 
oaDiea of aciloo. [p. 463. col. p. 44^ col. 1] 

The riffhc to demand partition la one of (ha inci. 
dents of Joint ownership and as lon|taa (be Joint 
oWnsNhip snbslKs, an^ of the joint owners maf 
demand partUlon. [p. 464, eol. I.] 

Where, (hereforo, a plaint I ITa salt for bis share of 
two mcrlyair*. debts realised hj the defendants front 
the innrlsngcn was dismissed on the ctoomI (hat the 
sciC for partial pnrtltinn did not lie. and he then 
WoQght n suit for partition of all joint propertiee: 

field, that, tho causes of action in the two suits 
being different, tho second suit was not barred hf 
ruaaon of Order II, role t. [p. 463, enl. S.] 
ithrfue Nan'r V. ilcsalca, 20 C. 388, rsferred te. 
Second Appeal from ibo dsoroa of ibe 
Divisional Judge. Sialkot Division, dated 
the 23rd Janoarg 3913. 

Mr. Oaupaf Rutt for (ha Appellant. 
Bakbsbi Tsk ChanA, fortbe Reapondenta. 
JUDGMENT. — The suit wbieh baa given 
rise to this second appeal baa bean disioiasad 
)>T (be learnad Divisional Judge as barred 
by the provisions of Order II, rola 2. Wo 
have considered ibs arguments advanced on 
both eidee, tba facts of the previous case 
and tbs law bearing on tbe eobject, and 
come to the conclusion that ibe role 
enonciated in Order II, role 2, has do 
appItcaiioD to the case and tbat tbis appeal 
moet sQCceed. 

It appears that in 1909, tbe present 
plaintiff sued tbe defendants for his share 
of two inortgsge>debts realised by tbe 
defendants from tbe mortgagors. That anit 
WAS d^orsed by tbe Coprt of first iDstanee, 


bot tbe Diviriet Jodge on appeal accepted 
the plea that the suit for partial partition 
did not lie. Tba finding on that point 
was, it is clear, aafficlcnt for the dUmissal 
of ilie suit, and the fact that the Court 
alM> recorded tbe further finding tbat the 
debts, tbe subject-matter of the suit, were 
not proved to be joint property (which 
finding was a mere lAti/er iltclNm) does nob 
affect tbe determination of tbe question 
which arises in the appeal before us. 

In pursuance of tbe direction given by 
the Appellate Court, tbe present suit for 
the partition of all tbe joint properties 
baa been instituted, and we fail to under- 
stand bow the provisions of Order II, rule 
2, govern tbe case. The previous suit 
failed because it was not properly framed, 
and it is a well eatablished principle of 
law that where tbe dismissal of a suit 
takes place for defect in the form of the 
suit. Order II, rule 2, does not preclude a 
plaintiff, whose suit has bean thus dis- 
niseed, from bringing a second suit, nefe, 
iN/er oitu, Bhcia Sin^h V. OnrAit Singh (1). 

Farther, it seems to us (bat the causes 
of action in the two aolls are not identical. 
Tn the present suit the esuae of setion 
is the right to have tbe whole Joint 
property brought together end divided. As 
observed by Melville, J., in Knka^i v. Baputi 
(3)— ‘*So fsr from these two being tbe 
ssme esuse cf setion, they present sll tbe 
difference which is eipreased by ssying 
that the one Is a cause of action, and tho 
other is no causs of action.*' It appears 
ihst si the time of the institution of the 
first suit, tbe plsiniilTs rigbtto participate 
in the joint property other than tbe two 
debts referred to above hsd not been denied, 
and the denial by the defendants in their 
written statement, wbicb has been relied upon 
by the learned Divisional Judge, was a 
cause of action which accrued subsequent 
to the institution of that salt. We consider 
that tbe causes of action ir. the two cases 
were quite distinct. tVde Abdun Nasir v. 
RocK^oa (8), and it is clear that Order li, 
rule 2, requires a plaintiff to include in 
a suit the whole of tbe claim which he 

(0 66P.B. 1884. 

(2) 8 Bom. H. O. &. 806. 

(8} 20 C. 986, 
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IR entitled tn make in respect of the particular 
canse of action which forme the baeia 
of the salt and doea not compel him to 
include clnime ariaing out of different caueea 
of action. 

Another aspect of the matter leads ns 
to the same couelueioo. What was the 
effect of the dismissal of the 6rsi suit for 
partiiitJOD? It wae clear that the parties 
continued to be joint owners in the properties 
as before and it is beyond question that 
the right to demand partition ie one of 
the incidents of joint ownership, and aa 
long as the joint ownership sobaists. anj 
of the joint owners may demand partition. 
We do not, therefore, see how the disoiissal 
of the previous suit operates as a bar to the 
present one. 

We are, therefore, quite clear that the 
previous dismissal on account of the plaintiff 
not having included the whole of his claim 
does not bar his second suit for partition 
of the whole pp>perly. If any authority 
is needed for the view, we would refer to 
the judgments of Umrao Sin^h v. ^mre Lai 
(4) and Kakoji v. which are oa 

A 11 fours with the present case. We accord* 
iogly accept the appeal, set aside the judg* 
ment and decree of the lower Appellate 
Court and remand the case onder Order XLI, 
rule 23, for the decision of the defendants’ 
appeal on the merits. Co art 'fee on the 
memorandum of appeal shall be refur^ded 
and other costs shall be costa in the cause. 

Appeal atc^pttdi Can nmnnded. 

(4) A. W. K. (1680) fl3. 


PINA V. UlSHAVBHAa SINOB* 

A suit for eject meat brougbc by the mortgigor of 
axrmtnileWoharc during the pendeDcy of the ndenp. 
tion aoit end before hie obteining a redemption 
decree is premature and not maiatainable. 

Second appeal from the order of the 
C<»maisaiuner of the hleerut Division, dated 
the 3rd November 1913, reversing that 
of the Assistant Collector of Saharan* 
pur District, in a case of ejectment under 
section 58.^63 of Act II of 1901. 

JUDGMENT.^1 think this case must he 
accepted. It seems quite clear that appel- 
lant paid Ilia rent to Ahmad Husain in * 
1911 and 1912. Ahmad Husain resisted 
respondent’s possession of the land, ou 
the^ strength of his mortgage; and respond- 
ent s suit for redemption of the mortgage 
was not decreed uotill November 1912, 
whereas the present suit for ejeotmeoi ’ 
was filed in September 1912. I think tliatat 
that time appellant was jnstiBed in looking ^ 
open himself as Ahmad Husain’s tenant, * 
and that be honn fitla paid tbe rent to bim 
aa he had always done before. He was not 
supposed to know the details of ths diepote 
between the mortgagee and respondent. 

1 consider that tbe respondent’a suit for 
ejectment was premature and should have 
been diamisaed. 

1 would, therefore, set aside the Commis- 
sioner’s order and restore the order of the 
Assistant Collector, giving appellant bis costs 
in all Courts. 

Appial aliotnd. 


COURT OF THE BOARD OB REVENUE, 
UNITED PROVINCES. 

Retbnub PsTiTiOK No. 21 ov 1913-14 or 

SASAftANPOa DlSTStCr. 

March 17, 1915. 

Present:— Mr. Campbell, J. U. 

ALI BUX AXP OTBSRS — Da PEN PANTS 

APPEttANTS 

V€rfus 

PARK ASH HAND— PLAiicTrpp_ 

RSSPONPtNT. 

g/Mtnwnt- Suit hg morteoaer hffprt cU^ihine 
deetr* m r«4cmpn'cn wV, f)wi/iia2«»aSiTi(y e^. * 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

SscoNp Civil Appeal No. 2 of 1914. 

July 26. 1915. 

PnmUi^Ur. Batteo, A. J.C., and 
Mr. Slaoyoo, A. J. C. 

DINA — PuiNnFF — A ppellant 


vertus 

BISBAMBHAR SINGH- DsPENPAJrr— 
.. Rbspompent. 

A<tvtrn Co.oim«r«— 

c/we CA.oif«r, if adi'tfte to aRorfter— Umbaids* 

*^ •*^**‘*>*^ po$seMicD of one c»oinier, wb® 
aatoren ueider • eoamon ijtlo, i» not ortiiuw 
Adpm to naotber co-owner. [ p. 467, col. * - j 
• 1“.*]** ^ proof tbet e co*«fatw lambanm 

u SolAiog the property of himself sad his eo-shsrsa 
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tdT«r«*Iy to tb« Iftttor. Ut poweMCoii mutt U 

C iaBi«d to b« pornissivo aoB oa thAt of unot 
tUn. Cp. 46«»c«l. I.] ^ 

Appeal igaiiut tbo decree of the DieUionel 
Jodge, Jobbolpore Divuion, dAted the 14th 
November 1913, con 6 rm mg that of the 
AdditioDal Judge to the Court of the Subor. 
dmete Jodge. Seoni» dated the 10th December 
1912. 

Mr. A. C. Rov, for the Appellant. 

Maure. Q. L. SnbMar and K. V. Deotkar, 
tor the Beepundeota. 

JUDGMENT. — The eoit out of which 
this appeal ariiee. relatee to the village Toapar 
10 the SeoDi Dietrictof the Central Pro> 
viiwee. One Dado Oulab Singh, eioce dead 
and cow represented b7 the reepondente, 
was the inperior proprietor of that village. 
The Inferior proprietary right in the eame 
village origjDally belonged to tbe family of 
which tbe appellant Dina it now tbe repre- 
aentative member. Thia right wae held by 
eeveral co-ebarere, and tbe ehereof Dioa and 
bii nephew Manga) ta two anoae eight 
piee. Bat Dina ia tbe lom border of the 
whole village. Dadu Oolab Singh gradaally 
boDgbt oQt allthe eharee other than Dina'e 
ibot— 


On the 12th July 1886 (Ea. 
hibit p.9) 

On the 23rd October 1886 
(Eibibit P.IO) 

On the 251 h October 1686 
(Exhibit P IT) 

Onihe21iit May 1906 (de^ 
not filed). 


ToUl ... 0 1$ 4 

But Dina hae etootly adhered to hie 
ehare, and hee continued to be the radar 
fa«»Jardar. In 1009. he filed a civil euit 
m the Court of the Dietrirt Judge of Seoni, 
repodratIng the title of Dada Gulab Singh 
andof vendore. and claiming a declara- 
tion that he was the sole owner of the 
inferior proprietary right in the entire village. 

t it wae decided that Dado 

Golao Singh had become the owner of a 13 
annas 4 piss share in that estate. 

Sabsequeotb Hade QnUb Singh applied 
w an imperfect partition of the village. 
H^agaio TIina appeared In ^ppoeitlon, 
After an inft-actnoaa attempt to revive the 
'30 


Re. A. P 
0 2 6 
0 2 8 
0 4 0 
0 4 0 
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title decided against him in the above civil 
suit, he set up a claim by prescription to 
«rtain strand khudkotfU land which had been 
in hie phyeicial poasessioti for more than 
twelve years preceding the suit. The Re* 
venue Officer holding the partition proceed- 
ings, dealt with this objection na a case 
under section 136*G. Central Province.*! 
Land Revenue Act. ISSl, and decided it 
against Dinn. Ati appeal to the Uonrt of 
the Divisional Judge followed, and h.vs been 
dismissed by that Court upon the ground 
that, as a holder of corniuon prt>perly, 
tbe pos^easioo of Dinn was not advcMo to 
his cO'Sharere. and that as he was 

a mere bailiff of the proprietory body and 
coold not defeat or desti'oy their titles by 
mere esclusive possession and the non-pay- 
ment of profits. The learned Divisional 
Judge completely nverinoked the decision 
of thia Court in Sheodntftil Stn^h v. Bhayiratk 
St»9h (1). and if that ruling were to prevail, 
this case would have to be sent back. But 
it was not accepted by Skinner, A. J. C., 
in Dead A*Aom v. Oovituia (2). ao far as the 
general rule laid down in the pitirifuia, ie 
concerned; and one of us, before whom the 
appeal originally came, considered that this 
couSiet of opinion xbould be set at rest by a 
Bench. This appeal was, therefore, ordered 
by the Judicial Commissioner to be decided 
by a Bench. 

The p/actfam id Sk«f*tfiyal Singh v. Bhtigi- 
rufh Singh (1) reads thus: 

The rn*se*'*ion of one co-owner is ordinari- 
ly adverse to another co-o%rner who is ex- 
cluded from possession. 

* In tbe almence of proof that a tambaninr 
is in poasessron as agent of a co-sliarer, such 
poMessron must be deemed to be adverse 
and not permissive.'* 

IVe have nothing to say against the merits 
of the deeWon arrived at hy . or learned 
predecessor in the particular case which was 
before him. Rut, with sll doe respect, we 
are unable to accept ax correct the two 
ppopoaitrona ..f law emhudied in the above 
jrforiVKw. They are opoosed to unmerous 
decisions, forming a eonsisUnt cnrsiis furim 
In thi- and other High Gourte; and we would 
state the law to be as follows:— 

(1) laC. T» b. R.fo. 

(«> 2 Ind. Cos. 1$: 6 N. L. IL +1. 
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VlUk V. hUIUMI'BAR sixoa. 

* Th« cxcIiisn'O pii:<Ke<^um of one co>owner 
>s Uo bns entevci^ uinlei' a common title t$ not 
orcHnArily ec)ver<o (o enotber eo*owner. 

'*fn tbo Absence of proof that* co*sharer 
J’ontnril.sr in bolding tbe property of himself 
and bis co* sharers adversely to the latter^ 
his possession Tiiiist be presomed to be 
permissive and as that of aci ag’ent for them/’ 

It will be seen that these propositions are 
diametrienlly oppose<l to the •firtit of fsiuay, 
J. C., in the above ca^e, bat there is ample 
authority in support of both of them. 

First, as regards the ceneral let? appliea* 
ble to all joint or common owners. It will be 
eeen that the roling of our learned prtda- 
censor proceeds upon an Kogliah Statute which 
bits no application whatever to India, and 
we are unable to nndcrstaml why any 
analogy should be drawn from it. either for 
dealing with co •owners in India generally, 
or with r ><sharers of m’tljHttyi villages in 
the Central Provinces in pnrticulnr. 

So fares the general proposition is concern* 
ed, the Calcutta High Court have declared 
in Jcoen-hn yalh Uui v. Pitt Marirari 

(3) that it is a fondamriiUl rule that the 
entry and pos^eision of land byons under the 
common title of a cu*owner xviJl not be 
presumed to be adverse to the other co*owners, 
but will ordinarily be held to be for the 
beneBt of all. To the same effect, are the deci* 
siona in Mthin Lai v. i?<2dr< Presod (4 , Har 
Ohayan v. lU'wfit (&}. .4 A mad Rasa Khan v. 
Ram f.nt (6) and Candor Ac rye v. Skrtnitasa* 
charpa (7i. How far (his presumption may be 
carried, will be found illustrated in a recent 
decision of their Lordships of the Privy 
Council in a Ceylon case. Corea v. Appnhamy 
(8). That was a case in which a man narued 
Eliaa having died intestate, his property 
devolved by law upon his brother Iseris and 
three aistprs. Iseris was in jail and the 
three sisters were otherwise absent when the 
estate (ell In, and. therefore, tbe District Court 
took temporary possession. Iseris alone 
subsequently took over the property from the 


(3) 83 C. 061 at p. 6^6. 6 C. L. J. 783; 12 0. K. 
N. 127. 

U) 27 A. 486: 2 A. L. J. I07i A. W. K. (190$) do 

(6) S rnd. Cos. 699; 32 A .869; 7 A. t. i.293. 
fU) n Ind. Css. 022; T8 A. L. J. 204; 37 A. iU3. 

(7) 6 Hem. L. R.74i. 

(6) (1912) AC m ai L. J. P. C. ISl; lOo U T 

aaa. 


Court officials, and retained it exclosively for 
a period which, had such possesion been 
adverse, wonld have extinguished the title of 
the sisters. On a suit between Iseris and a 
purchaser of the estate of the only sister 
surviving at the date of the purchase, the 
Ceylon Courts held that Iseris hsd entered 
in tbe character of a sole heir or plunderer, 
and ruled that whirhever it was * so he con- 
tinued, and acknowledged no title ia any one 
eW' and had, therefore, acquired a good pres- 
criptive title. This decision wav reversed by 
their Lordships of the Privy CoqdciI, who 
remarked as follows:— 

“It is difficult to understand why it should 
be aoggeated that Iseris may have entered as 
'plunderer.' He was not without his fanttM. 
• • • • Uat it in perhaps going too far 

to hold that he wes so fond of crooked ways 
and so bent on doing wrong that he may 
have acorned to take advantage of a good 
legal title ami may have preferred to mas* 
querade as a robber or a bandit and to drive 
away the officers of tbe Court in that chsrac' 
ter. It ia not a likely story. But would 
such conduct, were it conceivable, have pro* 
Hted him? Kntering into possession and 
having a lewful title to enter, he could not 
divest himoelf of that title by pretending that 
he bed no title at all. His titlo most have 
enured for the beneBt of his oo- proprietors. 
Tbe principle recognised by Wood, V. C., in 
TAoMiarv. Thotnru (8) holds goods Possession 
is never oonsiderrd adverse if it can be referr- 
ed (o a lawful title.' '' 

It will thus be seen that the authority 
overwhelming in support of the view thatths 
pfaysicel possession of one co*owner ia pro- 
Aomably not adverse to others not in phyntfl 
possession. We 6nd nothing against tpia 
rule in OanyoiHiar v. P<xr(uArrt»i ilO) ^ 

in Amrita Ravji Rcicv. Shndhar Saravaniil)- 

lo particular cases ou»ter may be presuneo 
from long pnaaesaiou; but in this coDoeotion 
the reiuerke of their Lordships of the Privy 
Council in ^e above case at page 7, are 
instructive. A very etrong case of preaumP* 
iive ouster would have to be made out. I( ^ 
not 80 here. 

(9) flMA) 2 K. A J. 79 at p. 33: UO B. B ^7^ 
p. 1 10: 25 L. J. Cb IS»: 1 Jur. (g. S.) 4 w. > 

J8Ss 69 E. R. 701. 

(I0> 2h B. 300; 7 Bod, b. tL 262. ^ * 

(U) 1 lad. Oaa. diSj S3 B. dl7i.ll Bam, L. 
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Theo, Mto the more particalnr case of the 
escloeiv© possession by a Inmhnntar in the 
Central. Pro Vinces of an apricultnral village 
belonging to Lim^elf and other co-ftharere, 
we have a series of rolinga of this Conrt with 
which it seems impossible to reconHle the 
Mum of Ismay, J. C.» in ShetnUoal S^’uvk v. 
Bhognath Singh H). In l/^ro,i.^i»gk v. 

pndivided village the hmio rJar is the agent 
pi tha co'Sharere for the manAgement of the 
ejtite according to the ordinary costom. In 
Aheoba V. Simnria (13), it was ruled that the 
possession of the hmhfinhr cannot be said 
to be adverse to the recorded co<sliarers 
merely because he pays them no share of the 
pro6ts, nor wonld such non-payment aoionnt 
toan ooster; and further, that the burden of 
proving that a suit for possession by the co* 
sharers was within time would not lie on 
them. In Pomrafah v. Him (14), it was 
l^ken to ba an established proposition that 
a hmhanlar is the agent of the co sharers 
for village tnantgement. The same assump. 
tion governed the decision in S<l<tram v. Ayjnn 
^ 1 j (I'D. Isfoay, J. C-. 

paled that anything which the landlord 
Js nquired or authorised to do under 
the Tenancy Act most be done by the 
.whole proprietary body or by an agent 
^^^mlf, and remarked, at page 
» ti ^*^i*>»**dy ibe tamhtirdar as the agent 
of the co-sharers for the management of the 
village would be the person whose consent is 
necessary and sufficient.’’ the remark having 
reference to a landlord’s consent to the trans- 
tor of a tenant right. In V^uU Khan v 
Oort«.*a (o)^ Skinner. A. J. C., considered 
.toat. the remarVs of tomay J. C., in SAcoJoyn/ 
Singh V. Dhagtm/h Singh (1) were to a great 
extent obUer, and open to recousideratioo. 
An Htnitdhar v. Jngannaik (17), Mitra, A.J.C., 
described the lamharJai- as the cnstomary 
Wot of the proprieUiy body. Finally, in 
V. Ragkun^^ih (IH), Hallifax, A.J.C 
pronounced that in the case of a lambanlAr 
there is a presumption, until the contrary is 


shown, that he has been appointed as an 
agent to represent the whole proprietary body 
of a village in the management of the village 
Apparently, however, in both the cases last 
above quote<l, the dirh'm in Sh>r>,faguf Singh 
V. Bkaguufh Singh (1) wns overlooked, ns 
t hero IS no mention of that case in eithei 
decision. 

For the above roasonn, wo rospectfully 
dissent from the genorol propositions s«t out 
in iUtfducifHm of NArrw/ay.r/ Singh v. Jihngirath 
.>*apAi (1) and hold that it han been coiTcctly 
held in the present case that the possesshMi 
of the defendant over the and hlnu/Mif 
antis, tlioagh exclusive and unaccompanied 
hy any proved paymebt of profits to tho 
plaintiffs or their predecessors as co-slmrers, 
was not, fmie, adverse: and mo express 

ouster has been pleaded or proved to robot 

the presumption that such possession was 
^ on behalf of the whole proprietary 

It was nwed before ue that tha sales, 
by which Dnda Oulab Singh became ihe 
owner of the shares he claims to have 
partitioned, do not expressly transfer the 
right to cultivate the ^r land, and that as 
to such land, at least, the defendant has 
become an ex.pvoprieUry tenant- This is 
not merely inaccurate but absurd. The 
dee<ls exproesJy provide that the vendors 
sliall take the standing crops . and then 
give up cultivating occupancy to the 
vendee. But if they had not dona sn, the 
Tenancy Act of IdSd would have conferred 
an ex-proprietary tenure, not on the 
defendant, but upon the vendors themselves 
It does not lie with the defendant who is 
only a co-sJiaror of the vendors, to claim 
that the statutory tenancy enuran for his 
bench t. 

The appual fails and is d^missed with 
costs 

AppMl di$mi«ieil. 
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)1ADHAVA &ni*UA >ASTO V, KAVACBA^DRA VABDAtUJ. 


ilADRAS HIGH COURT. 

Fir>t Civil ApprAL No. 302 op )914. 
October 21. 1915. 

Pt-ttentt — Mr. Justice Coutte-Tpotter and 
Mr. Justice Srinivase Aiyangar. 
MADHAVA BHUMJ SANTO— DePKHOANi 
No. 1 — ArprixiifT 

t'trftit 

SnSnSn R AM ACH A.VORA MARDARAJ 

DCOGARU. itf.iMO yisoR RCpeess^Tto 
MT uia KEKT pKtCKo. ty£ COLLGCTORop 
GANJAM AND AocKT TO Tue 

COURT OP WARDS— Plaiktifp— 
Rc9P02«DKNT. 

Mutliii* Courl >4 W^rtU Afl (/ i4 1002), «. 68^ 
i^m^lfion ^ inttrt$i on arftort of ivsf— ITsseecr. 

jpoicoi' of. 

In eaicA of retoitanuiB miulc bj thr ileneiper 
appointed by tho Court of Wards bnt not included 
in tbose ipooliird in rale of ih« rules fiamcd by 
tUe Coiui Wards under the Court of Wards Act. 
it is fur tUe party rely I nr upon tbe remisatont to 
prose that the Court of Wartls Had ipecitlly nntho. 
rized tlie Mansgcr to ipraot then. Ip. col. 2; p. 
4d9, col. 

Appeal againat the decree of the Coari of 
tbe Temporary Snbordmate Jadge. Ganjam, 
in Original Sait No. 49 of 1013. 

The Hon'ble Mr. B. Seinna, for the 
Appellaot. 

Dr. S. BtoatninadhaH, foY the RespojMletit. 
JUDGMENT. 

Coorrs.TKOrrcR, J.— This was a ■ a it for 
rent due under a muckilika of the 3rd 
November 190b» execated to the late Raja 
of Kallikota by the defendant ; and in addi* 
tion to the Arrears of rent claioted, at to 
which there in no dispute, a claim waa 
also made in reape'^t of interest, whi^^h waa 
made payable under the inatrument, at the 
rate of l 2 per cent, per annual oo the arrears. 

The defendant's case with regard to 
interest waa that be liad had a meeting 
with the Tabsildar and the Manager in 
November 1911, that he had poioUd out 
that be was quite aoable to realise any rent 
due to him from the ryofs, that it would 
be a great hardship to him to pay interest 
and that tbe ^laoager agreed to remit in* 
tereat up to date; and in cooformity with 
it, he (defendant) produced Exhibit 111 in 
which an acccount in drawn up giving him 
credit for a sum of Bs. 10 wltioh he then 
paid. In that account, the ten rupees is 
divided up and credilod bit by bit against tbe 
Tarioua ineUlments due; and the balance 


is brought down to Re. d,780*4'b. It is 
clear that that accoont does not include 
any interest at all. In view of that doca* 
ment, and of the evidence of the defeadsnts 
and tbe admissions of the Tahsildar in bis 
evidence. I think that a remission of interest 
was made; and I do not accept tbe Tahail* 
dar'e stnternent to the contrary. Unforto* 
nately, the defendant had to do more than 
this. Besides showing that the Manager 
had remitted interest, he had also to ahow 
that he had aatlioHty to do so. The case 
is put in this way for the appellant. This 
was not a mere remission, (his was sn 
sgreement; and the consideration moving 
from the defendant was that he agreed to 
assign the decrees he had got or might get in 
the future againet the rpo/s. And if I thoogbt 
that that agreement had been proved, i would 
have hesitated long before holding that that 
waa not a matter within tbe authority of the 
Manager of an estate like this. However, 
1 am xatisded by the evidence that there 
was nothing to connect tbe sgreement to 
remit interest with the promise, if there wae 
any, to tranefer the judgments against tbe 
And that being eo, the thing stands 
aa a mere remission without any considers* 
fion. Of the rules relating to iba Court 
of Wards, rale 5fi specidoally limits the 
instances where Collectors are emp*) wared 
to remit debts due to the estates. They 
include matters erroneously included in reot 
accoaot% and also irrscovarable rents snd 
debts due either in cash or in grain, for 
the recovery of which all possible processes 
have baen exhausled; and in any case, the 
limit I** to sums under Rs. 100. 1 cannot 
suppose that the Manager had greater ao* 
thoj’ity in those matters than the Collector 
and on the materials before me, I think 
it ia impoaaible to bold that the Maosg*^ 
in this case had the authority to do wliil 
he has done. This Coort tike the 
Court has suffered very much from 1^^ 
meagre materials put before it and from 
the entire absence of any sort of guidanp* 
aa to what prioeiples are to help 
determining how tbia <.oestion of authority 

is to be decided. There must be 
of mateHala to assist the Coort as to woai 
the actaal rights and datie*< of a Manager 
are. We are left without any snob 
tione aod oo soch materials as are aval|a°^ 
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SAXIU BAKaSB V, ALTAF ALt» 

to m«, I thiok tbe Appeal laile. Bat m 
view of tbe fact ibat no anjrgeation it made, 
At far at I can see, that tins Is oo other 
than a perfeotl/ bonett claim, and in view 
of the (act that I bellere that the Manag’er 
in fact agreed to the remission of interest, 
I think it 3 net to allow no costs in either 
Court. 

By some error, the decree has awarded 
to the plaintiff componnd interest on the 
amounts of rent doe. There wee no pro* 
vision whatever for that in the instroment 
end tbe deoree must be amended b 7 ewarding 
simple interest on the total rent doe, 
amounting to Re. 3,800, at 12 per cent, op 
to tbe date of judgment and then the 
amonnt will be consolidated and interest 
calculated at 6 per cent, on that. 

Skinivasa Aitasoab, J.— I agree. The 
defendant who pleaded that the plaintiff 
remitted the int*irent wae boaod to show 
that that remission was aathoriaed by the 
Ooart of Wards. The defendant was dealing 
with tbe Manager appointed by the Coart 
of Wards, who were eoardians of the 
minor’s eetates; and I think it wse his 
daty to show that the Manager was aotho* 
rised to give that remission. Id the 
absence of aoy loob proof, although I agree 
that the Manager did remit the interest, 
he is not proved to have any aacb aotho- 
rit); and the role referred to by my 
learned brother seems to soggast that the 
Manager could not bave any sneli aathority. 

Appeol dissusssd, 


PUNJAB CHIFP COURT. 

SiooKD Civic AvrsAC No. 59d or 19H. 
May 10. 1915. 

PrsMrd:— Mr. Juatioe Shah Dm and 
Mr. Jostice LsRossignol. 

KARIM BAICHSH and oTBSas — PLAiMTirrs 
ArrsLi.AHTs 
rerius 

ALTAF ALI ahp orseR^— DsrsNDANrs — 

— RespoH D« irrs. 

Sort /or tUcUroi{on^NoH.profiri4lorr. in 

.Vajib.ul.arz rotording frflumor 
0 / proprietary bo.ty to re/nte of Kilapr, Aether 
bintUnf on noh-proprietoro, 

Doa.proprioUry body of tbo viUnff* of KUom- 
aUd brought a siiit for a daclarati<» that th« 


rofiu» aod sw^op^ngs of Cho rillAao wero not tUo 
•vrinsirr property of (he defendants, iUe propnc. 
ury body, bctdisi Ike plaintiffs had a right ro dispose 
of and, if fiocotsary, to sell ihe swospinga nnd refuse 
of their own houses: 

Heid. tbatas the DOo-proprfotora lived in the vitlagc 
OQ sofferaoco ue aites belonfrinK to tlio proprietary 
body, (he proriaienef the uvlJl6.w^nr: speoifying Chat 
all refuse from their heoara should he tho perouisitoof 
tbe proprietary body woa not incr|uiub)a nnd (hat the 
plainriffs were not eatiticd to the drclantioii aoiieht 
fw, [p. CTO, coL I ] 

Second appeal from the decree of the Ad* 
ditional Divisional Judge of the Gujrtnvvala 
Division, dated the 7th of January 1914. 

Mr. Ookfii Chnn4 ^^arang, for tlie Appel- 
lants. 

Mr. .Ihdwf Rnsitid and Sheikh Ottfah Dt'u, 
for (he Respond^nte. 

JUDGMKNT— The plaintiffs in this osee 
are members of the non .proprietary body 
of N'zamsbsd, and they came Into Court 
to secore a declaration that the refuse 
and sweepings of ths village were not 
the esclaeive property of the defend* 
ants, the proprietary body, but that 
the plaintiffs had a right to dispose of 
and, if necessary, to sell the sweepings 
and refane of their own hooeea. The 
Courts below bave agreed in dismieeing 
the plaintiffs* claim and tbe plaintiffs bave 
come up here on eecond appeal. 

It has been found by the Courte below 
that, according to the entries in the 
leayi'b-uf.urc of 1808 which are repeated in 
tbe iraii5.Nf*art of 1891-92. the refute of 
the village is tbe exclaiive property of 
the proprieioru. The learned Counsel for 
tbe appellants contends that the non* 
proprietary body are not bound by tbe 
provieions of ihe HHtjih.uharf, but further 
he argaea that even if the provisiODs of 
ihe orojib^td-are were binding on the 
plaintiffs years ago, is it equitable that 
they should continae to be opentive at 
tbe present day when conditione have 
radically changed? He explains that tbe 
present litigation has been brought about 
by reforms in Mnitation mtrodaced by 
the Locs] District Board. Formerly ooe 
sweeper was entertained by the proprietors 
and he was responsible for the cleansing 
of the whole village; recently, however, 
the District Board decided that tbe 
sanitary condition of the village must be 
improved aod it baa imposed a tax upon 



i70 


IKDIAN CASfiS. 


11915' 


QOPt«l>AK *•. HTLl’iT. 

tliP of rhlinl>i(niit« of th« 

V i I U i£C vi'o |>> i V t f-t .< a nd non* pro priptor a — in 
order to defray tlie costot entertainment 
of three sweeper;^. It is ronseqoently 
urged that the manure of the village 
>Ta 9 conceded to the proprietary body in 
compensation for their outlay on the 
entertainment of one sweeper; and that 
inasmuch ua the non 'proprietors as irell as 
the proprietors aro called upon by the 
District Board to pay for the entertain* 
ment of three sweepers, the non* proprietors 
now receive no consideration for the 
sorreniler of the refuse from their houses. 
It is urged, therefore, that the r<nVr>M 4i‘,'frf 
for the provisions set forth (n the 
w(iji’A*rW>urr no longer exists. 

To this argoment we are uoahle to attach 
any weight, The non 'proprietors dwell in 
t)ie village on sites which art the propertyof 
the proprietary body; non •proprietors dwell 
in the village on sufferance At>d one of the 
conditions of their residence in the 

village is that all the refuse froai their 
houses shall be the perquisite of the 
proprietary body. Their residence in the 
village, and not the fact that t^e proprie- 
tary body had entertained a sweeper for tha 
cleansing of the village, was the reason for 
their surrender of their rights in the refuse. 

Though it is now asserted that the 

present contest Ima ariaeri from the action 
of the District Board, we notice that in 
when no such action on the 

part uf the District Board waa expected, 
the present plaintiffs objected to these 
provisions of the If the 

plaintiffs have now to pay a higher price 
for the cleansing of the village, they also 
enjoy the benefits of superior civanlinesr. 
The fact that the proprietors have a right 
to all the manure from the village, might 
well have been represented to the 

District Board authorities with reference 

to the iucideoce of the taxatioo imposed, 
but with that aspect of the ease we have 
no concern. 

Ill our opinion, the provisions of the 
vuy( 6 .nhar 2 are clear and they do not appear 
to be inequitable. The appeal is dismissed 
with costa. 

Appeal diemitsed. 


NAGPUR JUDIOCAti COMMISSIONER’S 
COURT. 

S£C0:4p CtriL ArrB^L No. 465 or 1913. 

July 31, 1915. 

jVesea/:— Mr. Batten, A. J, 0. 

GOPIKISAN — PL&i»Tiry««AppBlutft 

l*ernrrf 

KDLPAT— Depfi ROAST— Rb'^pokornt. 

i'« ..{.Df /'.OriArCd TCHflNCS wlcf (X/ o/ 19^8), M. 69 
(i) (*-*)• ff preprietoc\i rfghttSif 

aeffnitiliM of ft.pivprMnrn •iphtt in— IVimut 
of sir liahtlUif" of. 

Where c*-piv^r»aTy occupancy rights sccroe to a 
utelpHtur under seb.sect (on ID of section 6P of the 
Ccnirsl PnivincM T^'iwincy Act, (ho iirovlsiont of 
ezeeptinn (cV of lUe sectiun ilo not ceasc tohavo effect 
nml aa ordinnry fcnnn( is si ill liable to be evicted by 
the «•». proprietary ocropancy lanant under the pro* 
tisbms nf the Art. [p. 47y. col.I.j 

Appeal agninat the decree of the Addi* 
tional District Jinlge, Halaghat, dated 
the 7lh May 1913, confirming that of the 
Munsif, Halnghat, dated the 30th November 
1012 . 

The Hon'ble Mr. M. B. Badahhap. for the 
Appella n(. 

Mr. ir. H. hhalf, for the Kespondeot. 

JUDGMKN’T.— This appeal arises out of 
a suit to eject the respondent from a field, 
brought by the appellant, who la the 
ex -proprietary occupancy tenant of the 
field. The plaint stated merely that the 
plaintiff wan the occupancy tenant and the 
defendant the sub tenant, and that the 
cause of action for ejectment was the 
defendant's failure to comply with the 
notice that he should quit at the end 
of the agricultural year 1010-1911. 
the further pleadings, it appeared that th4 
field was a «i> field, which had been leased 
to the defendant while the plaintiff was 
the mafguzar; when the plaintiff transferred 
his proprietary rights to a third ?f 

became the occupancy tenant of the 6 ela 
by virtue of section 45 of the Tenancy Act. 
Tbs plointiff pleaded that the defendant 
had been a tenant of the «> land from ye*** 
to year, and had by operation of 1 ** 
become a sub-tenant when the Pj*'® j 
became the occupancy tenant. The ^ 

ant pleaded that the field hod beeo 
out to him in perpetuity by tbs pla«jt<“ 
father 16 years ago. and that he 
fore, not liable to ejectment. The . 
found that the field wsS recorded * 

field of the pUiutiff and that the defendaov 
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ifAS .r^rded m th« 4Qb*t«n%nft. Tha aait 
wM di^taiaaad on tba groasda thnt (ha 
plaintiff bad failed (o prcaa tb«t tKalaafla 
VAS from year to year, and that the 
defondant had been in posaesaior. for over 
12 yeara. 

It ia to be noted that the auiC was Brat 
Bled in the Court of a Revenue Officer, the 
Additional Judge to the Court of the Sub* 
ordinate Judge, and that a fortner District 
Judge or appeal held that the snit was 
not triable by that officer, and returned 
the plaint Tor presentation to the proper 
Court/* This order waa not appealed 
agatnai. 

Against (lie decree of the Munaif disraiss' 
mg the unit, the plaintiff appealed onvanona 
grounds, one of which waa that the Uunaif 
erred in holding that the land In diapate 

was nr. 

The material portion of the judgment of 
the learned Additional District Judge runs 
as follows:— 

' The lower Court diamiased the suit on 
grounds of ita own, whieh are not quite in* 
telligible to me. Hence the plaintiff 
appealed urging several reasons for doing 
so. 

*'On the facts stated, however, tbs 
pleintiff has no case. When he waa the 
prop'istor, the defendant was the ordinary 
tenant of the land in dispute. Then, under 
section dO of (he Tenancy Act, h« could be 
evicted on the groond that the holdiog 
entirely consisted of siV land. The land, 
however, has since lost its c ha raster as nr. 
Row this plea, ns., that tha holding consists 
of m /and, cannot bs availabls to the 
plaintiff. Section 45 (5) of the Tenancy 
Act axprsssly provides that accrual of 
occupancy rights shall not affect tbs rights 
of ordinary tenants. The defendant still 
remains the ordinary tenant. He cannot, 
tharefore. he evicted otherwise than under 
the provisions of sections 52 and 66 of the 
Tenancy Act. 

It is needless now to review the 
reasons set forth by the appellant in bU 
memoranduro ’ 

In brief, the Additional District Judge has 
dismissed the appeal solely oo the ground 
that on a mal^ugar becoming the ea* pro- 
prietary rrcuparcy tennant of «tV land, the 
land, aa between apeb occupancy teuant and 


the former ordinary tenant of the gir land, 
loses its character aa n'r, and the ordinary 
tenant of the s»V bec^cuHS an ordinary tenant 
without the special disabilities attaching to 
a tenaui of sir under section 69 (c) of the 
Tenancy Act. 

In appeal, the 1eai*ned Counsel for the 
appellant* plaintiff argues, Ji'stly, tlmi on 
the plaintiff becoming occupancy tenant the 
defendant became a sub •tenant, and, therefore, 
liable to eviction at the end of the agri- 
cultural year by reason of the proviso to 
fteotinn 60 of the Tenancy dct. and 
that, if he does not become a sub*tenant, 
he is liable to eviction if the holding con* 
slats entirely of sir, under section 69 c) 
of the Act. 

1 am unable to accede to tlie firtf pro- 
poeition. Sub-eection (5) of section 45 
enacts that the tccroa) of occupsney rights 
shall f>ot affect the rights of an ordinary 
tenant holding any part of the sir land at 
the time of such accrual, The rights of a 
aub*tanant are certainly le.sa than those of 
an ordinary tenant, so that it is evident 
that such accrual cannot transform the 
rights rf an ordinary tenant Into those of 
a sub'tcnant. The learned Counsel argues 
that the enomeration of tenancy rights men- 
tioned In the Tenancy Act ry eihaustive, 
that there citn be two tenants of the same 
holding only when one of them it sub- 
tenant: and that there cannot be an occopancy 
teuant and ordinary tenants of the same 
land. This no doubt is the ordinary rule. 
But sub-section ^5) of section 45 shows 
that the occupancy rights in tfr land of 
the original proprietor, which section 45 Is 
designed to protect, are compatible with 
the existence of ordinary tenants on the 
same land. The plea that tbe defendant 
has become a anb-tenani fails. 

The nt.r1 question is whether the Addi- 
tional District Judge was right in holdiog 
that on the accrual of ex*proprietary occu- 
parvey rights, the land ceased to be tir land. 
In Dkondba v. t'j'rAirenoM (1) Is may, J. C., 
expressed the opiniou that "nr land 
which has lost jts character as such under 
the provisiuQs of seethn 45 of the Tenancy 
Act, will no doubt cease to be rir land on 
the expiry of the Settlement then current 


(1) 15 C. P. L* ft. 148. 
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l)9cause, 1>^ redRon of section 69 of tbe Land 
Kevenue Act, it syill no longer be recorded 
ttft gir 1ft ml. but there is no apparent reason 
for hoMing that it cesses to be tfr land 
uii enrlicr date/’ This opinion which, 
though given <*liter, carries great weight 
was in reference to a suit between the new 
proprietor and the ex ‘proprietary occupancy 
tenant. It appears to me that this view 
applies with even greater force as between 
the occupancy tenant and the former ordinary 
tenant. With the question as to bow the 
Settlement Officer shall deal with the res* 
pecttve rights of the occupancy ami ordinary 
tenants, we are not now concerned. But 
until the Settlement, it would seem that 
sub section (5) of section 45 of the Tenancy 
Act must be read aa meaning that the 
relations between the former landlord and 
the ordinary tenant of fir land shall remain 
oncbanged. The auH.section saya that the 
rights of an ordinary tenant of nr land 
ehftll not be alfected. As they cannot be* 
affected for the worse by his becomiog a 
sub* tenant, so they cannot lie affected for 
the better by exception (c) of section 69 be* 
coming inapplicable to him. Any other 
interpretation would reeuU in the ordinary 
tenant of nt being put ici a better position 
as against his landlord by a provision of 
law enacted for the purpose of protecting 
that landlord, 

For these reasons I am of opinion that 
on the accrual of occupancy rights, the 
provisions of except inn (c) of section 69 
of the Tenancy Act do not cease to have 
effect. 

It is argued for the respondent that the 
appellant did notsne to evict the reapondenton 
the ground that the holding eonsrsted entirely 
of fir land. For the appsllant, reliance le 
placed on the ruling in Duliehand ChauHAri v. 
Lailah Kurmi (2), that the status of the de* 
fendant constitutes no psrt of the cause of 
action. W ith this question 1 am not concerned 
in this second appeal. The learned Additional 
District Judge decided the case withoot 
reference to the pleadings, on the sole ground 
that exception (c) of section 69 of the 
Tenancy Aot can Lave no application when 
occupancy rights have accraed under sub* 
section (1) of section 69 of the Act. As I 

(S) 1 K. L. K.4. 
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hold that this is not a correct view of 
the law, I remand the appeal for farther 
trial according to law. A certificate for 
refund of 0oart*fe6s will be granted! other 
costs in this Court will follow the event. 

Appeal alhved; Case remanded. 


COURT OP THE BOARD OF RE7BNCJB, 
UNITED PROVINCES. 

RavcyoB PsmtOH No. 47 or 1913-14 or 
ScLTAHPCR DiSTktCT. 

March A, 1915. 

Present:— Mr. Helms, S. M., and 
Mr. Carupbell, J. U. 

Hajn BHAG\VAN BAKSH SINGH— 

Pc Ai KTi rr — A rrs L LAKT 
rer$u* 

AMBAR SINGH — DarsNOART — RcsroMOBKt. 

At* (lilt of I AM). /. 00, fjtrtifent 
procttdtnft "■rfer— Pwecdmv# null eiwlpcifl 

— TVxeiif, if trttpetmr^Jurioiiolion tf Court— 
Seroiid UH»\tr t. 90. if mnintainehle 

A c^uiiader eervcd upon hii tenant a notioe of 
ejocreneat under section AA of the Oodh Rent Aot 
a ad aobeeqaently applied for aaaiatance to ajoet 
under wction 00 which was given, hat the tensut did 
not giro up postessioa. Tbo tenant wsi tbea erioii* 
nally proseeatod, when be set np tbe defence that be 
was neTar legally ejeetod and that there bad been 
such irregularities in (he action takeu onder seetioa 
00, that bo was jestlfted in treating tlie whole pro* 
c^iuge as null and void. This defsnee wai allowed. 
The Sfmindmr put ia another application seebtag 
?*?****?®? ^ under sectioo 00. The CoMt 

below beta that (he pnsilion of the tcnanc was (bat 
OT a trr spa leer and tbe wennder's remedy was in tbs 
Civil Court: ^ 

ifeid, (hat the tenent never baviag been legally 
ejected, he was aot a trespasser and (he pteWoui 
P*y***4in|rs haring been foond to be noil and toIA 
a fresh applicatioa undsr seetion GO was maiaUi'n* 
•We. (p. 4?g, eel. 1.] 

Bscond appeal from tbe order of the 
Commissioner, Fyxabnd Division, dated the 
3rd^ April 1914, confirming that of the 
Assistant Collector of Soltinpor Drstnet. iu 
* case of assistance to sject 
JUDGMENT. 

CaaiPsxLA. J. M (Pebruarp 5th, J9U)— I 

am unable to agree with the Commissioasr 
in this case. It appears to have beea 
decided at the criminal trial that thert 
material irregularities 
giving appeilaot possession open bis first 
application nodor section 60 that respond* 
sot was justified in treating the wbols 
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proe«ediQgs sa noJI ftnd void »ad reUining 
poBSssaioo. ftod that h* wao oot iboreby 
guilt? of aoy contempt of Court, and 
tms in tbe poaition of never beviog been 
legally ejected. Under eaeb oirooisetaiioeet 
X oennot see that he wie e treepaeeer. 
snbjeottothe ioriadiction of the Civil, and 
not of the Eevenae, Conrte. 

The ’trbole of the previone proceeding! 
nnder eeotion 60 being treated ae noil and 
void, i can see no reason why appellant 
ebonld not be allowed to take freab 
action nnder that eection, aa it b not 
alleged that respondent haa been aolhoriaed 
by appellant in writing to continae to oooapy 
the land. 

I would aet aside the orders of tbe lower 
Conrta and order that respondent be 
ejected and pay alt coata of these proceed* 
inga. 

This order will also govern Noa. 48. 49 
and 50. 

Houxa. S. M. — t may note, to begin with, 
that when I decided thb caae aa Commie* 
aioner I had not the benefit of seeing 
the record of the cHminel triel, aa neither 
party had it aummonad before me. 

The Aaabtant Collector in the present 
suit raye that ha did not mean in hb order 
in tbe criminal trial to imply that the 
Ibnd holder was not given poeaeaaion, but 
only that *‘there appeared to be irregolari* 
ties in the mode of taking and giving 
posaeasion'*. In hia deebioo in the criminal 
caae, he says: — **The evidence of the Noi6* 
TahnUar throws a great deal of doabt on 
the legal eorrectnsas of tbe execution of 
the order of ejectment on tbe 29ih Jane 
1919i’' bat he acquitted tbe accused on 
ibe ground that there was no intention to 
commit an oSenoe or to intimidate, inaalt 
or annoy, apparently holdiog that, becaose 
negotiations for a compromise were going 
on, the aecuaed bad acted as bs did. 1 
have endeavonred to ascertain what were 
the irregularities in giving poasession on 
the first application under section 60 
whioh are referred to, but the Naib- 
Tah»ildar‘$ report of the 22 od August 
)912 ie vague and does not mention pre* 
oisely what the irregularities were. Had 
^is been all, I would have hesitated to 
agrea with my eolleaguy I Hit, lnwav.tr. 
in* tha* judgment of the 24th September 
V9f7iQ* tbe criminal oaew thirt tbe preaeot 


respondent said that no eiectmant took 
place. As then he took op the position 
that he had never been legally ejected, 1 
agree with the view taken that the whole 
of the previous proceedings nnder 
eection 60 should be treated aa void 
and that fresh action ahoald be taken 
nnder that section. I agree with the order 
proposed. 

Appeal allowfd. 


MADRAS HIGH COURT. 

CiTit. Revision pKTimN No. 1023 op 1914. 

October 4, 1915. 

Prt^nt: — Mr. Justice Seshagiri Aiyar.) 

K. CHIDAMBARAM PILLAl— Puisrrpy 
— Femcojiia 

{•errfu 

M. 8- M. DORAISWAMT CHBTTY— 

D BPS M DA NT ^ a POMP R »r. 

'Xmw of pr«f*rl\/ 

t9 m9/it^ftf—C6nMri4<Uon tif <loc«<me»N-»jl<«i'ynrnru( 
^ rtnt—fi'nf, if Jrbr-«CAiMe ia ArfiOM— t>f 
Aft 111* «/ issth $. e. 

In laPA a tiniple w«f <^ieoutoii cf 

evNain proportica by (Ii« niuMgaitor. Id lfl04, lio 
ftscvutril a IcAAv of (ho mdu to tbo mortgaftoo and 
(iifvelnl him to apply the rent j>ayah)e un^r th« 
leaae toward* (Iw iatrrvtc due under tho mongago. 
bond atooutrd In 1898' 

HtiA, that the two traniaciioni laurt ba ilenioed 
to ba indepradant of oaok otbrr aud the simple 
mortifage wai not oonvaried iulo a ueufruetuary 
raofCirafe ea tlie eteoutien of tbo lease, (p. 474, ool. 

gttte/^i Den# V. Ainudd^. « (aA Cai. 880; UO L. J. 
680s 14 C. W N. 1001, followed. 

An eisigament of rent duo uudor a lease is, 
aalik" meine proftti. noi opposed to leollon 6 of 
the Transfer of yrepewy Aet* UU a fixed emeu nt 
aad te a debt iaobidsd m the term *ehose iu aotion.' 
[p. 474. 001.8.] , 

gWherfe T.PillaU I'eMto/eramenewM, 81 

Ind. Ca< 8T7: U M. L. T. .110; 85 tf L. J. 410; {1^19) 
U. !7. (f. Old; SB M. 308, dietinguiahod. 

Petition, under nection 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Tanjore. in Small Oanae Snib No. 1815 of 
1914. 

Mr. 2*. R. V«Mkatarama Satiric for the Peti* 

tioner. 

Mr. P. S. Ytfoiyaaoswii'nv Axpur, for Mr. 
0. y. AMHfh‘9krttkH‘i A»V«r, for the Respond* 
eni. 

JUDGMENT.— The pUintiS*a asaigqor 
Moautfai' a deed of mortgage in favoor of 
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the clefetuhuit on the Ktli Aucoet It 

wns >«imph* nn'rfc'ipe.htiml. Six ye«r« after, 
in November HH4. n (b>cuisent which is 
Ktyl^d p(iiro)4 wax execated by the 

inoi tiTicr >r to the mnrtfrn^ee. The terms of 
the dnouiiieiit are that the defendant shoold 
be in pos;4eftKion For five years onder it 
and credit the rent fixetl towardA the 
interest clue urxler the mortgage of 
1^9$ and that if. after the Hve year* are 
ovcr< the defendant enniinoea in possession 
of the property, he ahoohl credit the rent 
towards the interest on the mortgage Hlebt. 

] have no doubt that this document is a 
lease. The fact that it is for Hve year* and 
the other cireomstance that provision has 
heen made for holding over, make that posi. 
tion clear. .The rent is fixedr only the 
lessee is directed to apply the amount for 
the interest due under the mortgage docu* 
moot. It was contended lie fore me that this 
lease .sfeed anperHedes the original mortgage: 
or at least the mortgage aod the lease read 
toge th t r CO ns t it u te a u ^ u f r u ctuary m nrtgage. 
I smnnahleto accept the contention. Six 
years after the original deed, this document 
>vas executed and consertoently the deeisi(»n 
in jVufran Vnfht v. Ainuii'iif (1) has no 
application to this case. The two transactions 
must be deemed to be independent of each 
ether and, t1ieref<»re, the Sub'irdinate Judge 
is wrong in holding (hat until redemption, 
the amounts due under (he lease deed, Ex- 
hibit A, ought to W taken into account. 
Moreover, when the plaintiff applied after 
the mortgage decree that the amounts due 
to him as rent slMKild bo credited towards 
the amount of the mortgage-decree, the 
dofendnnt objeeted and said that he was 
only a lessee. The fCourt executing the 
decree upheld the contention and directed 
the plaintiff to Rie a separate suit for the 
amount duo under Exhibit A. This decision 
is binding upon the parties and it is not 
open now to the defendant to plead that the 
plaintiff should have appealed against that 
decision of the executing Court. The d*ci« 
sions quoted by the Subordinate Judge related 
to k case of osufrnctoary mortgage asd have 
no bearing on the construction of these two 
documentsl 

It >s not disputed before me that if the 
defendant is regarded as a lessee, the aasign- 

(O^IfiAOa*. 999i IGC. L. 1.620; 14 C.W.VaOOl. 


meni of the amoaut of rent due from hiop 
will not be obnoxions to section 6 of the 
Transfer of Property Act. The rent ia 
undoubtedly a debt and it is included in the 
definition of the term "chose in action** sod 
oopsequenily there can be no objection to 
the assignment of the amoQut due nnder< 
Exhibit A. The decision in KocJtnrla Sesl* 
ftmma v. PWaia Venkn^ftrAmnnnut/o (2), relied 
upon by the Subordinate Judge, related to. 
the amnont of mesne profits assigned. The 
definition of the term 'mesne prohte' 
pre-suppoaes that the person liable to 
pay it, is a trespasser and consequently 
it being a claim in tort, je not assignable 
under section 6 of the Transfer of Property 
Act. 

For the reasons, 1 cannot uphold the decree 
of the Snbnrdinate Judge. I reverse his 
decision and scud the rase back to him for 
ascertaining the amoaut due to the plaintiff 
and to pass a fresh decree. Costs will abide 
the result. 

Apptat oFFoicjcf; C^ie f*nt back. 

(2) 21 Iml. Ca«. 9^7c U M. L. T. 219r Vt M. L.l. 
410. (1213) U. W. M. Old; 3B M. SOS. 


NAGPUR JUDICIAL OO.MMISSIONBR'S 
COURT. 

Crrit. Rgv'hiom Pxnrio.v No. 1 os 1915. 

September 10, 1915. 

Prestu/:— Sir Henry Orake>3roclrmaD, ICt., 

J. C. 

ALI MOH.MAD — PLAiHTirr — A splcoast 
i'enus 

Tbb great INDIAN PRNINSULA 

RAILWAY COMPANY— DGrenoAT.v— 
RpseOMDSHT. 

Art (iX trf 1008). /. i4r<«. SO, 31, US 

— /{at/iniV Co»ipanf. rt^tuigAed ro— .NVn.^h'wV 

- Suit ny>p«H^tion — LimitafMH^Csitre^ 

C«mm9n rttrrur, liabilifg of— Special cent net, efret 9f. 

Tbs p1aiQt«ff ftued tbe (3r«Kt Indian Paniual* 
RaUwaj Ceapanr on (he 27th April (024 for com* 
pcnaalioo in reipcet of a eoasigemeat of gretw 
booked oa tk« drd Jnnunry 1913 from Belaogai^ 
(Agra) (0 Kaxpur a( owner*# risk. Tbe plsiociff 
alleged that cbo caue of action aroio on or befew 
the Getk January 1013 and that tbe Company 
liable for noa.deUrery of tbe ronsignment, ioMavo^ 
ae ita enpioyeea had been gniUy of wilful neglect 
not covered by the risk. note taken from *ke e^ 
signor under sub.sectics ( 2 ) (b> of soelion 72 «• 
Indian lUilwaya Act, 1800. Tbe Company 
that the suit was bamd nader Artiole II ef taO 
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Llailtotian Aoi *nd ihiX tiM rftk>no(« jwoteetod \t 
fn>iu Jiftbilitj; 

ifeM, tbftt Artielo 31 of Schcdol* t to tbaLiini* 
Uttoa Act, \909, And not Artiol* 30 or Artielo I16» 
Applied to snoH a ooit. fp. 470> col. I.] 

farther. tliAt the time for deliver moet lio 
A ro At onAbJe time After the geode were caedo orer 
tA the Compen;. Ip. 47<i» «o), 1 .1 

$ein6{f;— A comiuon cArrier bj OAteriag luu a 
i^ciel eoatreot limitiof liie litbilitr does not ceAse 
to fill that ctaerectcr. [p. 47Q, col. I.j 

Civil roviAion A^iujt the order of ilie 
Jndjte, SuiaU Casse Coart, Nagpur, dated tho 
96Lh SaptAmbAr 1V14. 

51 r. V. fios 0 , (or tho AppHcaat. 

Mr. P. L^bot for the Hespondont. 

JUDGMENT.^Tho Applicant for ravUion 
Aoed the Great Indian Poniniula Rail way 
Company on the 37th April 1914 for com* 
peneation in respect of a consignment of 
grease booked ou tbe 3rd Jannary 1913 from 
BelaoganJ (Agra) to Nagpor at owr»er's 
risk. The plaint alleged that the caase of 
jkotion arose on or before (he 26th Janaary 
1913 and that the Company was liable for 
noD>delivery of tbe consignment, inasmach 
as its employees had been guilty of wilful 
neglect not covered by tbe risk-note taken 
from the onsignor ander eab*section (2> 
(5), section 72, of the Indian Railways Act, 
1090. The plaintiff admitted having been 
offered 31 tins, bet pleaded that of these 28 
oontained cas(or*oil while three containing 
grease, were not part of the consignment in 
question. 

The Company pleadod that the eoit was 
barred under Article 31 of the Limitation 
Schedule and that the riak>nnte protected it 
from liability. It was further alleged for 
the defence that 24 ont of the 31 tins offered 
to the plaintiff contained grease. As to 
the remaining 7, the written statement la 
not clear, bat the suggestion sesraa to be 
that they loo formed part of the consign* 
ment, the Company having accepted the 
tms as said to contain grease." 

The following issues were framed on the 
written pleadings, no oral slatemeoU by 
tbe partiee or their Pleaders being record- 
ed:— 

(1) Is the present claim time-barred? 

(2) Whether tbe plaintiff baa parchased 
the goods consigned as alleged by him? 

(3) Whether the 31 tins consigned contain- 
ed grease and whether tbe tins were shown 


to and accepted as each by tbe defendant* 
eervania at Delanganj? 

(4) Does tbe ^ilway Receipt passed to 
the consignor, contain the woids said to 
conlaio greaseV" If an, whether these woids 
absolve the defendant Company from liability 
to the plaintiff? 

(5) Does the fact of the original consignor 
having executed a r{sk*nnte in Form B 
absolntely absolve (he defendant from all 
liability as carrier? 

(0) Did (he defendant wrongPiilly refuse 
to accept delivery of 31 tins out of which only 
three contained grease? 

The partiee were nnt asked to add ace 
any oral evidence. Argiimenla were heard 
on the 1st and &th issues only and the 
eoit was then dismissed, the Judge holding 
the claim to be time-barred under Article 
31 of the Limitation Schedule and the 
Company to be free from liability by virtue 
of the risk-note. The document thus relied 
oo, wae not produced in (he Small Cause 
Court, but has been put in here: it is 
admittedly not in tho form now current, 
which will be found reproduced on page 
181, Part I, GasetU of India, 1907, in 
Notification No. 1851, dated (he 27 th 
February 1907. 

It is coutended here on the plaintiff's 
behalf that Article 115, not Article 31, 
of the Limitation Schedule applies to the 
facia alleged by him. The former relates 
to eaita ' for compensation for the breach 
of any contract, express or implied, not in 
writing registered and not herein specialty 
provided for," and the argumont for the 
applicant is that by reason of the risk- 
note, the defendant Company ceased to bo 
a common carrier. 

Aothority for the applicant's contention 
exists in India Navtoaiion 

CoMjMMg V. Safea Mahorn^d Stack j* Co. (1), 
iTuiu Ram ilai^raj v. Madrat liailitfav Com* 
yony (2), Uohanaing Vhawan y. Condar (3) 
and DanmuU v. British India St4am 
Navigation Company (4). But the Madras 
and Calcutta decisions were dissented from 
in CrMi( In linn Peninsula Railway Co>upany 

(n 3 M i(/7. 

(SJ 3 M . 340. 

(2) 7 g. 474. 

( 4 ) I3C. 47f. 
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T. Tlaie^tt ChantJimiJt (5)» and aobd^uently to 
all th9<e, Article ^1 of the Schedole in the 
Limitation Act of l$77 tvaa amended by the 
Carriers Act, 1899, \vbicn added thereto the 
wordi^ 'non'delivery of, or*' next before the 
word ‘delaj’ and redaced the period of limiU* 
tion from two years to one year. Since that 
amendment, it has been held by Folton and 
Starling', JJ., in /7e;i Ajotn Coofam ffoosct'a «. 
Bomhau nufi Pcrrm Karigah’on CompoMff 

( 0 ) that Article 81, not Article 115, applies to 
a eait against a carrier for compensation for 
non-delivery of goods. This decision was 
followed by a Fall Dench of the Punjab Chief 
Court in yiofi R*»m v. Eoif [ntiioH ^ar'hray 
Company (7). A similar view wa« taken 
in Intlian fffufrnl Xavigtfftnn awt ffui/mry 
Company v. Xmidn Fjnt Barik (’}) and in (treat 
Inilian Prnin$ula Baittray Company v. (tanpat 
liai 10). 

The theory that a common carrier ceasee 
to till that character if he enters into a 
apecial contract limiting bis liability, is 
not supported by any authority. B<tth (he 
Carriers Act, 1805, and the Indian Railways 
Act, 1090, expressly contemplats such 
limitations, and in neither do 1 5nd any 
indication that making a special contract 
involves the change of status contended 
for. Moreover, the wording of Article 31» 
Limitation Schedale, ti perfectly general 
end [ can see no reason why its applica* 
tion ehoold be restricted to persons who 
carry in the coarse of buainesa as ‘common' 
carriers. I woold alao observe that the 
dehnitiou of a ‘common carrier'* in section 2 
of the Carried Act, 1865, is framed with- 
o\it reference to the extent of hia liability. 

The plaintiff's case, as put in the Small 
Caaee Court, ia clearly one of non-delivery 
in respect of the entire oonsignment sent 
from Belatiganj. There was no eaggeetion 
hy either side that the 31 tine or any of 
them were lost. The District Traffic 
Manager’s letter of the 5th May 1913, 
to which 1 am referred by the applicant’s 
Coansel, speaks of a shortage' extending 
to 7 tins and insists that 24 tine reached 
Nag; or and should be takeu over by the 

(O 10 K. too. 

(0 .0 1). 60?: * Dom. L. ft. 447. 

lOH P. R. ICIO 6 : X P. L. R. 1007: 30 P. W.H. 1907 

1 , 8 ) 3 Ind. Cr.n 409; 13 C. W. N. 881. 

(9) 10 Ud. Ois. I9«; 93 A. 644; 8 A. L. J. 643. 


consignee: it contains {nothing to indicate 
what had happened to the 7 tins not si 
Nagpur. In these circa mstanoes, there is no 
ropm for the plea, now taken for tbe first 
time, that the claim falls under Article 30 
of the Limitation Schedale. 

It was urged finally that if Article 31 
U to be applied, the case shoald be remand- 
ed for a finding as to when the consign- 
ment ought to have been delivered at 
Nagpur. In my opinion, no aseful purpose 
coaid be served by a remand. The plaintiff 
himself desenbed his cauee of action M 
having arisen on the 26tb January 1913, 
and it is certain that 23 days U an ample 
time for the transit between Belaoganj and 
Nagpur. The expreeaion **wKen the goods 
ought to be delivered'' io the said Artiele is 
identical with that used in Article 51, and 
there being no 0 !«age or time fixed, 1 think 
the time for delivery roust be a reasonable 
time after the goofU were made over 
to the Company at Agra: ef Boiilth* 
nath Ska** v. Lalunnima Bittee (10^ Tbe 
plaintiff allowed three months over and above 
one year from the Sdlb Janaary 1913 to 
elapse before he inatitnted bis sait. 

Holding that Article 31 of the Limita- 
tion Schedale was rightly applied to tbe 
facte alleged by the plaintiff. 1 dimise 
thia application with cost«. Re. 15 are 
allowed es Legal Practitioner’s fee io tbia 
Court. 

dpp/icafion dtemitted. 

(10) 7 w. K. lee. 


PUNJAB CHIEF COURT. 
SscoMo Civtt ArraaL No. 598 or 1914. 
5Iay 13. 1915. 

Proient: — Mr. Jostica Shah Din and 
klr. Justice LeRosaigno). 
KISUEN SlNGH^DxrsRDANT— ArreaUJft 
versus 

DHAGWAN DAS ard arot8sb— -P tAiMTirv^ 

— Bxspokobnts. .... 

C'Utr tU/navsl Aet (III of 1^'’ 

a^jrst^^ilortfsse ty father— Suit by 

for th^t it fAdd efftet ht$ 

goa rw*ia«»ai7« Seeomin; AfuAauniuitda— 5**^, */ 

fsr iK^m^rot 

ganfoa of pr«^. 
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CMt« DiubiUties lUmovtl Aol of 1850 Mcare* to 
indmdiials tho muo H^bt iB prop^rif opostBcj 
M (bep eojojod befon %poeUer. Tbarvfore, 
ngbt B v>iBor son (o an# foe b doelorotioii tbBt b 
c«rt4in ii)vKg»g«>d«a4 exeoutod bj bis father abouUI 
not off act his rigbts bb member ctf ibe joint HibOo 
fanilf Bfter the deetb of bis father is DOt taken awa^ 
br the faoC of the ton havinfir embraced Islam. tP* 
4h, cols. 1 « 2 .] 

Where it is showD that an aUencrattbe time of a 
uortgage executed bj^ him was living a Ikeatious life 
bapoad his means, was indulging in driokiug, prosti* 
tuMoa and d^baneberj and woe without aae bosiaece 
or oeoapation on wbioh the nonsp might IcgiliiDately 
haro been spout, it is uDneeessarj lo prove that each 
item of the eouiidermtioa nosey was spi.*at oa in* 
tDOral porposei. [p. 471, col. 2.1 
Jbtm 2fath v. JUm. i7 Ind. Cas. 72.9; 50 P. B. 

I9I8( 69 P. L. B. lOlAj 16 P. W. R. 1913, fol lowed. 

Second ippaal from the decree of the 
Additiooft] Diviaional Jadge» Lthore, deted 
the 7tb Febraary X914. 

MeeerB. Dfmnrai ShaK end i/aMoAur LeX, for 
the Appellant. 

ObAoHhri Nabi Bakfuhf for the Respond* 
eote. 

JUDGMGXfT. — This ie b eoU bj e minor 
for B decleretsoQ that (be mnrtgagO'deed 
executed on the 2trd of April 1910 by 
his father ahell aot effect his righta as 
B member of the jornt Hindo family efter 
the death of hU father. The mortgagor’s 
name ia Jagan Nath, but he has recently been 
converted from Hinduism to the Muham- 
madan faith and has taken with him into the 
fold of Islam hit minor son, the pliiintiff. 

The Hret Court dismissed the plamtilTa 
suit with coete, bat the learned Civiciooal 
Judge f on nd that of the conaideratioo money 
of the mortgage*deed, namely Re. 3,000, only 
Ra. 515 were untainted by immorality, and 
be 'decreed plaintilTe relief subject to the 
condition that be abonld pay Its. 5*15 before 
assuming poaseasioo. 

In eecond appeal before ue, the Arsf 
contention raised is that inasmuch 
as thft plaintiff has bei^ome an apoatsde 
from Hindoism, he cannot maintain the 
present suit under the cloak of Hindu 
Law. This same argument was advaocad 
before the Court below, by which it was 
rejected on the ground that the plaintiff’s 
rights ae a Hindu are secured to him even 
after apoetacy by Act XXT of 1850. We 
have coosnlted that Act and see no 
reaeoD for differing from the eoLclasioh of 
the learned Divisional Judge. It appears 
to ns tp be a clear object of that Aut to 


secure after apoetacy to individuals the 
sBme rights in property as they enjoyed 
before apostacy. This 6rst contention is 
overruled. 

It was neji pointed out to u^ that of the 
consideration for tbe mortgage, Rs. 2,600 
represented antecedent dehle, whilst 
Ro. 4lK) were cash paid at the time 
of registration, and it is urged that the 
exposition of tbe law by the Divisional 
Judge ill respect of the ohu» lying upon 
the plaintiff with regard to these two 
different categories, is incorrect. The learned 
Counsel for the appellant urges that under 
the Hindu Law, it is not the duty of the 
•lienee to make reasonable enquiry as to 
tbe receasity for the cash taken from 
him at the time of the execution of the 
deed. Ue contends that even if such 
enquiry is not establiehed, though the 
mortgage transaction caimot be maintained 
as a whole, nevertheless, the whole of the 
mortgage 'debt is recovsrable from the joint 
family property, provided the plaintiff is 
unable to show that the cash taken at (he 
time of exveutiou of tbe oiortgage was taken 
for an immoral purpose. U is unoecsssary 
for us to labour this point, for the matter 
wasesbauetively coneidared in Bahailitr Sinffh 
v, Dut Ra/ (1), which concludee the matter. 

the learned Counsel took us through 
the evidence and indicaiedeeveml items, whicli 
need aot be detailed here, aud urged that 
they too should have been passed by the 
Divisional Judge on the ground that Ch«y 
were juMt items and were uotainted with 
immorality. 

Into this question, however, we sea no 
need to enter, for the Divisional Judge haa 
found that the major part of the mortgage* 
money was spent on immoral objects. He 
holds that it is unnecessary to prove that 
each item of (he coos {deration money was 
spent ou immoral purposea, aod be bolds 
it eufficieutly proved that the alieuoratthe 
time of the mortgage was living a licentious 
life beyond bis means, was indulging in 
drinking, pnistitution and debauchery, and 
was without any basioess or ocoupatioa 
upon which the money might legitimately 
have been spent. These are findings of 
Fact and in second appeal, they cannot be 
challenged, lu comingto these findings, he 

(1) 58 P. B. 1901 <r. B.)i 62 P. L B. 1901, 
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App«IUnt'.4 Cnansel has attempted to show 
that there are diMmguiahingr features between 
the case decided in that jodtrinent and 
the case now before oe. Parttcalarly does 
he lay stress on the fact that in the reported 
case, (he alienor was engaged in no business 
In the case before us, however, it has 
been found that the alienor, for some 
considerable time before the esecotion of 
the ruortgage in dispute, had ceased to 
pay attention to the business he had 
inherited from bis father. Consequently, 
the eases are for all practical purposes 
parallel. The findings of the learned 
Divisional Judge seem to oh to be well 
considered and in any case they cannot be 
challenged in second appeal. No other 
poibt has been raised before us, and wc 
dismiss the appeal, but in view of the 
fact that the suit is brought in collusion 
with the alienor, plaintiff's father, we 
leave the parties to bear their own costs 
*n this appeal. 

dppeof rflVaiJSMd. 

(2) 17 Tn<l. Ce«. M P. R. 191S; f« 1». Ik R. 
2013^ 16 P. W. R. 1913. 


MADRAS HIGH COURT. 

Apfesl sosinst Antiikiz Oaoiia Ko. 09 

OF 1914. 

September 13, 1915. 

present: — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 

UPADHAYAYULU YEGNANARAYANA 
— PLstatirp — ArPivtAMT 
vtrtta 

KOTTALANKA MAKAYYA san oraeas — 
D 6 P« K O&NTS^RS S rOK D BHTS . 
recrn — Dtcrrt prtpared tt voriantt vifS Jmdpmtitt 

f*vrcit4 of poatr of bs* 

>Vliere a mortgage Jseree is wrongly drsfled as a 
meuey* decree, (ho proper coarse for an Bggne>‘ed 
party is to apply to tbo Coart which passed the decree 
bar its asieadasAt ia order to bring it in coe> 
tormity with the judgmeat. An Appellate Conrt would 
uot exeroiae that power wbea it weald be iaeou* 
▼eoiont to do ao, f p. 478, eel. 2; p. 479, «o]. l.] 

AethoivrrMry Drbce t. Goars Sea&or 2S r 

660, rtfern4 tg, - ' 


Civil Miscellaneous Secoud Appeal agaiust 
the decree of the District Court of Godaveri 
at Rajahmundry. in Appeal Suit No. 150 of 
191.t, preferred against the order of the 
Court of the Additional District Munsif 
of Amnlaporum, in Esecation Petition No. 
3H of 1913, in Unginal Suit No. 8 of 
1911. 

Mr. J/. PatnnjrtU for Mr. P. Nara- 

yonarnnHUi, for the Appellant. 

ilr. V. /famerani, for the Respondents. 

JUDGMENT.. The decree-holder has 
misunderstood both hrs rights and reruediee. 
The claim w’as for the assessment paid hy 
the plaintiff, which ought to have been paid 
by the defendants. In the plaint, the prayer 
is that the properties in respect of which 
the revenue was paid, should be held 
liable. 

We understand this prayer ns claiming a 
mortgage-decree in effect. The decretal 
portion of the judgment gives a mortgage- 
decree and fixes a date within which the 
money should he paid. Rut in dratting the 
decree, a mietake was made by giving the 
decree- holder only a charge on the property. 
The decree -holder, instead of applyi&g to 
have the decree amend^, moved tlm Court 
to attach the property treating the decree 
in bis favour as a money-decree. The 
Diatrict Munsif granted the prayer. In 
appeal, the District Judge, relying oo 
Auhko^unty Ihhee V. Of>Hn Suiikar Paitdap 
(1), held that the plaintiff's only remedy 
was to sue again to enforce the charge. 
Apparently, it waa not argued before him that 
the decree was in effect a ra ortgage* decree- 
It ia conceded by tbe learned Vakil for the 
respoodents before us that it is open to 6 
Court executing the decree to cooatrue it ii^ 
the light of the plaint and the judgment. 
In tbia view, we think that it ^ 
intended to give plaintiff a decree eoabliog 
bim to bring the property to sale. The props' 
course was to have applied to the Can't 
which passed the decree to bring tbe 
into conformity with the judsmeat* H 
was argued that we ehoold allow this ameod- 
ment ourselves. Supposing that we 
the power, seeing tbat tbe decree ^ 
treated by tbe appellant as a money-deerj* 
and also having regard to the fart that the 

.. OXJSr.Abg.. 
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has relied upon Kqm Nath v. Bulaqi Bam 
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appljcAtion for aale sboold be preceded by 
an application for a decree absolute, we do 
not think we can comply with the reqoeet 
of the appellant's Vakil. We feel no doobt 
that the Court of 6r«t instance will direct 
the amendment, which we think ooght tn 
be made m tbe decree. But ae the plaintiff 
has misconceived bis remedy, we must 
diemiss tbe Civil Miseellaneooe Second 
Appeal with cnsts; each party will bear hU 
costs ill tbe two Courts below. 

Appeal duiHteeed. 


The service of the eiectmeut notice ^Ya8 
unsati.^fsctory And incomplete. 

1 would set aside the proceedinj^s in tbe 
latter case, and ortier that a fresh summons 
be issued and the case decided de uftiv> 

ParHea before me to bear their own costs. 
Hocus, S. il.— I scree. The result of 
the irregularity in the service <»f notice is that 
there has been substantial injustice to Ajipli* 
cant who should have uii npportunity <•( pay- 
ing up the arrears. 

Apph' afi\n tifloii'eil. 


COURT OK THB BOARD DP RRVKNt'B, 
UNITBD PROVINCES, 

Rirsvifi PRtiTio:* No. Id of 191>S*ldH. 
or MciArrARKAOAii DtsTMcr. 

March :10,1915. 

Preemfr-^Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

K A N A H [ A^D tray oaat— A rrti ca vt 

reiVMe 

DURGA PRASAD — Pi.Aiarirr— 
RespoaosyT. 

. Oivii ProCHluiV CMtc (ic^ To/ 1Q0H). O. 1*, r. |0— 
iiiiiwtion of ii4f*uitepf—Ualeriel irix\/e- 

Before an pert* decree can be jweted, tW 

S roeaM'Server should be exemined on oath m lehl 
own nador Order V. rule 10 of ilio Civil Proceilore 
Code. 

If en oriler of Cjoctment hue beua Made »q spatr 
.of iaeuBeieot lerrieu ofuolivu uader seettoit d9of 
tbe Tenancy Act, it is eucb a melerial irregularity me 
to jaiti^ inlerferonee in roriiioa by the Board. 

Application lor revision of the order of 
tbs Collector of Mussffarnagar, dated the 
'9th Jana 1914, in a case of esscation of 
d^ree. 

, JUOGMKNT. 

CAUPaiLL, J. M.^(AfarcA 17M, 1915.) — I 
'think tbe Board are Jostihed in interfering 
in ibis case on the ground that a material 
irregolarity has been eammitted by iosoffi* 
'oient service of sammons on applicant. 

The service in the arrears of rent case 
WM fairly complete i but even then the 
'c&opron should have been examined on oath 
before an ex parte decree wae given (rale 

'IP, Order *V; Civil P^^ore C^e). 


SIND JUDICIAL COMMISSIO.VEltS 
COURT. 

SccoNO Civil Aiteai. No. ■>** ur lf;|.S 
May It), l!>lo» 

PrrsfBfj— Mr. Prutt, J. C,, and 
Mr. CrtiQch, A, J. C, 

VISUINDAS WADHURAM syu AKornta*^ 

AlTeilAKlS 

vertue 

HOTOMAL DITOMAL AVn ofUKR^- 

ResrONOb XTi'. 

Limtfettvu Aet (/X «/ lOOa), SrA. f,Arf. 
m^»t *•/ UtnifQhyk^Mrrfti r-t cffrikci' to 

s«re«M«rc r» jMy mt nW— T^W //ow 

i«Ar<i runs. 

In e suit on an iu»talnu'ui Uiud on ilcfault of iu«y. 
meat oC no itixalMcut ibo lest whrtlicT or nut tin* 
jwricHlof I imitat iim b«gii;i (o mil is— h os I bo uayco 
or obligee a right tv flic a suit fottliwilb for the prm. 
el pal remoininy due if he oo cIioum'S.^ fl». W), c<i|, 2.1 

Where an ayrcMurtit j.roviilcit for jwiymcnl ••f 
the ynncipal within 12 uionllis with httor^st imyubio 
every aiootb or la omu r>f failure, two niMitiis* jurenvt 
tugetbet: and iierinittcxl the cmlitor, in dvfruilt 
of iJayment of the on llic siipulftfea dutnur 

of luontMy interest nr two uiuallis* intercal tujrrthur, 
tvflte a suit tmiDHUatiOy for the reco^’ory uf the 
Mhok ajooHot: 

i/Wrf, tbal I hr lH*iil»t>on begao Ig io,i ,|je 

•laic of the default in Iku iwyiuMaor («io ugiiihs* 
iiilon*«t together. Cu- 4Rl>,cnJ. 1.^ ' 

^r^Aowiad Lolumnl SilfilmnI, ( S: L. IL 

252 at p 255; rt-.a/<cf », IlWrrti Sho.- 

JfeAcioftf, iTAaa, 25 Ihd. C>i*. iWAj S !j.*L, Jl «y. 
Amoiek (.'Ann it v. Itaij Suth. 20 lod. Cae. V»3« il A l’ 
J. flB4s 26 A 463, referred to. . * a. u. 

Ay«dAM V. KttnJM, 20 A. 122; A. \V. X. (IflOR) aC- 
.» A. L. J. 72, jUaA«r,?>i <./ BcHOtV' v. .Van*/ Jdni« 

A 431; A. W. X. <IB07) T39; 4 A. L. J. 330, ShuokZ 
Prs^^ T. JO A. 8Ti; A.W.X. (I«l4j J IJ, 

h 4 Bom. L, R. ft88. di,! 

Serand appeal against the decision of -tlie 
District Judge, Sukkui*. 
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&tr. yUioiram, for the Appel* 

lent^. 

Mr. 7'uhi!yatn MffniraMt for R^apondent 
No. 3, 

JUDGMENT. 

Crouch, A. J. C. — In the auH out of 
Trhich thia second appeRl Krr arisen, plaintiff 
Roed to recover the principal and interest 
due on a bond, date<1 the ^«th DRcemKer 
1908. The RQit waft filed on the 6th 
December 1912. Both the lower Conrta 
have held the suit to be iiise*bArred and the 
only iftsue raised in this appeal is whether 
the suit was so barred. 

The portions of the afrreement with 
which we are now ccncerned are the fol* 
lowing 

*'The Agreement is that within 12 months 
from this da/, we shall repay the principal 
amoont to the lender. Interest on the 
above sum ia fixed at the rate of 8 annas 
per cent, per mensem from to.dsy until 
repayment, tvhich we shall continue paying 
every month to the creditor. If we fail to 
pay interest in any month, then we shall 
pay the creditor two months' interest together. 
Should we fail to pay the principal earn 
on doe date as stipulated above, or cnontUly 
interest, or two months' interest together 
to the creditor, then ip that case tbs 
creditor aforesaid is at lilierty to file a 
suit immediately and tn recover the whole 
of the above amoont with interest at the 
rate of I per cent, per mensem until satisfae 
tion." 

No interest whs ever p«id on the bond, 
and accordingly the creditor was at liberty 
to file a suit for the principal and intereat on 
the 6th February 1909. 

The dncoment ia not drafted in technical 
form, but a skilled conveyancer could embody 
its terms either in the form of a eiogle bond 
(nmpfer phhgn/Vo) Mpeeifying the 6th KeK. 
roary 1909 as the day for payment (io 
certain events), or in the form of a bond 
subjeot to a coodition, or in the form of a 
ooniroet to do a certain thing upon the 
bappeuing of a epecified eontingeucy. But, 
whatever technical form might be given to 
the document, the practical result would, 
{n every cami, (in the events that happened) 
the aarae-^the principal and interest 
become due and payable and the 


creditor would have a right of suit on the 
6ib February 1909. Aod, accordingly, 
whether we apply Article 65, or Article 66 
or Article 6$, the date from which the 
period of limitation began to run, was the 
6th February 1909. As the suit was not 
filed until DecemW 101 2, it is prima facU 
time* barred. 

In dealing with these Articles of the 
Limitation Act, St is well to remember that 
they are not separate, arbitrary rules, but 
are merely concrete examples of two 
general rules— (1) a plaintiff has three years, 
and only three years, within which he can 
file a suit to recover a simple debt; (2) the 
period commences from the date on which 
he has the right and ia m a poaitiou to 
file a suit. 

Article 75 is only anothsr illustratioo to 
the gsneral roles. In case of bonds sod 
proTnissory notes payable hy instalments, 
which provide that, if default be rasde lu 
payment of one instalment, the whole shall 
be due, the period of limitation runs from 
the time when the first, default )S made, 
unless when the payee or obligee wsives the 
benefit of tbe provision and then, when fiesh 
default is made lo respect of eucb waiver. 
Obviously, if there hss been, in tbs legs) 
eenae, a waiver of the right to immediate 
pnynaent, ibe right to file a suit does not 
exist and limilatioii caonot run. 

It matters not hy what form of words the 
right to immrdiats psyment of the principal 
in default of pa^ ment of an instniraent, or of 
interest, is conferred. Every ereditor has 
an option to file a suit or not to file a 
suit and within certain limits to select his 
own time for filing it. The test whether 
or not the period of limitation begins to rou 
is— bss the payee or obligee a right to 61s 
a suit forthwith for the principal remaiui^ 
due if he so chooses ? Tbe words used in 
the bond in suit, give to tbe plaintiff the 
creditor's ordinary option. 

It would, of course, be quite easy ^ 
draw a bond lu such form that the cr*diif^ 
would not get an immediate right to 
for the principal unlese be elected to do 
thus: *'(n the event of interest being 
arrears for two months, (he creditor sh*r 
be at liberty to serve on the debtor a written 
notice calling on the debtor to forthwith paf 
the whole principal aod interest thes 
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and on anob noiice boing served^ the whole 
principal and interest eball become doe." 

Bat ilr« Hirdaram relies on certain re* 
ported oases which I will now disease. Id 
A judAca V. the bond wee one 

payable 67 instalments with a provision that 
in deceit of the pa/ment of an/ one instal. 
ment it woald be within the power of the 
creditor** to sae forthwith for the whole 
amoQnt doe anderthe bond. The soit was 
not for the whole principal, bot nierel7 for 
the instalments dae a p to date of sDit. The 
Coart relpiog on ifs^ora/n of Btitant v. Vend 
Ram (3) and Shaukar f'ra$ad v. Jal^i Prasad 
(^) held the soit not time-barred. The 
ease eame clearly within Article 75 and the 
question was whether or not the payee had 
waived the provision that the whole amount 
ahoold becoine due in default of payment of 
an instalment. The learned Jodges did not 
speoibcally 6nd that there bad been waiver, 
and the two decisiooa opon which they relied 
had reference to sets of facta entirely different 
from those with which the learned Judges 
were , dealing. 

In Maharaja of B^narti v. Mand Ratn (3), 
there was a bond payable by instalments, 
bat the creditor had accepted payment of 
instalmenin after their doe datee, end it was 
held that he had impliedly weived the pro- 
vision onder which the whole principal 
became doe in default. A better foanda- 
tioD for sQoh a roling ieeeggested by Sir 
Lawrence Jenkins, C.J., in ira«4traia v. 
Pcflrft* (4). 

ShonLir Parfod'g case ( i) was one of COn- 
■traotion of a decree. The passege relied on 
is ae follows : — 

'in the present case, it appears to ns that 
the intention was that tbe decree-holder on , 
the happening of any defaolt might, if ha 
wished, execute the decree for all the 
decretal money theo nnpaid, but that it was 
not the intention that on tbe happening of 
a defaalti the decree-holder ehoald be boond 
to execote tbe decree once and for all. We 
oonriequeatly hold'* etc. 

Now, as no decree-holder is bound to ese- 
ente his decree I am quite nnable to 

(I) 30 A. I Sd: A. W. K. (1904) 36; 6 A. L. J. 7A 
li) W A- 43 1; A. W. S. (1907) 189; 4 A- L. J- 3W. 

(8) 16 A. 871: A. W. N. (1894) 116 
(4) 87 B. 1 a( p. 18s 4 Bern. L. R. 688. 
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follow tbe reasoning of the learned Judges 
I prefer to follow the role of constmetion 
laid down in Nermp v, Oar and [cited in J>Ma* 
nand Topantloi v. Lalama Sttalmal (h ]. If the 
judgment-creditor has the unconditional right 
to go to the execution department and take 
out a warrant, then it must be presumed 
that the decree baa directed payment in be 
made within the moaning of Article 183 
(")• 

But, as pointed out by Sir Lawrer.ee 
Jenkins in Kuthiran's case (4). a decree can 
be so framed as to make it clear that a 
judgment- creditor can take o.ct execution for 
the whole balance in default only if he 
makes a positive election. That is to say. the 
order for immediate payment in default may 
be madesobjecl to a condition precedent, and 
anless this condition is fclfilled, limitation 
will not begin to ran. 

In ffarain BtibHV. Oaun Ponhad Bias (6), 
the facts were very similar to those of the 
present case. The Court held in a three 
lined judgment that Article 05 applied, and 
that the date speedied for payment was the 
date 5sed for payment of the principal in 
the event of the interest being regularly 
paid. The point that) in the case of such 
bonds there are alternative dates specified 
for payment, was not taken or considered. 
The decision can only be justifiad on the 
presumption that ths Court was of opinion 
that, on the construction of the bond, there 
was no implied envenant in repay the whnle 
principal on failure to pay interest as agreed. 

1 would diemiee the appeal with coets. 

Paarr, J. C.— I concur. Jenkins, C. J., in 
Ka$Kiratn v. Pamlu (4) pointed out that 
instalment decrees should be eo drawn up 
as to make it clear that the rights coo- 
seqaeot in default depend upon a positive 
election by those in whose i uteres ts they are 
intended to be created. A similar provision 
could be made by appropriate words la bonds 
creating an obligation to pay aocoeesiva 
acme of laooey. If the stipnlatioo as to 
default does not come into operation antesa 
and until the obligee elects to enforce it, then 
there U, ae pointed out In Kinatrai K<uKiram 
V. TFadero SH«r MuhomaJ K/tan (7), 
alternative contract. Bat here there is no 

(6) I 8. t. R. 868 Alp. 8$6. 

(A) 5C.8t. 

(7) 86 TnH, Ces. 939: 8 8. L. R. 63. 
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nlt^rnntive c^nlrnct for the phrase *^i9 at 
liberty t«i t;io n siut for the tvliote a meant*' 
' 'loe;^ l)•^t import an election. It merelf 
impUeA that the \«*hole nmoiint is payable, 
It has been said that there ia no distinc* 
lion hetvreen the phrase* ‘‘may besned for*' 
ond all a)) become dae.'* 

The case of AimUifa v. KhhJM (1) waa 
dissented from b/ this Court in the case 
already cited and doe* not seem to ‘have 
heen followed in a ab sequent caaei of Amntntt 
riKiutf V. Bao Xa/h (S). 

Appeal 

(») 201011. Cas.O.W« ns A. 4V: II A. U J. OCl. 


COURT 01' TUB BOARD OK REVENUE, 
UNITED PROVINCES. 

Rbvsnus PBTiTtoy No. 42 or 1011-1914 
OF BiSTl DisteicT, 

March 7, 1015. 

Mr. Holms, S. M., and 
Mr. Campbell, d. M. 

NAGESHAR PRASAD— DBrRKOA?<T^ 
AFFBtl.A?<T 
rtnut 

MOHAN — PuiMTfFv — RR.sFONeR:(T. 

. A^ra Tm Iflfv Att {It of IWl), t. rafu* 

c/. 

for lUe purjMWM of tertion Uof the Tenancr Acl, 
the Ictiintr value ro be rnuii4«re<I ra (he lettlna 
▼ilui' a». the time of I lie ovohans^, and not at the 
I time of the eiilt for ejeelraent. 

Second appeal from the order of the Com- 
mUaiooer of Crorakhpar Division, dated 
the 25t)i Jane 1914. reversing that of 
;the Aaaiatant Collector of Basti DiaiHet, in 
a case of ejectment. 

- JUDGMENT. 

- Camhhbll, J. M.— .(/ontMary 22aff, 1915)^1 

: think the Commissioner’* order ia a perfectly 
• oorreet one. He has foand that appellant and 
.bis brother eoltivated 6 1 bitwa S dhun 

>of land rented at R$. 16*6 in 110$ and 1309 
•Feait and then exchanged it for 5 btg/uts 1 bUaa 
.14 (Ihuri of land rented at Rs. 15-12 in 1310 
.Foils, most of the latter land being still in 
itihetr poaaesaion. He ha*, therefore, held that 
‘'they have aeqaired occupancy rights in the 
land Vhich they have held eontinuoualy eince 
1310 Fasti, tn this I think he was perfectly 
right. It is clear also that the land eschang. 
ed in 1310 Fa$li wn* of approximately the 
same letting value a* the land eoltivated in 
1309 Faih*. 
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Appellant's argnment that the prsMni let* 
ting valne of the land should be compared 
with the rent of 1309Foift, is hi my opinion 
an ftbaani one. What has to be considered 
is the letting value at the time of ibe 
exchange. 

I uphold the Commissioner's order and 
dismiss this appeal with costs. 

This case raises an interesting and import- 
aot point. I should be glad to know if you 
agree with me. 

S. M.-»I held this back to 6nd if 
the point had been. dealt with in any pre- 
vious decision* of the Board. It roost have 
been, but none can be traced. I agree with 
my colleague, and have held so as the Commis- 
sioner of Meerut. 

A ppfa I tUsm (Vied. 


MADRAS HIGH COURT. 
PiftsrCieiL Aresat No. 57 or 1914. 
Septern her 24,1915. 

Preeeaf:— Sir John AVallis. Kt., Chief Joiticoi 
and Mr. Joslice Seshagiri Aiyar, 
8UDTAN ADT RAJA AHMAD ALI. 
RAJA OF ARAKAL— OrrsyDAyr No. 2 — 

APFBLr.ART 

i^eritti 

CHURIA KUNHI KANNAN and OTflBM- 

PLAIRTtFr AK 0 ObFCK OA irTS NOS- 3 tO 7 AKO 9 TO 
18— RBSPOHORMtS. 

Tsrwiia pr^ptrff^Kafftacs*" 
Jnai^r MrmSv/v, right sf, to fleAgt tar'iad yrtfywqf- 
Ffrtukg nghf of, to groctvi 

t*rw»d gmptiig. . 

Tbe (cl and 2 ih| defendant 9. who were 
s igreed wilb the pIolMiS 

rrtuu Deration for as»i»ting them In a 
eonceniiDa »he fswwi property. The !•* 
frodant who thertsfior enccoeded w 
maiuferncae of tba aetata, coropromJ«e<t 
The plaintiff wa» not consulted with regard ^ 
comproaiisc, nor was Ihc 2nd defandsnt a 
penj*. The plaintiff, howerer. wm ioformad w 
asjtbiag io cooBectioc with the soit. TW 
was eooseiiDcatly disoiisscd. Theplaioti* * 

the rotonneratign stipulated: . 

i/efd.thaf. in the absence of proof that the c« . 
ants acted in the best intervats of the fstntif 
that there was necessitT for pfcmlslne • 
remonerotion, tha drfandVnts had ^oo *“*“*[*2 p, 
bind the family by the agrecneot. eel. « r 

4*6. col. I.} .lbs 

Per C. J.— Thmijrh the ^^2 

excinsiee right of management he doe* 
only foe himself, but for himself and all the ^ , 
members of the tennid and, therefore, to ^ 
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«st«iit io R fidocitrr CftpAOitf asd it U competent lo 
tho m^abwfl next in seniovitf not onljr to »ne for 
bis romoval but a 1 $o to sue for o doclamion that aa 
alieDatiou miulo bf him la uot bliuUn^ oa the (arwod. 
Cp;4W.ool. 13 

Per Sethogiti Aiget\ J,— In aMtlaWr forintd, unliko 
in a Joint Uindn family, (here is uo riRbt to proceed 
against the share of the ativnaiiiia' member and a 
rnoiTtber of tha tarrrod is not eom potent to plmlfo 
the credit of tho ol Iters, [p 485»e*d. 2. ] 

Where the Mrirod is ui its normal state, the 
tMH alono IB competent to ptedjfe the tar>eml rrediS 
but whore the acts of tho AveNereN are such ai to 
serieusly undantfer tonred property thejaninr mem* 
bers bare power to act nn behalf of thetofienJ. 
Cp. 4S5, cob 2.] 

If it ii proTcd fn a ease where the jenier members 
bavo pledged the tarred property tlrnt tho mosey was 
advanced and utilised for protectiuit the property 
frem malversation or hiismanagemeui» ike lendex 
has a claim on llio ternad for the lean. fp. 48Q 
cel. 1.3 

Appeal iha decree of the Court of 

the To nporery Subordinate Jod^ of North 
Malabar, m Original Sait No. 4 of 1913. 

Mr. /. If. JioiariOf for the Appellant. 

Mr. C. ^a^havan A'diV, for tho Respond* 
•ntfl, 

JUDGMENT. 

WAbua,C . J. — The only oR^Ation in (ha ca»e 
ia, wbatbar the agreeaiant aoad on ia binding 
on tho pa/ufarom or family of iha dofandanta. 
Tha qoaation of ratification did not ariae in 
the pleadings and tha Sobordinata Jodga was 
not justified in making that ona of the 
grounds of hia daciaion. At tha tina tha 
agraamant waa antarad into» tha defendanta 
wara in tha position of junior mrmbara of a 
.fariww#, who ordinarily bava no powar to enter 
into contracts binding on tha far rod. But 
(hougb tha Ararnaron has tha axelosive right 
of znanageioaDt, ha doaa not, it ia now aoUlad, 
hoi) only for bimsalf, bat for hinaalf and all 
the othar membars of tha Mrwad and. there* 
fora, to some astant in a fiduciary capacity 
ond H is eompetant, at any rate, to the mem* 
bora next in aaniority not only In ana for hia 
removal, but also to aoe for a declaration that 
an alienation male by him U not binding on 
tha tarvad. 

So, too, if tha iternocaa for tha time being 
waa submitting to an infringement by Qoeem* 
maot of tha fortcard'a right of property, it waa 
in my opinion competent for tha defendants 
No). 1 to S as tha next saninr mambers of 
tha ta wid to institua a sait, aach as 'Original 
Uii No. 17 of 1901, in tha Diatrict Court of 


North iCatabar, iha plaint in which la Exhibit 
U. Aasuming for the moment, that the 
oircamstancaa justified the iDstitation of the 
suit, and assuming, ihi; ugh no expraaa authorU 
ty haa been cited for the propoftiti<^n. (hat 
as incidental to the right to institute the 
suit, the defendanta .'Os. 1 to It must be 
taken to liava hail authority to pledge the 
credit of the ^•<*irod for the purpose of rais- 
ing tha auma necessary to carry on the 
litigation, it must, 1 Chink, bo shown in any 
ease that it waa necaaaary to pledge the 
credit of tha tnrwiid in tha way in which it 
waa pledged in thia particular case, and 1 
am not aatiafied that the plaintiff has abown 
thia with regard to Exhibit A, tho document 
aoad on. Esbibit a recites that the plaint- 
iff had bean Dauian or Manager under 
karart or agrearoenta with two pravioua 
iurwaiviRs and had become entitled andcr those 
karart to special remuneration in tha event 
of bta getting back (ha Laccadive laUnds, 
tliat tha than Arortinvaa waa entering into 
arrangemanta to ralinquiab the islands to 
(^varnmantand to allow the Revenue Settle- 
ment to be introduced into the Unde of the 
family ^the laarrs land^contrary to the treaty 
with the Bast India ompany of tha year 
179C. It ia, therefore, atipuUtad that if tha 
plaintiff auccaada in getting back the Lacca- 
dive laUnds, he ie to be paid an amount equal 
to ^5 per cent, of the average annual gross 
income of tha islands, and if ha a ccaeds in 
getting tha Settlement operations in thetRirra 
land cancelled, he is to receive from tho family 
a ramurraration of R^. 8,00 * and tha necessary 
proceedings are to be taken at the coHt of the 
defendanta. The pUiotiff's case is that the 
defendants were bound to go on with the suit 
to the end to give him a chance of earning 
this Rs. $.000 and that they broke this con- 
trtet with him by compromising the caae and 
thereby entitled him to aue on a gnuR^um 
mrnciY. Pnektiiv Bad^frU), [nehMl v. Wfit- 
9ni nfykerry Cpffet PlunintiuH r.*o»iprrii/ (*^), 
These were n^t cases in which the defeu lunts 
impliedly bound themselves*, according to the 
case of the plaiotiff, to iaetitate, and go on 
with, e Jaw suit in order to give the plaintiff 

(1) I C. B. (y. s.) 200; «« L J.a P. dO; S Jur. (x.s.) 
60: 0 W. R. Il7i UO E. R. I2S: 26 L. *1\ ( 0 . n.) tt5 
107 a.R.ous 

(2) 17 C. S. (a. j*.l M L. J. C. P, 15 10 J.ir 
(k. e.) • iffl; • • L. T. IX s ) ar*; W. R. it Vi Hi E 
R. 293; U! R. R.605. 
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a chflnc*p of paming his reinun«rftlion, ev«n if 
it ^Tere ntiii^rwM# in the intemtsof the parties 
to com A to u settlement, ami the legality of 
: ' 'i ill! agreement may possibly t>e open to 
question. Apart altogether from this I am 
of opinion that the plaintiff has failed to^how 
that the agreement was such as was binding 
on the family. The terms which were accept* 
eel by the 1st defendant after the institotion 
of the suit were, as found by the Suhofflinate 
Judge, the same as those which had been ac- 
cepted by his predece-otor who bad dietl be- 
fore they coaid be carrie<l oat. If is not 
shown th t the settlement was one which it 
was desirable to qoeation in the interests of 
the family and Mill less is it shown that it 
was nece-sary and desirable in the interests of 
the family to enter into an agreement of this 
kind stipulating for exorbitant rereoneralion 
to be paid to a au-ralled law agent^unlicens. 
ed practitianer^iu addition to the coats 
which would be otherwise incurred in connec- 
tion with the suit. Asaaming that the jonior 
members of t tarwnJ have authority to bind 
• he ffl wad for the necessary coats of Jitiga. 
tion of this nature, 1 think they had no autho< 
rity to bind the family by the agreement Ex- 
hibit A. Relief is sought against the repre- 
sentative of the tst defendant who is deed 
and againat the second defendant personally. 
I would, therefore, reverse the decree and 
dismiss the suit with coete throughout. Tbe 
memorandum of obiections is dismiased with 
coats, 

•SKsgAOini AtTsa. J.^1 entirely agree wilb 
my Lord. 

The suit is for the recovery of the remuner- 
ation promised by the 1st and 2nd defendants 
to the plaintiff for aeeiatiDg them in a litiga. 
tion, The plaintifi was for aome time the 
Dcican of theArakval Rajah of Cannanoiw. 
Negotiations were proceeding between tbe 
Rajah and the Government of M ad ra.s regard- 
ing the Laccadive Islands and the introdoc- 
lion of Revenue Seltlement in the eetale 
owned by the Aworupam. Some of the junior 
meiribera of tbe family thought that the con 
teroplated agreement with the Oovernmenl 
would be detrimental to the interests of the 
siea rupinn . l‘he senior ana ufian co a , t h e lit 
defendant, aud the present 2 od defendant who 

were entitled to succeed to the iDanaff..n.-«* 
of the B«> SQcceaaively after the deaib^of tht» 
then head of .be «eon.pam, 


instituting a aait ngainat tbe Government for 
a declaration that the contemplated Settle- 
ment Operations were illegal. They soQgbt 
the help of the plaintiff, who was once a 
Deputy Collector in the British service and 
who was for some tima the Dcican of tbe 
Rajah. The plaintiff agreed to assist them 
on certain conditions. Exhibit A was exeent- 
eti on the 3rd of May 1206 to the pjaioiiff 
Kxing the remuneration at Rs. 8,000, '*if hU 
attempts hecoiuc fruitful.” Original Suit No. 
17 of r OG was instituted in the District 
Court of Tellicherry in Octolier 1906 (Bsbi- 
bit U), *'for a declaration that the introduo- 
iion of the rgfVv-art Revenue Settlenient into 
the kftrnr territory vested permanently in 
plaintiffs' house under the treaty of 1797 is 
illegal, nrilawful and unauthorised anl of po 
legal force and effect and consequently i ova lid 
and inoperative.” The 1st defend ant ad vaaced 
the neceasary funds for carrying on the liti- 
gation till June 1908. Meanwhile, the then 
head of the family died; and the present let 
defendant succeeded to the loanagemsat of 
the estate. In November 1908 a eompromiss 
was entered into by tlie 1st defendant witli 
tbe Oovemment, and she retired from tbs 
suit. 

The plaintiff was not consulted with regard 
to this compromise, nor was the 2 nd defend- 
ant a consenting party to it; when the soit 
came on for final hearing the plaintiff did 
appear, as he was informed by the lit dsfeod- 
ant on the 2nd of Decemeber 1908 that he 
“need not do anything in connection with tbs 
suit No. 17 of 1906 now pending in the 
District Court of TelHcherry” (Bihibit 
The suit was dismissed. The attempt of 
2nd defendant to resuscitate it in tbe Diet”®* 
Court proved unaocceMfol. 'o appeal!^ 
preferred to the High Court which was si*® 
rejected. 

On these facts, the plaintiff claims tbst sj 
the performance of his part of the 
was reiidered impossible by the coodact 
the 1st defendant, he is entitled to tbs i 
remuneration stipnlated in Exhibit ^ 
personal decree is prayed against the 
defendant, as there is no allegatioo that tb* 
was any breach of contract on his , 

is the case for the pUintiff that the 2nd 
fendant ojt expects! t’ provids ® 

funds tor the litigatioji, aa he was ait 
» p-Jsitio-i to rio so. T ho 1st defeadaat^'^ j 


Voi. XXXI) Indian 

&UA or IBAIACi 9. 0fl9Kt& VTTtfBl KAHiriM. 
afUr the iiutitntion of the eait, aud the pre- 
sent Sod defendant haa soeeeeded to the R<k;. 
The relief claimed a^inet him is that he- 
ahoald as the present hfana^r of the tiftira* 
pam pay the amount claimed from the 
estate. 

The Sabordinate Jad^ Bave a decree 
for Ba. 2,500 on the principle of 
meruit. The 2nd defendant has appealed. 
There ie also a me more nd am of object hi ne by 
the plaintiff. The principal qaeation ar^ed 
in appeal by Hr. Rosario is, that tbe contract 
is not binding on the tvartpnm. Tomer, 
C. J.« and Matbasami Aiyar, J., in pointing 
ont the essential difference between the 
portion of the janior members of a joint 
Hindn family and that of the aMadroraiu 
in a Malabar taruKui, say that the AroraoiMia 
has larger powers than the Manager of a 
Hindn family in iho management of the 
taraad property. There is no doubt that 
under the Hindn Law as administerad in this 
Presidency, the Manager alone can represent 
the family in transactions with straogere. In 
Mayne's Hindu Law edited by Sir 0. 
Sankara a Natr, J., it is stated with reference 
to forvod property that it is vssted in the 
bead of tbe family not merely as agent 
or principal partner bat almost as an 
absolnte rvler." The original conception 
of tbe rights of ths jonior members that 
they have only **rigbts out of tha property 
and not in »t*\ requires qualiScaiioo. The 
decision in Vamnakot Nbmgunaa Nam^nri 
f. Varanakoi Narayanan Namhuri (3), lays 
dowD that all the mecnbere of a tanaad 
have equal interests in the property and 
that the il;arnacafi has no greater beneficial 
interest in it. In Moi’din h’ut/i v. Kri$hnan 
(4), Mothnsami Aiyar, J., sommarises tbe 
powers possessed by the jonior members 
of the taricad and characterises them as 
individnal rights. These are certainly not 
rights of repress ntstion. Tbe right to 
question alienations, to soe to recover 
property from trespassers, to claim main- 
tenance and to succeed to the kamarafuhip 
are all personal rights. Mr. Justice Hernan's 
view ID tbe same ease that the tariraJ is 
a gwoA corporation, does not advance tbe 
matter any farther. 


8) 2 U. 828. 6 l&d. Jgr. 84d. 
.4) 10 M. aiV. 
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Mr. Madavan Nair who appeared for 
the plaintiff suggested that under the 
general principles of the law of con- 
tracts, 1st and 2nd defendants were 
entitled to represent tbe tarirad, as their 
object was to avert a danger which 
threatened the tartcod. He contended that 
the analogy of eo.owners of property wee 
more applicable to the members of a iariraJ. 
Looking at the transaction as one entered 
into by two co.owners of property with 
s view to benefit the entire body of 
owners, there is no groand for hohling 
that it would oind the others. In T 1 * 60 me u 
on Co-Tenancy, the rule of law regarding 
eo'ownera le thus steted: 'As a general 
rule, no co-tenant has, by virtue of the 
relation of co-tenancy, any authority to 
bind his companion in interest by any 
contract, whether relating to the joint 
property or otherwisa.'' In another place 
it it stated: '*A pledge of the common 
propeKy made by one of the co-tenants 
has no effect on the rights ot the others, 
ex ept to confer on the pledgee the right 
to retain possession to the extent of the 
pledger's icitereit, and no further.’* In a 
UalabAf taru>a*i, unlike In a joint Hindu 
family, there can be no right to proceed 
against the share of the alienating member. 
It is, therefore, clear that under the law 
which governe the right of co*ownere, 
any two of them are not competent to pledge 
the credit of the others. 

But the positiou of (he members uf a 
farwad differs in many respects fmm that 
of co-tenants. The decided cases already 
referred to lay down (hat the A’amoron 
Is alone competent to represent the tanoad 
in transactions with strangers. I think this 
rule requires some qa\1i6cation. When the 
Utnead Is in its normal state, (lie karnavan 
alone is competent to pledge the tariond 
credit. Bot where the acts of the kornatruu 
ere each as to seriously endanger (anrad 
property, it seems to ms that it would be 
legitimate to give the janior members 
power to acton behalf of tbe tar •ad, 
These members cannot claim their 
separate shares by partition as in a 
joint Hioda family. The relationship of 
the karnaean towards the Juttioi* msmberx 
is more like that of a trustee and calni 
qm trud or of gaardien and wards. The 
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decUions have recogniaeH their right to 
sne to set aside improper aJiervitions. Aa 
a corollary to this positi )n, I think they 
sliouid have tlio riglit of rei(nhur*ing 
themselves the expenses rightly in- 
curred hy them in protecting f<uwl 
property. Ootsiders who lend money to 
fina>nfra('ari;» for the avowed object of 
preserving ifti ir.nl property, run the risk 
of losing their money if it is found that 
the purpose op the Joan was unnecessary 
or not beneKcial to the hi not J. But 
when it is proved that the luopey was 
advanced and utilsed for protecting the 
property from malversation or mismanage- 
ment, the lender should have a claim on the 
to/’icad for the loan. 

Bot in this case I am not aaiiafied on 
the evidence on record tlmt t]ie plaintiff 
has e-iahliahed his right against the 
farwad. There was no necessity for proQ]i«iiig 
a large remuneralinn for a law agent. 
A recognition of such a right will not 
be io tho interests of the 
The payment of authorised legal praelition. 
ers and the other expenses incurred in 
filing and conJiicUng a suit, wonid aUml 
on a ilifPeroht footing. Kuvthar, the plaintiff 
has nut proved that the apprehenied 
danger was of such a character that the 
intervention of defendants Nos. 1 and 2 
was for the benefit of the nrarnpaM, 
Although, therefore. I am not prepared 
to accept in its entirety the contention 
pat forward by the learned Vakil for 
the appellant that the contract was 
beyond the powers of the 1st and :'nd 
defendants under all circa msUncea. I do 
not think that in the present case it has 
been ahovvn that the defendants acted in 
the beat interests of the r/enrMpam. 

Another contention of the learned Counsel 
for tho respondent was tliat as the Jst 
dsfendant after becoming the Rajah 
contiDued the suit and made remittances, 
she mast be deemed to have ratified the 
contract as horn'll' n and it is, therefore 
binding on the ewampam. No issue on 
the question of ratification baa been raised 
and there are no materials for decidiog 
that the Ist defendant, with knowledge of 
the obligatioDS she was incurring as heitd 
of the family, ratified Kxhibit A. 

In the view that I have taken, the 
qaestiou of qnanlum mentit does tiot * arise 


In >he re.^oU, the appeal mast be allowed 
*k n with costs in both 

* memorandatu of objeoliops . 

will aU.> be dii/Dtssed with costs. 

Apptal at otcol; SnU dUmttsfd, 


COL’RT OF THK BOARD OF REVENUE, 
UNlTKt) PROVINCES 
Rgvsxcs PsTiTiON No. 1 or 1&U.1D15 

OP iUtaoT IhsTRrcr, 

April 1915. 

Prt^Hl: htr Holms. S. M., and 
Mr. Campbell, J. M. 

Ckawlhri GHANSHIAM SINGH— 
PUIHTIPP ApPStLiST 


rer#i/# 

MOHAN SINGH — DgpxNPANt — 

^ RBS*0!fpe2<T- 

A<i Uu) iwn, w 11, 

nUktut of himUont-P.tiu^nprha - ‘ 

OceaptiHe^ ri^kta, afiuitition cf. 

A ^rvoft occupy ing land shall not be doomodte 
j^l lead wichia Ilia mpamng of soetina 1 1 of the 
Ad until he begias l<i |»ay real lliorcinr 
aa«| In |||« absciu'c of very itiwag erhlcneo 
|»rr«um|Utan Is (hat a (cnaat is hnidiny wilhoal iU 
ii»wai of thf laiiOloril until he bcinssto pay real. 

8»r XafitU PrcsAfl v. Ptm Kninar, SoledftJ 
Dccbiea No. 3 gf |Q]0,f<>llo»ciJ. , 

Second appeal from the order of the Con* ^ 
ttiesloner of Meerut Division, dated the^ 
2Ith July 1014. reversing that of the. 
Assistant Collector of Meerut District, io 
case of ejectment. 

JUDGMENT. 

CAVPSBLr., J. M- (March 18fA, 1915)- I »» 
unable to agree with theCnmrarsaioneria this 
case. 1 thio' that I he pre^^omption ehoold 
he that a tenant in holding without the con* 
sent of his landholder ooiil be begins to paf 
rent, unless he can prodace very slroog 
eviden^ in contradiction of this preiompti®**' 
in this case there is oo such strcnl 
rebutting evidence. 

Section 34 of the Tenancy Act also see®* 
to me qaite clear, that a person ocenpyi^ 
land shall not be deemed to bold land withia 
the meaning rtf section 11 until he begins ^ 
pey rent therefor; and that this deberg r9- 
spondent from claiming oecupaocy rrgbts» ** i 
he does rwt claim to have paid rent for»o** I 
than 11 years. My readiog of the secli« J 

w supported by Babu Sat N’oraie 1 

V. iTumur (1). J 

(I) Selected Decision No. 3 of IdlO. M 
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‘For those rooscns I would set aside the order 
ol the Oommibaioner and roatore the order of 
the Assistant Collector, giving appellant hia 
costs in all Courts. 

Holms, S. M.— 1 agree. 

Appeal alhieed. 


MADRAS HIGH COURT. 

SecoNii Cjvil Aphsal No. 179A or lOU. 
October 5, 101i>. 

PrmnI:— Justice Sir William Ayling, Kt., 
and Mr. Justice Phillips. 
VENKATASUDDIBR AJ.D OTHSM - 
Dbpkkoan-s— A ereuASTs 
vertti$ 

MUTHCSAMI AlYAR— PuiSTirr— 

Rcsro»pKXT. 

UtAitu tim — .4h>Atr4'*s Ay triA^te—IUrertitntrn 

tnf*f*n**. 

Where a preeumftivv rever-ioerr knowinir Uii puei. 
tien ae luflh c'>nion{s tvao alioMatian of 
by a UiriiUi femnlc. Ue ia e«ttfp|»ril di puliag 
tliB >alidity df tUa alicnaiioM Cp> ^1 

yarAiaprM v. SO 

Iml. Cai.7«;SbM. L J. I; (IVJS il, W. N. M:2L. 
W. 69) 17M. L. T. br: A^fAeaMW v. K'tam. 

Doami Oaii'<dan. 4 O 1ml. Caa. 904; .6 U. L. J. S; 13 
M. L. T. 44A; (1018) M. NV. h*. ilH. Unri jr.-Aan 
B^ptt kothi iAirnAffd StnjrA, !n Iml. Cac. 674; 
<181S) U. W. H. 61 1 at p 614i 1? tf. L. T. U3 10 C. 
W. N. a70;J3A- h.3. m3 L, W. C. L, J. 

886 i 17 Uooi. V. It. 436; 48 C. A76, folloired. 

Whether on (hu facta proreO.aii ettoppeleae Leraia* 
adegatnat a roveraionvr. (a pur«lyaq<ie«t>on nfW^ 
iafaranee and not one of pure fact. CP> *0 

itiyronpi Sixph V. ifdAaAui'aiAe A*4<A AtapA. 80 
A. It 17 M. L. J. eWt 9 Bern. L- 0. 1*4^8 It C. W, X. 
7* 6 C. t J. 706; 36 1. A I <P. C.l; 3 U. I*. T. I; 6 A. 
L. J. It B«ni Rtm v. lal. Si A. 460 at p. SOk 

26 I, A. 66; 3 C. W. N. S03s I Bom. b. R. 7 Her. 
P. C. J. 683. followed. 

Second appeal against the decree ot the 
Goart of tbe Subordinate Judge of Mayava* 
ratD, in Appeal Suit ^fo. of 1912, 
preferred against tbe decree of the Court of 
the District Mnnsif of Shiyali, in Originel 

Sait No. 119 of 1911. 

blessrs^ L. A. OopiTidartioharA Aiyar aod 
//. 8. Veeraraohaat Ait/ar, fi>rthe Appellants. 

Air. T. Jl. Venkaiarama SnUrit for the He- 
pondent. 

JCDGMKNT. 

PuiLUPS, J. — The suit lands in this esse 
were part of the estate of one Yegnasamy, who 
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died in 1663. Uis estate passed to the Imnds 
of his mother Subbalu, and in August 1603, she 
exeented an agreement (Exhibit A) by which 
sbe gave 3/8ths of the estate to her mother- 
iO'Uw Cliellathammal, reserving 5/8tbs for 
herself. In 1664 Chellathaisoal purported 
to sell I'Sth to pUintiit's father (Exhibit Vll), 

1 8 (h to Remans tim Dikshitar (Exhibit VI 11), 
and l.'bth to Su bra mania Sastri, but it has 
been found that the transfer was really a gift 
to the grainlsons of her three dsiugliters, i.e., 
plaintiff, Uamenatlm Dikshitar and Sub- 
ramaiue Sastri. On 5tli June 1671, plaintiff 
and bis fatheraold 1 Sth share to Kuppusawniy 
Dikshitar (Exhibit 1), and on (he same day 
Ramenatha DIkahitsr sold his share to the 
same man (Kxhibit II). ^abramania Sastri 
subsequently sold his share in 1909 under 
Exhibit V. Subbalu did not die until 19U nnd 
now plaintiff sues as reversioner (o Vegnaasmy 
to recover his sstsle. Plaintiff does not> 
claim the share sold by him under Exhibit 1, 
aod the only property in dispute in this appeal 
is the aharo giveo by Chellathuramal to 
Ramanatha Dikshitar. Appellants (defend* 
ante Nua. 3 to 9 and (he legal ra pilose nUtives of 
tbe Kfih defendant) are the reprc'^entativeK in 
inlerest uf Huppuaamy Dikshitar, the venduu 
of the abare under Kxhinil 11 . 

2 . Plaintiff 'a claim has been allowed on the 
ground that tbe alieimtinn by Subbalu to 
Chellathammil U not bimling on him, os 
she could only convsy her lifodntereit in the 
property. 

I o appeal, it is argued on three main giounda 
that the alienation ia binding on plaintiff, 
( 1 ) that plaintiff validated the alienation 
by giving his consent to it and ia thu.a 
estopped from disputing it now, ( 2 ) that the 
question is res and (3) that the 

alienation was merely a family arrangement. 
Respondent 'a Vakil wished to argue that the 
alienation by Subbalu under Exhibit A pur- 
ported to be an alienation of her woman's 
estate alone, but os tbe case had proceeded ip 
both the lower Courts on the assumption that 
it waa an allenationol tho absolute interest and 
os tbe point was not raia«<l in the pleadings, 
this question wos not allowed to be raised in 
second appeal. 

9. In arguing the appeal, 91 r. L. A 
GovindaraghavQ Alyar wlio appeared for the 
hret and second appellants, devoted his 
attentioD cbielly to the first ground men- 
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iiotitd above. In a recent caae before a 
Foil Bench of this Court, Kaeh'oppa Chiindtn 
V. OottruUn (1), the question of 

alienations by a widow and the consent of 
reversioners thereto was folly coxksidered. 
After a consideration of the authorities 
referred to in his indgment, to which we have 
also been referred, Karoaraswani Sastri, J., 
deduced the following proposition^:— (ft) when 
the alienation is only of a part of the estate, 
the consent of the next preeuiaptive revet* 
siooer is evidence of the necessity or pro* 
priety of the alienation, and in the 
absence of any evidence to the contrary, the 
Coart shall presame that the alienation was 
proper, 0 ) the consent of a reversioner will, 
if given bonafid« and for cousiderat ion, estop 
and bind the reverei(>ner so consenting, aod 
(e) the assent has a doable aspect, not merely 
raising a presomption. but also raising an 
estoppel against the person consenting even 
though he might not have received any con* 
sideratioD or benefit. 

1 hese propositione are not seriously disputed 
by Mr. T. R. VenlcaUrama Saatri for respond, 
ent, and we see no reason why they should 
not be accepted as correct. The real question, 
therefore, for consideration ie whether plain* 
tiff did give bis consent to the alienation by 
hubbalu for if he did, he cannot now go 
behind it aud claim the suit property for 
himself. An objection is talcan by revpond* 
ent that tbiais a question of fact aod can* 
not be gone into by us in second appeal 
Apart from the facta that there is no very 
definite finding by the Subordinate Judge on 
this point, that be, relying on ArtAeaen 
Qoundan v- Rnmnswom* Oound<tn (2), has 
held that a partial diepoeition in favour of 
the next reversioner it invaJid and has not 
considered the effect of tbe ruling of the 
Privy Council in Bojronoi Sfngk y. Jfflno- 
AamiAu Bahhsh Stngh (3 , that partial 
alienations are valid, w« do not tbiok that 
the question is one of pure fact, it is a 
question of what legal inference is to be 
drawn from certain facts fwWe Beni ifoai y 


(I) 26lnd. Cm. 767i8aa, L. J. I; nglS) U w 
K- 68/ 8 L. W. 17 U. I.. T. S7. ' 

i-i, 80lnd,CM..3WiS5il.L.^.S- ji « r T 
(1018) M. W- N. 4«. ^ ^ 

(8) 30A. I; l7M.b.J.0ft5;9 Boin.L.B isrt. 

0. W. N. 74; 6 0. L. J. 766; 35 I. A i (p 
L.T.l/6 A.b. J. I. ‘ it. 


KunJw f.al (4)] 'and this is certainly a 
point with which we caa deal in seeood 
appeal. 

4. In this case, the facts from which 
we have to draw an inference are as fol* 
lows:— 

In 1864, plaintiff's father accepted the 
al>solnie ownership of part of the widow's 
estate from Chellathammal under Exhibit 
V|], and plaintiff acquiesced in that by 
joining in the sale thereof to Euppnsawmy 
Dihshitar under Exhibit T, and says as 
plaintiff's witness Nn. 1 that he was 
personally aware of the alienation under 
Exhibit A, and muet have known that the 
alienation wes invalid unless made for 
proper causes. He was also present when 
Exhibit It, under which the property iu 
dispute was sold, was executed. Then again 
in l't73, Kuppueamy Oiksbitar brought two 
suits, Original Suits Nos. 60 and 61 of 1^73 
on the tile of tbe Court of the Dlitrlet 
Munsif of Shiyali, to recover tbe properties 
sold under Exhibits I and IT. Plaintiff was 
a party to both suits and in both adaitted 
that the suit property belonged to the 
respective vendors, i. e., himself and Rama* 
natha Dikehitar although iu tbe euit against 
the latter, there was no reason why hi 
should have made any such admiesion, so 
far as his interests iu that euit were coo* 
cerned. From these facts, it is clear that 
plaintiff all along treated tbe alieoatiou 
under Exhibit A as valid, but it is 
lende<l that, even if so much be conceded, 
plaintiff did not intend thereby to bind hie 
own interests as reversioner. Pleintiff hee 
been examined as a witneM. but gives cs 
no help in arriving at a cocci usioo as tc 
bts intentions, beyond a false stats mee* 
that be did t>ot know whether Ramsntl” 
Biksbitar sold the suit property to Kop* 
puaamy Dikehitar. This statement is fsjj* 
fied by tbe judgments in the suits of 18'^ 
(ExhibiU III and IV). It must, therefore 
be presumed that tbe plaintiff was 
unaware that be was a presumphrt 
reveraiouer, and must have ioteuded 
legal consequences of his acts. We meslr 
therefore, hold, to adopt the language of the*' 
Lordships of the Privy Couacil in 

(e) «1 A.4M4tp. 50*s 86 J. A. 6A 8 0. 

N. 50^ I Som. t. B. 400; 78ar. P. C. J. St9. 
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HITBAIIK&D R4TAT V. UCtRAHMAD ILI. 

Ki4km Bha^ai y, Ka^i PanJud Sin^h 
tbat tfa« evidaoca is ciich aa to 
attabliah that apoo ao iatalligaot uodarat* 
aodiag of the oatore of hU dealicgs ptaiotiff, 
oooCQired )q binding bis mtareata at ro- 
vmioQ«r*\ 

Wa hold that tho consent ia proved and 
the plaintiff ia thns estopped from dispoting 
the validity of the alienation under Ex- 
hibit A. 

b. In this view, we think it onneceesary 
to deal with tbe other two poiote raised in 
appeal. The appeal is allowed with eo^ts 
both here and in tbe lower Appellate Coart 
tbe Dietriot Blanaif’e decree restored. 

Ayumo, J.— I agree. 

Appeal att^wid ; Suit dttmUtcil. 

(6) t7 lad. Caa ff74i (1PI$> U. W. K. Sll al p. 
814i 17 H- L. T. 115; IP C. W. W- dTO; II A. L. 9. JH: 
I L. W. t\9i II C. U J. m; ^1 U. U J. 565} 17 Ooa. 
U B. 4v6} 41 C. 67A 


PUNJAB CHIEF COURT. 

Siooyp Civil ArpieL No. 1827 or 1912. 
May 20. 1915. 

Present: — Mr. Jostice Rattigan aod 
Mr. Justice Leslie Jones. 
MUHAMMAD HAT AT evoormas— 

P LAI an ArrsLU HT8 

vertU4 

MUHAMMAD ALI anootukri — D crtNoiirts 

— RisroMpSKts. 

Joint po«wwio»~Proprr^V Wfvntftnf to oAWne- 
llujawan tnpoAWMion At trtuUft^fluU #/ LofeSpof. 
vMhfr ^pplictblt, 

Tbe priaokpU* tbai e«o c»<ebarer wbo has 
property Id hie poeioeiiou oanoot ee«k a deccvofor 
joint poieflieipn of elW property ia tbe pooeceeioa «( 
A co.eharer.ilefeedaikt aaleoi aed eotit he briofe tbe 
properly ia bie o*rp poeseieioa into a l»otchpot doee 
aot apply t4> a caao where property betongiag to a 
ehnoo ie ia the poeeeeeioa of Axjeiror* as truiMa. 
[p. 4W. eol. 2.1 

Where, therefore, ia a eoil by certalo neMiMrv of 
the ehrtaa of Data Uaaj Bahheh ia Ubore agaiart 
aaolher rntjavar for joist poeieision of oartaia pro- 
Perhee belongiag to the ehrise. the defendant coti. 
Uoded that tbe plaiotifls meet bring iato a hotchpot 
tbe ppopertlea in their poeeeeeioa: 

HtiiS, that Che role of hotchpot did set apply and 
the plaiatiffa were eatiiled to % decree for joint pea- 
eeieioa with the defendant, fp. *110. col. I.] 

CMadhsr* V. aaUmot CheadhaW, A. W. 
V. (1001) 48} PAan» gieph ▼. IToyeah 8<nfh. 9 A. 161; 


A W. N. (1005) tiS, Wotton and Co. r. Rayn Chund 
DhU, 18 C. 10 (P. C.J; 17 I. a. 110, diieibguiehed. 

JbTw Charaa Rui r. KovUthor Rat. 27 A 163‘ 
A. W- N. (1906 199. DilhAr Sardar v. Motein AU 
Bepen, 28 C LSS; Ban Sinpk v. Bent Bineh, 43 P. R. 
190& 122 P. L- R- 1906. referred to. 

Second appeal from tho decree of the 
Additional Divieional Judge, Lahore, dated 
the Slst August 1912. 

The Hon'ble Mr. MaAowwaJ Shafi^ K. Jl,, 
and Syed iiuAommad Amin^ for the Appel* 
lants. 

Bhagat. Uobxnd Dos and Mr. W. C. Atyiath, 
for the Respondents. 

JUDGMENT. — Tbe tacts of this case are 
stated clearly aud eucrinetly in the judg- 
ment of Rai Diwan Cband, Subordinate 
Judge, and tbe pleading# of the parties 
are also very accurately summarised therein. 
Plaintiffs and defeudant are tnuj{ntar$ of 
tbe well-known shrine of DsU Ganj Dakbsh 
in Labore; aod plamtiffi now claim joint 
posseasioD of a battkak aod certain shops, 
which beloDg to tbs ahriue, and their 
share of the income that has accrued from 
tbe said property, all of which has been 
in poseeseion of tbe defendant. The Sub- 
ordinate Judge after an elaborate considera- 
tiOD of all the issues, some thirteen in 
Dumber, granted plainliffsa decree for joint 
poseesflion of the property in (.uestion and 
for 57 ehares of the iocome of the 
property, the rent of the huifAcik being 
aseessed by him at Re. 3 a month for tbe 
three years priorto suit. Defendant Muham- 
mad All appealed to the Additional 
DivisioDal Judge. Lahore, who accepted 
tbe appeal and dismissed plaintiffe’ suit on 
two grounds. In tbe finl plaoa. ho held 
that plaiotiffs as mHjaicars were merely 
attendenU or servants of the sbrioe and 
as such not entitled to claim exclusive 
possession. Before pmceeding, we might 
remark that, though tbe claim as laid in 
the plaint would euggast that plaintiffs were 
seeking exeluaive possaseioo of the pioperty, 
it is well uoderetood in the coorse of tbe 
trial that the suit wras for joipt possession, 
aod, in point of fact, it was joiot pos- 
seesioD only that was decreed by tbe 
Subordinate Judge. The Additional Divi- 
eional Judge was, therefore, somewhat 
hard upon the plaintiffs in construing their 
plaint with such strictness and in overlooking 
the fact that the decree which was under 
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XrtaAUUAD RiTAT t*. M?tTAMUAD AM. 
appeal b»ford 1n*n on? n'>t for exclasive 
l>ut tor joint p 

Tlip ground upon which the 

jn dement oP the lower Appellate Court 
\v*ns haeed wnn that, according to the com* 
promise oP the ISih of March 1905, the defend- 
nnlhnd iindertnWento<urrenderpo«sea.«ion, not 
to the pre«tL>nt plain tiPfA, but to a nuuU or huft<ir 
oP the institution, name Muhammad 

Amin, tind that it was consequent!/ Jluham* 
mad Amin alone who could sue to enforce 
the compromise. 

Plaintiffs have appealed to this Court 
and we have heard arguments at some 
considerable length on their hebaU and on 
behalf of the respondent. We do not find 
it necessary to decide whether it would be 
competent to (he plaintiffs to enforce the 
compromise of 1905, though the atrong 
inclination of our opinion is that plaintiffs 
would certainly he entitled to enforce it as 
a oontract which was made between them 
and the defendant. MuPiammad Amin 
was no party to that contract and there 
IS considerable force iu Mr. ShaK*s argument 
that he w*as a mere agent appoiiiteil to 
act for both parties. We need not, however, 
labour the point, as it is now admitted that 
the plaintiffs aam^ifoirnry are clearly entitled 
to joint possession of the property in suit, 
and the only plea urged in opposition to 
the claim is that plaintiffs themselves are 
in possession of property* belonging to the 
institution, to joint possession of which 
Muhamroad All defendant is equally entitled 
with themselves and that unless and until 
they bring that properly into a hotchpot, they 
cannot ask for a decree for joint possession 
against defendant. In our opinion, this cod- 
tention*caonot prevail. 

In the first place, beyond a vagae 
allegation of his own that plaintiffs have 
such property in their posseeaion, there is 
nothing on the record to support defendant’s 
etateruent; but assuming that there is such 
property in plaiotiffs’ possession, it will 
be open to defendant to sue plaintiffs for 
joint possession ihereo! whenever he is so 
advised. But in the meantime, thie plea 
of his cannot affect plaintiffs' undoubted 
right to u decree for joint possession of the 
property in suit 

It was contended on the authority of certain 


cases, ffuAmoa Chfiudhun r. ^afamo 
rkQMdknri (1), PAsnr Sin^K V. Naioah 
Stnoh (2), Wft'imi and Co. y. Rim 
Chund Duit (S), that plaintiffs were at most 
entitled to a decree declaratory of their 
right to joint possession and could rdt 
be granted a decree for actual joint posses* 
sion. as that would be tantamount to a 
decree for the eviction of defendant. The 
decision of the Privy Council was upon an 
eutirely different state of facts and is in 
no way relevant, and the other auilioritiea 
cited refer to cases of co .sharers who are 
owners of piviperty, the principle laid 
down being that one co*sharer who has 
joint property in hia possession cannot seek 
a decree for joint po«seadon of other property 
in the possession of a co*.sharer 'defendant 
unless and until he brings the property in 
his own possession into a hotchpot, and 
that the proper course in such cases is for • 
a co-sharer to apply for partition. This * 
principle obviously can have no application 
to A case like the present, where the »i icief'cars 
Are not owners of (he property bot merely 
(rustee.s of it on behalf of the shrine wbicli 
is in law the owner, and /foiu t*Acr/iii ffoi 
V, RaitUihar Pai (4), f)iilar Sardar v. IfoMu 
Alt Dtpari (5) and Sura Sin^k v. Singh 
(6) are sufficient authorities for holding that 
a decree for joint possession can be granted 
and that it does not involve the eviction 
of defendant. We accordingly hold that 
plaintiff.^ are entitled to a decree for joint 
poeseiston of the property in suit with the 
defendant. 

The Additional Divisional Judge dismissed 
plaintiffs’ soiton the preliminary ground that 
they have no Ucit» standi nni in the ordinary 
course of things, this appeal would have bad 

to be remanded to his ConrPfor decisiou oa 
the merits. In the present case, ho we van 
the whole of the evidence is on the recom 
and the two questions which aloos remaiu 
to be de*lt with, are very simple and 
he disposed of by us without forthsr protrac- 
tioD of this litigation. , 

The firti point is that defendant i( entiti* 


(n A. W. K. (1901); 46 

it) 96 A. 161: A. Vf. <J905) m 

isc.io(p.c.‘s n I. A. no. 

^ A. ISA; A. W. :4. (190e) 199. 

. . » C. &58. 

(•> « V. R. 1906; 126 P. L. R. IS«- 
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fd to '^ompensailoQ for a obop which be 
allcgar be bee bniU apon part of the land 
in anit at his own orpcnsc. We Rod from 
the jodg:<Dent of the Subordinate Jadga (psffo 
5, line 30) that the defeodant admitted before 
him that the shop in qoesiion was bailt 
after the plans of 1891*1894 had beeo 
drawn oat but prior to the suit for accuuntain 
1901. The eomprouiae provides that defend* 
ant is to receive Us. 500 as compensation 
for. an a\aia built by him on the opsn space 
belooffiog to the shrine, and as there is no 
further provisioo for any compensation, 
it is only reasonable to euppose that this 
As. 500 was intended to cover everything in* 
eluding the cost of the shop; if not, then 
^aiutiffs made no agreement to pay any 
compensation for this shop, and the parties 
most be taken to have agreed that no com* 
peusaiion was payable therefor. 

Nfjft, there ie the quest ion of tbe amount 
of rent realized by defendant in respect of the 
The Subordinate Judge allowed 
Its. 3 per mensem for the three years prior 
to Sait, and presumably relied for this pur* 
pose upon the evidence nt Jfirremmef Dudhnn, 
who has been the tenaut of tlie bailkak for 
several years past. Mr. Gobind Das aissert* 
ad tbat defendant had been put to eapenscs 
for repairs, etc., and that these had not 
been allowed for. Bat as to this, it is only 
necessary to remark that do attempt was 
made by defendant to prove any each ex* 
penditure in these respects by him. 

Tbe result la tbat we accept tbe appeal 
and. setting aside the decree of the Additional 
Divisional Judge we restore that of the 
Subordinate Judge. DefeDdaut Muhammad 
All,, must pay costs ibrooghont. 

dppeul acctpled. 


MADRAS HIGH COURT. 
OsiuiHAL Cjvii. Suit No. t>4 or 1914. 
September ^9. 1916. 
Preren^t-Mr. Jasiico Bakewell. 
ALAMKLAM5IALL— PLSiSTjrr 
terstes 

P, N. K. SURA7APRAKASAB0YA 
M n D A LI A D a rs N OAMT. 

SscwinVa Jd a/ a 167— cieimtsy 


Hititr VM, wVU nj 

pWpoacd e» /miff lo p>iy 

k6^i> (.'ll! m'liflfsiA 9nil /or 

A party dtiming anintcroK under u Will ninsc 
protv tlio esevutiQa uf (he d«>cuRi4*(i( an(H(»ter/MB 
by the |»articular pr«ve«lurc pn*^*rjliix) by sredoii 167 
of thf Succi>s*u>ii .tct. []». 492. ctd. 3.' 

LAt»tM4Ma*<i r. RntM^mmn, Ind. Ca». lit 

474; 26 M. L. J. .6.^ folb^wvii. 

Where, therefore, >n n fiuit hj (ho (oaf u I or V iviilow 
suainet kit exe«*4to(. ir appi'nred (Uni (lit* dofontlini 
dill fur Profiaie nnd (lin( (In* IibI of tl>o Jii<l)ro 

«rs& obcaiaml, btii il*a( (he aeluul emu I livl iioc 
K*ea f»sue<l (l.rouvh (he failure of tlio dofentj^iin 
(0 pay I he elantp duty h>i*i«hle utiOvr (>m* C'<iuk >\«oa 
Mt 

iiettt. dial, 8» Ihi* iilAimin dniincd ti?Mdr<if a 
lega(ee, ihc under »^(ioii 167 of ihv 
Act in the poiidiKi of a legatee and miui cvcnhli.'lk her 
lille by |>nxliu4i«>o «g the evnlern'e rv'<|uircHl* hy rim 
sccIUm ill i»rder tu bv able l<i Htaiocain ilic amIi. lii. 
462, col. 2.] 

JfHnenr'aM* v, Oarrahtti .YV/»d, 17 C. 617 

(K C.) 10 I. A. iSC,; U I lid. Jur 449, i Kir. I'.C. J. 
466 4i«lia|^iidieil. 

Messrf. f . P. f^omanwimi Aiynr and .V. 
('6aet/raerl(6dr<T .i*ifur. fur the rUintlfT, 

>fr. r. I', 6WN(ctfv; A prtwgrt/', fur the 
Defendarit. 

JL’DGMKNT.— Tho pUiiit in this Knit 
Alleges tlint the husband of ilie plaintilT 
died in 1911, possessed of certain pro* 
perties and having made a Will appointing 
tbe defendant as liis executor, who 
entered into possession and management of 
the properties imraediately after the 
testator’s death bat has taken no atops to 
obtain Probate of the Will. It alleges 
various acta of uismanngenient by the 
defeodant and that the plaintiff is interest* 
ed os the mother of the testator’s son, 
who died subsequently to tho testator 
and to whose interest the plaintiff has 
soceeeded as beir. The prayer of the plaint 
is that the defendant may be directed to 
apply for Probale of the Will, that he 
may be ordered to .account for the 
ftdmioistraiion of the estate <»f the 
deceased and the moneys collected by bim 
or tbat ought to Jiave been collected by 
him but for his wilfnl default nr negligence, 
and that an account may be taken of 
the estate and the same be duly administered 
under the orders of this Court. 

It is staled that the defendant did 
apply for Probate and that the Kst of the 
Judge waa obtained upon his application, 
bat that the actoal grant has not been 
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iiAiidd the f:\ilnre of the defend* 

Ant to PM* the stamp duty leviable 
under tlio Court Kees Act. 1S70. The Will U 
one io which the Probate and Ad min is* 
iration Act and the Hinda Wills Act 
apply, and. therefore, the case in governed 
by section l$7 of the Indian Succession Act, 
which applies to Wills of Hindus under 
the Hindu Wilts Act. In the tirst place, 1 
think that the fiat of the Judge upon 
the defendant's petition can only be read 
as an order that Probate shall ispue to 
the petitioner upon his complying with the 
statutory provisions and the rules uf the 
Court. Oue of the atatutory provisions 
with which the petitioner muH comply is 
that he must bring in the necesHtry 
stamps. Section 4 of the Court Kees Act 
directs that no document of the kind 
specified in the Srhedulex to the Act shall 
be received or furnished by any of the 
High Courts unless the prescribed fees 
have been paid. 

The decision of their Lordships of the 
Privy Council reported as .VnsgaiVam 
Afuricon V 0^r4aho^ Sand (l) is strongly 
relied upon by the learned Vakil for the 
plaintiff as showing that the order of tbe 
Court is eivfficient without an issue of the 
aotusi grant. Uut it is clear from the 
rbaervations of their Lordships at page 
357 that they were interpreting a perticolar 
Aot—Act XL of 1858^which was passed 
prior to tbe Court Fees Act of IS 70 — 
and that they disregarded the latter Act 
in pnttiug a construction upon the former. 
The decision may also be distinguished on 
the ground that in the present case, there 
has been no actual order for the issue of 
Probate; and also the point in that case 
was as to whether a minor had been 
properly represented or not and their 
Lordships held tha« he was. as a matter 
of fact, represented in the proceedings sod 
they refused to treat them as invalid merely 
because tbe formal order had not been 
carried out. I do oot intend to discuss tbe 
English cases which have been cited by 
the learned Vakil far tbe plaintiff. They 
relate to eases of executors son in 

wbioh the Court baa evidently strained ite 
powers in order to prevent misapplicatioo 
0 17 o. 9A7 IP. c ); 10 1. A. 19^ Ig 


of tbe assets of a testator. I do not’’ 
think that it is useful to refer to cases 
decided under a totally different system from 
that which obtains inindia and under Statucee 
different in wording. 

The term **Pmbate’' is defined in seotion 3 
of the Probate and Administration Act as 
the copy of a Will certified under the ml 
of a Court of competent jurisdiction, with a 
grant of adTnini.stratiim to the estate of the 
testator." snd section 167 of the Indian 
Succession Act provides that, *W right as 
executor or legatee can be established in 
any Court of Justice, unless a Court of com* 
petent jurisdiction within the province shall 
have granted Probate of the Wilt under which 
the right in claimed, or shall have granted 
Letters of Administration under section 180.’* 
The words, 1 think, are perfectly plain, and 
the intention of the Legislature it clear that 
the party claiming an interest under a Will 
must prove the execution of tbe document and 
its terms by tbe particular procedure which 
has been laid down by tbe Legislature. 
LoAsAmomme v. Rnfnamwa (2) supports this 
construction. It is not sufficient if the actual 
document be produced in the enit and the 
plaintiff prove it in tbe way in which ordi- 
nary documents are proved; that is what Che 
plaintiff apparently sought to do in this cam 
to go into Court and to put tbo document in 
as an ordinary exhibit. Tbe plaintiff claims 
ss heir of a legatee, and is. therefore, under 
the section onli* in the position of legaUs. 
end 1 bold that she must establish her title 
by production of the evidence rerinired by tbe 
section, that is, a grant of Probats issued by 
a Court of competent jurisdiction. On this 
ground the suit fails and must be diiisiseed 
with costs. 

5k If diesnW. 

U> tl lad. Cat. eS6/ 38 U. 47M 25 U. L I 5^ 
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• ' PUNJAB CHIEF COURT. 

• . Sbcomp Civil Appeal So. 7.<5 op ldl2. 

• May 20, 19] 

Pr«#pn6— Mr. Jaatico and 

; Mr. Joftticd Leslio Joiwa. 

. NATHA SINGH-^Dbpbndamt ArpkLt42CT 
vtrtut 

OANDA SINQK 4:fi. OTuess— PLAiKTiPfi^ 

« RlSPOULtHTJ. 

i ^Ciut9m^AH*naUon— Sindh a ints ej Umxa 
, Tahjii f«nr. Diatrief i* J^v^r tf 

'rt4p-fin,«h«ther xtttiA in pT«a*ftet af tctUterala of Vk 
dia^rta—AnettirQl pnperfif, 

AaoBg c^indAu Jnia of iTniiu Ebolro, T4h»*l Rn»iii, 
^ ol Iho I«nhor 0 District n proprietor connoe aake « 
^ ralid jri^t of nnccitnl proprrtf la fnronr of n etcp.eon 
of 4 dlfferonC 0 A< in (be ptoeooce of eoUntmIe of the 

• 4tl» degree, fp. 4W. col. P.] 

OofKiH SinpA V. enfaba Sihfk, 99 F. R. IM4, 
; dlMpprored. 

i^otho ▼ 8ker 9iapA, 47 ?. R. JdOA: tUitln e. 
fiiMlbe. 60 P. ft 1803 (F. D.>: Ae/hia 8inf4 v. 3foU 
< SiapA, 4 P. R. 844: Bur* e. JSan Sin^k, 82 P ft. 
1802; TarfrA FinpA t. 5«rAri«. 148 P. ft 1 803; 
labor Binfk V. LrAna Ain^A, 86 F. R. 1808 . us F. L. K. 
1009, referred (o. 

Socond appeal from the decree of the Ad- 
ditional Divisional Jadge, Labors, dated the 
Idth March IVI2. 

Bhagat f7ov>fid Foni and Ur. Beni PareAad, 
for the Appellant. 

Measre. Oanpai Rai and Hari CAsfwf, for the 
Respondents. 

JUDGMENT.- Sorjan Singh, a Stavihu 
Jai of village Khaim lo the Xasnr Tahsil 
of the Lahore District, had a son nsmed 
Bota Singh by bis first wife. On her 
death, be married a widow, wbo bi^ogbt 
with her a son named Katba Singh. In 
1915, after the death of (fata Singh, bat 
. in the presence of Bota Singh 'e son Oba nan 
Singh, who was then a minor of aone foor 
yeara of age, Sorjan Singh gifted 70 kftnaU 
S mnrhip of land to bis atep*eon Natha Singh. 
Cbanan Singh died shortly afterwards and 
. in 1910, Sarian Singh axeented a Will by 
wbieb ha beqaeatbed the whole of bis remain- 
ing property amonoting to 425 kanaU 15 
mnrloi of land to hta step*son. 

Sarjan Sir.gh being still alive, the plaint- 
iffa, wbn are hie eollateraJa in the 4tb degree, 
'have aoed for a declamtion that theae aliena- 
tions shall not affect their rsvsratonsry 
. rights after the death of Surjan Singh. 

The enit waadis/oiased by the Snbordinate 
Jadge wbo rolied largely on the rating re- 
ported M G/igan aSiagh v. Bttlaka 


Sin^K (1). On appeal, however, to the 
Divisional Judge, the aait waa decreed. 
Natha Singh having obtained the necessary 
certificate, haa now preferred a second appeal 
to this Court. 

It was aUCed by Surjtn Singh that 
Natha Sinch is a Jnt of the Simlhu po/. 
Hut this allegation waa denied and there is 
nothing to support it except the hare words 
of the alienor. Wr have ascertained that 
Natha Singh haa inherited property from his 
father in hia own village ; and that being so, 
it would have been perfectly easy for him to 
prove by incontestable evidence that he be* 
longs to Riitdhu g f if this were really the 
case. It moat be taken then that he belongs 
to some other ggt. 

The instances adduced by the defendant 
in BoppoH of bis contention that a Sindhu 
/of in the Kasor Tahsil is entitled by 
custom tc make a gift or a Will in favour of 
a etep-aon belonging to a different got have 
been carefully examined by the Diviaioual 
Judge, wbo found that they were insufficient 
to dieebarge the oarw of proof which lay 
heavily upon him. We have ourselves consi- 
dered these instances in detail. With 
one exception, they am either extremely 
vague or insofficlently aathenticated, and 
tbe remaining case wes of a pscaliar 
ebameter. Thsre a step-son waa after 
objection allowed to succeed eqaslly with 
sons, bnt the step. son had been adopted 
before the birth of his half brothers sod 
had also in his favour a rsgisfered deed 
of gift wliicli was 34 years old at the time 
when succession opened. It would be 
impoasihle to hold on the besis of the 
instances before as that the necessary 
custom has been establiehed. espeoially 
when in the iran5*Nf*Qrs of the village, it re 
laid down that step-sona have no rights 
even if documents have been executed in 
their favour; and Tonneel for tbe appellant 
himself states that the same provisiori 
is to be found in the •arsis of all 

other $in^ku villagee in the Lahore 
Dietrict. 

Similarly, in the nwa^.i.am of the District 
it is elated that etep*Mne are not preferred 
to agnates and that they are not entitled 

ll ) a F. K. 1886. 



494 


INDIAN CASES. 


[1915 


KCKTHAI.AMSIM. I*. srRTlVRArA5AH0TA HCOAUAB. 


even to tnaintohjiiice, Tlos nV/ij-i ‘am, it 
is truf^, wA' rtiiisidere<l in V. 

liHink't iD.tUe judgment on wbicli 

tlie iirM Court relietl. It wm there held 
tliAl HTOong SintiftH Juft of the Chenlen 
Tahsil, An Appointment An heir of one who 
not A mornber of ihnt gi*f, ie valid by 
custom Mid that the person appointed may 
he a step-son whose father was not e 
Stndhu Jal. This ruling wee. however, 
cviticiaed aoroewhal severely in Xafhn Siagfc 
V. Shfr Si'tfo^t (2) — a case relating to «SVsJ*» 
JiitM of the Lahore Tahsil— in which it was 
held that the adoption of a daughter's son 
ie not valid hy custom; and it was pointed 
out that in the earlier case, the riMw;*x*rt« 
had been held to be incorrect on the 
general presumption lielievcd to arise 
from the reported eases up to date — cases 
which cannot now be followed in view of 
the Full Bench ruling in Rutla v. B«rMa(3).’* 
We may ourselves remark that although 
in the earlier case, a very full enquiry 
bad been made os to cualora, the peraoos 
who supported it, had only been able to 
show two instances, one of whkh, reported 
as 4416#^ Singh v. IVr Singh (4), related to 
Sind/iu Jott of the Femxepore District. 
The witnesses for the then plaintiff 
had tonndly asserted that a SMhu 
.Tat could not adopt a person of a different 
gvt and appealed to the rucaj»i-ain. 

There are, we find, nunerooe rulings 
such as Singh v. Mala Singh (5)» 

Dura V. Man Singh (ci), Fattih Singh v. 
6'ucAcfa (7), !iatha S*ngh v. Shar Singh (3) 
and Ithar Singh v. Lthna Singh (b), all of 
which jodicate that the power of a Sindhu 
Jat to make alienations is very restricted. 
Ilk lihar Singh v. Lehna Singh to) — a ease 
of Sindhu dots of the Tarn Taran Tahsil of 
Amritsar District— it was held that a 
proprietor could not transfer by Will even 
to collaterals in the presence of nearer 
collateraLs. in Bure v. J/ort Singh (d) 
.—a Ferozepore case^a gift to graudaons 
*;cjtbe preeence of a son was set aside, 

8 47 P. B. 1899. 

eoP.R.lAP'i (P. B.), 

(41 66 P.B. 1889 
(9> .4 P. H. >884. 

• G) 62 P. R. 1892. 

(7) HV P, R. 1893. 

(S) 86 F. R. 1908; 140 P. L. g. 1903. 


and in Rattan Singh v. Ifofa Singh 
a case relating to SMhus of the Esaor 
Tab si I ~a gift even to a nephew was dis« 
allowed. 

There is. we think, no doubt that 
Oagnn Singh v. BttJnka Singh (1), baaed as 
it was on the different view then obtaining 
with regard to tlie of proof iu enoh 
cases, is no longer binding, and we have no 
hesitation in finding that the custom setup 
by the appellant in this case, has not been 
established. 

The case of Natha Singh is doabtless a 
hard one, as although he was not adopted, 
he has lived practically all his life 
with his step-father who regards him 
with great affection. We ourselves tri^ 
to get the parties to compromise, but this 
the pUiotiffs-respondents are unwilling to 
do. Wg, therefore, reluctantly dismiss the 
appeal with costs. 

Appeal diimitied. 


MADRAS HiaaCOURT. 

OKiuivAt. Civil Sqit No. 274 or 19U. 

October 1, 1915. 

PrtHnt: — Mr. Justice Bake well. 

EUNTH A L ANIMAL— PLAiMTirr. 
venta 

•P. N. E. SURTAPRAKASABOTA 
M**DAL1AB AifP OTHsas— DsrsifDAHTe 
W*tl—fUtiduary cItuM providing for 
Pe«4 shLaoka tv tettotor icA«a making tvH^. 
foivnwil 8s tht Wm^Reloatt of ctciAw ajdiMl wtti* 
n»<trr miMakf, vhfthor UntUnf. , . 

Whew io a tuit for en eccoaot of tbo jS 
I ration of tbc ertate aod for iu adreioisintioc 
Iba order* of the Court. It appeared that , 
after Mat log the propertr which the UiUMr .*, 1 ^ 
ed todiapoM of and diridiog it up 
varioo* beiwfioiariaa, provided that “the au® 
may be left after dednctiog the above 
legacies and aneh other aapense#, *h»H be 
ray name wiahont defect tor ponja," eM.» ^ 
at the tima of making (he Will, the tetUtor 
know (hat there was a fund in Canri U> ^ 
credit: / 

MAd, (hae thia fond did oot pass Qodor the 
the deceased boc wen*, to (he heir* ea on as 
Cp. 4^eoHJ . . 

(2) that a release of all hia claim *3* 
estato esecoCed by the plainiiB nnd>f V*"» i i 
tnUuke was not biadieg oa him. Cp* I 
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MoASrs. 0, P. Ramaswami Atirar nod A* 
Durasami Aiyar, for the PUinliff, 

P. S^nbond^/n iind A' CAond/'o* 
MiAora Aiyar^ forth« Defend»nls. 

JUDQMENT.^One DakubinAUDrChi 

MndAlUr was entitled io certain moneys 
in this Coort under decree in Soil No. 45 
of 1889. By an order in that soil, dated 
the 27lii March 18 9.'), certain moneys 
amoaniinff to Ke. 4.0&G-l2-;t were d»re«U<l 
to be transferred by the Registrar to the 
Accountant* General for investment. These 
moneys represented certain jewels which 
vere foond to he part of the inheritance of 
Dakahinamorthi Mudaliar and not to have 
passed under the Will of his father. At 
the daU of the decree, Dakehinamorthi 
Mudaliar wia a minor, bnt having attained 
hie majority be applied, in February 1904, 
for payment oat of the funds in Court: and 
it appears from Exhibits H and HI, the 
oertiHeate of funds issued by the Accountant* 
General, that bis application was conSned 
to the moneys epeeifi^ in that certiBcate. 
Owing to aome mistake on the part of the 
legal advisers of tbs plaintiff in that soit, 
' the moneys in the hands of ihs Registrar 
of ibe Court \i'ere not transferred to the 
Acoonntant*G«neral in pursuance of the 
order of the 27ih March 1893, and were 
lest sight of when the application was made 
by the plaintiff for payment ont to him. 

This is clearly stated by the present Ut 
defendant in an alHdavit Bled by him in that 
snii on the 8th of August 1914, Exhibit C. 
In paragraph 8, he states: "U appears 
that the said sum of H«. 4,056* 12-3 
which appears to have remained in the 
bands of the Registrar of this Honourable 
Court, was not known to exist and was 
oonsequently overlooked and I have now 
come to know that the said sum* of 
Rs. 4,056 l2*3 is standing to the credit 
of this soiP\ The amount was accordingly 
paid onto! Court to the 1st defendant, who 
claimed it as the execnior of the Will of 
Dakahinamorthi Modaliar. 

This Will is dated the 5tb December 1905. 
and the testator died in the same month. 
The 1st defendant was appointed exeeot>r 
of the Will and has been adrainiateriog the 
estate of the deceased, and this suit is brought 
by the widow of the deceased on behalf of 
herself and the other legatees under the 


Will, for an account of the administration 
of the estate and for its administration 
under the orders of the Court. The 
question has arieeu as to whether this 
sum of Rs. 4.000 and odd passed to the 
residuary legatee uiuler the Will. 'I'he \y\]i 
follows the form, which in very well known 
in this Court, of Brat stating the pr'»perty 
which the fpsUtor intends to dispose of 
SimI then dividing it »p amoiig,t the 
various beneficiaries. CUu o '2 of the 
Will reads as follows:^“Tlie houae No. 25 
in Xaltu Villayar Civil Strv;;t and ready 
money were received (by mo) under an 
order of the High Court acc nding to my 
adoptive father's Will. Of the amount 
left deducting the sum spent therefrom 
not only is a certain portion lodged in 
fixed deposit in ArbuthRoCs House in uiy 
name and in the name of my aenior elder 
brother P. N, fC. Surynprakasaroyn 
Mudaliar, but the remaining aum is in the 
ihape of secured and unsecured debts and 
ready money.” The (esmtor then proceeds 
to give various specific and pecuniary 
legacies, and in clause 13, he says: "The 
sum which may be left after deducting 
the above'mentioned Isgsciet and such 
other expenses, shall be utilised iu my 
name williout defect for poofa once, that 
is. daily, and repairs end other charities 
for the temple of Sri Vaideswsrar in 
Poona mal lee". Having regard to the fact 
that the existence of this sum of 
Rs. 4,000 and odd was unknown to the 
testator at the lime, and to the statement 
made by him that he is dealing with a 
particular house and the moneys which had 
bean already received by him from tho 
High Court. 1 think that the words in 
clause 13 refer to the residue of the 
maneys in hia hands which have not been 
already disposed of by him under the Will 
and that the sum of Rs. 4,030 and odd 
is not disposed of by him. I may point 
out that the residuary clause in the form 
in which it appjirs io English Wills, is 
practically unknown to the ordinary testator 
in Madras and that the rules of oonstraction 
which have bsen laid down by cfaglish 
Courts, are not appllcabls. 

The defendant hisaTsi pl-aled a rjlease 
bythe pUioliff of all rUlms ag\ia?t him 

but it is clear from Ihs eviisujs thit this 
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document waa esecated by the plaintiff 
'when fthe was a minor. It is also 
perfecdy clear that it was executed coder 
a mutual mistake and for that reason also 
it ia not binding on the plaintiff. 

The plaintiff has called for and put in a 
book purporting to be an aeeoont of the 
1st defendant of his administration of the 
estate. It is not in bis affidavit of documents 
and ] think it is obviously a fraudnlent 
concoction. Certain entries which appear 
in it have been proved, by the evidence 
called by the plaintiff> to be untrne. 

There will, therefore, be a decree 
declaring that the socn of Rs. 4,056* I ^*3 
did not pass nnder the Will of the deceased 
bnt will go to the plaintiff as on an 
intestacy, that the estate must be ad minis* 
tered by the Court snd that the 1st 
defendant most account from the date of 
the death of the deceased on the footing 
of wilful default. The 1st defendant 
will pay the costs of the soit op to 
date. The 1st defendant ia ordered to pay 
this sum of Re. 4,056* into Court within 
10 days. 

Suit decreed. 


ALLAHABAD HICH COURT. 
ExBCOTlOM SbCONO ClVlL AfflAt No. 70 

or 1915. 

November 1» 1915. 

Present: — Jostjce Sir P. C. BaDei'jee» Kt. 
KISWAR ALI KHAN aao sNi/tHBa — 
DficacB'BOtpaac — ArpstLawre 
rereue 

ifuMmmat SALIM-UN-NISSA — JooouBsr- 

UB STO S'* R BSPO V DE ST. 

valued c( aWe« B4. 
S.OOO— Deere* /or Uu tU. 5.000^gwc«. 

tion pmfatdiftf*. er4er ■ •Jtrriwdfetio^. 

Wb*re ss ortginal BuUcofcof whiob » •xbouUoq 
preece«Uag h»d arieen wse valuad o*«r Ra. 6,000 bst 
wa» decreed fer leee tbas tbac eBouAC.as eppeel fron 
angrdvr ici the veecution proeeediegs wonld oerer. 
tbolesi iie ip the Uifch Court. 

Kxrcution secood appeal from the decision 
ol iJiv District Judge of Sbahjabanpnr, dated 
21at November 1914. 

Dr. N. if. .^ttiemon, for the AppelUuU. 


The Hon^ble Or. Tej Bahadur for the 

Respondent. 

JCTDQMBNT.— The objection raised in 
this appeal ia that do appeal lay to tbe Coart 
below and that that Court had no iarisdiotion 
to entertain the appeal presented to it. It 
appears that the original suit was valued at a 
sum exceeding He 5,000. The claim was. 
decreed in part and the decree provided that 
mesne profits ehonid be determined in exeea* 
tion of the decree. An application was made 
to the Court of first inatance for execution 
of the decree and for determination of 
fbo amount of mesne profits. The amoost 
awarded by the Court of fiist instance was 
a sum of Rs. 44'‘*4*6. The judgment. debtor 
appealed to tbe District Judge and that Court, 
reduced tbe amount awarded by the Court of 
first instance. It ie clear (n view of the 
provisions of »ection 21 of Act XU of 1887 
that CO appeal lay to the District Judge, 
Tbe value of the original suit exceeded 
Rs. 5,000, and the proceeding in which tbe 
order complained of wae made, was a pro* 
ceeding arising oat of that suit. Therefore, as 
the value of the suit excoeded Re. 5,000, tbe 
appeal lay to the High Court. I accordioglf 
allow tbe appeal, set aside tbe decree of tbe 
Court below and direct that tbe memoraudum 
of appeal be returned to tbe respondent for 
prasentatiOD to the proper Court. Ae tbs 
objectioD now raised wea not put forward 
in tbe Court below, I make no order as to 
the coete of thia appeal. I direct that 
the record be not returned to tbe Court 
below foT' three weeks eo that tbe roemo- 
randum of appeal may be promptly taken 
^ek and ao appeal presented to this Court, 
if so advised. 

Appeal alufieed 
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PUNJAB CHIEF COURT. 

Sbcom&Cifil A('<»b4L No 2271 or 1914. 

26. 1915. 

Sir Dooald Jobnatoso, Ki., Chi©( 
Jodge. 

ALLAR DIN Dbpbkdamt— Aitbiumt 

WTfUf 

SlLAM DIN — P*.AiNrirr— ResroirOBKT. 

CMhm — 8u«eMieit Stif~a<9mirt8 pnM-ty^ 
aunt'$ MU. fo d 

©Mr dffiMfd — Ooua pivibftodh 

TK© jMteradl tunt't %ou Iim Bot> Ib »Bf irib* in (b« 
Puajdb, primt /aei'd b tett«r ri^hc of soedMi^a than a 
wh«re ihe pr^pertf U aelf.aeqaitvil 
And Cbe «^Nd it OB him (o pror* aaoh rirh<. Cp* 

CO). ).j 

Second App^ftl from Ihe decree of the 
Divieionel Judge. Lebore DiviAioo. deted the 
llth jQoe 1914. 

The Hon*ble Mr. SA^S. K. 

B.. for the Appellent. 

Mr. Oerld. for the Reeoo dent. 

JUDGilENr. —The following ie the p«di« 
gree table id the c^eet— 


MANIA. 


f 


Mehaeneed Din 

BnUm Din 
(pJalmlg). 

r“ 

Pezal Die 
I 

Ham Din 

(both died 


Imam Die 


) 


Khair Dib 
'itboBt iMaej 


Imam Bibi 
I 

AUab DiB 
idefoBdaBt) 


RThe eooleet ie between Setam Din, plaiot^ 
iff. and Allah Din, defendant, the property 
in aoit being that left bj JUm Din and 
Kbair Din. Tbe 6rst CoQrt drew two 
iMaee:~ 

l^le the property in aoit aneeetml ? 

2 — Whether tbe property le aneeetnl. or 
wee tbe eelf acquired property of Imam Din: 
haa the defendant AlUh Din | a superior 
Heht over the plaintiff? 


In tlia end, it was admitted on all hande 
that the property wae acquired by Imam 
Din, but the Krat Cnort oevertbelesa left 
the burden of beue No. 2 upon the defend* 
ant and ultimately held that be bad not 
I disobarged that burden. Tbe plaintiff's eoit, 
therefore, having been deoreed. tbe defendant 
appealed to the Divisicmal Court, whioh 
affirmed tbe decree of tlia Bret Oo irt and 
dieniased tbe«^appeal witb.eoste. 

83 


Defendant has now come up here in 
second appeal, in which there are two main 
conteotions: Artt, that the Courts below 
have erred in law in placing the oausoa 
ihe appellant; and s-oond/p, that nceordiog 
to the cuetocn of the tribe, the appellant 
is the heir to the property and not the 
plaintiff. Air Oertel objects ihat a certifi- 
cate is required. To this, it w'as replied 
that the appeal is not regarding the validity 
or the existence of any custom or uaage, 
that if the cnut had l>een rightly laid, Ihe 
Cosria below would inevitably have decided 
in favour of the defendant, and that, there* 
fore, the defendant's object is fully gained 
if this Court will now hold that the oone 
was on plaintiff and then proceed to decide 
the ca«e on the record. 1 am very doubtful 
whether an argument like thia, ia valid. 
It is Opposed to the dtrtum of Chevia, J., 
in Arura v. I mom Bakhtk {l),hnd I do not 
think that it is realty supported by the 
renaarks made towards (he end of the judg* 
meot in Sanfo Sin^k V. ircrpom SirtQh (2). 
Mr Justice Chevis'a view is quite clear and 
fully applies to the present case. It seems 
to me that, even if 1 were to accede to 
Mr. Shafi'a request and rule that the <mut 
was 00 plaintiff, it would then become 
ne^'sasary to remand the case in order to 
allow plaintiff an opportunity to prove a 
onatom. In these circumstances, it is hardly 
correct to say that this Court would be in 
a pnaition, after laying down tbe rule as 
to on NS, at on<*o to proceed to judgment 
on the question of custom; aud it seems 
to me that sub aection S of section 41 of 
the Puiiiab Courts Act was expressly enact* 
ed in order to make it neceasary for an 
aggrieved person to get a certificate from 
the lower Appellate Court on questions of 
OBStou or usage. 

But. however thia may be, I would declioe 
to interfere in any case because in my 
opinioo the ontu was rightly laid. No 
doubt it has been held that daughters, 
aapecially aiuoog A rains, have very special 
rights in respect of eelf-aequired property, 
but as has been frequently pointed out by 
tbe Judges of this Court, daughters are on 
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qaite a cliffcreut footing from a 8iAt«r or 
a paternal annt, I am not aware of any 
autliority for (lie proposition (hat io any 
Iviho in tlic Punjab, the paternal aant's 
son Ims prii/ift Jacie a better right of sue* 
cesaion than n near agnate even w'here the 
property xn self^aeqoirecl. Further, even if 
this waa not clear and it vraa donbtfal nn 
which party the ini ft at ouut by, one has 
only to rend the judgment of the lower 
Appellate Court iu see that, cn the rec<ird 
an |t stands, the oaNx certainly has at the 
l^ast sjiifted to the shoulders of the defend* 
Silt/ Add to th!s the negative tniiication 
that defemUnt» linding ihu duty laid upon 
him of attempting to prove the custom in 
his own favour, failed so sigjially that he 
was uni able to produce a single inUDi' 
gible instance of socce«8ion of a paternal 
aunt's son in preference to collaterals. 

In these circumstances, it seems to me 
that the defendants appeal has no force 
whatever and I dismiss it with costs. 

.Ippcef diVmrMer/. 


COURT OF THK HOARU OF RKVRNUF 
UXITKl) PRO VINO KS- 

RKVKKOh PSTITIOX Xo. dOoP 1013.1014 

OP Auoash Di<<raicr. 

February 2d, 101 . 1 . 

Prtgtn/: — Mr. ilolms, S. M. 

XAWAB SIXGH-^Pi^txTiPK— 

ArrEI.LANT 

rvnNs 

HUKUM SINGH axu otrrrs^Dpcxpauts^ 
Respoxoests. 

AfrtiTtnaufV Art {ti ff Wl). ». M— JSjV/ wr- 
Orptt^ifahliny. , 

A suit for ojectment under scctwo &6 of the 
Tenancy Act cannot lie in respect of % grove. «« % 
Oynvo does not come under the detinkina of the 
^okl>og. uut being laud lot held for agnealtural 
purposes. 

Second appeal from the order of the Coeo' 
missioner of Agra, dated tho 13th April 1914 
In a case of ejectment under section 53 '63 
of Act II of 1901. 

JUDGMENT. - The Commissioner seems 
to me to have taken the right view in this 
case. * The' respondent* claims to hold the 
gJTOve as n puiehoser at auction from some 


previous owner and in view of his long posisa* 
Sion, he has established a prima //iris case and 
eunnot be ejected under sectioo 58. Another 
poiht which arises is that even if he paid rent 
to the appellant, of which there is do clear 
evidence, the rent can only be paid on account 
of (he grove. This being so, ejectment under 
section 53 is only from a bolding and a grove 
does not come under the definition of the bold- 
ing. a.s it is not land let or held for agricultural 
purposes. 

Appeal dismissed with costs. 

Appffti 


BOMBAY HIGH COURT. 

Ski'Osd Civic Appkac No. 62^ or 1913. 
September 3, 1915. 

Preseaf:— Sir Basil Scott, ICt.. Chief Justice,, 
and >fr. Ju<ktice Shah. 
WA-SAPPA TIMAPPA SOXAGAR— 

PCAI XTirP— ArrBLLAMT 
versu4 

TtE SECRETARY OF STATE roB jh 
C oi’Nci b I X I } I A « l>£ rr N uA at — Re s pox pb 

Sfit.>iiikr t*>v<isturr C'«fc (Arl V «f 

IWJB), M. 5£|, .'lit, k'-I.'MVr/.M, MmVCM — Hiiitte 
«vfiwN .SBB itiAtilluirr'l 6 $r pr‘W»( 

r*vli^ A/*. 

Tbr apccial pmvi»i«iiia rolAting to InreadgntiAS 
^ cinima In |ir'ip<*rl,r mcntiohcd ih acctlon esr. 
Criminal Pr(>c<*<)urv ilo a**! deprive Iho peraoo 

•vgricvAtl of nny right of action. i p, -WO, col bj 
• The diktiiKtiim bet n cm ftcaaa iiader sectiop 588 

aed enc under acceioa CBS of tlie Coda af CHmiBsl 
Priced BTC aaggcBted by tlie Judge- in Sre/cM^ 
of Stair fo.- tn>lia in Council v. Vakhalton^ji yttfkrafjS 
IB tl. 008 , has no suhalanca. fp. 400, eol. 1.] 

Second tppeal from the decision of the 
District Judge of Dhsrwor, in Appeal Xc* 
103 of 1®12, reversing the decree paw^ 
by the Assistant Judge of Dharwir, iir 
Civil Suit Ko. 2 of 1911. 

Mr. V. /?. Sirnr, for the .Appellant. 

Mr. S. S. Patka* (Government Plesderl, 
for the Respondent. 

JCDGMBXT.— On the 9th nf July 1^ 

the hoQse of the plaintiff was searched by the 
Poli.'e of D her war and of (he Savsotff 
Slate in connection with a dacoity whiw 
had been committed in that Stats, s^ 

certain property inciudiog omameotsspecro* 
ed in the plaint, was attached on sospifitf®' 
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Oo’ the dpth September 1909* * tha ^eoond 
olaea U&^Utrata issued • a proclamstioa 
ooder seetbn 523 (2) of tbe Coda ^ of 
Criminal Procedure, requiring any person 
e claim io the ornamenU to appear 
ind establish hie claim within aiz montlis. 
On the 17th January 1910, tha plainliS 
appeared to ^support hia claim to the 
oroameuta. The claim was disallowed' and, 
on the 13tb June 1910, an order was 
issued by the Sub* Divisional Magistrate 
under section 52*1 of the Code of Criminal 
Procedure for sale of the ornaments. The 
sale-proceeds were credited to the (lovern* 
meni, 

The pleintiff bringe this suit elleging 
that the ornameuts are his property and 
were illegally attached, and prays that 
the amount realised by the tale may be 
awarded to him with interest. The aoit 
was decided in the plaintiff's favour, and a 
decree for Re. 258-12'0 waa passed by 
Mr. Varley, the Assistant Judge. 

The defendant, the Secretary of State, ap- 
pealed to the District Court, which held that 
M under section 521 of the Criminal 
Proredare Cod# the properly was at the 
disposal of fiovernment, (lovernraeot eould 
do what it liked with it and bad an 
absolute right to it, and that the special 
proviaions relating to investigation of clairaa 
^ property mentioned in section 523 made 
the decision of tbe Magistrate final and 
deprived the person aggrieved of any right 
of action. \ye are of opinion that this 
dMiaion cannot be supported. The case 
referred to by the learned District Judge, 
vu., Secretary of State fat India in 
t?Ottncil*T. Vakhal$at%ijU Meplnr/ii* (1), did 
not decide or purport to decide the point. 
In the judgment, reference was made to a 
decision in which the point was decided, 
namely, Queen’Emprtet v. Tribhofan Ma/uk- 
rAa^ (2). It appears to ue that the 
distinction between a case under section 523 
and one under section 524. Huggested by 
the Judgee in Secretary of Slate for 
ImUn in Oounoil v. Vokhottanyit AlegAroiiV 
CD. has no eobetauce, for the order upon 
the claim is made under eection 523, and 
thereafter tf the olaimlia rejected, section 524 

(1)10 3.098. 

* i?) 9B. m. 


provides that tbe property shall be at the 
disposal of Government, and then as a 
conseqiie«e, Magietratee are empowered to 
make discretionary orders for sales of 
aurh property. Now in Queeu-Etnpreee v. 
Tribkoi'4in Manekchand (2), the Court hold 
that ilthongh the claim by twfl accused 
persons to property seized on suspicion 
had been decided against them under 
aoetioii 523, that did not deprive them 
of the right of suit to establish their 
claim. 

The learned District Judge relied ih 
auppoi*t of his decision upon RnNuicKnmlra v. 
Seerttary of State for India (3), But that 
case was properly distinguished by tbe 
learned Assistant Judge, who pointed out 
that the present case hat nothing to do with 
rights created by Statute, for the enforcement 
of which a special remedy is giveu. IVe set 
aside the decision of the District Judge, 
and remand tbe case for disposal upon tbe 
other iuues. Tbe respondent must pay the 
appellant's oosia of this appeal. 

Xhcroc eel agide: Com remanded. 

(8) 12 tf. 149. 


MADRAS HIGH COURT. 

LcTTsa^ Patter ArrEac. No. 155 or 1913. 

April 9. 1915 

Pregeni.-^^t. J oat ice Seshagiri Aiyitr and 
Mr. Justice Kumaraswami Sastri. 
SUBRAMANtlTAN CHKTTy— P btitiosbr 
— ArffiLLAVT 

tVJVUS 

S. R. M. RAMASWAMI OHETTT aitot 
CHINNIAH CHRTTr— RsHroMbEVT. 

Cn*il Pr^eeftmre Code {Art V «/ 1908), ». 100— Pro. 
and Adminirfrotion Art (1* VISSl), «. 69, 76. 
65— ProSsto fmaftftl— fnrmloiv. /"ruithiny Pro. 
peHf tmneferrrdby hi/MrfMti9H ^ DiArid lo Another 
Piofrirf— /ar/Wk^iVn - fmntifig P>vUit4, tf cart 
demand imt'tnfpry. 

ApATl fioa oeclioii ISO of <he Code of Civil Pro. 
cedere. ii io the Coart wbicb Kta jurioOietjou Co 
grenl cbe rrobato uu^r oeelion 69 of tbe Prolate 
and Adminiolntian Ael that has aleo jurisdiction to 
dsmand an inwntery to bo furnished f o it u iiilrr scotioa 
98 «f the Probate and AdBiBUlmtioD AcC. That 
janadictwo eabaec be said (o has's beoo (aken away 
beeasse by bifurcaiioa of the district, the properties 
dealt with by Ibe Probate, lie nithio the iarisdiction 
of another diet riel, fp, 600, cole. l 4 2.] 

Letleru Patent Appeal preferred against 

tbe Older of the XIoirble 5Ir Justice 
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BAL&J V. CHATFUBBrJ OOFAUI. 

%lil1er. in Civil R^Ti^ion Petition Xo. 46S of 
dated the llth November pre* 

ferred asain^t the order of the Diatrict Coort 
of Madurft* in Interlocatory Appeal No. 29 of 
19 3. 

FACTS appear from thefo loiving jadg- 
ment of 

Mili^sr, J. — Sertinn 98 of the Probate and 
Admioiatration Art enacta that the Coort 
which granted the Probate ehooM receive 
the inventory. The District Jodge of 
Ramnad granted the Probate and had in 
my opinion jariadiciton to receive the 
inventory. The caee cited, Zamintiar t.j 
Vallur and Owhir v. Adinarayndn (1), i» 
different. The jodgment givee no reanon*, 
bat section 649 of the Civil Procedore 
Code and section (1) of the Small Caose 
Courts Act| IX of 1887. seem to iostify the 
decision. In the present case. I am not 
withoot Nome doobt, but ( find nothing 
to eapport the view that the District 
Coart of Madara has ceased to be the 
Coart which granted the Probate, and I 
cannot, therefore, say that the District Jndge 
wsa wrong in receiving the inventory 
though 1 recognise that s^ime inconvenience 
may Arise as to proceedings to be instituted 
hereafter. Section 160 of the Civil Proce- 
dare Coda has been cited, but I am not 
satisfied that it takes sway the jarisdiction 
of the Mad ora Coart. 

The objectione to the inventory on the 
merits are not matters whieh can ba 
dealt with under section ILS, Civil Procedore 
Code. 

The petition is dismissed. 

Mr. A. VenlctitarayaJiah, for the Appellant. 

Mr. A. Kriihna4ami Aiyer, for the Re* 
apondent. 

JUDQMENT.-The leorued Jadge U 
clearly right. It ie not necessary to decide 
whether by the operation of section 1 60 of 
the Civil Procedore Tode, the jorisd id ton to 
recede an inventory baa been conferred on 
the District Coort of Ramnad. Raving 
regard to the saving elaose in the beginoing 
of the eection, the laogoage of section 98 
of the Probate and AdmioUtration Act is clear 
and imposes on the grantee the duty offomisfa. 
fag tbe inventory to (be Coort which isMoed 
the Probate. Section 76 also shows that ths 

(1) iptf. et6. 


nodertalcin? is given to the Coart which 
eranUd the Probate. Cnder section 56 of 
the Probate and Administretion Act, the 
Madora District Cnart had jorisdiotion to 
grant the Probate Thatjnrisdiction canunt be 
said to have been taken away, beeaose ths 
properties dealt with in the Probate are with* 
in the jnrisdiction of another Coort by reason 
of thebiforcation of the district. 

We dismiss the appeal with costs. 

Appiaf (frimfwsd. 


BOMBAT HIGH COTTRT. 
OaioiSAi. Civil JratsoiCTiOH App64L So. 10 
or 1915. 

Aagnst 10, 1915. 

Presea/: — Sir Basil Scott. Kt., Chief Jastics, 
and Mr. Jostiee Davar. 

W. T. HALAI kno OTHgss— DsrsNoavTS — 

AerCLLANTS 

i*rrsur 

CHATDRBHaJ OOPAUM-PuiNTirr- 

RffSPONONNT. 

ft mt^’e yAod eiwr 

A Irgslee <• b^nnd to mslce aond to the sstilo of 
o IfftUtor whet he owee (n thet ritste b*for0 he 
can datm iMVment of a legacy oat of the eams 
esiAie [p. '01, col 2.) 

Where a fund is briny dialHhntcfl. a nsTiv caoeet 
take anything oat of the fund until he has msde 
good what he owes to it. It is lmms(eKa1 wh^her 
the amoaat <e actaallv ascertained or not. If It is 
not actaally * see rta lard, it must be ascertained Is 
ord'T Ibat the righte of the parties may be adjdited. 
fp. 601, eol. I.) 

/a re Tnyftr. e. Wait, (iNftSl 1 Ch. 471: « 

L. J- Ch, 424: a B. a«* 70 L- T. SSfr. 4^ W. B. 373. 
dirtingnifthed. 

&lr, Dcsof. for the Appellants. 

Messrs. Kanya and Daruvalla, for the 
Respondent. 

JUDGMENT. 

Scott, C. J. In my opinion the appellsnt* 
ars entitled to succeed. 

They ar* exertiiora of the 
under which the plaintiff wan 
when twenty.one to i legacy of Rs- 5.0w 
payable out of (he testator’s general esUj** 
In answer to, a claim for the legacy^ 
executors replied the plaintiff bad remoysd 
wrongfully a ring worth Rs. 2,700 belongi#^ 
to the testator. , , 

Correspoofanre than enauad. whi ^ 
in the ex'^otnrs saying that they bad B 
alternative but to impound the legacf ^ 
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th« ring' and oertain othar ariiolas ware 
retoraed of their loes oompetisated for. 
Iq tbeir written atateaeQt* (be defendeate 
flontead the plaintiff U not entitled to the 
legao^ before be returns the rioa and thejr 
bring into Court the v^lae of the legacy 
less tbe estimated value of tbe viog. 

The suit was tried as a short cause: M 
issues were raised, but the plaintiff^a Coocteel 
ooiiteoded, the defendants could not set off. 
ae under Order VIU, rule d of tbe Civil 
Procedure Code only a cUiio io respect of 
an aecsrtaiaed sum could be set off. This 
contention found favour with tbe leerned 
Judge who, notwithstanding that the defeitd* 
anU* OoQosei said he wished to giveevideoee 
as to the a straotion of the ring, passed 
a decree for the acnonot of tbe leg ley and 
interest with ooets. 

Tbe plaintiff's titls to tbe legacy is not 
complete against the execntors until they 
have assented to tbe same: see seetino (12 
of tbs Probate and Admiuistration Act. 
16dl. The plaint containa po allegation of 
assent by ibe executors to the plaintiff's 
legacy on tbe contrary, tbe correspondence 
died with it, ehows they impose as a con* 
dition of payment that tbe plaintiff aball 
retiira the ring. Tbie is at m »tta eondUioo* 
al aMnt under section 114. Whether tbe 
eouditinn eonid rightly be imposed depeods 
upon tbe guestioD of fact oo wbkb tbe 
aaeoutora' Counsel wished to give evidence. 

Before us, tbe apf^Uanta’ case was baeed 
OQ the general principle that where a fund 
la beiog distributed, a party cannot take 
anything out of the fund until he has made 
good what he owes to it. "it is imuiaienal,” 
it bM been held in Hkoduia In r , 

P<Un\iQB V. /fAodenu <7old/ieh/s CIS ''whether 
tbe amount ia actually ascertained or not. 
li it is not aotuaJiy asceitaiueJ, it must 
be aseertaiued in order that tbe rights of 
tbe parties may be adjusted." Here tbe 
amount claimable from the plaintiff, if tbe 
executors* case is true, is tbe value **f she 
viog, an ascectainable aum, and they are 
entitled to give evidence on ibe point. It was 
argued for the re*poodeiit that eoeb a c juolu* 
•ioQ would be inoousieteiit with rbe dietom of 
Cbitty, J., in In re Taylor, Taylor v. tVadi iJ), 

Uj Ud«0) t Cb.238a4p.3l7i 79 L. J. Cb. I2A 
10* h r. i7 ^aasOB. il.wt S. J. }.<3. 

UJ I Ch. i>71> 6i b. J, Ob. S It IS}, 70 

U t, «e, 4S W. R. 373. 


It there held that a speeiffc legacy 
payable out of a epeeiBed and sufficient 
fnud could not be withheld on tbe ground 
that a debt ruigbt be due by the legatee 
which, if recovered, would inrrease the 
rasidoary esUte. Here, however, the ring 
or iu value if recovered woe Id increase 
the general estate out of which the legacy 
IS payable. 

For these reasona, under Order XLt, 
rnlo 23, Civil Procedure Code, we set aside 
the decree and remand the case to the 
learned Judge f<>t trial on the merits. Ws 
hope it may be tried as a abort cause. 
Co«ts reserved to be disposed of by the 
learned trial Judge. 

Davak, J.— I concur in the order of 
remand wbicb the learned Chief Justice 
proposes to make in this appeal. I should, 
however, like to add that in my opinion, tbe 
defendants ar* primirily responsible for 
tbe refusal of tbs learned Judge in (he 
CouK below *o go into evidence on the 
questioD of tbe ring, wliich (he plaintiff- 
respoodeiit is lopposed to have clandestinely 
taken pnasession of when the testator wae on 
bis daaih-bsd. The case of Ithoduia G IdfirldB, 
In re. Porfridyo v, Hhodrlia OoldjUl^* (1) 
is very clear authority for tbe contention that 
a legatee is bound to make good to tbe 
estate of a testator what he owes to that 
estats before he can claim payment of a 
legacy out of tbe seme estate. 

This contention is no doubt speoiboaUy 
raised by parsgisph .1 of tbs defendants' 
written »laieuient« but it appears from 
(be notes of the hamed Judge taken at tfie 
hearing sod from his judgment that when 
tbs case was heard by him, Cfonsel for tbe 
plaintiff SMomed that the claim of the 
plaintiff was reaisred on the bare ground 
of a set-off and the learned Judge rightly 
held that (he value uf the ring beiog 
unascertained, defeiidsnls were not sutitled 
to maintain ibe plea of set-off. No issue 
waa raised and oo authority seems to 
bsve been cited before tbe learned Judge 
below and bis attention was not 
specibcally drawn to the cooteution set 
fortb in paragraph S of the defendants’ 
written statemsDt. 

From tbe judgment it appears that the 
learned Counsel for tbe defendants did 
contend before him that *'tbs, plaintiff was 
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not entitled to the UgAcy before he 
returned tI>o ring.” The ground on winch 
the content i<m was based becomes clear 
further on hi the jodgroeni where the 
learned Jiidse sets rnt what happened 
before him when the case was called on lor 
heariag. 

It seems to me under the cireumslancee 
that the learnctl Jndge, on the materials 
placed befnro him nnd the way the case 
was pre^ent<d tr> him, vres justified in 
assuming that the only question before 
him was whether the defend ente were 
entitled to a set*off. and on this qaestion, he 
came to a correct conclusion. 

Having regard, however, to the fad that 
the greund on which the appeal w*is argued 
betcie us. was specitically taken in the 
written statement, t agree in thinking it is 
in the interest of both parties that the 
qoestiuTis in dispute should be disposed of in 
the present suit. 

We have left the whole question of 
costs to be dealt with by the leartie*! 
Judge to whom the case is remanded. He 
will, 1 have no doabt, have regard to 
what happened before hire at the original 
hearing when dealing with the qaestion of 
eoste. 

Decree eei aea/r: C<we remoNdef. 


MADRAS HIGB COURT. 

Civir. Bevisjo:( Pstitio:^ No. 871 or 1913. 
SeptemWr 9, 1915. 

Pret^nli — Mr. Justice Sadasiva Aiyer and 
Mr. Justice Napier. 

J. SUBBIGR^Cakdioats No. 15— 

PATITI08EK 

venae 

M. ABBOY NAIDU— CiSDiPATS No. 7 — 
Rmk>:«i>ext. 

gn<r<'U Att {XX fif 1663), '$^ 0.10 
— DevBfOisiiam CommiUft, raetttK^ 
bff Di»irict JuAg^^XviAfipf mot t/ 

— i^VMibM. moiHluima^UUif oJ—yAtmr</ of prmter^iitft 
—Qisalifieulion* Mid <t9*r« (■ «. a, 1 / •/ypff to rsfwa. 
eiVa $uhM'ii>unt^h’tproper appoirntmenU, kou orf muHt 
—Ciril Pmiurt Codt (Act Ko/ldOfU. '.lAt-iTadiv. 
Citit of FraoUet iMofu5»il). r. 94. upptmhiiitf 

to prottoAingt under ». 10 Btiipio ¥0 BnAovimtnt* 

A Dfstrict Jn^c, acting loodor scctioo 10 of (he 
Rdfgious gnOowments Aer. XX of iRfg, j, 
boand toUke evidence bcfvre appointing 0 peraon 
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to the racanvy of a member of the DsTasthissre 
Committee, fp. oOA, col, 1; p. 507, col. I.J > . 

Per SeiMe.cvi Aiper, /.—Rule 94 of the Civil Boles 
nf Practice (Mofussil), in so far as it coes beyond 
»«H*ti<m 141. Civil Procedure Code, lOOfi, Is uiim 
rrrvs and in so faros it Is in oonformiCy with the 
Mill section Is unnecessary, [p. hOlt, col. 8 ] 

, The umbslun in rule 94 of the Civil Rales 01 
Practice (tlufussll) of the qualifying words *bs fv 
as it ran lie made applicable/ occurring in leoHon 
141. Civil Procedure Code, 1906, cannot mska the 
proccdiiru iq leganl to suits applicabls in tbelx 
eiilircty to nil origrnni petitions, if by the very 
nature nf encU petitions portions of the proccoort 
relating to suits cn nmW be made appUcslM toiuon 
petitions. Tp 503, col. 8; p. .W, col. 1.] 

Tbe iisiiirv of an a|ipUv«tion under scclloa 10 of 
tV HeliiriAus Rndownients Act. I o voicing the Disl^cl 
Jndice's ponerof appointment to the raconcy of * 
member of the DevastliSnam Commiiteo, makci th« 
pari of tbe proveiliirc in tlio trial of suits wUlob 
ivisivs tu the tu king of eviilenco not obligatory 00 

the DiMrw’t Judge, ih<Kigh there Is noth Inf to prevent 
his lakinr siwh evidence, fg. col, I,] * 

Neither apiwal 1 UW revision lies against sa orM 
l«ssvd by a District Judge under sec lion lOqftV 
KeUKl*'*is Endowments Act, ss it is Inforaisl 
in hs nature ami Ts one passed outside theOrflhisrr 
CmlJuHsdtclion oftha Distriei Court, [p. 50«, cot. 

The qnaliflealinns contolned in section 0 of ,tM 
Rekiginos Kmlowmenli Act. refurdlng CoaniiUM 

Members apply li> vacancies filled up unclrr lectiofl 

10 of (be raid Acl. fp, r05, col. 1.] ^ 

.\ persoa lmpm)>rrly app'>intod under ssctlou 10 
ran km remn\rd either by pmeoedipfs by ifo 
worrmnto or by injunction. (p> 505, CoL t.] 

Ter Stpirr, /.— Kellher aeetk»n I4f, Civil ProcedaS 
Cade, 1900. nor rule 94 of the Civil 
Praeiiee (Uofussil), applies (n proceediof s 
action 10 of (he Bclixious Kndowmrntt Act*.', IP* 
500, vol, I; p. 507, col. l.J 

rraecedings under srcliott 10 of tbs EaUglo® 
Rndowiucnts Act arc nol judicial proceed! ogi,;W, 
(hey do not amount to a *case' u’ithin tho incaiunf 
of section 1 15, Civil Procedure Code. Cp 506, coM J 
Qvii'ir,— Whether an order poised by a DisM^ 
Judge uador section 10 of tbs RcligioQS Enif^ 
naentt Act, npjKMntiug a person to a vseaney la ^ 
Devasknanam Committee vsu be revised by (be 
Court? [p- 606, col, 10 ,, , ,u 

A High Court will not under section 16 of' 
Charter Act inUrfure with a carefully eoandrr^ 
order of a lower Court, [p, f07, col. Ij 

Pofilion, ouder sections 115 and 141 
Civil Procedora Code, 1908. praying thei^p 
Court to pevi.te the proceedings of th® K'*" 
triet Court of Mad ora, in Original 
No. 256 of 1913. 

PACTS— The petition wm to 
order of the District - ndge 
filling up a vacancy in tha l^®vaAths^ 
Committee, on the groond. Chat tbe 
was vitiated by material irregularity n***' , 
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mudh M \h& Uarn6<1 Jndw UiUd to follow 
tbo proetdnro laid down in section 1 41, Civil 
Procedure Cod©, and ral© 94 of the Civil 
Rales of Practice (Mofuesil) and take evi- 
dence before mnkinff the appointment. 

Ueeere. T. R. Rarnttchanthti J^fer and T. 
S. Sritknancami Tfffr, for the Petitioner: ^ 
The onler of (lie District Judge has been 
vitiated by material irregulnrlty. He ought 
to have followed the procednre'laid down 
for an i to and token evidence. r*Vfe aection 
141, Civil Procedure Code, and role 94, 
Civil Roles of Practice (ilofassil). Such 
ordera arc revisahle by (he High Court. 
T^iVfe also Somaaundarft Mn-fatiur v- 
hnca Amih' Uiunnv.Muh'tntHza.l 

Vavnl Khon RtthnAHr 2), (ftrp/tht Autf^r v. 
Jruna halhni Chttfu (:i) nml r«#adero .4*V»r 

y. of 

(4). If it ia to be held that no revision 

lie© to the High Court, the result will be dir. 

Tho Dielrict Judge may appoint 
a hfuropean or a Christian as a member 
of (haCommitee of a Hindu Devaethanaifiand 
each a procedure would leod to a revolt. See 
alac iJinakshi Xqv/h v. SnOnniam/n Sastri (i) 
Me*Ara, S. 5riN<>ora /yrajor and K. IlttJaK 
for the Beapondent:> Rule 94of the 
Civil Rule© of Practice (Mofussil), does not 
apply to proceeding© under section 10 of 
^e Religious Rndowmenlr Act. The Civil 
Rales of Practice purport to have been 
framed by virtue of powers therein recited. 
The ReligiouH UndowiaentM Art is not a 
Special Act, nor does it empower the 
^miog of rules. Section l4l of the Civil 
Procedure Coda haa no application either, 
jhe proceed irgH under Kection 10 of the 
Religious Endowments Act are not a civil 
suit, vide Uinakshi NaiJu v. Sniframnnuc 
Sostri (S). 

^ The High Court haa no jurisdiction (o 
interfere. The ciss.m in ^montndnru Zfk- 
daliar v. \'ythUintfa Hiudaliar (1); (Jopistu 
A war V. AniHQc/tafiapt Ckeffy {.D and 
KOiriJem Atyar v, T>*ni4tkanain Com- 
ntUte nf Xegapetaitt (4) are wrongly decid- 
fd. The esses in which the High Court 
(1 IPU 265; eu L. J.92 
(8 OsBfttp. «8T; II M, L-/. 3te. 

(8 tGU, 6 y 

(4 21 IikI. Can- 451; 8ft M. L. J. u*!, U M, L. T. 

BH J9J3) M. W. K. g*8.3e H. fiP*. 

(ft 11 U. 86 ot pp. 34v 8$: U T. A. 160; ft Hat. V. C. 
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Kas interfered, are cases under sections 14, 
10 and 18 of the Religions PJndowments 
Act. Proceedings under those sections 
stand on quite a different footing. The 
Privy Council has held that they are 
Judicial pntceedings. whereas proceedings 
under section 10 are not. Moreover, the 
interfeivnce has Iwen ronHr>cd to preliminary 
legal questions giving ri«u to the eveicise 
of iorrsdiction. 

JUDRMKS’T. 

Raps Siva Aivak, J. — This petition is insti- 
lat#<l a.s s petition tiled under both k etions 
115 and 141 of (he Civil Piitce<lui*e Cede. 
Section 141 correspond') tn the first paiagr.'ipli 
of the old section 047 aitd is tin follows: — 
The procedure provided in this Code in 
regard to suits shall bo fol lowed, as fur ns 
it can bo made applicable in nil proceedings 
ill any Court of Civil Jiivisdictimi." 

Mr. T. H. Uanrachandra Aiysr, who ap* 
peered for the petitioner, admitted during 
the course nf the argument that this revision 
petition was not hied uniler both the sectiuns 
115 and 141 rf the Civil Procedure Cixlv, 
hut only under sectinn Ho, corresponding to 
old section OJJ. and that section 141 ought 
to ha^o appeal e<l in the third ground of the 
memorandum of the Civil le vision petition 
and n<»t ir. the title of the petition. The luenio- 
ra nil um contains another miat a ke. Aa correct* 
ed, or rather fully expanded, the third 
ground, according to the contention of 51r. 
T. R. Kamachardra Aiyar, would be na 
follows: — 

**The District Judge acted with material 
irregularity in not disposing of the origiual 
petition lieforc him in accordance with the 
pivvuiona of section 141 of the Civil Pro* 
cedars Code, and according (o ^ule 1^4 of the 
Civil Roles of Practice, framed by the High 
Court under paragraph 2 uf section 652 of 
the old Civil Frocedore Ci^de, corresponding 
to section 122 of the new Civil rroredure 
Code/’ 

I do not think it is necessary to consider 
role 94 of the Civil Rule© of Practice as that 
role, if it goes beyond section 141, is nifm 
rfrrs and ao far as it is io conformity with 
if, it is unnecessary. While section l4l 
contains the qualifying wdrds ' ea far as it can 
be made applicable,’’ these words are omitted 
in role 94 of the Civil Holes of Practice. 
Hot such omission cannot make' the pWte* 
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dore ID regard to acita applicable in their 
entirety to aU original petitiona \{ by the 
eery nature of Bucb petitions portions of the 
procedure relating to suits cannot be made 
applicable to such petitions It was on this 
ground that in a foot-note case in .teidoo 
T. 3/u^ammod Daru'i Khan Bohmlnr, 
(2), Subramaoia Aiyar and Davies, JJ., held 
that in respect of an application under sec- 
tion 18 of the Religious Rndowmenta Act, 
the ordinary procedure in suits as to giving 
notice to the other side and to taking evi- 
dence before deciding the case had DO appli. 
cation, notwithstanding the terms of section 
ba7 of the old Civil Procedure Code (corre- 
sponding to present section I4l). So in the 
foot* note case in V^ukalestenra, In rt (6), a 
Full Bench of five Judges held that not- 
withstanding section 647, no appeal lay 
against an tirder passed under section 18 of 
the Religious KodowmenU Act. I, Cberafore, 
sgree with my learned brother that the 
nature of the application under section 10 
of the Religious Endowments Act inv‘>king 
the District Judge's p..wer of appointment 
to the vacancy of a member of the DevaeUoam 
Committee makes that part of the pro. 
eedure io the trial of suiU which relates to 
the taking of evidence by the Court not obli- 
gatory on the Dietrict Judge, though there 
is nothing, of couree, to prevent his taking 
eucb evidence. I am further of opinion, for 
the same reasons ae were given in the foot- 
note cave in yfnkot-nparc, re Cd), that not 
only are the provisions of the Civil Procedure 
Code ae to en appeal inapplicable to an order 
passed under section 10 of the Heligioos 
Endowmenls Act, but the provision! by way 
of revision are also inapplicable. In the Privy 
Council case io Minaksh' v- ^Hbromonpa 

Saitri (5\ their Lordships treat seetinoi 14 to 
20of the Act as etandiag on a somewhat differ- 
ent filing from section 10, aud while the pro. 
ceedings of tb* Court under sectiooe 14 to 20 
are treated as coming within the Ordinary 
Original Civil Jurisdiction of the District 
Court, an order of appocotment Qr>der section 
l>. is treated aa •^otside (be Ordinary Civil 
Jurisdiction. Hen*-e the appointment order 
under section 10 is much mure informal thao 
the decision giveo under any of the aectioos 
14 to 20. In tbe case in Somatundora 

(fi> lOBf. 06 . 
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}fudoli<tr V. FpfAtZingo MudaU r (l), 
the question whether the High Court 
could interfere under sect ion 622 of 
the old Civil Procedure Code with an order 
under section 5 of the Act XX of 1863 ap* 
pointing a temporary manager, seems not to 
have been argued and was pot considered in 
the jodgment. As the petition is revis oo 
was dismissed on tbe merits, that case canoot 
be treated as an aothoriiy for the proposition 
that the High Court had jurisdiction to inter* 
fere in revision under section 622 with an 
order passed under .section 5. 

As regards the ease Oopalu Apyor v Aruna- 
ehathm (3). the preliminary objeotioD 

seems to have been taken in thet case that oo 
revision lay, but that was overruled. It was 
tbe decision of a single Judge, and though 
eotitled to the greatest inspect, it it not biod- 
ing on ue, especially as even on the merits, 
interference in revieion was refused in that 
case also. 


Coming to the case id V<uu^tva Aiv^f 
DetvtftAoNdiK CommiVfee of (4), 

apart from the fart that thatdaetiion is oow 
under appeal to the Privy Couneil, the order 
revised in that case under section 115, corre- 
sponding to old section 622, was on order 
of agpoin/mcft^ by the District Jodgs under 
section 10 of tbe Act XX of lo63, but wai 
an order paescd by him accepting the reealt 
of an eleetiou held invalidly by tbe temple 
committee, each acceptance being treated ai 
entitling the elected person in be a commitHr 
member, Mr.T. R. Ramarhandra Aiyar how- 
ever, argued (hat if the High Court has no jur)e* 
diction to interfere with an appointment uoder 

section (0, grave injustice might result as the 

District Judge might appoint a European or 
Christian gentleman as tbe member of s com- 
mittee of a Hindu Devastbanao. He evr® 
went so far as to say that a popular rebg'®** 
reunion might be (he result of such an 
poiotraent aod that bencea power of revii^'^ 
is DecsMary in the High Court. I do oo 
iritend to deny tbe right of tbe leersed vsi 
to put his ca«e as strongly as possible, oB 
Ode might venture to doubt whether, wbe* 
there was not the slightest inclination oo ur 
part of the ordinary Hindu public to raiw 
objwtioo to (be control of the 
affairs and even feetivale of Hindu 
name by European gentlemen, who 
mombere uf fievenue Boaiala and 
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till ChriBti&Q Missiootr^ ftgiiaion bpooght 
about thair withdrairal fromaaebaanageoMnt 
(tho Bindu public oa th« other hand beinff 
aatiafied anii even ^rati oi with nach offiHal 
eoutrol), the appointment of one of several 
mecabere of a temple committee bf tbe Die* 
triot Jadge (who line the beat means of 
knowing the local opinion^ and feelingn) of 
a Baropean (official or even oon*official)i 
known for tolerance and eympathy. 

eoald lead to eoch dire raeolu aa predicted 
by ^Ir. KacDachaudra Aiyar, notWibbetandiiig 
the eaiatenee of a very few perions here and 
there in all ooonMes (.rhether reliru»QS 
poraone or irreligioos pereoos) who entertain 
an unreasoning hatred (ae opposed to the 
coramun mild dislike) of everything and 
everybody foreign. But unleM a District 
Judge wae phenomenally ignorant of law or 
perverae* the qaeation as to what is tn be 
done if a Christian, actively hostile to the 
Eindo religioD, is appointed, cannot ariee, 
IB aaction 6 of the Act XX of 186*1 clearly 
provides that ’the members of the said 
committee shall be appointed from aisioag 
parsons professing the religion for the 
purpose of whioh the mosqne, temple, etc., 
was foonded or is maintaine.H," and 
though that section relates to the first 
appointment of committee members by the 
Local Government after the passing of the 
Act. the clear intention of the Act seems 
to be that when vacancies are filled op under 
section 10, the qaallficatHn for membership 
prescribed in aecthin 8 will continoe to apply. 
If against the clear intention of the A*t as 
aignitied by section 8, the District Judge 
appuiots a big ded OhrMtian geotlemui to fill 
a vacancy, their L Mdahipa saggeat in 
dfin<<li!r4« .Viidii V. ^cdriT 

that it may be t*iat the pars lo mo impriperJy 
appointed could be remive'l by proceedings 
equivalent to pnie«e lings by ga i wtrrsa^n in 
Biigland/' ([( mvy be (hat an iojonrtion 
euit might aU • lie ) But t might put another 
Case which is far m>re likely to occur, namely, 
the District Judge might appoiot a very 
bigoted Vaishoavite as a eommittee member 
for a Saivite Temple or a very bigoted 
Tengslai sectarian fur a ValagsUi Devas* 
thanam. We know that sectarians of the 
same religion somstiines hate each other 
more than they htie so alien religionist. 

1 was thie danger that this Bigh Court 
wanted tt jn’eveut by tbeir attempt at inter* 
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fere nee in the case lo Naidii v. 

t>ubram<iny4 8a*in (of. Turner, C. J., and 
Muthnswami Aiyar, J., say (see page 
29) tliat the order appointing Minakshi 
Kaida as a ommittee member of the 
M.idnra Minakshi Sundareswarar Devas* 
thanam (a Saivite institution) ought to 
be aet aside "because he” (ilinakshi 
Naidii) has pronogneed himself actively 
in favour of the eult of Vishnu.” But their 
lordships of the Privy Council did not 
Mcept Mr. Doyne's ennteution that a person, 
'very improper and unfit by reason of his 
religious quUlHcations or moral conduct, 
might be appuiuted by the U'atricl Judge 
and that there must be a right either by appeal 
agaiuet the Judge’s order nr by suit or in 
enme other way to remove tbe person so 
appointed.” In that ease, no doubt, the 
question directly in point wai whether there 
was a right of appeal against the order of 
appointment. But the reasons given by their 
Lordships to veto tbe right of appeal alao 
apply in fnll force to the right of inter* 
ference by way of revision. If I understand 
the report of the arguments in that case 
rightly, Mr. Doyne, who appeared against 
Mina shi Maidu before ll.s Privy Council. 
a«em« to have referred to tbe powers of the 

High Court under section 622 (the reviMion 
section in the old Cods) during the course 
of his arguments as justifying the High 
Court's interference with die District Judge's 
oHer of app'vintment («ee page Jl of the 
rep »rt' an I thsir L M'dshipi do not refer to 
that section; they say generally that '’there 
was ao tHkemU id the High 

Court to deal with tbe question brought 
before it.” 

I wonld, therefore, dismiei the petition 
with coats. 

NariKR, J.^Thia m a netitioo a nder sections 
115 and 141, Civil Procedure Coda, to revise 
the pm^dings of the District Judge of 
Madura miking an appointment to 611 
a vacancy in a temple oogsmlitee, the ground 
lor revision being an alleged material irregu* 
larity in the prncedure of the Judge in that 
be did not proceed with the case in accord* 
anre witb rule 9tof the Civil Rules of 
Practice and alno did not lake evidence. It 
is common gronnri that it is not the 
practice to apply rale 94 and that this 
procedure fclhj wed by tbe Distrioi it 
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Oie Qsuril one anti ha« never been challenj?ed 
before- In reply, H urged by Mr- S. 
Srinivasa Aiyangar fbat the High Court 
baa no jurUdiction to interfere and that 
rule lU iloe^ not apply to anch proceedings 
us these. Ae to the right to revise, there 
are some reported cases of the esereise 

of this power, Sowanutfl'ira Mu-htii/tr v. 
Vj/fltilotga (1), Amtt‘y> v 

.M/j/tnfrtwot/ I^tivwl Khiit B‘9h'uiur (2), Cnpntu 
Auf/or V. Arrtwflrfmf/tJin Chflly (3), I’oeHtfero 
Aiyar V- nf 

(-t), but Mr. S. Srinivasa Aijangar 
aeeics to distinguish them on ta*o seta of 
grounds, namely, (1) that proceedings under 
sections 6 and 10 <»f (be Act stand on a 
different fooline to those nnder sections 14, 
16 and 18 and (2) that where the Conrt has 
interfered under the above sections, it baa 
been on a pi^eliminary legal question giving 
rise to the exercise of the iorisdiction. 
Vor reasons that will uppear Inter I feel 
the force of the frM distinction, bat 1 am 
unable to accept the latter and think 
that if we are to uphold his contention 
that no revision Ues, we must hold that 
fii)mai">uhra 4/Nde/ierv. Vyfhilingn 
(1), t7<pa/ri AyV'f’’ v. ArHaaeWfom C/trity 
(3) and Aiyor v, JlcmeCAaBoai 

Commi/let! ef Wegnpntom (4) are wrongly 
decided. Mr. S. Srinivasa Aiyaogar ia quite 
prepared to argue that they are wrong, 
relying on the decision of (ha Privy 
Council in MfaalrsAi Koifiu v. S»hrcmantf<i 
Surtrf(5\ I have to observe that in each 
of (he three cases 3/inolrrAi Koitin v. 
Svbrapiavya 6W/ri (5) was relied on and 
in one case this point wet not taken 
and ill the other two it wes overruled 
by the Court. I desire to expreee no decided 
opinion on the point myself as 1 think 
the jetition fails on the second point, but 
I have the gravest doubi'< whether these 
proceedings are a case" within the meaning 
of section llh. Tii my view rule 94 ia 
inapplicable in proceedings under section 
10 of the Act. These rules are made 
under the Civil Procedure Code, under 
»' number of special Acta, and under all 
other powers of the High Court. The 
Eeligioue Endow io exits Act is not one of 
ihe Special Acts, for if contains no provi- 
sion for the making of rules. It is nought, 
hewever, to 6nd the power in lectrou 141 

4f the- preftTrtrCodbi'bdt' fj- mvbfce'*the 'aid 


' {ms 

of that section, wa hare to ascertain drsi 
whether the procedure in the Coda ceu be 
made applicable. This must depend oo the 
nature of the proceeding and the materials 
on which the order o* decision is to be 
ba<ed. 1 do not think that rale 94, read 
with the definitions in rules 4 (8) and 
(9), carry ua any further. It is urged 
that under the old rules, there were no 
such (lerinitiona as appear in rule 4, 
allhotigh both «eU of rule> were made 
under the same Codr, which containi 
section 647 in the same terms a« section 
141 of this Cofle and though the rtile* 
making power existed under section 652, 
and that, therefore, the necessity for an 
original petition could not have been 
iriai<ite<] on prior to 1905: but this argument 
is hardly perm^slhle, as the High Court 
may have intended to extend the scope 
of (he rulesin I'OV f think that what 
we have to decide is ns stated above and 
that \v§ must look at the Act in light 
of the decision of the Privy Council to 
decide whether section 141 makes the 
Code or any rules cunde under the Code 
applicable to these proceedings. Ifow 
ifiNoA*«A* Sniln v, *S'»5rama»yo (5) 

clearly decides one thing, namely, that 
there U no “Civil auit“ io proeeediniff 
under section 10 and that the order h 
i»t a decree within the meaninR of the 
Code ef 1879, which Bret introduced tlie 
language now adopted, with alight modifica* 
iiun. The Privy Council, dealing with 
the exercise of the powers under section 
10, calls it '* ibe right of appointing e 
member of the committee,” This phrase 
aeetna fo me irxdicativeof ita nature/ It is net 
a right to apply nor a duty of the Court to 
appoint, and it ia not a matter of 
Ordinary Civil Jurisdiction.” These phrases 
used by the Privy Council seem to roe to 
he inapt for judicial proceedings. Affero» 
the Privy Council clearly identify the Coari 
With the Judge, aaying so in 

words-^Then how in the right to be exercised. 

It is "discretionary”: that may not e^riT 
the matter very far; hot it is to be exerci^" 
hy a person who has the h»»t 
knowing the movemenU of local opinwrti 
and feeling.*^ If the Privy Council ro«>'»* 
tbat the selection is to bd made 
corwiderations. tbs petition must obviow 
fatl for- then * oRft-ebvfdas!/ -Ve • Hltle ' 
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Qt sworn oTidenco wboa tlio Jodgo Aa; 
to ftpply whal hs coold use in ordinary 
pro’eeedingt, bit own knowled^ byheAraay, 
ropotoorotberwise of local opioioa and feeling. 
I venfurerery respectfclly ir» say that (bia 
test ia to be gathered from the terms of the 
aeotioD. The appointment ia to be filled 
np primarily by election; failing that, by 
selection either by the Committee or by 
the Jodge, Election and selection by the 
Committee are surely intended to procaro 
the person most desirabU according to the 
local opinion and feeling. Again, secticn $ 
lays down that the committee members are 
to be appointed "as far as can be ascertained 
in accordance with the general wiahea of 
tbnae interested/* It seems to me that 
these words are bnt repr<idQeed in another 
form in the language of the Privy Conncil. 
No evidence h taken by the Cnmmiltee in 
'aeleoting. Why shontd evidence he taken 
by the JadgeV Xo procedure is Uid 
dowfi for the Committee and none 
fortbe/ndge and yet the Legislators was 
careful to provide the procedure when dealing 
with arbitration under section 17 and >anc» 
tion to sue under aection H (Kfds also 
paction 14, power to direct special perform* 
.aoce). For the above reasons i am clear 
that no pbrt of the procedure in a auic is 
.applicable and that, therefore, aection 141 of 
the Civil Procedure Code and the Itulas of 
Practice do not affect these proceedings. We 
are aaVed to intertere under the Charter Act 
and obviously when tbe Judge has, as in this 
.case, catsfully conaiderel tbe rival ctains 
such an application could not be con< 
i^mplaied by tbe petitioner. I would dismiss 
this petition with costa. 

I'ttltiCH ditMUi^. 


BOMBAY HIGH COUltT. 
OftiQiRat Civit JusisiJicrcoA Arrvai, Ko. 2$ 
or 191A 

August 16 , 1915 . 

— Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Batchelor. 
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— Pntoctiom orA/T—Appi^ - .-(ypnViv^ ;><•»«<« 1 

Applkottioa for prottetiou to W jutlifoii ch 

An imtorim pro(«.*?tiga ordor mndo uuilcr tli« 
ieselv'CDcy )uHftd*ct»oa U n judioloi order and 
•ppenUblv. fp, 60H. ool. l.j 

Tho Legialalurr dons nnt B|)|ieiir to litivc any 
liniitatinn upon ap|M*uls from uri;;jtk:kl oulcig 

of a Jwlffe cxeejit perhaps ur«lor>i 
procodvro. Cp* col l.j 

A vre<li(or wh<i hait cot olitnMied a itoeiro 
an periAn K’ltlon ihe tiien Mins’ or>ec(ii>ii H 

of ehe l're«ijcn<*y Towni« hianU’ioivv .Vec ilU uf 
IPO*.!), especially m'Uon llio iiigohoMi lias hiioseit' 
|»roveu(e<l the vrtHUtor fr^im auaitiins thui 
by opposiojy |trwerilinsa in*diut(«i| kiy (hu ert'Jii.ir 
for the |Mirp>w, fp, WS, vola, 1 A S.j 

KacU applicuti >h for {intcrtma after r'fui il or 
ius|»eagN>n of diacliar.'e mast juds.'d oa ita 
muril*. If iIm; in»A|vrut hai n:’tril i''cklr«»ly ami 
iliahonefttl.r, th" fad t h it, lie rnunot piy ivi r,MMiu 
for itepririnj? Ihe credit at <»f iKe p'»na«r iil pntilsIiiMS 
him by ottarbmrnC and imprimametit in the nctenk 
the Ian allow*, (p .Vl 9 . cul. I; |i. OU. cmI. ),J 

Mr. far the Appellant. 

Mr. Dtmi, for the RespomUnt. 

JUDGMENT ON PRELIMINARY 
POINTS.— Two preliminary ohjectrons have 
been taken to this appeal. Firxf, it is an id 
that this is an onler which, under fho 
Presidency Ti>w ns Insolvency Act, III f 1909, 
is not appealable. Section S denis with ap> 
peals. U it headed with the introductory title 
of appeals. Clause (1) provides that the 
Court may review, rescind or vary oip order 
made by it under its Insolvency Jurisdiction. 
Clause (2) states that onlers in insolvency 
matters shall, at the instance of any 
person aggrieved, be subject to appeal as 
follows: Ao appeal from an order made 
by an officer with delegated powers under 
section 6, which order under that section 
is to be treated as an order of the Court, 
lies to the Judge assigned under section 4 
to dispose of insolvency matters, and no 
further appeal ties. The other oixlers, 
being orders made by the Judge himself 
as original orders, are appealable, and 
shall lie in the same \vay and be subject 
to the same provisions ae appeals from 
orders made by a Judge ia tJia exercise 
of the Ordinary Original Civil Jurisdiction 
Now, it is to be observed that the Qrst 
clause deals with any orders made under 
the Insolvency Juri^ection. Tbe second 
clause deals with orders in insolvency 
.maUers;..and,4heye. does nob appear to as 
to be any reason for limiting them so as 
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to include something le^a than orders 
referred to in the first clause. Claase (o) 
does not indicate that the Legialatare 
wished to put an? limitation npon aopeals 
from orders made ly the delegated officer; 
and nimilarly it does not appear to ns that 
it wUhed to pat any liiuitation upon 
appeals made from original orders of a 
Judge except perhaps orders regulating 
procedure. Those appeals moH be preferred 
in the same way and aohject to the same 
ppoviaiona as Original Side Appeals. “In 
the same way'* would refer infer ftlia to 
the filing of a memorandum of appeal 
in the Prothonotary’s Offi^re and so forth, aa 
provided by the Original Side Rules. 

“Subjeet to the same provisions*’ would 
he sohiect to the law of limitation and 
other Statutes enacting adieetive law. We 
do not think it should be held that this 
order made as an original order by the 
Judge exercising jnrisdirtion under the 
Act, is not appealable. Of course, there 
may be orders which are merely orders 
regulating procedure for the convenience of 
the Court or for the convenience of the 
parties. Such orders, we taka it. are not 
affected by these nroviaiona. The ordera 
made must be judicial orders intended 
to decide some point jndicialiy. U cannot 
be contended that the present order ia not 
a judicial order. 

Then, it is said that an appeal only Uea 
at the instance of any person agifneved, 
and it ia contended that the appellint, 
who filed this appeal, is not a person 
aggrieved. The order complained of is an 
order which granted protection, althourh 
refusing discharge, to the in^lvent; and it 
is said that such an orler ooly affect« the 
interests of creditors who have obtainel 
decrees and, therefore, would otherwise 
have the right of arresting the judgment* 
debtor. But tbe only reason why the 
appellant is not himself a judgment* 
creditor ie that the insolvent, since the 
filing of the appeal, has prevent«d the 
oreditor^appellant from at*aining that 
position by opposing proceedings before 
the Original Side Judge, which were 
actually suggested by the Insolvency Court 
in order that the appellaut might put 
bimself in tbe positino of an aggrieved 
person. Tbe view that the appellant ia not 
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an aggrieved person is one which this 
Conrt ia not disposed to regard with favour 
under the circumstances; hut aa Counsel 
for iJie appellant appears also ou the 
instructions of the Alliance Bank, a 
judgment* creditor and opposiug creditor, 
who would undoubtedly be an aggrieved 
person and consents to be added, and 
actually applies to be added, as a party 
appellant in ibis appeal, we, id pannaoce 
of the powers vested in Courts uudei 
section 107 of the Civil Procedure C<ide 
and Order I, rule 10, clauses (^) and (3 , 
and Order XLT, rule 33, direct that the 
Alliance Bank be joined as appellant In this 
appeal. 

The appeal must proceed. 

JCDGMBJfT 0:i JI BRITS. 

Scorr, C. J.^TKie case comes before oe 
on appeal front an order of Mr. Juetice 
Uavar sitting as Judge in Tneulveney 
dated the lAth of April 1915 whereby the 
insolvent after refusal of hie discharge 
and notwithstanding opposition by 
a iudgment*creditor was given an order 
protecting him from arrest till April 1916. 

The order refusing the iosolveut’e appli* 
catien for discharge was passed oo a judg* 
ment of the 6th of April, in which tbe reaeose 
for refusing disc arge were stated aud it wss 
showD that nnmarons facte falling within tbe 
categories (a), (5), (c), (d). (f) and G) 
section 39 (2) of the Presidency Towas 
hiMilvency Act hnd been proved against tbe 
insolvent. U was found inUr aHn that oo 
the dny preee<iiiig his petition in io«olvoney« 
the respondent t'l mtke good certain defal* 
cations a^aigned ad«»bt worth Rs. . 9,000 end 
properties worth over two l.ics to ere lit 
whom he had defrauled by breaches ef 
tru^t. The learned Judge sUted thnt he 
would have tried the insolvent in respect cf 
these assignmeute uoder the peoai section 
i03, if it had not been for tbe ds^idon of tht 
H »osa of l/ords in Sharp v. Ja'ifeeoa(0, which 
seem-d t-i render a trial on a charge of frauds* 

lent preference hopeleae. ffevertheles t ths 
leafued Judge, becauae be believed that lO 
almost all cases where the discharge wssio*' 
peoded uoder tbe present law, tbe ioaolvent 

(I) (isjj) A. C. I 9i 6)1, J Q B 96Si di k 
**h«iUa«>a Mk i5 t.U. B.ilO. 
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hftd.MRmattor o! codrw, ^een Bnkfite^ prolM- 
tinn (he perioH of ^aspeoAion. ^rant^ pro- 
teotioQ for 12 minth« oat of the period of 
two 7e*irA wh leh woold ele pse be t weea th e oMer 
refasiDB dieobarg^e and a fre^b applioation 
for dieoharge bf the m«A]vent. 

It ifl clear that the Coart haa a diacretion 
10 the matter. If an application for pro- 
teotion waa neceMarj in April onder Mction 
25, the Court coaid hare refoaed it for ^ood 
cacae. Tf ever there can be aoch good caaae, 
it aeema to me to esiat in the present ease. 
Tbeie ia nothing to be said for the insolvent 
in face of the finding* of the learned Judge. 
We are, moreover, ioformed bg the Official 
Auignee that (he learoed Jadge U miatakeo 
ia thinVing the inanlvent'e aaaiatance ia 
reqoired for the parpoae of realising aas*ta. 
All known aaaeie of valoe Had hten recorded 
before tbe application for discharge. It 
woold, in m7 opinion, be dangerona as well as 
annecessary to adopt any aach rule of 
practice aa the learned Judge believed to 
esiet. Each applicathm for protection after 
refoaal or aaapension of diacharge mnat be 
judged OD ita meriia. The <*oort haa no 
longer power to permit the inipriaonment of 
an insolvent for two yean at the aoit of a 
j ad groent 'Credit or aa it had a nda reaction 51 of 
the Indian Inaolvent Debtors Act: the period 
of six months is the matimafn term of civil 
impHaonment under the Civil Pmcedore 
Code. Boi if the insolvent hes acted aa 
here re^kleaaly and dishonestly, the fact that 
he cannot pay, is no reason for depriving the 
creditor of the power of pnniahing him by 
attachment and impriaonment to (he extent 
the law allows: compare If'trnt v. fngr^n (2) 
and 7n re Otnt, Chnt-V^n» v. 

(3), cases under the English Debtors* Act of 
18‘>9. In my opinion the order of protectioo 
DOW under appeal shoold ha eeta^ide. 

Batch ei.oa, J. This is ao appeal in insol- 
vency proceedings from an oHer m^e by 
the learn'id Commissioner granting the 
insolvent orotection from arrest ander see* 
tiod :5 of the Preeidenry Towns Ina<dvenry 
Act, 1909. The appellant before ns Is the 
Alliance Bank of Sitstu, a jadgmeot'Creditor 
m the sam of Els. 50,000. 

The respondent was adjadicated insolvent 

(8) <1479) It Oh a 039: ii U J Ch. I 4 L T. 
e A ta w. R 43 

3 40 f.-h. D IftO at P. i»Sj 38 L. J. Ch. I8ii 

90 L. T. 86^ ST W. R. lei. 


on 27th October 1913. On 10th February 
following, he filed bis sehedole, showing 
liabilities amounting to Rs. 2 ,20,499. The 
realisable assets are stated to come to 
Rs. 2.90,000, hoi the amount recovered up to 
the time of Uffiria) Assignee's report is only 
Rs. 1,37,000. and between (hat date and this 
the farther sum realised is, we are told, the 
mere driblet of Rs. 4,000. 

On 8th April 1915, the learned Commis* 
sioner refused the insolvent's discharge f^^r 
reas<^ns which he explained in an exhaustive 
judgment, in which he animadverted in 
severe terms on the insolvent's recklessne.v, 
extravagance and nomeroai malpractices. On 
the 18th April 1915, the same learned Coaa- 
misaioner made the order now under appeal 
granting the inaolvent protection from arrest. 
Ths quest inn is whether that order should bs 
affirmed. 

The order is, under the Act, a discretionary 
order; in this case it was made by my learned 
brother, Davar. J., whose experience in the 
administration of the law of insolvency is 
far greater than mine. It is, therefore, 
with sincere diffidence that I find myself 
compelled to take another view; and since 
we are differing from Davar, J., I desire to 
slate my reas'ins in ray own words. The 
conclusion which f reach is based eotlrely on 
Davar, J.'s judgment as to the character of 
this insolvency and on the consequences which 
seem to me to follow from that character. 
On this point t rely on the following passages 
in which the learned Commissioner haa 
given his fwawins for refusing the respond- 
ent's discharge:— 

''The Official Aasignee lo his report says 
that tbe iasolvent mixed op the money a 
received by him as Receiver with his own 
moneys. The insolvent on 28th October 
1913, a day before be filed his petitioo in 
insolvency, assigned over and transferred a 
givkd debt doe by ^faneklal Panaohand to 
himself to the heirs of Ksa Khalifa, of whoss 
estate he was Rionlrer. And by this act, a 
sum i*f Rs. 29,000 was disposed of a day be* 
fore his insolvency, [t further appears that, 
during the time the insolvent was carrying 
on business, he was endtruste by various Arab 
merrhauts with their pearls for tbe purpose 
sale. The insolvent pledg'd those pearU 
and useil the moneys realised by each 
hypothecation for bis own purposes. Agaia 
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on IMh Ortol>er, a clny b«f'>r« \m in«oU'«ocf, 
Iip four writing*, whereby he 

’‘vor ami transferred all hi* interest 
ihi erliin pmp.* tie* at IKara to •eenre 
payuieul of ah >ut U<. *i,l0/)00 to the Arab 
meri'liniit.* wlici.e pe*tv1< he had wrvigfally 
and iin jiifttillaldy pledged. Denmlesl of all 
extiMne>us cirrnin.stance.s. the f.ictji whHi 
nnmd he denmd are that the insolvent, dur* 
ing the time he was rarrying on busineA* as 
a II ei*ohant. '•.'nimitte ) •►ffeikces of criminal 
hreni'h of trust in respect of properly 
eulrnsied to him a* lUreiver, and in re.speci 
of property entrusted to him for sale as 
a broker ov commiHsion agent. In order 
save himself from criminal proseeuHona 
which, he npprelmiided, woohl be started 
against hioi on it* being known that he waa 
insolvent or utiahle to meet hia liabilities, 
he parted with im'i^ierties wiwth nppmtim* 
ately its. 'i,40,CM)(j on tlio day prece^ling 
hie iusolveney ..I have lo take into 
consideration certain facts ad milted by the 
inaolveiit himself, fn addition to doing the 
pearl business, he kept a racing stad. The 
OlKeiol Assignee in his report suya that these 
racing capenees came to seven lacs of 
riipeca spread over a peritHi of six years. The 
atateinent us to seven lacs is correct, but 
the atntemeiit as to the penixl is not 
correct. To he exact, it appears that he 
spent a aam of Rs. from November 

IDldto 0 doh.'r told uii his racing sUd.... 
He Nvasliviiig in style and expending moneys 
(in a way) which I venture to think very 
few citixens of Domlny have done, even 
though they may he admitted millionaires .. 
11 is books give no indication as to what hia 
profits were, or whether there were profit* 
at all, and in xvhat year there were profit* 
or losses. He ha* kept books, bat he might 
w'cll have omitted keeping book* at all, 
because the batiks that he has kept are of no 
value whatever. The books are not balanced, 
lialanoes are not drawn, nor are they carried 
forward, and quite light-heartedly the in- 
eblyent admit* that entries in respect of all 
payments and receipts do not appear in hi* 
books. If they do not. the valoo of those 
books is absolutely nil... It seems to me that 
d Toaii who is capable of regarding money in 
tbe light in which the insolvent ha* regarded 
it, and of dealing with his o wo and other 
peorde’s money* in the reckless manner in 
>iWbb he Ins done, that aneb a man as a 
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merchant is a danger to the pnblic. Hii 
a**et* are not equal to foar annas in th^ 
rapee. The Oijcial Assignss report* that 
in hi* opinion, the insolvent cann’)t be held 
liable for hi* a sets not being eqnal to 
four ai;nvs iu the rapee on bis onseenred 
liabilities. I differ from that conclnsion al- 
higetlier. It seem* to mo there can be no 
question whaUver that tbe insolvent a, 
solely an I wholly responsible for hie present 
*tate of aff.i'ia ..There can be no quest ion 
that the insolvent continued to trade when be 
must have well known that he was in insolvent 
circumstances. A man does not inoar debts 
to the extent of twenty-nine laoe of rapeee 
without realUiog that he is insolvent, and 
a debt of this description is not lociirred 
in a day ora month. His indebtsdnsss 
and in*')lvency must have been growing and 
gjv>wing coiitinunusly as every month of his 
reckless life progressed, and be must have 
been ciiiiscious, long before he filed bis 
petition, that he was living a riotoos and 
extr.ivagant life at the expense of bis 
credihirs. He continued hie business right 
up to ill# end with the fallest knowledge 
that be was dissipating his creditors' money.' 

The learned Commissioner concloded by 
finding against the insolvent that there wm 
complete proi»f of the facte mentioned in 
clansee («), (b), (r), (rf), (/) and (/) of sub- 
section 2 of section 39 of the Act. and by 
expressing his regret that he could infill 
on him no higher puniHhment than the 
refusal of hi* discharge. From thi* judg- 
nient there was no appeal, and this, 
therefore, is the State of facts in which we 
have now to decide whether this Insolvent ii 
entity lo a protection order. 

It is, I thiok, certain from the jadgnjetit 
of Dayar, J., that tbe only reason why be 
felt him*elf unable to enforce the penal pw5' 
Vision* of the Act vra* that, in view of Sharp 
V. JarksoH (1), he relnctantly coiiclodsd ih^l 
criminal proceeding* could not ancceed as d 
wouW be open to the insolvent to plead tb** 
his immediate and direct motive ip bsnsfituj# 
some creditors at the expense of others 
to save Linixelf from the criminal pros?^' 
tion, t> which hi* own act* had expo*®^ 
him. r agroe with Oavar. J„ that, uodeP 
the liwa* it .stands, such a plea wopj® 
RUffi ‘e to save th? insolvent, andi 
that i* the Uw, tve ma*t give effect te 
whether it i* a eatiefactory condition of 
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I^lTi miut be left fo ili8 eiktbr>ntieA wboAe 
proTiacft it ie to oooaidep snob foettars. 
Wbat flonoerna as uow is to decide whether 
the cberaeterof the ioaolveDCy haa,or hM 
not ftoy beirinff upon the queaCiou whether 
the inaolvent is entitled to protection: if it 
baa, tbeOt I tbiok. it follows without 
further argument that this insolvent is 
disentitled. Tbe coutentioo for the icMoWent 
goes, and most uecessarily go. to this 
extent, that when once the Court tinds it> 
self for whatever reason, teebnioal or sob* 
^tantial. unable to enforce the penal 
provisiooe. it must shut its syes sltogether 
to the charseter of lbs insolvsncy. and nnst 
consider esclusivsly tbs financial iotereats of 
the gsnersl body of the creditors. 1 can find 
nothing in the Act to conotenaoce this view, 
though of course the interesU of tbe creditors 
must receive some consideration. As 1 ondsr- 
stand ssction 25, a protsciion order, thoogb 
pKaiu /ur»V the insolvent isentUM to it, is 
stUl a privUegs, to he granted or withheld as 
tbe Court in its discretion may determine, 
and the proposition on wbioh 1 fonnd my 
judgment is msrely this, that, in sxer* 
oising that discretion, it is relevsut and 
proper fcr the Court to have rsgaid to 
^e character and circumstancee of the 
iDsolveaoy, Here the insolvency was. ts I 
have shown, of a flagrantly colpabis kind, 
Voing the result of grotM extravagance ac* 
compaiued by grave malpractices and a 
total disregard of the creditors whose 
rponey wss squandered. That protection 
sboald ordinarily be granted, does not 
signify here, for this is an extraordinarily 
had esse; and if it is not refuMd bsrs, it 
must folbw that it could never be refuel, 
a consequence whtob, in my opinion, 
would conflict with the provisions of tbe 
Ofotion. I most add that the recent 
commercial history of Bombay is notench 
M to eocoorage tbe Courts to interpret tbe 
Act iq a manner calcnlated to favour 
reckless speculation with other people's 
money; end (bet. I tbiok, woald be tbe 
effect of allowing ioeolvents to suppose 
that, to whatever lengths they may go in 
ntscoQdqct or disboassty, (bey may count 
on icimunity from the one fear ibai 
might aot as a deterrent, the fear of the 
stigma of imprisonment. It is, in my opioioD. 
no B newer to say that tbe creditors wonJd be 
better off if tbe iosolveot were at Urge, 


for I can see no very annrecrahle difference 
to the creditors whet hr* he is nt Urge or 
in jail; nor does it appear that there is 
any concealed property which the iosol- 
vent could prcduce. Moreover, I think 
that even if his freedom pouhl be shown 
to be of some advantnge in (he cnlJeclion 
of assels. that advantage might well be 
sacrificed for the more obvious need of 
showing the Court's disapproval of the 
insolvents eoiidgot. Lastly, I do not feel 
embarrassed by the conteiifion that the 
refoaal of protection would merely confer 
s special advantage on tho appellant 
Bank to tbe possible disndvaiifage of (he 
general creditors. It seems tn me that a 
creditor who has put himself in a position 
to invoke and to deserve tbe exercise of 
cerUin powers conferred on the Court, is 
entitled to the Court's order in his favour. 
In fine, all (base poasible dissdvsritagea^ 
TOre or less remote, must be taken to have 
been within the coiitempUticn of the 
LegixUtore, which yet has seen fit to 
empower (he Court to refuse protection iu 
sQiUhle cases; and I can sen res ly imagine 
a more suiUble case than tliis. As to In re 
MftfhroJ Onngnt^g that being 

tbe decision of a single Judge ie not 
binding on this Bench, and fliers the 
only point decided was es in the grant 
of protection pending (bo inquiry into the 
insolvent's conduct prior to the Court's 
deoision on his appliestion for disebarge. 
It is true that certain general observations' 
are to be fouud in tbs judgmonf, but tbsy 
must, I think, be read as limited by the 
facte tbeu before the Court, and (he rase 
sanuot. in my opinion, be properly cited as 
an authority for any hard and fast 
rule. 

For ibese reasons. I agree that the 
protection order granted in this case should 
be set aside. 

Order eH aeide 
( 4 ) 1 led. Caa. 448; 36 D. 47; U Bom. L. H. 617. 
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LO\yER BURMA CHIEF COURT. 

Cjtil R^rBi ENce No. % or 1913. 

Jono 23. 1915. 

Present : — Sir CharlrB Poz, Kt,. Chief Judge, 
Jueiice Sir Henry HertnoU, l^T., Mr. Justice 
Tvpomey end Mr. Justice OriDund. 

MACNG YK NAN 0 ako akuther^ 

PLAlKTtrFS^APPELbAMTa 

vemi* 

AUNG MYAT SAN — Defenoakt — 
RssrOPPKKT. 

BurtKfft LQ»^-^Jaint frOftrlf^Partth^n 

•^Fre-fmyti^-^Ri^ht trhtihrr txult 

nftfy p«Ttiti9H—Ti*ta ^llaahtd tit luniit ffrct va. 

Per /. di«ae&«iDg)— Ufriler 

tbo 8am«ie Boddhiu tew t).e co.betre «bo 
Uke pAit in (be pertCtioo of inimoveetle 
enceetrel prcperty have not a right of |ire.rib|Mion 
AS regvd* BucLi property after the partiliuB bee been 
effected, |.p. &15, col. 1$ p, 5^1, col. 1; p. O2tf,eol S.] 
Per Sir Ch«rlt» Foi, C. J , Oi mand J am4 ToRMCp 
J.-^The hgbt of pre«empiioD emongitt co'bcira meet 
be recognieed only to the extent kid down io 
•eotiou tf7 of p*rt t of bpork's tude whkb prufeuee 
to be a Code of Uuruese taw and of tbo 
tbe Lt» Loci, 911,, if a person wkhea to sell bia 
Abare lo an undivided ancestral eaiato he ahouUl 
firat offer it to all tha eo'hein. 1 bey may buy the 
abare jointly or each bit aeparalo portian of tbo 
abare, er oue may buy it io trust for (he wh^e 
according aa tbe beira eany decide among them* 
•elvaat tbe aaller ahall bare no eoiee in the 
declaioB and aball not be at liberty to aell bia 
abare otberwiie than (bay or a tnaiority of them 
aball daclde. [p. bl4, eotS; p 62 : 1 . col. I.j 

Uv>un9 V. ATi fiatr, ( n74) S. J. »0; JTe tfpwe v. 
Au ffu, (1677; 8. d. ifft fhrdAk«t ^ibv. ifun* ifir ffdin 
ffeih, 6 U. H. C. K. 26. referred to. 

Per Herlne/I. /.—In tha eaae of inberft* 
«d land iovluaive of Ireea paman^otly ati^hed to 
tha land, a joint inharitor of aueb propeKy has a 
right of pra.cmption io respect of each inherited 
property in tbe eTent of one of the Joint inberitore 
daiiriof to seU bia abare of aecb property oraueh 
part of tha toberitad property aa be haa obtained 
posmsion of, Id whole or in part, and whether it 
la joint, aodivided or partitiniM eatate, bet Cn 
tbe avant of a aala having taken place aueh right 
laaat ba eiaertad promptly and within a reaaoeeble 
time orit k loat forever. I&aaaenjag each right 
against a buyer tbe snm offered must be tbe aua 
which the lend baa eoet him. CP* ^>] 

Shitc Sik Ktv. Tha Bi* Au»f. I U D. A 14^ Ho 
Kfiue V. Lu ffu. (1677) 3. /. 7ft ifeeee Shwe .Yrun v. 
ifa So. U.B. R. igOMdOl), U. iRft ffya Pin t. 9h«ae 
On. 2 U. B.ft. (1907 ; Boddhiat Law loheritauce Pre. 
etnptionl* fb^him deib v. Jf«n» AfiV ffiin 6 

M. a. C. a. 88; Pb^ahm t. droti. P. J 8ft 
Ohoron Chotprfhry v. ffhwe Xu. 4 L. B. B. 12ft Oebind 
Papal V. /nayalulUh, 7 A* 776 at p.6lft A. W X 
(I6M6) gift Xtftf Xyoinp v. Aft Bdw. IIS74) S. /. gg 
Ka X<*n Bwin v.P ffheae done, 83 Ind. Caa. 433* 7 Bop 
L. T. lOft (P- 0.)t 18 Uoo. L. ft. 8775 87 M. L. J ai.' 
16 O. W. H. lUls \n a. L. T. Ur; SO C. L. / set a, 
0.86?;1 L. W. 9lftl8 U 8. A. J. refereed to 


FACTS of tbe case appear frota the 
follow i Off 

ORDER OF REPBRENCH. 

PaLErr, J.— (Mop 19M, l9L3.) The 
seennd plaintiff Me Nyeio E and tbe 
1st defendant Mg. Tha E at*# first cousins, 
being the grand-ehildreo of Pn DaLuand 
Me Nyein. Upon the death of Po Da Ln 
and Ma Xyem» certain frees derolved in 
eqoal shares upon their son Di Lao and 
their two grand 'Children Tha Band Ma Nysio 
B. The property was first divided lire or 
six yearn before tbe soit. Di ban s'^ld his 
share to Tha E, who thus became possessed 
of 2/3rds of the property. Tha B eold hie 
2.Mrds share to the 3rd defendant, wbo is 
a atrauffer. The plaintiffs. Ma Nyem £ aod 
her husband. claimed therigbt of pre*a^ptioa. 
The Township Court held that they bad the 
right hut aponappeel hy tbe 3rd defeodaot 
the District Court reversed this decis'on. and 
the plaintiSs now prefer this second appeal, 

The Drsthet Coort based ite decision upon 
the case of 8kw« Eik Kt v. Tha Hla Au»9 

(1) , where it was held that open the divi« 
ston of property amongst children, ssch 
child took tbe particolar lot or lots which 
fell to him or her, free from all obligattoos 
ae regards pre*emptioD. Jt isnowoouteodsd 
that that case ia dietinguisbable from the 
present in that there tbe litigants were 
not, as here, the co*beirs who divided 
the joint property among them, bat their 
descendants, and that tbe decision was sierelf 
that there is no antbortty for bolding that 
before a Borman Baddbist can sell hk 
property to others, he is boond to offer it 
first to every one of bis relations iocUdiog 
those of remote degree. This appears to be 
tbe ease, but at the same time the eipi^* 
eion of opinion referrsd to above by which 
tbe District Judge beld hitnsulf boood. «*o* 
not be regarded as au obiter dictum iaa^meeb 
as it formed the basis of the decision tb^ 
tbe descendants of the co«beirs who divided 
the property were free of all obligatiooee* 

regards pre>eaiptioo. 

The previous ease of Me? .Vptoe v. ^ 

(2) was not referred to io tbe jodgmi^ 
and was eertainly not expressly dUeeot^ 
from. 1q that oaee tbe learned 
Commissioner held that after divieioo e* 
aocestral ssUte the holler there >f 
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A member of ibe f»inily wiebin^ to <«eU (be 
lAod to bia share moat offer it first 

to bie cO'heirs and a sale to a stranger, 
without such offer being made, is invalid. 
Jl aimilar decision had also been come to 
in Upper I3nrma in ^Jnnno Shtee v. Wn 

(3), which has been affirmed in the later 
case of Sffa Ti'h v. «SAire On ^4), where it 
was beld that a widow has the right of 
prS'emptioii if her co>beira to her deceased 
husband's estate wished to sell. Theactaal 
desision in Sitvc Etk v. Tha Uh A*tno 
(1) has not, so far as I am aware, ever 
been chalUngeil, but the groaod on which 
it WAS based, namely, that the right of pre. 
emplion is extingoished by partition of pro• 
pe^ty,appeara to ire toconflict with the earlier 
decision in Ifn v. Ih Bh (2) and 

with the Upper Burma decisions. I therefore 
refer for the decision of a Bench of this 
Court tha question: 

Havo the co*heirs who take part in the 
partition of imreov«able ancestral property, a 
right of pre*emp(ion as regards soch property 
after the partition has been effected? 

^aufi^ Ei'h, Maunff Voff and l/ur«Mg 

pN, for the Appellants. 

Mr. kJaung Gif* and hJoMTig Ckit 

MlainOt for the Respondent. 

JUDOMKNT. 

Fox, C. J,— We have had the advantage 
of having had the qaeation referred, argued 
by six learned Advocates. 

Those who argued in favour of a negative 
answer contended that there was no right 
of pre emption among Burman Buddhists 
either before or after partition, in that the 
rulings which recognised each right, wero 
based on a misonderstanding of the texts on 
which they weie based, and they were not 
justified by the texts. They contended 
farther that their right of pre*eioption was 
not a matter of inheritance, and that it 
was not a right which should be enforced in 
the exercise of justice, equity and good 
consoience. 

It is clear that no text of any Dhammathat 
explicitly provides forauch a right, whether 
It is called a right of a co«heir as sneb 
to demand tbat another co^beir shall sell 

(ti) U. U. it. <ltiP7— laoi), If, l»6. 

(4) B U. B. n. (1907), Beddbiit Law, fMbenlaaco, 

rn.emptKm p, 1. 
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to him in prefeiouce to a stranger to the 
family, or a right of a co*heir to enforce 
agaiast one who is not a co>heir a re-sale to 
him of jointly inherited land sold to him 
by another co*heir. 

The 1st reported ruling nf a Court affirming 
the right, iiameiy .\>/ l/yo/Vp v. J/*' /fn»r, 

(5) on the face of it professed to he iho 
learned Judge's ccnrlusiMi from eeriain 
passages in the Mannpye Dh«mmathat 
which do not directly deal with the matter, 
Tha l»t text quoted In (ha judgment enjoins 
one who has bought IhikI (o sell it, if he 
has to sell it, to the sons and grandsons 
of the original owner (meaning, I lake ir, the 
person from whom he bought) and not fu 
sell to others unless these do uot wirdi to 
buy it. 

This was the Customary Law of the Und 
in l^SU when the Manugye was compiled 
or issued, but no instance has been cited 
I f ar»y Mil or grandron of n seller having 
claimed to exercise, at any time within 
living oiemoiy or ainca the unnexatiou nf 
any part of Burma by the British 
Sovereign, a right such as the lest would 

appear to involve. Such a right has nothing 
to do with inheritance or rights of co-heira 
or inherited property. 

It applied to all property which had 
been Mild and bought, whether the seller 
acquired it by his own exertions, or 
whether he inherited it either solely or 
jointly with others. In the case of 
inherited laiMla eold by a eo*beir, the 
injiinction in the text would apply not 
to the Ist seller, the co.heir, but to tho 
2 ihI, the buyer, from him. It seems to ujc 
difficult to see how tliia text could form the 
basis or even part of (be basis of the conclu- 
sion tliat A co>heir as such bad a right to 
demand that a co-heir shall sell to him in pi^. 
ference to a strauger. It was admitted by the 
learned Advocates arguing for an affirmutive 
answer (o (he question referred, tbat the law 
or cuslom embodied in this text was not au 
euforeihle law or custom at (be present time, 

Whatever meaning the author of the 
passage in the Ist section of the 8th book 
of the Manogye intended to convey, it 
is clear that he did not in any part of this 
section sUte that a co-heir was not at 

( 6 ) (Ib 74 ) 6 . y. 39 at |K 41 . 
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IlUvty tn sell land bad inWiM wUli 
ntIiov« to a St ran w without frst offeriag it 
fo Ins co.|i€ip.-« and giving lliem the refusal 
of it. 

This (ext again (]<ifa not purport to l*e 
conHnecI to the inherited properly; it 
embraces all properly whirb a person 
may have obtained in any way whatever, 
The accord paragraph deaU with (he r«ae 
of a sale tn (he aeller'.i relations and to a 
sale to ''persona interested" (whatever (he 
expression may mein), and imposes on (he 
would-be seller the duty of first offering 
it to all these respectively. The law in 
l75d was that an owner of land, however 
he may have obtained it, was obliged, 
in ca.se he proposed to sell it in ai»y 
of his relniions or to persons interested, 
to offer it to every onu of these respectively. 

From these texts, which did not deal directly 
w'ith (he questicns before him, Mr. Snndfoid 
concluded (hat in 1874 (he possessor of 
land bought or obtained from a person 
who had inherited it, was obliged, if he wish- 
ed to sell it, to offer it Hrst to those who 
had a right of inheritance in the land. 
What he exactly meant hy "a right »f inheri- 
tance in the land" is not explained. He went 
on to dra w the further concUsioii thatn co-heir 
of undivided ancestral property x?as bound, 
under (be Uw contained in (he passages he 
cited, to hrst offer any such property he 
wished to sell to those who had a joint 
right of iiiheritince with hiru'elf. Three 
years later in Ma A’gfre v. Lh Bh (2), he 
drew the further conclusioo that even after 
division of ancestral estate the holder of 
land who obtained portion of it, was 
bound, if he wiahed to sell i(, to offer it, 
tirst. to his co« heirs. The <|Deslion before 
him was whether o right of pre-emption exist- 
ed amongst Burusese Buddhists at the time 
the case was before him. It could only exist 
by reason of it being part of their Custom- 
ary Law. He had no evidence before him 
proving such a custom, nor had he before 
him any other materials, recognixed by 
the Evidence Act or by rulings of Courts as 
materials on which a decision as to the ex- 
istence of a custom can be based, except two 
texts which dealt with the rights of alienat- 
ing property in the Burmeae Eingd^m 
more than a century before. He assumed 
that this part of the Customaty Law bad 
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continued under both the Burmeae end 
British rules and that it was still prevalent. 
From this un«onnd premise, he drew (lie 
conclusion that co heirs had a right, which 
latec on one of his successors confidently 
asserted, w-as a right of inhentnnee. 

If the question of the right of pre eiap- 
(ion among co-heirs depended .«olely on the 
rea.sons given in favour of it in Jlr- Sand- 
font's jodgiDciits, 1 should be prepared to 
hold tJiAt these were decisions which should 
not bo folhiwed, because th^ ure not found- 
ed on materials recognised by taw as the 
basis for .a decision that a binding co.«»bm 
prevailed nt the time the question as to its 
existence Jiad to be decided. 

There was, hovrever, nt the time tnaterial 
upon which he might have legillmnfely held 
that our O'urts must rerognixe n right of 
pre emplion amongst Burmese Buddhist ce- 
heirs to a limited extent After (he 
annexAlion of the province of Pegu to the 
British domioinns, the Brilisli Authorities 
instituted enquiries as to the prevailing 
customs of the people of the country with 
a view (o affonling some guide to the 
Courla in the Administration of justice 
among them. The re.suU appears in what 
is known as ^pork's C't^le, the correct tills 
of which is "Civil Code of the Province of 
Pegu SAnclione<l by resolutions of His Honoor 
the President in Council recorded on the 
4th r^oveoiber 1859 and 17th January 1860,” 
The rnles embodied in it were at (he (ios 
equivalent to legislation. It lusy be taken as 
ceriairt that (hey were followed by the 
( ourts, In clause or section 97 of Part 1I» 
which professed to be a co<leof Burmese Law 
and of the Ux foci, it is laid clown ibst 
if a perscni wished lo sell his share io 
Ao undivided ancestral eslnte, he should 
first offer it to all thee, -heirs. They may boy 
(he share jointly or each buy his separate 
portion of the share, or out may buy 
io trust for tlie whole according as the 
heirs rosy decide among (heroseives; tbs 
seller shsll have no voice in the decisis^ 
and shall not be at liberty to sell In* ^hera 
otherwise than (hey ora majority id fheai 
shall decide. 

In view of the Brifish aothorilies, h^vinj 
at an early stsge recoguixed and adopl*^ 
these rules as being parts of the Cnslo®*f7. i 
Iaw of ibe land, 1 am of op.oion (hat to ("• > 
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6xt«Db Iftid doi7n IQ tins saetion ot Spark's 
Codft, bat to thii extent onij, tbe right of 
pre*emnt)An smongAt eo lieir* mait be 
eogQizad by onr Courts. If any one eUims to 
have it farther extended, be mast prove in one 
or more of the recognised modes of proving 
a CQstosi that the right is now greater than 
what it was declni^ed to be in that Code. 1 
may remark that in the case in which this 
reference has been made, (he Borraese District 
Judge who dealt with the case was, at 
tbe time, one of the oldest of the 
Barniese officials His view was (hat the 
right of pre emption among cn* heirs ceased 
after partition of the inherited or ancestral 
property. 

It appears to m? oniieces^ary to enter into 
tbe question of w’h ether the matter is one 
of ioheriUtice. Kven if it is not. it is one in 
which the Customary Law must be applied. 

In regard to the contention that the right 
is not one which should be enforced in the 
exercise of justice, eqoity and g«vHl 
ooDscieneei the case is nnton all (ours with 
tbe case which the Madraa High Coort had 
to deal within Ibrahim Snib . fjuni J/fV 
UHin Saib (6). In that case, the learned 
Judges entered the qaestion of whether 
the Mahtoimadan Law of pre emption was 
consistent with equity and g:>od conscience, 
only bocanse they stated that the Uohsm- 
madan Law had not been received in that 
province M one of the aources of law in re* 
gard to the rights of alienating land. In this 
province the CuHtoroary Law ns regards pre- 
emption has been received and adopted, and 
it is not open to this Court to disregard 
it on the ground that it is opposed to justice, 
equity and good conscience. 

For tho reason I have previously given, I 
answer (he quest ion referred in the negative. 

UanTgOLt, J. — The question which has 
been referred to us for decision is:— 

Have the co-heirs who take part in the 
partition of immoveable ancesCral property 
a right of pre omption as regards sueb 
property after the partition hae been 
effected? 

Tbe facts as set out in the reference 
show that the question refers to the ease 
of Barman Buddbisis, aod that the reference 
has been considered necessary in that 
tbe learned Judge considered that there is 

(0) 6 M. U. C. B. 26. 


a conflict of authority between the cases 
of Eik Ke V. Th/i Hh (1) and ^^a 
Vi Lk Bh (2). He has also pointed out 
that the decision in the case of Mn «Vpiri« v. 
Lh Bit (2) has been followed in tho eases of 
i/nuap v. .'?o(3) and Kgn Tin v. 

Bfi»ref)N(4). Ithasbeen urgid that (he matter 
IS 7>oi one for decision according to the 
role of Buddhist 1/^w. Imt that it shimhl 
be decided accortling to the ordiiiavy Civil 
Law. Having regard to the pi^ovisions of se'** 
tioR l.^cUusa l,of(hc Burma Laws Act. 
the point arisen as tn whether the matter 
is one of inheritance or not. If it is. by 
the provisions of that section, the Kuil* 
dhist Law must form the rale of derision, 
and the general consideratiuna put forward by 
Holloway, C. J., in the ca.se of Ibrahim 
Saib V. yinii }[ir V.Uh Snib (d) cannot, in 
my opinion, be allowed to prevail. If the 
rule of Buddhist Law is anplirible and 
the present conditions of society in Burma 
ire unsuited to such rule of law, it is 
open to the Oovernnient to legialato and 
alter the law: but where the rule of 
Buddhist Law is to be followed as laid down 
in the Burma Lnw« AH, this Court has 
no option but tn follow sucb rule. Tbe 
question of whether (he right of pre* 
evption as claimed by Biinnan Buddhists 
is one concerning inheritance has been 
pronounced on in aev-eral cases, namely, 
Ebrahim v. .fw; (7). Charon Chon'll hry 

V. iSAiee .Ns (8). Manug 'ihitr' Sunt v, lf<t 8o 
(•{I and Sga TVnv. Shire On (4). The second 
case quoted is one of roy own. The right of 
pre*emption need not necesaarily be one 
concerning inheritance at all. Fur instauce. iu 
Mubammadan Law according to the definition 
of it given by Belbcram, C. J.. in the ease 
of Ov/nnil Atyal v. Inayal VUak (9), the 
matter cannot be said to be one of inherit* 
ance; but the right as claimed by Burmau 
Bttddhisie as co>heir« seems to me tu be 
beyond doD lit one that concerns inheritance. 
Itie not claimed by co-lieira on the ground 
that they possess neighliouring lands, but 
on the ground that they are co-belrs and 
it relates to inherited property — property 
that bas descended from a common ancestor 


(7> P. J- 26. 

(6) 4 L. B. R. til. 

(9) q A 776 at p. 615: A. W. X. (i6S») 226 
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or c« u e from -n common rein! I ve. 

hist.i* \ii(Me tf tpMirrj^lnp (o jcel) & 
ai it C(>>|,t*u>liip tl &t A n^lit 

i< rlniiiitU At 1 re, (]:e right 
ti> niA lo le an iiicid^fit of tlie Iaw of 
tnlicnl Alice, f, therefore, consider that the 
nu(1d1n»t ]ai\v* .OiGuli) frrm (he rule of 
deoi'iion iiulceiding (he qorsfion a^ked oft. 

]t >siiA (1 en urged that the property to lie 
deftU with in (he reference is trees ai;d (he 
rule of livdOhUt l^aw only epplied to land 
end not to Ireee. The property in dispute 
ifl not the produce of the trees bnt the 
trees themselves, whieh ere iTUDioveahle 
property leing permanently attached to 
the earth. 

The (ext on which the Bunuan Bod* 
dhisU' right of pre*en)p1ion ie bas«d, may be 
said tn le a.s fcUowa:— * 

1. Manukye— the dMIi aectiun of the 7th 
Book and the Ut section of the 6th 
Book. 

‘Z. A passage from the Maim Wannaua. 

3. A paasoge from the Marni Thara 
Shwe My in. 

4. A pas.sage from the Winicchaya 
Pakasard. 

6. The texla collected under section 309 
of the Kiuwin Mingyi'a Digest. Volume 1. 

As regards (be Manukye. 1 have had 
translations made of the two sections from 
Mr. Richardsun'a (ext of the Manokye and 
from the copy that belong^ to the 
Kinwiti Mtngyi that U kept in t bo Bernard 
Free [jibrary. They have been made and 
checked by ilaung Tun Nyein, Government 
Translator, ami Maung Tlia ^'.an Aang. 
Assistant Rogisti'nr of this Court. They are 
attached to this judgment. 

Translations of the passages from the 
Mnnu Wan nans ami Maim Than Shwe 
Byii) will be found in tliu case of Ag* 
Myaviff V. Mi Paw (o). AtraneUtion has been 
made of >ieclion 03 of the Winicchaya 
Pakasaoi Ub soma (list and is attached to 
this judgment. As has been Uid down 
recently by their Lordships of the Privy 
Council in the case of Ma Nhin Bkih v. f/ 
Bhve Qviie (10), most weight has to be 
attached to the Manukye Ubammathal. 
'J he wording of the Dhamn.athat w not 

(JO) 23 lad. Cai. rt3; r D«r. L. T. IW (P C 1C 
Bom. L. H. 877; 27 k. L.J.41i ISC W S llvi.i? 
U. U T. 14?; W C- b. /. 8IM; 41 C. «?; I L. W. 9,2 
L. B< B. i« * 


too clear in ifs meaning. In i^eetion 1 of 
the 6th Book, the important passage is 
(hat leginnijig with the words ‘‘Excellent 
King, as regards the lands called 'j/yC' 
the and 'iltfffhiii.' " They are expleined 
and amplified by the passages from Hie 
other Dbammathats. According to Dr. 
Korchammer'a e>5ny on the sonreea and 
development of Burmese Law from the 
era of the first intn.daciinn of the Indian 
Law to the time of the British occupatiou 
of Pegu, the Manukye was compiled 
about the year I7o0. A. D.. by Mahasirl 
Uttamegoya, cniriister of military works, 
and the Mann Thnru 5b we Myin in K71, 
A. D., by (he nobleman Eyaw Bin, the 
>aine author compiling the Wunnana a few 
years la trr and also (he Winicchaya Pakas^ni. 
The latter tluve licoks were tbarefnre 
compiled not long after the Manukye. 
Taking (he lexis together, the genernl 
principle apparent ie that (be land is to 
be kept in the same fumNy. if possible. Kven 
an original purchai>er or Ida children are 
to sell the land back to the family of the 
01 iginal vendor. ]t ie not claimed that so 
wide a custom as this last one no* 
exista^indeed learned Counsel Msong Mey 
Gang and Maung Kin. ho appear to support 
the right, stale that it has fallen into 
desoetode; but it ia claimed that if * 
man wishes to sell inherited pruperly. 
the e 11 stum that he must give hie co heir* 
the option of purchasing it first, whether 
the property it joint undivided property 
or partitioued estate, still exists, and it » 
urged diet such a custom baa not fsNea 
into desuetude. The passage in the 1*1 
section of the 8tli Book of the MaouM 
beginning with the words I have «t obI 
above, as explained by the P****?^ 
in the different Dbammathats but espee**”^ 
that of the WiriK'chya Pakasani, seems to 
me to anpport th» contention that 
Buddhist I*nw in the Dhammathsts i* 
claimed, It shonld be noted that the 1*' 
section of tJie 8th Book of the iianukjs 
makes “i/yrtAc" and •‘Mp'-MiV’ Jende inejow 
all sorts of inherited land:-. The words « 
the section are no doubt involved, bat 
passage I have referred to above seems ^ 
me to give co*beirs a right of 
and this ia the more apparent wheP ^ ; 

words are compared with the i 

from the other Bbammaihate. Tbart | 
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no lodieation that I <^aD we that the 
right ie confined to undivided eetate, 
indeed the indications are the other 
rray. Each and every relative is to be 
asked and the ri?ht is extended to a pnrcbase 
by the heirs of the ori«;inal seller from 
the heirs of the original bnyer. As 
regards the cnstom having fallen into 
desaetsdsi the case of If a Nofft v. 
Lu Bu (2) is one relating to partitioned 
estate. It is not quite clear a'hether the case 
of tdauitg ShiiM Kyttnv. 3fa So (3) applied to 
partitioned estate. Dot in all probability 
it did. That of yg<t Tin v. Shwe On 
(4) clearly refers to partitioned estate. 
Aj far as my knowledge of the cosiooi 
goes (and 1 have been in the province 
since being an edminietmtive officer 

Qp to ld06), 1 have heard of the custcm 
from time to time and ihoogh I cannot 
give epecihc instances whe^e it has been 
applied to partitioned estate other than 
iadioial decisions. I heve certainly had the 
impression that it is not conKtied to the 
cess of Qodivided ancestml property, and 
the deaire to keep the property in the family 
ia widespread and acted on by the BnriDan 
Baddhiats. 1 would, therefore, hold that the 
fact that inherited property has been the 
snbject of partition* shodd not operate to 
prevent it bsin^ subject to the right claimed. 

The word ' ancestral" ii«e«l in con nee* 
tion with the right seems to be a misnomer; 
for the word '‘anceatial" shnald be snbstitat* 
ed the word ''inherited". It was also 
allowed at the bearing that the head-note 
to (he case of Afa Ngw* v. Ln n (2) is too 
wide in doolaring that a sale to a stranger 
without the offer fir«t being made to co-beire 
is invalid. Thi« appears to be the ease. The 
sale is only voidable at the option of 
cO'heira as long as they object to the sale 
within a reasonable time and offer to pay 
and pay the price for which the property 
has change l hands. Other ivise, the sale is 
valid an<] cannot be impogneJ. The provi* 
sioQ that the right most be claimed 
promptly and withoat onreosonable delay, is 
the great safegaerd against in ostiee and 
the abune of it. The qnesiion of what 
persons abonld be ioelnded under the term 
'co'heirs" as poeees^ing the right, remeios for 
consideration and is not ao ee^y one to 
decide geoerally, bat for the purpose of this 
reference, it U not a diffianlt one. In the 
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present case, we are only concerned with 
persons who have jointly divided ancestral 
property. 

As regards the point whether the right 
should be extended to tree^ as well as land, 
considering tliet trees are permanently 
attached to (he land 1 think it reasonable 
and convenient to bold that if the right 
exists at all, it should nlso extend to trees. 

I would, therefore, answer the wferenca 
AS folhiws; — 

III (he case of iiiberited land inclusive of 
trees permanently Rtlache<l to the land, a 
joint inheritor of aucli property has a right 
of pra.eupliun in respect i^f such inherited 
property in the event of one of the joint 
inheritors desiring to sell his share of such 
property or such part of the mherited pro. 
perty as he has obtained posseuioji of, in 
whole or in part and whether it is joint, 
undivided or partitioned estate, but in the 
event of a sale having taken place, ausb 
right must be asserted promptly and within 
a reasonable time or it ia lont forever. In 
asserting such a right agaiiHt a buyer, (he 
sum offered must be the auru which the land 
has cost him. 


Orvo 2 id, J.^The question referred is: — 
Have the eo heirs who take part in the 
partition of immovesble inherited property, a 
right of pre*emptinn as regards such property 

after the partition has been efiectedf' From 
the ca<e submitted, it ia clear that the 
question refers to the right of pre*emption in 
respect of a sale by a eo*heir and does not 
refer to a sale by a purchaser from a co*heir. 
It is admitted that in respect of a sale by 
a purchaser from a eo>heir, any right of 
pre*empt»on would not sow recognised. 


In 1877 Mr. Sandford, the Judicial Oommis- 

eioner of Lower Burma, in Jfa Ngtpe v. Lh Ba 
2) held thet ancestral iuimoreable property 
that had been partitioned, was liable to (he 
right of pre>emption in the same manner as if 
it had not been partitioned. 


In 1901 Mr, Justice Fox in Skwf Eik 
V. Tka RU Aung (1) held that there was no 
right of pre-emption after partition. Ma 
case (2) was not cited, but tho case 
upon which it wa^ based vis., hga Myning 
V. Hi Hn*r (5). was cited. 

Tr> IW . Mr Justice Hartnoll in hfo Thi v. 
Tkn (U\ folio wd<| the decision in Ha 
(Mj 128M4Uur.L. R.205. 
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Kg we' 8 CA^c (2) and held tbat a widow 

after partition soM Kar share to a stran^r. 
her son hail the right of pre*emption ns to the 
\Yhole. 

.V*T ygwe's YASe (2) has been referred to 
apparently with approval in iohiter ih'rln), in 
other cases, but Mf ThCs rase (111 is the only 
reported case tliat I can hud in Lower Barma 
I Wsidos Kohcs case (2) in u'hirli it has 
been actually held that there is a right of pre* 
emption in respect of partitioned inherited 
property. • 

III Upper Harm a, .Uo .Vjr/ivV case (2) has 
l>e6n followed by Mr. While. Judicial Co uim is. 
aioncr, in Mau»g Shwe Kuhh v . .V<t So(d) and by 
Mr. Shaw in 1006 in AVi Tin v, Sfiw* <fn 
(4), who Uiaregardeil the derision in Skwe Bik 
Ke's case (1) because Jfn Kgwe' rase (2) had 
not heenCi>Msideret1. In Xga Tint case (4), it 
was held that where three eons inherited 
property which waa partitioned aikd two 
of them sold their portions (o a stranger 
the widow of (be other son had a 
right of pre* emption. The fact that the 
widow had a son who waa a grandson of the 
father of the three sons is mentiooed. hot it 
does not affect the principle of the decision. 
In the case of M<ihug Iki iJojfc v. .I/m p„ (12') 
( wh ich related to the sale<dan and ivided share) 
Mr. White held that the faetthat portions of the 
estate had been previously sold to strangers 
without protest, did not affect the right of pre« 
emption in respect of aobsequent sales. Prom 
those decisions, it would stem that if. nny 
three sons inlisrited property, one of whom 
died leaving only a widow who married again 
and then died, this second husband woo Id have 
the right of pre-emption in the case of a ea]« 
by either of the other two sons, although be 
ifl in no way connected with the family and 
although he or his deceased wife or her form, 
er husband may have sold to a stranger the 
whole or part of the former ImsbaiHrs parti, 
iioned share in the ancestral property* and 
this clog is put upon the free transfer of land 
because of the principle enunciated hr 
Mr. Sandford in J/e Ngtte'$ case (2) of 
maintaining intact the family estate And 
if a Borman who has inherited* land 
wishes after partition to sell his Und he 
must either obtain the consent of all those 
who inherited other lands from the same 
previous owner and their suceessors bv 
inheritance and the prospective heir^ f>ttu * 

(U) r. B. H. (J6&7- .^Otini. p. Ito. 


persons, or the purchaser take4 the land lob 
ject to the right of pre empHon in any of 
the«e p^rsoiK. Mr. Sandford at page 77 says, 
'Although I nm unwilling to extend this 
thictrine of pre-emptiod beyond its strict 
limit., yet I caunot see my way to disallow 
the appellant'.'^ argument.*’ His reasoning 
is c>:)fu«ed, f'^r he speaks of lend sold by an 
original own^ra^ once ancestral and separat* 
ed from the fxmily estate by the sale to the 
purrhaser fr»)rn (he original owner.” If pro* 
perty once aiicestiul had become sepsrated 
from the family estate by a sale to a stranger, 
the vendor must have been, not the origiDsl 
owner, but an heir, and the property sold 
must have been partitioned. But if co-hsirs 
have a right of pre.empiinn after parlitioe, 
they had the right at the time of the sale to 
tliQ stranger 

The ‘rnf/V> tleriifen'h' in Wa Nflirc’e case (2) 
is as follows; n purchs'^er, if he wiihei 
to sell, must ofter the land to the heif'* of (be 
original owner; an heir after partitii»n is m 
the position of a purchaser; therefore, if he 
wishes to sell, ha must offer it tn the heirs of 
the laat owner, <*. a., to his co*lieirs. 

But it is only the purchaser from an origi* 
nal owner that has to offer the land to the 
‘soccvsH.>r’ or ‘descendants* of Ui* vndor, » 
he wishes to sell. The pundis^rp fwin » 
derivative owner, takes the land outright aw 
free from any right of redemption which 
w^uM show, I think, that be takes ilf«e fmoi 
any right of pre*empticn% It cannot be held, 
therefore, by analogy that an heir, if h* 
wishes to sell his partitioned share of inhenl* 
ed land, is under a duly to offer it Bmt to bn 
CO. heirs. 

The texts upon which Mr. Sandford he^ 
his decision have not been discussed in 1**^^ 
decisions, but in my opinion they eho»r, M 
regants 'Mnuhin' land, with which al-'M ” 
have tn deal, that it is only the 
from an original owner thst has to olfrr 
land (if ha wishes to sell) to the 
desceiKiants of the original owuer: and 
in all other cases (which would iiicicde a 
by an heir after partitions) the 
a full right it» the laud. The j 

on by Mr. .Soiiulford are the 36tb 


the 7th B.-ikof rhe Mannkye 


the l>5t secii'tn of the dth Book snd P®' 




...V 1-1(1 or (tie octi • rfL^ 

from the Manu Wunnana and ila»o \ 
Shvi^e My in Dhammathats. They 
in Kga Uyaiug v. lf» Baie (5). 
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I have Had the 6rst asetion of tbo 8tb Bo^k 
translated a» licerallr as piiaible and the 
foUowms is an ep)t‘>me. ao far as the sselrno 
affects the qaestion before ns, ^rhicft 1 Have 
arranged in p^rai^rapbs for the sake of cen> 
venienoe, 

1. I( eperihes wimt are land» nod 

Trhatnre i/pM'/V Unde. UikU ai*e 

recloomaUle at any time b/ the true sens nr 
descendants or partner of the former ovner; 
thoQ?h the orUinak {rrantees xell the Und 
OQtriffhi or mortgage it, they Have the right 
to do so. 

2. 'MyfihiH' lands are of sis binds: ^(t) in* 
berited lands which are not .UerfAr; (>V) 1ai>de 
purchased; (n'O lands obtain^l on another's 
going away an I abxndoniog them; (ir) lands 
obtained by open orcapation without inierrup* 
tion for <0 years; (r lands obtained by 
clearing the forest and caltivating them and 
(ei) lands obtained by allotment from a pab< 
lie antbority, t.g., a THhqu or land measorer, 
eto. 

S. If the original owner of .IfyrfhiV lands 
of the last four descriptioes tells them, the 
seller or. if he le dead and has left aeaccessor. 
his suecBSwr' may redeem them at the buyer'e 
death, bat not daring (he life time of the 
baycr. 

4. As to'J/t^Ae*snd '.IfyrtAfVlands eenerslly 
(subject presumably to whst has bisn stated 
alnve) if Inndsare soM outright, the buyer has 
a full right (o them, according to the torois of 
bis c^iitr.^ct of sale^they arc n*)! rcloemablo 
by the rcHtf >ns or descendants of the unginal 
owner. 

5. If any of the aforesaid lands are to be 
s)M even nm>ng relations, let the vendor 
offer the land to every one of his relations 
who is a heir. IF it is sold t<> one relative, 
au'l au>ther reKtive, having previously 
refused to boy, comes in within a year and 
wishes to buy, he nasy join hi the purchase, 

*as they are relatives ani the sale most 
b> effected as amsng relatives." 

6. If a sale of land is to b» msde to one 
having an interjst, the vendor should offer 
it to all who have an interest; they shall 
decide which of them is to bay and the 
vendor ahull not sell to any one else. 

7. If *this paddy land' has been mort* 
gaged tn one, all those interested may take 
over the mortgage in eiioal shares, provided 
they como in within a year |f the mortgage 
was made opeoly. 


S. Tf *thts land’, after having been movt* 
gaged fora long time with one, la sold. let>all 
those that have an interest hay it out* 
right. 

The rules relating to land are differ* 

ent to those relating to Myefktt land. A.n<l 
a sale by an nriginal owner is on a different 
f«)otmg to a sale by a person who has acquired 
the land by inheritance or by purcUose. Thus 
in the ease of a sale of land, it is 

redeemable at any time by the descendants nr 
by the partner of a former owner unless it 
wns anld by (he original grantee. In the 
case of a sale of land by a person who 

bad obtained it as an original owner in any 
of the following ways, r/>., on annthev's 
going away and abandoning it, hy open occu- 
pation without interruption for 10 years, by 
clearing the forest and cultivating it, or by 
allotment from a public authority —the land is 
redeemable by the vendor or by his successor’ 
at (he huyor's death. And in all other cases 
(paragraph 4 above) the bnyer has a full right 
to them. 

In the present cose xv*e are de:\ling with a 
sale of i/yrwAtV land which the vendor 
obtained by inheritance. 

The first part of the above section (repre* 
sented by (he first 4 paragraphs above) deals 
with the right ol redemption and not with 
ths right nf pre*emption. The right of re* 
demption is, of enu rse. different to the rightof 
pre*emptii>n — it U a right to buy bick the 
land at the originul price (hough the ownor 
may not wish to sell it. But this part of tho 
section throws some light on the law of pre* 
emption; for the original owner or his sueces* 
sor, having the rightof redemption at the par* 
chaser’s death, woald naturally have the 
right of pre>e(nption in respect of a sale by 
the parcliaser in his life-time. The latter 
right would be merely a enrol lavy of the first. 
And the passage from the hlanu Wunnana 
reads as if the right of pre emption during 
the parchaser's life*time is dependent npoo 
or is derived from the right of redemption 
after his death. Both this passage and the 
;l6tb eection of the 7th Book of the Manakye 
clearly refer to a contemplated sale by a 
purchaser fr«>m an original owner only. The 
passage from Mann Thare Shwe My in ex- 
pressly states that it refers to the law on the 
sale and purchase of .l/yetM’ land with 
which wa are not concerned 
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Th^re therefore, notliingr in th#«e pu- 
to ^how that a porchaserof a ITtrefAm* 
land from a derivative (i. f., not an original), 
oivner. rann<>t sell lo whom he chooeea. 

It is stated in section 1 that (he por* 
chafer of My€shin' land takes it free from any 
right of redemption daring Ins life*tiine, if 
he l>ought U'om an original owner; ami lakes 
it absolutely free from any right of rodeinp* 
tion in all other cases. At the time that he 
buys it, therefore, whether from an original 
owner or from a derivative owner, (c, g., an 
heir after partition), there can be no right of 
pre*emption in any one, fur that would be in 
effect a right of redrmpMon as againet the 
purchaser at the time of his purchase. If this 
view is correct, the first portion of the section 
shows that there was no right of pre-eiDption 
AS contended for in this case. 

The matter dealt with in paragraph 5 above 
is <iuite distinct, I think, from the matter 
dealt with in paragraph 6; — (he first dcala 
with a sale (presumably by a sole owner) to 
a relation; the seller is directed to offer the 
land to every one of his relations who is an 
heir, if the hind is sold to a relation, any other 
1 ‘elation of the eelUr (who is an heir) may 
cODie within a year and join in (he purchase 
but there is nothing to prohibit th« Mller 
from selling to n stranger instead of a rela* 
tion, if he wishes. The obect vf (his provi- 
Sinn is apparently to prevent family disputes 
and jealousies which might arise if (he seller 
was allowed to sell to one relation (who is an 
heir) in preference to another. 

The second case 'paragraph 'll deals with 
the sale of a partial interest in Und; the 
seller ie directed to offer it to all the others 
who are intereste^l in the land, and they are 
to decide who is to buy; if the seller re> 
fuses to sell tu their nominee, he is expressly 
precluded from selling to another. This 
provision would apply to joint owners, i.e 
co-heirs before partition: and it is. I think* 
the ground for (he rule of pre emption io 
respect of a sale by an heir before parti, 
tion. After partition the former co-heirs 
cannot be said to be ioterested in the shares 

of the other former co heirs, and. therefore 
tliis passage would not apply to a sale of 
partitioned inherited property. 4 q 
after partition is virtually in the position of a 
stranger who has purchased pari of the 
inherited lands with the consent of all those 
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interested in the inheritance. Ordinarily in 
a partition, one co-sharer, ia consideration 
of giving aphis rights over the whole, is 
allotted by the other co-sharers a portion 
which he is to enjoy separately and without 
interference by thein;-.^nd 1 see uo reason 
why this should not be the case in a parti- 
tion of inherited pi'operly. 

The passage from the Viniccliaya 
Pakasaiii Dhammathat cited by Mr. May 
Oung doe.^ not, 1 think, throw any light on 
the question before us. It merely shows 
that where co-heirs liave a right of pre- 
emption. their right of pre-emption takes 
prec^ence of a right of pre-emption in 
adjoining or neighbouring owners. 

The case in support of the right of pre- 
emptitMi ns contended for in this reference 
is ba«e<l upon the passage referred to in 
paragraph :> alM*ve : — (he pasi^age is taken 
as referring only (o (he case of a sale by an 
heir of inherited property ; and becaase an 
heir wishing to sell even’ to a relation is 
<lirec(e<l to offer the land to every one and 
rcUlions wlio are heirs (the word 
hei^' is token to mean "heirs of the 
previous owner*'), a general right of pre- 
emption is taken to be implied in co-hoirs 
when an heir is about to sell to a stranger- 
If this ia correct, tho right of pre-emptinn 
would not be in the co-heirs generally, but 
m such of the co- heirs only as were related 
to the seller. 

Hut the passage es press ly applies to a 
sale of any of the aforesaid land*' and in 
my opinion it applies equally to a sale by a 
purcha«r as to a sale by an heir. If #o, 
»t IS ^lear that the word ‘ amwexaing" must 
mean the heirs of (he seller. The word ‘re- 
lations clearly means the relations of the 
*« lie rand grammatically the word ‘heirs* woo Id 
•l«) mean heirs of the seller: —and it has been 
•0 construed, I think, both by Mr Sandford 
10 .\ya MuaiHff v. .V*’ fierr(5) and also by Hr. 
Kirhardvin ir»his fransJalinn of the Manokye. 

U IS clear also that neither Major Spark 
m t&i>On>r Mr. ^^anlford deduced from 
tftis passage Ally rijht of preemption in 
there had been a recognised 
of pre-emption in co-heirs after parti* 
»o. It is almost imp)SHible lo suppose that 
tb* compiler of section 1 Chapter ml 
wften lay rug down directions ?n the case of 
a seller to a relation, should not bare 
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enonoiftted thd rule id % direet m<inn6r; or 
that Major Spark in hi$ Code of BurDose 
LaW aboatd not have ata ted the rale of pre* 
emptioD aa applyhtg to all aalet of inherited 
ppopert/. The effect of the word ‘even’, w. 

1 think, to show that the rote there laid 
down ie a apeciat rule which in applicable 
only in the case of a sale to a relation. 
There is nothing in this passage lo show 
that a seller (including an heir) mny not 
eell to a stranger in preference to a relation 
or heir, if he wishes to do so. 

For the reason i stated above. 1 do not 
think there is any right of pre-emption in 
respect of a sale of inherited land after 
partition and 1 would answer the question 
referred to us in the negative. 

Twouby, J.— It is only if the right of pre* 
empt.on by ro*heirs is a matter relating to 
inheritance that the B add hist t.aw forms 
the rule of decision nnder section 13, Borma 
Laws Act. Such a right was first anthorita* 
tively recognised by our Courts m the 
rulings of Mr. Sandford, Judicial Coremia- 
sioner, and heseems to have taken for granted 
that it was a matter of inheritance. Jnall 
aubseqaent ruUngs also, the applicability of 
the Buddhist Law has been regard mI as 
boy 0 nd d i spn te. M r. Ho s k i ng , Jud ic ia I Co m- 
nussioner. in Rfu’ukim v. Artist (7) aaid 
deHnitely the right of pre*emption among 
Boddhists is an incident of the kw of inheri- 
tance and HucceasioTi and cannot be separated 
from it.” At the hearing of the present 
some arguments were brought 
forward in opposition to this sssumptnn. It 
was contended that a Aule of land by a co-heir 
is a matter relating not to inheritance, hot to 
the transfer of immoveable property. Ti e 
same might be said with nearly as much 
force of a silenf land by n Uarmew Buddhist 
widow. Yet if she sells without the consent 
of her eldp^t son, he has a right under the 
law of Inheritance to avoid theeameas regards 
hie 1th share. In both cases, the matter ie 
primarily one of tr.insferriog ioioioveable pro- 
perty, but in the one case as moeh as the 
other it may be said that the matter also re- 
lates to inheritance inasmacb as the transfer 
can be impugned by a eo beir other than the 
transferor. Then, it is pointed oat that the 
rules as to pre-emption are not foond io Book 

2 of the Manakye which daals specially with 
inberitan^, bat in Bo^k VUI, and that the 
A^nwun Mingy i in eompiling hie Digestsof 


the Dhammathaia omitted to include any 
text on the " abject of pre-emption (except in 
section SOff of the Digest to which / will 
refer later on). No inference can be drawn 
from the fact that the rules in question are 
in one book rather than another. Colonel 
Horace Browne, Commissioner of Pegu, 
pointed out that the Manukye is destitute of 
all at tempi at arrnngerneiit, resembling other 
Ohammathats in this defect: '*The provisions 
relating tn adoption, fop oxst.'plt*. are fnuiid in 
f«»«r OP five different parts of the work, those 
on divorce in a doaen dilfei’ent places In juxta- 
position with some other imcongemal subjects 
such as debts nr l>ailmenta. as if the book were 
simply a collection of pfurita of different 
iudgments in chronolngical sequence, aud 
not according to tho .anbjcct-mutter of 
the judgments”.* ProfesNor Forcha miner 
in the Jardme Pri^e Kasay also cotu- 
mented on the “variegated Appearance” 
of the Manukye and pointed out that 

It does not attempt to Arrange the subject- 
matter or to explain or reconcile contmdictory 
pax sages”, t As a matter of fact Book 
X is clearly not eshau.stive, for there are 
further rules for the partition of property 
after the owner’s death in Booh XI, To 
explain the omission from the Inheritance 
Digest of the rules about pre-emption in 
llanokye, Book Vlll, and the cognate roles 
in other Dhammathats, it may be con ectured 
that the Kinwun Mingyi regarded themes 
matters relating to inheritance only in a 
secondary sense and wished to confine his 
compilation to the texts dealing with the 
partition of property on the owner’s death. 
The same remark applies to the Kinwun 
Mingyi's Attathankepa Wunnanu, the latest 
of nil the DhamniathaU which contains no 
reference at m 11 to the subject of pre-emption. 
In my opinion the view hitherto taken by 
this Conrt and the Judicial Com mi as loner’s 
Court of Upper Burma is correct. The right 
of a co-heir aa such to demand that another 
co-heir .shall sell to him in preference to a 
stranger, is part of his iiilierited right and 
may properly be clashed as a matter of 
inheritance. 

The law to be applied is the Buddhist 
Law. As to what that law ia, the following 

• IVdCmo to Uaao Wnttbhim, [J. l*h©i, to*. 
EJitkm 

t Sardine Prise Ka^ay, p. 103. 
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passftgp from Co]. Horace Brotme's preface 
to tlie ManD Wunnana (U Tet To's Edition 
prinUd in 1$7?) is of interest: — 

The Doddhist Lna% properly 80*ca11rd, is 
contnine<l in the '*Pie*ta.gat.|hoon-l>oon'' 
(the three baskets) divided into the Tboet* 
tan, Wie-nee and Abhid haroma (or d iscoarses 
on discipline ami pre*einincnt truth). Of 
thi.s, \Vie*nee contains niany pa&sages that 
are law with refrard to the reli^ioos iisaces 
rf the people but the rules that govern 
inheritance, marriage, divorce, etc., among 
the laity are contained in totally dUtinct 
trorU.s known generally aa the Dharomathnt" 
or "the Dhanirnathat of Mana", which form 
no part of the Uaddhiat I^aw. These 
works in fact, a.s stated beft>re, nee more 
Drahminicn) than Buddhist and the term 
"Buddhist l^aw" when applied to them is a 
misnomer. 

Mr. Justice Irwin also dealt with the 
matter in Th^in Pc v. t' P**' (13) and remarked 
that the Duddhiat Law to be administered 
under section 13, Burma Laws Act, is **iii>t 
the Dhammathats pure and simple but on 
the contrary that it is a Customary t/sw or, in 
other words it is the body of customs observed 
by the Burmese Bnddliists, and that the 
DhammathaU form one of the most important 
sources of information about that body of 
customs. Further, customs have a tendency 
to change and the texts of a Dhammathat 
cannot be assumed to be a perfectly correct 
exposition of existing customs.” 

In his preface to the Inherits iice Digest, 
the Kinwaii Mingyi dehnes a Dhammathat 
as *'a collection of rules which are in accord* 
ance with custom and u«ag* and which are 
referred to in the settlement of disputes 
relating to persons and property.” This is iii 
accordance with Professor Forchammer's 
description of the Manokyeas a careful record 
of the laws, usages, customs and habits actually 
existing iu the dominions of Aloropra*. 

It is not necessary to consider how far the 
Dham math ate are of B uddh istic or igin. The 
Burmese certainly rtganl them as the chief 
repository of their personal law as BudJhista 
and they will no doubt continue to be the 
main guide of the Conrla in deciding matters 
covered by section 13, Borma Laws Act, with 
the reservation, however, that a rule or a 

(13) 3L. ^ 

•Tordin«* Priae Ef«sy, ^ 103- 


pr«ctice which is shown to have fallen into 
desuetude will not be enforced. 

It has also been argued that the right of 
pre*eDption hitherto recognised by the Codes 
has no real b^sis in the Buddhist Law aud 
it ia necessary to deal with this point at some 
length. Mr. Sandford'a two chief rulings on 
the subject are .Vgn Jtipaiug v. Hi Peir(5) 
and i/d S'gice v. Lh Bh (2). In theformer, the 
learned Judicial Commisaioner held (a) that 
when ancestral land has passed into the bands 
of third persona, the heirs of the original onosr 
have a right to the drat offer, all on Id (be 
p«»ase»aor wish to sell and (6) that one of 
the co-heirs of an ancestral undivided estate, 
should he wish to sell hia share, is bound to 
offer it first to hia co-helrs. In the second 
decision, the application of the rule was 
exleride<l to land which has been actually 
pariititined amongst the co<heirs. Tbs 
Judicial Commissioner relied on section 36 of 
Book VU and sectionl of Book VIILManukys 
section 4^3, .\fanu Wunnana, and section 211, 
Manu Thara Shwe Myin*. These Dham* 
mathata do not laydown explicitly (hat u 
man wishing to sell inherited land to an 
ouliider must first offer it to his co* heirs. 
But section 3U, Bonk* VII, Manukye, certainly 
provides (hat when a man wbo has bought 
land wishes to re-sell it. he is hound (ogive the 
Stti refusal io the sons and giwndsons of the 
oiiginal owner. Mr. Sandfoixl considered 
that it would he illogical to hold that a 
member of (he family i$ less bound to regard 
(he family interest in severing the ffl'nily 
estates than a stranger. Hence hia rating in 
XJa Kgtee's case (z). Though the rule requiri"* 
a atrioger to give the firstrefussl (o the 
descendants of the original owner Is meo* 
tioned. in the above casc.s, (he question of 
validity of the rule did not actually arise 
as they were cases in which the eeJIer w« 
a co-heir. The rule has never been authoH* 
tatively recognized by our Courts as having 
validity at the present day and it isadmiltsd 
by the learned Counsel in the present ceee 
to be no longer part of the costom of the 
country. However explicitly a parlicolaf 
■nsy be laid down in the Dhammatliatii •* 

»s clear, I think, that our Courts will Mi 


u Thet To'* Kdition* of Mona 
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adopt it if it a admitted on all hands to 
have fallan intodsaaetuda. The rale binding 
atrAngare baing^ therefore, no longer enForee* 
able, it becomes a quest ion whether the rule 
which Mr. Sand ford deduced from it so aa 
to restrict a’ co*heir alienating his share. 
ahouM not aUo he abrogated. There might 
be good grounds for abrogating it if it 
depended only on section 36 of Chapter VII. 
Bnt the effect of Chapter VIII, section l,has 
also to be considered. It is true (hat thi< 
aeetion provides no more than section 30 of 
Chapter Vil for the case of a co*heir selling 
to a stranger, but it clearly cnrtsiU aco* 
heir's power of alienating to another cO'heir, 
by requiring him to offer the land tir«t to 
the general body of eu*heirs and to let them 
decide which of them is to buy or whether 
more than one should buy in equal shares. 

It is noteworthy that the law of pre> 
•inpiion based on Chapter Vlll, section 1. wss 
officially recognised by the British Govern* 
Tuent in 1860, when tlajor Spark's Code was 
issued In s Government publication calle<l 
**Civil Code of the Province of Pegu**. It 
is described in the preface ae ’ en attempt to 
combine into one harmouious CikU the written 
law (t>.,as contained in the Maimkye Uham- 
mathat^ with the /rr W/ or local custom". 
The preface goes on to any that '*experiencc«l 
natives have been con«iiUeil, former judicial 
proceedings and precedents have been con* 
sidered and every endeavour has been made 
tn prepare such a Code of law as will be 
welcomed by the people and become the 
standard law of the Province**. 

Section 9? of Mignr Spark's Code is as 
follows:— 

Sauk sno HioMr or P«c*BMi'nuu. 

/'IF A person wish to sell his share in an 
undivided ance.stral estate, he shnold 6rst 
offer it to all the co*licir«. They may buy 
the share jointly or each buy his separate 
portion of the share, or one may buy in 
trust for the whole. a^orJing n* tha cn* 
hairs shall decid* among themoelve'i: the 
seller shall have no voice in the decision, and 
shall not bs at liberty tn sell his share 
other wi«e than they, or a maiority of them, 
shall decide'*. 

There is a reference to Manukye. Book 
VI n, section 1, in the margin ii> the authority 
o\\ which section 97 is based. It will be 


Dot ice i that Major Spark'« Code applies the 
rule only is undivided ancestral estate. 
Also it may be noted that section 97 is not 
included in Major Spirk'a chapter on 
Inheritance (Chapter VI) but in a chapter 
headed ‘*Of immoveable property" (chapter 
VII). 1 mention this matter only as showing 
that shortly after the annexation of Pegu, 
the law of prtf'Cmption was regarded by the 
Uriti^h Authority as part of the existing 
Cuxtoinary Law. 

Section I of Chapter S, Mannkyc. begins 
with A ebssihention of hindK into 
(literally derrd nnd (l[tGrAlly 

lii'e lauii). lf//rfAc lands sre those which 
were held A) an appanage or emolnan*nt of 
some office (r. g., laniL uttiichcd (o the niliee 
of village headmen) <ir hy Aoine feudal 
tenure (e. g.. landn assigned to a company 
of soldiers fnr their suhsistence). Mvfsliin 
lands are all kinds of private land. The 
MgefAc lends were impartible, descending 
lineally whether in the male line or the 
female line with the office oraurvicein respect 
of which they were allotted and they were not 
liable to partition among the heirs of a 
deceased holder. The distinction between 
and is now of merely his* 

torieal interest. Thera lire sUU 7Vir<ggiV' 
landa (head mini's allotments), bnt such lands 
are altogether inalienable. In b'ppcr Burma 
they are a species of Slate land, while in 
I/ower Burma they are held hy the headmen 
as lesseee from (ruveniment on special con. 
ditions In the present case ae in all cases 
where a right of pre*emptiuii is claimed, wo 
are concerned only with private land which 
in former times would havo fallen in the 
category of 

The section deals with two cnees in which 
a right of pre*emption is given. The first is 
a case of sale amongst blood relations (* 

•••••)- In such a esse fhe 
land has to be offered to all those of kindred 
( * * Amyo) with the seller who have an 

interest in the inheritance ( * * Am we- 

sting) i. r., the inheritance to which the land 
appertains. 1 think the seller's codietra are 
clearly indicated by rho term A /ago Amiee* 
xai’ap. If one of them hoe bought while 
ar.other has refused, (he tatter can still 
come in within a year and claim an equal 
share (•) in the purchase- From the con* 
eluding words (•••#•♦*# 
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* * *)as wall as tha opening* 

words cited ab^ve. it ts cUir that the 
seller and the purchaser all bslon; to the 
same tamil/. The second case relates to 
transactions between persons interested*’ 
!• ♦). 

Xhe seller cannot sell to one of the 
persons intereste I without llrAt offering to 
all oC them anl they arelodecide .iTiong^t 
themselves which ol them is to purchase. 
In this esse als >, it a»ems th it the (ransiction 
contemplated, is between coosangui neons 
relations, for it is provided that if the 
seller refo<9S to abide by the decision of 
the "persons interested" as to who should 
buy, he must bear all the etpenses of the 
resulting litigation an I 'may not pleat as 
an excuse descent from a comm »n great' 
grandfather.*’* 

The passage 'he may not sell to ai»other'* 
<•••*) appears to he 
merely an ampliliention of what prec^es. 
By "another" (* *) in this context, I 

understand the writer to mean another of 
the "persons interested." It is not equivalent 
here to (* *)a stranger. 1 cannot 

anderstand the writer's obiect in sisting 
(he second of the two cases, for it seems 
to be already covered by the ttrst. "Kt let ions 
interested*' are nil incladei in "relations 
interested In the inheritance." 

It is neceseary to note that according 
to the Kinwen Mingyi's palm-leaf (ext in 
the Bernard Free Library, the case whi:h 
1 have referred to as the second case does 
not relate exclusively to land but to 
ammate or inanimate property. 

Richard eon’s translation of .section 1 
Book ^IIC, is incorrect and the translation 
given in dfpLnp v. d/a Baie (5) miw 
contains mistakes. I have prspAred n fresh 
traoeUtioQof tbe relevant ports of the sec- 
tion aud append it (o tbie Judgment. 

It is remarkable that while a co-heir Is 
espreasly restricted if he proposes to sell 
to another co-Ueir, there should ^no express 
rule curtailing his power of alienation to 
strangers. The explauation is probably that 
the case of a sale amoug relations is to 
be taken ae an extreme ease and this 
ooujectore is to some extent supported by 
tbe oeourence of the word (* * even) in 


the introductory clause. Tbe oUqss (* 

* * *) means "even amongst blood 

relations'* nnd dir. Sandford was, I think, 
Justified in inferring that if such a reetriotion 
is imposed on a co-heir selling even to 
another co-heir, the same principle should 
apply with added force where he proposes 
to sell it to a stranger. This seems (o be a 
re^isonahle and equitable construction haviog 
regird to the want of precision in the 
Dhamtnatliats and the elliptical language 
of this and many other pi^sAges. 

The extracts given in Sga ifpa/up'e case 
(^) from the Maiiu Wunn&na and the Manu 
Thara Shwe Myin are hardly relevant, for 
the aetnil texU show that they relate 
only t> J/yeMe land. It mvy well have 
l>»n the policy of (he ministers and others 
who compiled the Dhanimathats (o give 
apsHal facilitiei fur pre-emption in the 
case of .Vpr^Ae lands which formed 
the moans of aubxistenee of large rinsm 
of State servants. Moreover, these teste 
do not tooch the Cise with which 
we are immediately concerned, namely, 
that of a co-heir selling his property to an 
outsider. The Mfjnn\n\ test relate) to 
the case of an outside purchaser’s children 
who desire to ro-sell the land. The 
Thara Shwe Myin deals with the right of 
rrrlewp'ifxs from the outside purcUeser 
by the children of the originU owner, a 
a right which admittedly does nst exist 
at the present day. 

Section W* of the Winicchaya Pakasani is 
relied upon by Mr. May Oung as supporting 
the view taken in Mr. Sandford 'a rulings. 
But no great weight can be attached 
to it. It provides in general terms that if 
UoJ is to be sold, the co-heirs (* ^ 

* •) should b» preferred as 

parchami to neighbouring house -hold ere 
ani Un l-owoarj. But it lays down no 
procelure for pre-emption like the procedure 

ii) the Manukye, Book VIII, section L 0®“ 
it read « more like a moral precept than a 
positive rule of law. 

The only other authority cited at tbe 
hearing is eectioo 309 of the Inberilauce 
Digest, which gives an abitract ot 
ManuWye. Bj?k X, section 56, an/ « 


vor *'OoiQiaen Aaoeetoi^’, 
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the cogoate Uxis in other DharamathaU. 
The texts in section 309 provide that when 
a ehildUss hDaband and wife die one nfler 
the other t. e., at a considerable interval, 
certain distant relatives of the last to die 
shall iuherit the whole of the joint estate, 
bat the relatives of the Arst to die are 
given a right of pre*emption as regards 
his or her hereditary property. The words 
hereditary properly" in the Knglish 
translation of the hlanukyei eecti^n SA, rorrea* 
ponds to the expression (* * *) in the 

Uurmese end the same expression occurs 
io the Dhamtoa and Amwebaii extracts, vrliile 
the Dayajja oses the form (* * * . 

From the use of the word (* *) (meaning in 

the context "tine of soeeession"), I think, 
that the hereditary property referred to 
here is the impartible property which 
descends from father to son ns an appanage 
or emolument of office, rf. texts in section 
30 of the Digest. In the case of land 
thia would, of coorse, be .tfpetA*. It nay, 
therefore, be inferred that the right of 
pre emption spoken of in section 309 applies 
only to Ifytlhe and as already remarked, 
we are not now concerntd with rights of 
pre emption which existed in respect of 
such land, 

It may be said, therefore, to sum up 
this branch of the matter, that the 
Manakye Book VlU, section 1, is the only 
text which furnishes sub»(antial basis for 
Mr. Sandford's rulings aboat pre*ei&ption so 
far an J/pcMin l«nds. ordinary heritable 
und transferable lands are concerned. 
Out looking to the pre*eioinent authority 
of the Mtnukye, 1 think the Courts shoald 
continue to rscoguise the right as an 
integral part of the Ooddhiit Liw of in* 
heritance. 

It haa been arged that the custom is 
archaic and that it U ansaited to tbe 
present order of society. It is archaic in 
the sense that it is of ancient origin, but 
there is no reason to Jiold that it has 
become obsolete. With reaeonable limits* 
tions, the custom shooUl not operate a^ a 
serious clog on transfers of Und, and in 
any case we cannot reject it merely on this 
ground if it is found to be so integral part 
of the Buddhist Law. 

Touching the origin of the right 1 doubt 
whether it U derived from the alleged 


desire to keep the family estate in the 
possession of the family (except perhaps in 
the case of IlyrMe lands). The ordinary 
rales of inheritance in the DhammathaU do 
not sperially favour (he concentration n£ 
land in the same family. They pr >vide for 
the partition of the extate nmoiig sons nnd 
daughters on the death of their parents. 
Each son who marries, starts a new 
household of his onn and the married 
daughters leave their original lamily alto* 
gvther and becom* merged in. the families 
of their husbaiHls, taking their s haves of the 
land with them. And so the family estate 
in the ortl inary course is bit>ken up. it 
seems more likely, therefore, that the rulei 
as to pre*coiptum and the rules (now ad* 
mittedly obsolete) i‘ehi(iiig to re^parchase 
by relatives of the original seller were 
founded os a general rijuitable notion that 
members of the original owner's family 
ought to be preferred to more strangers. 
The wording of section 9.^, Winicchaya 
Pakaaaiii. gives colour to this view: *''rhie 
man is our kith and kin; this land 
is the land of our family. If he (lesires to 
sell he should sell to us (rather than to 
strangers).*' Or it may be that the law of 
pre*emption was taken bodily from the 
HitMlos and incorporated in the Dhamma* 
thaU without any distinct perception of its 
object or effect. 

Turning now to the particular question 
raised In Mr. Justice Parlett’s order of 
iwference, 1 think the decision must depend 
on the construction of the Manukye, Book 
Vlli, section I. Mr. Sandford’s ruling in 
.Vpa case (5) Adoiittsdly goes too 

far in recognising the nrchaic rule in Book 
VII, sectioQ 36, as existing law and we have 
to decide whether be went too far also in 
Me iVpwf't case (2 , in recognising a right of 
pre*eDptioQ as regards family property 
after it baa been partitiooed among the 
co'heirs. Mr. Sandford cited no express 
authority for this decision. He app«ars to 
have thought that thr right of a member of 
tbe family to re*purchase land that was 
formerly part of the family estate was a 
necesaary corollary of the now obsolete rule 
reqniriog a stranger who wishes to re*sell 
to give the 6ret refusal to members of the 
former owner's family. In Skto« Eik Kt v. 
TKa Hta Auit^ (1), Mr. Justice Fox refers 
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only to ySyr.ing'< cas« (5) and not 
mention Mr. Sand font*** ralin? in i/*i -Ynj/rrV 
case (2) at all. He held that *U|>on the divi* 
siou of the property amon^.H the children 
of the plaintiff's grand -parents earh child 
took the particalar lot or lots whicli fell to 
him or her free from all oblrgntion.s 
regards pre*ecnption, ahd n f’>rf{nn the <lr* 
scendatits of each child alxo ttxik the lot or 
lots which devolved on each of them re-- 
pectively free from «uch (d>li|ptlioii." 
But it was not necessary t*) g> to this 
length in Shtc Eik Kt'i caae(l), f<>r the 
plaintiff was not a co heir with the defend* 
anU and had no right of pre-emption even 
according to the principles deduced by Mr. 
Sand ford. 

The subject was again discussed in the 
Upper Burma Judicial CoinniK<ii>iier’s judg- 
ment in Squ Tin v. Shn't On (4J. Mr. Shaw 
dissented from the decixion in Mrre Eik 
Ke'i ca<e (1) and decided that the Dhamma* 
thats contain provisinrui which give a right 
uf pre-emption to co-Ueirs in respect of 
divided as well at undivided property. 
The learned Judicial Commissioner did ihH 
isentiuri the portions of the UhammathHU on 
which he relied as establishing this pnipoM- 
tion. The only texts referred to in the 
judgment are those abstracted in section 
309 of tbe Digest and as remnrked above, 
these texts contain interna) esddeiKe that 
the right of pre-emptinri which they gi\r. 
relates only to impartible propeily falling 
under the heading of Jfye/Ae. For pre* 
emption as regards land, we have 

to fall back on the Manukye, Book Vlll, 
eection 1. The persons who are given the 
right in that section are all those of the 
same family 'interested (or concerned J in 
the inheritance.’* (•••••••).! 

would translate these ^vords compendiously 
by the English term co* heirs.*' it would 
include all the relations of the seller who 
h«ve inherited the property jointly with 
him from a common ancestor. Ordinarily 
each co*beir has an interest lu the eomoion 
inheritance until the separate shares are 
ascertained and distribated. but once he has 
acquired bis individual sliare, hie interest in 
the rest of tbe inheritance is at an end 
It might possibly be beld that the words of 
the Dhammathat are not inconsistent with 
the survival after partition of a contingent 

nterest in tbe other co-heirs' shares limited 


to the everewe of the right of pre-emption 
iji csHc of sale. But this would certainly 
be a slriined infer pre tatinn, and I am not 
propired loxay thnt we should be jastifled 
ill acting up<>n «uch a very slender basis. 
A-i noted alnve. the rule as embodied in 
Major Spark’s C*.>le, applies only ti undi- 
vided properly. In Mu .YgircV cise (:^) Mr. 
Siridfort) cvtcijJed the rala t> partitioned 
piMperty, liecaase under the Dhamnmthats a 
xtnngcr who lia« obtained pi>Mes«ion of land 
hy purchase was hkuod when re*selJing it, (0 
offer it first to the original owner's heirs, and 
Itecause it seemed illogical to apply a differ- 
ent rule to a co-heir selling land which he 
bad acquired hy partition. He thought that 
the principle of tho rule, namely, the main- 
lenaiice intact of a Ttmily estate applied 
equally to Iwith cases. But the rule requiring 
a purchaser of land wlio re-se)U to offer it 
tirst to the original owner's heirs, is ad- 
mittedly obsolete and wa4 probably obsolete 
•t the time of Mr. SandforJ's judgment. 
Also I have mentioned some reasons f«>r 
thinking tlial the supposed principle^tbe 
naintennnre intact of the family estate-^ 
has no real exHlenre. In the absence of 
any clear authority to the contrary io tbe 
Dhammatbats, 1 think it should be held 
that a co-heir on pirtitiori acquires his 
individual share free from any obligation as 
regards pre-emption. 

I would, therefore, auswer Mr. Justice 
Parlett's reference in the negative. 


As tbe existence of any right of pro- 
emption has been questioned in tbi.s csss, 
it appears desirable to Jay down explicitly 
the extent it which tbe Courts can recogoiie 
such a right. Premising that it applies only 
to undivided irherited lands. X would deduce 
from the Mar.akye that it is exercisable by tbe 
co*heirs collectively. The following remarks 
of the Judicial Commissioner, Upper Barms, 
(Mr. Thirkell White) on this point appear 
to me to express the intention of the 
Maoukye carrectlyj — ‘The law dots not ex* 
pressly allow one of several co-heirs t® 
require a proposed sale of land to be made 
to him individually. Tbeoff^r has to be »ade 

to tbe co-beirs and they most decide 
themselves whether they or any of them wdl 
exercise the right; if they cannot agree, 
apparently the owner would be free to sell 
he thiuks Hi. Bat 210 doubt one of several 
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co-hftirA can ane to act asicfc a sale to a 
stranger and to enforce the right to pre>empt, 
making a\\ the rther co^beirs parties to the 
snit '* Mtiung S^ue Nyun v. i/a (3). 

I wonld dedaee farther that the right 
2 an he enforced only against the per.^n 
who inherited the bud jointly with the 
olnimanta, that it lapses on his death and that 
his heire fake the land free fmm all obliga* 
tiop flfl regards pre*emption. The persons 
who can claim pre*eniption are the sonriving 
joint inheritors ami the heirs of any who have 
died. The right most be asserted promptly 
and the fall price paid by the porchaser 
most be tendeied A sale to an outsider is 
not nvalid alt taiVio; it is valid and holds good 
onlesA avoided by the co<heirs in the exercise 
of their right of pre emption as above. 

Jtrferencf antteere'I lu fk€ uega/ice. 

Appenih'e to Hr. Jiu/te4 Ttgomty'f /K«/pBirN/. 

(TasNAUTioy or as lb vast eASSAOBs raoM 
MANi’xve, Book VIII, ibctiok l.i 

Kicellant ruler, lands ore of two kinds as 
regards righta nf ownership in them n' : 
Hytthf {&. d)nJ Uii<b) and i/ee.Aj'« (i>. 
live b»icb.» lands are soldiers' 

lands, lands given to companies of soldifrs, 
lands allotted with delinite boondariea by 
the m'>nnrch for the subsistence of headmen, 
governors, land measurers, forest olBrers, 
clerks and other officials, lands worke*! and 
enjoyed by superior officiub and descending 
Jineally from father to son for many genera* 
tions. J/ycrAm lands arc lands other 
than the aforesaid Myeffie lands. They com* 
pHso ancestral lands obtained by inheritance, 
lands obtained on the former occupier run* 
ning away, land which has been worked 
openly ami wit hoot interference for ten 
years, (waste) land obtained by clearing 
tlio juiiglo, land allotted {/i/. given) by 
revenue ofliciah, land measurers or superior 
ofGriab. Time it is said as regards land 
allottod hy ro venae uHieiab, land measurers 
or superior officials, land worked withoot 
the former) osners interference, land 
worked after ebaring the jungle, if the 
owner of any soch land sell it outright, 
let the buyer have the right to work and 
enjoy it, During tho seller's ]ife*fiiDe he 
ehall not redeem. If, however, the buyer dies 
in the seller's life*time, the seller may 
redeem. If the seller has died (i. e,, before 
the boyev) aod tbero ia an office 'bearer 


(* • *) let him redeem if he M'ants to 

(t\ e., after the buyers's death.) 

• e • • • « 

Ev 'el lent ruler, as regards the aforesaid 
.VyWAr and M(/f4 nt lands, even if (the 
claimants are) parents, grand •poieiit:^, re la* 
tions, ch i Id re n, gra mlc h i I d re n , groa t • gra nd • 
children, brothers or ^islw>, they ^balt not 
redeem any such land. If the land haa 
lieen sold outright, let it be owned (by the 
buyer.) AltUougb (the riairnatilx are ) truly 
wit bin the seven degrees of kindied or sons 
or gmndsons, they shHl] ix>t redeem the 
land. As it lia.s W» sold, so let it he 
owned. 

If there be u sale of (any of) the aforesaid 
UihIs even among relations (* * *) let 

every one of the related CO* heirs (• • • ♦) 

!>• asked. Wliicliever says be will nut buy, 
let him remain. Whichever says he 
will bey. let him buy. If any nf 
the relations who, un being a^ked, said 
be would not boy, ia>«, after another 
(of the related ro.heirs) has bought, "let 
me share equally in (be purebano' - if a 
year has elapsed since (he time uf buying 
and working (the land), let only tbs psrson 
who originally bought owu (ths (and). Owing 
to the delay let the peraun who said hs would 
not boy, have no claim to share in (be 
porchase. Jf only a day or a month haa 
elapsed aince the baying and aeUing and one 
of ths related co*beir says "1 said formerly 
that ( would not buy. Now t will buy," the 
person who has bought shall not refuse to 
eell on the ground that there was formerly 
a public refusal to buy. (Ths (wo parties) 
ere relations; let (boso concerned buy and 
eelles become.s relations. 

A person interested (* * *) is about to 

sell anltuate or Inanicuate property* and he 
says to all those who are lutercsted:— "Please 
buy. I am in debt and have to pay up." If 
tbero IS to be a purchaae (in such ciicum* 
stances let alt who are Interested purchase in 
equal shares. Otlierwlse, If one should say 
"It is well to sell to me alone, J alone 
ebon Id buy", let the purchasers decide among 


STbe words "uximeie or in«njo)«te property’* 
do not oecor in RichenUon’e text. 
TNmo words, kowew, am ia the Kinwon Uiagyin 
pein W c*j.y of Manulrye, which is probehlv 
authontic. . . ' 
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tViem«elveA wlio ftSmold boy and trho shooid 
not buy. Ha (iV. such an individual cUinjant) 
aha)) not addrasa himaa)f to the se)]er. 
Otherwise if tlierc U a sale to one on)y (of 
those interested) without the knowleilce 
of the others, the seller U at fnnlk. (In 
auch a case) tlie buyer bavin? been ejeete<l. 
let them 0. r.» all those intrre«te(i) decide 
whether he ahoald bnj or not, and )rt (he 
seller take iMck hia own. Let (tlio«e 
interested) decide who should boy ami let 
there be n sale arcor<)iiig ii> their decision. 
Tf the seller then says he will not sell (/. e. 
to the person «o .nelected) and a hw suit 
follows, let him bear the costs. Let him not 
Hell to another. As to the coets. lie shall not 
plead descent from a common ancestor, let 
him pay them. 


MADIUS HIGH COURT. 

SCCONP Ci' iL ArPkSL Xo. *2H7t or 191 U 
September PLV. 

rres«Nf:~Mr. Justice iSadasiva Aiyar and 
Mr. Justice Bakewell. 

MUTHU OOCNDAX— DtrexoAHT No. 1— 

ArreiXANr 


ler^Ns 

AXANTUA UOUNDAN—HtAiSTipp- 
Rt^P'JXOHXT. 

A’elWniCrUi' .(lY fy %.f IfikHe), It. la, 

Act (IX «/ 1U0(»). t, ttS^Frrscitp*iett*»&mfmt, tmfnifi. 

fhn «/— Pntceet/r* enA q^h CHjPfmriii, tnffHiHf *J 
— r«^M tj/ •ft'VitHt vKntf. ffitriUrt prvrtnfi, 

4n}ntfn%r»t [fff frvm h€*nf prnftHte/t*. 

filcrc verbal i]i«pu(c« by a Bvrvioii owbrr. wliivli 
dll H'A VRiisc inicrrupliiie ur ubsiraetion (a the 

ciijoy>MCMl of on ca«ciMCB( by the 4tominout owner 
di» niA prevent (l« oujoyiiivat frun beinjc |waveoL4e 
HO at tv btirtliv nct|iimlioii u( a nreacn'M ire tic 
thereto. Ip. MO. ci4.2.) ‘ “ 

Knowlud^u and Bc(|uicsvvucc vii the part of a 
aorvlene owner ura nut noceasary for tbe acoatM. 
llun .rftt preacriptive raiamcbt uiMler the UmicotMin 
Av(. [p. r^l. col. e.) 

Per 8ad«"ufl A*s«i , I'be eapn*#«io», 'pcneeuUe 
oujoyaiont* iuosna tliac the Joiohiaat owoer baa 
uentbur been ublticcd to rc<oort (o phvtical forca liin 
aelf nt auy time Co exoreiao Ida right within the 20 
yasra espiriag within two yeora of cbe auii uvr 
had ho bcco prcraatcii by Clio uso of phyatval fiK^ bv 
Clio aorvteaC owner in hia enjoymenc. (ji. ’ 

itattAA V, An^u*. e App Cuft. 740; SO L J U K r:^ 
** L. T- 844; 30 W. B. I *1; 40 J. K m, pafm-H oT' 
6«ctiooaH6 aodSTof tha Liaitation A«c donor 
pply Co cases anaing m terribwiaa to whUa. 
ndiau fisjWBicuU Act, me, oppu*#. Cp. cot 10 


iim 


Seeii«»n 1o of the] Indie n FaBsmeoca Act, 
•• only nnnedinl in uatnre and is neitber pro. 
UiWcAry nor etiiauacivc. Je dooa net oxclnde or 
iMerfrre with .rfb-r titles and modoi* of aetioirin/f 
••ivuivni*. Where open on joy utcnc has taken place 
for H lun? ft.rioH «»f yoora. title by prescription la 
iHV|uirod mdopemlfiilly <f the Statute and a aait to 
••aralilWi ihi« ritfhi van l>ruM?lit within 12 yosra 
after tie* ob«irurf*on, 'p. .»32, c<il 3,] 

K’frnp-tH X>-iuiinttt, V, itrroHiU ZnmtHtlfir, S M. 2W{ 
0 IcmI Jnr 4**."; .Irar v. Sftrrfftrg o/ff/>ile/or 

imJtu. > 1 , 236: f'f/fj/t Knit/rji v. fCnivr. 0 D. -Oi 
.IHh/ .Jfr.Ac.r V. /{tjHM 6 C 813; Kbj/a-A Chujuifr 
f. V. Cfrutty /tome.i', 7 C. H?; 6C 1. 

K, 3»»1; CA.I'n St- Mukttr v /A4 *un>( Cbvudrr TArtleer, 
« C, V30: IOC. L. Il..'»?7; .I/'mh r. Chunkier 

H’V- Chtn-Htf,, 10 C. 2 > 4 ; ///r^y'nvtAdA< itkSmtdAi 
y. B-tJilAAi 14 h 323 and Ti-Aan CAnadte 

V. .V*i M'ui .7"> C. MSI. folJowed. 

.Vn «>n*c«hi'iM by Hlaiiifeiy prvrcrl|Kimi ciiD/iot 1.0 
Bri|uii«Ml under •e\M»on ]\ jMinicraph .7, of the JncILn 
.^4.4 nuU’Hi) and until die vlaiin thereto 
hat Wn vmilealed In a anit. j j». 3S3. rol. J.') 

.(AW V. tl ulhnlM,. >7 Jiiil, Caa, 33; 10 

L J- 337; !(•• , v Al^uf //v^-whi, 7 C. b. B. fiffli 

7 I . A 240. li C. 304; 4 SJiome I,. U, ?j 4 Kar. P. C, J. 
IMJ; H Suih. P. C. .1. 8(6: 4 liid. Jur. ^30 niwl J/yuton 
• • VHm IVh ifc.yA. f|f)0«) I Cb. 107; 77 L J. Cb. I''* 
IK I*. T 4*8. fidh^wed 

ISt /IhX*. H«/i. J.-^Tlie wonla 'fw^KX'shly and c>(H»nly 
oiiyiy.Nl by any |icr»nir oLvurrinff bi the third 
inraprajdi of Mxtnm (.*> of the I ml Inn Kinivitii'iile 
Ad. mean (hat the )rer»fm n*ho elaioH n rttfld o^’er 
|tr>»|wny nf a 1.1 »l her ntiiyC not Jiutv deprived 
l»iai <tf I hat riifht by the use of ft>rw or secretly, or 
M« ocltcr «or«U. ihr ui« iniiat U- 'are it a^* eiem*. 
The aiifda *|WHceubly’ an<l ‘ojmiily’ iiidlcnle the 
iiianner in whivli the d nninaiit ^mner iriurt conduct 
bimself in hia um> i»r enjoy moDt of the aerWeiit 
•eaeitieiif. Tliv cofiduci i>f the urnient vwoor ie 
ii(.tnalerial. vm' 0 |>c bo far iia it ifues to aliww the 
nature of tin* nm.r bv tbe ilouiiuaiii owner, ^p. S33i 
cvl. I.l 

S«cAiu{ ippeal ncsibst (he decree of (he 
Court of the Tempursry Sobordinste Jodffeol 
Trichinopoly, in Appes) Suit No, >«7l of 19l5^» 
on (he file of the District Court of Trichh 
nopoly, preferred agstnat tbet of the District 
Uansif of Knrur, in Original Suit No. 670 
of 10.1. 

b'ACTS. — The suit wss for (be estsblisb* 
meet of a right of way over (J»e defr^®' 
6n(s’ land and for a permnnent inionctioo 
rwlraimijg (he defendants from in(erferiog 
with the plaintiffs right of way. 
the lower CouHs upheld the plsintiO* 
right. The 1st defendant appesled to the 
Digh Court. 

Mr. K. S~ Oitneta /per. for the Appellsoti"^ 

The right claimed l>eing a prescriptive e**®* 
meot, the suit is dearly barred by 

lb of the Easetneots Act aod section 5^ 
of the Indian Limitation Act. The enjoy' 
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jnent relied upon hns not been peeceAble 
but contentions. Oral protests and criminel 
proceedings, though sobsequently c'>mpTOniis- 
ed, Are eudicicnt to prevent the A«|oi*ition of 
0 , statutory eRseruent iDrtf/on v- Angni (1), 
Baton V. The .^twansea Water icorks Co. <J), 
A/wAnm»md Mann./ v. Ah mint (:0, 

Kcitar Sii/h v- S‘Jiau lot! (4). 
Uoddnid on Kaflemeiits, pigt* *^<51, and 
the cases therein cited. IVdv also the 
definition of 'peaceable' in .Stroud's Jtidirial 
Dictionary]. Such prote.»ts and criminal 
prpceodings evidence the want of ncqaiescence, 
which forms (be uiisU of the the«iry of lost 
grant under the Kngli<h Law. Vi.K- M/i>» 
V, (1) and Peacock on Ra.sement't. 

pugo Its. Aguin, the 6iiit \i not in time, 
as it has not been b^'J^gllt witbin two 
years of such peacealle enjoyment. Further, 
a pweriptivo right such ns the pivsent 
can only be accpiircd and perfecte*! hy a 
suit and decree and in the absence of ttuy 
aucli, the present suit fur injnnctioti J.ivs 
not lie, i^ultai, rUima^t v. WaliHlta’, (o), 
Jlun I ,r.ar.ini Kaelu v. tia.teshhhai PHr^u. 

thambhatHi), Ihmou v. Vmi lien fttryh ( 7 ). 

Wr, 1 , liafh>htu»,iua//,t»n, for the Kespinid* 
ent, argues cou/in and contended (hat what 
was set up wae a mom/d or eustomary 
right and not statutory piwription and 
that on the facte found hy the Courts 
twlow, the decision in plaint iilV favour was 
quite con vet. 

JCLUiJENr. 

SAbASiVA J.— Tlie Ut defendnut is 

ins appellant. The suit was hrojghtclaiuicrg 
the following reliefs . 

(1) The establishment of the plniritifFa 
right of way, marke^l A.B in the plaint 
plan, through the land of the defendant on 
to the plaintilf's land: 

(2) For an injunction to the defend a nU 
to remove the fence which they put up 
across the path aWut IQ raootJia before 
the suit: 


(1) 0 A V)>. Cns. 7JOj 50 L. J. g. B-OWI: *4 1. T. Mb 
80 W. H. lUj. 4^j J. I* lag. 

(ii 1 17 B. R yo L. J. g. B. 482s J5 Jiir. 075; 
J7 g, R. V07; fW R. It. 45A, 

(9) 24 riol. Cus. (26;! 9 A. b. J. 4lo. 

<4) VS Inil. Cks. 405; 19 A. l.. J. 

(AJ n Iml Co*. 92s to A. L. J. «7 
(6) e noni. L. K. noi. 

a> (1008; I Ch. 1075 77 L. J. Cb. m, « U T. 47S, 
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(*0 For the i.ssuing of a permanent in- 
junction against (he defendante’ obstructing 
the path. 

The lower A p pel la I e Court (as I read 
Its judffraeijt) camo (o the following con- 
Clarions: 

L») The pliuntiff and his predeceasors*in- 
tide (i> (he dominant tenement, were using 
die plaint path for much Iniiger than 
-d yen IS l»efote (he interruption took 
place in .Sfp(einbcr lino by tho act of the 
defeiidantH putting up the fence. (Tho Kuit 
waa brought in July lOU nod the evideiim 

of (bo |•Uil,tir- ;»ml witness speaks to the 

enjoyment for 4«J years'!. 


(h) T bough the Ut defendant obiected 
to (he phiMirr using the way in 1907 ov 
liV*, (he plaiiitilf did actually continue to 
enjoy the right of way (ill il,e fence was 
put lip in .Septemlier piu. The plaintiff 
Kiya >0 his evidence "the path wa^ not 
dosiHl" till iRKh "the pathway was closed 

01 . 1 / b.e or si% d.iy.< prisir (o (he tiling of 

the suit. I think the won! “suit'' in this 
scntimce is n n.i^dke for the criminal 
coinpIsMi.i which xvsu ided in August or 
Sep(enibtfr |Pl(j. "J^fore (hut (ho defend. 
an(8 were iJifn-riny ornffg." 


(r) The suit was .Hit banned by the two 
year*' rwihx] of limitation prescribed by 
the LimrtHtion Act na the cause of 
action arose only in 1910 witbiii a year 
before (ho suit and not in 1908 or 1907, 
tbo plaintiff iK»t having had any intermp. 
tinn or restriction in the enjoyment of his 
rights. 


On these lindings, (he decree of the 
District Mnnsif in plaintiff’s favour was 
cniilirmed hy (bu lower Arpeltate Court. 
Mr. K. «. Uanexu Alyar, Vukll for the 
a ppci la ut, argued 


(tf) (hat the oral objectinna and disputes 
admittwlly raiseil hv the Utdefendant (see 
Kvliihit III) in 1907 and 1908 prevented 
(hr plaintiff from artinlring a right nf 
easement hy prescri|»fio« nnder section 26. 
rlaose l,nf Act IX of 1908; 

(6) that section 2$, clause 1, of Act 
IX of 1908', means (if 1 understood his 
cnolention aright), that a anit hpought 
more than two years after saob orti objec- 
tion aiid dispute raUed by tlie defendant 
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entailed the dismissal of each & sait aa 
barred by limitation. 

It muat be pointed oat that sectiooa 26 and 
2? nf tbe Limitation Aet are not applicable 
to cases arieinB in territories to which the 
Indian Easements Act, Y of 1882, applies. 
(See sectioD 29, cUose 3, of the Limitatron 
Act.) The question even as reB^rda an 
easement right claimed under the statolory 
prescription is, therefore, strictly not one of 
limitation as was supposed by the lower 
Courts and as seems to have been contended 
by the learned Vakil. The question when 
wbat might be called an easement by statO' 
tory prescription is claimed by a plaintiff, 
is whether under section 1& of the Easements 
Act (which applies to the Madras Presi- 
dency). the prescriptive right by enjoyment 
for 20 years has been acquired by the 
plaintiff. As pointed out by Chanier. J.. 
Id Sultan AhniaJ v. Waliulhh (5): 
'The Hfth paragraph of section 15 of 
the Easements Act seems to render it 
impossible to acquire a statutory prescriptive 
title to an easement unless and until the 
claim thereto has been contested in a suit." 
See also i?ojVup Koer v. AWwi Hossein 

(8) and tbe judgment of Lord Macnagliten 
in Rifmau v. Van Dun Burgk (7) eouAtniing 
similar provisions of the English Prescription 
Act. As Peacock says in his book on 
EasemenU at page 435; "The right is 
created upon the bringing of tbe Brat 
action in which, by reason of the claim 
having been brought into question, it 
becomes oeceessry for the person claiming 
such right to possess it for the purpose 
of bis action or defence." 

Hence tbe question is notone of limita- 
tion as I said before, but is one as to 
whether the enjoyment which is necessary 
to acquire the prescriptive right, hea been 
peaceable enjoyment and enjoyment as an 
easement without interruption for 20 years 
or more and all these to end within tiro 
years h<;«>i‘s SMi't. 

Mr. Oaneaa Aiyar neat contended resource- 
fully that tbe enjoyment in the 
present case could not be considered 
peaceable (see the first paragraph of section 
15 of the Easements Act) op to m'Miu 
two years before suit, as (here were wordv 

( 8 ) d 0. 394 (F. 0.); 7 C. L. R. 62^ 7 J. 1. 240 . i 
Bbome. L. B. 7; 4 6 er. F. C. J. 19^ 3 gmlb P C UJ 
ei0j 4 lad. J«. 630. ‘ 


quarrels from the end of April 1907. wbsu 
tbe 1st defendant purchased the seevieni 
tenement, till Jnly 1909, when the period 
of two years before tho institution of the 
suit began. The short question, therefore, 
remaining for consideration (sssoming that 
the plaintiff claims his easement right by 
reason of the statutory prescription) is 
whether the verbal disputes which caused no 
inlerruption to the enjoyment of the easement 
right claimed by the plaintiff prevented tbe 
enjoyment being “peaceable" lo as to 
prevent the acquisition of each prescriptive 
right. 

It is rather curious that there esems 
to be no clear and sufficient authority oa 
the question, whether verbal disputes which 
do not cause interraption or obstruction 
to the enjoyment of the easement preveot 
the enjoyment from being pesceable. so 
that the plaintiff is precluded from relying 
oil each enjoyment ks forming part of 
the 20 years’ peaceable enjoyment necessary 
to give him a prescriptive title. 

Mr. Qanesa Aiyar baaed several of his arga* 
ments upon the historyof the origin of prs* 
scriptive rights in English Law. I shsll says 
few words on that question, as they seem 
to be required to clear the ground of 
irrelevant matters. There was. in the first 
place, the fiction in England that easement 
rights, where they do not really arise 
from an express grant, most bs supposed 
to have originated in some lost grant from 
the owner of the rervient tenement The 
very widely differing opinions (about eighteen 
were received) given by the learned 
English Judges in the three stages through 
which the case of .fnyte# v. Daffon (1) peaatd 
(See AfiffUf v. Dalttm (9), Jnfiuu ’I* 
I^ltan (10) and Dal/m y. An^ut (l)J 
show tbe subtleties and hair-splitting which 
even the most powerful intellects bsve 
resort to. when rights are based up®® 
patently false fictions instead of patoml 
rights. The presumption of a lost grant 
made in the old English cases is said by 
Thesiger, L.J.. io the Court of Appeal to be 
not a prtuumptio jurit ti du jure, that is. tmt 
an absolute aud conclusive bar, and that the 

(9) 3 Q. B. D. 85. 

(10) 4 Q. B. D. 162. 
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eorroot view on thie point Utb at the preeamp* 
tton of acqnieecence and the fiction of an 
agreement dedneed therefrom in a case, 
where enjoyment of an easement has 
^en for aenfficient period nmntermpted, is 

in the nature of an estoppel by eondoet, 
wbiefa, while it la not eonclnsive so far as 
to present denial or explanation of the 
eondncfc, presents a bar to any simple 
denial of the fact, which is merely the 
legal inference drawn from the condoct/' 
See Peacock on Easements at page 148. 
Then there are old English cases in which 
it was said that a legal incompetence as 
regards the owner of the servient tei>e« 
meni to greni an easement, or a physical 
incapacity of being obstmeted as regards 
the easement itself, will prevent the 
preenmption of an easement by loit grant. 
Cotton, L. J., said in dnpw# v. D^ffondO) that 
Twenty years’ enjoyment does not 
confer sn ahsolote right, bat raises a 
preeamption of a modern lost grant 
>> noicopaWao/ being rebuUeil by e« 
MfuMon ^ evidence that Ihera was infect 
no grant, odUm supported by additional 
evidence that the adjoining owner wee 
inupable of making a grant, or by any 
other rebattable evidence.” 

In the $ Honae of Lords case not only 
did the five Law Lords ineladiog Lord 
Chancellor Selbonme take part as the 
second hearing, bnt the opinions of seven 
Judges of the High Const hsd been invited 
and forwarded to the Hoase of Lords. 

J** in the coarse of his opinion 
LSee Dalton v. Angut (1)], says that 
enjoyment which is capeble of inlermptioo 
IS, thersfore, capable of ripening into a 
right of eaesment where each intermp' 
tjcn does sot occnr. Then he adde: 

It might, perhaps, be added with some 
show of reason that the near oaght,,..to 
he neither violent nor contentions. The 
neighbour, withoot actaal iotermption of 
the user, ooght perhaps, on principle, to 
he enabled by and untnietakhU 

pntuti to destory its peaceable character, 
and eo to annul oue of the condition apou 
which the presumption of right is raised," 
And then he refers to Saton v. Swansea 
WaUrwrks Company tfaongh in that 

case what took place was not a mere 
verbal protest by the eerrieat owner bat 
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aetoal physical obsiraction added to the 
prosecntion and conviction of the servant of 
the dominant owner for trespass. [See the 
Baton V. Swansta Waterworks Co. (' 2 ).] 
The HoDse of Lords in Dalton v. 
Ar.gus (1) held among other things that 
de faefo enjoyment of the easement of sopport 
for 20 years raised an absolute presumption 
in favour of the dominant owner which 
eannoi bt rebn/tetl by proof tk-U a grant had 
net been made. To ose the language of 
Peacock in his book on Easements, page 413: 

In the early part of the nineteenth century, 
when war was made on all legal 

fictions and that of a lost gmnt fell info 
disfavonr. the Legislature determined to 
remove the blot on the administi-atinn 
of justice which arose from thus forcing 
the consciences of juries, and to sub- 
stitute a direct for an indirect method of 
lessening Che period of prescription," 
Then it w*ss that Acts 2 and 3 nf 
William IV, known as the English Prescrip- 
tion Act and Lord Tenterden's Act, were 
passed. In Ar:au v, Pakhal Chunder Roy 
Chowdkry (11) decided is 1883, frarth, 
C.J., refoaed to follow the view put forward 
in some English cases ss to the necessity 
of knowledge and acquiescence on the 
pari of the servient owner for the 
acfiuisition of a prescriptive easement 
under the Limitation Act nf 1S77. If I 
may eay so with respect, 1 entirely 
agree with him. As regards the question 
when a staturory prescriptive right has 
acquired under the Easemsnts Act, 
li seems to me neither necessary nor 
proper to go into the qnestions of lost 
grants, acquiescence, consent and so on, 
which occupy so much space in the 
English Reports. I think it cannot be 
argued that when a man has beeo openly 
and adversely and yet peaceably enjoying 
the easement as of right without interrup- 
tioo for 20 year.4 till two years before 
date of suit, the fact that the servient 
owner was a lunatic or was in jail, 
could prevent the acquisition of the 

title by prescription under the Easements 
Act. 

^ As regards the meatiing of the word 
peaceable’, I am inclined to hold that it 

(11) IOC. 214. 
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urrsr gockdim i \ aka:<tba cocbd&b. 

tDC^OTift that the plaintiff who elaima to 
he tic doxriraut onncr has neither been 
tl']ipc<1 report to physical force himaelf 
nt any time io exercise hU righi within 
the 20 years expiring within two years 
nf the 5uit, nor ha<t he been preveTile<l 
by the use of phyiscal force hj the 
defendant in his enjoyment of such right. 
1 do not think that oral opposiiio&a aud 
oral expressions of disrent by tbe defend* 
Mii can piecent the enjoyment being 
peaceable. Tlie word '^contentious*' oaed 
in some English cases is of very ambigu- 
ous signihcauce. Though 1 have uot been 
able io find atiy English ease sphere 
mere verbal contentiona (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seema 
that in Roman Law» the acquisition of 
prescriptive right will be interrupted 
even ly verLal conicniione (See Gate on 
Kasemert!*, page 231). Assuming, however, 
that lam wrenginmy above view end 
that even verbal contentions will prevent 
the acquisition of a f^eAcriptive right 
under the ^'tatute haw. that is Act V 
of 1 am quite char that in this 

ca^ei the loner Courts were net justiBed 
in reeding the plaint as if it claimed 
the prescriptive right of easement only or 
even mainly under tbe Statute Law. There 
is not a word said about the Kasemente 
Act or the Limitation Act in the plaint. 
The Mh pajegraph mentlona the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called *'a maMKr' 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in liajrup Ko^r v. .Uwf HotmM (8) that 
e plaintiff need not rely upon the 
statutory prescriptive right given to bicn 
under the Limitation Act of 1871. section 
27 (which corresponds to section 26 of 
tbe later Limitation Acts, and to 
section 15 of the Ee.vements Act). As 
their Lordships state at page 403: 
“The object of the Siatote was to 
make more eaay the establishment of n'ghte 
of this description, by allowing an enjoyment 
of 20 years, if exercised under the 
cocidiiiona prescribed by the Act, to give, 
without more, n title to easements. 
But tftc Siotuts i« remeth'af, usd i$ t ei/h^r 
pTohihil^ nor tf A awsftve. A mou may ocgvirs 


- ti&is 

a tiiU wAo Aar no o/Asr ri'ffkt at aff, 

tut it tfoes t.of fjrtuiU or inteifer^ tn’th othtr. 
ffVfrr oMrf wo‘f<*r r>/ oeqtii'ring eoMmentt. Their 
Loidships think that, in this case, there 
is abundant evidence upon the facte 
found by the Coarte for presaming the 
exij«tence of a grant at some distant period 
of time.” 

That bvinip so, (he plaintiff does not 
require the aid of Mie Stafute and hie right, 
therefore, is not in any degree interfered 
with by the provisions of xariion 27 
(that is, ns to the period ending within 
the two years before salt opnn which the 
DUtrict Munsif relied). Hence it has been 
held in numerous cases that where open 
enjoyment has taken place for a long senes 
of years, tide by prescription was acquired 
independently of the Statute and a suit to 
establish (hat right can he brought within 
12 years after the obstruction. In a case in 
Karttpan Xfmiuitur v. hteravQi Xeminilaril^) 
an enjoyment for 18 yeaie which ceased 
aeveu years before suit was held to give a 
prescriptive right. 1 think 1 am liound by 
the decision in Korupon Ztmindar v. 
i/era If gi' /emiWor (12), which has never been 
dissented from. See also Art.t Jogirdar v. 
Secreforp of for India (13), Punjft 

Kui'orji V ftai Kntnr (14), Achut Mahttt V. 
liajHH Maftta (15), Koylnah Chond^r Ohoif 

v. SoHvtun HurooUilf^ , Pkaru C^urnokar 

v. fk’koHri C/iuntltr Tkokoof (11), drron v. 
Rakhal I'hunder fifty CkoiMry (llh 
Jlorgot'aHiiat v. Bniihhai Jijikhai 

(18) and E>Aan Cfioudin ^amarifa v. 

Mont Singh (19). 

As in this ca«e more than 20 years' enjoy- 
ment before 1907 has been proved, even 
assuming the validity of the defendants 
contention that the obstruction by word of 
mouth which took place in 1907 will prevent 
the acquisition of the statutory right of 
prescription, an easement by prescHpHou 


( ) 2) .% U. 2)3; Q I„d. Jiir. 405 . 

' t.S) S ii. 2«j. 
tie) 0 D. so. 

(16) AC. SJ3. 

tie) 7C. J88; «c. L. R. 851. 

(17*8 q. 956; IOC. t. R 077. 

tl«) U B. tit. 

(19) 85 C. 851. 
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not depending npnn «he Stoiate Hed been 
acquired by the plaintiff before 1907 and the 
limitatioD for a euit for the poaseeeion of 
«uoh right is 13 years. If the enit is treated 
as a suit for declaration and inionction, even 
then the period of limitation would be sis 
years. Hence thie an it was not barred by 
limitation, 1 would, therefore, dismiss the 
second appeal with costa, 

Bakswslc,, J.-The question in tliia case 
la M to the meaning of the words ''peaceably 
and openly enjoyed by any person” in the 
third paragraph of section 15 of the Indian 
Easements Act, 1$S2, The adverbs pfnrtahlp 
and rpenip qualify the verb 99hyed and indi* 
eats the manner io which the dominant owner 
must oondoct himself in his ose or enjoyment 
of the servient tinement; the condnct of 
the servient owner is immeierial, eicept 
so far as it goes to show the natore of the 
user by the domioant owner. If it be desired 
to amplify the eipra«eion, which seems to me 
U} be scarcely neceMsry, f wo eld paraphrase 
it as fftlbwi: — * the person who olaima a right 
over the property of another most not have 
deprived him of that right by the nee of 
force or secretly” ; in other words, tbs 
necp most he ' w rf, nn clan." 

” 0 >ss and clamoar on the part of 
the servient owner only go to show to my 
mind that the user wae not secret. 

I agree that the appeal ehooUl be dismiss* 
ed with costs. 

Appeal 


PUNJAB CHIBP COURT. 

Sbconp Civil Avpbal No. 1917 or 1912. 
May 15, 1915. 

Prerenfj— Sir Donald Jobnatone. iTt,, Chief 
Jodg^f nnd Mr, Jaetice LeRossignol. 
MUHAMMAD BAKHSH— Dspbmp&iit-- 
ArrsLuai 
verms 

MC HAMM AD amo oraias— PcAiMTirrs — 

RsSPONOBirTS. 

«/ JUny DiMrict^ 
Ant«»tnt proptfftf—D«iiyhf«r*t preftrvn^ ta 

call alfr a/tin deant—Pam/ a/dnagSiar tomlianate 
ty ttalm o/. 
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Araeag Bieti of the Jhaag Dietrigt, a daughter js 
entitled to succeed in prefemiice to oollateraie ia 
Iho loth degree a ad CAn alienate aacoitral property 
ay Will, ibe collateraU baring no right to enntoeS 
seeb alicnaiion, (p. cal. S.] 

A nuer. (itougb intended to inberit. docs Mt tuba 
a foil estate and ceoaot alienate (p, SSo col i 1 

v.ftArttV. MV. U. 1805; ZfciUa 
V. Am,., 4? P, II, ISDfl, ai»«Mit<>d 

Allah thtt .1 T, fiag.i Jrul. Cos. 7^: 7i p, R, jpog. 
Itt P. U R. JftW; « r. R. iW.K .IUli/l^«lM,|,Pll. 

Second appeal from the decree of the 
Additional Divisional Judge, Shahpop 
Division at Sargndhn, dated the 4tli 
June 1912. 

Mr. tagl-i-HuttaiH, for the Appellant, 

Messrs. ^'.iNionawt, Xfarghub Ahmad and 
Ohulata Vo«'a, for the ftespondeiita. 

JUDQMGNT.*— The pedigree-table in 
the paper book and tbe judgment of the 
first Court show what ths nature of the 
dispute is; but it should he noted here 
that in tbe pedigree-Ublo there are some 
mialakes and omissions which we have 
made good lo our copies of the paper- 
book. In the jodgment there is also this 
email error that plaintiffe are really ten 
degrees from the deceased last mate- 
holder, Xur Ahmad, and Muhammad Baksh 
is alaven degrees away, not nine and ten 
respectively, as the first Court puts it. 

The first Court framed seven issues, 
found it unnecesaary to decide the two 
which were oon^riied with Nur Ahmad’s 
sister, Allah Jawai, and held — 

(1) that plaintiffs bad incm afandt, as 
being collaterals of Xnr Ahmad, to contest 
the alienation by MMseiafaf Daulet Bibi in 
favour of defendant, her hoeband; 

i'i) that plaintiffs bad a right of aoo* 
cession to so much of the property as wee 
ancestral or which reached Xlueammai 
Daalat Ribi from iSutammaf Fateh throagh 
Nor Ahmsdj 

(3) that Mohammed, also a reversioner, 
like pJaiotiffs, bad validly relinquished his 
ckima in favour of plaintiffs; 

(4) that A/’iSomma/ Danlat Bibi could 
only alienate to her hnsband the property 
ehe herself purchased in Uauui liagh 
and that plaintiffs have failed to prove 
that she made the purchase out of the 
in4*Ame of ancestral property; 

(o) that plaintiffs are not entiUed to 
produce cUimel nor to moveables claimed. 
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Decree was passed on tbeie 6ndin|^ 
and l>nUi parties appealed. The lower 
Ar>rv>)|»te Court dismissed each appeal 
i.* Its own way and fooud the first Court’s 

decree correct. In his appeal the defendant 
urged that plaiiiliffs were too distant to 
contest the case: that Allah 

dawai aforesaid excluded plain tiffs and 
had made a Will in favour of defendant; 
that at least the house was not proved 
to be ancestral; that the property which 
reached Daulat ilibi from her 

father Ahmad and her ' aunt” (really her 
motherondftw) .VNvumomf Fateh was not 
ancestral and \?a8 Musammat Oaul.it 
Bibi’fr absolutely and she had full power 
over it. The Court found against all 
the contentions. 

The plaintiffs’ several contentions as to 
produce and moves blea and investment of 
income of ancestral property were likewise 
overruled; and now defendant has hied 
a second appeal here, while plaintiffs rsst 
content with what they have got. 

The question for decision is mainly one 
of custom, namely, wlmt are the rigiits 
of women in the position of .Vusammef 
Daulat Bibi and .Ifr/jrmmef Allah Jawai 
in the presence of collaterals so remote as 
the plaintiffs; and our inclination is to 
find on the whole againet the plaintiffs. The 
officer presiding in the first Court at time 
of judgment had not heard the caee himself, 
and this probably accounts for the fact that 
be has apparently entirely overlooked the 
nwof-j-nw, and the instauces in support of 
it. Some of these instances were actually 
mentioned in the edition of 1880 of the 
n« 0 Uj.> am, though the later editioii of 
1905, which statee the roles in the same 
way as the earlier edition, omits the 
instances, One has only to read questione 
and answers Nos. 15, Id and 25 to see 
how strong is the position of Sial females 
in this district- Then, several iiuUncea of 
females succeeding in preference to colla* 
terals have occurred even within thb not 
very large family — Muhammad, son of 
Nasrat (eee pedigree), was succeeded l^ bis 
three daughters; Ahmad, son of Nasi, by 
his two daughters, of whom one at least 
(Aisha) wee married; i/uMMmrit Fateh 
married to Sber, father of oae Nor Ahmad* 
certainly succeeded to her brother Nur * 


another }litsammal Danlat Bibi, daughter 
of Ohaugbata, succeeded to her father aud 
married one Nur, but kept the property 
and alienated it here and there without 
oppAsition from any one, Again, thosgh 
this is only indirectly in point, Assm’s 
widow, Musaniuiot Nurai, so long ago as 
2ud November 1S75, willed some of her 
late husband’s property, and left two other 
properties by similar instrumental no one 
apparently raising any objection. All this, 
coupled with the sfatemenU lo the r%^9^t}^ 
i-am in which daughters are so much 
favoured (hat, unmarried, they are preferred 
even to uncles and first cousins, and, married, 
they are preferred to collaterals not do* 
acendeil from deceased’s great-graudfatber, 
shows that it might even be contended 
that collaterals in the tenth degree 
sre in this tribe really not in an effective 
way heirs at all, and at all evaols 
shows that any right claimed by them 
to control the acts of daughters would 
never be recognised. It was certainly for 
plaintiffs to prove this alleged power of 
control and preferential right of succession 
by positive instances, and herein they have 
wholly failed. 

Here we may note what the landed 
property in auit is and where it came 
from. Ahmad, .lfrMa«nmat Daulat Bibi's 
father, got 105 fMuaU in M/tusa Khnrars and 
19 Arennf# in Bagh by Will from 

IfNsontme/ Nurai aforesaid. Ahmad died 
in 18^ and the Khunra land was mutated 
to his two daughters Daulat Bibi and 
Fatima as such, while the little plot of 
land in Bagh was mutated to the 

widows of Nur Ahmad, hia nephew, i. 
to tbe same Daulat Bibi, and to MutarntmU 
Ghaltm Bibi. There is do specific esplanatiop 
of (his distinctive treatment, but it 
be readily believed that the land in Maut^ 
Bagh being of trifiiug value and extent 
and the mutation going through In th* 
absence of interested persons, a mistake was 
tnade as to it. The Khurar* land on tbe 
death of 3fN4'i minor Fatima in 19W 
mntated to her bosband. Mubammsd, 
plaintiff, so (hat this may almost be taken 

bv jlself as a further instance of daughters 

taking as full heirs and psssiug on proper^ 
to their husbands, No doubt, Mohacan^* 
plaintiff, subeeqneutly shared the laud 
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ifl brathen, but ibia does oot BabaiAniialV 
reduce tbevaloaoC (ba pracadent. 

Tha lands coism^ to MruaMnct Daolal 
Bibi through bar husband cams in (hrea 
ways— (a) gift to har hoaband by bar father; 
^h) parohaae by har husband io ifau^ 
bfaghiana frooi har faihar; (r) by aaeraaaioo 
of bar hoaband to hia mother Fatah, who, 
aa already stated , inherited the estate of 
har brother Kur. 

It ia airongly urged that the Khurara 
property (and in reality the 19 ibtiMfi 
in Bagh, though the aforesaid mistake 
aa to it was made) came to JfriMmMo/ 
Oaulat Bibi a^ a dnoghtar pore and eimpla 
aud that by enstom ahe was entitled to keep 
it, though married, aa againat 10th degree 
eollaterals; that the gift (a) mnat either be 
looked upon as meant for the benedt of the 
donor's daughter, or if it be taken aa an 
ordinary gift to Nor Ahmad for himself 
and issue, than on the aatinetinn of do»ee*a 
line, the laud reverts to donor's line, in 
which Htuanmal Daulat Bibk the daughter* 
sras undoobtelly the drst heir and (not ao 
conetneivaly) that the laud (6) was a self- 
aoqaisitioQ and ao a daughter, though not 
of the acquirer yet of the acquirer's nearest 
aguate. haa, even apart from the peculiar cus- 
toms of this tribe, a superior right to distant 
collataiwls: BAoli V. Kahna <11 and that the 
land (c) takeo by right of custom by i/Hsom- 
Fateh aa a eialer descended to her eon 
Hur Ahmad and all rights of eoUaterala 
ceased to eiiet. 

As regards all this Mr. Santana m quotes 
first Miuammat Sahl^ft v. Oh^txi (,2) and 
Bakhn V. Amir (3) of same tribe, in which 
it was held that daughters do not 
eucceed as against collaterals generally. 
Bzaminmiion of those rulings shows that 
they cannot stand as authorities for us 
in this ease in which we have so mnch 
positive evidence of custom. The earlier 
rating loses much, if not all, uf its 
value by the fact that, while the remand 
order meniione the n'lcaZ-i-aetof 1880 as a 
valoabl* document and evidently contemplates 
taking it as a starting point, the final 

(I) 1 IdJ. C«a. 6d&.' 3S P. U, IB09; 45 P. U R. 
leOU; 82 P. W, R. 1900. 

2) 60 P. K. 1686. 

3) 47 P. R 1626. 


order lays the owts on the daughters, over- 
looks the riipo^.i./tm. and finds for the 
collaterals solely on the ground of vannlions 
found to exist in the custom. Bakhii v. 
A mil* (3) blindly follows .l/hiammot 
V. Gkuu (2). 

The next ruling quoted, Allah Ditfa 7 . 
Beg (I), seems to us negligible, being 
concerned with a different tribe, the DAa6 
Jaf» of Jhang. 

Mr, Santanam then goes into a good 
many details into which we need not follow 
him; and he also successfully shows that 
the house in suit really helonge<l to Ahmad 
and Xur Ahmad in equal shares, that 
Ahmad in lbD2 iotif his one- half to Nnr 
Ahmad, and t!iat Mu^tinmnf Daulat Bibi 
got it AS his widoa*. No deed of sale is 
forthcoming, only an entry io a petition- 
writer's register, but there seems no doubt 
that Ahmad a<>d Nur Ahmad were joint 
owners. Mrunmmaf Daulat Bibi may have 
taken har fnlher's half as a daughter, 
though it is more likely that Nur Ahmad 
being a very near collateral indeed would 
take it before her. We think, therefore, that 
the lady did lake the house as a widow pure 
and simple, and, (berefure, plaintiffs should 
have it, for we do not go so far as to say 
definitely that the plaintiffs are not heirs at 
all, or that a N*<Vfcie'*« estate ceases to be such 
in this tribe when the nearest collaterals 
are of the 10th degree. 

We have so far said nothing of (he effect 
of the existence of Ifniammol Allah Jawai, 
sister of Nur Ahmad, who on 10th July 
1909, 18 days before her death, willed 
certain properties, aa having come to her from 
Nur Ahmad, to defendant. We feel (hat on 
the authorities the pnsitionofa eister is by 
no means so strong as that of a daughter; 
and though we have accepted as a correct 
stateiaent nf enstom certain entries as to 
daugblsrs in the ritcai-i-am in view of the 
support lent Co those entries by what must 
in the circumsiancea be deemed a consider- 
able and snfBcient number of instances, we 
are not prepared to allow that the very 
unusual custom ia established that a sister 
not only inherits but takes a full estate and 
can alienate. Ko doubt we have the one 

(4) 2 iMl. Ca«. TO; 48 P. R. 1209; 78 P. W. R. ]909t 
122 P. t. R. 1902. ' * 
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nAtftnce of the sarcession of 
Fatoh io her brother Xor; but that Ur»d 
19 on & different footing from (b) and (c) 
here. ThAt land came to Nur from hU 
and father, whereas (5) 

and (r) were never owned bj Xur Ahmad's 
father. There is nothin; to show, further, 
that Allah Jawni ever had poises* 

sioh of any of her de7eas<hl brother'?: c.at ale, 
and the Will was simply a device. Tho 
fact of tho lady inakini? it, is not the smallest 
indication that she hml any ri;ht to do %o. 

The net result, then, seems to be that 
plaintiifs shouhl have the house and (h) and 
(r), while defendant takes the Khumra 
(165 I'oaafj) and l)a;h (10 lYiae^c) lands 
and (n). 

We accept the appeal and pass a decree 
accordingly! the plaintiffa to pay onedi.alf of 
defendanFa costa in this Conrt. 


MADRAS HIGH COURT. 

Ctftc BercsiOM Pstitios No. 98 op 1914 . 

October ^6, 19 to. 

Preicaf: — Mr Justice Coo lt«* Trotter. 
RATNAM aUas NANJUNDA CUBTTY amd 
OTB fi es« D t p>: X u AMTS « Pen 1 1 ox e as 

tTr$M$ 

KOLANDAl RAMASAMY CHKTTI— 
PuiMTiPK — Reseox nevt. 

Ci.ii pnttvr/ufv r*9-ii‘fAri r f>f 10^;. •. 112 — 

Kmitatio/i Afl (fXf/l90V. A<h. t. A»f^ 

jilfil in Ay C*’ft to ttmr 

at hfitf fiUtl ohI of 
Jitnoiict^oo 

WKcrc a Diiitrlct ifMnxif <WUn«*(l la KmrcerlaiB 
Dbjootloas to an awani rttc<l by iKo p*rl(><*f»er on 
tbo grounil that (h«)' hnU been flitcl oit( «f tiBir. 
wbilo as a matter of fa<*t they hn*l b'*pii tild in 
time: 

ifcM, that the decision nmi>iiiitof! (o a tlecliualion 
of a jurisdiction hy (he lower Court and (hat ike 
satDO could bo rerised under sectioa 113, Ciril 
Prooedarc Code, [p 3313. col. 2 ] 

Petition, under section Hoof Act V 
1905, praying the High Court to revise the 
decree of the Court of the District ^funaif 
of Dburmapuri, in Original Suit No. 1004 
of 1912. 

FACTS of the case appear from the 
jadgnent. 

Mr. V. 0. St^aeharrinr, forth® Respondent, 

raised a preliminary objection that the 
revisioo was toco m pete ut and relied on Aen> 


HdsasN Kkftn v. Bahhoh .^inph (1), Rn^ira 
BffeinmmaV v. Fathm<i BtVmMmel *2), 
Knrmnnt f<nma Rok* v. Roddam V^nffha How 
(•1) and IVrril’a^«t Sttklna v. (4). 

Ml*. S. nanrfaiittfha /per, for the Peti* 
tioneis:--^The c|Ucstion is not one of an 
erroneous decision on a puint of law. The 
object iona h.iving been Bled in time, the 
htwer Court was Ixmnd to hear the same 
end hna improperly declined to exercise its 
nndoQl>ted juristlirtion. 

JlIKi.MKXT. — In this case, certain 
luntters In the .auit were referred to 
arhitratora who duly returned their award 
into Court. The petitioners tiled objections 
to (Ilia award and the Judge derlined to 
hear them on (he ground that they were 
t»at of timv. A glance at his diary, and at 
the section of (he Limitition Act, shows 
that they were not out of time. 

Now' i( is said that my dis^rotion in this 
iiiiiUrr is jvstricted by rules of law, and 
that in obedience to the principle Isid 
down in the derided cases I most decline 
to interfere. What that pHneipIo exactly 
is, has not been made very clear to me either 
hy Mr. V. C. SeshAcharriar's researches or my 
own. Jlut i( sccius to loe formuKt^d in some 
aneh way as this: you tnuat n'>i interfere 
with crri>rs of fact or errors of law or 
wrong deciaiona as to limitation. Yon 
must only interfere where the lowi*r Court 
has either purported to exercise a jnrisclic* 
lion which it does not possess, nr declined 
to cxerriso a juriadict ion which it di>^ 
pnssess. Th« difficulty to my mind in 
applying such a role is that it appears to 
make the errniwous as^naiption that every 
case will fa 11 exclusively iiitu one or other 
of these fstegorioR. This very case 
cer(a i uly an i 1 ist a nee of e rror e : t he r of fact 
or Ian*. pu»sib]y of bolh : it is a decision on 
a question of limitation; and it is a 
declination of a jurisdiction which (he 
lower Court prissessetl and was b'>and 
exereiso- In my opinion, the latter featort 
is the most preduminant. and 1 think (he 
petitioners have been deprived of a hearing 

(t) IIC.O; 11 I. A car; J Snr- p. C. /. 
knai)oe ai,<) P, C. No. M. 

i2» 14 Ihd. Tbji. 771*5 I L. W, 2X0 
(n) fl Iml.Cii*. tlSlO) M. W. 

<l» 1 ? IikI. fns. I7?t (lyU) 2 M. ^ 

U. L. T. &40: 22 U. J. 130. 
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to which thar wera ©otitled. T, thappf^^r^, 
allow tba petition and remit the etsa t*' tiu* 
District Munsif'e Court iohear And to deter- 
mine tha objections according to Iaw. I on/ 
say in conclusion tbnt t view with alarm aixl 
diatrost jodicml Kmitationa of a discretii»n 
imposed iu gcnernl terms iipiiii the Courts 
by the express worxh of Stotntee. In this 
inetxnco. I do not think thnt any dcrhle-l 
case precludes me from doing what I think 
right. The petitiun is allowed with eo^t*. 

PfUth'u 


PCNJAC CHIEF COURT. 

Secoxd Cnit, Ai'CKii. No, 80 1 or If)!;.'. 

May 18, IDM. 

Prevent— Mr, Jnstive UatligAn and 
Mr. J net ice l.e<lic iiir»es. 

ROBERT >SK INNER ixi. (vrunt'C— 
pLAiXTrvV'i — ArCBr.LAx re 
rtrsH* 

Mns. JAMBS SK INNER -DEeKsnAXT— 

RwrovnRsr. 

n^htmlion AfUXn ’■/ 100N>. - 17. M».-. (3h rA 

yomtf.t ittin Julieittl »vc«,ir— ..iwar. 

A w Wew applieil f(vr U>iirriiMt A<lmini>»nt<vrti n* 
Hetoe tli<« pi*r*4ia lUilHy rn4i(U*<l in rli>* «.r Ii«t 

ilevcMitcd hudxiiwl, btit lliv aj.pliiniion wa* 

\jy III'' mlalinna of ilio 4tri*paiH.«l nii'l alip Abnl n kuii 
for A din< lam I Ion Hint >lin wna in ]■»«>«.« Bioii ..riln* 
Ckinir xml rntitUS) m i |i«> « 1 kJ<. nf ir. TUr |>Ariir<. 
however, enmp in Irraia and drrw up n diait 
asr^cemciil, \ iK’lili'ia wa« thru pn^tM-nlr.l (<• Hn* 

Court cmb'iclyifij; rfrhitfim Ihc »«•««■ newo'l Bj-*n 
btid jsnyinir n di‘rm' In Ivrms of Hm- mm* 
prumiM*. Hii 1 i»''/|iu.iilly lU*. phi ill I iff wirl«i1r.*w frnm 
thr snk nn ll>r lNi»ia nf ||i«. c<nii|»romi.('* aii<l rhr 
i«it WH9 diiniksvii. Ttip <U.f.*ndai»l« I linn anril iIm' 
vridiiw for rvndilHia »l iK\*'imi(H of H»p erinl.* ainl >l 
WOK coniy‘i||.|| ||>ut Hirir riniiit 11111*1 fail iii>l«.«a 
tliry enuM pul hi rriilvii.v ihr «i'f»i* "f iIm* nenss 
ment onlcrril into Ix’lwiS'u ihr |iarii.*i in rlir 
previous uiiii: 

Hfl'l, (hot the petiiinn cnilxNlyiuir the ('•rine of 

(ho voinpniinist' forRiml (Mirt nf Hie |iU’a>liiii'>or (be 
pnrlies in (lie ra'«<* and hednar ineorjMra(.*«l a« icneh 
m(n (Uo judicial record, did not n<*r.| r'-pd^traiioe 
in order la make it adiiii»aihl<* iaevbleiiet. fur iImj 
purpoio of thic suit, [p, r.W, e<4. ii ]>. **3U> «ol. I,] 

PfAnal Anni v, £«fb«Ami 22 U. 504 fP. C.){ 

2Q 1, A, 101 ( 9 C. W N, 485; « kl. L. J 147: Oiudrrrs 
Naik V Ounga Suraa ffirAu. 20 A. 171 iP. C »: t* 7. 

A. 0; 2 C. W. ?f 120; 7 Sftr P. C. J. ??.«; .S.>Hap*a 
STeKiidaa v. <7urK*aeer/i, rff tnd, Cn». 7'Mh 37 M. L 

90(1: ,^aasrdaN IfiviV v, VaAansei Jtmki JTk'. 23 
liid. COK. 0h7; if<jnt 8iav* v. JiabaWr 


Sni?A. 2S A- ts'ii A. \f X. (fftV.) I a-; 2 A. I J. ftOh 
ft UrmAx C*ra''^ M r. f)«*rtrtT ,VW/fc TVi, 7 C. L J, 
4rfJ. I5C. K. N. an. 3'» C M7r (r«;.r .|/r v, .U 
115 p. n. IVU. r.«fi«iY0*l 10 

Sec-'in I appeal from the decree of the 
Divisional .Tndj?**, Delhi, dated the 19th 
Kidwimry \0V*, 

J’Ik* 1[ou Uk* Mr. K. II., 

f.>r tlx* Appollaiit'i. 

Me«r*. h"'Vipr/r/.*V .Tiid R-tfh\ fnrfhe Ro* 
siwiiident. 

.lUDCJMKXT,— UiMMi tiu. di.Afh of the Inte 
Mr. Jante* Skinner c»f Delhi, wli'» rippenre 
|o hnve left a Inrpe e-t ate, h dh real and 
per>uiM;il. there w;i' a c.inVst lM‘l\Yeen 
various iiera xik wlm claim to succeed. The 
widiKv, Mrx. JaiiieA .Skinner, applied for 
Leticraof Adinixialratxii: as lieir>g (he peri^son 
vdtfly entitled to tin* er^talv, hut her uppli* 
cat Mill oppiisod iiy 0 iiuriihor nf relatives 
of the d(*ee:i>esl and nIu* tlicmipon iiiHtitnted 
a Miit prayiiiurii do<dAiAtion to the elTcct that 
she WAA III of (he said estate and 

entitleil In the whole of it. Iu that suit, the 
defend a Ufa wcia* the p<‘rs''.ns who iihjectcd to 
the grant of Eetters of AdniiniHrutior) nml 
they c<‘iitvAU*J (ho widow's clalni for a de. 
idaratory dvciei*. Ifrfore ksiies wcie framed, 
howesvr. 1 he piriics vaiiic (o terms, nnd <in 
the lOih DrcenilxT IfHlk u dncnineiit was 
drawn up eriiksJyiog nil the terms of the 
Hffi’ecmenl wdiicli had been arrived at. Ihia 
d'lcnuMOit which is wrill^n on ordinary paper 
end bears rn> stamp, wnsaicriird by the various 
p’lrlies to the xiiit amt aD i liy Mr. Arthur 
<»rey, 'Vounsel few the ohjeclors,” and by 
Mr. CJaieiK'e Kirkpatrick, who was Counsel 
for .^lr<. James .Skinner. Ilefori* proceeding 
w<* may at nrxe civnr the gi'ournl by stating 
that «i‘ have no hcsifatroi in holding tliat 
(his dornmoht was a mere divift and was 
i'llemle*! as a h.isis fitr th>* petition which 
WAS to bed in wn up and presen teil to tha 
Court. 

On the lOth Drcombec I90t, a petition 
emhilying r-rhih'in (hu terms of what we 

have dcsrrilicd an (he draft agreement, 
w’:is drawn np and presented (o the iHstnct 
Judge. TJiis p«>(i(ioii heara ,*im cight-anna 
CouH'frr and U hcndcil ‘In the District 
Conrt, Dolhi — Mrs. .Umes ]|k inner, plaintiff, 
ty-rtMx .Mrs. Or'h* nixl another, defendants^ 
claim for dvolantory decree that plaintiff 
is enfith'd (o the whole* c.Hate of the late 
Mr. James Skinner nf lielhi," 
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“The pertles in the above case have 
effected the follow) off compromise, oemely'* 
(Here follow the terms of the compromise). 
The petition concludes os follows: — ‘ There- 
fore praj that this Court will order this 
petition to be hied with the record, that 
a date be fixed for further hearing of the 
case, and that a decree in terms of the com- 
promise be passed.*' The petition h signed 
hj Mr. Kirkpatrick as Counsel for the plaint- 
iff and by certain defendants on behalf of 
themselves and for others. 

On tlie petition itself the District Jodge 
passed the following orders: — 

(1) “File with the record, 8tb February 
fixed. 

(Sd.) H. HARCOURT, 
DiMrict Jutlff4. 

Vectmber 1904.” 

(2) “Adjourned to 8th ilarch. 

H. HARCOURT. 

Ffhruary 1905.*’ 

(3) “For 10th, parties not ready. 

H. HARCOURT. 

Sth Ifdrr^ 1905.” 

(4) “For 28th April. 

H. HARCOURT. 

lUrch 1905.*' 

On the 28th of April 1905, there ia the 
following order of the Court: — 

“Mr. Kirkpatrick for plaintiff announces 
to-day that bis client withdraws from the 
suit on tbs basis of the compromise filed in 
the case on I9th December 1904. Each 
party to pay its own costs. Suit dismissed. 

H. HARCOURT. 

THMrict /ndpe.*’ 

Plaintiffs (who were the defendants in the 
deolsratory suit) have now sued Mrs. James 
Skinner for rendition of accounts of the 
estatei and it is conceded that their claim 
must fail unless they can put in evidence 
the terms of the agreement entered into 
tietween the parties in the previoos 
suit. The Courts below have held that 
neither the document of the lOih 
December 1904, (described by us as the 
draft) nor the petition presented to the 
Court on the 19th Decemner 1904. ean be 
admiUed in evidence, inasmuch as they are 
both unregistered and relate to property 
wbioK is admittedly above tbe value of 
Bs. 100. 


The question whether both or either of 
these documents is admissible in evidence 
has been argued at some considerable 
length before os and authorities pro ef nm 
have been cited by tbe learned Counsel who 
appeared for the appellant and the respond- 
ents respectively. After giving tbe question 
onr best consideration, and a careful 
examination of tbe authorities cited, we are 
of opinion that the petition of the 19tfa 
December, did not require rsgistratioo. It 
is clear from its very terms that it was iu- 
tended to be a petition upon which the Court 
should take action, and the parties expressly 
asked the Court to grunt a decree In accord- 
ance with the terms of the compromise, all 
the said terms being set forth in full in the 
petition. As a matter of fact, it would have 
been difficult for the Court, in a suit snob as 
that before it where the plaintiff prayed for a 
declaratory decree to the affect that she was tbs 
•ole owner of the property, to grant a decree 
which would be declaratory not only of her 
rights hut of tbe rights of the defendants as 
against plaiotiff and also infer «e. This diffi- 
culty appears to have been recognised, and as 
a result of it. Mr. Kirkpatrick eveotnally 
asked the Court to allow plaintiff to 
withdraw bar suit on the basis of the termi 
of tbs compromiss,” and as we resd tbs 
order of the District Judgs, this is what tbe 
Court intended toldo. Tbe suit wts dismissed, 
but dismissed with express refereucs to tbe 
agreement between the parties. 

In these circumstances and baviog regard 
to the fact that tbe petition was actually 
brought on the recorf and that the District 
Judge wrote several orders relating to the 
case upon tbe back of the petition, we are of 
opinion that tbe case falls within the purview 
of the principle laid down by their Lord- 
ships of the Privy Council in Pranal daw* 

V. Ldl’tbmt ilfini(l) [see also 
V. RuAadwr itL' (2)]. Bat even if it ctnaoi 
be held that the Court in d is missiof tbe 
suit on tbe basis of the compromise, impliedly 
incorporated the terms of the petitioo 
into iU decree, we are still of opinion that 
the petition formed pert of the plesdiugs 
of the parties in tbs cuss and being iuco^ 
porated as such into tbe judicial record did 

9 M W^ir* » I. A. lOlj 3 C. W. If. 

(3) 27 P. £ 1906; 11 P. b. B. 1906. 


INDIAN CASKS. 


539 


Vol. ZXXI] 


AHUHACHIiCPM QBITTr P. dTTAD ABAUB1> AUBALAH. 


not need reButretion in order to make it 
admiftaible in evidence for the parpoees of 
tke present oeae. In aopportof this view we 
wonid refer to the dtWa of ihetr Lordthipe 
of the Privy Connctl in fitndr*r< v. 

Qanga Saran SaXu (3 , end to SelUppa 
KoHndan 7 . Ourumoorli (4); Jattardan llitur 
7 . ifcAaroni Janki JToer (5); Bo^hutam 
2fan> Singh v. Singh (6); CotiWa 

Chandra Pal V. Dtocrka SaiK Pal (7) end 
Wazir Af* v. dro Asm (S). 

We aocordiogly hoM that the petition wee 
admissible in evidence, and accepting this 
appeah we remand the cave under Order XLI, 
rule 23, Civil Procedure Code, to the Conrt 
of the Senior Sahordinate Judge, Delhi, for 
deoieion on the meriU and with reference to 
the foregoing reraarke. 

Appeal accepiad. 

(A) to A. 171 (P. O.h 2$ 1. A. AC. W. K. 12% 
7 Ber. P. 0. J. 273 . 

(4) 20 JsA Cm. 790; 27 M. U i. AOe. 

(A) 22 lad. Cu. 6A7. 

(e) 28 A. 7A; A. W. K. (19C6J I9A: 2 A. L. J. S04. 

(7) 85 0. BA7t 7 C. L. J. 492; lA 0. tT. H.OeO. 

(A) 95 F. E. 1894. 


/ MADRAS EIQH COURT. 

SeooNP CrrrL Ajpsals Nos. 1082 to 1092. 
1862 TO 1868 AVP 2052 of 1913. 
October 22, 1915. 

FreamI:— Jnetice Sir William Ayliog, Kt., 
aud Mr. Justice Phillips. 

A. h. A. R. ARUNAOHBbUM CHBTTT. 
AT fill AUTBORtSSP AOlilT, 
8UBRAMANU AlTAR^PutNTrrr- 
ArrabLAHt in all 
vereue 

STTAD AHAMED AUBALAM aho oiAcas 

— DereNOAKts — RssroMDCVTS. 

Afsdru land Act (I of 1908^. «. 13 

ewi Unant — for Taaptylr 
c\aiTnai^loj\g>aonUnn*d ^ pa^mont^CoMragi 

(0 nv—FmampHon. 

It oanaot laid down m a goMral rale that in 
All flAses where there bM bMU a toeg.eoatiaiied 
eouM of paymeot of aa evtra oharge fer vanpe^V, 
a ceatraot to pay ii must he preeuiaed. [pNO, 
ooU. I A 2 .) 

Vonieia Ptrunal Ae/» e. RtfiNiide. 27 led. Cat. 688: 
28 U. L. J.81; (I9i6) U. W. ». 1 J2i 17 M. L. T. 120. 
•spleiaaA 

Arumugam OhMy r. Aura Jgptrtt'n JUmo YtnhaUo- 
Win Blteppa, 15 H. L. J. 292; 28 )(. 4AA eonudored. 

AmMire'n CH4Ufi r. Rija Jig«v*era Rstna Ten- 
haUovora Sttappa, 8 Ind. Cae. 380| 9 M. U T. 76} 86 


M. 134 aad Dre> Bhoiteeji TiuKlew Sattareya v. 
AlUrna^lmgm Rcidi. 28 Ind. Cee. 492; (1015) 

U. \Y. N. 209. folloired. 

Second appeals presented respectively 
against the decrees of the District Coart 
of Ramnad, in Appeal Suits Noe, 37, 
58, 62, 82, 88. 105, 112, 116. 306, 309 and 
311 of 1912, 628, 632, 647, 655. 660, 613 
and 667 of 1911 and 130 of 1913, preferred, 
respectively, against the decrees of the 
Court of the Sob'Cnllector of Hamna'd, in 
Summary Suits Xos. 797, 2832. 2836, 
2S56. 2862. 2881, 2888, 2r92, 1422. 142C 
ami 1427 of 1911, and the derrees of the 
Court of the Special Deputy Collector of 
Ramnad, in Summary Suit* Koe. 406, 410, 
432,443,448. 453 and 459 of 19U. and 
the decree of the Court of the Sob* 
Collector of Ramnad, in Summary Sait No. 
2906 of 1911. 

PACTS of the case appear fully from 
the yudgmeni. 

Mr. S. **^NMfara/u Ipenpor, for the Appel- 
laot:-*Tbe extra charge for mnpeytr has 
been paid for very many years prior to the 
enforcement of the Estates Laod Act. A 
ooniract to pay the rate claimed must, there > 
fore, be inferred from tbe loog-continned 
coarse of eonduet. renkafa pgrumat Raju v. 
Bamudu ( 1 ). 

Messrs. A. Krithnartoami /ver and T, 
Afumainatkam P{llat\ for the Reipoodente:^ 
The charge is clearly illegal. Fide seotioQ 
13 (3) of the Madras Eetatee Land Act, I 
of 1908. The eaes relied npon for the 
decision in Fenhafa Ptruntal Raiu v. Ramudw 
(1), eiV., druniNpam Chetiv v. Jopaveeni 
Rama VenMatofwera Bttappa t2), does not 
really eopport it. See also Armu^am DAeffp 
7 . Raja Japoeeera Rama fenkaietwira Bttappa 
(3) and Deet B4uhMO}i Kaaidoti Suhharaya v. 
AllamaduQH Raragana Refdi (4). The ap* 
pellant must not be allowed to raise a new 
point in second appeal, as that would neces- 
sitate evidence being gone into. 

JUDCMENT.^The first point argued 
before as, relates to tbe landlord*! oUim to 
en extra charge for '*vanpoy:>/' (t. e.,) 

(0 27 Iixt. CA»,64V;241t. L. J. 61; (1916) il/Vf. 

]9ti 17 U. h. T. 120 

(i) 15 H. L. J. 292; 28 W. 441. 

(3) 8 Ind. Caa. 330:36 M. 134 9 U. U T. 76. 

(4) U IaB.Cas. 49% (1916) U. W. 209. 
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2 ar< 1 eri ciripn raifted on dry Und« hy m«anA 
<*f W6)h dug: at the tenaiiia* expense. 
IVdli the loner C<iurt^ have held that this 
cherfre is illegal. 

Tiirre is no dispnte that the welle in 
((uestion were du£r at the tenants’ expen^>: 
nor, nn the other hand, that in epite of tfiia 
fact, the extra charge has been levied fcr 
many years— the ??ab*Collector says, “from 
time i‘mmemnriRl,” wliich we must take 
to mean 'ever since the wells were dug, 
and their water used for raising the 
garden crops. ' Hut there does not appear 
to be any linding a.s to the length of limo 
during which payment has been made in any 
particular case. 

The respondents rely on section 13 (H) 
of the ^ladms K^tatea f>iiiid Art to support 
the decision of the lower Courts. The 
appellant ouidoruU that the charge is made 
in pursuance of a contract prior to the 
introduction of the Act: and that, as held 
in Venkata Pernmal RoJh v . RonHiitt (I), 
such a contmei is enforceable in spite of the 
section. 

This theory of a contract valhlating the 
charge. ha.< been set up for the first time 
ill the hearing »{ these second appeals. 
In both the lower Courts, and even in tbe 
meraoranduru of second appeals, it was 
sought (o support tbe charge on the hesis, 
not of ci>ntntcl, but of custom ; and the 
respondent**’ Vnki], in our opinion reason* 
ably, objects to the appellant l>eing allowed 
to alter his case at this stage. The 
admission of the contention, now raised 
w'ould necessitate the remand of the saite 
fur findings on fresh issne.s and evidence; 
and such a course seems in us not Jusliriable. 
The appellant's Vakil has endeavoured to 
convince us thet the required coniract mart lie 
inferred froui the long^continaed course of 
payment, for which proposition he refers us 
to the judgments in the case above quoted. 
It is no doubt (rue that in that case Napier 
J., preaumod not only an agreement to pay 
the higher rates, but also cnnsideratioo for 
tbe agreement from 60 years' payment, (te ) 
a complete and enforceable contract. 
Sadasiva Aiyar, J., agreed that the same pre. 
sumption coufJ be drawn: though in his view 
of the case, that did n^t affect the re«nU 
Neither learned Judge, as fares we can gather 
seems to have intended to lay down a genera] 


proposition tint such a uresunpHoo mosi 
Always W drawn snd would be irrebuttable; 
and it is only if this were the case that we 
could deny the respondents an opportunity 
nf adducing evidence to contest it. Apart from 
this, if we may say so with all respect, we 
doubt whether the derision in ArumugaiiiCheitv 
V. iinjti J4igin'eerff Hama Venkotenoara Ftlappa 
(2), oti which the learned Judges rely, affords 
any support whatever for the prexoDiption of 
consideration for the agreement frou long* 
continued payment- On tlio contrary, as it 
seems to Subvamaina Aiysr. J., is at paifts 
to eiuphaxixe the contrary, (i>.,) ‘ont 
though payment for a number of years at 
the rate of Sfoname, may iraplyan agreement 
to pay in future at that rate, yet that will 
not imply a contract bet wen the parlies, 
for the obvious reason that there was no con« 
sulerntioii in support such an agreement ko 
as to make it n binding one/’ 

And the same view was taken at a sub* 
sequent stage of the same litigation by a 
Ileiich to which one of us was a party 
[.IrNmngorti Chtt/f/ v. PaiO Jagorrern Pama 
I cMk'atetrcnra Fitoppa (."<)], The existence of 
an agreement was allowed to be inferred 
from long payment: but independent proof 
of consideration for the agreement wee iofisl* 
ed on ae necessary. We may also refer tea 
later, case /A***/ BhuknoH Kn$ifitat Subbaraga 
V. Athmatingn Xarfigam HeJdi (4), for tbs 
81 me distinctions. 

'V e must decline to allow a contract for tbe 
payment of the higher rates to be set up at 
this .stage; and we confirm the fiuding of tbe 
lower Courts as to the illegality of ths 
rnmpogir charge. 

The other points in dispute may be more 
briefly dealt with. We agree with the 
lower Courts in holding that the disallow* 
ance of the claim for extra rent for a second 
dry crop ia a necessary corollary of Hie 
decision that tbe rent for the dry laud can be 
claimed independently of whether a crop was 
mixed or not, and we see no reason 
to differ^ from their interpretation of 
the word pahnthnr' in relation to tbe cbarB^ 
**'^*hle on palmyra trees. 

There remains only the question raised oo 
issue No. 17 of the rent claimed on land 
•w in Summary Suit No, 2881 (Seccod 
Appall No. 1087 of 191??). It is classed as 
Mandaibollai or Veetadikollai" and lb® 


Voi.-xzMi nibiAii 

osi24DAN MAti V. Mmammul wiAiVDi pat. 

Diatrict Jadge, differing from the Sob* 
Collector, hu held that rent cl Aimed es doe 
oa it, oennot be recoverable by a suit under 
eeotion 77 of the iladrae Estates Land Act. 
In our opinion, be ie right in Uis eonelo^iun. 
Of cooree if it were shown that the ^'Kollai" 
bad been carved by the t^ant oat of ryoti 
land, without tba landlord's consent, the 
latter would be entitled .to recover rent 
due on it under the Act. Hot that is iii>t 
the case here. 

We dismiss the second appeaU with exists. 

App^ld 


PCXJAB CHIEF COl'KT- 
' SfiCOMO Civil Apkbal Ko. 1731 ov 10 Ig. 
May 10. 1015. 

PreseHt:— Mr Justice llattigan and 
Mr. Juetice Leslie Jones. 

CHAN DAN MAL — Pui.'STjrr — ArrsLLAxr 
rc/ms 

WASINDI HAI and AXOTUCt— 
DsrSKDA.m^IlASPONOBXtS. 

UimU Uir^-iut 

SolHimf a Wr»rp •/ /-rv/^rtg hm maitt- 

ffMjuf, ir/ift/ifr ran nfiraatr. 

Whole in a inli ter • ilrdamiM^nllial an ul vnalnm 
bynwidew iliall net affwl pUiuUII’* rrvcn>Hjaary 
Df<«>r tho v?u1ow*j tlvath. it a)i|)caicti dial »n 
the (toMli i)( the teal matr owurr, <W muUlnm In 
leipeci of hi I estate leek plncv la fovuar (I) iIm> 
plaintiff, (2) the fathor of die itoIvniUnis Xua. i to 4, 
anil {9) defendant Nu. l,tbo wnJuw uf llic yrcdvi'easMl 
■DJI of ilie hiot male owner, who alwnalol brr sliarv 
III ravgui> Ilf the (irfraUniits Koa. Z (o 
HtU, that the plaintiff rvuUl aut have beiMi 
■eparato in eilaio from his father ami ns I he |far1ie« 
Aroras and aditiiiiedly Kovorscil by tliiKio 
Law. the widow roeeived a iUird sl*arr obv»o«sly for 
the purpose of maiotunabcu aod had no rittbt t" 
ailnnato that iharo to tlic j»rojudIcc of Ibe plainiiff. 

Se:o]:id appeal from the decree of the 
Divisional Judge, Multan, dated the 19tli 
July 1912. 

Mr. £adr./fd*Pi», for the Appellant. 

Mr. Badri AWt, for the Respondents. 
JCOOMENT.— The family tree of the 
parties and the facts of the ca.so are set 
forth D the judgment of the Additional 
District Judge and need not be repeated. 
The plaintiff Cbandan Mel sues for deeUru- 
tion to the effect that an albnatiou by 
* ijMammcf Wasifidi Bei, effected by a regie* 
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tcrad deed dnteJ the 7th April 1010, in 
favour nf defendants Xos. 2, 3 arid 4. the scnis 
of Chandu Mel, dliuM not affect his rever* 
sionery rights on the denlh of the widow. 
The suit has been dismissed by both the 
lower Courts on the ground th.vl MuMuimnt 
U asiruU Uai wns holding the property on a 
life* interest, but (Imt (he alieinUinri miis for 
nfi-es^nry purposes in nsiiiiirh lu the C'.lnio 
held by liei\ was not '.«(li<*ie»it for hci- nmin*% 

leiiaiKe. Th * pUiiiliff hn< prcfcj ied a second 
nppe^il to this Court mol in our opinior his 
nppenl must auccectl. 

On the death of Wiru Mul in l8td. iniitn* 
lion ill respect of his cslale t<Kik plare in 
favour of (I- Chandaii Ma), plaintiff, (J) 
Oheiidu MaI. father of defendanls, mol (H) 
Wsiiindi Oai, widow of Sewa 
Mai. a son of Wiru Mill who Imd predcceu^ixl 
hU father. It is obvious from this that 
Chandan Mnl enuM not have been sepnrate 
in e»ta(% from Iim father Wmi .Mnl 

and as the partus aru Aroras niid 
admittedly govcrneil hy Hindu Law, 
Wueindi llai who received a lloVd 
share of the property, ohvomsiy for the pur* 
pose of in.iiiitvruinre, would have nn right 
to alienate (hat share to the prejudice of 
Chandan Mai, plaintiff. The first Court hue 
found that plaintiff separated from Wiru .Mul 
Aome years before tbe latter's death, but this 
finding is mere or lejw conjertunil nnd based 
on very slight evidence. The Division a I 
Judge merely statee that Chandan Mel 
lived eeparately fjxjio his faiher and both the 
Courts appear to have overlooked (he import* 
aoce of the qoeation whether plaintiff was 
joint with or separate from his father in ISSd, 
when the latter died, Au we have remarked 
above, tbe divieion of the estate on that 
uccasioQ proves conclusively that plaintiff 
000 Id not have been separate in estate from 
the other members of his family, 

We accordingly accept the appeal and 
gr«nt plaintiffthe decree prayed for. Defend* 
ante toust pay coste throughout. 

Jppaol rrfijtfd. 
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STL? FKDA TSILIOAD? 9. SVItfi BAO BAflADOH ZIMINMR OAR?. 


MADRAS HIGH COURT. 

Api'AAL AOAIHST Apfsllate Ordbk No. 60 
OP 1914. 

September 27, 1915. 

Jostiee Abdur RRhim and 
51r. Jnfltice Spencer. 

SILD PEDA YBLLIGADU— PBTiTiOJffR— 

APPBLU:fT 

rema 

fSrM RAJA RAVU VENKATA KDMARA 

MAHIPATI SURYA RAO BAHADUR 
ZAMINDAR GARU ahoasotubr— 
Rbapondsmts. 

Civil CeH* (Act V I60SJ, O. XXfy 16 

— £<«CuftOK— ZijHMCfjoa, dcerte for, io rcrpffi of 
MStmoM—Ti'tthifrref dommoitt UnemCHt—ffo <«|>^»» 
«a^'oM btr tinHoftrtr—Dfcrft.hotiler, r^A< of, to extsmle 
tUcreo—EzfCUtio 9 Conn, fomprtrmc^ of, to 
incapoeif}/ of tUfrct*hol<lfr to fojof fOtciotol otriof to 
tranbf4r of dominont Uncrntml, 

An (ajunclion jrnotcd bf * decree in reeiiect of an 
OBaemanC doc» not ceaac to be executable by the 
dooeae.hoMcr merely become, >ub»ennept to the 
decree, he boe tnniferreil the doraictnat tenement 
to a third parly. A decree. ho|<ler it poimo fofir 
eatilled to execute the decree and it it noaeawor 
to hii application for eieculian that be bar Irani, 
ferrad the decree (o a third party, eo lo«if ae the 
traniferee hat neither appeared nor applied for 
pcrmiaiioii tv exeeute the decree, [p. ft4^ eol. B.) 

It ia net competent to the executing Court to take 
ioto eoneidentlou the fact that by a tranafer of tbc 
dominant tenement the decree.holdcr ie not entitled 
to enjoy the eaeetnent Hfht ifranted by a decree. 
Cp 64B. col. B.) 

Jtam Soh<t{ v, (Jogo, 7 A. 107; A. t7. N. {lM4i 224: 
Jaget Toriui Da$i c. JbiAhAf CAeadra TVavry, 3 [ad. 
Cai. 324; 14 C. W. N. 7SB; 10 C. L. J. 39R; Jo»oJo 
Do\/4 V. ifiVribo«h Da*. JO C. 639{ and ilomiro/ Pml 

V. AfHAhro;i Aruaim/. SO A. 2R; A. W. N. (I907l BOO; 
4 A. ti. J. 750. followed. 

Appaal agaioafc (ha order of (he Oottri of 
the Subordinate Judge of CocRnada, to 
Appoal Suit No. 9l of 1913. prafarred 
Rgainat that of tba Oiatrict 51 ana if of 
PaddsporOf in Exaootton Patitioo No. 975 of 
1912, in Origioal Suit No. 269 of 190S 
(Appeal Suit No. 47 of 1912 on the file of 
tba Coort of the Temporary Sabordinata 
Judge of Rajabmoodry). 

FACTS of the cas« appear aufficiently 
from tba jodgmaut. 

Mr. P. Karap'^nanHrlhtf, for tbo 
Appellant: — Tba order of the lower Court 
ie contrary to law. Prima fade, a decree- 
holder ie the paraon entitled to execute ibe 
decree. The transferee baa not come forward 
and applied for permiaaion to execute tbe 
dacrea. Tbe decree-holder is tbe ouly peraoo 
on the record and there is nothing in Uw^ 


to prevent him from proceeding 'with tbe 
execution. The executing Court bas no 
joriedictioD to couaider ae to tbe competanoy 
of the decree-holder to eujoy tbe easemeut. 
Tide Runt t^afuti v. Gaya (1); Jagai Tarini 
Jhfi V. Rakhal Chandra TVvary (9)j 
J<i«y/o Depf V. Kfrtibash Dat (3) and Ba7\tmf 
Pale. Mukhraji Kunwar {4). 


Messrs. 8. Srin{ia$a /yeagor and D. Appa 
Pan. for the Reapon dents, argued confro. 


JUnGMENT.-.Tbis lean appeal agaioat 
the order of the lower Appellate Court 
setting aside a portion of the order of the 
Court of tbe 6 rat instance. The lower 
Appellate Court disallowed execution of 
tbe decree eo far aa injunction sgaioat the 
judgment ’debtor was concerned, on tbe 
ground that the property to which tbe right 
of easement was attached had been subM- 
qaently transferred by the decree-holder to 
a tbiwl person. The tnneferee has nut 
appeared and is not on the record of the cus 
nor has he applied for permiseiou to ess* 
cute the decree. So far aa the record 
goes, the judgment* creditor is tbe decree* 
bolder and ie, therefore, prima /acts entitled 
to execute the decree. It may be that the 
land having been eold, tbe decree •holder 
is not entitled to enjoyment of tbe eaie* 
meoC, but that ie a question which it ie 
not competent for a Court executing the 
decree to deal with in the circumetaacse 
of this case. It was bound to allow eseea* 
tiou at the instance of the decree-holder 
as there was no other person who had 
the right to execute tbe decree. 


The ruling reported as Ram ^oAst e. 

(1) is very much to tbe point. Tb^ 
the decree-holder bad eold the propel 
which gave rise to a right of pwemptij®' 
and the contention was raised that the 
property having been sold, the 
could not be executed at the instsuce ^ 
tbe decree-bold er. That contentiou wtf 
disallowed on tbe ground that the ***®®.** 
ing Court was bound to recogui** 
decree-holder on record. There art a 
of other decisions which follow the 
laid down there. [See Jagat Tarini J^* 


(I) 7 A- 107: A. W. jf. (Jg84) ««. _ sga 

(B) 3 Ilk A Cm. 324c 10 C. L. J. 368; 14 0. ". fl**® , 
(3« 18 C.639. , 

(4) 30 A 28; A W. N. (190?) B80; 4 A I* f* 
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toi. xxm] 

V4RASillM4 SROldTBI V. MLL4 IIS? ??J41U. 

V. OhandraTewary (2). Jatoda Dtyf v. 

Ktrts6o«A Das (3), Hansraj Pal v. llwt;Ardj» 
Kunwar (4).] The eppeel sboald bs allowed. 
The lower Appellate Coart’e order is, 
therefore, set aside and the District lla naif's 
order restored. The respoodent mast pay 
the coats of the appellant in this and the 
lower Appellate Coart. 

Aypfal allowed^ 


Madras hiqh court. 

StCOHp ClVIO AfSIiLS Kos. 710 TO 71$ 
or 1910. 

April 2, 1913. 

Prsftnf: — Jastice Sir Ralph Benson, Kr., and 
Mr. /astiee Sandara Aiyar. 

KARASAMMA HEQADTHl—Puj^tTirr-- 
Arrciueat 


rertw 

BILLA ZZSU PUJARl airpOTHisa- 

Diria PANTS — RisroKDiNts. 

«viV4«A<« ic< (I oj lfl7S), u. 6. UStaUmtnt 

9f 4MettUint e«ntiitr«bi4 tiuttajHr rstfuthm, vtifiti 
«/-^CM<rru«nVe pf $M4«ey«eNi <9n>Uet, 

tfnt 9j^An<i4nt f# trift 

d4td^D'cfl yrtpa/tdivay ktfrrt 

4*teuti9H, oAmim^UUff <tf. 

A «UUu«Bt m«de by e person es to tbecircen* 
•lances under wbicH be executed a decaisient e cei»* 
•{dereble time eltor the csecutwn, eaenot be edmilled 
to prove thefeete eUted by bim. [p. ItM. eol. >.] 
fiscopt Ltt tlie caee of encioat docuffieate the ten* 
etruettoD of n decoreesi wboee (eraie ere clear eennet 
bo controJltd by tlie eubeequeot coodaei of (be 
pertfet. [p. 544, col. 2 .] 

Where epereon delivered hie properiy abeelulely 
to bli wife end leid (bet ebe wee le tejoy Ibe 
pr^rty from jeneretion to fteeratioo: 

ileld, thet the document creeted en ebeolute 
interest in fevev of tbc wife. [p. 544, col. I.) 

Adrsfedeed propercdloof before e eimiler un* 
embignoee deed ie exooeted, is laedmiieible (o 
coaitrne the letter deed. 


Second appeals from the decrees of the 
Court of the Temporary Sobordioate Jad^e 
of South Canara, in Appeal Suits Kos. 109, 
107, lOd and 106 of 1908, presented against 
that of the Court of the District Muosif of 
Udipi, in Original Suits Kos. 448, 456, 457 
and 449 of 1906. 


Mr. B. Sitarama Rao, for the Appollaot. 
Messre. K. Ramana/ka SAenai, K. l^araina 
Baa and K. Yegnanarayana Adiyot for the 
RsBpoDdo&ts. 


JDDDMEKT.^The principal question in 
this case relates to the construe tion of the 
docomont Exhibit A in the eass. It was 
executed by one Maiuda Hegade in favour 
of bis wife, Ummskke, in 1864. 2t 
porporlod to bs a deed of nale. But both 
the Courts have found that it was in reality 
a deed of gift, and that finding is binding 
upon us. In fact the hmling has not been 
impeached by either party in this Court. 
In 190$ Ummakke executed a deed of gift 
(Exhibit B) of the properties comprised 
in Exhibit A in favour of the plaintiff. 
This suit by the plaintiff is to recover 
the property leased to defendants Nos. 1 
and 2 on chalfftni lease hy Vrumakke. The 
contention of the tenauts, defendants Nos. I 
and 2, is that they surrendered possession 
to the 3rd defendant, a son of Ummnklre, 
and that the rent sued for was also paid 
to him. The plaintiff's answer to this 
oonteutioo is that the property in question 
belongs to herself alone under Exhibit B, 
and that she is entitled to recover it 
from defendants Nos. 1 and 2 with the 
arrears of rent, and that any payment 
made to the $rd defendant could not be 
estop in answer to her claim. The other 
children of Ummakke including the 3rd 
defendant were made parties to this suit, 
and they pleaded that the deed of gift, 
Exhibit B, was obtained by the plaintiff 
from Ummakke by undue influence aud 
that io any event, the deed was invalid 
because under the deed Exhibit A, the 
right to the property vested not ia 
Ummakke alone, but in heraelf and in her 
children subject to the incidents of Alya* 
sautana Law. The District Munsif found 
that the defendants had failed to prove 
that Exhibit B was brought about by auy 
oodne influence; but he was of opinion that 
Ummakke was not the sole owner of the 
property under Exhibit A. The Appellate 
Court agreed with the Court of flrst 
inatoDce with regard to the construotioo of 
Exhibit A, and held further that undue 
ioAuence was exerted ou Ummakke to make 
her execute Exhibit B. In second appeal 
it is contended that there is absolutely 
no legal evidence in support of the Appel- 
late Court's finding on the question of undue 
influence, and that with respect to the 
coustruotion of Exhibit A. both Courts are 
wToog. Wa may first deal with tbs question 



544 


INDIAN CASES. 


UeCADriii r. BILLA KE£C 

ot irifUiidnt'e iii i^mu**!) &'$, if wt* 

able t' ?<tiilinii tlie Hii>ltn(' <>ii (Imt 
it svoiilil bo uiiiioooH'. uy t<i :£'t iMti> tli<? 
coiistrootinn ot Ex In lilt A. >Vo fot*l c.in* 
Stntine I tonplioUl the ci^ntentjon <*•/ (hesij>|M*l- 
lant tliAt there if: no los^l evHlonr# !•» '•.niip >r( 

the tuicliiif?. The i * hy ihi* 

Appellate 0<)i)rt e'»ii>ists of the M<*f»«'iiK 
the p1.iiiililV*x ‘ 2 ih { >«itneNK :iikI of th<* >‘1 1 
dcfemhiiit. Ihitli oF them t<i sliili*- 

Kceule made hy Unmukko. that >lu« ilM i.»>t 
know the imlure of the C'OiteoH of K\3n* 
bit U when »he exeruivd il. Xo 
is sp'^ken to by either of them. AU that 
is stated is th:it Cmmikkv >ii<l that >ho 
WAS asked to exeeote the iloruiuout nml tiuit 
sho did so. Thi'< fncl, A'*'nMMini; iho evhleueH 
to be releVAht, is no evidenve of iiihliu* 
iiilluence At aII. Tliero w.is ll•llhin&,' 
in the plaiiilitt iMkiii;r hec iijollinr to nnk>* 
A ^ift of the property to Iiers<dl alone, 
and. if the mother w-\< wiJliiu.' to do m>. 
there woohl lie im(hio;< iiiipn<jK*r in her 
taking it. We nrr, hiiwuver. of optino 1 ih.it 
the evidence of the dnl defoiHhint and of 
the pKiotilT's diitl wit(H>o<. of vtiiimnod^ 
made tu them hy t*mmnkkei< not in Un* 
circaiuetances of (hi« fa<>e adini^Mhlc at nil 
to prove the fuctA nlleccil to hau* been 
stated by Cnumikkr. Her Aiuteinent was 
sdokittedly mmle nfter lier telnrn iVorn the 
house of the plnintitrs luislmMl, where 
she Imcl gone on A vinit. Acenniina; to (he 
evidence of the witne^M's mvotioj.vil ulmve. 
aUe stayed tw.i or tluve months in (hat 
bouse. L'miuukke's AtkleinenU did imt 
accompany any coiKlu'’t on hvr p.irt^ nor 
were they made at tin* time when llie 
document Kxhibit U was exe<'utecl. Kvo 
deQce regarding the »lateniei»ts mi le by 
her would not mine within the purview of 
either section ?r or seetiuM ;^i of tlm 
Kvidence Act. A statement made by n 
person AS to the circa m stances u inter winch 
be executes a ducoment a ronsiderable time 
after the execution, cannot be admitted to 
prove the facts stated by him. If we 
reject the statements, as we hold we are 
houud to do, there is Abndalely iin evidence 
in support of the plea of undue inrtu* 
eoce. We must, therefore, set aside the 
Quding of tbe lower Appellate Coart on that 
qaastioD. 

It is tben necessary to decide what rizrlit 
UmmakVo obtained uudor Exhibit A. Tim 


tins 


(eriQs of the document seem to os to be 
finite MiiAmbigiions. Mainda Hegade 
didivM' the pioperty absolutely to his wife 

“i.vs that she is to enjoy the properly 

fr<nn ;.'ent'i‘:i th 11 to generation. These Are 
/i|i|Mopriufr for the croAtion of ad 
» lHohi|«> intcrc'^t, :iml (hey are not consist* 
ml with any limitilioii cd the right nf the 
d* I'fi*. It oijiy I'c, tt< urged by llm learned 
V akd r»r (Im* responderd. that Oic donor 
wMnd hy the irift to henofit not only hie 
witf hot nNo his children. Eul iherieestion 
I', «jiat is the rnnvrt inlcrprelalion to he 
id.ioi'd ii|M»n the wuitls nf the document. 
On that imi(ii'i\ wv have w doubt that it 
:ih Ah>f(dntc interest in favour of 
the wifi'. The d«»jnr may have hoped that 
liis wife wi.utd (nini.mit his estate to all 
his children nint was content to rely on 
I vr fhiing an, but whatever liix idea may 
hnve been, the d-ciimorit is perfectly 
rhnir an<l wo cannot hold that it c mfers 
Oil i rjinnkkc any other lliiin an absolute 
C'lali.*. The case m not jciinilar to Kuttharha 
f'mm'i V. /fi Vniuini //nj<c (1) where the 
gift was to a wom.m and lier children. The 
]on«<r .Xppcibte Court refers in support 
<d its rnnstructiiin (u ta*n documents, 
Kthihiu .\ I V and X\', which came into 
existence two years lefore the date of 
Exhibit A- They w'cre apparently prepared 
by ^luiiida Ifeg.ide for the purpose of beiog 
executeil. These docaments nre of no Dse 
ill ctnistruing Exhibit A, which in in oor 
opinion unambiguous. It inoy U that the 
iUmor changcsl his aiind. He certainly did 
St> ns to I ho language m w hich he should 
exprcM fiie wishes. Itut whutlier lie hud any, 
different intentions at the time of Exhibit A 
fjs*ni thiksc he Jiad at the time whea 
Exhibits XlV and XV were prepared, or 
nut, the Construction uf Exhibit A cannot 
controlled by anytliiiig to be found in 
Exhkhite XIV and XV. For the seme 

reason we must also Iiuld that the 
subseijucut documents which were pot 
to »\m\v the condact of Uramakke as fo 
what she thought svas the correct COO* 
at ruction of Exhibit A, are also useless. 
is settled Uw that except in the case o» 
ancient 4h)Ciiaient<, the coiistroctiou of n 
d^xament whose fenoe are clear cannot ^ 
coDtruiled by the subseqaeot cotidact of 

n) »CM. 20 iia M.L.J.220. 
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ihd parties. In rBBliiy those sabseqaent 
dooQiDeDU do not afford mnch help in the 
eenatruetion of Exhibit A. In 1882 it 
appears that Ummakke eoed a tenant for 
rent in eonjnnetion with one of her sons. 
Th» vm 18 years after Exhibit A wa^ 
execnted; bat it appears also that in 1892 
she inati toted another aoit against a tenant 
V herself. The only other docnment 
relied on as evidence of her eoodaet is a 
petition hy her son, Chandayya* for pattah 
for a land adjoining one of the items 
ioeloded ia Exhibit A. The petition stated 
that VkIi No. 18 included in Exhibit A 
was in the possession of the epplicant 
OhsQda)Ta; bot the Revenue Authorities in 
their order recognised the possession only 
of Ummakke and granted a roirf in favour 
of Chandayya on the gronnd that Ummakke 
cooBented to it. These detached docomeots, 
.even if admissible, would afford no safe 
gnide in the cnnstruetion of Exhibit A, 
especially when we find that Ummakke did 
not always act ia conjunction with ber 
lODi in maitera eounected with the ad mi a is* 
tralion of the property. Mr. Naraina Bow 
has tried to sopport the judgment of the 
lower AppstJaU Court on two grounds, 
neither ef which was raised till now. The 
fir4 ground is that thers was a secrsi trust 
at the time of the execotion of Exhibit A 
in favour of the children of Ummakke. No 
Moh trust was pleaded by the defendants. 
The question whether there was a sKret 
.trust or not is one of fact. We cannot allow 
.it to^ be raised in second appeal. The 
District Munsif, no doubt, says that 
whatever the outward form which the 
truosaction eveinnaUy tt>uk, the real nature 
of the transaction is dieclosed by Exbibits 
XV and XIV and Ummakke took the 
property burdened with the trust in favour 
of herself aud her children contained in 
Exhibits XV and XIV." We do not think 
that the District Mootfif in this passage is 
really speaking of any secret trust accepted 
by Ummakke. 'The documents are 

apparently referred to by him as throwing 
light on the intention both of the donor and 
of Ummakke. There is absolutely oo 
evidence that Exhibits XI V and XV were 
broQghi to the knowledge of Ummakke 
and that she consented to accept the property 
on any trust. 


The srronf contention is that, whatever 
the original obaracter of the gift under 
Exhibit A may be, Uroxnakke throw the 
properties comprised in it into the common 
Sto’k by incorporating it with other prtjper. 
ties belonging to the family. Hers again 
no issue was raised to fry the question; and 
the question being one of fact, we must 
decline to allow it to be raised here. It 
would have to be ahowo that the pwperty 
was continuously enjoyed by Ummakke and 
her children together. The clocnment>i 
referred to by the lower Courts do not Itear 
out any such theory of coni in nous enjoy, 
ment by the whole fonniy. Wo must 
disallow (this contention al^i. The i rsult 
is that the decrees of the lower CotiH;* 
most be reversed, and the plaint ill' 
most be given a decree for the possession nf 
the property. 

Drrrrr ivrrrye*/. 


MADRAS HIGH COURT. 
OtiuiNst Eidk Aphrai No. 7 or 1913 
March 30. 1915. 

PrtHnt ‘ — Justice Sir Wrlliam Ayling. Kx., 
and Mr. Justice Tysbji. 

RAHMAN D1 anv othkkr — P uiyTiprs — 
ArpfiUKia 
t'trnt 

KATIMA BIBI SNO OTIlSRR.<^DBri;NDANTS 

— RssrOBOKKt.H 

£l»Mr tMOaviap f* trettiwrrmt—ptr*Hm^/»n. 

^ A deed ef eviilpaco* caeroly b (IvuTarsfitin ef 
iBleneiiHi and oiHbhix more, fn order (u make flio 
gift eecnpleU and epomive. (he dnaor n>ui>t deliver 

potBCtsiMi of (be subject of i;ift to dig dunce niitl 
snet OiTtet himeelf of bJI puwor over it. f|>, C4d, col. 

Where, (herefore, after (he execution of a eked nf 
9 >fc, no act of ownenh Ip wa • esureiKd over ( he HuLject 
ef gift cilhar by the deooooraay jM-rmto oa hii behalf, 
but eba douer reserved to bit owq uso ih« rents 
and pfoSts of ibe property; 

HfU, that (be gift Mas not intended to operate 
aa a transfer (olbe donee and eoald nnt bo riven 
•gect to. (p S48, e^B, 14 2 .} ° 

Appeal from the decree of the Hmi’Me 
Mr. Justice Wallia, dated the I9th Novombor 
11(12, in the eaercj«e of the Ordinary Original 
Civil Juriadiction of the High Couit a«d 
made in Civil Spit No. 50 of 19II. ^ 
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JUDGMENT of Sir Arnold While, Kt., 
C. J., Mr. Juatire T 7 abj* referrina b»ck 
tV>« ^ for Hndioae on the (loeBlioai; of fact ia 
I'.inted in 2^ Iml. Oa.^. 651. 

FINDIKGS.— Their Lordihips the Chief 
Ja«tice and 5[r. Jaacire Tyabji in dealii.a 
with Oriii^inftl Side Appeal No. 7 of 1918 
have called fo'‘ findings on the following 

points:— 

1. Whether pcea«a«ion of the anbjeet of the 
gifte in question was in any way parported to 
be actoally transferred by the donor to the 
donee ? 

2. H * 0 , in whnt way po.sseseion wa^ par* 
ported to be transferred ? and 

8. Whether, after the alUgefI gifta. acta of 
ownership were eiercUed over the subje«*t of 
gift by the donor or the donee or by some 
person acting on behalf of the donee. 

Evidence has been let in on both sides. 
The Bobject of the gift is two houses. 7t>, 
Angappa Naick Street, and 107, Thambu 
Chetty Street. I shall firnt deal with 107| 
Thambu Chetty Street. So far as tins hoosw 
IB concerned, it appears from P«xhibit H, 
dated l4th Noveml^r 1904, that the donor 
was carrying on business in the house and 
sold the stock in trade to Mahome<l Mohidm 
by a sn1e*deed, dated I4th November 1904* 
Prifna /ac<e. there hire, he was in possession 
before that date and was earryir.gon business 
in that house and there ie no satisfectory 
evidence to show that prior to Exhibit II, 
anybody else was in possession. At the 
date of the gift which was 5th October 1904. 
the douor, therefore, must be taken to be in 
the possession of the house. Subseiiauot to 
that date, he took a rental agreement, Esbi« 
bit E, from Mahouied Mohidin. dated 8rd 
December 1904. That rental agreement was 
taken in doiior*s name withoot reference to 
bis having been the guardian of his minor 
BOOS. 1 have no reason to sa|ipose that the 
rental agreement is not genuine. SuhseQnent 
to this rental agreement arid on (be l^h 
June 1906, the donor Chinnavappo got a 
rental agreement, Exhibit I, wherein be is 
described as the guardian of his minor boos 
who were the donees and, so far as Exhibit f 
is concsxned, there can be little doubt that 
Cbinnavappu treated tbe donees as the owners 
of ths house and himself as the guardian. 
Tbe clear inference to be drawn from Ex> 
bibit I is that bis obiect was to conGrtn tbe 


gift and to transfer pcMtsesaioo to the douses. 
It is argued by Mr. Venkata Subba Row that 
8 hah •oh Ameer, one of the donees, was a 
major at the time, because he described him- 
self as about 22 years old in bis statement, 
Exhibit 0, made by him before the Registrar 
ill 1907, Having regard to tbe age as given 
in the deed of gift and the fact that there was 
no motive why the father shonld in Exhibit I 
have descHlied Shah •ul* Ameer as a minor, 
when in fact he was a major, I do not think 
1 can accept the statement in Exhibit 0, pro- 
bably made for his own purpose, and hold 
that at the date of Exhibit I, the donee was 
a major and consequently Exhibit I was la* 
operative. At any rate. Exhibit I clearly sbowi 
thatlhe donor wnntetl to transfer possession to 
thednneesand did everything that was possible 
for him to do to give effect to that transfer. 
Certain rent receipts are produced hy the 
plaintiff’s Vakil to show that the receipts for 
No. 107 for rent xvere granted by the donor 
not as guardian hut in hia own name. These 
receipts are nut in the affidavit of doenmente 
and were produced for tbe first time in the 
enquiry before me. It is doobtfat whether 
these docuenenia could be admitted at this 
stage; but, as my attention has been called to 
the fact that both Justices Bakewell and 
WalUsheld that no document need be disclosed 
in the list which parties are not bound to 
disclose in the affidavit of documento. I ad- 
milled them. I, however, think that it woold 
be unsafe to aet upon these receipts and bsM 
any ooocluaion thereon which would W 
oppoeed to the plain tenor of Exhibit T ^ 
far as No. 107 is concerned, the position *i 
that there was no mutation of oames eitW 
in the Collector's certificate or in tbe 5lae‘«** 
pal Assessment Registers, but that the d onof 
recognised the deed of gift and traosferreo 
possession of the property to the donees »o 
far as it lay in bis power to do so. 

As regards No, 76, Angappa Naick Slre^ 
the poaition U different. In this case, 
admittedly no mutatioo of names either i a t e 
Collector's books or in the assessment 
and so far as it appears from tbe record, the 
ia nothing to show that the possession was 
livered -la the donees or the doiK^ ° 
anything in his power to indicate that ^ 
divested himself of possession or 
the donees as the owoere- An attempt 
been mxde to show that just as in the «at® 
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^ rental i^reement waa taken from 
one ChinoftthaiDbi vherem the dorwr wa# 
dMcnbed aa the piardian of the doneee. 
Ihe evidence m to this is that of Shah-nl- 
Ameer, Cbirnathambi. and JaUladdin who 
we eiamined hy the defendants. I mast 
My at once that I do not believe their evi. 
dence. 1 and that there was iw rental 
•jWttcnt exec 0 ted in respect of No. 76 s« 
aileged. In the first place it seems to me 
that, if, ae in tlie case of No. 107, a rental 
Weement was execoted. describing the father 
M the guardian, it would ceHainly have 
been Wttereda* Exhibit I was, Chinnathambi 

poasession 
months before thedate of 
T •ohseqoently. from 

Jone 1904 'o Septemlwr 19,5 and that %vhi!e 
m pcsaesaion he executed this deed of gif* 
ae admits that be waa during that period 
Jivmg in Wee No. 247, Thambn Chetty Street 
Mlongiog to the donor. But says that, aa he 

N-T ea® oe<’opying 

wo.ro. 1 hare IS no docnraenUry evidence 
to -ehow that she ever oeeapied No. 76, 
W, on the contrary, such doconents as there 

Ummer Sahib and 
AUi Ijahib having been in pnesession of this 
PfowHy (ill 1906 and Sikkandar Rowfber 
mg come into possession subsequently, 
^tnsvelu Chetty, who wee examined by 
the plaintiff, deposed that Chinnatbambi 
never occupied No. 76, but that Alii and Urn- 

^«;Nssion of the property. 1 find 

Udifflcnlt to believe that Cbinnatbambi was 

«wpying two bouses instead of only one 
•nd bis explanation for leasing No. 76 te. in 
»y opmion, woplhlesi. I find that so far ae 
"o. 76 IS concerned there ie no evidence of 
sny act having been done by the donor which 
WiJi i&dicaU any transfer of poaeeaaion on 
ms part of the property, It has been argued by 

PO'«».ion 

ought ^ have been given immediately after 
• , possession given by Exhibit I 

JS not sufficient. These are. however, metiers 

II .V ?T^PP®^**** *0 consider and 

that! have to submit is findings on tho 
points required. 


As regards No. 76, my finding is that pos- 
session of the subject of the gift wes not 
actually transferred by the donor to the donee 
snd that, after the gift and until the dealb of 
the donor, no act of owaerahip was exer- 


cised over the subiect of gift either by the 
donee or by any person on behalf of the 
donee but that the donor continued tc 
receive rents from the property. 

As regards No, 107, my finding is that 
pcasession of the house was delivered to the 
donee by Exhibit I and that subseqaei<tly 
the donor's position was only that of 
a guardian. 

Thia appeal coming on for final hear- 
»ngon ths 22nd and 23rd March 1915 
after the return of the above findings by 
the Honourable Mr. Jostice Kumara. 
awami Sastri sitting in the original aide 
upon the issues referred by tlie Court 
(Sir Charles Arnold White, C. J., and Tyahji, 
for trial, arid the case having stood 
over for consideration till this day, the Court 
delivered the following 

JUDGMENT. 

Arttac, J.— 1 have no hesitation in 
accepting the findings of the learned Judge 
on the issues referre<l to him. 

As regards the honse assigned by Exhibit 
B, No. 107 in Thamhu Chetty Street, it ie 
found that at any rate after the daU of 
Exhibit 1, possession was held by Chinna- 
vapu Sahib (the donor) only as the guardian 
of ths donee; and it may be inferred that 
his possession between the date of gift and 
that date wae in the seme capacity. 

I should, therefore, bold that the gift it 
valid. 

The case of tbs other boues. No, 76 iu 
Angappa Naiek Street, transferred by 
Exhibit A is different. The learned Judge 
finds that posseesion of the subject of 
the gift was not actually transferred by 
the donor to the donee and (hat, alter the 
gift and until tho death of the donor, 00 
act of ownership was exercised over the 
subject of gift either by the donee or by 
any pereon on behalf of the donee but tbat 
tbe donor continued to xeceive rente from 
the property.” 

There is in fact uothiog apart from tba 
recital in Exhibit A (the deed of gift itself) 
to indicate or suggest any transfer of 
posseesion or change of ownership. To this 
most bs added the fact that the income of 
tbe property is by Exhibit A secured to 
the donor for his life: and that the donor 
omitted to take the simple and common- 
place step of securing mutation of names 
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In tli(* of tW Cnll^lor'x Office or 

Munl«*i( alUy. 

1 cxpie>< no opinion A A to the qu^etion of 
ilk a cnie like tbie a deciar&tion 
of cift can Itself he sufficient or whether 
poniethinff over and elx>ve H most elAreye 
he vtiiuireJs and 1 <h» not understand my 
learned hmtlicr to have intendeil to decide 
thU point in bis jiidgment dellvereil at the 
tfrsl hearing of thU iippeal. Hot I think 
the facU in this case jnstify the inference 
that the gift of this house wfta not 
intcrnlcd to ttc ctfeotivr; and should md W 
given (dfcct tn. 

It is Argued tliat the two sift*de«<Is were 
executed on the same day ami are identi* 
cally Avorded while the inference fivim the 
failure tn aeCkirp mutathiii of names la the 
same in each. Hut in the one case there 
is something to whut this inference: in the 
other there i« not. And the fact that the 
donor went to the entirely mi necessary 
trouble and expense of executing aiirl 
registering separate sale^deeds for the tw’O 
hnoscs, certainly suggests n po^ihility of 
different intentions regarvling them. 

\ would, tlici’efore, hold the gift by Kxhihit 
A to le invalid. 

TvAlMt J.— 1 have arrivetl nt the aame 
conclusion. I agree with KuTuarasw’ami 
Sastri, d.*A oppreciathm of the evidence and 
ill his findings of fact. The result is that 
as regards one <d the gifts (Kthibit U) vre 
find the father de.aling with the property 
after tho declaration of gift on the Imsis 
that the son was its owner. This conduct 
of the father indicating that the eon was 
the owner of (he property, strongly supports 
the conclnsion that there was on the part 

of the father a real and 

t>o*ia fiiU intention to make a gift,*’ Ameer* 
oennisea KhiUooH v. A6c/frvnnisa Khato>>H (1), 
and that he hed c<impletely transferred 
the ownership of the property to the donee. 
I come to the conclusion, therefore, that the 
gift under Exhibit B was valid and complete. 

With reference to the other gift, Exhibit 
A, all wc have is a bare declaration of 
gift by the father. In the circumstancee of 
I he ca»>e (including the fact that the father 
reserved to his <»wn use the rents and pro- 
fits of the property during his life-time) no 
aU can be had fn lu the applica(i,.n <,{ the 
• (l) '2 1. A ST at p. J0*h 1'* B.L.R. 67i 23 W. B. 206. 


profits of the gift, though ordinarily, M 
Sir Barnes Peacock pointed out in the 
CA.xe already cited at page 08, the mode 
in wbicit the father dealt with the profile 
vrould be important as regards the bonafifiei 
and completencas of the gift as throwipg 
light upon the intention.” There are cir« 
cuni'tances on the other hand showing that 
thei'e M AS no intention to make a couiplele 
tmnsfer by way of gift. These circnm- 
stances are, in my opinion, enfficient to 
turn the srale in a case where the father 
icserves the wds and profits to his own 
nso and Avliere, therefore, their application 
cannot be refcrivd to for discovering whm 
the ownership lies. For there ie no mutation 
of namcH in the Col lee tor’s books or in the 
Municipal records, no tenants are asked to 
attorn to the donee, or informed that m 
fiitui^ the donee is their landlord r.or pnbha 
acknowledgment of the ownerahip af the 
donee. In sneh a case it wonlcl be qe'te 
utiMife to hold that there was any intention 
to transfer I ho property because a declarabOT 
of gift was made and the donor was the 
father and guardian of the minor donee. 
For the reasons I hove already given, n 
seems to me that the presumption of 
that the gift i» complet^ on the declamtiW 
cannot be made the basis for holding the 
the gift must be necessarily coneiderec 
in every case to be proved to 
in(ende<l to be made and to be complel«» 
when all that is proved is that there wm 
a declaration of gift by the father or * 
father in favour of his minor son or gran^. 
•on. The surrounding circumstancee 
show, AS they do here, that tho alleged g*H '» 
not ioteuded to operate at a transfer to 


Bt 186 Couai:— In the re.suU . 

i declaration that the gift under . 

vas invalid, but that the fT'f^ ° .y^ 
ICxhibit B was valid and 
weperties referred to in Exhibit A . 
part of the estate of the decervsed Ato 
ibrahitu aJiftt Chinnavapn, but tba 
properties referred to In Bihibil B, did not 
torro part. . ^ be 

The suit does not expressly parpo 
me for ndminUtration and hae no 
'ried as such, but we find ourselvw 
to arrwle to the plaintiff’s slator 

!lie conteotioas raised in the wntte 
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tjiant ot the 4efenihaM i^hloh ere to the 
effect that the deoea^ei Ibrahioi 

died possesae'l of other properties rn)«e\hle 
(and perhaps aleo immoveable) which oa?ht 
to be administered. We do oat think that 
jQ the oircnmstaneea o( thia caee we oai^ht 
to pass a preliminary decree for the partitiou 
bmongst the beira ot the decra^etl of the 
properties referred to in Exhibit A alone 
withoQt any enquiry of the natui'e retiuireJ 
in an administration aait. For we Hnd that 
on the pleadings the most proper course would 
be to proceed on the basis of this anil being 
for the administration of the estate of the 
deceased. 

We remand the suit to the original side, 
therefore, for trial of the other questiorks 
raised on the pleiidings. Th** parties may 
be required, if necessary, to put in fresh 
atatemenia so that the issues uece9«ary to 
be raised and considered in a anit for 
the administration of the estate of 
Mahomed Ibrahim nay be raised and 
decided. 

The coaU will be cods in the cause. 

Appeal aliitirttli Can ^cmun /r</. 


CALCUTTA HIGH COOBT- 
Secoffo Ctvtt Arrest So. 364 1 or 1910. 

April 25. 191.1. 

Preseni: — Mr. .Tustice N. R. ChatCerjea. 

MADAK MOHAN CHAEK.WARTirsye 
OTHtas — OKreKPAiiTS^ArrRr.LAyrs 
tersNs 

bASHl BHUSAN MUEHltRJi axd otubks 

— PtAiHTivrs^RcApoxoRxrs. 

PijfAf e/ •fngSetrral mrritm/ 
'^Obtfr^elion ty »rrW>*«f 4ii9*»n, tf 

n*e<amr0 parTtV*— A'«jveA*'nt bf ij 

bff AKuer—Pcrmtitfitt Ifm^rr h -f-hf, if ctm Ht-i-irr 
ngkt ayaitxH nnMh^r nmUr tnmr InmAl^rtt — "Ailhia' 
«a r©g<l ffe#*, «/— grr</vjHrr ^ 

Ora n rraawm p/io* . 

Wlisra a way i>essc« over liafferjut |MrcoU uClnii.l 
Owftsrt W iltUorDiit pununs eii ! tbv owner of one 
parcel obitrticts tbc way on bis own land aaJ I be 
owaers o( the remaining pnrcels do not raise any 
obstrueMon uor oven Our.y the <lom inant owoer's 
rtgUt, (he latter aro neitlwr »«ccsaar>* partiee nor 


Ota UsjMosJiua suit for a U-daral ion <i< Uis ri<Ul 
of way by in'? do*nimn( owaor ngtinst 'ho 
<r»ner who obstraccs Che way. fp. A30, co). I.j 
An rnr^ment nf ratemcac by a iu 

tivtiofih- doiuhiant (eu'.*in<Mtt und''r a claim of 
right III r>'s|»<'ri .if .Iriiitniir Uf*rita-o. iniV 

giro iW..w«on. proeny^e ncM. Cp 3'0, 0i»l. I.J 
Tlio w<ir«l n rd in ||ia ri»:^.| roiiini 

means "apii'rlAiM >g l.»" ,.i|.| h».T * 'MlvjidMi tto * ro 
I lie A**" U. '|». 53t). V •!. 2.J 

• Wild If*!' 0 (•'rm im *nr \ <iiiir.*. 1 1 ..) «!..(• i<*in 
a«’|Oiro n |>r«*«vn|illiv imU' of a-.Mitml tiiniliMr 

|M*rinnm*nl h r ilio «:iiiu< l:in«llorP 

Cp. .mJ, rtd J 

TW lUamtig « |•lMvh:(« >.1 Clic •Imiiiiiiiiil no 

Bom.* n ) I i^r« l»«fMi.* III.* KiMiM](.>i ,1 |.iif)ij.Mi lii.in.'i'ii 
(iHirTOi'W'i nii.l ilMor rv*L;iO'i « .\ h-jiv wn< in 
yvi»(eiw fmii boromt ihni liin.v TI|o |io(i mim 
iii(riHl<*i| irt |« jHTiiiiiiMOiily to m.l i>m' 

tb<* HM« of tho wiMiUl.l*' doihiinor 

il'Af. tUu* ihvtv HIM tl|o jio Minipii.Mi of .m 

im|>li«M| s>i4iii oil Tli*' iw.> i«*it.*iii'>n<« ~i> 

&o:i. ml. 1. ' 

WWif, fnnU.T, iliAT iIiai t1io w.iv oiuk 

into evi»l-iHV only afror (In* v mil ion, tli* fHd. 

that (he Tniinr Iu of oitr ln>l 

b.*on utiiitf tlM‘ iiifli «vor rho itlnr for IW 

.vrar*. non 1. 1 Irnil to tin. i»if«.)viii.'i> <lric tliM n^rr 
bod fis oriciH In a gram me mb a iiiKior of I««4 aI 
|>ros«iiM|ei<oi, Imt a irmol wlurli miv fnuMl ns 

ail inrojoiuv c»f f.td. Ti,. |, | 

<ln a »r»vraiM*»* of n I'r-iHOiy n ifriiiif of* n n’lflu nf 
aa> r»f n«iTs«i(y liy I Ur owikm' of our of ihr sevororl 

iBirtion* lo tbo owiut i^f tliv dlior rnii Ih* iiresiimcd. 
^i,&o.1.col. 2.1 

beennd appeal against the donee of the 
Subordinate Judge, In] Court. O.tccii, dated 
the 4th July 1910, iillirruing that of the 
Meneif. On] Court, Munehigaiii, lUtud the 
doth July 1909. 

Babu itargmtra •Vonim Mit/tr, fur the 
Appelluida. 

liahu r/*0arki SHth (Vmkrttvnr/i/, J)f. SamI 
CAuadru O'Ht't, Dibus ftoMttni l/.i.caM iViaf/gr* 

Jft aui /<>yA Ck'tH >4 U'o, fur the Respond* 
•iits. 


JDOG.MKNf — This api>9Al crises out 
of a auit for decUretion of a right of way, 
f >r restoration of the ptth to its former con* 
dition and for psrpetiul injunction. The 
0>urN below have eon'^urrel in decreeing 
the suit, and the defendants have appealed 
to this Coart. 


The Mrtt roiitentioii raised on behalf of the 
appellants is that (ha Kuit ought to fail, ae 
tbe owncre of all the servient tenements 
over winch the way is claimed, h.kve not hueu 
made parties to the suit, and the ca.se cf 
HadvH iMau Vka//.>pailfnfa v. .dife>llio^ Kuuiar 
Burufi (I I is relied ou in auDCurt of lha 
(I) olod. Cai. S3; liC. W. X. U 
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coot«ntion. li is not alleged that the 
owner of any land other than 6i^a'/rcir k<AA 
over which the way pas.'^es, has obe trotted the 
plaintiffs or ever has denied the plaintiffs* 
right. The owners of the land 
alone have caused the oUstroction, and all 
the owners of that land have been made 
parties to the soit. In the ease cited above, 
all the servient owners were not made parties 
and the learned Judges observed that it was 
difficult to see how a decree ba.se<l on an 
easement in that state of the record coold 
be passed. But 'all the servient owners*', 

I think, mean all the servient owners who 
bad raised objections to the plaintiffs* right 
of way and against whom there was a caose 
of action and do not refer to the owners of 
all the tenements over which the way 
passed. If a way passes over 50 different 
parcels of land owned by 50 different 
persons, and the owner of the fiftieth 
parcel obstructs the way on his own land 
and the owners of the reinaiiiiiig parcels do 
not raise any obstruction nor even deny 
plaintiff's right, I do not think the latter are 
Decessary parties or can be joined in a suit 
against the person who obstructs the way. 
The plaintiffs in the present case complain 
of the obstruction at the site of the bhndrrtr 
kola, and all the owners of that tenement 
have been made parties. They no <toQbt 
pray for a declaration of their right of way 
which is described as passing over the lands 
of other persons but that is merely descrip- 
tive of the way, and they have no cause 
of action against the owners of the other 
teaemeots. One Siva Prasanna, the owner 
of a tenement over which the way passes, 
wa^ made a party defendant and he pleaded 
that there was no cause of action against 
him. The obstruction beiog coofined to 
hhadrar kola alooe, there was no cause of 
action against the owoers of the other tene- 
ments over which the way passes. 1 am 
aoooMingly of opinion (hat this contentiou 
has DO force. 

Stc^yndly, it has besD argued that ths 
user by the plaintiffs' tenants cannot iuore 
to the benefit of the plaiotifEs. But the 
enjoyment by the tenant in possesaioo of 
the dominant tenement under a claim of 
right io respect of the domioant heritage 
may give the owner a prescriptive right 
The easement is acquired for tbo beuedk of 


the domioaot teusmenttaod becomes appor* 
tenant to it into whatsoever hands it 
passes. See Goddard on Easements, 7th 
EditioD, page 223, Gale oo Easements, 6th 
Edition, page 202. Section 12 of the 
Es^emehUAct (7 of 1882) lays dowo that 
an eaaemeot may be acquired on behalf of 
the owner of immoveable property by any 
person in posseaiion of the same. Althoagh 
the Act does not apply to Bengal, it shows 
that the principle is a well-rscogniaed one. 
It was contended that the servient owner 
may allow successive tenants in temporary 
occupation (aay for 2 or 5 years each) of 
(he dominant tenement to use a way, bot 
that Auch user cannot confer a right upon 
the landlord. Bnt (his qoestioQ does not 
arise in the present case, as one of the 
tenants alone is found to have used the 
way for 25 years. The lower Appellate 
Court has found that the plaintiffs them- 
selves have been io possession of ibe dcoi* 
nant tenement for 20 years and that before 
that their tenants were in possession of the 
same from 1258 (1851) and that it wsi 
clearly established by the evidence that the 
way had been in existence from bofond 
that time. The user by the plaiotiffs then- 
selves is sufficient, in so far as the soit is 
based upon section 28 of the Limitatioa 
Act. 

The third contention ie that the Coort 
below has miaconstroed the word “adAi'a" lU 
the road cess return aod that it oaght to 
have held that the plaintiffs were aabordi- 
nate tenure* holders ander the defendants. 

I am of opinion, however, that the Courts 
rightly constroed the word 
as meaning ' 'appertaining to" and act 
subordinate * to the howh, aod that the/ 
have arrived at a right ooncfueron in hold- 
ing that they were not subordinate teoors' 
holders. 

The fourth point taken is that as both 
the plaintiffs aod the defend auto hold 
tonnree within the same honfo, the plsiot- 
iffs are co-ewnere with the dcfeodaote 
and cannot acquire a right of essemeot 
against the defendants. They are out cc- 
owners of the same piece of land afld the 
lands held by them respectively are separato- 
It is found that the kotida was partiticaH 
among the eo*sbarers long ago aod (hs d^* 
minant tenement fell to the share of *5# 
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pUictiffa* pt«d60M90r*iD title, while the 
Mrvient teDexaent fell to the ehare of the de- 
feodenU od pettition. The defendeote do not 
Admit ihetthe pUmtiffe heva eDyVight to the 
eervieot tenemeot. Bat althoogh tbapertiee 
hold eeparete tenoree and the tenores are 
permeoeni, the7 bold ooder tbe same land- 
lord and tbe qaeetion, therefore, arises, 
whether ooe permanent tenare*holder can 
acqaire an eaaement by preseription afsainet 
another permanent tenDre*holder ocMler 
tbe same landlord. The ordinary rale no 
doabt is that a prescriptive H^ht cannot 
be ac<iQirsd by one tetiant against another 
tenant of the same landlord. In the ease 
of Kttpour V. Qad/ie* (2), Collins, U. R., 
referring ioseetion 2 of the Unglisb Preserip- 
iion Act said: ‘*U appears to me clear that 
under the section, the right cannot be 
acquired merely by a tenant as against a 
tenant, hot must be acquired by tbe owner 
of fee in one of the tenements aa against 
the owner of the fee in tbe other. Here 
the respective tenants of the ao-called 
dominant and servient ienemente bold under 
tbe same landlord ; and, if the propoaition 
be correct that a prescriptive right of way 
under section 2 of the Act most be acquired 
by the owner of the fee in one of tbe tene* 
meats as against the owner of the fee in the 
other, then In tbie case the defendant's 
contention would involve the resalt that 
the tenant of ooe of the tenements has 
aeqnired for bis landlord a right of way 
over tbe landlord's own land; which is 
impoaeibleand inconsistent with theeesentiel 
notion of aright by prescription, namely, that 
tbe right iaacqnir^ by the owner of land over 
land belonging to another owner. 1 limit what 
I am saying to each an easement as a 
right of way, because questions with 
regard to the easement of light stand on 
a diSerent footing, and depend on the pro- 
visions of section 3 of tbe Act. The preaeni 
case depends on 8ection2, which deels with 
prescriptive rights of way end othsr similar 
easements,” and it waa alto pointed out 
that the reason why a prescriptive right 
of way cannot be acquired by user by 
one tenant over land inoccupation of an- 
other tenant of the same owner ie Uiat 

(8) (1904) 1 X. B. 467t 78 U 9 . X. B. 238; 62^7. 
B. 488| 90L. T. 604{ 80 T. L.B. 84D. 


tbe eoioyoeDt of the easement in that case 
would not be as of right. 

In that case the question arose between 
two termors. A permanent tenure-holder 
like a iu this country doss not 

eland in the same position ns a termor. As 
pointed out by Poiilifex, J., in /TrisumifiiniriO 
V. KilnfaH Bw (3), in this country 
turpeJigiSt leases and interests of that nature 
are very considerable interests in the land 
and cannot bo looked upon as a mere 
leaae for a term of years and are in fact 
substantial proprietary interests, and it was 
held by tbe Privy Council in 6'ojie^ Ko^r 
V. HiWimit Brtfiadoor (4) that a mokurori.' 
tenure is an absolute interest which does 
not revert to the on failure of 

heir of the grantee, and that it goes to 
the Crown by escheat. 

But it was held in the case of KqUu Das 
Ahiri V. Ifonmokini Dtutss (5) that though 
there may be some correspondence between 
a conveyance in fee eimple and a inokurnri 
maMTusi lease, in its practical reeulta the 
legal effect is not the same, and that an 
owner by granting a lease in perpetuity 
carves a subordinate interest out of his own 
and does not annihilate hie own interest, 
and that the word “lease" implies an 
interest still remaining in the lessor. The 
observations of the learned Judge in tliat 
case were quoted with approval by tbe 
Privy Council in the case of Abkiran 
V. Shv^ma Charan NanJt (6). In 
the case of Mani Cftandsr Chnksrhuttu v. 
Balkan/ a KulK Bitvot (7), it was held that 
an oMi/ tolvhlar cannot acquire an ease- 
ment by prescription in respect of the 
water of a tank of hie lessor. The learned 
Judges in that caee observed thet although 
Unanie witb permanent rights have very 
eiteneive rights, still a tenant is always a 
tenant and never an owner of tbe land 
aod as ho always derives his rights from 
tbe lessor, aod as the latter cannot have 
tbe right of enjoyment of an easement as 
of right against himself, so neither can 
bis tenant against him. 

(9) 8 C. 79: 9 C. b. R* 178. 

(4) 1 C. 391: 88 W. Ii> S89: 8 1. X 99. 8 Sar. P. 0. 
J. 409: 9 Solb. P. C. J. 287. 

15) I C. W. N. 821 : 24 0. 440. 

( 9 ) 4 Ind. Cm. 449: 10 C. L. J. 284. «. A. L. J. 857i 
llBon.L. fi. 1234 19 U. L. J.630: U C. 77 N. 1; 
38 C. 1003. 

<7) 9 C. W. N. 886: 39 C. 888. 
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The »eiiyin«nt over which the rifflifc wa$ 
claimed iu that case was not in the possea- 
sioii <if another permanent tenure-holder 
hot appears to have been in the kh<u 
possession of the landlorij inmeelf. 

llavin? regard, however, to the present 
state of the anthorities, it seems very dooht- 
ful whether n tenant althoogh le a 
permanent tenure-holder, can aeqaire a 
prescriptive right of way against another 
permanent ten ai^e* holder under the same 
landlord. 

The question is nne of importance and 
requires carefol consideration; bat it is not 
absolutely necessary to decide it in the 
present ca^e, 


Although the plaintiSe may not claim a 
prescriptive right because both they ami 
the defendantM are tenants under the same 
landlord, 1 think the ConHs below are 
right in presuming an implied grant upon 
the facU proved in the ease. The two 
tenemenlsnt one time belonged to the sarte 
persona, before the partition. The 

presumption in favour of the grant of an 
easement upon the severance of a heritage 
by Its uwncr into two or more parts, nrUas 
primarily with reference only hicootinoous 
and apparent easements, and a way is 
evidently not a continuous nor alwaye an 
apparent easement (see Ran Xarain v. 
KamaU Kanla Shnh (8)], and it it accordingly 
contended on lisbalf of the appellant that 
in the abeeiice of an express grant, no right 
of way could be claimed. 


The distinction between conlmaoM and 
discontinuous casements has, however re- 
cently been considerably modified, eltbough 
iJie decisions lu the recent coses, as observ- 
'’’.,.ff®^^»'^.,onB«smeats, 7tb iiMition, 
unfortniiately not tended to 
simplify, define or render the rule of law 
cl»r as to implied grants and reservations 
of continuotts and discootinuoas easements 
on severance of property and the effect bee 
tended rather to indecision than tc settle- 
ment of the priuciples of law.” In ibis 
state of the authorities, I do not tbink it 
will serve any osefDl purpose by discoss. 
mg the English cases on the point Thm 
resultof the authorities is stated in Goddard 


L(B) «« C. 311 at p.313. 



on Easementfi C7th Edition, at page 197) 
thas 

The net result ia thqt the distinction 
which WAS made in PcrtM/u v. Spenftr (9), 
V. /Vi« •>» (10) and Rollen y. 
Bmfnrtl (ll) between continuoas and dis- 
continuous easements, though not altogether 
abrogated, has been very much modified : 
for Dr/wn v. Ahlytffer (12) and Thoma$ V. 
Otcen (Id) are decuions that if ways are 
made in a defined direction and between 
fixed bounds and are evidently intended to 
be permanently attached to one part of a 
property for the sole use thereof, no di«« 
tihction can be made between a right of 
way which is a diecontmoous easement and 
a continaoas easement, though probably i( 
would still be held that no grant could be 
implied on division of a properly if the 
way were an ill-definel track, an metalled 
and unpaved, over unenclosed ground of 
the vendor of the woutd-be dominant 
estate.*’ 

The fact that a path is metalled and 
paved would no doubt indicate permauence 
in the adaptation of the tenement, but 1 
do not think the learned author means to 
say that it is ab^olately necessary that the 
path shoald be paved and metalled even 
if it otherwise appeared that there was 
permanence in the adaptation. 

The plaintiffe purchased the dominant 
tenement so far hack as 1851. >.e.. shoal 

60 years ago, after partition between their 
vendors and their co sharert. The lower 
Appellate Court has found that it was 
clearly established by evidence that the way 
bad been in existence from beyond thst 
time and in fact it has been found opou 
the evideoce on both sides that the way 
has besQ in existence from time im- 
memorial The Court of firai insUnce say?. 

mor^ver the right to use the path « 
question was practically aright iosepsrably 
attached to the bari by immemorial user 


<IWI> I B.*s.&7j-7jur.(s.,.) IIM, 41- 
T. .6^8 124 It. R. <15*5. 

(10) (1«0) 29 L, J. Q. B. 1 1$. 2 er. A ET, 61* ® 
Jw. {H. n.) I W3; 1 19 K, R. m. 

Ill) (lUiK) 1 y. a. 15,J, 7 B AS. 130! 3a t-f. O' 

B- «; IS L. T. 441; 14 t?. R. J9j<; 147 R. it- 37** , 

(12) (W?) a7 Ch D. 49U; 57 L. J Ch. 2ii; 66 I» 

J . xe 38 W. K. 1S5, 

I '2- ®' ®- ST J- «• ®- * 

L. T. 182} 36 vr. R. 410; 52 J. P, 5t 
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ftud c&oQoi bd d«iacU9d from if, aihI so 
vbos?sr bscomes the owner of the bort 
most have a right to ase the path for all 
parposea. The esietence of this path from a 
ver7 remote past, and its enjoyment down 
to the time of the obstroction complained 
of by the plaintiffs and the previons 
occapiere of the hart, lead roe to refer this 
Ibng enjoyment to a legal origin and to pro* 
same a grant or an agreemeot between the 
owaers of the kowla$ creating this riffht.*’ 
The factM found, therefore, show tlist tlie 
path was evidently intended to be perma- 
nently attachoi to, and for the use of, the 
woald«be dominant tenement now oecopied 
by the plaintiffs. The learned Sabordtnate 
Jttigs Bnda that there coold be no qq cation 
a# to the ffsity of the path, S> it was 
not an ilhdeKned track but a formed road. 
It may not be paveil nr metalled : very 
few private paths in villages are moUlWd 
or paved in this country, but tbe facts 
foQod show that there was a permanence 
in the adaptation of the tenement from winch 

OQoiiQoUy. coold be inferred. 

Tn these circamatances, I think the 
Courts below are right in presuming an 
implied grant on severance of the two 
teoementfl. But even if there was no formed 
road or a way of the nature stated in 
the pasaage in Goddard on Basements cited 
'above daring the unity of poveasinn of the 
two tenements and the way as it is 
came intoeaiateoce onlf after the partition, 
tbe fact that the tenant in possession of 
ooe tenement hac bees asing the path over 
tbe other for about 60 years would lead 
to the inference that the user had its origin 
in a grant not as a matter of legal presnmp* 
tion, but a grant which may he *foQiKl as 
an inference of fact. And! think it is open 
to a Court dealing with facts to draw such 
AQ ioference of fact from an unbroken user 
for aboat tiO years. Tlie Court of 6rst 
•iostance espressly drew each an inference 
and the Court of Appeal below confirmed it. 
The nser is found to have been as of right. 

The Court of Appeal below has further 
found that t he di.s puled way is one of absolute 
necessity aod the only way for ingress and 
•egress to and from the plaintiffs' dwelling 
booses. It is true every right of way of 
necessity is founded up,>n presumed graut, 
and uulesB a grant can be presumed, no 


way of necessity cun be claiuied. lint on 
a severance of a property, a grant by the 
owner of one of the severed portions tn 
the owner of the other can he presumed, 
and has been pre«ume<l inthUcafle. 

It was pointed out, on behalf nf the 
appelUnU, that according to the Kixling of 
the Court below, the path cut.s the kuht 
diagonally fmm north* west to Koiith ea^t, 
whereas the Commi4'<ioiior m map n\to\v.< a 
different direction of the path. andtIintthU 
shows that there wa« no definite p.ithway. 
Hut the apparent discrepanry j« ecpl lined 
by the fact that the plan Htlaidicd to thu 
plaint is a rough sk''lrh ntid what u ah own 
as an oblong hguie in the plan is slinwn 1*1 
the Coiumissiancr'x map in a diffeivnt shiipc. 
The queHinn doe^ rait appe.ir ('>lj ive iMt^n 
raised in the Courts below and I do n'*t 
think that there is niiy force in this ohj*;- 
tion. 

1 am accordingly of npini.m that the 
plaintiffs have c^tHblinhod their right of 
way, and that the decree nf (he Court 
below is correct The appeal munt, therefore, 
be dismissed with costs. 

Arpful i/(Vffii's«vf. 

y, i).— There wai a leiri*r« Patent Apiirul nkraiii»b 
(lii« decree which was dirtniaMM) by icnkiMr. C. J. 
SBd U. Chatter jee, J. un I lie gudof Junr IPIS— £<t 


ALLAHABAD HIGH COURT. 

Sicoap Civil. ArrM No. 1177 ov itIU. 

November i2. 1915. 

Freseat:— Sir Henry Richards. Kr., Chief 
Justice, end Justice Sir P. C. iUnerji, Kr. 

MUKHA Ano ANoruaK— Puinrirrs — 

APrZt.LSNTS 

wttu 

QABZA SKP OTHERS — OmMPAKTS — 

RS»roNPSNTV. 

Mra4B •iHuyftlcr'i 

awft Bandit M—il its kaltnm, 

A graodfathcr’s daaghtcr’s daughccr’i son ia a 
hendha ra p^rU yaferae. £p. &64, col. J.j 

Second appeal from the decision of the 
Additional District Judge of Saharanpur, 
dated the 6tb June 1914. 

Alesare. 0. C. Dillon and Dornodar Da$» for 
the Appellants. 
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Mr. iSVA/f/ 0A«m7, for the Respondents. 

JUDGM KXT.— This appeal arises oot of 
a suit which was hrooght to realise the 
amount of a mortage, dated the 7th of 
February 1910. The mortgage ^tas made 
by one ^^^l4<t^nmat Thakuri, the widow tof 
Pat Rara. The defendants to the suit were 
Qabza, Da 11a, Rasalo and yfuitiinintU Paraannl. 
Afrwammrtt Parsancii and Rasa I a were 
proforma defendants, Tenders of the defend- 
ants Qab;^a and Dalla. The defence was that 
there was no legal necessity. The plaintitfs 
replied that there was legal necessity and 
that even if there was no legal necessity, 
the defendants claiming under Raaalo had 
DO loros 4(andi to contest the Icgslity of the 
mortgage, in that Rsaalu had no right of 
inheritance to the estate of Pal Rim, tbe 
hnsband nf Thskuri. The 

Court below has decree<l the .suit in part. 
It has held that there was legal necesaily to 
the extent of Ra, 49j^*d*0, principal and 
interest. Two appeals have been preferred. 
The plaintive have appealed in regard to so 
much of their suit as wae J is missed, whilst 
the defendant Qab^a contends that legal 
necessity for no part of the mortgage-money 
wae proved. 

We ehall Hr.H deal with the question of 
necessity. The evidence consisted of the 
proof that there had been a previous debt 
incurred by yfusauimai Thskuri, but there 
is no evidence to show that there was 
any oecessity for the incurring of this 
previous debt. In oor opinion under these 
circumstances legal necessity wss not 
proved. 

The second questiOD, uamely, whether the 
defendants had any Iocm slondt to contest 
the validity of the mortgage, depends upon 
wbetber or not Rasalu was a reversioner or 
otherwise entitled to succeed to the 
property. Rasalu according to the findings 
of the Court below was the daughter's 
daughter’s son of tbe grandfather of Pat 
Rais. According to Sarbsdhikary’a Tagore 
Law Lectures for 1882, page 701, a grand- 
fatber’e daughter's daughter's son is ^ 
handka ex parte petema, and we think that 
be is a bandku. Under these circozostauces 
tbe defendant Qabsa ie entitjed to contest tbe* 
validity of the mortgage 

It wee eoQteuded that Qabsa who claimed 
under Rasalu could not contest tbe validity 
of tbe mortgage on one other ground, namely 


{19U 


that Rasalu took e sale-deed from ifuroffl- 
Tbakuri of a portion of the estate of 
Pat Ram and, therefore, was estopped from 
denying that she was not entitled to all 
Pat Ram’s estate. We do not agree with 
this contention. The property purchased 
by Rasalu from Xfusammaf Tbakari was not 
the same as is now in dispute. Under the^ 
circum.stances, if seems to as that the appeal 
fails and must be dismissed. We accord* 
ingly dismiss the appeal with costs, including 
in this Court fees on the higher scale. 

Appsfil diemitssd. 


CALCUTTA HIGH COURT. 
Seco:ip CiTrt Appeal No. 2462 op 1910. 
August 10, 1915. 

Pre«ea/:-.Sir Lawrsnce Jsnkms, I^T., 
Chief Justice. Mr. N. R. Cbatterjea 
and Mr. Justice MolHck. 

ADOUL RAHMAN CBOWDHURI^ 
Plaintipp — Appbllaht 
oruut 

AHMADAR RAHMAN IKO otbbSS — 

DsPCN UArCTS— Rsspoy DSMTS. 

Ten^net Art (177/ of #. lOl— 

unrf^ttttrtd purcAewr «/, righi of—heum- 

brntce. 

Kcr Jenhin4, C. J., N. R. ChelUrjte, J., (MulM 

diM«n(iof> — In {iitomt of aa uorogilercd pur- 
chntcr of • portion of a /u/a/ teatire ii art as 
iiicuKibrancc witliin (bo nesoiog of icctiOB I5l w 
^ ^Itengal Tooaacy Aot. [p. 6M, col h P 

Appeal from a decision of ths District 
Judge. Chittagong, dated the 29th April 
1910, confirming that of the AdditioosI 
Muosif, Fatikcbari, dated the 27eh Ms/ 
1909. 

The appeal came up for hearing at the 
first itsUnce before N. R. Ohatterjes sod 
MttUick, JJ., who passed the followl®^ 

JUDGMENT. 

N. R. CaATTSPUAiA, J. — The plsiDtiff-sP* 
pellsot purchased a piUtu taluk at a ssle held 
in eaacution of a decree for arrears of rest, 
and sued to recover possession of the lsi“ 
in suit which were included in tbe w®** 
from the defendants who were in posseseio® 
thereof by purchase from the former putnid^T' 
The Courts below dismissed the suit on the 
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groaod thftt the parchMes mftde by the 
defeodaoU of portiona of the pu/ni were 
meombranceV' witbiq the nieeninA of 
aeotion 1()1» Beoffal Tenancy Act» which had 

Dot been aDOolled according to the provieione 
of section 167 of thnt Aot. The plaintiff 
has appealed to this C>iDrt. 

Defofe dealiog with the aboeeqaestion. I 
will notice a point raised on behalf of the 
respondents » rir., that the landlord was bon ad 
to recognise the transfers of portions of a 
permanent ten a re, and the transferees not 
haviog been made parties to the rent suit, 
tbe sale beld in eiecntion of Che decree 
for rent passed only tbe interest of 
tbe Iverson who was a party to tbe decree. 
Bat the tenara in the present case is a puini 
tenare, and nnder the Patni Regnlation, 
transfers of fractional portions of a putni 
ialuk are not binding npon the semiWer, 
altbongh the transferee aeqairea a valid title 
to the portion pcrcbased, This is clear from 
SMtiona 5 and 6 of the Regnlation, and if 
any anthority were needed. I may refer to the 
decision of tbe Jndicial Committee in Wat»9H 
Oo. V. ColUci^r of Zilt^ Rai$hok\fe ( i). The 
oases relied upon oo behalf of the reepondent 
do not support his cootention. In SoHrf>ndra 
ifcftaN To;or€ v. ^umomopi (2). it was held 
that altboQgh the transferee of a IractioDal 
•hare of a pftiNt cannot enforce registration 
of his name oo payment of the necessary 
fee aod tender of tbe requisite eecurity, 
yet the transfer is not altogether void, aod 
be is liable for rent severally and jointly 
with the registered tenant, if tbe landlord 
choosee to reoognise him as one of the joint 
holders of tbe ptUnt and he is also liable 
for the entire rent of the pnlti estate. 
The other case, «4o«Kh At* PromoHt'k v. 
Bimhuri (.S). also is to the same effect. 
These cases are no aathorities for tbe 
proposition that the transfer of a share in 
without the express coaseot of the 
tpfMndor is binding apon him. They only 
lay down that the iraosferae is liable 
jointly with tbe registered putnidar if the 
landlord chooses to recognise him as one of 
the joint holders of the pnim. In the 
present case, tbe temindar did not recognise 

<l) 1 8 W. R. { P.a) I a «- 1. A. a B L. B. (P.O.) 

48; 2 Buth. F. C. 248s 8 Ser. P. 0. J. Mh 6. B. 511. 

(2] 8 0. W. n. 34; 26 0. 103. 

(3) a 0. h. 3. 554 


the transferees and he was not ho and to 
do so, This eontention most, therefore, be 
overruled. 

Tbe seed the registered ptUnidor 

for rent, and in execution of the decree 
for rent brought tbe tenure to ssle, and 
the plaintiff purchased it with power to 
annul all incniobrances. The defendants 
were unregistered transferees of tlie pntni, 
and the question is whether tbeir interests 
were inenrabrances within the meanii’.g 
of section 161 of the Bengal Tenancy 
Act. 

Now the defendants being transferees of 
porttoiis of the put nt, their position was that 
of cO'Sharers of tbe former piitnidor though 
not recognised by tbe landlord. The sale 
held in execution of the decree for arrears 
of rent against the recorded pntnidar passed 
the tenure itself, and not merely the 
right, title and interest of the recorded 
pHtntrtar. Tbe recorded putnuhr represented 
the ownerebip of tbe pidai*. and so far as 
the interest itself was concerned, the 
sale pessed the interest of the transferees 
of tbe portions of the puthi as moch 
as it did that of the recorded putm'dor. 

Section 161 of tbe Bengal Tenancy Aot 
lays down that for the parpoaes of Chapter 
XIV of that Act, the term incumbrance" 
osed with reference to a tenancy "means 
any lien, aub^teuancy, easement or other 
right or interest created by the teoant on 
bis tenore or holding, or in limitatioo of 
hie own ititerest therein, and not being a 
protected inUreet as defined in the lest 
foregoing section (section 160)." Now the 
right or interest created by tbe sale of a 
portion of the tenure itself it not a right 
or interest created by the tenant oo tbe 
tenure, nor, do 1 thiok, is it a right or 
interest "in limitation of his own interest 
therein. " The words "his own interest 
therein*' in tbe case of a tenare mean tbe 
interest of a tenare* bolder; and the right 
or interest created must be in limitation 
of each interest, aud not a transfer of tbe 
tenure holder'e interest itself. By tbe sale 
of a portion of tbe tenore, the interest of 
tbe tenant io the tenure itself to the extent 
of the portion sold is transferred, and not aa 
interest created in limitatioo of bis owd 
ioterevt io tbe tenure. It is said that wheu 
a tsoaot transfers a part of his tenore. he 
doss so is limitation of his interest, meao* 
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)iii? lii'j oulire inlero^t, in It. Uat 

tl«' *ir> of Iim own iiit^reRi 

iheryiri ’ w<.n)i\ <t'eru to imlirtJa that i( IS 
not liniitatioii in I'c^pect nf the qn<ntitj of 
extent i»f interest wliicb contemplateii and 
wl.ieli couM have l>e(‘ri saSciently exprexfied 
by ^ayiii^ **hix interest therein,'* bnt line 
reference to limitation in respect of the 
partioular in(erej<t held by the tenant. 

The purchM«er of n portion of the tenure 
pr<ife8AC9 to pnrehnse and doea purchase the 
ownership of the tenure itself to the extent 
of the portion parrliRsed, And becomes a 
eo xlmrer <d the original tenant He la ax 
muc h bound by tbe decree for rent aa bis 
vendor. He cnn mHinlain a suit fur hia 
^bare of the Kurplaa proceeds of the sale held 
in executinn of n decree for rent agaiiiMt the 
recorded tenant Isee .Uu/angtHi 
V. Srvtntilh /W i)h Jt \% true u mortgagee 
can also do tco, but a mortgagee can chi an 
only as an incumbrancer and t<i the extent 
rtif Ilia lien, wbcreaa tbe purrhanar of a por* 

• iioii of the tenure ha.s right as a tenure* 
bolder to the surplus snl«*pr« ceeds rcpre* 
sentiiigthe portion purehaseil by him. because 
the ante is of the tenure including the portion 
purchased by him. 

I think, therefore, thnt the words **m 
limitation of hie own interest therein** do not 
refer to a sale of the tenure, holder's interest. 
As pointed out ir. Tanuiiftilin A'Aom v. Kfiftln 
Naw'^t Rfian (5). the right created by a sale 
of a portion of the tenore itself is to that 
extent not in 'limitation.' but in * extirrction." 
of the rights of the tenurS'liolder. If the salt 
of a portion of a tenure is an incumbrance, 
the sale o( the whole tenure would also he an 
incumbrance, and the purchaser at a sale 
for arrears of rent would get nothing oiilesa 
he takes steps within a year from the date 
of the sale to annul tbe interest of the 
private purchaser undar section 167, Bengal 
Tenancy Act. I do not think such area lt 
was coq tern plated by the section. 

I may in this connection refer to certain 
observationii of Mookerjee. J,, in likavani 
ht,t/r V. Mathura /*meo'f (6), where one of 
tbe questions to be considered was. whether 

\ (4) 7 C, \y. N 5fi^. 

(S> 6 Jml Cas. lift II C. L. J. 10; UC W X Oq 
' W 7 0; L. J. I at pi>. fO, *1. * 


the interest of a person who has aoqaired 
by purchase the rights of the owner consti* 
totes an “ineoruhranre'’ within the meamng 
nf icection ."»4 of Act XI of The teamed 

Judge observed; ' Jt was not disputed, and 
in my opinion, it could not be rsasouably 
dUputei. that if a person ncqoiren the icitsrsst 
of the original o Trier of the estate before (hs 
rh'f.Hult is made, his irdermt cannot bs ssid 
to be .‘til incumbrance and parses hy the sals 
to the purchaser, because whnt is sold is in 
essence hi* sbure in the estate,” and ngftin— 

a pnrcha«er of the interest of tho proprislor. 
after doriult and before the revenue sale, is 
noitc as much bmnd by the revenue sale 
as the proprietor himself, becauvs in sub* 
stance, he occupies the pasithni of the pro* 
prh'lor-” Tho obs' rvntnins were na clochl 
made in r.innection with the provisions of 
section 54 of the ftevenne .Sale Jaw, which 
does not contain n debnition of the word 
''inciirohrance'' and f have referred to then 
only (oshow that the pnrehaser of the irilersflt 
of the pr'prieioc stands in the same position 
as the proprist or himself in relation to ths 
sale. 

Wc were referred tc several cases, boi 
none of them holds thnt a pu roll ass of ths 
tenors. holder's interest is nn inciimbrasos 
within the meaning of section 181 of the 
Bengal Tenancy Act. In the case of 
CkiiHiita Suttai V. Knit Prtvontio Chtiekerhui^lt 
(7). it was held by Norris and Oorden), 
that an exchange of land is an iDcumbrtnw 
within the meaning of section 161 '•f 
Bengal Tensney Act- Gordon, J,, ia de* 
livering the judgment of the Court obssrs* 
7^— *lt seems to us that the exchange by 
which this land was acquired by the defend* 
ants was in limits ti'in. if not in fa^l 
destruction, of the origiual tenant’s right i# 
the holding." 

Tbe case of au exchange may perhaps be 
distinguKh©.! from that nf a sale, althougb 
the two stand on the same footing geoe>*l' 
ly so far as thr rights of the pe>*l'«®, ■'t 
concerikod. A person xvho takes the 
or a tenure by exchange, does not **he • 
as a part of the tenure nor as a 
T.he tenant does not craato an interest 
thetanure itself as in the case of a 
and in that view, it may possibly b® j 
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that hd cr«atas an intar^^t m "Umitatioo 
of hia own intoraat mtho tenure. 

Bai if there is no diatinetion between an 
esohan(?e" and a aa)e"eo far as the present 
question ia enncerneci, the view that an 
earhange" is in HrQitatmn"of (be tenant's 
interest ie opposed to that taken in T<*MizH>hiin 
V. KhodA Nnicas Khan (5). and if an exchange 
ia in ^‘deetruction*' of the tenant's ri^bt it 
oannot be an inrnmbranee" within the mean* 
ins of seotion HI of the Bengal Tenancy Act. 
I ha VO doubts about ttie correctiwsa of 
(he deoision in the case of 
SnA;ai v. KtiH Prt>fOHH<i ('kH'-WAi*/!/ (7’ 
referred (o above, and in any case, I (Kink, 
it ought not to he exteeulMl faitber. In 
JogeeAtrer v. .(bed yfithnuteii (S), 

there is an observation (hat a lease jnst as 
much as a sale, gift or mortgage mast come 
within the word 'incoiubmnce.' " In that 
case (he learned .Tiidges had only to dent with 
the qaeation whether a ‘ lease*’ is an “in* 
eumbrance" within the meaning of vection It. 
clanie of (hePutni Regulation. It is true 
that under that Regulation, sales and gifts 
as well AS mortgages and leasee are treated 
as '‘iuencDbrances " Bui the worl ‘'iiwam- 
branee'' appears to have been use<l in that 
Regalstion in a different sense, as it inclodee 
a sale of the entire ps/si itself. Besides, the 
porcheser, under section lo of that ReguU* 
tion, is entitled on applying to the Civil Court 
to obtain possession against the assignees of 
tbe defaulting pH/nitlar at the time of delivery 
of possession. 

The mode of eoforcement of rights of 
tbe purchaser of a pHtni Mfug as against 
aMignees of the defaulting pnlt*idttr ander 
tbe Patni Rsgalutuni is different from that 
of a purchaser under the Bengal Tenancy 
Act, and the question vre have to consider 
in the present case is, whether the interest of 
the purchaser of a portion of a (enore is an 
incumbrance within the meaning of section 
161 of the Bengal Tenancy Act, which if 
not set aside under seHion 167 of the Act 
stands good against the purchaser. 

The other cases referred to in argument 
•re TamixMddta A'A«t« v, Kkoiia .Vdiro* /TAoa 
(5) and depor df* v- Oonri .VnAna Rny 
(9). Both the cases dealt witfi the meaning of 

(ft) ft C. W. h’. 13. 

(9; 21 lad. Ces, Sfl; 16 0. VT. K. tOb 18 C. h. J. 
67. 


the word "incembrance" in aeotiou 96 of the 
Bengal Tenancy Act. In the first, it was 
held that iha sale of a portion of a non- 
transferable occupancy bolding is not an 
incumhrance witluii (he meaning of secHon 
R6, sub* see I ions {(>) and (7), of the Bengal 
Tenancy Art anc* the c:i«e of 
l/#i w-fur V. ,dfW Mahuitf'f (ij) was dU- 
tiiigaishcd. In the seen ml, which was 
(lei’ided by Monkerjee, J., and nne of the 
luemlwrs i»f the present Bench, it 
was held that the ;<iirro?iiU*r by thr tenant 
of Ills holding to liis hinllovl in tlvit case 
after he had tr.ansfviTcl » pndi'Miorhis 
holding was collusive, and tint so hmg as 
the tenancy of the original tenant subsist, 
ed. the laixltnrcl was not cnlitlcil (o eject 
the transferee. Another quest ion wus i:iisc<l 
in the case. rr'^.. whether the purchaser of a 
portion of a holding is not pht(e''tnd under 
suloaeetion 6 of sei'tion $6 of (he Bengal 
Tenancy Act, bat in the view that was taken 
of the rights of the parties with reference 
to the first question, the Court held that it 
was not necessary to decide whether the case 
of re«ii;h/ft/rM Khrnt v. Kh'tJti Knuas Khnn 
(o), upon which reliance was placed on behalf 
of the respondent, funiislml a cori'ect exposi* 
tion of the law. The (^ourt, however, ohserved 
(hat at least four points required considera- 
tion with referenca to (he decision in T’iniiz. 
H’U/tH Khnn V. Kho>l<t .Vniro; A7mn (11). The 
last two points referred to by the Court have 
no bearing upon the construction of section 
Idl of the Bengal Tenancy Act. With 
regnr<l to llig first Iwg points, it wis observ 
el— (he place, the learned Judges 
adopted for (he purposes of the interpretation 
of section $d, which finds a plaro iii Chapter 
IX of the Bengal Tenancy Act, the definition 
of the term 'inenmbranee* given for the pur* 
poses of Chapter XtV alone. In (he eeroad 
place, the decision of this Court lo the case of 

Pknadn* Sakti V. K*di t'hn‘‘k^fbuft{/ 

(7) shows thalan exchange is an incumbrance 
within the meaning of section 161 of the 
Bengal Tenancy Act, and In relation U) the 
qaestion raised before ns, there <loes not 
appear (o be any real distillation between an 
exchange ami a sale. Kow, the Court in 
that case expressly said that it was not 
nece<sary to determine whether the case of 
TamizuddtH Khnn v. ATAoda ynn’is fTAaa 
(&) was correctly decided, and reserved its 
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opinion upon the qoeation involved in the 
s&id case. Dot the observatioo on the 
point indicete$» if eiijrthing^^ that in the vietv 
of the Court, the term incombraoce" as 
u$ed in section 161 U not the aaroe as in 
section 86, and the observation on the second 
point, m., that *there does i>ot appear to be 
any real distinction between an etrhance and 
a sale'' was made in relation to (he Question 
before the Court, r'.r.. in connection vrith sec* 
tion $6 of the Bengal Tenancy Act. TheCourt 
in that case had nothing to do 
with the construction of the term incuis* 
brance" in section 161 of the Densal 
Tenancy Act, and these cases under section 
86, therefore, do not apply to the present case. 

It is pointed out that adverse possession 
for the statutory period has been field to 
be an “iucumbrance." In the case of ad verse 
poseeseioo, however, although the tanaot by 
allowiDg the adverse poaeessor to acquire a 
right may be said to create an interest in 
limitation of his interest in the tenure, no 
right is created in favour of socb a person 
ae a tenant as in the case of a sale, and the 
latter does not hold the portion in respect 
of which he acquires a statutory title, as a 
tenant or as part of the tenure. The 
purchaser of a portion of the tenure, on the 
other hand, acquires a right to a portion of tbs 
tenure itself, and holds such portion as a 
tenant and as u part of the tenure, and bis 
positioD, therefore, differs materially from that 
of a person who hae acquired a statutory 
title against the tenant. 

1 am of opinion that the interest of an 
unregistered purchsser of a portion of m 
pidat tenure is not an incumbrance within 
the meaning of section 161 of tbe Bengal 
Tenancy Act, and that the purchaser at a sale 
held in execution of a rent*decree against 
the recorded putnidar is not required to 
annul such an interest under the provisions 
of section 167 of the Bengal Tenancy Act. 

In my opinion, therefore, the decrees of 
the lower Courta should be eet aside and the 
euit decreed. 

MvLLiCK, J. — Tbe defendant is the pur* 
chaser of a share in a puin* tuluib from the 
registered tenant and the question is, whether 
hU i.iterest is an incnmbraoce on the tenure 
within the meaning of section 161, Bengal 
Tenancy Act. if tbe interest is not an incum* 
trance, then tbe auction-purchaser who is 
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the temindar is entitled to tabs piMsessioa 
without annulling tbs defendant's interest. 
In the present case, admittedly the procedure 
for annulment of incumbrances has not been 
taken within the statutory period of one 
year from the date of the sale or from the 
date on which the purchaser had notice of 
the incumbrance, and the decree-holder's 
suit for jtioi possession roost fail unless he 
can show that the interest in question is 
not an incumbrance. 

Now an incumbrance as defined in section 
101 being any lien, aob-teoancy, easement 
or other right or interest crested by tbe 
tenant on his tenure or holding or in limita- 
tion of his own interst therein and not being 
a protected interest as defined in the last 
foregoing section, it seems to me clear that 
the interest of a porchaser of a share of a 
tenure from one of the registeredteDantemnst 
fall within this definition, and if the meaning 
of the Statute is plain, it it not oor province to 
speculate ae to the intentions of its fraaere. 
A tenant by selling a portion of his tsnore 
cveates a right or interest on his taoore 
M well ae an interest in limitation of his own 
intei^st in the tenure. The ei tine tion of 
bia interest in that portion of the tenure which 
is transferred , does not affect the matter. Tbs 
sole question is whether the definition applies. 

This would appear to have been the view 
taken by this Court in OAundra Sojtfat v. 
rouenao (7). Jn that case, the plaintiff 
was the anction-pufchaser of aruipaf* holdiog 
at a rent.fsle broaght abont by the pu/nid»^ 
and sued to eject the defendants from three 
ploteof land in the bolding, which tbedsfead- 
anta claimed tn have obtained from the 
recorded tenant in exchange for some other 
lands outside tbe holding. It was held that 
the interest of the defendants was an incuo- 
brance within the meaning of section Ifil- 
The learned Judges ob.served in that csss 
that the defendants bad an ineombraoca 
upon the bolding and the exchange by which 
^e land was acquired by tbe defend sots was 
in liroitation. if not in destruction, of tbs 
original tenant's right in tbe holding. 

Although other Ststutes do not always 
furnish a guide, yet in the present «ass 
It would bensefol toexamine the previooJ law 
upon the subject of annulmentof incumbraoces 
in Inspect of tenancies. The Bret SUtuts 
which gave the anction-pnrobaeer of * 
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UnnrB sold for arroBrs of root, the power to 
Avoid moQcnbrftoeeewM BegaUibo Vlll of 
1819. The term **ineambraDee" is not deBned 
in thet ReBnlfttioD, hot it is eleer from the 
test ihet it covers trsoafers by sele. mort* 
gege or gift. A complete estinction of the 
tenon t's interest is, therefore, under the 
RegnUtion not inconsistent with the 
creetion of An incnmbrsnce. Bat Regale- 
tioQ TUI of 1818 onlj Applied to e limited 
dees of eeleeble tenares end Although 
section 105, Act Xof 1859, rendered ell other 
eeleeble tenoree elso lieble to sele for erreere 
of rent, there wee no procedure for 
bnngiog the letter to sale free of incuu* 
brencee. This difficulty was removed bj 
Act VI JI (B. C.) of 1865. In that Act elso, 
thereiinodeBnitioDof the terra ^Sncembrence" 
but the reported ceees show that e nie by the 
registered tenant of A portion of bis tenancy 
had the effect of creating an iocumbrance, 
tbe trtnsferee being regarded as tbe bolder 
of A rent-free tenure: 8ftib Don v. 

Bumi/n Z>w ifook^rj^ (10) following ^recnefi^ 
Ohuekerh utty v. 8rt9munto t « tlArMr( 11). Fi nal ly 
^t VUl of 1885, while leaving Regulation 
Till of 1819 untouched, repealed Act X of 
1859 and provided a procedure for bringing all 
saleable ieouree to sale for aireare of rent. 
It reproduced in effect tbe provisions of Act, 
TUI (B.C.) of 1S65 ia regard to incuoi' 
brencee and added a deSnition of tbe term 

incombranee.*’ 

Therefore, aponthe analogy of tbe rolings 
under Act Till (B. C.) of 1865, and in (be 
absence of anything in tbe present Act which 
compels as to adopt a contrary interpretation, 
1 tbinir it would be reasonable to boh) that a 
parehaser from a registered tenant is in tbe 
position of a rent.free sub.tenant and ia still 
sn inenmbraneer within tbe meaniog of sec- 
tion 161 of tbe present Act. 

In Joffethvar Manmdar v. Ahni ^afiomtd 
(8), the point for consideration before 
the Conrt was whether a tenancy granted by 
a putnidor was ao incnrabrance within the 
meaning of the Putni Regalation, bat in 
giving jadgment Rampini. J., observed that 
a lease jast as much as a saIs, gift or mort- 
gage meet come within the meaning of the 
word “iuCQisbaoce.** It is true, the correct- 
ness of that decision was doubted by Osksperss 
and Doss, JJ.,in T>fmuur1din Khan v. XAoda 

(10) 15 W. a.dGO; 5 D. L. R.S7. 

(11) 10 W. B.467:a B.L.&. y40»o(«. 


^^awa5Xl•l«(5). where they held that the sale 
of a portion of a non-trtnaferabJe holding 
was not an incnmbrasce within tbe meaning 
of section 86, Bengal I'e nancy Act, But 
with regard to this case, it is (o be observed in 
tht first place, that sections fc5 and 86 of the 
Bengal Tenancy Art (Act Till of 1885) con- 
Uin no dehnition of the term “incumbrance” 
and in the ssamd place, that the CouH was to 
some erlent at least influenced by the coa- 
ftideratioM that (he transfer having taken 
place without the consent of the superior land- 
lord tbe transferor had not created any valid 
incumbraDce. 

On tbe other Imiid, in so far as the deci- 
eion wee authority for the proposition that a 
sale of a portion of a non -transferable occu- 
pancy holding was notan incumbrance, it was 
eipressly dissented from in Asyur Aliv. Oouri 
Mohan Boy (9) by a Division Bench of this 
Court of which I ws> a member. In that case 
we relied inter alia on Chundra Sakai v. Kali 
PnuouHc (7) and were of opinion that if an 
exchange created an incumbrance within the 
meaning of section 161, Bengal Tenaoey Act 
there was no reeson why a similar result 
ahoald not follow from a sale, and applying 
this line of reeaoning to section 86 also, we 
held that an interest in a portion of a non- 
transfsruble occupancy holdiog acquired by 
purchase, was an incumbrance. 

lly learned brother has in the preseot case 
based bis decision tosome extent upou certain 
decisioM reUting to the Revenue Sales Act 
(Act XI of 1859). For tbe purposes of sec- 
tion 54 of that Act. it has been held that tbe 
interest of a porebaser from the defaultiog 
proprietor before defaolt. is not an incum- 
branceiBAuiouwi Koer v. MntkHrn Protad (6) 
and Annoda Proead Ohose v. Rnjendra Kumar 
Okom (12). It bas also been held that a person 
acquiring by adverse posseAsion tbe interest 
of the defaulter before default is not an in- 
cumbrancer. These decisions, however, were 
fonoded upon a coneideration of the policy of 
the Reveoue Salee Act and it was felt that 
in the absence of any definition of tbe term 
‘incumbraoce” it would not be right to apply 
the term to the interest of a purchaser from 
tbe defaulter; for in that case, tbe auction-pur- 
chaser would get nothing at all, a state cf 
affairs which would completely defeat th 
obieotofthe framers which was the security 

(l«) « C. W. N. 37.*} 20 0. 223, 
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of the revenue. No each coa^ideratioQS of 
policy arise in reference to seles held under 
Arl Vlll of ami ^till ie<s to tbmte 

under Act VIU of which ffivefl by 

delinitiiMi a specilic meaning to the term. 
Jiideecl on general principles, I cannot see 
how aniiiterest ncqoiretl by purchase can l>e 
dUtingiiishcd from one acquired by eischange 
or adverse po.s8e>*>ion. 

It appears tn be settled that for the pur- 
poxrii wliother of the Putin Regulation or Act 
VUl of lMi5. or nf the Assam Land 
Hevonie Uegulation, ■ pereon who acquiree 
by mUerse pnMC«>ion «Mme part of the right 
of the rcgi>tere<l tenant, ia an incniubrancer. 
I see no renson fnr doubting that he would 
•also he an incumbrancer within the meaning 
of section Ibl nf Act VI [[ of not* 

withal anding the fact that the acquisition 
of his iutCivat means the rompleto de^troclhui 
of the tenant s interest in the portion so 
acquired. 

On principle, therefore, the complete ec* 
tinction of the tenant a intereat in a pari of 
the tenancy does not seem to be incone iateni 
with the terms of lection 161. 

Uut in the case before ue, there ia a 
further ground for holding the interest of 
the tranaleree to be an incumbrance. That 
ground ia that the purchaRer having ac;iOir* 
ed a fractional share and not being 
entitled to claim registration under the 
* Futni Regulation, the extinction of the 
purchaser's interest Qua the landlord U 
not complete. There has, therefore, beeo no 
complete extinction of the tenanVa interest. 

The result ia that ( summarise the 
grounds upon which I base my judgment 
as follows; — 

I, The definition in section 161, Bengal 
Tenancy Act, covers the sale of a poHiou. 

The reported decisions seem to aup. 
port the view I have taken, with the 
exception of the oasee under Act XI of 1859 
which do not apply and romtsaddin Kkan 
V. EWa Natcaz Khan (5) which has been die* 
serted from. 

3. No question of policy stands in the 

way. 

I would, therefore, dismiss the appeal 
with costs. 

As we differ in opinion on a point of law 
whether the interest of an unregis’ 


tered purchaser of a portion of a jmfW 
tenure is an incumbrancs** within the 
meaning of section 161 of the Bengal 
Tenancy Act, the ease is laid before the 
Chief Justice, so that the point may be 
referred to one or more Judges under 
section 98 of the rivil Procedure Code. 

The caee came up for final disposal before 
Sir Lawrence Jenkins, C. J. 

Babus Piobfxih Kumar Das and Shtiiik 
Chetnthfi Ctifiteervsrtif^ for the Appellant. 

Ha bus Dhirenfira Lai Kott^ir and Siraj 
J/ajamrMr, for the Respondents. 

J^SAfx*, C. J. — The point of law referred 
liiuler section 98 of the Code 
r>f Civil Procedure is whether the interest 
of an unregistered purchaser of a portion 
of a pHfiii tenure is an “incumbrsucs" 
within the meaning of section 161 of the 
Itengal Tenancy Act. In its practical nspec^ 
the question is whether a purchaser of a 
tenure under a renLdecrte mast snuol 
(he interest of an unregistered purchaser 
in order to get a clean title, siidwhether 
on his failure so to do, the title of the 
unregistered purchaser prevails against biin. 

It ie not suggested that it was a defe^ 
in the rent'decree that the unregistersfi 
and unknown purchaser was not a party 
to the eeit; the registered tenant represented 
the ownership of the whole tenure and si 
the sale was not of the defendsoh’s 
interest but of the whole tenors, that 
tenure passed to the purchaser on the 
sale in execution of the rent decree. The 
only limitation nn the purchaser’s 
quieition was that he took subject to tiw 
interests (if any) defined in Chapter XIV 
of the Bengal Tenancy Act as ‘prolecied 
interests,*’ but with power to annul 
interests defined in that chapter as 
eumbrauces.'* There were no protects 
interests, but it is contended that the 
interest of the unregistered purchaser is 
inenmbraDce,’* and that as .b, 
steps to annul it were not taken, it 
subsists.. I Q support of this view 
is on the meaning ascribed to *■ ] 

terms incumbrance" by eectioo 161- 

The section runs aa follow/u— V® 
the purposes of this Chapter (o) tb® 
incumbrance*, used with reference to • 
tenancy, means any lien, sob-teoso^r I 
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jafleroent or other nght or intoreat ereated 
^ the tenant od bie tenore op holding or 
in limitation of hie own intereat therein, 
and not heing* a protected intereatae defined in 
the laet foregoing section.*' 

The TaoguAge need, it ie maintained, 
eatende the meaning of the term iiicam> 
brance faerond its ordinary signification so 
asto include any disposition of the tenancy, 
even an absolute assignment on sale of the 
entirety, and it is conceded that all that 
can be urged in favour of an assignment 
of a part must eoually extend to an 
MSignmentof the whole: the t*o stand or 
fall together. 


It isdifficttlt to understand why the in- 
fenor loterests of a lien, aob^tenancy and 

mention. 

If the lotention was that the soperior 
interest involved in an aaaignment was 
to be meluded jq the general woHs It 
pans counter to tbe first principles of 
construction. An incambraoce woold not 

ordinarily mean or include an absoluU 
assignment, nor woold it be a right op 
interest created on the tenure. Can It be 

¥**l" ‘he Unant's 

intsresfP I throk not; these words appear to 

^ ‘he area hut to the 
quality of the Uoant's inUrest. This 
view preserves the essential cliaracUristics 
01 a Jion, SQb.Unancy or eteenent, for the 
Idea inherent lu these leading words is 

‘ subject-raatUr 

which 18 not destroyed ba Uiill continaes, 
though in a modified form. The more 
genera J words that follow are at least 
as susceptible of a meaning which would 
give effect to that idea as tbe wider but 
isss appropriate one for which the respond* 
enfs contend. 


found in these words: "The exchange by 
which ibis land was acquired by the de- 
fendant was in limitation, if not in fact in 
destruction, of the original tenant’s right 
in the^ holding," A distinction was thus 
recognised between limitation and dee- 
troction and presumably it was considersd 
an exchange was a limitation, for section 
161 does not extend to that which is in 
destruction of tbe tenant's right. Whether 
this be a true view of the effect nf an 
exchange, may have to he reconsidered in 
the future, it does not arise now. I am 
concerned only with an absnlute sale and 
that, in my opiiiinn, is notin limitation 
but in destruction of the interest to which 
it relates. On theguestion referred, therefore, 
1 hold that the interest of an unregistered 
purchaser of a portton of a pulm tenure 
is not an incumbrance within (he meaning 
of section 161 of the Uengal Tenancy Act. 

Therefore, according in the opinion of 
the majority of the Judges who have heard 
the appeal, the decree of the lower Appel- 
late Court is reversed and a decree for 
possession passed in tbe plaintiff’s 
favour. 

The case most go back to the Court of 
first instance for a decree as to mesne 
profits in accordance with Order XX rule 12, 
Tbe respondent will pay tbe appellant's 
costs of this appeal and reference. 

Decree rewried; (’oee tenl hack. 


It IS urged, however, that there are deci- 
sions which compel me to hold an absolute 
sale u an incumbrance and apeeial stress 
It laid on the case of Ohundra S<tkni v. 
Kalt Protonno Chwkerbutlp (7) where it wae 
hold that an exchange of land is an 
ineombrancs within the meaning of section 
161 of the Bengal Tenancy Act. 

The Court there was dealing with an 
exchange followed by a long posseesioo, 
nd tbe subiecl-matter was a holding, not 
tenure. ThetaHo decidendi Is to be 
36 


CALCUTTA HIGH COURT. 

SscoNP Civil Arrsac. No. 3190 or 1913. 
May 3. 1915. 

rrttenit — Mr. Justice Fletcher and 
BJr, Justice Roe. 

MAHENDRA NATH MAITr-^DBrsNoANt 
No. 1 — Apfellaitt 
verem 

GIEISH CflANDRA MAITT a»p 
OTBBES — PufKTirrs — RgsroKpewTs 

- Ajsu to ka stridhsn - Sue* 
e t tmon^Ueir, pn/ertnttal^Bnthfr ©r h»«tand, 
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yAUARAU Al t 1\ ATtSk KB1T7};. 

At t lie Kiariia^o of dUindn woman soi'cmed bj 
Ih*' i)avnl)|iii*^>n »i*Uont of Uindn Law there W4C a 
pr«m>i?c l»T lior Itotlier to gire^ome fimntUr of 
In ml ns dowry. Tlic property wt*, bowetor, fftren 
to llio wi Minin Korrti yean after tlio marriage, thi 
ih«* dentil of clie uoman lier l>ro<Uer sued herhmbepd 
r«M I liL pi»|xM<y n* the insrlitM Ueir of ibe tame; 
KWd, I lull Tfio profieiiy n’n^tUe aJitHtxiti 

tfiulhoH niid ilmt lioi* iH’olhor WAS 'he |kr**feiH*nilal 
licir to liei* liii^lmiid. ' p DtRj, e<»1. 1' 

Appeal against the darrae of the Officintiiii? 
SitWi'Uhiat* Jat3(fe of Miilnapiir. <bteil 
tho 30th June 1013, atliriinnj? that of the 
Munsif* MiOnapuv, datetl the Mb April lOlSf. 

Dahufl i'hnu'irn Iftfini a ml Sftih»trri. 

pnfi liap, for the Appellant. 

Pftbus Shih 0A«ni/ra Peih'f ami Rtk{r<mh 
Strain Bhiiiyan, for the Re^pomlents. 

JUDGMENT. -This i« an appeal frr.iu a 
deciahm of the learned SolKirdMiate Jod^re 
of Mitlnaptir. dated the 2i>th June 191.3, 
allivmmff the dociAion of the Munaif. The 
Ruit involvea the cneation aK to the nghtof 
RuceeMbn to eeven <if land, which 

formerly lielonped to a Hindu woman who la 
now dead. The contes* ia between her hat- 
band «nd her brother'. That the property 
waa the tfnJhau property of the deceaaeil 
woman, there can W no doubt. The (lueation 
ii wha' wa* the nature of the ntriifham that 
waa a'<iuired by thi< woman. The learned 
JadQfe of the Court of Appeal below hat 
found that the property wat c:ireo to the 
woman reven year? after her marria^ tod 
that it was a pr 9 perty not gWtn on the 
occaaion of her marriage. The caae for 
the huaband,\vho »a the appellant before 
aa. ia th t there waa a promise to give the 
property at the time of the marriage and 
tha' (he gift mua' W taken aa a ratifi ation 
of t' e prondse. That, of coofAe. is not 
correct. The promi>e waR one that was 
not capable of being a peci Really performed. 
Any seven of land could have been 

given and there cannot be the slightest 
<loiibt that we must take the gift aa from 
the date when It waa made to the woman. 
On the date that the properly waa given 
to the worann, there carnot be any doubt 
that it WAS an $lntlhAH property. 

There cannot also b* the slightest doubt, 
on the decisioDS of (his Court, that the 
brother is the preferential heir to the has. 
band. It tuey be, as has been aigned by (he 

learned Vafe n for theappell » n( , that Sreekriahua 


in his 0>mmen(arie8 says that the busbAnd 
ouglit to succeed in preference to tbe 
brother wlien the marriage is accompanied' 
by cerlaio religious ceremonies. That that 
view has ' not been accepted is this Court is 
safticiently shown by the decision of Ur. 
Justice hfookerjee in the case of Ifon, 
Bhnttafharjfe V. Hafain” Chcndfc 
DtiM4h>p>uHi{/<t (1). There Mr. Justice 
Mookerjoe agreeing with Mr. Justice Rempipi 
accepted the opinion of JiTnolavahana in 
preference to that expierssd by Sreekriehni* 
Wo arc Imund by that acceptance of (he 
opinion of Jimotavahana and we most adhere 
(«» the view that the form of marriage does 
not alter the nature of tho i/riHhan property. 
There cannot be any doubt that tbie 
properly was the ttjnutuka ttridhan property 
<*f the dead woman and the deciRions of 
this Court are clear with reference to the 
bndher being the i referential heir ^ th* 
Imsbaml. That being so, we agree in the 
decisions of the learned Subordinate Judge 
and dismiss the appeal with cos( 0 . 

A pptnl di'tfft rVird. 

(II IOC. W. N.610: 8C. L J. 18{ 38 0.8 A 


CALCUTTA HIGH COURT. 
Seiwu Civil. Apfrai. No. 992 or 1914. 
July 16, 1915. 

Prtunt: — Mr. JosHce Woodroffo and 
Mr. Justice Kewboold. 
MAHARAM ALI— DBrexoxaT- 
ApfeuAxr 
rersa* 

AYK.SA KHATi:N--Pi.AJsrirf- 

RairoxDRKT. ^ 

Hiit-f.? A L» K*— Pe I'M 1 ^ — Kakicins ni«h 
ay AwrAfrWsjMy imVc toJitftrrt om 

SrroAil e/. 

.\ liliihAn»mM«lAn liusIxiAit rvoculol • 

in fai-ovr fd hi* wile mitliQnzing her to 

hmoir frvm |U<« huAbAiiil in llic • 

Bismiiiic A so-otod «jIv. He, '‘<’*rercr. 

iovoiMl M i(«> And impaieil iincliMtily “"'Aies- 

and rrfii»r«i to maiutain her. TJieroupon • 

Diont of IaUAmwaA *%» executed by 
sccmtlABce with lliv pmtiviuns (u that rnvc< 
l^oe<aa«M«rA; . .vg 

Hfht. that the eontmol w»j not rrid 
otfoet el (bo second murrisee was I® , a 2.1 

a power to divorce h«* host* n^ ’ 
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UABtfUN ALl V. ATI Si KaiTOM. 

• Appoftl ACAiiuA » deeree of the Sobordi- 
DAi« Jod^, Tipp«nh, dated ihs 15ih Jaau- 
ary 1914, affirmiqg that ol the UnotiU 
Conillafi, dated the.^tb February 1913. 

Babo Saiodkar Roy, for the Appellant. 

Babu Upendra Knnt lion* lor the Re- 
apondent. 

JUDGMEKT. — fTbia U aaost to recover 
laaiotenaDce againat aMubammadao ho&band. 

Tbe claim ie ia respect of the period of 
fddofa^ter divorce. Adoeameot ot ioUknatnah 
wae executed by the wife io accordance 
with the provieiona to that effect in her 
iloiinnomoX. Both tbe Coarte have come to 
a coucloaioD that the wife la entitled to 
maintenance and that tbe divorce which abe 
purported do effect, wae a good and valid 
one. On appeal, it baa been contended 
that there ia no cauee of action either in 
lact or ia law. Tbe facte ^ that tbe wife 
claiued under tbeterme of the befritiaemqA 
to divorce beretlf from tba bueband under 
tbe powera which had been given her in (he 
event of hie marrying a eecond wife, 
and further abe allegea that ehe baa tbe 
right to divorce heraetf btcaoie he haa 
imputed onchaatity to her and refused to 
mainteiu her. These are fiodinga of fact 
with which we cannot InteHere ia second 
appeal. It meat be taken that such facte 
do exist. But it iaaaidthatin Uw.it waa 
not pouibla for tbe pfrtiea to enter into 
tbe termawbUb (bey did. We are referred (o 
tbe provUioui of section 26 of the Indian 
Contract Act, upon which it U argued that 
the agreement not to marry a second wife 
waa void. As I pointed out in the course 
of tbe argument, we are not coucened. jq 
the circumstances of the case, with the 
question wbetber or not the defendant could 
be restrained from marrying a second wife. 
The question before us is tbis, if he does 
marry a second wife, what is the effect 
under the terms of the katiRnameb? The 
effect of the eecond marriage ia to give tbe 
wife* a power to divorce her busbend. That 
tbe basbaud can delegate to her, power to 
divorce on certain coaditiona, ia not cootested 
before ue and ae re^rda tbe condition 
against re-marriage which isassailed, we have 
Iwsa referred to the decUioaain Badjremnissa 

T. MaHoitala vl), wfaieb wap before, a^ 

( 1 ) 7 B. h. B.' MZi 16 W. £.' 666 , 




AMfwnftta Btehee v. Kuranv Ali (2), 
which was after, the Contract Act, An 
expression of opinion in Mr. Ameer Ali's 
work on Mnhaipmadan T^aw was also I'oferred 
to. 

Under these circumstances, we ai*e not 
prepared to say (hat the parties could not 
eoter into the cootract into vvliirh they did 
enter. Lastly, it is contended that the divorce 
was bad. because it was oot cummumcatpd 
to the defendant by the plaintiff. Tn the 
first pisce, it is by no means clear that in 
a case of (his kind where /ahtknnmffh U 
registered, anything more than (his is 
neceaxsry. The case of Sfl/abq/ v. Brtbinbnl 
(3) has been cited before us. U is not 
reasonable to suppose that a registered 
document of tbis kind could have been 
executed in a mofussi) village without (ho 
defendant knowing that it had been done. 
But apart from Ihia, it is sofHrient tn dis- 
pose of this pert of the esse on the ground 
that the queetion was not raised ia either of 
tbe two lower Courts. Hsd it been raised, 
the question whether or not there waa a 
sufficient coamonicatioa or wbetber the do* 
fendsnt had otherwise knowledge of the 
divorce pronounced by his wife, could have 
been entered into. The point not having 
been raised in the lower Courts cannot, 
in oor opinion, be urged here now. 

The result, therefore, is that we affirm 
the decision of the Court below and dismiss 
this appeal with costs. 

A ppect di$ntittc<l. 

X) 1 Ud. Cas. M. It C. VV. K. 607; dS C. 63. 

3) 30 B. 637{ 9 Bern. b. R. K. 
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NATH TBWARI V. HilMmntat CKXOA. 

ALLAHABAD HIGH COGHT. 

Extcrttos Secoxp Cirtc Appsal No. 733 

OP 1915. 

NovemW 4. 191$. 

Pre<^nfi^Sir Heury liicliards, Kt., 

Chief Justice. 

RAM NATH TEWARI — Jcogmbxt-dkbtor 
^AprriLi.xT 
vfrtut 

3/ ufe m tfutf G R N D A — ‘D ecKf i •BOioc e ^ 

Re:<PONT>KST. 

5wiV ca 

6f ccrMta ••'tf/n'it F^y. 

in«uf Mwl fpr 

fro^At* rt. 

k Opcj^ wn< |M44 c4 in lU" Wlowlnjj t<*rm«; — 

"It will W MtabliaUvil nml «b‘cUn'«l iliat the «alc< 
Oced executed by clpfcu lant* N«hi, t AmX B in favour 
etUefemlKnr No. 1, l« iwtcbindius ujm>ii t hr plaint. 
{ff( poaie^Pton will lie (lelivrred to the pUiniiff by 

diepopeespinn of defendant Nu. 1 on condiiinn of 

payioff into Court H*. UG within one nftntli: in ease 
of default, the pUiniiS’s suit will stand dismU^ml". 
A frchadule of costs ua* {pvvn «hi the n«sumption lliat 
the money would be |whl In time. Tho money wet 
not pai<l wit Inn time: 

Btlsi, that ntnler the decree at it tIooO. tho defend* 
ant wae not oniitled to execution t<w costa 

Bzaeuiion Mcond Appeal ffona th« doci* 
aion of tho District Jtidffs of Benares, dated 
the 8th Febroarj 1915. 

Mr, Damoilar Bos, for the Appellant. 

Mr. D. E. O'CoNoi’, for the Respondent. 

JUDOMENT.-^Thia appeal arises onder 
tb* following rircDDStances. The jadgment- 
debtor brought a suit claiming a declaration 
that a ssle'deed made by his laoiber and a 
brother's widow was not binding upon him, 
on the sroand that it waa an alienation made 
by Hindu widows without legal necessity. 
The Court held that there was legal necessity 
to the extent of Rs. 66 and it accordingly 
decreed the plaintiff's suit, bnt subject to tbe 
condition that be ehould within one month 
pay into Court the sum of Ee. 66. The 
plaintiff failed to pay the money into Court 
within the month. He did. however, pay in 
on a anbseanent date and the Oou rt accepted 
the money. Thereupon, the defendant i/uram. 
mat Oenda made an application for execution of 
tbe decree, contending that ioasmoeb as tbe 
plaintiff had fsiled to comply with the coo* 
ditioD, the plaintiff's suit stood dismissed with 
costs. The application was to recover the 
costs that would be payable to the defendant 
in the ordinary coarse upon tbe plaintiff’s 


suit being dismissed "with costs'*. The 
plaintiff raised objections. These objections 
have been disallowed by both the Conrta 
below. The plaintiff has appealed. Ths 
decree was drawn up in tbe following form: 
'*lt will be established and declired that tbe 
sAle*deed executed by defendants Nos. 2 aud 8 
in favour of defendant No. I, is not binding 
upon the plaintiff; possession will be delitcf* 
ed to the plsintiff by dispossession of dsfend- 
ant No, 1 on condition of paying into Court 
Rs. 66 within one month; in case of 
the plaintiff’s suit will stand dismisssd, A 
schedule of costs follows- The schedule 
shows what the costs of each side would be if 
the condition had been duly fulfilled. In 
other words, the schedule is based on the 
assumption that the money would M 
paid in within the time specified. R 
will thus be seen that there was no awaro 
of costs to the defendant in the event of tbs 
condition not being fulfilled. The 
simply says the suit shall “stand disruisesd- 
U is somewhat unfortunate from tbe plaintiu s 
point of view that he should lose the benefit 
of the decree in bin favour simply by 
of his failure to pay the money into Court 
within the time specified. Tbe defendaMr 
however, is entitled by law to the 
caused by the default of the plaintiff. On the 
other hand, the Court executing a decree »o 
only execute the decree as it sUnds- If 
decree was not io conformity with the 
ment, it was the duty of the person intereew 
in the decree to have it brought into conform* 
ity. In my opinion, tbe decision of the vcur 
below was not correct and ought to be 
ed. I hold that the defendant is not entitl- 
ed to execution for costs. The other / 
the case ta connected with the effect of * 
omission of the plaintiff 
into Court within tbe time specified. I 
this is not an objection which, properly 
ing, arose on the defen Jant'e 
execole the decree for costs. If the P*V**v^ 
contends that be has still a decree 
favour notwithstanding that be did not P* 
the money in within the time, he should ^ 
an application for the execution of tbe^ ^ 
and then tbe Court will decide tbe P® . ' .mj 
again, tbe pUiotiff considers that he « 
entitled to get an extension of time 
meat of the money into Court and tb» _ 
Court has power to grant him eo^b eX 
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BiHOABr VUTBO ▼BtlEiTAFBA NATAMtfABU tf. OOLLA CR1NTABB4 XilOO, 

Messrs. T. Bangaehan<tr atsd T. Rama- 


eipD, be ebon Id make ad Application for Sneb 
ekteodioQ of time and the Qoestion caa be 
decided. 1 ivisb to eej that 1 mm not 
desidmi; eitber of tbese t«ro Iasi meDtioD* 
ed qoestione. \ ellocr the appeal, set aside 
tbe decree of both tbe Coarta below and 
remaad the eaee to the Coart of first 
instance tbroa^b tbe lower Appellate Coart 
with directions to dispose of the same, bav* 
ibg regard to what I baea said abore. I 
make no order as to the costs of the appeal. 

Appeal all'ywd', Crue remanA^J. 


MiDRAS HIGH COURT. 

First Gmi AersAL Hu. 136 or 1910. 

March 17. 1915. 

PrsMiit: — JaeticeSir William Afliog, Hr., 
and Ur. Jostice Tyabji. 
BANGIRU MUTHU VBNEATAPPA 
K^TANIVARU, ZEMIKDAR or 

BAlfQARI POLIEU — URfiifDAifT No. I 

Am(.uirr 

verflM 

OOLLA CHINNABBA NAIDO 

— PUlHTirr ABO OtRCRS— DlPBHOAMtS^ 
Rc»roHpeKis. 

DaesUadhsiB rifhu, tnmt tp tewisdar 
ulvit4t «/ liou4«^iIorlgafH pft^h nfl\S$, sf 

— rraiM/«/ve <a«fs<Uri. of — (9 tmmM. 

9on inltrpr^Wio^ Cm<o» 9f »«a fnnt, ret.dile 

A MAi^Acisr mado a graoe for the boaoAt of 
tho ladles of h(< famtiT of tbe tfcooteMtJMn daos 
rooovsiablo bj him from eertaia vjllagM aad him. 
Mlf uadertook to cokket eho mbs and p»f ihon 
to tbs Isdisi. Ths fnaloes nortfafed ibsM 
rights to saolbsr psraon: 

that the mortgAROo cemid eaforce bis rigbis 
uadsr tho Bortgass agaiut tbo •ubseqoeat psr* 
cbassr of tbs wmindar** nght inch aOCkO of Cbo 
obligation, fp. seo. col. k: p. 673, eol. I.j 
Per Tvob^i, J.— Tbs words Co graadson** assd 
ia a grant of this dsaoriptioo ara marslj wgrda of 
Umbscion aad not of porcbaao. fp. 660 , ed. t.] 
Aeaitom prortdiog for srmnt bra nniador for 
tho maiatansoeo of tbo ltdios of hU family otcbe 
dantssdAofn duoa reeorerablo hj him f*oaa certain 
TiUagoa aad prswribing a partienlar eoorao of 
dsrolotioa and managenaat of aach proportj'. ia 
ositbsr uncertain aor opposed to pobUc p^icr. sad 
ia ralld. [p. 670. eoH. I A. i.} 

Sunhamhi r. SafoM'bor, 24 lad. Caa 62ai S7 U. L. 
1. 1661 16 H. b. T. 17. foUowad. 

Appeal against tbe decree ef the Dirtnet 
Coart of North Arcot, dated the 20th 
Deeember 1909, id Original Suit No. 35 of 
1908. 

Ur. K. Ra^a Aivar, for tbe AppeUent. 


cAondra Rao, for tbe Respondents. 

This appeal coming on for hearing on 
the 5tb Febrnery 1914. the Court (Miller 
and Tyabji. JJ.) made the* following 

ORDER,— We do not tbink^ we can decide 
this appeal without a finding on the Ist 
issoe AS to (he title of Gangaioamba. The 
District Jodge of North Arcot will be asked 
to return a finding in six weeks. Seven 
days will be allowed for filing objections. 
Evidence may be taken. 

In compliaoee with tbe above order of 
this Coart, the District Judge, of North 
Arcot sebmitted the following 

FINDING. — 1 am required by tbe High 
Coort to sabmit a finding upon the Jst issue 
in this suit, the issue being whether 
OftDgamamba Gara was entitled to half 
share in tbe collections es alleged in 
paragraph 3 of the plaint. The said allega* 
tion U that Gangamamba Qara owns and 
enjoys t»ne-half out of tbe assessment, Jodi*, 
rasraais. etc., leviable upon all wet lands 
and dry lands cuttivated with wet crops and 
tnam lamU in the village of Dalavayipattada. 

2. )tis explained in this connection that 
within the ETarvetinagar semiNduri. there is a 
separate estate, known es the mo^dl estate, 
set apart for the mainteoADce of the ladies 
of tbe palace, and that it ie managed by 
tbe eeDioroaoet Dowager or i?unc for tbe time 
beiog. This separate estate has existed from 
time immemorial. Tbe Manager of tbe estate 
is known as the nioAnl I’^m^ond. In 1606 
tbe then teminAur, Venkata Peromal Raxu, 
execated the document, Exhibit A, to hie 
mother Vijaya Lek.ihmambe Gtru. who was 
then the skiAoI Iriiurnnd. This document 
recites that the irrigation works of certain 
villages were oat of repair and in considera- 
tion of Vijaya Lakshmaraba Garu having 
them repaired and paying a ceitain sum as 
valae of existing works oat of her own 
private funds, she should have the dosoben* 
dAew right of collecting half wet rents. Tho 
doeament finishes with recitals that tbia 
right ebonld be enjoyed by her and her 
transferees, hereditarily from son to grand- 
eon and so on, with powers of gift, mortgage 
and sale so long as the eon and moon last. 
The plaint village of Dalavayipatiada is 
iDcladed in the docameot. 

3. It appears that after tbe death of 
Vijaya LakebmambaGaro, Sona mamba Gam, 
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BANOAf.r VrtHr VljiliATim X4tAvl7lR0 9.«OOLIA CHlSNABIl KUDU. 


\hf RoiM(*i‘ wife f\f ihe cmntrtr. Venkat*- 
pt?nni)i>l JJfiin. hwik p<>s«5sion of the m«Aot 
ej8t.ilf.nhiJ uit^v her. Hie e«lnte came fo the 
oMtiinitnmaml).! Cara, the junior 
« ife of llir irnnlor, nho, bovrever, had mean- 
while ilied. The billet of the moAnf were 
incniTiiii? debts and living beyond their 
nieiri«, and sn KohaioOmbn triru as mihnl 
khirtiU'/ ou O •t<ibcr lOlh, eteroled the 

tMufrnrtaury mortgiffe-deel, Bthiblt K, fop 
the t/i'i-iit/tiu/Kiim right in various villager, 
iiicluiliiig the pUint village, to the then 
:ein‘hdtir. The ;^*eiiWor was rcQuired to pay 
H^. to Chnudrappa Kaidii (vara and 

Papa Xuklu Cbro, to piy the vieli of expenses, 
and other creditors and rejAy himaelf out of 
the <Ifiifthdmiha/n income giving back the 
property when he had entirely repaid bicn- 
aelf. The zfmi'-ihr, however, did not pay off 
Chandra ppii .Vaida and Papa Naidu. bet 
merely hypotheented to them the rights 
which he had obtained andtr Kahibit K. 
The latter sued and obtained a decree which 
iS now pending execation. 

4. In 1604. the remmdar ntd hecoold iwt 
pay off the debts and the mnkal might take 
back the property, but he executed no deed 
of release of the nsafroctoary mortgage. 
Oungamamha <Japu w«s then the 

and it i$ said xhe has been in pos- 
session ever since. In \Si}V. the Court of 
Wards took possession of the Karvetinagar 
estate and reumined in possession anti I 1903, 
hut they did not interfere with GAogainainba 
Oarn’a right to The owner 

of the oy an right has always collected the 
whole rent and paid over the dnvabead^om 
share to the itaiobaudhatiifUirt. 


5. Inconsequence of a personal decre, 
against the sc minder, the village of Dalfavayi 
paitada was brought to sale on October 2^iid 
1895, and was purchased by the rcmiWa 
of Bangs ri Polliem, tide Kxhlbit B, the sab 
certificate. Thi.s certificate gave all thi 
tiicas, mtVoeJod/ allowances and other right* 
appertain log to the defeodaot semindar 
The plaintiff is a double transferee of tb< 
.Ituai/andhan right from Gangamninba Garu 
d. Upon the bearing of this remand, twe 
further witnesses (Nos. 5 and 6) were 
examined fpr the plaintiff and four docu menu 
Exhibits KK, LL. MM ind NN 

Tvii“^ a xvl?? '** ''if*”'**''*' E»bibi., 
XVII and XVIIl were filed. The parties 


also rely upon evidence already on reeor^. 
P. W. No. 5 was a ffumottah linSer the ZesiiH- 
dtirof Karvetinagarfnr^b ^ars, and he 
the copy. Pxhihit KKl, of the letter ^enthf 
the ^rmiWer in 1894, saying that He, tHf 
zfmiHdttr, could not pay* off the deMs, and 
the Mohnl ccttid take back the nsufreotuery 
mortgage which had Wen given to Hicn. The 
original of (his letter has been filed in some 
pi'evious suit and been lost. It fs objected 
that this letter is inadmissible as evidence 
for want of registration. The objection is 
good in so far as the docoment rnigHt he 
used to prove in itself the extinguishmentof 
the mortgage right, bnt it is admitted in 
evidence to explain how the databondhon 
right came hack to Oanganiamba Gara in 
IbOt. This witness says farther that the 
:^Mt»dar was meeting the muHal expenses 
during the contrnnance of the QADfractuar> 
mortgage, •. c., from 1888 to 1894, bot not 
before or after. P. W. No. 6 says be has been 
A ffHmnttnk to the maW estate for IS years. 
The original letter of 1894 (Exhibit KKi) 
was file<l in Original Suit No. lf69of 1900 in 
the Ttropati District Monsif’s Court, bat wsi 
rtot reclaimed and was destroyed. Tbe 
ffHmoMftk speaks to the costoa of the eslste, 
that it is managed by the senior rum tor 
the time being, He alio produced theeietoi 
chi'lo, Exhibit LL, from 1902 to 1904, 
showing receipts of diuntaudK/im amounts 
from Uaiavayipattada for Fnnlit 1308, 1309 
and 13 0, and he eays the mnhal waart 
possession from the year ^uyu (1$94— ll!95). 
Exhibit MM is a Utter of 1900 fro» 
Manager to the Court of Wards stating 
that the Court bad not taken the manageDvot 
of the moAul villages. 

7. 1 think it is clear from the evidewf 
now produced end from that already os 
record that there is, and has been frooi tiot 
immetnorial. a moAoi e.state for tbe benefit of 
the ladies of the m'lHaZ, and that it ii 
•d by the senior for the time being, 

also Exhibits 0 and 01 where the 

in I88d set out the mohal theory, The 
objection taken for tbe 1st defendant is 
Gangamamba Garu was not a proper 
under Hindu Law to succeed to prop^*' 
left by Vijeya Lalcshmamba, Her 
in-law. This would, no doubt, be a v** 
objec tioo we re the ei>tat« t be absolute prop^ 
of Vijaya Laksh mamba, but as tbe j 
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■waa the Joiot ^periy of the inembers of 
)he fluhafi and Tijaya Ija^Htoambe was 
toerely the maQRAfiror for the time 

baiD^» aod aa Oangraamba Gayo inherited 
merely aa tnanagrop op Ar&aeanJ on behalf o^* 
the the objection will not hold. 

8. The next objection ia that the grant 
iDxbibit A Bpeci6ed that the property ahoold 
descend to eon and grandson, and. therefore, 
the eon and grandson of Vijaya Lakshmamba 
*(». t.f the reeitWere) are the legal heire. In the 
firtt place, Exhibit A ie an outright coovey* 
ance, and any limitation and conditions iu it 
are void. H the eeroNd place, it is eaiJ 
for the plaintiff tbat the expression eon to 
grandson" is mere tigurative language 
implying absolute tranafer (rit/« latter part 
of paragrsph2eupra),and this I consider is the 
oorreOt interpretation to pat apon it. TJie 
argoment is thst the eemfmior was rightfully 
entitled to the daeohaadAom right, which, 
therefore, case to the aaction-pnrchsser 
under Exhibit B. 

9. The plaintiff relies upon certain docu* 
Dents, as mentioned above, to prove that 
Qaoga mamba Qaru was in possession of th« 
dfuaioNJAain right after Iddi and that the 
ffemindarof Bsngsri Pol Hem acknowledged her 
right. 1 do not think it necessary to specify 
the Exhibite <H, Ul, K, L. b3 to L9, P. 
etc.,) and the evidence farther, as they clearly 
prove the point. The 1st defendant in reply 
pleads that he only recently came to know 
of the transactions between the iHeAnfaod 
the ^miadar, the oiufructoary mortgage and 
the invalid reUnquiabmeot, and he cannot, 
therefore, be bound by any admisaion which 
he previously made. I consider that this is 
a contention which must be allowed. 

10. The important Question in the issue 
is whether the relinquishment by the remtadur 
in 1694 can have any legal force. The 
letter. Exhibit KKl, ie undoobtedly a non- 
testamentary instrument which purports to 
hxtingaisb an interest of the valae upwards 
6f one hundred mpees in immovaable pro* 
perty, nnd it, therefore, reqnires registration 
under Afiction 17 of the Registration Act. 
It is conteu'lei for the plaintiff that it is 
open to a mortgagee at any time to remit 
the debt and say he does not require the 
security, and that it would not be necessary 
fu such a case to execute a registered 
relinqaishment'deed. In the present case, 


however, the matter ia further complicnteJ 
by the fact that the mortgagee did not pay the 
debt in coosideration of the mortgage, but 
further mortgaged hia mortgage right to the 
creditors. The creditors brought a suit. 
Original Suit Xo. 39 of 1900, in the Sub- 
Court and obtained a deciee (ICsIubit XVZI) 
for the amount due lo them upmi the security 
of the mortgage right to the :einiini-jr {Exhibit 
E). and this decree is still awaiting execu* 
tioj.. It doe.s not appear from the decree that 
the relinquishment of 1894 was admitted or 
even pleaded in that suit. 1 entirely fail 
tosse how the sciu/Wfrr cuuld give up hla 
mortgage right hy a mere letter when he 
bad mortgaged it to others. It im, therefore, 
argued that on the day of the Court sale in 
1695. the umtHtfur had a right to be in 
possession of the <h»iil>aufffniui right as a 
usufructuary mortgagee, and that this right 
passed to the Zemindar of Eangari Volliem 
under Exhibit D. 

11. The Court sale of 1895 was 
ii« esecutioii of the decree in Original Suit 
^'o. 3f6of l8oU in the High Court. Thu 
attach meut uf the zemimiur't iiiteiest in certain 
villages, including Dalavayipattada, was made 
on August 3rd, 1^^5. and it wa^ in purauaiicu 
of this attach utent that thesale of 1895 wuh 
held. U is argued for the Ut dcfeiidnnt 
that the relinquishment of 1894 was invalid 
during the I'OiitinuQnce of the attachment of 
1685, but on the other hand, the ^rNu’aJardid 
not acquire bis usufrucluory mortgage right 
under Exhibit K until 186V. The usufraciuuvy 
mortgage right is entirely separate and dis- 
tinct and certainly cannot be regarded ns 
a mere accretion to the rights which were 
attached in 1665. If there was no attach* 
meat of the usufrnctuary mortgage right, 
there could be no valid sale of it. and it cannot 
be regarded as included in the Court 
sale cf 1695 for which Exhibit D is the 

eertibeate. 

19. My finding under the 1st issue 
must be that Gangatoamba Garo was entitl* 
ed, as manageress uf the >aa4<tf proper* 
ties for the time Using, to a half share 
in collections, bat that her rights were 
eubject to a usufructuary mortgage (Ex< 
bihit to the asnimfer, who had in 
1694 waived his right to poasession ami 
given back poiseasion (o OangamAmbA 
Garu. 
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The new evidence :ind printed papers 
are returned herewith. 

This appeal coming on for final hearing, 
after retnrn of the 6nding on the 15th, 
Idth, 25 nd and 53rd Kebruary 1915, and 
having stood over for eonsideration till tbia 
day, the Court delivered the following 
JUDGMENT. 

Atlix^, J. — The so bjeet ‘matter of the 
present litigation is the rights 

in the village of Dalavayipattada in the 
Karvetinagar^erniWan originally grante<l by 
the zttnindar in 186^ by Exhilnt A. 
They art claimed by the plainliff (Ist re- 
spondent) in virtoe of nn assignment of a 
oenfrnctuary mortgage (Rshibit C) execut- 
ed in 1905 by Gangamamba, and the first 
goeation is whether this lady wa« possess- 
ed of the rights at that time. 

According to the plaintiff, the grant by 
Exhibit A, the genuineness of which is 
not diapated, was really in favour of the 
moAaf estate.'' It is explained that this 
estate cnnslitutes a sort of endowment fop 
the benefit nf the ladies of the umMttr't 
family, and is managed by the senior 
married lady for the time being. This 
estate is of a somewhat nnasoal nature, and 
the appellant's Vakil has commeDted on 
the meagreneM of the direct evidence ad- 
duced to prove its existence. On the other 
hand, the documentary evidence (in parti- 
cular Exhibits K, P series, M. 0 and 00) 
shows the clearest admissions on the psrt 
of the appellant (the let defendant) and 
hie predecessors- in -title, not only that 
such an estate existed, but that the plaint 
dnsuhnwfham rights formed part of its assets 
and that Gangamamba eras entitled to 
enjoyment of the said rights. ( consider 
that the deaieion of the District Judge 
00 all these poiota in favour of the plaint- 
iff was jostified. 1 am unable to accept 
the appellant's contention that an estate 
of this kind in any way offends against 
the doefriue of perpetuities. 

As regards Exhibit E, I am of opinion 
that apart from all uaestions of the ad- 
missibility Id evidence of Exhibit KK 
( 1 ), there is evidence to show that in 
189i the Zfyntndar Bom me Rajo relioqurshed 
bis nsufructuary mortgage rights onder 
that document (Exhibit B) ncj 
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back possession thereof (lo so far as doM- 
banitkam rights could be the subject of 
possession) to Gangamamba. It csDoot be 
held that these datahAndKam rights formed 
part nf the properly purchased by the Ut 
defendant’s brother under Exhibit B. It 
being thus found that the plaintiff as 
assignee from Gangamamba was entitled 
to receive the plaint Jaio6andAain does, it 
only remains to decide whether the District 
Judge was right io giving a decree for 
their recovery from the 1st defendant. 

Whether or no, the holder of the doiaban^ 
dfiam rights would be legally entitled to 
recover his dues direct from the individual 
rtfifi (it this vitlage is open to doubt, al- 
though iucli a procedure woold seem to be 
contemplated by Exhibit A and for * 0 De 
penn<ls may have been actnally resorted to. 
The diffi^^nlties attendant on it are, hoivever, 
obvious; and it is quite clear that the l<t 
defendant's brother and predecessor who 
had succeeded to the rights and liabilities 
of the grantor of Exhibit A, undertook to 
collect the whole re venae of the village and 
to pay to Gangamamba the amounts dee 
to her on account of Aon dues^ridi 

Exhibit F, datefl 5th April 1903, in which 
he specifically requests her to refrain from 
making collections on her own account, 
and undertakes to pay her the amount dne 
to her for d/igfihtiH'lhdNi. It is likewise dear 
that the 1st defendant on snccseding his 
brother accepted the same liability and that 
up to the beginning of 1907, there was no 
modification in the system. Shortly before 
that, the Ut defendant as proprietor of 
the village had granted a lease of the ^snie 
for 10 yeara to the defendants Nos- 2 an® 

3. (r»V/e Exhibit D.) It ivnald appear fmin 

Exhibits M and Ml, that in March 1907 
the 1st defendant directed the plaintiff, es 
mortgaree under Gangamamba, to recede 
the dazah^ndh'im dues from the lessees (de* 
fendants Nos. 5 and 3). 'Vhat steps wert 
taken by the Ut defendant to direct the 
defendants Nos. 2 and 3 to pay 
same to the plaintiff, does not sppcaj* 
bat it is clear that they made no soch 
payments, and in fact, have througboat 
denied their liability to do so. 

They raly on Exhibit D as defioi“J 
their liability under the lease: aod 
mittedly this document ooly providesf®f 
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thd parment of r 6 ted annoM ren( of 
Rs. 900. The 2nd defend an f claims that 
be and the 3rd def^odant are entitled 
under the leaee to appropriate the whole 
rent of the villas (or to moeh of it ae 
they can collect) lesa thisamoant. Whatever 
the rights under this lease (Ethibit D) 
■nay bei must form the subject of a separate 
litigation: the primary liability of tbe 1st 
defendant remains and was, in my opiniou, 
rightly enforced by the decree of the 
District Court. 

I would disoUa ths appeal with coeU. 
(Two seta.) 

TvAiut, J. — This appeal arissa oat of a 
suit in which the plaintiff claims to be 
paid by the defendants, a half share of a 
certain cess (referred to as the doKnhcndhnm 
cess) recoverable from tbe rpVt of Dalava/i* 
pattada village. The right to recover 
the other half share of tbe daiaOoHtihttm 
cess is DOt in question before os, and I 
shall throughout speak of the com as refer* 
ring to tbe half of it which U the subject 
of this salt. Ths plaintiff has obtained 
a decree against the lat defendant who 
now contends that, if the plaintiff hat any 
right at all, — which is denied^^it is against 
ths 2nd and 3rd defsndants. 

The defendants' position appears from 
the following facts. Oo the death of Rajah 
Venkataperomal, the grantor of the 
(KHiibit A), his son Bomma Rasu succeeded 
him and all hi* property was saited and 
sold in 1895 tn siacniion of a dacree in 
Original Suit )7o. 378 of 1880. In the aaclinn* 
sale in eaecotMm of that decree, the 1st 
defendant's elder brother and predeceasor* 
in*title purchased Bomraa Rszu's interest 
in the doso5oHd5en» cess in question in 
addition to the other rights of Romma 
Rasu in the same property. The sale certi* 
fieate, Bshihit B, is dated the I9th Pehraary 
1896. The 2nd and 3rd defendants are 
lessees under the 1st defendant. The lease 
is Exhibit 11 dated the 2lst September 
1900. It is for a term of 10 years relat* 
lug hack to tbe 1st Joly 1905. (See para* 
graphs 1, 2 and 18 of Exhibit D.) 

The qoestion from the point of view of 
the defence, therefore, is whether Bouma 
Razu had any interest in the dottohandh^im 
rights, el aimed by the plsintiff. Tbe plaint* 


iff's and the defendants' claims are, it is 
evident, exe1a*ive of each other. They 
cannot both have title to the same rights 
and to some extent, the defendants’ case is 
based on a denial of the title of the plaint- 
iff. The defendants, however, raise some 
further coutentions which will have to be 
dealt with separately. 

The plaintiff's alleged right is traced 
aUimately lo a f/tnad of 186G, Exhibit A, 
under which Raja Venkataperumal, the then 
^rntiWar of Karvetinagar, granted to his 
mother, Vijaya Laksh mamba Garu, the right 
to levy and enjoy a moiety of the/fo«a6n»<f4ont 
cess by her and those authorised by her, 
and by her transferees '^hereditarily from 
son to grandson, and so on with powers 
of gift, mortgage and sale so long as the 
sun and moon last." The next step in the 
plaintiff's title is the alleged devolution of 
this right from the grantee Vijaya Laksh* 
mamba Garu upon Konnmamba Garu, the 
aenior wife, and from her upon Gnngamamba 
Garu, the junior wife, of the grantor, 
namely, the utHtudar. The first qoestion 
that has to be conaidered, therefore, is 
whether this alleged devolution can be held 
to have taken place and can be recognized 
in lawi and in this question two points are 
involved: (1) whether the terms of tbe 
grant being such as they are, any person 
other than the aon, gsandaon and so on" 
can be considered to have succeeded to the 
rights granted under Exhibit A; and (2) 
aesuming that a devolution other then that 
to which the grant refere, cen prevail, then, 
whether the particular mode of devolution 
relied uponby the plaintiff, can be upheld, 

B^th these poiote are somewhat closely 
connected with each other; for the son of 
the grantee is the grantor himself, aod 
it appears that the son and tbe grand* 
son of the grantor have been dealing with 
Vijaya LaVahmamba, Kouamaruba and Gan* 
gamamba in such a maoner that it is iinpossi* 
ble to hr)M that there were any rights 
left in favour of the grantor in what was 
purported to be granted away. Moreover, 
the wnrda cited from I£xhibi6 A, appear to 
have been used clearly as words of limita- 
tion and not of p irchase. They indicate 
that the grantee was to take the fullest 
an I m-vit absolute estate iu the rights 
graoted, 
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It M at tW to rc/er to 

the fni't th:tt ct'ft has 

b(;«i> pnvp^rtfil to he graiite^l aiKt a<U' 
friirtuarily morf imaged o^actly aa thoogh it 
>Y«ri> actual land; and in the arguments 
before ih, the ^^ame a«SDmption was made 
tlir<iugli<uit. 

The rule of i]«>vrluth<n Qhiler which tlic 
plaiiitilT chiiii«. depend'^ upon the existence 
uf a custom. The iiuestioti of fact involved 
in the proof of the custom Knuhnmhi 
Kalayiofhor 11)' was considered hy the 
learned District Judge in the timliitp which 
he has submitte<l to this Court on the first 
^ issue. He came to the conclusion that 
there waA a custom prevalent in the /r'mtii- 
tliiri of Kavvetinagnv lay ins down a parti* 
' euliir rule of inheritance with reganl to 
property held hy the ladieu of the irmiM- 
ffur\ family and derived from the 
in the Hr.st instance ft>r the purp‘>He of 
' maintenance. The alleged custom i« that 
the property, unless it has Iteen alieiiAted 
. during the life*(ime of (ho ladies entitl«<l 
thereto. JcvoIvca upon the other ladies of 
the s^mnuhr's fnroily who would for the time 
being be entitled to be maiiitainefl out of 
the 4''iRno/ort fumle. 

The appellant attacks this finding on what 
may be analysed na three distinct grounds. 
It is JiM argued that the eustoni is too 
uncertain to be given effect to; 
that it is opposed to public policy » because 
it ties up property indefinitely; and /jW/p, 
that it has not been eatief actor ily proved 
to have been prevalent and to have been 
'acted upon for a sufEciently long period 
with a consciousuess that it has the force 
. of law. 

There is notluug oncertaio about the enS' 
tom aa alleged. Certainly, it is not more 
'difficult of ascertainment than the claims for 
maintenance of the members of the tfutin- 
'darn family. 

The argument that it is opposed to pub- 
lic policy must also fail, because the cos. 
’tom does not restrict the devolution of 
^properly, but at the most earmarks property 
'for a particular purpose leaving each holder 
*of it for the time being a wider power of 
Mispoeition than in the ca.se of property 
assigned in lieu of maintenance. The cos- 

(1) 24 Ind. Coe. SS8; Kj M. L. T. IT, STSf.L. J. ISy. 


tom appears to be reasonable *when ooa« 
aidered io the light of the fact that tbe ladles 
of the 2 c«M(WarV family must have sotae 
provision made for their maintenance aod 
that this provision in order to be adeqaate 
must be of a stable nature and cumaensarate 
with the dignity of the ladies. The eue* 
tom is well calculated to bring about these 
re^ultM. 

tViih reference to iheevidenceofitsprevs* 
lance in the Karvet inagar Z^min ifin', I em 
not prepared to say (hut the learned Judge was 
wi'ongin (he finding at a Inch be has arrived, 
especi.illy in view of the documents and of the 
ad missioiHof the parties most nearly conceroed 
and of clear indications Chat it %vas recognised 
as binding by persons who would have been 
moat interested In questioning its binding 
force. The persona that would have the 
bc«t informal ion upon it, would be the meo* 
Wrs of the Knrvetinagar '/fmiitdurU faiDilf, 
and not the present plalntiU and defendants. 
Tlie coiuluct uf the !$nfttidar$ in the past 
arul of mentbers of their family, bear strong 
teatimoiiy tu the existence of the custoo. 


The only alternative to the recognition 
of the custom suggested hy the appellant 
is that un the deutli of Vijnya Lakshasambe 
Garu her aun Venkataperunia). the grantor 
himself, and on his death, his ton lioraos 
Kasu who next succeeded to the scminddri, 
inherited (hit right. This slternative caoDot 

be enter taui«i<l in view of the events Chat 
have taken place and of the condact of 
bomma Raxu. Fur boisma Itsxu took a 
mortgage of the same right oo the Ifith of 
October 18Sd {Exhibit B> , Bve years aft« 
^'ijaya Laksh mamba's death. It was argoed 
for the respondents that nomtna Rasu ^ 
the tuortgages of thia right, was cstoppw 
from denying his mortgagors title; a"d 
Coote on Xfortgages. Volume 11, page 14J^ 
i’cairev. yforrit {2}, Kinniitrd v. Troilopfif\ 
and DfUmirti Xn/h Sen v. 3/r>s« 

Somed Sertjji (4) were relied opou ^ 
this proposition. In view of the events 
have taken place and of the preset tiw 
of the parties, it is difficult to apply 
rale of estoppel; but it is unnecessary » 


(2) ‘l«9> V CU. Apr. 227; 33 L. J. Cb, M 2* ^ 

T.1W5 io\\\n.m . 

(A) (1928) 39 CU. 1>. 636. &7 b. J. Ch, 33t.T. 
433: 37 W. R. tH. 

(4) I liid. Cas. 2Ch 10 C. L. J. 130 at p. 169* 
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eopsMer whether it U Applicable. lu any 
CAAe, Bosiqa Raxq would not have taken 
A mortgage of the du«<75undAan Hghie if he 
had conceived himself to be entitled to 
rights of full ownership in it; and the 
conduct of Boroma Ra^u iSi therefore, strong 
evidence in favour of the exieience of the 
euetom. He woe deeply intereeied in denying 
the esietence and questioning the effect of 
the coetoo). he would have had intimate 
knowledgeof facts enabling himto determine 
whether the custom was prevalent, yet he 
Aofsd to the detriment of his own interests in 
A manner which can only be etplained on the 
basil of tbs existence of the custom and a 
cOoeciousnesa of itn having binding force. 
RxhibiU 0. 01. 00. E. hi, K. H, HI need 
not be referred to in detail; they all support 
the same conclusion. 

Aasoming, however, that the custom relied 
Qpon by the plaintiff cannot prevail, after 
the death ol Vijaya liaksbmamba Oarn in 
1883, her son VenkataperumAl and on his 
dsatb, his sou Bomma Razu became entitled 
to the property, and their rights to take 
possession of the property have never been 
asHrted and became barred long prior to 
the suit. 

I. therefore, proceed on the basis that 
Gangamamba Oaru waa entitled to exerote 
Exhibit 0 which purports to be a usufruc- 
tuary mortgage of the duMiondAem cess, and 
that tbs plaiutiff who ia the assignee of 
that mortgage, would be entitled to come 
to ibis Court in his right as mortgsges, sub- 
ject to the defences with which I shall 
now deal. 

Id 188d. Ronamamba Garu who, in accord- 
ance with the decision st which I have 
arrived that the custom relied upon by the 
plaintiff has been proved, must taksn to 
have been entitled to deal with the property 
DOW 10 questioo, executed what purports 
to be a oaufruetoary mortgage of it to 
her son Bomroa Razu, Exhibit E. If that 
mortgage was sabslsting at the date ol 
the execution purchase on which the 1st 
defendant relies, then the plaintiff's right 
most be taken to bo subject to that mort- 
gage, and tbe plaintiff's suit must conss- 
quently fail. It must, therefore, be consider- 
ed whether the mortgage under Exhibit E 
was sahsiSting. With reference to this, the 
plaintiff cuotecds (l) that the mortgage 


was released by Exliihii KK (1). (2) Hint 
the mortgage right was lost by adverse 
possession, (3) that the alleged mortgage 
was nugatory innsniucli no consideration 
passe 1 for it. aral (4) (hnt the nllegecl 
TQOrtgagee i.s e«toppe<l from 11 up 

as u gainst the plaintiff. 

These four conteiitums are baj:e«l on 
different aspects of the same evcnU or 
pieces of evidence, ft may h** stated at 
once that it is not pitsslhle to say lii.it^oi 
the njerits cither the pinintill or the defend* 
ants have established any cum.*. On the 
other hand, the docnrtienla ami the tntii>* 
actions in quesHon indirtile a grc»ys tui.s. 
maitagement of the estate hy the :eu>iu‘lar 
and a complete apathy as to the righU and 
legal positions of U»th the semiutiui' and 
tbs ladies of the family and uidnisinesK.like 
methods of dealing with valuahle Wehts. 
Taking the whole of the events and docu< 
ments together, >t seems to cue. Intwrvcr. 
for the reasons which 1 will state, that 
the plsihtiff's contentions must prevail. 

Exhibit E purports to he a usufructuary 
mortgage. Its object wa* to pr<»vidr for 
the payment of the debts incurred for 
muAof expenses by Vijaya LakshmamUt Gnrii; 
und this was sought to be dime hy 
transferring the roangement of the 'M 
villages referred to in Exhibit K to 
Bomma Raxu. On the true construction 
of Exhibit E, it appears that there was in 
fact M mortgage in favour of Bomma Uazu 
and no consideration received from liomma 
Hasn. and tbe real effect of Exhibit E seems 
to be to entitle linioma Uaxu to take 
charge of th# property and to liquidate the 
debt* which ware due from the ladies out of 
the income of the properties referred to in 
Exhibit K, aud afler the debts hod been 
liquidated, to hand back tbe properties to the 
ladies. This being the original nature ai,d 
object of the transact ion, it is unnecessary 
for the plaintiff to rely upon Exhibit 
RK (1) as ill the nature of a re*assigiimcnt 
of the mortgage. It is enough for bis purpose 
to refer to the fact that under the document, 
Bomma Raxu would have been entitled to 
collect tbe rents and profits of the 32 
villages and to pay off the creditors of 
Konamamba Qaru tbereont and if he had 
done so, be would have had a charge ou the 
villages for tbe sums so paid out. He docs 
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not get any other Hght Miuler tbe 
doc ament. The ArguoiertU, therefore* 

(e) that if (here were Any feilore of 
consideration for Hshihit K. the only reeult 
of it would be that (he mortgagor woold be 
entitled to claim payment of (lie mortgage 
money arid 

(^) that ill any ca^e, the Dsufroctoary 
mortgagee geta an immediate right in take 
poAseaeion of the property mortgaged and 
that this right cannot be affected by failure to 
pay the mortgage money. 

Tbeee argomeota have no application to 
tbe facte of the preserit case where what ia 
dealt with, is the right to collect the 
moiety of a cere, and conaideratione which 
may be applicable to tangible property, cannot 
be applied. 

It is clear also that llnmma Raxo 
relinquished the right to take poaaeaaion 
of the villages and thstauch a relirmuiahment 
does not require to be made by a regiatered 
docaroent. [See 7*hiriiifnf/attarhfirinr v. 
nafha Ati/angar (5).l 

It was argued, moreover, that (he aoction- 
sale on which the lat defendant relies for 
his title to the property, was bared on an 
attachment of the drd August lb85. dated 
three years prior to the alleged mortgage 
under Exhibit K, (hat at (hat time, even 
according to tbe Ut defendant's case. 
Bomma Razu had no rights over the 
darohoMd/ium cess now in question, and that 
it could not entitle the anction^purchaser 
to acquire rights which bad not been attached 
for the reason that they had not come 
into being at the time. On the other hand, 
the 1st defendant relies upon section 70 
of tbe Transfer of Property Act and the 
decisions in i?a»ioeiimf Kuii v. Rnmoromt 
ChM {(5), Muniappa *Va<’k v. Stibramfinta 
Aift/on (7), Rajc Thnkur Barmhn v. Jibon 
J?am Maneari (8). Umes Chnitder Sircar v. 
iiuhur Fatima (k), Aiiiihia Fratad v. kfan 
Singh (10) and Surja ATarai'n JIfoarfef y. 
Hauda Lat Sinha (U). It is clear that there 


(6) 18 H. L. J. COO. 

(6) 30 M. 256: JT U. L. J. 201; 2 M. L. T 16? 

(7) IBM. 437;6M.L.J.6rt * '' 

(8) 21 lud-CM. 9S6; ri9U) M. vf, }f i|«. ,« r 

W. N. 3I8« 16 U. U T- 137; 12 A. L- J. 1S& 10 c r 
J. I6l; >Q M. L. 3. 89; 16 Boro. L. R. 166* 41 f* ioa 

(9) 18 0- I64t 17 I. A. 201. * 

(10) 26 A. Afc A. W. M. (1902) lye 

<11)38 0.1212. ' 


is no such acceasion to the mortgaged 
property as is referred to id the Transfer of 
Property Act. It is, however, aanecessary 
in view of what 1 have already said to 
decide whether (he comprehensive terms of 
Kxhibit B, the ^<a]e certificate, weresaS* 
cient to transfer all the rights that ^mma 
Rasu had in the property at the time of 
the execatinn sale and whether Ihs 
absence of any express attachment of (hone 
rights, did not affect the parcbase under 
Exhibit B. 

In my opinion, therefore, the 1st defoud* 
ant cannot rely npon the existence cf any 
mortgage rights in favour of Bomma Rasa at 
the time of the Court purchase on wbieb the 
1st defendant relies. 

The 1st defendant's next contention is 
that the right of the plaintiff to recover the 
dnsahauilhatH eess most be asserted, if at all, 
against either the ryoii themseWes or as 
against tbe 2nd and 3rd defendants. This 
contention falls under the following heads: 
/ret. that the 1st defendant was under no 
liability to collect the dacahantlham csss on 
behalf of the plaintiff; that as a 

matter of fact, the 1st defendant did not 
collect the cess; thinllv, that tbe right of 
the plaintiff is as against the ryolt, not 
against himself; nod /ofirfhtg, that if there 
was ever any liability on himself to collect 
the ceas, that liability bas been tra deferred 
to the 2nd and 3rd dsfendnats by virtae 
of the feass Exhibit D. 

All these contentions, again, are based oD 
different aspects of the same pieces of 
evidence, and it need only be said that 
owing to hi.s conduct throughout as indi« 
cated by the evidence and especially bf 
Exhibits i\ T2, M, ill. and S, the 1st 
defendant cannot be heard to say that be 
It not liable to pay over the daeahandha^ 

from time to time — the translation of 

Exhibit P says ‘ therefore, it wmadekoown 
to you that tbe amount due to you will be 
to yon now and then” jneAuiog 
tbereby fmm time to time aa tbe amtjoolA 
f." The disclaimer of aof 

liability to pay, contained in Exhibit Gd 
dated the 20th February 1 008, cannot affect 
the rights which had already bewms 
vested. It is unnecessary to decide io tht 
pwnt CAM whether the liability to p*r 
«> the plaintiff the dasahartdham cess rest 
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nltimfttelj ai betwaeo tha dafandanta tbam* 
aalvaa* either upoo tha lat defendant or 
or upon the 2nd and 3rd dafandanta. In my 
opinion, tha right to racaiva tha doAiboM* 
dhom case hM become vested in tha plaintiff 
and by virtue of Exhibits P. F2. M. Ml 
and S tha liability to pay the ceaa to the 
plaintiff, rests in tha 6rst instance upon tha 
lat defendant Whether the 1st defendant 
assigned to the '2nd and 3rd defendants 
iba right to collect tha cess, or whaihar it 
fa still vested in himself, or whether (ha 
2nd and 3rd dafandanta are bound (o pay 
iba cess to the 1st defendant in addition 
to the paymants they have already made, or 
whether they have discharged all the 
liability that rested upon them under 
Exhibit D and whether Exhibit r> 
may entitle them to recover from the 
rv^t* the Jntabandham ceM to which we have 
held the plaintiff to be ultimately entitled 
a ll these are Qoestions which need not 
be considered in the present proceedings. 

Finally, the question ariaas whether the 
Courts can rScognise the esisten^'e of auch 
a right at the plaintiff would be entitled 
to claim on the dodiogs (hat we have given. 
We have had ocea«ion recently in dcMfo CAorn* 
mudi V. ifamb^viea ffe^AarHfM (12) to con* 
aider the incidence nf section 27 (h) of the 
Spec I Re Relief Act and section 40 of the 
Transfer of Property Act, and for the 
reasons mentioned in that judgmeut, I am 
of opiuioo that the Baalish Law relating 
to oovenaois running with the land, is not 
applicabie in India. I am of opioion that 
the obligation to collect and pay the doso* 
eeas was annexed to the owoerehip 
of the Dalavayrpattada village and as the 
Ist defendant is the transferee of the village 
with notice of the obligation, it may be 
enforced as agaioet him. Ko reasons have 
faeeu pointed oat why the obligation which is 
capable of being epeeiRcally enforced, shoald 
not be so eoforeed. Oo the other hand, the 
principles which anderlie section 39 ol the 
Transfer of Property Act favoor the enforce* 
ment of the obligation. 

1 am, therefore, of opinioo tbit the 
decree ander appeal is right aod (hat tha 
appeal must be dismissed with costa (two 
eats of eoete). 

Appeal diSMi eed. 

(12) 29 lad. Cm. 871; 28 U. L. J. 4?]; 18 H. L. T. 
781 {im) U. W. N. 5M. 


CALCUTTA HIGH COURT. 

Civil Rcl8 Mo. 1119 oe 1914. 

February 26, 1916. 

Prrseaf:— Mr. Justice N. R. Chatterjea and 
Mr. JiLStice Muliich. 

PROMOTHA MATH CKAKRAVARTf^ 
DErCNOlMT^PSTITlOMee 
versHt 

MORIMI MOHAM SBM— Pi.ajmtipk— 
Opposite PaftTr. 

A'* (HI of 1007), «. ^4 • 

ft* 

aeenrilf /«• decInr^A tHtof- 

im •u/h' a/. I-i ymt th* 

WlwrP I he pmpvrtirt nf tha defrodshl. 
wfre aluctird bef<MV judgment, ire rAlcMMd oa itU 
parmrnt of a mtU sectirity nnd the defriiiktit 
isVaWqueMly declecvd into) rent ander .\er III 
uf |fl07, the piaieiiff scqairm no lien or oMrge 
upon the money depoiited ee security for gottiog 
(He eltachment before JodgmeM witbdraern aod (ho 
Ri^irrr in insolrenoy of (hr drfenJaot's property 
is •Blitk'd to have (be launey paid (o Him. (p. S74, 
cd. I.) 

Sorb money not hnvine hero resliied in osocudoa 
of a dreivo iirior (o the udjudlrstien order, eeobioo 
84 of Act in of (DO? aoei< not apply. CP* 474, col, 1] 

Civil Rule agaioet an order of the 6Iunsif. 
Maldali, dated the 27t1i July 19(4. 

Eabua Oo6tiida Chcruirm Deu Ray aod 
Satk Bkuitacharjee, for the Peti* 

iiouer. 

Babue UcAtm* JioAaa Chucktrbnilv and 
M^tiAa «VefA GAofaA, for the Opposite 
Party. 

J0DG61EMT. — The opposite parly in this 
rule instituted a suit for recovery of money 
on a haickiHa against ooe Doyaehand in the 
Court vf the Munsif of Maldah. He ap* 
plied for attachment before indgmeot of 
eertaiu moveable properties of the defend- 
ant. The Court directed an attachment, 
bat ordered that the properties were to be 
released frocn attachment on the defend* 
ant's paying Rs, 500 as cash security. 
The defendant paid Rs 50 J to the peon who 
went to attach the properties, which were 
accordingly released and the mooey was 
deposited in Court by the s>eon. 

Subsequently, another creditor of the said 
Doyaehand applied to the DiatnoC Judge of 
Uurshidabad to have him adjudged au in* 
solvent under the provisious of the Pro* 
vioeial lc>4dlveacy Act and the petitioner 
WM appointed «K^er«nt Receiver of hie 
estate. The petitioner thereupon applied to 



&74 


INDIAN CASES. 




KASrirRl fiOPAl.AX V. KABrTI'RI VKSKATA RiOHATrLC. 


tlid Mnnsif nf for piy.iLdut oftliBMicl 

Bom K'. t«> Kim Alt'! for st4>ppin; 

pnymeiit of tlio amount to any rivftl cUimant. 
Tlko Muiisif i>n tlie ILtK April 1011 stopped 
pikymoiit of tlie am >ant until further orders of 
the Court. 

D<*y&rhaii<l adjudged An msulveni on 
the ^.^th Mny by the District Judge of 
Mur>hid.il)ad, And the jketitioner wee appointed 
Ib^emver of his estate under eertion 18 of the 
Pr<>vhioiAl loktolvency Act. The petitioner 
tlum appUr'l for paymeht to him of the said 
sum id II s. hiHj. The opposite oarty obtained 
a derreo In bl< suit in the Maldah Cuurt on 
the ioth July lbl4, and he objertefi to the 
Hpplieulioit of (he petitioner. 

The learned Mnnsif held that as the moitey 
was vealised before the order of udjuJicAlioii 
vras mad**, the Rpcelver had no priority over 
the opp'isite party niid Accoisllngly order^ 
the umouht to W puldover to the latter. The 
potllhoier thereupon nbi.iiiiiHl this Uulc for 
netting a'«l<le the >aid mnler. 

We are of opinion that this Rule must be 
laatle uh>«dute. The opposite party Acquired 
no Uen or charge upon the money deposited ea 
security for getting the tiUchaent before 
j ud g men t w 1 1 hd m w 1 1 . 1 1 is contended , ho weve r, 
on behalf of the <.ppotite party that the 
money >Taa paid to his credit and waa in fact 
a part puyeoeot of the debt for the recovery 
of which be had inatiteted the aait, provided 
it was derided in his favour, and that the 
money having been reabsetl before (he order 
of ftdjudicAtion was made, (he Receiver 
bad no right to the same. This argument is 
founded upon the fart that in the rA<ffaa 
by which the sum of Ra. &i)0 was deposited 
in Court by the peon, it waa statt^ that 
it was deptisited to the credit of the op* 
po.aite party. But the order of the CouK 
was that the attachment on the goods was (o 
be removed on the defendant's paying Rs. oO!) 
as cash security. The peon thereapon coold 


was no decision as to the respective 
of the Receiver and the opposite partf t 0 
the money which was io deposit ia Ooart' 
as security, nor could there be arfy eooh 
decision. 

The money not having been realised in 
execatioii of a decree prior to the odjodica- 
(ion order, section 34 of Act III of 1907 does 
not apply. 

We are of opinion that the order of the 
Mansif directing the money to be pftid 
over (<> (be (»pposite party, is erroneous. 
The order is accordingly set aside, and the 
opp'isite party is directed tn refund (he money 
to the petitioner. 

Tbc p^titiiner will get his costs, one gold 

moftjri'. 

Ordfr nt afiiit. 


MADRAS HIGH CODHT. 

CivjL ApraiLs Nos. 98, lOf axo 158 
OP 1913. 

September 6, 1915. 

Prewar— Sir John t7allui, Kt-, Chief Justice, 
and Mr. Jastice Seahagiri Aiyar. 
EARCTDRl QOPAL.^N, fltJUU giSOR, 8T 
UIS HATKA^it (nA:(DPATflgR'4 
YOOHoen ii';orBBR 

ABDCRI VBNKATARAYCDa— 
Dcpsxoa 2 (t No. I — Appur.uKT is A. S. No. 98 
OP 1913 

KARTURt CHfRALASIMA— DsPasoASf 
No. 3 • ArreciasT is A. S. No, 107 
OP 1913 

KARCTCRl VENKATA RAGHAVULU-r 
Pi.AisTiPf— ArrecLAST tx A. S. No. 158 
OP 1913 

rCTTM* _ 

KARUTURl VENKATA RAGHAVoLO 
AND AXOTflen— Pi.AiKTiPP A DertNOAS* ^ 
— RaiP.xoesrs is A- S. No. 9$ of 1913 aso 


A. S. No. 107 OF 1913. ^ , 

not by any sUteiuont of Ins.convert the security K ARUT URI GOPAL AN— Dspeso*” * 


to a payment to the cre<1it of the opposite 
party, apeciully at n time when (he suit was 
not decided. It is next contended that the 
Receiver having been added as a parly to the 
suit was precluded from setting up 
as Receiver to the money. Bat the decree 
was only for money, and did not create any 
charge upon the money deposited and alihough 
tlie Receiver was a party to the suit, there 


— RtjFO.vDEsf IS A. S. No. I5S or 1?1S. 

aantca .4 Iipfr,! tjit. shtre V— Ni"***, 

«*/, /or *9^ 9rfu<iw'rrf/or Ay 

f^—Printipit-^tonJrtit.''. ll•amxac^icnJ‘ fn/ert^ ^ 

irAfji ^ 

Vnd*r ihe lliaUe Uw. even amoog 
a*l9|Ked i>>it i< (•> on?*fooTil> of 

of a $ubsvqa9Btly bjninn«w«* SdB, i. r, 
the estate. Ip. gT?, col. ij 
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SiL&^miro, lU. SE^i di»«ontc<3 fn>iD. 

' Bo^AubfiRMMd Dou V. 5adAi» 4 C. 4?5: 

O. L. R. 684, OiriapA v. Ki-fttpa, 17 B. 100, di«io- 
^ieh«<l fnvn. 

V. 1 U. K. 

C. R. 46; Bo<4oo r. yjviR'fdx 

S8 Tnd. Cm. 912: 18 B-*m. L. R «3i 

CaruIinM««ra«*> v. 8r» 2l 

A '460; tZ M. 898; 20 J. A. 118; i B*'m. L. «. 228; 8 
c. W. S. 427; 9 M. L. J. «7; 7 S««r. 1‘ C- J. 3:»0; l»n«« 
lal T. Parirtfi ffHRirar, 29 Jml. Ca9. 817; ID C. W. 
N. 841; 18 A. L. J. 721; 17 Bum L. B, 5+0; 16 >1, L, 
t. 61; 20 M, L.J. l5-8;22 C. L. J. 190; 37 A. 3^9: 
2 L, W. 8**1: 42 1. A. \Sf>, fcJIuwwl. 

A minor i» not IbbU* for moners iw>» nL‘ 0 ««uU‘<l 
^or by bi* ^nrdinn. fi). 677. col. 8.1 

8f>HH Vifhre',. V. nhomU Vhhrttm. Z8 H. SAT*; 

1. R. IW, followo<l, . 

In pftrtlUou <locr«OK. n provlcloit sliuala W uibiIo 
for tbe marriBAO cjipor>ie« of unmnrritHi mcmlicr* 
of (Iio fftmilj who nre of the Miao lUi^nw of 
r«lBtionihip a» lUoic who have Iwcn n»aTti<'6 at tlio 
oipenM of the family. CP* ®77, r«I, 8.) 

V, Ar«fA», 8 Bom. U K. 832; 81 B- 54; 8n>^>- 
vow SifffiyAr V. 23 I ml. Cor, 

«♦, (1918) M. W. K- IIO': (19U> M, W. »2; 16 
K. L. T. 807; 26 M, L. J. 044; 38 M. 5-76, followH. 

A tmtiMollon by wbu’b a franrriian tip iIm* 

ri(Uta of (he raioora in ihw family pro**crty ia 
b^dinf only whoa it i» a jS»A' •actlemrnt of 
dliputee. [p. 678| cat 2.] 

Appoala a<nio«t the d««r«« thd Court 
of tho TanporAry SubordiitaU Judga of 
RAiAliDOndry, in Orifftnal Suit No. Ill of 

1911. 

FACETS of the cwo appenr from the 
iadgmant. 

Mr. £omudo#«, for tha Appallnbt; — 1. 
Tba roUbg in Rnin v. />n6Aarapa (1) is 
oppocad ,io aU prin^ilpUa of Hindo Law. 

9. It wAA based oh Dattaka ObandrikA» 
whieh in in conBict witb tba Mitalcnhnra. 

3. Taata of Haadbayana. Vaabiahta and 
Eatyayana agrao witb tbo Mi'akahara. Tha 
Privy Coaneil prafar tba aatbonty of the 
6mn'<Ai> to othar books. Auttant Muppanar 

V. NiItuiafrAi Antiital (l2), Bafhm J/arAiooa* 

c2do V. Nofindoo BAof/iraio/ao (d)i Sri Baiusn 
OurHliu$atiMtni v. Sri /ffi/»uH 
mamma (4), Pattn Lul v. ParlMit/i Kunvy 

(S), f^ow" Ki4Aki»i V- Dkoitfin Vi*hraiH (d), 
(1) 7 U. 868, 

(21 1 M. H. C. R. 47, 

(8> 83 lud. Cm. 912; 16 Bum. t. R. 861. 

(4) 21 A, 460; 20 1 A. 113; SB M-39S; 1 Bom- U B. 
820; 8 0. W. y, 487; 9 M. L. 3 67; 7 8»r. P. C. J 830- 

(6) 84 lud.CM. 617; i9 0- W. N. 84S; 18 A. L. J- 

721- 48 1. A. 106; 17 Bom. L- B. 64U; |H U. L. T, 61; 
80 H. L. 3, 63; 28 0. b. J. 190; 87 A 350; 8 L W. 
fl61. 

(6) 28 B. 830; 6 Bom. L. K. 188. 


Joint oi V. (7). 

4. It ia uaaal to provide in partition decrees 
for marriages of unmarried persons. Sri- 
Mfrosa/yeNpnr v. ThiruiTngaJiithiityatt^ariS). 

Mr. P. AamyffnaiARrfA'', for tbe Respond* 
6nts:~l. Dnttaka Ob.minkn is tba para* 
mount authority in ?ioutli India, 

’2. Tbe ruling! In It'th v. SuUtarni/ti (|) 
made years ago sbonld not be <iisturi>ed. 

2. Provision for marriaga should be 
mode only when (hvy arc nvtu’dly relcdirtitcd. 
tfaiii V. Sf^hfiariit/ft (1), [f'lgbufHtutiHj [K-xm v 
S'tii/f i'fiMrH (9) and y, 

Xiug'ip‘1 (U)). 

JUDGMICXT. 

Ik Arran. SoiT No. {•$ or 101.3. 

ScsUAdiRi AiT+R, J.— One Vankanria 
adopted tbe plaintifl in IM)^. The 1st 
defeiida n t w*as n ub«ei lua n ( ly born. V« n ka ii i >n 
die<l in 1902. Tbe 2nd defendant, the 
natural mother of the Ist defendant and 
the adoptive mother of the plaintilT, lonnaged 
tbe estate durirg the minority of the two 
eons. Tha .suit is for partition for a half 
share in tbe family pnipertie.*. 7* ha main 
eoiitenlion of the 1st defandant ia timt tha 
plaintiff is only entitled to a fifth share. 
Tha Subordinate Judge, relying on an 
observation in Ilnja v. Sulth'itnffit (1), held 
that tha two sons were entitle<l to equal 
shares. 

The question has been argued at great 
length before us. 1 am unable to agree with 
the Court below. The parties in this case 
are Sudran. Jn Itnia v. V»h^ivjy«i (1)^ the 
dispote WAS between the natural son of a 
brother and the adopted son of Another. It 
is settled law in Madras, riotwithstsnding 
JlagfiHlMtMHtiU Dofs v. NeJAa Chi*rn Dah (9) 
and Giriaixt v. yitigap't (111) to the contrary, 
that, by right of representation, the adopted 
son would taka tha share of Ina father, in 
competition with the natural son of another 
member of the joiut family. That was the 
only question tJmt arose for deeisjon iu the 


(7) 81 B, .74 a H •••!. h. K. 632. 

«8> 23 In4. C«a2Hk -6 M. b. T. 837; {IH H S3 
N. 1934; (1UI4> U. W.N*. Ut; 28 li. L. J. 611; 3h 
656. 

(01 4 0. 436; 3 C. b. B. 534. 

(19) (7 B. 103. 
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Madras case. At the cttd of the judgment, 
the learned '’udses sa 7 : If there be auch 
a special rule as is snggested. it is not 
applicable at all eveiile to Su'iras^ among 
whom the adopted son is declared entitled to 
take an e^iual share with a lesitiraale son 
who is born nobseqaentlj to the adoption." 
Apart from the text of 7ndha Gautama 
commented on in the Dattaka Chandrika to 
which i shall presently refer, 1 have not 
been able to Hnd any aolliority for this slste* 
ment. On the other hand, .tpvor/f Mtppfintir 
V. .'iMmoi (^) gave the adopted 

sun only a fifth share in the family pro* 
perties. Apparently, this decision was not 
broQght to the notice of the learned Judges. 
In Bombay and Calcutta, subiect to the 
ipecial doctrine which denies the right of 
representation to the adopted son in a joint 
family, it has 1 >een held that the share of 
the adopted son among Snitra* is o.*:ly a 
fourth of that of the natural aon. See 
.Rdp^u 6 (jnu»d Do4t v. Sn*ih» ChnrH Ihit (9), 
Oiriopu V. .Yinpapa (10) and fJucAoo 
i/urlciionJfl^ V. Xagintifti Bf-ogicauJus (3). 

On the aaihority of (he and of the 

Smrithi writers. I feet no hesitation in 
holding that the adopted son is not entitled to 
share eaoall) with the natural son. (1) The 
well. known test of Vasisthe is in Chapter 
XV, slcka 9. **where a son has been adopt* 
ed, if a legitimate son he 'afterwards) 
born, the adopted son ahares a fourth part." 

( 2 ) Kalyayana is quoted in the Dayabbega 
and in Colebrooke's Digest, Vol. II, page 
34b, as saying: ‘*A son of tbe body being 
born, the adopted aoni of the same class 
take one*tbird of their portion." But in the 
Madauaparijatha and Viramitrodaya, the 
sage it quoted aa allotting only a fourth part. 

(3) Bandhayana takes tbe same view as 
Yasishtai see Dattaka Mimamsa, section 
5, $loha 42. (4> Mann in Chapter IX 
eloka 163, says: The aurem son alone is 
the sole heir of his father’s wealth; but as 
a matter of compassion, he may give main* 
teoance to the rest." The Mitaksbara inter* 
prets this pessa^e as applying to the other 
elaea of eons who are devoid of good 
qusliiiei " and saye that tbe genera] mle ae 
to A fourth share, ie not affected by Mann'e 
text. 

As agaioal these S>nriikt wrtfers, we have 
the authority of Vridhe GanUma, who 


gives an equal share to the adopted spr 
with the natural born son. It U uot 
necessary to consider whether this test of 
the sage, is an interpolation as suraistd 
by Mes'irs. Golap Chander .Sircar and 
Ghose. Mr. Shya.na Charan Sircar in his 
Vyavastha Chandrika inclines to tbe view 
that the (ext is obsolete. The preponderance 
of authority, therefore, is in favour of tbs 
view restricting the rights of the adopted 
son to a fi>ur(h share. 

Coming next to the commentators, the 
majority of them enunciate the same role. 
It is curious that Vijnaneawara does uot 
even mention Vridha Gantama as aa 
authority on this subject. This marked 
omission ia significant. He refers to a 
number of Sfi^ritkis and propounds the 
Mile, that the adopted soira ahare is a foortb 
of the aii'M son's (Mitaksbara, Chapter I, 
section 11, placitura 24, e* Jimata 

Vahana. the author of Dayabhaga, in 
discussing the share of the adopted soo io 
Chapter X, does not mention the aathoritf 
of Vridha Gautama. The Madanaparijstha 
and the Viramitrodaya adopt the role Riven 
in the Mitaksbara. The Saraswati Vilsse 
after a fa)] discussion, concurs in the same 
view. The author does not refer to Vridba 
Gantama. The first note of dissent is te he 
found in the Dattaka Chaodriks. see* 
tion 5, paragraphs 24 to 32. The antW 
reconciles tbs text of Vridha Gautanta wjlh 
the ethers by restrietiog its appUtsf'®}* 
to Shdroi alone. The text itself is general* 
But the commentator refers to ths 
that among 8udr e, illegitimate som 
given at least a third share io coapet‘* 
tion with legitimate sons, and argnes thsl 
adopted sons should not be iu a 
position. It is permissible to poiot <^^1 
that whatever may be the social states of sn 
illegitimate sou, the fact that he is of ins 
tame flesh and blood as the person whosi 
property he seeks a share in, may acc«nu» 
for the favourable position assigned to b'®* 
The same coDsideratione do not 
«pply to an adopted eon. The other reasso 
given by the author with refereoe* JJ 
Mann’s text about a man having a tf? 
sons, does not c'ltnmend itself to me. B >• 
curious that the DafUka Chaodrfk* 
interpretting Vridha Gantoma*s text, d«e 
not properly exolain th® 
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The eatbor of (he DefUke 
tranelaiee the words es possesam^ irood 
QQeUtiea'. Sh;amc» Chorn Sircar in his 
Vyaeastlm Chandrika eivee the aaoie mean* 
ing. In Ghose'a Hinda Law» the qao(a> 
(ioD of Tridha Gautama uses the worde 
Thatha Jatbe." Whatever may have been 
the exact words, their literal meaning is 
"existing as above/* The refexence appar* 
ently is to the <)uality which a person to 
be adopted is expected to possess. Mann 
in Chapter IX, fioA'n 109, describes an 
adopted son thos He is considered as a 
SOD made or adopted, whom a man takes 
as his own son, the boy being equal in 
class, endowed with 6)ial virtues, acquainted 
with the merit of performing obsecnies 
to his adopter, and with the sin of omitting 
them.'* That is the reason why such an 
erudite scholar as Xanda Pandita translates 
Vridha Qactama's text in the way I have 
mentioned. I am of opinion that Gautama ‘s 
role is an exception to the general law. 
it woold be impossible to administer such 
a inle by Courts, as the dsterraination whe- 
ther a man ...... possesses good qualities 

would lead to endless conflict of views. The 
author of Daiteka Mimamsa, after examin- 
ing Vridha OanUma 'a text carefully, inclines 
to the view taken by Vijnaneswara and the 
other commentators. Thus we see that with 
the exception of the DatUka Chandrika, all 
the commentators agree in not giving an 
equal share to the adopted son. Ulr. Xara* 
yanauurthi contended that as the DatUka 
Chandrika ie a spscial treatise on adoption 
its conclusions are entitle*! to greater weight 
than tbnsa of the other commentators; he 
quoted Collier <if J/aJnra v. 
finffa ^nfhupathv (111 for this position. In 
the /int place, the question that has to 
be decided does not relate to the qualifica- 
tions of the adopted son or to the ceremonies 
relating to the adoption. It is a question 
of inheritance. It Is well s4tled that in 
matters relating to inheritance the ^litakeharw 
it paramount in Madras. Moreover, as 
pointed out by Mr. Kimudoss, the autho- 
rity of the Dattaka Chandrika ie not to 
outweigh the sayings of the Jti’rAis. See 
Sri Bolwsd Ottrulingaswtmi v. Sri Baliffa 
Bama J/rrlrrA momma (4) and Puttu Loi v. 
<u) IS u. I. A. ad? St p. 43^ 10 w. R. 17 <p. a)i 

1 », L. R. P. 0. 1 : 2 SutU. P. 0- 1*6; 2 Bar. P. 0. J. 

aei; 20 R. R. SftO. 
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Pnrb^i Kunwar (d). farther, the Dattaka 
klimamsa, another special authority on adop* 
tioit, tak«« n different view. I am, there- 
fore. clearly of opinion that the view taken 
by the Dattaka Chandrika is not binding on 
ns and that the dictum in fhin v. Sitbfiamvc 
(1) bavd on thie authority should not be 
followed. 

Writers on Hindu Law have almost 
onanimously accepted the view taken by 
the Mitakshara. Messrs. GnUp Chamira 
Saricar, Ghose and Siromani BattacUarya are 
onbesitatiugly for a fifth share. Messrs. 
West and Buliler nre of the same opinion. 
Mr. Mnyne expresses no duMnite opinion on 
th> qaestion. Ha tiays that in Ceylon, 
the S'hiptol s m shares equally with the 
anratn son. On the other hand, the nre- 
cedrnts quoted by Uarnaughton in page IS4 
show that the practice is different in India. 
On all these grounds, I hohl that the plain- 
tiff is only entitled to a fifth share in the 
family properties. 

Another point argued in the appeal relates 
to the direction in the decree that the 
lat defendaiit's share should be held liable fur 
moneys not acenonted for by the 2j)d defend- 
ant. This is clearly wrong. The 1st 
defendant may never bsnetit by the mis- 
conduct of his mother. -See Smh Vinhrfim v. 
VhoH'hf Vi$krrrui ( 6 ). 

The last point relates to the provision 
for marriage expanses. In Srinivtua Igengar 
V. ThirtirengaJtiikaiifnnQQr (8). Spencer, 
J.. agreeing with Sundara Aiyar, J., 
held that in partition decrees provision 
should be made for the marriage expanses 
of the uninarried members of the family. 
On the other hand, Sankaran Kair and 
Oldfield, JJ., in Appeal Suit Mo. 89 of 1918 
have taken a different view. The practice 
in Madras seems to be in conaoiianee with the 
view taken in Srt'ni’rtxen If/tutgarv. Tkirutunga- 
dathniv^Hgnr (r). See Strange's Manuel 
of Hindu Law, pnges 190 and 191. Sir 
Thomas Strange in Chapter VI [( refers to 
the opinion of Pandits to that effect. Jairam 
V. MhtAM (7) supports the appellant. Such 
a provision should be made only for penons 
who are of the same degree of relationship 
as those who have beeo married at the 
expense of tbe family. 

In reversal of the decree of the Subordi- 
nate Jodge we direct that the plaintiff be 
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allotted a ^liare In the prnpertieA loond 
to belong to the family, that in pa^aing ilia 
final decree a provision be mncle for the 
marriage expenses of the 1st defendant, and 
that that portion of the decree derlaring the 
1st defendant's ahave liable for malrersation 
made by the ^iid defendant i>e omitted. 
Appellant is entitled to hU costs from the 
1st respondent in this appeal. 

Walus, C. J.— I agree. 

Ix A. S. N.i. 1U7 or 1913. 

We thiiih the ^tal defendant is entitled to 
maintenance it the rate of R$, 10 per men* 
■em charged on the estate, and to he paid 
by the plaintiff and the Ist defendant in 
proportion tn their shares in the joint family 
property and payable on the 10th of every 
nxmth. There will be no decree for arrears. 

The deciHfe i'^ inmlilied nrcoi'dingly : other* 
wise the appeal is dismissed with c«uts. 

1m a. No. 158 oy 1913. 

The Sobordinate Judge is wrong in dis- 
allowing item IS in Schedule A. The reason 
that this item wh* sold away to the ISth 
defendant by the plaintiff ie not sufficient to 
deprive him of his right to claim it aa family 
property. The party whom the 1st defend- 
ant allegea as tha owner of it wn« not before 
the Court. This iteoi must lia included in 
the properties decreed to the plaintiff. 

As regards item U in Schedule A, item 6 
in Schedule C and the E Schedule properties, 
we think the Subordinate Judge is right! 
The appeal must l>e dismissed in regard to 
them, With regard to the debt covered by 
Kxhibit B, the matter stands thus. Exhibit 
B is a deed of simple mortgage token by the 
plaintiff's father in respect of items 13 and 
13 in 189i. At that time he was managing 
the prtiperties of the 8th defendant's father. 
In IbVD, the latter obtained from the ptaint- 
i/fs father some of the properties entrusted 
to his munageiDent and gave Esliilnt I A as 
receipt therefor. It is admitted that Kx- 
lubit n ia not among the docuiuents men. 
tioned in that receipt. The case for the 8th 
defendant is that Exhibit B was subsequently 
handed over by the plaintiff's father to hinj 
No receipt ie produced evidencing the de 
livery. It seems unlikely that a receipt would 
not have been obtained if the document was 
M»ll7 h»nded oyer. In 1905. th« 2nd de- 
I«ndant parpofting to act on behalf of the 


plaintiff am] tha 1st defendant executed a 
deed of release hy which she gave tip tbe 
claims of the two minors io Exhibit B. We 
are not satisfied that this was a hona /ds 
a>ttUment of a disputed claim. The evidence 
of the ^thi defendant about the properties 
having lieen in the possession of the Stb 
defciid.itit is palpably false, as the properties 
were .subjec’ied only to ft simple mortgage. 
There is no apecilic evidence that the money 
clue under the document came from the 
estate of (he 8tli defendant's father. ^1 
that ia deposed to ia that ae tbe plaintiff’e 
father had the estate in hU possession, the 
money must have come from that estate. 
We do not think this evidence ia sufficient to 
alter the p^imn /nriV character of the traus* 
actkiii. We ne'e of opinion that the money 
advanced behniged to the father of the 
plaintiff and l.st defendant. They are en- 
titled to their respective shares in the dehl; 
items 13 and 13 of Schedule A are subject 
to this mortgAge*debt. 

We cannot uphold, for th^rsasone given in 
Appeal No. 98, the decree by which the let 
defendant’a share in the property has been 
held liable f<jr tha moneys not accounted fee 
by the 3nd defendant. We roust ask the 
SobirdihHte Judge to appoint a Cooiiu^** 
sioner to take an account of (n) the moncM 
which caroe into the hands of the 2od de* 
feu lant as guardian of the two minora since 
the death of her husband in 1902; end 
of the expenditure legitimately incurred by 
her in the iinnagement of the estate. 

Ill p.i^dng a Knal decree, plaintiff and tb* 
let defendant should be given their r«^ 
pective shares in the balance that 5 
found Joe from the ifiid defendant. PUmi'" 
will hive poportionite osti* of thi^ aPf^ 
fMra the 8th defen Unt in this 
liwer Court. The other parties will M 
their own costs. 


App *^(1 dts nits:l , 
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CALCUTTA HIGH COURT. 

CiTiL Rnt .1 No. 366 or 1915. 

Jond ld« 1915. 
ilr. Jastke Woodr^ffe Bud 
Mr. JoAttce NsvrbAold. 

DEB NATH DAS BAIRAQI aho 

D SPIN DABtS — PlTlTlOW I KS 

RAM StTNDAR BARMAN— P/aixTiPK— 

Oppoaits Partv. 

Sp^ific Rrtiff Aft HoJ IB77). ». 9^A«lhUr, 

or Mbowrrr— ^Nif /<v pA««r«JM» Airadhiar. 
nMinfointflifif ^ Ci*4< (.4f< V ••/ 

1B08>.« lit. 

Aiiodhtar sA fiV^ncrallT A tenant «iid as Aiteli his 
pojiestion wnutd bo prolMio^l iindrr lovtioa 9 of tlM» 
SpoolAc Roifof Act. 

Thataforo. a decUian m fnrour of au adAtar 
oador section 9 of the Spocidc Koliof Act is not 
liablo to bo Tovlscd under soetionUA of ibe Cicil 
Proecdoro Code, IflOB, in tho abseneo of prouf ibat 
tbo edAwr {« not a tcoaot lMt a labouror. 

Civil RuU B^insttbe dacitionol tho^Innsif, 
lUnspar, dnUd (hs 6tH JADORry 1915. 

Baba Atut Chondra Oupfti, for the Peti- 
tioners. 

BabaJVffflwka Na'A Pop, for the Opposite 

Party. 

JUDGMENT.— This k »n attempt to 
revise a decision passed onder seetiou 9 of 
the Speci6o Relief Act. The wsy R is 
soQ^ht to make this application one under 
•eotlon 115 is as follows It ta said that 
the Jndge has made a statement as to an 
alleged admisaion which is inaccorate. He 
says in the iodgment that the defendants 
concede, however, that the plaintiff wae in 
possession of the disputed land as a 5W 
tenant. It is said that that is not a faot 
and that no reference to tenancy is made in 
the pleadings. That appears to be so. But 
what was admitted was that the plaintiff 
was in possession as an adhtar. The question 
which is raised on that point is whether 
the odAiur is a tenant or a labourer. If ho 
is a tenant, then his posseMion would 
protected under section 9. If a labourer, it 
would he otherwise. In the first place, there 
is no affidavit before us that an^^ndAi«rr in 
this part of the country means a ‘ labourer*’ 
and not a '^tenant.** Thera is, on the 
contrary, a slatemeDt in the affidavit that 
the land was “let out’* to the plaintiff as 
adAior. which term is appropriate to the 
esistence of a teoaocy. The various books 
upon the subject which were peferred to, 


MABAVIKRAMAB S. mAUBUR TSACBABABAVrb. 

show that very largely an <uihiar !$ a tenant 
and the learned Judge who decided this 
case most be well aware of the meaning 
of the term in the district in which his 
Court is. Under those circumstances, a 
ease has not been made nut for revision 
under section 115 of the Codr of Civil I'm- 
red II re. 

The llule is. acroiilingl)*. disrlianred with 
costs. We asseSH the hearing fre :it niie gold 

jfn }.• ih’<rJ. fi i'ljpil. 


MADRAS HIGH CODHT. 

Svi.'oso Civil ArrcAL No. 2566 oy 
September If. lltl'i, 

Pirsfut: - Mr. Justice Spencer nn<l 
Mr. Jostiee Tyabji. 
MANAVIKRAMAN ali^u MANJERi 
KARNA5CULPAD— PuiHtJir— 
AreiLVAST 
r'trtut 

NILAMBUR THACHARAKAVtL 
5IANAVIKRAMAN MtM THIHUMAL- 
PAD»U«rBxpANVs Lmal K-rsR^RXrATivr. 
— RBsrosui:HT. 

.trr (I |B7S). tW, 

mfml tSiiif i/M'M «/ r — f**'** 

C“Hrr. iHKrlv-T'fCf Utf 

— tm 0Hothrr‘*lan‘l—fiUp''efittr»p- 

In (I.e ttxM of s copy of s d^MiimcMt HO years olif, 
WclkNiOOvf the KviOrncr Act <'m(M>wci*» lU© Court 
to prrsgmi* Ihsl itw copy ts in Ih© I wn.l writing of I bo 
per«on In whonc hamlwniln* •» |Mjppfir<« lo be. X hough 
I prrsemption •« to •^••np«n« is not misca liy 
•oetioA 9i> of the Etideiwo Acl. a lowr Court can 
draw tlist iwsumptlon awW section lU. ana if It 
M doei. sn Appellate Court sliouUl not UgUtly 
Interfere wiib It. [p. S80, cel. ?• j ^ . j 

Where so wriimiI doeuweot is lest ’ho P»rty lenoci* 
inc sneenUtry ovMcnco of it aood not show tbo exact 
and titn© of the loss UuUuIy that it was not lost 
br bis own default or nojclect. LP *0 . 

Ok»w.— WK cihrr a slTsnger who digs a l>it In 
Boelber's laotl, can claim an rlrphant which has 
falloointAil? f p- UUO, c<il. 1.] , ^ 

J/nSatS l/*a* Jfep'V, Jfaifltnr ifnn'iBpU""< Anrr. 4 
M MS at 0.271: 4 I'»d Jut. 55“ : v. Uiyg*. 

riAiiSl n n. L. Cas. 621 at pp. 627, 028: H B. It. 
mat e ISTU* 20an.(«-s) 2I4: 24 L. J. C. V. 

Ui lUuf. »•) Wl; 12 L. T. 13 W. E. 927; 

146 R R 334. referred to 

S«»nd appeal against the tieewe of tlio 
District Court of South Malabar, in Appeal 
Suit No. 61*2 of 1909, preferred against that of 
the District Munsif of Manjeri, in Origitia\ 
Suit No. 44 of 190B. 
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This second nppeal coming on lor bearing 
on the ZUt Merch and let April pesp«. 
♦>v--ly of 1914, the Coart (Tyabii and 
apyiicer, J.T.) deliverc<l the fnllowing 

.ICDGMBNT.— This appeal arises oot 
of a Boit to recover an elephant. The 
elephant fell into a pit dug on a hill 
referred to in the plaint as Chorioppara 
bill and by the defendants as (i) Thoni- 
manna ThekVe or (2^ Ottethannippatta 
or (3), Perumpaltur Thekka wo/o. Karh 
party claioa ownership of the land m which 
the pit was dug aa well an tn have dug the pit. 
The main issue, therefore, depends open the 
qoesti^^na whether ( 1 ) the land heloiiged to 
the plaintiff or ( 2 ) to the defemlant and 
(3) whether the pit was dug hy the one 
party or the other. The lirst Court held 
that the plaintiff had proved his title to 
the land as well aa that the pit had been 
dug hy Uiia and granted a decree in hit 
favour. The learned Oiatriet Judge held 
that the plaintiff had not established hia 
title to the land ami on this finding alone 
diamissad the plaint iff'a claim. It ia ad- 
mitted hy the learned Pleader lor the re- 
spondent that the Appellate Court's finding 
)• insufficient to dispose of the case. It 
is argued, however, that the alternative 
claim based on the admission that the land 
may not be proved to have belonged to the 
plaintiff is not taken in the plaint and 
that such a basis for the claim is now 
not open to the plaintiff. We think the 
plaintiff's claim on thie alternative basis 
was sufficiently raised in the plaint and will 
ask for findings accordingly. Difficult ques- 
tions of law may arise if the pit it found 
to have been dog by oue of the parties on 
land belonging to the other or to a strang- 
er. See Mahalh Vnni IScyi v. Ualafar Kamla- 
punt y air t\), BUHes v. /Ii 0 g« (2). Pollock 
and Wright on Possession, page 148. 

With reference to the title of the land 
it may be that neither side can conclusively 
show it. Failure on the part of the plaint- 
iff to prove title would not, however, be 
eueb a fatal defect as to necessitate a dis- 
missal of the plaintiff's suit. The learned 
District Judge baa found that the plaintiff 

(1) 4 a ttaa Mp.ZrlsS lad. Ju. 

it) (166a> n H. L. Cm. 621 atpp. 682, 630: 11 Bo* 
Sep. 1474 etp. 1479; 20 C. B. 3i L J C 

y. 2b6: U Jai. (N. 4.)70lil2L. T. eU; 13 W R 92?* 
146 B. B. 334. 
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has ikot established hia title to the land. 
Hia finding ia, however, vitiated in our 
opinion by the grounds on which be baa 
excluded Kthibii D from evidence. He bsa 
rejected it on grounds mentioned in para* 
graph 2 of hia judgment. With great rea- 
ped tn the learned Judge we are of 
opinion that he has misunderstood and mis* 
spplied the rules of Isw relating to stcoo- 
dary evidence. The District Mansif hsa 
approached the question from the right 
point of view in paragraphs 11 and 12 of 
hia judgment. He considered first wh** 
ther the original of which Exhibit Dporporla 
to be a copy, was in itself s valid docu- 
ment. On this point it was contended 
that the original was not stamped and that 
it could not be presumed to have bnn 
stHinped. In this Court it waa pointed out 
to us that section 89 of the Indian Bvt- 
dence Act dealing with the preao^option as 
to stamps does not apply to the present 
cuse«-^(he docoment not being such aa 
coold he called for sa required by see- 
tion 89. It ia then argued that sectioa 
90 does not apply as section 90 refers to 
originsla. We aes no difficulty in applying 
section 90 in ao far as it is applicablr to 
copies. In the case of a copy 30 years 
old section 90 empowers the Court W 
presume that the copy is in the hand- 
writing of the person in whose handwrit- 
ing it purports to be. But section vO 
does not refer to stamps. We may, how- 
ever, call the attention of the learned Judge 
to section 114 of the Indian Evidence A« 
and may also point out that wbeu the Court 
of first instance has drawn a certain pr^ 
eumptioD which the law empowers 
draw and especially when the presompb®® 
has reference to such a point as 
sent, being preliminary to the admi«aibiW 
of a document, a Court of Appeal ought ^ 
lightly to interfere with the exercise of * • 
discretion vested in the Court of 
instance. The learned Judge io coosideri os 
the admissibility of Exhibit D will, 1“*^ 
fore, first consider the queetion whether 
ought to differ from the District 
on the question that the original « “ 
hibit D was duly stamped. After - 
sc. unless be holds that tijre 
sufficient reasons to entitle him to differ ^ 
the District ^lausif, bs will bare to 
aider •.v'.atl.jr the original was lost- 1 ®** 
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eonmctioD it wool^ lia improper to expect 
tl)Bt proof eboold be offered of the eseet 
oocaeioQ irben the docoment wee luet. 
Doonmente won Id seldom be lost if pertiee 
eoald a1wa)'s account for the exact time 
aod place when the docQcoent waa loat by 
them. When eveoia have occorred eolongr 
ago as in the caae of Etbibit D, the 
Oonria may well be expected to be satiahed 
with Uaa clear evidence. In any caxe the 
qaeation woald not be no much whether 
the party has proved the exact mode atid 
time of lose, bot whether the party offering 
the lecondary evidence ia unable to pro- 
duce the original for reaaona not ariaing 
from hia own default or neglect. See sec- 
tion 65 ( 0 ) of the Indian Evidence Act. 
Finally tbe District Judge will have to 
eooaider whether or not the copy ia a 
gennine one. For th ia purpose the aid of 
•eotioD 80 maj be called iu to the extent 
we have referred to. Section lid may also 
he applicable. 

We will, therefore tab the learned Di«* 
irlct Judge to record hndinga in the 
light of oor obaervationa on tbe follow iog 
points:-^ 

(1) Whether Exhibit 1) was wrongly 
preen mad to be genoine and ad- 
mitted in evidence by the District 
blpnaifi* 

(2) If not, then whether tbe plaintiff 
has proved title to the land on which 
the pit in Qoeation waa dug? 

(8) Whether tbe defendant baa proved 
title to the aaid landP 

U) Whether it wee the plaintiff or 
the defendant who dog the pit 
and made the capture of the ele- 
phant? 

The Rndinga ahoold be aobmitted within 
one month from the re-openine of the Dia- 
triet Court after the recess end 1 0 days 
will be allowed for 6Hng obiectiona. 

The District Judge returned findings to 
tbe effect that Exhibit T) waa wrongly pre. 
aumed to be genuine, that neither the plaintiff 
oor tbe defendant bad proved his title to tbe 
laud io wbicb tbe pit waa dog, but that the 
pit waa dug by the Utter. 

This second appeal coming on for final 
hearing this day after the return of 
tbe fiodinga of the lower Appellate Court 


upon the ieeoea referred by this Court 
trial, the Court delivered the following 
JUDGMENT. — We accept the findings 
and diamiaa the plaintiff's suit with costs 
ibrooghout. 

Appeal ih'imisfttL 


CALCUTTA HIGH COURT. 

Arrau rnoa Oau^iSAf. Civii Sdit No. 78 

OP 101 4. 

February 4, It'lfi, 

Preteitti — Sir Lawrence Jenkins, Kt., Chief 
.^oKtico. and Mr. Justice Wondrnffe. 
SUDAMDIH COAL COMPANY, Ltd.— 

PlaS XY] PFX w. A r P 6 UA 2«Ta 
rer$H4 

EMPIRE COAL COMPANY, Ltd.— 

DayaypAXTs^Kei^pON 

Jmrtlftlftton^Lcffrrii Pufful, 12 /rf.* 

•fxtuii ftt IflHrf. 

The expreptinn 'VwiV« fvr in a »uit fur 

cefnpeawlton f<ir wmiig h> InnA where ilie aubatoulisl 
qneMioD is llw rieht te iho IhihI. nui], ihorcfcro, 
ebaw It of i1h* Letters Pateut, MLiuh toipowor* 
Ihe CakulU nigh Cmirt (o try “suits fur laud oud 
other itBttovoaldc property" applies io each u suit, 
(p. MS, ool. 2.] 

Appeal from the following judgoeut of 
Mr. Justice Fletcher in Suit No. 549 of 

X914: **Thia suit ta down for the aettlement 

of iaaoea. The auit has been brought by 
the pliintiff Company to recover daoagea 
from the defendant Company. The alle- 
gations in the plaint are ibat the plaintiff 
Company and the defendant Company are 
the owners of adjoining coMieriee. The 
plaiotiff Ci>npany alleges that it left a 
barrier of 25 feet along the ea.stero boundary 
of its pmperfy aa a protection for its mine. 
They aleo allege that an some date between 
the ^dth June 1918 and the Ut of July 1913 
the defendant CoupAny cot tlii<ougb their 
barrier nnd thereby caused a large inffux 
of mud and water into the plaiotiff 
Company's colliery, whereby the plaintiff 
Company suffered damage. The question, 
tber^ore, is, has this Court jurisdiction to 
try a suit of this nature? It seems to me 
that tifta Court has no jurisdiction. Tbe 
case ia a euit for laud. T cannot distinguiab 
the preeaut caae from the deeiaion in 
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Ki). Th« uiateinal fact ij) khU ci«e wtii Im 
N vlietber plainti^T can pr.tvs iW 

irAiier.< 1 np of tlie barrier nf '4^ feet i»f r.>il, 
wliirU they nUf*^e they left alon^ the e.a<le."si 
bran.lary «»f tli.nr o.vo prop«*rty. That i* 
the ba-ik of the raiue of n* rise 

beiutr i^et lip ill the pltiat tint tl*^ ilefeitl* 
aiit Company livl MQ.rli.;cotly wotk'l their 
own properly; that hein^ A), th*» Jei*Hioo 
in this C4Ht} will inv i|v.* th.* tn«l of the 
title to this barrier of feet which, it it 
ullegedi had h;eii left aloin? tlic easlern 
boundary <if the ph\iii<i|}'e properly. That 

A Suit for Uiid not within the jurisdiction 
of this Court under clause 12 of Iho Leltere 
Patent con it i tut I ng this Court, TIiAt bein^ 
so, this Court has no jorisdietton to try 
this case. The pUini disclosos no cuuae of 
action which tbU Court is competeot to 
try. This suit will, therefore, be dismissed 
avith costs.'* 

llr. J. iC. Jitigram (with him Mr. ifi'rArhieJ). 
for the Appellants. 

Si P Sinha (with him Mr. .1. A*. 5<>t« 
Ao), for ti e Responcents. 

JUDGMENT. 

Jb SKINS. C. J.^This is an nppenl fron a 
judgement of Mr. lattice Ktet'^her w’ho has 
dismissed the suit with coits. This was 
done on a preliminary hearinj? upon setth • 
ment of i*suea, and the only question 'n* 
volved is whether this is a mjV for load 
or (ih*r iuimor«fibU property within tba 
meaning of clause 12 of the Letters Pateot. 
Thai danse was intended to define the 
oriyinal jurisdiction of tlie Righ Court as 
to' snits, and it empowered theCoarta ‘*to 
receive, try and determine suite of every 
desoriptioi), if, in the ca«e of tu /s /or Mad 
or other finmotwnUe property, such land or 

property ihaU be situated. within 

(he local limit* of (he ordinary original 
jurisdiction of the High Court." 

The matter in diKpute here relates so a 
mining property outside the jurisdiction so 
defined. But on behalf of the plaintiff i( 
is contended that having regard to (he 
pleadings it cannot be said that it i« a 
«aii for land or other itnmoreiihlo property. 
Tlie question is, wba( was luteoded by that 
expression? It appears to me u 

(1) 17 lad. Cas, 600; 69 0. ?», 


not a mere fr>rnial test that was proposed — a 
test (<i be dotermined by the precise form 
in whkh a suit might be framed; bat that 
regard was to bo had to the sub^tanee of 
(he suit, and ! cannot help thinking that 
the particular expression wns used, becao^e 
there was its efinivaleiii in the Civil Pro* 
cetiure Co<U of ll?r.9, section 0. Indeed, it 
is a matter of common knowledge that the 
Secretary uf Stale’s despatch forwarding the 
Letters Valent to this Court makes apenal 
refereiwe (o thut circumstance. The course 
nf decUioiis on the Charter shows that the 
description cannot l>e limited to suits for the 
recovery of Inml in its strict sense, and as to 
that there r:in W no dispute^ and. running 
on parallel lines with that, »*e find the Coda 
of Civil Procedure of 1859 developed in 
1877, AO as to embrace a number of .topics 
which perhaps would not in strictness be 
regarded as SNiVr for land, and it is instruc* 
live (o ohaerve what they are. They srs 
ID its for the recovery of immoveable pco* 
perty (with or without rent or profits), suits 
for the partition of immoveable property, 
suits lor foreclosure, or redemption of n 
mortgage of Immoveable property, suits for 
the determination of any other right to or 
interest in immoveable property, and suits 
for compensadon for wrong to iinrooveahle 
properly. Thix appears to me to ba >o 
accordance with principles of general, if 
universal, applicelion, according to which 
euife for land \o Ha strict sense roust cocue 
before the Court where the land ia aituste. 
The system on which our procedui*® J* 
based, the English procedure, regards a sud 
for damages for trespass to land in the saos 
way. and it is interesting to notice that 
Chancellor Kent in his commentaries eu 
American Law states that an injury to rea* 
property is local as to jurisdiction, eo® 
trespass on real property situated in oo« 
State cannot be sued fer in another.' There* 
fore, it seems to me that we are not giving 
a constructinn that is opposed to the gen*^ 
trend of legal though if we hoW 
enih fnr land at any rate extend to a JV 
this kind, which is u suit for coropen^*^ 
for wrong to land, when, as 1 bold to*" 
the case here, the substantial quertioo m 
the right to the land, in my opinion, ***® 
is one to which clause 12 of the 
Patent applies in the sense I have iudio^N'l 
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find, therefore, it wfi* Hghil/ dismissed. 
The appe&l should, therefore, be dismissed 
xvith costs. 

WooDfiOPPS, J. — I agree. 

Appeai Jismintd. 


MADRAS HIGH COURT. 

APPSAL ACAlR.'it OUOBB Xo. l>*2 OP IJ»14. 
September 14, lOlTj. 

Prtseiif:— Mr. Juftice S nearer a ml 
Mr. Justice PhilKpe. 

KALIANJI SINOJl UHAI. polk cAfiTSEfi or 
Tni FIRM ov RAVSBB AMEKCHUXO 

— COU XTE K • P fTIT) OX € V — A f PE 1. t-AX T 
rcrsM 

Tut BANK or MADRAS— Pet tioxsa— 

EtsrOKOBKT. 

PrviriHCiel Ael (IH »*/ It07‘, «- 4, 12 (3), 

61— .V*'»Vr tteirA «p*» 

(f Apc"' npixttriH9—M»4rrr’^A^»t, «<» *»/ 

priMoW— iVtrfr^ 

— Oreeroi flMiA©ri#if-/ltfMr». *f— /U/e* 

frnintd »«J*. ». «1, /Wic«e .M. r. 21. 

<r.(8). 

A sotiee of proccciUniti) in intoivcnrr luMitMced 
by s cpwlltw iorvca on llit nxi'nt of iUp «WWvr. j» n$ 
eSoQtael es if eervod on the dt'Uor Uiei»iOr. ^|>. 
ool. 1 .) . ^ » 

Allbou^U elaow (8) nf role 81 of iKr niWi fmmod 

under uodion Slot ib© Pr«v*nei«l lo*olv©iicj' Av*. 
rofiolrei fbe notice to be ©en'ed oo ibe deb* nr himndf 
by regiilotert pnet, tWro i«no r*prc»*|WiMnn H*©* «t 
•hould bo ierv©d only the drUor. Where. tlMTeforo. 
sn sgeat of tho debtor got* nntke of the |»rowiliBg* 
eedsppeftTt St the U^nrihR he wu*t be «lrvmed to 
hsvo trsivcit sny objection tlist lie rnifbt h«tc Imil 
to soy suppoeed irrcgulsrilici in giviog tho nottci*. 

S* portf, Milt. In rt 

62 L. J. Q iT m 4 R- 8«; CB L. T. 26Ci 41 W. K. 
876i 10 AfoiTcIl 9\ followed. _ ... 

Forth© pcrpoeci of ©fcilon 4 «f lliC Pro*»nei»l 
hnoWcnoy Act, the set of on srent msy be the oH of 
the ptirwipsl, sod, therefore, where sn •gcBldrpsrI© 
from the plocoof bii*ii»rr*, l« eonrtitute© sn Bctrf 
losMlroocy OB the port of the imnopol. Iho-ph the 
EiigUih Uw rc(|«ire© Hio svt to be n pcr^l Bi t ul 
the principul, i.4.. the doblw tl>« ^ 

Blain. K» porfe, Saner-. In rt U*7*> 18 CU. U. Sp, 
41 L. 'r. -Mk 8K W. R. >34 1 Cec4e v CWr* I 
Coiopo.y, (1900 A. C. 102; 70 L. J. 1>. JBh M L- 

T. 10; 17 T. L. R- I63i 8 Msneoii, 118 f" 
ef BrinnehuH Drlny. 2 C- tV. SCO, followed. 

Whore tho nower-of sttorsej. under wbKh sn Bge BC 
aeU. ompowersMm to do other sets le^» earry- 
iog on tb© trade end desUng wilH hie peoperiy, 
his sgonoy dooe not torminato joimed^tely o® the 
prowDtsLion of % petit im for the odjadicstion ^ bw 
principol a* inaoWont. It eutoi.t. to 
roptey ordora agntosl hi* pnneipsl. ip. w, «h. i-l 


Appeal ngsinst the order of the District 
Court of South MsUbnv, in Insolvency 
Petition No. 7 of 191^. 

Mr. A'. l(. Sultroniattiu Snatri.tov tM$ Appel- 
biut. 

iffr«rs. Ditrui uud Tlri^ht'rfll and l/nr*eAf/, 
for the Re^pnmlcot. 

'i'liiA nppenl eomiiiff on fni* hr:irhii; on the 
IrUh, lt>th niwl I ".til Xovenilwr 101+ before 
Mr. Jnstice OKI held .*iit<t Mr. .lust ice Tyobji, 
tho Court made the followjnj; 

OKDKR — The cirrum stances in which 
thelenrned UUtrief Judfre held tlmt notice 
had been duly servetl on (hn debtor under 
se<* t iun I '2 of t he V n i v i mda 1 1 ii sol veney Act 
are not clear. U'e min«l, therefore, call for a 
tindinfi cut the iNSUc*:— 

1. >Vhat notices were iterved on the debtor 
directly nr on hia a sent Vi^ram? 

i. What attempts to serve the former 
were made b/ rvgialere<l letter or otherwisei^ 
acid was nile2l(.l' of the rules framed 
under the Act complied withi' 

3 . \Vaa it fouml impossible to servo the 
debtor direct? If ho. what were the 
circumstances in which a valid service 
wa< effecled on Via rare? 

Fresh evideiK'O may l>e adduced. The 
Rndinga will be submitted within six weeks 
from the date of receipt of records. 8evea 
deys will Iw allowed f'>r tiling objections. 

Ill compliance with the above order, the 
District Judge of South Malabar submitted 
the following 

FINDING. 


1. It is admitted that no notice was 
served on the debtor directly. But I h»d 
that a notice was issued on the Olh December 
1912 by the Court addressed to Hirji 
Visranx Sait. of Kallianji Singji 

Dhai, vole partner of the tirm of Hayaei 
Aroerchund of Kagaram Amsom, Uesair, 
Calicut Tifufj. tha address given iu the 
insolvency petition nf the counter-petitioner 
for the service of notice anil processes. The 

copy of that notice was aflixed to the outer 
door of the dwelling house of Hirji Visrum, 
because he stafeil that he was unwilling to 
sign and accept the notice and that hie 
principal aliould be added as a party. 
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‘Z. It (a pinved hy the evtdeocA of Mr. 
Kriehna Ay^ar, Takil engaged ia the 
insolvency petition, that a registered letter 
(fcjjibibit H) was sent by petitioners Vnkil, 
Mr. Ramakrishna Ayyar, to the Insolvent 
Kullianji Siogji Hhal intiiuatirigto Iiiq the 
fact that a pefiticn has been presented 
and accompanied by a copy of the petition. 
This was addressed to Cutch. Mandavi.and 
was returned by the postal aethorities to 
the sender with the endorfcetnent **Left. 
Partivulars not known. Retonied to the 
sender ' for which the receipt being (12. [ 

6nd that this was the only attempt made to 
serve the debtor. 

With reffard tot he latter pa 1 1 of the sevorHj 
issue, 1 Hnd that there was no compliance 
with rule (d) of the role^ framed 
under the Act. because as it appeared 
impossible to serve the debtor in person, 
the Court ordered on the lith March |91d 
that the notice given to the agent ehouki 
be held to be suflicieiit with reierence to 
role 5 (2) of the rules tinder the Provincial 
Insolvency Act. 

3. It appears from the fact that the 
notice sent tu the debtor hy post by the 
petitioner's Vakil was returned uii^erved 
and from the correspondence (bi bibits i>, K 
F and G) that the service on the debtor 
direct was impussible. It was not slated it» 
the objt'Ction petition tiled by Hirji Vinram 
on the 11th March where the principal was. 
My finding on the first part of the third 
issue is consequirntly in the affirmative. 
With reference to the latter part <if the 
3rd issue, the rnNktisreama (Kxlnhit J) 
under which the agent acts gives him suffi. 
cieut authority to represent the debtor and 
the vchilath executed by him for the peti* 
tion was in pursuance of it. The service 
and the notice already referred to on the 
agent was eervice auSeiant under Order ill 
rule 3, Civil Procedure Code, and Urder V* 
rule 12, Civil Procedure Code, and with re! 
ference to rule 5 (2) of the Madras Inaol. 
vency Rules. 1 find, therefore, that in the 
oircomstances stated valid service was 
effected eo \ isram. 

This appeal against order coming on for 
final bearing after the return of the finding 
upon the issues referred by this Court on 
the 9th and lOtb September Ifilb, end the 
case having stood over for consideration till 
this day, the Court delivered the follow in 
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JUDGM£NT.-The appeUsotis the sole 
partner of the firm of Rayasi Amsroband 
carrying on a moneydeuding bueiusss 
at Calicut with a head offiea at Bombay. 
On December ord, 1^12, the agent of the 
Bank of Madrai^. the respondent in the 
case, pre.sented a petition to the District 
Judge to adjudicate the appellant insolvent 
and to apr>oint an ad interim Receiver. On 
Decomber a notice signed by the eherit* 
tadnr <if the District Court (by order) went 
to the local ngerit to inform him that a petition 
to declare the appellant in.Holvent was posted 
for January 2|st and that he might appear 
and show cause against it. The agent, 
V' isram Sait, refused to receive the notice oa 
the grouinl (hat hie master should bs msdea 
party, and it was served on him by uffisture. 
On hsceiniter 7(h a notice of the bearing 
together with a copy of the petition was sent 
by the respondent's Pleader through register* 
ed p«)at (u the appellant at Mandavi in Cutch, 
w'here he was thonght to be residing, tot it 
was returned to the sender as the sddrsuss 
had "Left, Particulars not known ^ At the 
hearing on January 21st notice wss ordered 
by the Court to go to the pHooipsl debtor 
for March 11th, but admittedly no forther 
attempt was made to serve a notice of the 
date of hearing on tbe debtor in person as 
it was found impossible to do so. On March 
lUh the notice given to tbe local agent was 
declared by the Court to be sufficient sod on 
thesamedate the ssid agent filed in Cnort 
a counter* petition on behalf of the appellaot 
describing himself as his mttk/iar. The pro* 
reed higs were fully contested and ended eu 
Decemlwr i9th, I9l:i, in an adjudication of 
the debtor under section Ifi of the Provincial 
Insolvency Act as insolvent. 

A number of nbjection.s have been rei^ 
to the sufficiency of the service of the nolics 
on the sgent aiHl our attention hss bean 
called to the fact that the agent did fro® 
the Bmt object to receiving notice fo** hn 
principal. 

These objections may be briefly snsr^c^ 

* reference to the provisions of the 
vrncial in>olvenc>' Act and the roles fra®*" 
under (he authority of section 51- SectWO 
(3) provides tbst iu cases where Ihc Py' ; 
tiou h by the creditors, notice of the date icf j 
hearing shall after adtnw>.1on of the petil®® I 
be served oo tbe debtor ic the aeDne** i 
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vided for serrice of AmnitiODS, Section 47 
direcia thei Courts of In^lvenc? sbsll, sub* 
ject to the provisions of this Act* follow the 
prooedare followed in regard to originel civil 
suits. Order V. role 12, of the Cif il Procedare 
Code declares that wherever it is prec* 
ticable, service shall be made on the 
defendant in person, unless he bas an agent 
empowered to accept service, in which case 
service on such agent shall be sufficient. Rule 
13 allows service to be made on any agent who 
at the time personally carries on bosinesa or 
work for a person who does not reside within 
tbe Court’s iorisdiction, in any saitrelating to 
business or work. Order 111, role 3 (*). makes 
service on a recognised agent as effeetoal 
as if it was on tbe party in person unless tbe 
Coart directs otherwise. A recognised agent 
iocladesa person holding a powsr-nf* attorney 
authorising him to make and do such appear- 
ances, applications and acts on behalf of such 
partiee (Order 111, role 2). Exhibit J, the 
power*of*attornsy held by Visram Sait from 
the appellant, aothorises him to defend all 
saite, appeals and act ions* in the Courts of 
this Presidency to which tbe appellant 
may be a party and generally to act for 
him and to do all things and 
acts that may be necessary end that the 
attorney may think fit for the complete die* 
charge of his business effsctnatly, completely 
and to hiK beoefit’; thus there ran be no 
<|aeation that there was a valid service under 
the Civil Procedure Code on the appellant’s 
agent, and that the Court declared it to be 
sufficient. 

Turning to the rules framed by the High 
Court under Motion 51 of the Insolvency 
Act, we find that clause 3 of role 21 pro- 
vides that DOtico of tbe date of hearing of 
an insolvency petition shall, if tbe petition 
is by the debtor, be sent by the Court by 
registered post to all creditors and if the 
petition ia by a creditor, shall be sent to the 
debtor, not less than 14 days before the date 
of bearing. Ifotirewas not sent to the debtor 
in this ctee by the Court through register* 
ed post, althnugii the Bank’s Vakil attempted 
vainly, aa already mentioned, to communicate 
a notice aud a copy of tbe petition to tbe 
appellant in a registered letter. Aa we read 
the roles, however, tbe sending of a notico 
by I'egUtered poet ia chieOy intended to 
provide for the iaformation to be given to 
creditors on a petition by a debtor and to 


particularize tbe words auoh other manner 
aa rosy be prescribed’ in section 12, clause 
(2.) We are not aware of any practice of 
sending notices of the hearing to debtors 
tlimugli the post in the first instance upon 
creditoi^' petitions. Notice to debtors is 
otherwise piHivided for by rule 5, clause (2), 
and by thv roles under the Civil Procedare 
Code. If A debtor gets notice of the hearing 
served on hia autJiorued agent like a sum* 
fflODs be cannot reasonably complain tbat he 
did not also receive a similar notice from the 
Court thiottgh the post, and his objectirn 
might lie answered by a reference to seclioa 
93, Ci\'il Procedure Coda. Rule 5, clause 2, 
of thc«r rules directs that a copy of an 
insolvency petition presented by a creditor 
shall l»e ».erved together with the notice of 
the date for Itearing on the debtor or upon 
tile pcrsoii upon whom the Court orders 
notice to Im served.’ U is not i^eauired (hat 
aueb .111 Older should be in writing. In this 
case the notice was addressed to (he agent 
and was signed by the Dietrict Court 
Sheriff a'/’tr (by order), U was served under 
Order V, rule 17, Civil Procedure Code, 
more than 1 1 days before tbe hearing on 
.'anuary 2ht. Presumably this was a good 
notice to the agent, and as the agent appear. 
^ aiKl filed a couiiter.petition on March lltb 
in which he did n^t raise any objection to the 
manner or time of service, lie must be deemed 
to have waived any objection that he might 
liave had to any supposed irregularities in the 
giving of notice. 

So rnii'Oi lur the question of notice. More 
subeUntial objections have been raised to 
the capacity in law of an agent to represent 
a debtor in iiisolvexKy proceedings, and to 
the capacity of a debtor to be adjudicated 
insolvent upon an act of insolvency committed 
by hia agent. It is argued that as orders of 
adjudication relaU liack to and take effect 
from the date of (he presentation of the 
petition on which they are made [rnie 
section 16, clause (6)], and as the agency 
of Vieruna Bnit terminated under section 201 
of the Con (met Act by hie principal being 
adjndicateil an insolvent, therefore, (he 
agency must be taken to have ceased oo 
the presentation of the petition; and that by 
the appointment on Decemb^ 3rd of a 
Receiver, in whom tbe property of the 
debtor vested, tbe buaiueu of tbe firm could 
no longer be oarried uo by tbe agent end 
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ipi'i* hU power-of*att«>rn^y Itccniac void 
Uut k is evuUii( from n reading of Ui« 
\vlialc of this section from • to 6 

that tliey all deal witli tbe property of the 
in.«>'>lv4*nC. This w&s made clear in the of 
}Ihv>r, JC-f P'irfc, In rt (1), where in 

(reatinc (»f the corresponding section of the 
KnglUh Ilankruplcy Art, l^onl holier oKserve cl; 

The result of the relation Iwiclc i«, that 
all th» xutksegaent dealings oith the debtor's 
pntperif/ must l^e (rented as if the bankruptcy 
had taken place at the nM>nien( when the 
act of bankruptcy was committed." The 
agent’s pr)«cr-of*at(ovney tn thU case 
etnpon’cred him to do other acts besides 
carrying on the trade and dealing witli 
his property nod one of those acts ma»t W 
taken to be to stave olT bankruptcy orders 
against the tlrin. 

aVs reff)irds (he jiiriMliction of the Conrta 
to adjudicate per>ons insolvent upon acta of 
iiiAcdvency committed by their ageniH. there 
appears to be a difference in the law as it 
»tai}(ls in Kngland and in India. 

In fl/riiK Ex pityl'\ N'tK'cr>, [u rr(2) it WAS 
held (hat an set <»f hankraptcy umsl ben per* 
sonaUctor default and c<iuld not he cocuiniU 
ed through an agent. Tins principle was 

fullowcd in V. t'hnrU* .1. VifvUr 

C^niptniif (H), another case of a foreigner 
domiciled arid resident abrnad having bosi* 
ness in Vlngland, hut in Ixdh of these 
decisirins it was conceded that if the law had 
been dilTcrent the Courts would have had to 
bike a different view. 

in India it has been expressly enacted as 
an explanation to section 4 of the Provincial 
Insolvency Act that for the purposes of that 
section which deals with acts of insolvency 
committed by a debtor, (he act of an agent 
may be the act of the principal. It was 
accordingly held in in ifie maUer uf 
Bnpnohnn ilo^uy (4) that the departure of 
an agent from the place of busiDesa did 
vniistitute an act of itisnlveney on thu pert of 
the principal 

in thia case if the fact that the firm at 
Bombay uf which appellant was partner bad 
suspended payment^ cf which Ur. Lamb 

tl) (IS93) t ij. b. >(50: titt U J. U. 2:f& 4 K. 
258> 66 L. T, 86di 41 W. R. 10 MorTrll 99 

< 2 ) tlPTPne Ch D, 822 j 41 T. 46; 2 * >V. R 334 . 

(a) (rOlfA. c. 102:?OL.J.Q. B t6l$84L.T 10- 

17 T. b. B. USt S Henson, ( 13 . * ’ 

C4) i Q. W. N. 30U. 


slates that the agent gave him notice, be 
taken as the act of insolvency giving rise 
to these proceedings, there is no need to 
citnsider the effect of the agent's act as 
agent, as the suspension of payment at 
Domlaiy w*ax the act of the principali bot 
if the suspension of payment by the branch 
at Calicut ard the inability of the agent 
(here to meet his bills in Calicut, to which 
Mr. Deane hnn testified, be taken into 
acc.'inif, then we have no hesitation in 
applying section 4 of the Act and in holding 
that (he order of adjodication based on 
such an act of insolvency w'ae a perfectly valid 
order. U'e agree in holding that an act of 
insolvency has been proved. We dismiss 
the appeal with costs. 
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rrmut : — Sir Henry Richards, Kt., Chief 
Justice ami Mr Justice RaHque. 
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>VlM*r«* n in allogrd fn Karc beco 

I*jr on© iMAJt ill I ho namu «f luiollwr, th« <iuoltjoa o« 
owncrAliip inu^t dopeiKt upvu tlic amwer to the 
lii»N. nitli wImvk* Biuiioy wa» the proiicrt/ yurcli**^* 

[p. 067, ml. 2. J ,, 

Dknrm /A<« FnmU^ v. gA4Hi<i S«vn<ly> /Xai«*. 3^* 
I.A. 229;! Sulli. P. C J. 1 47: I Sor. I*. C.^ f f V 
16E. U.4B+ Bihi» KHH‘>0r v. KamM *0 fou- 

C«*. MR. 10 C. W. N. 1» 7, 29 M. L. J 99$: fh;"* 
MO: WJI. I.. T 24*; 17 Bom. L. R. lOffc 3TA. 

13 A. L. J. 991, rvfvrreil ip. 

First appeal from the decision of 
bubordinato Judge of Bareilly, dated tie 
16th September IBIJ. 

The Hon’ble Dr. !$uuiier Lof, for 1^* 
Appellants. 

Mr. ti. K. O’Ctuior, for tb« Reapondeots. 

JUDGMENT. 

Ricbaxps, C. j.— T he suit out of 
this appeal arises was the ontcoroe of anotbe 
*uit which was brought as far back ^ 
the year This la st* mentioned e®** 

was a suit to realise the amount ^ 
mortgage by sale of mortgaged propew 
incIndiDg the nronerty now in dispO”’ 
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On the 2(^th oi ilarch 189 i a decree wee 
passed ia favour of one lUi Bahadur Baha 
Durga Prasad for the aam of Re. 8^,88^. 
The present plaintiffs are the eons of the 
said Babu f.'arga Prasad. In execution of 
the above-mentioned decree the propertr 
(the subject-matter of the present suit) 
was put up for sale and purchased in the 
oames of MuAiimmat Bigga Begani and a 
man named Ahsan Ali. The sale took 
plsce on the :jOth of July 1896, aixl (he 
sale certiKcate is dated the 12th of AugnKt 
1899. On the 20th uf December 1899 
Ahssn Ali execnted a dead in which he 
admitted that the entire purchaae-nxmey 
of the property mentioned in the plaint 
in the present suit, as also the porchase- 
money of an itnligo factory which was 
sold at the same time, was altogether 
provided by the .Uuiu/amuf and that he 
had not and never had" any interest io 
the property sold. Bigga Begam 

was the wife of one Hakim ^luhamread 
WHayat All Khan, (he person against 
whom the mortgage* decree was passed. 
The said Ahsnn Ali was a nephew of 
the said WiUyat Ali Khan, It may be 
noted here that in (he deed to which I 
have just referred, Ahsnn Ali Khau doee 
not purport to relinooiah any rights. The 
statement in the deed ra that he **bas not 
and never had any right or interest." The 
porchase* money of this property now in 
diapaie was Kv. 10.075. The price of the 
indigo factory was Kt. 1,810. The mortgag- 
ed property having proved insaffieient i<i 
eatisfy the mortgage-decree a further 
decree wa.s obtained under section 90 of 
the Transfer of property Act on the 1st 
of December 1906. The reenlt of this 
]ast*men(ioned decree wa.s that the decree • 
holder wss entitled to realise the balance 
still remaining due on foot of ibe 
decree from any other property which 
belonged to the jodgment-dchhir. Various 
applications were made for exeeation, with 
the result that a large additional sum was 
realised. Finally after the death of }ftunn*- 
mat Biffga Begam the decree* holders 
attempted to attach the property now in 
dispute. lu the first place, they alleged 
that the property had been inherited by 
Wilayat Ali Khan from hie whlow Bigga 
Bogam. The application to sell this property 


was refusc<|. The result was (he institution 
of the present suit. The pluintiffs* claim 
ixow is that the property was all nlong 
the pri»perty of lVil iy:il All Khan, in the 
alternative they ronteud tin* even if the 
property IwUnitred to the it was 

inherited hy Wihyat AH Khun ami U, 
therefore, lishle tn satisfy Ihc lahinr.* of 
the decree still renuining din*. The drfvnco 
is that the property wa'i pundtused by 
the .IfMecmm/rt with her own nniney and 
that prior to her death she dii^is^^ed id 
the same by IViM. that her heirs acoeptril 
(he Will and that Wiluyat Ali Khun nrver 
had any interest in Ihe properly fi’om ll»e 
date of its sale in 1898. [ may heiu* point 

OQ( that even if the porchase in I >98 vvns 
really a purchase by Wilsyat Ali Khan in 
the names of hiu wife and nephsw. it 
ceased to be liable to the mortgage. The 
property eaa i*nw only he sohl by virtue 
of the personal decree under ssclion 90. 

The gucstioii fur decision is whether (he 
properly belonged to Wiliyat Ali Khun 
or his wife Bigga Uegim. This quitinn, 
it seems to me, must depend upim (he 
answer to air^ther question, namely, with 
whoso money was the property purchased, 
bee /Mwm Dat Pan-leu v. Shaiurt Stiou^lri 
/hfiidA(l) and the recent case of Btlng Kunmir 
V, Pf$raj Ranjit ^nigA(2). I may mention here 
that while there was nothing to prevent 
Wilayat Ali Khan making hia wife a pre* 
sent of the property, theie is no evidence 
that be did so and this is not the case for 
the defendants. Their case is that the 
money belonged to the lady, On the iHh 
of July 1896 Hakim Muhammad Wilayat 
Ali Khan mortgaged certain property to 
secure the sum of Bs. 6,000. the mortgage 
being io favour of Qobardliao Das. ac- 
cording to the registmtiuri endorsement 
Ra. 5,000 was paid in cash and a ralcha fur 
Rs. 800 was retornod. The cnosidemtinn 
appears to have been Rs. 5,04 and the 
di-tchurge of (he rtiltku fnr Us. 800 principal 
and K«. 155 interest. On the 10th of July 
L?9$ Hakim Muhammad Wilayat Ali Khan 

(I) a M. I. A. 2 ft a w, R. (PC ) 43j I 8ulU, (». C. 
J. *47: I Ser, P C. J. 271; 14 S, IV 4a». 

(2*30 (ftd. Ces 20: 13 \ L. J. vOU 10 C IV X 
Xr>7; a» « U J. ;0 n 2 U VV 03 ); 14 H. L. T. 2«« 17* 
Pom. h. R. Jaft 37 A. &57. 
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laade another mortga^ to secure Rs. 6,000. 
Tina was made in favour of Cauri Sahai, 
father of the mort^gee in the other mort- 
gage. The plaintiffs contend that the 
raising of this sum of lU. 11,000 odd in 
cash tiro days before the property in diapote 
wae put up for sale is very aignificant 
and strong evidence that Wilayat Ali Khan 
was raiaing tlie money to buy in the 
property that waa being sold on foot of 
the mortgage -decree. It aeema to me that 
there ia great force in this contention, 
unless the defendants can satUfaelorily 
show that the money was raised for some 
other purpose. No books or documentary 
evidence are produced to show to what 
purpose this Rs. 11.000 odd was applied. 
But a witness of the name of Jaffer 
Khan ia produced, who says that he used 
to have dealings with Wilayat AJi Khan 
who borrowe<l from him oq on a occasion 
Rs. 4,900 under a not© of hand, that “God 
knows what difficQley he had to encounter 
in making Wilayat Ali Khan pay up the 
Re- 4,900”, that Wilayat Ali Khan about 14 
years ago borrowed money from Oauri Sahai 
and bis sons and paid him. In cross* 
examination he had to admit that the 
money which lie advanced to Wilayat Ali 
Khan was not entered in Lii accounts. He 
admits that there are other entries relating to 
his buainaes tranaaetiona with Wilayat 
Ali Khan io hia account books. He says 
that this sum was not entered be^^auae 
the amount had been advanced from his 
bouse and not from bis shop. I absolutely 
disbelieve this witness, it seems to me 
most improbable that Wi ayat Ali 
Khan when he must have wanted money 
and when Ins property was being aold, 
would have paid off the debt of Jaffer 
Khan even if such debt existed. Jaffer 
Khan had not even a decree agaioat him 
I thick, however, one has only to the 
evidence o Jaffer Khan to come to tbo 
conclusion t < at there was no debt al a|| 

Id my opiiiicn the pDrp»«e to which th« 
money borrowed in 1893 by Wilayat Ali 
Khan was applied wouM appear fnta 
entries in his account books if they were 
produced. 

The neat point to consider is fbe pro 
bability of Bigga Begam being pnaaes^ed of 
money to make the purchase. Ahstn Ali 
whose came was joined with herself j 


the purchase says that the whole amount 
belonged to the lady, that she gave him 
R^. 1 4,000 one day before the auction sale, 
that he went there to make the purebass 
on behalf of Bigga Begam. He states that 
before the purchase she and he were 
paTtners in a sugar factory and that 
the purchase was made in pursuance of an 
agreement betireen Bigga Begam and him 
that they rhould purchase the village 
share and share alike and that he would 
pay hU share of the price in two or four 
years out of the incoma accruing fr'^m the 
sugar factory. In croas esamination he bad 
to admit that he had no accounts of the 
profit© ami loas of the sugar factory. Ha 
made some vague statements that the 
MHtftmmn/ had considerable mears. He 
mid that the father-in-law of Bigga Began 
(that is, the father of Wilayat AH Khau) 
Qsed to allow her Rs. 200 or Rs. 250 per 
mensem and that after hia death Wilayat 
Ali Khan made her a similar allowance. 
He admitted that the father of the lady 
had no seintHiiari, nor had the lady. He 
admitted that Wilayat Husain was the 
own brother of Bigga Begam and that the 
proht of his business (whatever it was) 
WM not even aseesxible with iocone Us. 
His suns were cultivators and plied three 
or foor ekteas on litre. It seems to taf 
from a perusal of this wltnass’ evidence 
that the father of Bigga Begam was smao 
of no property and that he was unable to 
give money to bis son and still Isss 
his daughter Bigga Begam. Purthernioiti 
1 think that if the lady really had pro* 
perty and waa in a position to produce 
Rs. 14,000 in a lump sum fbe day before 
the auction sale, accounts would be forth* 
coming. The case for the plaintiffs may 
be summoned up as follows: 

(1) The sale was admittedly fictitious 1^ 

this extent that Aliasan Ali was joined 
jn the purchase and he admitted by • 
deed that he never had any interest 
whatever therein; _ 

(2) That the borrowing of the Be* 12»000 
two days before the sale uncxpl®*®*" 

that the money was the money of 
Wilayat Ali Khan: 

(*‘^) That not only is it not shown 
the money helnoged to the Hfujiamm-it, bei 
evidence shows that she was a woo»" 
of DO private meaos. 
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Thfi defendftDts, on the othAr htnd, 
contend ibftt the onna of showing that the 
non^f be}onged to WiUjrat Ali iChanlay 
CD the plaintiffs and that they have not 
discharged the onoa. It appears that 
after the death of the Af mm mm of, Wilayat 
All Khan and the other heirs accepted in 
writing an alleged Will made by the 
in favoor of fiekim Mahbub 
All Eban Mr. O'Conor on behalf of the 
respoode&ta strongly relied on this fact. He 
eooteada that Wiley at Ali Rhan by 

accepting the Will admitted that the 
property belonged to hia wife. 1 think 
the force of this argument entirely 
depends on the state of Wilayat Ali Khan'e 
hnancial position at the time he made 
the sO'Callsd admission. If he was in 
fnanoial difficelties, it might be maeh more 
to bis interest to allow the property to 
come to his nephew than to claim it for 
himsslf. Fortherreore. it appears thst these 
admissions were made after the decree- 
holders bad mads a move to make thU 
very property aveilabls for the aatisfection 
of tbs balance doe on foot of the deeree. 
Ad injanetion had iasoed at the instance of 
lb e decree •holders restraining Wilayat AJi 
from dealing with the property. 

Mr. O'CoDor farther relied on the fact 
that the decree 'holders bad never challenged 
the title of A/bsommof Biaga Begem bet- 
ween the years 1898 and 1908. He cootende 
I bat ibis fact shows that the decree 'holders 
tbsmselvea considered that the properly 
really wae the property of the Mfoemmo/. 
otherwise they would have attached it 
loog ago. I am not mocb impressed with 
this argument. Up to the year 190$ 
when the decree under section 90 wae 
obtained, only tbs mortgaged property 
coold be made available for the satis* 
faotion of the nortgage*deeree and it was 
of DO consequence whether the property 
belonged to the hnsband or wife. It was 
only when the mortgage aecority wae 
exhaoeted that the decree coder seel ion 
90 was or coold be obtained. It is an 
admitted fact (hat after tJie decree under 
SMtioD 90 wae obtained in the ye>r t90G, 
the deoreS'botders aoceesdsd in renJiaing 
s very large earn oat of property 
admittedly belonging to Wilayat AH Eban 
other than tbe mortgaged property. It is, 


therefore, not surprieing that no move was 
made againetthla property oiiti] the year 
19 ib or 1909, The learned 8abordinate 
Judge decided in favour of the defendants. 
He says ic his judgment: “It was argued 
on behalf of the plaintiffs (hat Bigga 
Begnni was not rich enough to pay 
for the property. Bat from the evidence 
of Mohammad Ahsnn. Haruid AU Khan 
and Ashraf Ali Khan, witnesses examined 
by the defendaut, it appears that she 
wae a rich lady. These witnesses have 
stated (hat she wav in receipt of a sum 
of Rs. 200 a month from her fatlier.in<law 
frooa the date of her laarriage and front 
her hoaband from the date of hia fathar^s 
death. Unbarnmad Ahsan witness has stated 
thst Bigga Begam and he were partners 
in a lA'iarW concern. The witnsasea 
Oobardhan Das and Ramji Mai could not 
state if Bigga Begam had any money of 
her own. They did not know her father 
and brothers. Ramji Mai no doubt adde 
that he infers that lior father must have 
been an ordinary man from the fact that 
ber nephews ply ^kkat now-a'daye. Hut 
there ia nothing extraordinary abont a 
neb man's heirs to be placed in that 
position, but to jodge of their predeces* 
aor from thiir present state of wealth is 
a far-fetched conoJusion. Such being the 
evidence of tbe plaintiffs' witnesses, the 
testimony of tlie defendant's witnesses on 
this point must be believed." it seems to 
me thst the learned Jndge bes not folly 
appreciated the force of the evidence. He 
disbelieves perhaps with some reason the 
evidence of Gobardhan Daa and Ramji 
Mai that when Wilayat Ali Kbau was 
executing tbe two mnrtgsges for Re. 6,CNX) 
each, be openly stated that the money 
was being raised for the very purpose of 
porchesiug the property. It ie inggeeted 
that if a secret purchase was being made 
for the debtor, he would not speak about 
it. It must be remembered, however, that 
at that time Wilayat AH Khan had still a 
large amount of property, tbe amount of 
tbe ducree bad not swelled to tbe extent it 
enbsequenUy did by the acoumalaiiou 
of interest and it may well have been then 

hoped that the decree would be discharged. 
But even if we discard the oral evidence 
the fact still remains that Wibyat Ali 
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Kliaii rni.<«il 1 1 .0'">0 o<i<| nt the v«ry 
time tl\»‘ prM|H*rty %\n% \icUn; ^>U\ nml th-xt 
ii.i s:iti«Fft(*tory n<'^(.lut is given aa to honr 
tiiis money upplied. On Uie contrary 

the account that U g\en cannot be believedi 
The learned .ludge snya * from the evidence 
of Mulmmmad Ahsan, Hamid AH Khan and 
A'^liraf All Kh»n it appears that the Mutam* 
uf it wuH a richlidy.'* I have already dealt 
with the evidence of Muhnniiuad Ahsao. 
it in true that nil the«e three witntHses 
make II Vigor statement that the lady was 
rich and that her father was a rich man 
but it i« not shown that they had any 
personal knowleilge of these matters, and it 
appears from the rroK<.examijiatioii of the 
witnes-e'i that her huher was not a rich 
man, There i< not a particle of evidence 
that the I'ldy got pnipeHy fr<»m her father 
during bin lifetime oral hi^denth. The 
witnesses say that she c dan atlowanco uf 
U'l. 200 a month from her fath«r*indaw and 
aftevwanU from her hushand, hot this 
allowance would not make the lady a “rich*' 
U'ly audit is nnt shown how these witnesaea 
came to know that she received an allowance 
of Ks. 2U0a month, if the lady was a rich 
lady it is certain that she would have had 
account books. It seems to me that the 
learned Judge hasoverhH)ked the significance 
of the admitted fact that Rs. 11,000 odd 
was raised on the very eve of the sale and 
that he has come to the conclusion that she 
was a rich woman on evidence not worthy of 
the name. I am quite satisfied on the 
evidence that the money which purchased 
the property belonged to Wilayat Ali Khan 
and not to his wife. If this view be correct, 
it is quito unnecessary to consider whether 
Wilaynt Ali Khan could assent to the Will 
of his wife and ao defeat his creditors. 1 
think the (Jourt below had a certain amount 
of sympathy, perhaps not unnatural, with 
the defendnnU on the gri>und that the decree* 
holders have realised n very large som on 
foot of their d.>cree. We are bound, however, 
to throw aside any feeling of this kind and 
to decide the case on the evidence before 
us. I would allow the appeal. 

RariycB, J- I concur. 

Bv ruR CocRT. — Tilt order of the Court is 
that the appeal prevails and ia allowed. 
The decree of the lower Court is set aside 
and the claim of the plaintiffs •appellants is 
decreed, with costa of both the Courts 


including fees in this Court oo the higher 
scale, 

Appeal ulloxeei. 
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T. 133. followed 

VvT A*eaf. 7., -It is the co»n»on 

that delenuines relationship h-^lweea the P"f“*** 

»«* the use of a common family hbido. ip- 

When oner the Crown eslsklisheS <■ 

the ileceaseil died without bein, tbo *”**^*!l*| 
sbified OQ to the party iu pesseaaoa toshowlBa* 
he is is the line of heire. [p. 595, eoL 2.J 
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Inll V. JieHjal Ooi^rMmf'nf, IS M. I. A 
1 B. L R. P. C. +4; JO W. R. P. aij2 Swell. P. C. 
3. 160 2 8t>v. r. G. J. ati; JO K. R. 40K; "f 

Uoptlipfttam V ComJy IVmni'm < M. I. 

A. BOO; 2 W. R. P. C.) 5ft: 1 Suth P C. J. 417: I 
Snr. P. C J. 702: 19 R. R. tflD. tiOJtmi'il, 

Appeals against tbe decree of the Court of 
the Subordioatv Judge of SooMi Cnnara, in 
Original Sait Ko. <>1 of 1911. 

FACTS np|>ear from the judgment. 

The Ofii'^nituthi Vie>uicr, for the Govern* 
reent. — The Subordinate Jodge has clearly 
gone off the issue; he says th.it the various 
instances in which the ehiim wn« 
set ap ahow that the pUintiffs tn 
those laits must have been the heirs. 
It is enough m (his ca.se For the Government 
to show, tisat ttiere is some pr/M!«j /oivV 
evidence that the deceased died without 
heir^i. There were three suits brought 
against the widow when she alienated the 
properties in twooF which they, the plaintiffs, 
were referred to regular suits, aud in the 
third the right was nejratived, As agairoit 
the only possible heir, the right was entirely 
negatived. 

( 2 ). The judgment which negatived (he 
right is relevant under aeetion 13 of the 
Indian Evidence Act. 

Mr. C. V. Apmu'fotIr'ulkNa dVyor. for (he 
Respondent.^It is For the Oovernment (o 
prove prima /one that the deceased died 
without heirs That is cleirly laid down 
in the case of C'dFerfer 0 / ytntHlipafam 
V. Cftvaly Vcneaf<i }!ttrrain<tpnh (1). 

JUDGMENT. 

WAktH, C. J.— This is a suit brought 
by the plaintiff to decUre that the pro* 
psrties in South Canari of tin Hte ^alle 
Sttbraya. who appears Frim Kshibit M tj 
have died ni (hat district in tlie year 
Parihivay 1825—6, escheated to the Crown 
for want of heirs on the death of his widow 
Manjamma, who appears to have died at aii 
advanced age in Janaary IDOG at lienares. 
The salt wu brought against the defendant 
in possession, and (he latter in his written 
statement set up the existence, among other 
alleged beira, of (be jonior widow and tbe 
senior widow’s daughter and daughter’s sod of 
one VeDkatapsthaya, who are described as 

<l) 5 M. I. A. 600: 2 R. P. C. Sft; I Suth. P C. J. 
4l7i 1 Sor. P. 0. J. 7B2i 19 R B. 620; 
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residing atShiinigi in the Mysore State. 
The Suhmiin itc Juija Iia< rojertml the 
casr «et up ns to the other alK^tl heirs , 
but h^< held tint the do*: 'entl mts of 
Venkata pit hay a are in the line of heirs 
of the clwen*wd. IlLdorc dealing with the 
fa't* of this siiiuewhat oxtr.vmiinary case, it 
will wed to refev to wh it (heir Loisl ships 
Ijavs I: kid down in CnU v. 

(j', the leading 
liidian CUM.*. a< (o which lies on the 

tV.iwei ill claiNK to escheat. In the 
Vours© <if (ho arguinciit in that ca.ie 
Kelly, C. If, cdwervetl that in Knglainl in 
a writ of Intrusioii nr Kji.-.'lineii(. the 
Crown mnat. to lake Inn U hy esidieot, prove 
there wan itii ciilin* failure d heirs, (ind :<n 
alan cf a Lor.l of (he .Mniinr with rc^ipept 
to ck'pyholdn nii (he death kif a tenant 
without lieir^, hihI can not r«dy upm (ho 

wM»t oF title of (lie psi'Cy in |>n<seA«ji»n. 

In that case the Calcutta High Onirt 
had iH‘jected the claim of the a p pel Jane 

(Iridliari l«al], who had heurt in possessi.m 
and recogni^eil hy Cekivcrnnicnt as heir, 
hut had decide\l tlmt (ha dcci^ec against 
him should mit be made nhsolute niitil 
(he claims of other alleged heirs had heuii 
ill vest igateil, and had remanded the case 
with A direction to the Histcict Judge (n 
call upon these ami any other cUimauts 
to Ciniia in and prove their case. Their 
leifdships, w hilst disp'iaing of (ha appeal 
on the ground that Undhari Lull wuaau 
heir, deero''il it right to take exception to 
the procedure adop(e<l by the liigh Court 
and to point out that, as ag.iinat a 
defemlant in possession, (he Crown wse in 
the position of an nnlinary plaintiff in 
an ordinary suit in the na(Dre of an 
ejectment. Their Lordships went no to 
lay doivn that it liy up in the Croivn to 
prove at Ics'.t pri»tn/nfie that the dccussed 
left no heirs, and (hat the defendant 
was entitie<l to set up any hrlii that 
might exist. The course taken by ihe 
High Court, in their l.oistships' opinjori 
w.Hild have had (he effect of causing the 
other clniinAnts who had intervened as 
objectors to litigate their title with 
Government, cistiiig apparently the harden 

(2) IS it. I A. AtSj I B. L. R p. 0. 4h 10 IV R 
P. C. 3i; 2 Bolb, P. C. J, I39i 2 Bur. P. 0. J. 3S». jto 
E. it. 406. ' 
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of ppcof on Ihoro, and soemel t»» thair 
Lordships to deprive the appellant of his 
right to defend h»s possession on the 
groQod of an existing./V itHit. It had been 
objected for the Crown that it c »nld not 
be called upon to prove a nejative, and it 
was apparently with reference In that <»bjec. 
tion that their Lordshine goarded ih^rnselve* 
by saying that it lay upon the Cr >wn to 
prove at least pnW /ociV that (hi* deceased 
died without heirs. 

Coming now to the facts of the present 
case, the deceased Zalle Sobraya died in 
the year 18^6 leaving a widow M*iiijamDa 
and apparently no other near relations. 
Manjamma died at Benares in January 
1$06, having survived her huxband for 
fO years and having about 'H> years 
before her death alienated her husband's 
properties in South Cnnam and removed 
herself to Benares where she rli,*d. No 
pedigree or family tree showing the alleged 
relatioQsbip baa been produced from proper 
custody, and the defendant is obliged to 
rely on tbe pedigrees or statementa of 
relationship which are to be roiii>d in 
the pleadings in the litigation already 
mentioned. Ae the alleged common ancestor 
Venkappia is fourth in ascent from 
tha deceased who died in direct 

oral evidence is not to be looked for. Nor 
again ie ihore any oral evidence worth 
considering that either Snbraya or hi< widow 
over recognized the alleged relstiooahip. 
On tbe other hand there are denials, no 
donbt, of an interested character by 
Manjamma in the litigation already 
referred to. In view of tliia litigation and 
of the conduct of Manjamma in alienating 
her properties and removing U Benares, 
it is not perhaps surprising that no 
commurication should have passed between 
her and Venkatapathiya's family after her 
removal to Benares, but the result ia that 
there is no evidence of recognition any 
more than there it any direct evidence of 
relationship in support of the defendant’s 
case. We are in effect left to rely on 
evidence of assertion of title as re vera loners 
•hv V.n’rats pithy’s line in certain 
bifiJ ;»tftw-oen 1847 and 1872, in o|^e of 
which tbe elleged relationship w.\a found 
sot to be pr .ved. The ^nbordinate Judge 
lays much strea* upon the improbebility 


that Venkatapathy’s family would have 
persisted so long in their claims if they 
had been concocted, hut I cannot attach 
much weight to this argument, and I do not 
think the evidence of assertioo it such as 
would justify us in holding the alleged 
relationship proved in view of (he fact that 
every assertion appears to have been mts 
with a denial by Manjaiumt, and that in 
the only esse where the issue was tried 
there was a finding against it. 

Kxhibit N is the judgmeol in Original 
Suit No. *28’^ of 1847 in the Court of the 
Sudder Amin of Bonnavar, an ansucoasafat 
salt brought against Manjamma and others 
hy (he widow of one Jslle Gondapps. 
who was alleged to bo the ondivided 
brother of the deceased. Paragraph 11 
shows that Venkatapathiya’s grandfather 
Zalle Venkatapatbiya had presented a pati lion 
stating that be was the undivided ila\f<uli of 
the deceased and that his claim shoold not 
be prejudiced hy the suit. Tbe pstitioo wu 
recorded with tbe observation that if his 
allegation was true he might bring a separate 
suit. 

This judgment was pronounced on 8(h 
March 1H52, and it was only some years 
later that Vaokatapathiya’s father Timmara* 
sayya brought two sails, Original Soil No, 
731 of 1862 and Original Suit No. lb of 
1864, in the Court of the Tsfng Moneifof 
Koodapur The plaintiff aoed to recover tbs 
properties of the deceased as his undivided 
doffodi from the widow and her alienees, end 
in her writteu statement she denied that be 
wae a member of her family and alleged that 
he had no right whatever in tbe properly. lo 
Exhibit M which is a translation of the 
judgment from the Canarese, tha Maosif 
observed in paragraph 11s “the 
Question to be considered is whether tbs 
pJaiotiff and the first defeudaot are 
members of the same family, and wbe* 
ther either the plaintiff or his ancestors 
have either enjoyed the suit property or 
obUined tbe benefit thereof. In respect of 
this be has examined four witnesses 
Esvelidurga Taluq Un Mysore, then ooder 
a Chief Commissioner) and four witnesses is 
this Court. Of these only two have givsu 
some particulars of tha family, but they did 
not explain satisfactorily how they came t® 
know them. From the evidence of tbe 
maining witnesses nothing bas been proved. 
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It' BppMn tUi (h« first defeodftnt is r 
looelj woraan withoat Any rBlRtions whatever 
and-liaving property, hsA been enjoying the 
wme from the beginning of the 

— (illegible). It appears from the 
general statement of the witneases that the 
let defendant brought and had (mc) the 
plaintiff in her bouse and got writing and 
other work done by him, that thereafter, an 
iU-feeling arose between them, ahe turned 
oat the plaintiff; that formerly he used to 
eose in this manner from the gkauii oeeti- 
•Moally from time to time staying for 
Bome days end go away, As these facts 
alooe are not safBcient for eatablishing any 
rights — Some word is misaing after thii^, but 
it cannot affect the sense, and this judgment 
aeetsa to me to contain a finding ea iietween 
the plaintiff in that suit. VenkaUpathiya's 
widow Mania ID ma. that the 
plaintiff had failed t prove his relationahip 
With the deceased. The fact* that VankaU. 
patbiya’s father failed hi a contested suit 
to prove the reUtionehip of hU line with the 
deceased fifty years ago when such an isj^ue 

was mach more susceptible of proof than it 

is now is, in my opinioi), evidence against the 
esiAtence of the right of that line to claim 
as heir of the deceased within the mtsning of 
•action IS of the Evideoce Act- This seems 
to be in accordance with the raling of this 

/\"v GtantMi V. VeHiiafarama 

Stddi (S), to which I was a party, and on a 
to-perosal of the juJgmect of Beaman, J., in 
Mfifiamod Amiu y. H(unn (4), which wsa cited 
on the otbersideand impressed me at the lime, 
* this rase, where the alleged 

relationship admitte<1 of assertion, den is I and 
^ognition in a series of ennsactions extend. 

over a long series of years, comes 
precisely within the class of cases to which 
H«ioan, held the section specially appli' 
cable at page 153 of his jadgment. If 
relevant, this evidence is, in my opinion, of 
great importance es it practically oUnds 
nowntradicted, seeing that the Subordinate 
i! nghljy, in itiy opinion, disbelieved 

aiJ the ora! evidence for the defence in any 

way connecting Venkalapathiya's tine with 
toe deceased and we agiec with him in this. 
Ihe effect of thie evidence is, moreover, 
strengthened by the subseanent condoet of 


the parties, Timmamsaya, the plaintiff in 
these anits of IS62 and lSfi4>, did not venture 
to file another :»oit. but his son Venkafapa- 
tliiya filed Original Snit No. of 1S71 in 
the Court of the Principal Sudder Amin of 
Mangalore, making his hither Timinarnsnya 
a defendant, for a dec la 1 * 01101 ) that the alien* 
atione made by Manjaeiinio were not binding 
ou the reversioners. This suit wa^ di*, missed 
by the firai Coart and hy the High Court 
in Second Appeal No. Im 7 of 011 the 
view which then prevail^Kl that only the 
next reversiouer could sue, but neither 
Timmarasaya nor Venkatapatbiya after hia 
death ever iiMlUuted any other suit, and the 
evideiu'eof his daughter Thimuiava shows 
that she and her family never put in any 
elaiia until they weie asksd to sign a 
claim at Ihe instance of (he defend ant, after 
the Collector had issuetl a nntiVo calling for 
claim. The Subordinale Judge has really 
nolhing to go upon but the fact that the 
relationship has liecii as«erte<1 in thieo 
eucceasive suits, and (his. though it waa not 
proved to the only case m which it waa 
investigated, and the farther fart of slight 
import (hat both the deceased and the 
petitioner in the suit of 1S47 bure the first 
name of Zalle. The hesitation shown by 
Government as to whether they should file 
this suit or wait tor rertaindeaths which would 
obviate the necessity of raising this issue 
proves nothing in support of (he defends life 
case. Without the evidence of (he failure 
of VenketaiMthiya'a father to establish ths 
relationship in l^t, there might have been 
more difficulty in seying that the plaint, 
iff has estahlished the prima /ociV etas 
which lie is requirei] by law to make nut, bat 
that transaction should, in my opinion, he re* 
garJed as more than shifting the onus, and 
as I have already pfdiited, the same infereoco 
to suggested by the subsequent conduct of 
the parties. 1 would allow the appeal, 
reverse the decision aod give jndgment 
for the plaintiff. On the 5th issov we agree 
with the finding of the Subordinato Judge 
that the lease to not binding on the plaintiff, 
and we cannot accept hia view that ihe plaintiff 
to not entitled to recover this property in the 
present suit withoat suing to set it aside. See 
Sin^k v- /fookc (5), Harih^r Ojha 


111 n ‘ ^ ^ T. 455. 

k4) fil fi, ]49t 9 Bon*, h. B. 65. 



(5) Z6 0. I (P.C.)j 24 1- A. IMi I 0. \y. N. 483. 
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V, Dasarothi yiurn (6) hnd Bifov Oopftl Mnkerji 
V. Knthna Uahiehi D«hi i7». Thera 19 oo 
ground of appeal as to the defer>dant’s right 
to iniproTemenU, and we are not prepared 
to allow the point Co be raised. We accept 
the tinding of the Subordinate Judge who 
a<*cepted the finding in paragraph Vi of the 
•nd ComiiiiRSu)uvr\ leporC. We think 
the Suiwrcliiialo Judge was wrong iu die- 
allowing (he plaintiff's right to rueene protite. 
The nuount will be determined by the 
lower Court and embodied in the final 
decree, the meane profits to run from ;;3rd 
September 1909, when the defendant waa 
aerred with notice ealliag on him to surrender 
possession, By consent, we also direct 

the Court to ascertain what changes, if an>, 
must he rnade in the figures given in para- 
graph 13 of the 2nd Commissioner a report, 
having regard to the suggestion that the de- 
fendant who has continued in poaseesion, may 
have cut and carried away the trees valued by 
the Commissioner orevhaasted the improve- 
ments for which an allowance was made 
any such alteration to be embodied in the 
final decree. The plaintiff ia alM entitled 
to future mesne profits from date of aoit 
to delivery of possession. The appeal is 
allowed and each party will bear his own 
costs of this appeal and there will be pro- 
portionate coats after mesne profits have 
been ascertained. 

The other Appeal No. 274 of 1913 ia 
dismissed with costs. 

SssDAOiAi AiYsa, J — I agree and wish to 
say a few words on the general features 
of the case. If the pereona in whose 
favour a jut tfrtii is set up by the defendaoi 
sued to recover the plaint properties, 1 would 
have had no hesitation in holding that 
they have failed to establish their claim. 
The person put forward ae the aister'aeon of 
Zalle 8 u brays, the last male owner, hae abso« 
lately failed to prove his relationship. 1 cannot 
believe that if be was related to Manjamma 
as he etates, he would never have Lad any 
correspondence with her, woold zmt bave 
visited her in Benares and would not have 
addaced evidence of the observance of polio, 
tion on her death. Neither he, as the 


(d) » C. 2^7; 1 0. L. j. 406: U c. W X 63 £ 

(7) 34 C. 929: d Row. L. R. 602: 4 A. L. J 2^ 
C. L. J. 384: t» 0. W.N. 424; 17 U. L. J. m 
A. 97 (P- C.)i 2 M, L.'T. IS3 ' ^ 


alleged nephew of Gondappa, took any objee* 
tion to the eale of all her property by 
Manjamma when she left for Benares— no 
suit was brought subsequently to contest 
the alienation. Equally unsatisfactory is tbe 
evidence regarding tbe claim of defence vit' 
ness No. 1. He is unabls to prove that be 
observe<| pollution when Gcndappa's widow 
Kavaramma died. Tbe Subordinate Jadge 
WAS not impressed with this evidence and 
1 do Dot differ from him. 

The CAae of Thimmavva is mors difficult 
Naturally enough, great stress was laid by 
the learned Vakils for the respondanC ouths 
use of the family name Zalle. The evidenea 
regarding this is very meagre, ify 
dealt with it anti I do not propose to esamine 
it any further. It is noteworthy that in^a 
genva logical trees filed from 1847 onwards* 
the word Zalle does not appear. There ie * 
singular lack of testimony regarding tbe 
identity of Goiram between that of tb* 
claimant's father and that of the last male 
owner. This is very suapieions. In Mitak* 
share, Chapter Xf, section 5, placitam 
the concluding clause rune thnsi— The rt* 
Utionship of tananodakfit extends to tbe 
fourteenth degree ; or ae acme affirm, d 
reaches as far as the memory nf birth af» 
name extends. TArs it tigniM bg 
or the relation of family name.” The fandf 
name ia generally taken from tbe ? 
which the common ancestor originally h'"?®' 
It is possible that this common 
name may be the heritage of more tbeff 
one group of persons. These may 
related to each other at all ; bat if *''• 
family name is associated with the coini®®® 
(which is by repute the nstns ® 
the Jthhi of pre-ljistoric days fro® whom 
decent ie traced), then there will be 
thing tangible to go by. I repeatedly 
the learned Vakils whether there wM 


any 

Tbe 


evidence of the common gotratn 
absence of this evidence is very lignioca®** 
I, therefore, do not attach weight lo » 
use of the name Zalle by the claimant's fa««r 
and grandfather. Barring that, we 
only the assertions of right on three occosi 
and the filing of genealogical tr^- 
On each of tbe occasions, the course po»n 
out by tbe Court which would have 
matters to a bead was not 
Venkatapayya asserted tbe exiravagan* wp*® 
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of ao<jividod la th« aqH of 1847 (bet- 
wsoii 4CavArAtQraA «iod M An j Aroma). Ho 
WAS PAferred to a Mgnlap so it. Notbinff was 
done till neirljr 15 years after. TimmensayA, 
the son of VankappU, asserted that he vras so 
undivided cousia of tbe hosbaod of Marijamma 
in a suit of 1862 and in Original Suit 
No. 415 of 1654. These auitA were 
dismissed. At this time Maniamnm had 
granted an arihnmul^tui lease to the de- 
fendant's vendor’s predece^ar; if the clairu 
of being a joint memlier of the undivid- 
ed family was found unsustainable, it U 
diScult to understand why the eUini as rever- 
sioner or a declaration that (he alienation was 
not bindiog beyond the widow’s life-time, was 
not sobsequently litigated. At the time of 
the third litigation, tbe unsuccessful pUin* 
tiff of 1864 was alive. His son sued 
now. He was nonsuited on the ground 
tbit his father was alive, Fet, the father 
did not sue. Nor did tbe son, subsequent 
to the death of tho father, pursue his 
remedies. These are very sospicious eir- 
oumstaneas. 7 am. therefore, unable to attach 
weight to the three a«eertiona of right 
referred to by the SubordinaU Judge. 

It was argued by Mr. AnanthaLriehna 
Aiyar that the burden of proof lies on 
^e Secretary of State. He relied on 
OnWAan* Lalt v. D^ng<tt Oot^mnunl 
U). In that case, the defendant In 
possession was an undoubted relation of 
the last male.holder. He was the father's 
ttatirnal uncle of the deceased. The ques- 
tion was whether he was an heir ooder 
the Benares School of Law. The Judicial 
Committee held that he was. Their Lord- 
ships further pointed out that "the appellant 
was entitled to defend his possession not only 
by proof of bis own title, but by setting up 
*Ji7 m ieriii that might esist. By an 
tUernative plea he did eat up such a bar 
w the respondent’s suit; and tbe title of 
‘boae parsons who, he says, are, failing 
himself, the heire of Woopendro Ch under 
ivoy, hot never vet been deterntneti." ^7here 
h speoiBc individual is put forward in the 
writtao statement as an heir and the right of 
that individual was not determined, tbe 
Uovernmsnt could not say that the pro- 
?k^ u”** ••cheated. I do not ondemtand 
the above passage to lay down, before there 
MTi be an escheat, that tbe Government should 
•Bnaatively eatabliih the invalidity of the 


claim of the third party whose title was plead- 
ed by the defendant. Their Lordships intimate 
in the earlier portion of tbe judgment that 
the Government should prove prima facie 
tbit the last male owner died without 
heirs. This has been done in this case. 
Nobody claiming heirship to SnUraya ia 
in possession. No peraons who, in coniQi«»>i 
parlance, could be aiid to be relaliuiis, have 
been found lu have had any correspondenco 
with the woman who left f*'r neriare* 5l> 
years ago. This I* all the pr,',nn ftici-' pnMt 
that can be espeded. The Imislen then would 
be shifted to each uf (ho clalniHiiU to 
establish prrmo /‘ hccV liis relationship to the 
last male-holder. If that is nntsatisfnctnniy 
done, the Government muMt succeed. The 
decision of Celteclor <jf ^aeufipalatn v. Cacah 
Venrate Xarratnepak (1) supports this 
view. I, therefore, agree ivith the learned 
Chief Justice (hat the appeal should bs 
allowed and in the further order which he 
proposes to make. 

Appeaf nVeured] Suit deereed. 


PL.VJAB CHIKP COCRT. 

Second Civil AvrsAL No. 1136 or 1DI4. 
June 26. 1915. 

rresrs/:— Mr. Justice Rittig.iri and 

Mr. Justire Shadi Lai. 

Tub imperial OIL.SOAPaxo GENERAL 
MILLS COMPANf. Ltp., DELHI— 

Pr. A I ri TT — A ITS i.LA 2 ( r 

rerrus 

WAZIR SINGH A^o ANoruea — DEre^fOAXTS 

— RBfil'O-VOVXTS. 

»TA(n{ prrm*n,i( cea A<* ~^Sh'trt-k»{’{er 

When aCoaipaay is sbeira to have accoplotl a ces 
lain penon far many years as its Dirc(*ler nn«) has 
never on any occasion r««|>u«liBfpd any u( bin nL*ls ns 
aaeh. it is nnC npen lo nttf' whn lis* im i*cinvorii with 
the Coropaay to challrnse tlic ni>(toinlinviiM>r surh 
DirectAc or M cootc«t bis aulliorny to act on belmlf 
of tbe Coapaay. [p. $0C. rvl. 2.1 

When a sbare-h<4dcr of a Company takes pnrl in 
naarly aU Abe g.^ooral mec lines of tlie Coaiphiiy and 
joaas in tbe annnnl appoiniiacot of its Director 
witboai taking etc^ptiou N> Ills appoiatmear. hols 
aoder Abe circumstances di'liarrctl by his cmclikt 
from objccliag to tli- vAlnliiy of iIi? Diivcinr's 
app'nntm''nt or to Imi authority to a.'l for and go 
behalf of tbe Company, fp. g96, cols. 1 & 2. j 
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tUVpIllAL UlL, :>0*PANO GENtSKAL CO., LTD. V. WAZlft dUrOU. 


Second appeal from the decree of the 
Additional Uivi.siouat Jud^e, Delhi, dated 
♦ ' ^ lytb Kehroarj* 1911. affirming that of 
(he Sobordinnte Judge, 2ml claas. DelM< 
dated the '^Oth OctoW 1013, diamia^iiig the 
claim. 

Mr. OleiluUa, for the Appellant. 

Kai Sahib l^la jjo// Sauar^ for (he Re- 
epoodeots. 

JUDOMEXT. — This sait was institote*! 'n 
the Coart nf the Sabordinate Judge, Delhi, 
on the 2 1 at of April lPl3an<I pnrports tobe 
by the '^Imperial Oil. Soap and General 
Milli* Company, Limited, Delhi,'* the plaint 
being aigned. verified and presented on 
behalf of the Aaid Coropaiiy by Mr. Clarence 
Kirkpatrick, who ia de^^cribed in the plaint 
aa the oole Director of the said Company. 
The claim was for rendition of accoonU and 
for recovery of certain anma doe for art idea 
alleged to have been eupplied t'* defendant 
No. I, Lala Wnair Singh, through defendant 
No. 2i Lala Kam Chand. A preliminary 
objection wa?i taken by the defendaiita that 
Mr Clarence Kirkpatrick had no authority to 
institute the suit on l)elialf of the Com- 
pany nr to do any other act in relation (o 
the crndoct of the suit. This objection was 
elaborately considered and discoeeed by 
the Subordinate Judge and by the Additional 
Divisional Judge who, after going into all 
the facts and history of the Company, were 
both of opinion that the objection must pre- 
vail and accordingly dismissed the suit. 

A second appeal has been preferred to 
this Coart on behalf of the Company and 
we have listened to lengthy arguments 
oil a number of intricate and difficult qoes* 
lions of law, but we find it nnnecessary to 
decide those questions sa we hold that 
ground No. 7 of the grounds of appeal must 
prevail. 

Defeodaiit No. 2, Ram Chand, is a share- 
holder of the Company and a reference to 
the Company's General Meeting Mioate 
Book sbowa that he was present at, and took 
an active part in, nearly all the General 
Meetings of the Company from August 
1903 to the 24th of February 1912, a cmI (hat 
from time to time he joined in the nunuaJ 
appointment of 2klr. Kirkpatrick as sole 
Director of the Company. Daring all the«e 
years Mr, Kirkpatrick, to Ram C band's 
knowledge, acted as soeb Director and there 


Ls no indication on the record nor indeed is it , 
sQggested that Ram Chand on any oecasiOD 
took exception to Mr. Kirkpatrick's acts os 
such Director. In these circamstaoces, «e 
consider that Ram Chand has debarred him- 
.>>elf by his conduct from objeoting lo tbs 
validity of Mr. Kirkpatrick's appointment 
or to bis authority to act for asd on behalf of 
the Company, 

Ae regards Lala Wasir Singb, tbe c*»e 
is somewhat different as he Is oot a share* 
holder of the Company and did not in aof 
way participate in electing Mr. KirkpaHck 
as Director. On tbe <dher hand, however, it 
is to be remembered that ho is a* mere ont* 
eider and that the Company as soeb has, so 
far as we can see, accepted Mr. Kirkpatrick 
as iu sole Director ever since 1905 and tbM 
it has never on any occasion repndistsd 
hie acts or denied hie aathoriiy os sack 

f/tch, if not indeed deywre, Director. When 
a Company ia tbae shown to have accepted a 
certain person fur many years as its Director 
and has never on any occasion repadistM 
any of his acts as such, it is not, we (biok, 
open to one who has uo concern with tbs 
Company, to challenge the appointment of 
such Director or to contest his authority to 
act on ebalf of the Company. In the preeeii| 
case, it ia not urged — and it ia eerisinly sot 
proved— that theCompany as such disapprove 
or repudiates Mr. Kirkpatrick's conduct i® 
instituting the preseot suit and that hemf 
the cast, Lala Wasir Singh has no right k) 
ask that this claim shall be dismissed on |ka 
groand (hat Mr. Kirkpatrick had no eothe- 
rily from (he Company to institute tbe suit. 

Wa accordingly accept the appeal sod 
setting aside tbe orders of the Courta belo* 
we remand the case under Order ZLL 
23, Civil Procedure Code, (o the Court 
of the Subordinate Judge, Delhi, for deewj®.^ 
on the merits. The Court, fee stamp op tw* 
appeal will be refunded and all other costs 
will abide the event. 

Appeal aeeepled. 
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CALCUTTA HIGH COURT. 

ObDINABY ORIOIBIL Cl til JcTBISWOTlOlf 

Sm No. 257 or lf»ll • 

July 13, 1914. 

Frwntt — Mr. Jnstir® Chitty. 

CO-OPERATIVE HINDUSTAN BANK, 
PiAisTirp 

versus 

BHOLA NATH BOROOAH- Ob«nu*xt. 

o*vU CfhifUft r of iyos>, a, 

9, 9«ndl6-~ArUfraUvH-~Oi'ltf^' ly/trtnet ^mSharit. 
»n9 srbitmlor t9 vtirnd limt Ay vf 

lime o/fr.- Iht t^ri9<l 
enginallff fijvif by Com.-# Alt'! etp*ivl^Arhiif9ii,r 
IjHw, 1/ functus nKeif>^itnAt ,Hbmitie*t 
m'Aiik neh tsIenxM limt\ if mmit/ he »el S4uie— 
Arhitrclo/t inUretl in sitbjnt-mallrr in »■.'#, ^htu 
*»4*9HiJisa»l and iin&iivirA tv Ajm, if kihiIiI i^mtidsle 
award. 

Wh«ra All o^Jo^ of rafareoev l« mu arbitrator uixlrr 
Bohedolo II of ih« Coda vf Ciril Prv««dur« (Act V 
of 1906) flood tbroo monllit' tiaio for tKt« mbmiviiuu 

L^* •'••rd to Court anflalfo riupovmd I lit* 
•rbitntor to oxlonil tbw tiiuo for hioIi kubBoMisiii 
from time to tiiao by oadoraoment itt iltr oflice cody 
of ibi order 

StfU, thee whea tLv Court bod uiuilc thv wrdor 
br ocwot of (lie poiiiei. thrn coul.l W no 
Mjectlooto tbe ftmctioni of (ho Court wiih nfruH 
to the eolapfgcDBQt gf time bofnif delevitoO t«elu* 
orUtTmtor if tbe partiee eo drtired. tp. OOO, eel . 1 .] 

But tbe orbitruler coeld oely uxicud tbo Iidm id 
auohcMoi, before (bu tiioo oriBiuUy flxnl for 
laebluB tbo owoxd lied expirod. If be did not do eo, 
ho WM br reeoeo of efbuxieu uf time fuireiHt i*|r^ 
f*Tv. further JuriKlietien im the eiettor. .\f 
latue cAiv, the orbiirtlur litJ exteuilod the Hmo 
Aftw tbo three monthi orfyiually fixed by Court had 
•xpirad, thu uwoM muet be Kt ueido. ahheesh it 
WMeebmiited wUWb the lime woxirnded by (he 
•rtitntor. Cp- fiOa, ool. I-J 

If au arbitrator, uubuown to one Af the punier, 
huaporsuiial miereit io (he eubject-matter of the 
bo improper that he ebooM uvi as 
irmtratop. If, however, his interoH Is ioeifailloaDt 
u bimself so that it is impoeeible (hot 

jt eonld bave ioHiioocad his award ie eny way, 
tbe Court would nos be disnoeed (o K*t aside the 
•ward. Cp* eon, col. 2 .;i 

PACTS,— This »oit woa referred by conoent 
of tbe parttee by Mr. Juatire Pletcber, aittinff 
oa tbe Ori^'oel Side of the High Coort, under 
«• provieione of Sebedale II of the Code 
« Civil Prooedore (Act V of 1908), to the 
brbitraWon of Baba Jogendra Natb Makber- 
JM, a Vakil of tba Calcutta High Court, on 
the Slat of July 1913. The tnatarial portion 
reference waa aa fol loirs: 

That all mattera in difference in this 
soit batween the parties hereto be referred 


^be repon of tbia caw baa boon lokea from tiio 
weekly Kotos with parBuaaiaa.^Bd. 


to the Hital decision of Babu dogondra Nath 
Makberjee, Vakil of this Court, who ia to 
make his award iu writing and submit 
the mme to this Court together with all 
proceed inge, depositions and exhibits before 
him within three months from date on 
which an office copy of this order of 
reference shall be delivereil to him or 
within such further time ns the arbitrator 
ahatl allow lilmnelf by eiidoj’serueiit on tbe 
office copy of the order." Tlie Jirhitrator 
sabmitte<l hU award tg the Court oti the 
1st of June 1914. 

The defendant thereupon applied to the 
Court for setting aside (he awarcl on, amongst 
others, the following grounds:— 

1 hat the provision fur extension of time 
by the arbitrator hy endorse id ent on the 
order aforesaid, is not ju stifled by the pro- 
viaiont of the Code of Civil Procedure and 
that the said order is without jurisdiction. 

That the order of inference was served ou 
tho arbitrator on the l^th of August 1913, 
but neither the petitioner, nor his Solicitor 
or Counsel was aware when the order was 
actually served on the arbitrator, as the 
arbitrator had not di-awn their attention 
to this fact iu the course of proceedings 
before him. 

That the arbitrator commenced the pro- 
ceed inga OD tbe 23rd of August 1913 and 
went on from time to time till the 15tb of 
November, when the same was adjourned 
to tbe 2^nd of November 1913. 

That there were sittings on the 22nd and 
23rd of November and that tbe petitioner's 
Counsel and Solicitor attended these under 
a misapprehension that the time bad not 
then expired. 

That at the eittiog of the 2dth of Kebru- 
ary wJiieh followed, the arbitrator men- 
tioned to the petitioner’^ Counsel that tbe 
tbi^ DOTitha’ time fixed by the order of 
the Court bad expired, and that he had 
not extended the time as he believed that 
it was understood that be would go on. 

That the Counsel for the petitioner there- 
upou took esceptiun io the portion of the 
Court's order relating to the exteosioo of tbe 
time by tbe arbitrator and pointed out to 
him that under Schedule II, Articles 3 (1) 
aitd 8 of tbe Code of Civil Procedure, tbe 
Coort alone could extend tbe time and 
that if tbe arbitrator extended tbe tine 
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then without reference to Court, lie must 
take the responsibility of the cooree upon 
himself. 

'I hat thereafter the arlntrator intimated 
to the parties that he would ezter>d the 
time to the 31$t i>f Alay 1914 (which was 
a 5vunilay) and that the petitioner (until the 
award was filed in Court on the 1st of June 
and that even then he) did t>ot know w’hen 
the order, estendiiisr the time had been 
endorsed by the arbitrator on the office copy 
of the oi^dcr. as he did not five any date of 
the endorsement. That the petitioner had 
also discovered since the sabmUiioo of the 
award that the arbitrator was a ahare-holder 
in the plaintiff Bank and that for this as 
also other reasons aforesaid, the award shoald 
be set aside." 

Messrs. D. CknkrAc<irH, S. P. Stnho, J. 
Chamihun and B. K. Lthiri, for the De- 
fendant* retitioner. 

Mr. fT. D. for the Plaintiff Bank. 

Mr. B. Chnkra,:nrti, for the Petitioner, urged 
that after the thiee months originally bred 
by the Court, the arbitrator had become 
funclHi officio and he had no aathority to 
extend the time. The provision in the order 
of reference which purported to empower 
the arbitrator to enlarge the time by eiMlorse- 
ment in the office copy of the order, must 
have been embodied in it, under a m'sappre* 
hension that the reference was made under 
the Indian Arbitration Act tlX of lfc90) 
which empowers the arbitrator to extend 
the time froru time to time by aueb endorse- 
moot. See Schedule I, para. 3, of the Act. 
But this was A reference under the Code of 
Civil Procedure. Schedule U. The Code 
expressly provides that the "‘Court ah all 
specify the time" for making the award. 
See Schedule If, pira. 3, Civil Procedure 
Code. Then Schedule II, pam. 8, provides 
that it is the Court that can enlarge 
tbe period, "from time to time either 
before or after the expiration of the 
period fixed for the making of the award." 
Thie waa pointed oat by Mr- J. Cbaodhuri 
to the arbitrator before whom be appeared. 
But the arbitrator did not care to come 
l«fore Court and apply for osteosion of 
time. He bad committed other irregularities 
eat out ID our petiiiuo. If be bad come 
before Court, then we could, have broogbt 
these to tbe notice of Court and asKeu (o 


tlW5 

Ksre. 

annul the proceedings and make a fraah 
reference. The fact that Mr. Chaudhari 
continued to appear before the arbitrator after 
be had drawn the attention of the arbitrator 
to the provisions of (he law and asked tlie 
arbitiwlor to proceed on his own responsibility, 
cannot nmount to acquiescence on Mr- Chen* 
dhuri a part. In such cases, it is enough if tbe 
Counsel protects, and he is not bound to 
retire from the case. See Hnmli/n v. BeUtUy 
(1). Further, in this case, it waa not known 
to the petitioner when the arbitrator extend* 
ed the time, as he did not put dowo any 
date above or below his endorsement ex* 
tending the time. One thing is certain, that 
he did not extend the time within the three 
months originally fixed by the Court. The 
power given to the arbitrator to extend lime 
amounted to delegation of the Court's powers 
and waswithoutjurisdiction. Rvenaseoiainff* 
but not admitting, that the provision io the 
order of reference empowering the arbitrator 
to extend the time waa good in law, still the 
arbitrator did not extend the lime befo« 
the three months fixed by Court bad etpiwd* 
He waa theu/nucfus aod he had iu 

my view no authority to extend the time. 
Dot lie ronld have come before Court at snf 
time before submitting the award and applied 
to Court to have tbe time extended under 
Schedule If, para. 8. Civil Procedure 
Mr. Cbaodhuri was, therefore, fully justified 
in attending before him even after the tiuie 
had expired. The Coart had do jurisdietioo 
to extend tbe time after the award had b^n 
submitted to Court. This is tbe view thst 
was taken by Che Judicial Committee of ths 
Privy Council in Ho’" Korain Si”7^ 
want Kuar (2). This has been followed ioo^i' 
Court, even after the Code of Civil Procedore 
of 1908, came into force. See Skib Kritkno 
V. StUioh Chunkier OtUt (3). The wordjuJ 
of Schedule 11, para. 15, clause (^» 

* after the expiration of the period allowed 
by Court” reed with “no award shall 
aside except on one of the following grounds , 
ihowa clearly that this amendment of sectwu 
631 of the Code of l8^2, waa loada 'O d f 
ence to the Privy CouDcil decision referred 

(1) (laeo) fi Q. B. D.ea St p-63, '0 L. J Q 1 

43 L. T. 7W; 29 W. R 

. (8^ la I. A. 53: i8 A. 300i 6 S.v. P. C. J. 1* - 
Ibd. Jar. 2«8. ’ . . 

{9) IS ia3. cia, i8;*38 ” 
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to above. Farther, the award ahoald be aet 
aside, becacae the arbitrator never dtscloeed 
the fact to the defendant that be is a share- 
bolder in the plaintiff Bank. See D<*mef v. 
Grand Junctim Oancl (4), In this case, the 
Lord Chaneellor'e decree was set aside, be- 
caQse he was a ehare*bolder in the plaintiff 
Company which was not known to the 
defendant, la oar Court. Uacleani C. J., 
set aside the award in Kali PrtaanHo v. 
i^o/dnt Kant (5), becaase the arbit^tor had 
not dieclosed that he was the retained Pleader 
of a party. (.In the coarse of Mr. Cbakravsrii't 
argument, the arbitrator was sent for and 
esantined by the Court. The sttbktai»ce of 
bis deposition will appear from the jadgwent 
of Cbitty, J.] 

Mr. ff. D. Boer urged on behalf of the 
plahifciff Bank tbit the Privy Cooncil deci- 
sion relied cpon by Mr. Chakra varti had been 
eaperssded by the provisions of the Civil 
Procedure Code of iDOd, and referred to Scbe* 
dale It, para. Ib.etanse U).of tbeC^eof 190S 
and section b2l of the Code of The 

case of Shib KrighHay.Satiik t'hHnJtr VniliS) 
wesi therefore, wrongly decided. He referred 
also to section 148, Civil Procedure Code, 
which is a new sectioa and which gave the 
Coart an absolute diKretion to extend time si 
any time, the Coort pleased. Tbe provision io 
the order of reference erupowering the 
arbitrator to extend tins was not had, but 
was sanctioned by long*s(ac>ding practice on 
the original side of the Calcutta High Court. 
Even if the endorsement extending time was 
bad after the period 6xed by Court hud 
expired, the fact that defendant’s Counsel 
attended tbe proceedinge, woold operate as 
estoppel and amount to waiver aud acooies* 
cenee. Sse Tyrmon v. Smith (6). 

JUDGMENT.— This is a petition on behalf 
of the defendant Bbola Kath Borooab that 
the award made in this case by Babo Jogen- 
dra Nath Mnkberjee, a Vakil of this Court, 
may be set steide. Two grounds have been 
urged io support of this ipplicatian — (1) 
that tbe award was made out of time and 
(8) that Babo Jogendra Nath llukherjee is 
a share-holder io the plaintiff Compeoy aod, 

\ ' (4) d B. L. C. 7b9t 86 R. K. 990; 17 Jor. 73; 10 V. 

R.»l. . 

(6> 26*0. U1 at pp. 149. 144. 

{6) (1856) 26 L.J. Q. 2$. SAP. 6 Rl. 4 Bl. 719; 2 
Na,(w, s4Wr^l9'M.-10«rW«-R. Ih*7«.- -* * - 


therefore, ought not io have acted as arbitrator 
between tbe parties. The suit was Bled on 
9th March 1911, to recover Rs. 26,000 on five 
hundis said to be signed on behalf of the defend- 
ant's firm by the defendant's son, and 
endorsed over to the plaintiff Bank by 
Rajendra Chandra Chockerbutty. The 
defendant filed his written statement on 
1st May 1911, pleading payment of 
Ha- 15,000. On (be lHh July 1912, there 
was a reference to the arbitration of Balm 
Tara l^issore Chaudhuri. a Vakil of this 
Court. Nothing furtlier was done under 
that ortler, and on the 2Ut July lOBthat 
order was discharge<1; and a fre>h order of 
reference was made to Babu Jogendra Nath 
Mukberjea. Under that order, his award 
was to be made within three months from the 
date of the service of an office copy of the 
order upon him or within such further time 
■s (be said arbitrator might allow hiroself by 
tndoraement on the laid offics copy of tbe 
order. Tlie order was served on ISth August 
19Lt. The three mouths would expire, 
therefore, ou IdCli November 1913. It is 
admitted that no award was made, nor tbe 
time extended, within that date. The arbi- 
trator, however, proceeded with the reference 
and held a number of meetings. On 28tb 
Kebroary 1914. it was brought to bis notice 
that tbe time bad expired and had not been 
extended. 1 have had the advantage of 
hearing the evidence of the arbitrator as to 
what precisely occorred. From his evidence, 
it is clear that on 2S(h February 1914. 
there was a discusoion with regard to the 
coufirmation of the arbi trat ion. T he a r b i trator 
wanted to koow if any objections would be 
taken ; and pointed out to Counsel on either 
side that there might be a difficulty, and that, 
in esse the sward went against either party, 
that party might make a grievance of it The 
plaintiff’s Counsel sppesrA to have made no 
objection to the srbitratiou continuing. The 
defendant’s Counsel on the other hand said, 
that he would not commit himself, but left 
(he responsibility of proceeding entirely with 
the arbitrator. Shortly afterwards, the 
arbitrator made an e» dorsement oi> the offi e 
copy extend ing the time for making the a ward 
to 31st Msy 1914. On 31st May, he made 
and signed bis award. There are three 
additions or alterations in it, two merely 
verbal, bnt one of more importance, relating 

to- tbe* costs- of -tbe-'-arbitratioar—WKethec 
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he made these alteiatioits Mi the uiglit of 
the 3Ist oi' early tn the raonung of the 1st 
June, is clear The award is dated Jlsi 
May aii'i was tiled by him on 1st Jaa» l9l4. 
The (loiVndahC a^inat >v*hr>m the award 
was made, now complains that the arbi- 
tiatov had nn nathority Ut extend the time 
after l»Sth November H^13. This conten- 
tion is, I think, correct. It was suggested 
that the oitler of this Court, dated 3 let 
July 1013, was t’U. a nVcs in so far as it 
permitted the arbitrator to enlarge the time 
for making his award. 1 do not tbink tljAt 
is s , The Coui't pri>ceeded by con* 
sent of the parties and there could be no 
objection to the functions of the Court 
with cegard to the enlargement of time 
being delegated to the arbitrator if the 
parties Vi dcMred. It is, however, clear 
that thf arbitrator would only have such 
power ns was conferred by the order, and he 
Would, therefore, be Imuhd to enlarge the 
time before the time originally fixed for 
making theawaid had expired. If ho did 
not do so, he WAS by reason of effluxion of 
time, and had no further juris- 
diction in the matter, It is a matter of great 
regiet that when this difficulty was first 
noticed, and there was a diseoesion with 
regard to it before the arbitrator, an applica* 
tion was not made then and there to the 
Court under Schedule II, paragraph 8 of the 
Code of Civil Procedure, in which case the 
Court could have enlarged the time, even 
though the time tixail for making the award 
had expired. This was not done, preauBiably 
because the parties were willing to goon with 
the reference. I think that oo the above 
gronud, the award is invalid and wost be set 
aside. 

The second ground is that Babu Jogeodra 
Nath Alukherjee waa, unknown to the defend- 
ant, a share-holder in the plaintiS Compaoy. 

It appearx from Babu Jogendra Nath Mu- 
kberjee's evidence that it was also ooknowii 
to kioeelf, He had, it appears, applied 
for one share of Rs. 50, but be says he never 
paid a pico in respect of it and was unaware 
until yesterday whether any share had beeq 
allotted to him or that bis uame was on the 
register of ab are 'holders. It was stated at 
the Bar that on this share, Rs. 5 had been 
paid. With regard to this, Babu Jogendra 
Nath Mukherjee stated that be bad paid xkotb- 
bat that soma irieud must luvo paid ou 


his behalf. Now it is clear that if aa arbilrt^ 
tor, onknown to one of the parties, has a* 
personal interest in the snbjeet- matter of the 
award, it would be improper that he sbcald 
act as arbitrator, as the fact of bis having 
such an interest might ioflueace his decision. 
But in this case, as his interest was so small 
and was apparently unknown even to hiouelf, 
it is impossible that it could have tuSaenced 
his award in any way. If that vrere the only 
ground, I should have been unwilliog to set 
aside the award merely because he held tbst 
one share. On thefiret ground, however, the 
award must be set aside, and I aooordiRglT 
order that that be done. It appears to me 
that both the parties were willing to go on 
with the arbitration, even when they bed 
been made aware of this diffieutty. Bndsr 
the circumstancu, I direct that each psrty 
do bear tbeir own costs of this application. 

I think that the suit should proceed before 
me with all expedition, as it has now been 
for three years on the file, The case will 
be set down for hearing four weeks from to* 
day. the written statement to be filed within 
a fortnight. 

blessrs. 8. D. Diitt and (7A« A, Solicitors for 
the Petitioner. 

Mr. N. C. Best, Solicitor for the Opposit* 
Party. 

^ward rtf aiifU. 


PUNJAB CHIEF COURT. 

PiasT Civil, ArresL No. 123S or I9l$- 
October 18. 1915. 

Frertn/:— Mr. Justice Scott-Svitb and 
Mr. Justice Sbadi Lai, 

HARDBO RAM sso A?ioTafiB— PttiSTxrrt — 
ArrBLtAMTS 
t'Crfttf 

i/urairimxf PARBATf DereKOAMT— 

RtSrOWDKXT. , . 

UiniiH 5 m 

projieffg te«o c/ elteffA 

— 5».>idep|r ttidattet ef rt^itUrtd IFill odnifttA wjV 

odmitethilitu, wh<th4rca^^ 

/sA«a in eppeet F^tadin^. 

Tb» plaiDCtSi claiacd to eueceed U> tba 
io dispaio a$ the lou tnal« owner's heirs et 
Under th« Riadn Law, ea tb* sUepafieo tbst they 
were tbo sisters* «ou of (be fstber of the Us* ,“.T? 
owiior, aud die Uefeadaot, a bui^ dsu^btw uf , wa 
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Uit owMr's brotlier, d«iu«d intfr 4 I£a, ih« »el*t»on«hi|> 
br tb« pUiQliffft: 

Htld^ thMt eb6 o%iu lay pn th« plUBtm« M prov« 
their tMogttiou with reepect to the rolat»o»«hip eirf 
M they failed to difoba^ thoo»«, the wut failed. 

rii. 60 *,coJ. lO ^ . 

Where a WSU which had been onpoally regiwered 
oeuld ttOt be foood aud for that reaaon ihu inel 
Oowe allowed » party to produce lecoadary endgiwo 
thereof appenatly without demur by tho 
appellanti: . 

Btid. that tho appoHaote cohI J not <*ic«t l« k» ad. 
Bitiibility on appeal » more eapeciaHy m tbe mewo* 
raadum of appeal did ooc eeataiu any objet twe to 
chat effect. Cp. 602, cel. 

First appeal from the decree u! the Divx« 
eional Judge. Delhi, dated the Uth March 
1918, dismissing the suit with coeU. 

Messrs. ifa»wAdr Lai and JJaii', for the 
Appellants , 

The Hon’ble Mr. liahasimail Shafi, 1^. lf.> 
end Rai Sahib Babo Singh and Rat 

Sahib La la Holt Sagar, for the Eespoodent. 

JUDGMENT.— The plaintiffs, who are the 
appsllanla in this Court, brought ao action 
for the recovery of the properly of one 
Sawak Ram» grandson of one Uoti tUra, 
a ITagar Brahman of Delhi, and claimed 
to sQccesd to the esUte as Sewak Ram's 
heirs ah inlataU> under the Hindu Law. on 
the allegation that they were the sons of 
two listers of Sawak Rum's father. The 
elaim thue set up, was resisted by the 
defendant Iftwcmutof Parbati, a mnwr 
daagbter of Sewak Ram’s brother Kesho 
Ram. who denied, inttr alia, the pelatiowhip 
alleged by the plaintiffs. Upon the plead, 
ioga of the parties, the learned Divisional 
Jndge who tried the suit as an original 
Court framed seven issues, the most import- 
ant of which is the first issue which runs 
as follows:— Is the pedigree table pro- 
pounded by the plaintiffs correct and m 
they related to Moti Bam as alleged On 
theouestion of fact embodied in this la^oe, 
be has recorded his finding against the 
plaintiffs with the result that^ he has 
dismissed the suit, in Mo. It w a^iost 
the judgment and the decree dismiMing 
their snit that the plamkiffe Lave 
preferred the present appeal to this Court 
and it is manifest thst unless they 
aueesed in establishing the rclatiouship, 
which ie the foundation of their claim, they 
have no right whatever to the property to 
dispute. 


To understand the point in controversy 
between tbe parties, it is necessary to set out 
the following pedigree table put forward by 
the plaintiffs 


.1 -a 
— s 

I ni 

W-.2 

Hi 


e ^ e 
n 
d a 


to 

2 S 
wa 


•/> 


Si 

^ ml 

.O B 




x . 
s 9 
« 8 

-£i 


-1* 


.X -! 


e S 

iss 




Ul 


M 




§ 

■ 

as 

i 

1 


I.- 

ja S g-. 
iJ tSi 

ju 

ji' 




Lt 


g 

M 


•d 

■ 

m 

9 

* i 

1 




8 

s 


a 

8 

.|i-i 

vs.b £ 
3 ^ 

I 

I 

r 

■i i 

& 

S?2 

.^ii 
? is 


1 




Moii Ham, who was tbe Lead of the 
family, died in 1863 leaving a Will, a copy 
of which has been placed upon the recoH. 
The original document, which was a 
registered one, could not be found and for 
this reason tbe trisl Court allowed the 
defendant to produce secondary evidence 
thereof appsrently without demiu- by the 
appelluis, ud wa^think it is now too late 
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for then to object to its admiuibilit7, more 
especially when we Rnd that the memornn- 
dots of appeal does not contain any obje-tion 
to that effect. 

It appears that Salig Ram predeceased 
his father and that the property which 
descended from Moti Ram was partitioned 
in lS$d between bis son Shib Shankar 
Chhaj Mai on one side and the 
two sons of Salisr f(am on the other. 
JD accordance with theaward of MndhoRam, 
father of the plaintiff. Hardeo Ram. The deed 
of partition, which is dated the dOtb Jane 
1885, is on the record and will be referred 
to hereafter in so far as it has a bsarinff 
apon the matter before os. It may be 
mentioned here that the property, which 
came to Chhaj Mai's share, i^ in the 
possession of hU granddaughter 
Gauri. and that, after the death of Kesho 
Ram in 1804, the remaining half of Moti 
Ram's estate came inCn the exclosive 
possession of Sewak Rim who died in 1 80S 
leaving his widow Rnja Devi 

whose death in 1910 le<l to the present 
litigation. Mow it is undeniable tha^ the 
defendant. Parbati, is the daughter 

of Kesho Ram and that ahe being in 
possession of the property, is entitled to 
retain it until evicted in doe eoorse of 
law by a person or persons who establish 
their eaperior right. The plaintiffs assert 
that hlotl Ram had, besides other issoe, 
two daughters, .IfnsoMmef Saraj Kaur and 
Afuedmmal Jarao Kaur. who were their 
mothers; bot this assertion is controverted 
by the defendant. 

It will be observed that, with the 
exception of these two ladies and their 
descendants, the rest of the above genes- 
logical tree is admitted by the parties and 
the question for determination is whether 
the plaintiffs, on whom the omiu admittedly 
lay, have succeeded in proving that J/atam- 
mat Saraj Kanr and iiiaontmel Jarao 
Eaur were daughters of Moti Ram. Mow 
one would expect that in a family of this 
kind owning a valuable estate in the 
town of Delhi, there woold be tome 
docamentary evidence setting the matter 
one way or the other. But we find that 
there, is no doe ament of any sort or 

kind that would enable the^,,. Court to come 
tVaby* denriile cdooIusronT T&*e bofy two 


documents, which have beep referred to 
by the learned Counsel for the parties, are 
the Will of Moti Ram tod tbe partition* deed 
of 1SS5, and neither of them is of any 
importance with respect to the relation- 
ship. The former mentions only the male 
descendants of the testator and omits all 
reference to daughten, though it is 
comoioii that two, at any rate, 

wero in existence at his death. In the 
partiti<in*Jeed, (he eon and the grandsons 
of Moti Ram describe 51adho Ram, the 
father of plaintiff Harden Ram, as their 
riihtt'hir, but a reference to Exiuhit VI 
(printed at page 5 of the papar*book) 
conclusively ehowe that Madho Rsm'e grand* 
father was the brother of one Ksttan 
Chand, who married J/u«ci/u«ia< Ridhao, 
a sieter of Moti Ram. and that Msdho 
Rim was, therefore, properly describod 
as their relation by the descendants of Moti 
Ram, In the face of this admitted rslation* 
ship, which fully accounts fur the use of 
the above quoted word, tho plaintiffs cenuot 
invoke it to support their coatentioa 
that Madho Ram had another and closer 
relationship, namely, that he was a eonJo* 
law of Moti Rim. It is clesr that b^tb 
thess documents ere altogether inconclusive 
and do not lead to any inference in favour of 
the plaintiffs. 

Turuing now to the oral evidence, we 
observe that the testimony of the plaintiffs 
witnesses ia flstly contradicted by the evh 
dence of the witnesses produced by the 
defendant. It is noteworthy that of those 
examined on behalf of the plaiotiffs, (here 
are only two, namely, Chuni Lai and Shankar 
LaI, who were meoiioned in tbe first applies* 
tion. dated the let April 1912, made to the 
Court for aumoioning witnesses; 
appears that the remaining witne.sssa vstned 
therein were given up and thnt other person^ 
were substituted for them, as the case P^* 
greased from time to time. This circocu* 
stance natarally excites suspicion and ds' 
tracts from the value to he attached to 
oral evidence. Further, we notice that tbs 
majority of tbe witnesses are partissps ox 
the plaintiffs snd do not seem to possess any 
specjsl means of knowing the desceud*"^ 
of Moti Ram or ’their kinship with- the 
plaintiffe. . - « . - • 

The judgment appealed against gives e 
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^rly correct verstoo of the evideace of the 
witoesses for the plAiotiffs end After ex Amin* 
ing it in the light of the ergameoU Ad* 
VADCfrd on both eidee, we couider thet the 
learned Dividionel Jadge hee not onder* 
efitimated the veltie to be pieced npon it. 
It woald make oar jcdgmeni oni>ece9AAri]y 
long, if we were to deal m fiiento with the 
evidence of each witncM ttnotim and set 
forth oor remarke in connection therewith. 
We think that witneesea Choni Lai, Xaram 
Dae, Anent Raroi Sri Ram, Manohar Lai. 
Natho Mai, end Baati Bam need not detain 
0 $ long and may be disposed of with a lew 
generel observations, None of them seem to 
be men of any real itatNt in society and are 
onable to give any satisfactory explanation of 
tlieir means of knowledge of Moti Kam'a 
descendants. They are interested in the 
plaiDtiffi and their evidence appears to be 
oosatisfactory. 

Of the remaming witnesses. Hamir Lai 
and Shiv Ram art brothers and the former 
is married to the sister of the plaintiff 
Hardee Ram. Conieqoently both of them 
are vitally intereited in the aoccesa of the 
snit, and aa observed already, neither of them 
was anmnoned for the first hearing. Thera 
are only three witoeases. namely. Shambeo 
Kath, Devi Sahai and Shankar Lai, whose 
evidence deserves serioos eoDsideration. 
Now Shamboo Nath was ondoobtedly con- 
nected with this family, as bis sister was the 
first wifa of Kesbo Ram, but tha lady seems 
to have died abont 17 or 18 years ago with- 
out leaving any iseoe. The witneea is a 
young man of 33 years of age and has 
obviously no firatdiand knowledge of the 
facte deposed to by him. Further, he U 
unable to specify the source of bis infortoa- 
tiou beyond stating that be beard of the 
relationship in his own family. Pandit 
Devi Shankar, being a Deputy Inspector of 
Schools in the Dnited Provinces, is a respect- 
able Government officer but it eppears that 
one of hU cousins ia the wife of the plaintiff 
Qokal Cband, and he cannot, therefore, Im 
regarded as a disinterested person. His evi- 
dence would have been of some importance, 
if he bad disclosed to tbe Court, the means 
by which be came to know of tbe existence 
and the names of Moti Ham's daugbiers. 
Tbe witcess admits that he never saw 
Moti Ram, and aa he does not belong either 
to Delhi (wLeiw the deceased resided) or to 
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Agra (where the plaintiffs are living*, we are 
onable to find how the witneea came to know 
about the female descendants of Moti Ram. 
In these circumstances, tbe only inference 
which wo can deduce is that his information 
is based upon hearsay evidence. Lastly, 
there is the etatemenlof Shankar Lai, who is 
alleged to be the ^eMsc/oripi»of this Ittitfa* 
tion. The witiieaa claims to be the pri>ii>U 
of Moti Ram's family and gives a detailed 
account of the various members thereof. 
He cannot, however, produce a single docu- 
ment in support of hie testimony and it is 
plain that he is. by no means, favoaiably 
disposed towards the defendant. Not only 
does he admit that he is not the defendant's 
prohat, but it is dear that he is her sub- 
teoact and that there is a dispute between 
him and the defendant over the payment 
of rent and also in connection with a sum 
of Rs. l.CWO. 

This sommarises tbe case for the plaintiffs, 
which we think is amply rebutted hy the 
evidence of the witnesses examined by the 
defendant. They are practically unanimous 
ID stating that Moti Ram bad only two 
daughter*,— (Jangaand Miuawmot 
Rattan Kaur; and one of the witnesses, 
LakhmiChand. gives very convincing evidence 
against the plaintiffs. There is no doubt 
that be was in a position to know of the 
descendanU of Moti Ham, because we find 
that not only did his wife’s sister marry 
Falig Ram but that hrs own sister married 
Salig Ram'e brother, Chhaj Mai, and that be 
himself was a partner of Kesho Ram for nearly 
nine year*. Tbe witness is positive (hat bloti 
Ram bad only two daaghter.s, Mutammat 
(langa and llutamnal Rattan Kaar, and 
that he never saw or heard of Suraj 
Kaur and Jarao Kaur. He is not partial to 
either party and no reason has been shown to 
US for thinking that he is periuriug 
himself in order to bolster op a false defeuce 
and thereby deprive the rigbtfal owners 
of their inheritance. 

Before we conclude, we should like to 
mentioo a few circomstances which, in oar 
opinion, tell strongly against tha version of 
tbe plaintiffs. The evidence on tbe record 
makes it pretty clear that on tbe occasions 
of deaths and marriages in the family in 
Qoeetion, neither of tbe plaintiffs was ever 
present and that one Gokal Cband of Meerut^ 
tbe grandson of Moti Ram^s sister wag 
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reqai^itioDed to perform At leA^i tome of the 
funeral ceremomw, < 7 .. on the HeAlha of 
Kesho Rata and of the wivee of Salig fUm 
and Sewak Ram. Now if the plaintiffs 
were the grandsons of Aloti Ram, they 
woald be more nearly related than Go 4 mt 
Chand of Meemt aud their abstention from 
all ceremontes of the families is wholly in- 
esplicfthle. Further, there is not a particle 
of evidence to show that on the occasions of 
their own marriagea, or of their brothers 
and sisters, or of their descerulants, the plain- 
tiffs ever received any presents from Moti 
Ram's family- And if the alleged kinship 
is nnt a mere Bclion, the social usage de- 
mands that they should have been the 
reeipienie of the usual presents in cash and 
dresses at the time of each marriage. More- 
over. it seems strange that there should not 
be any entry in a book, or any letter, or some 
other document during all these years which 
would support their assertion as to relation- 
ship. Nor is it easy to understand why 
Qokal Chand, admittedly a collateral of the 
plaintiffs and a grandson of Moti Ram’s 
eister.and Seth Ram Chand, the son-in-law 
of Rattan Kaur, both of whom 

are obviously eognuaiit of the affairs of 
the family, should not have been proda^ed 
as witnesses by the plaintiffs, 

Upon an examination of the entire 
material on the record and a careful coiwider- 
ation of the pros and coa» of the case we 
have arrived at the conclusion that the 
plaintiffs have uot discharged the oii«s 
which rested upon them and that the 
ending of the learned Divisional Judge on 
the Rrst iesue most be affirmed. In this 
view, it is obviously onnereasary to deal with 
the other points, which can only arise in 
the event of the plaintiff# setablishing their 
allegatioD with respect to the relationship 
Wo accordingly conlirm the jndgineot 
and the decree of the lower Court and 
dismiss the appeal with costs. 

Appeal dismisseA. 
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MADRAS UIGH COURT. 

Civil Revision Petition No. 47d of 1914. 

September 2f, 1915. 

Present:— -Mr. Justice Tyabji. 

GOVINDASAMI PILLAI— DCFSHOm- 

PatiTioNia 

I’etsui 

HAMASAMl AlYAR and AKOiasa^ 

Pl.tlVflWS — RBSrONDSNtS, 

f.-fB tenu/tf Ofcuf^Hon 

I'nr^itterrJ Irttfe i/ to prove wsl 

—Claim fo^ oetmpatioH rrmf, ichttlisr tmnf/enbU 
— Ic««/rr tamit, ripkt of, to recoev' oeeupalto* 

•vnt prior to rfeto of conwrssff— Trfliutof oj 

ArfttVoS 8 , 9{a)—Rtgi»tT<Hior. 

Art (IIVyiOOSj.M. .7 (dl. 40, 

•Vm uiiri>?i8iowd f1<H'Ument purportiog to be n Isaw 
ft noni»veablf |>ro|>eny i» not adioiMible io oridoeee 
*'* 1 * 4 '^ ProT** ilw rrnt agreed tc bo paid. (p. 

rkr ritf III lu cieini ovcupsdoQ rent is sol a meie 
niflii I A HU- iiK’apubto of being transferred, but an 
Mtionablv tlaiiu witich can be transfarreil, Conso- 
uurnily, a e«Q(U.-e of a lond is entitled to recover 
(Iw M-vopition reuidue on it oren prior tc the ilsto 
of the c«oarey«Bcc. fp. OM, ool. I .] 

Urtropoitlno Roilwag Co. v. [k/fier. (1W7) 8 Q. B. 
1>. 3b7; W U T. 40fa X6 W H, «0, followed. 

-iBtvrr. rmpUlin. {J880» 43 L. T- 3l7j -U J. P. 
MO, referred to. 

Petition, under section 25 of Act IX of 
ldd7, praying the High Court to revise the 
judgment and decree of the Court of the 
Subordinate Judge of Humbakonam, to Smell 
Cause Suit No. I4b0of 1913. 

5lr, F. 0. Seihacfinriart for tbe Petitiooer. 

Mr. y. S> Rttngaswami AivattQor, foe 
Mr. T ^arttJiCmka At'i/finpar^ forthe Respond* 
ents. 

JUDOMBNT.^Thc quentioa in this peti- 
tion in whether the plaintiffs are entitled to 
wnver a sum of Rs. 25fO from thu 
defendant for the use and occupation of 
certain lands. 

There was a docameut between tbe 
parties purporting to be a lease but in- 
asmuch as the agreement wm reduced to 
wriiing hot not registered, it conld not affect 
the immoveable property hy reason of sect in os 
44 aiid 17 <,/) ,£ the Indian Registration Act, 
XVt of 1907. 

The learned Subordinate Judge has, however, 
pmre*H|e-l pnfhe basis that, though this doca- 
meot la inadmissible for want of registratioo 
^ pr-»e tho leasing or the tenants* pigbt to 
the »erm in it. yet it “ is admissible to prort 
the rent agreed Co be paid.” In my opioioo 
this is an errooeous view of the law. SectioB 
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17 (d) of the Indieo Regiatntion Act pro- 
that *' leasee of immoveable pro- 
perty from year to year, or for any term 
exceeding one year, or reserving a yearly 
rent" shall be registered ; and section 
40 provides that "no doenment repaired by 
section 17 to be registered shall affect 
any immoveable property comprised therein 

onless it has been registered." 

The document Exhibit A. therefore, which 
porports to be a lease of the propertyi 
cannot affect the immoveable property. 
It hae been argued before me that, if 
the doonment is looked at for the pur- 
poses of 6xiog the rent between the 
parties, it does not a^ect the property and. 
therefore, it may be operative in thie regard 
notwithstanding sections 49. I cannot 
accede to this argnmsnt. When there is 
a lease with reference to immoveable pro- 
perty, it aeeme to me that the lerm^ on 
which the property is leased " affect" that 
property within the meaning of section 
49, and the rent reserved in the )ra«o is 
the most important of the terms. 

In my view, therefore, the Subordinate 
Jodge’e finding on the question of the 
amount of occupation rent doe from the 
defendant to the plaintiffs is vitiated by 
the error. 1 find, however, that he refers 
to the terms of Exhibit B, which ie a 
previous registered lease of half the land 
now in question. The rent fixed under 
that deed was Re. 180 per annum, and 
the Subordinate Judge p»ints oat that if 
that document were taken ss the basis for 
fixing the occupstinn rent in respect of the 
whole land now in question, the defendant 
would be liable to pay Rs. 860 per 
annum. 1 take it, therefore, that the Subordi- 
nate Judge indicates, with enfficieni precision 
for my present purpose, that in hie opinion 
the claim of R«. 290 made by the plaintiffs 
is a fair claim. I agree with him; and 1 think 
it would be futile to call for a fresh finding 
on the point. 

The aext point argued before me is 
whether the plaintiffs have become entitled 
to this sum, assuming it to he a fair 
oconpatioD rent- It is arg!ied before me 
tbal they are tmt entitled, becatiae the 
plaintiffs became the owner* of the pro- 
perty in question only by a sale In their 
favour, dated the 23rf October 1918, and 


that a part of the sum which is decreed 
to them as occupation rent became due 
prior to their sa)e*deed, that the claim for 
occupation rent is not such a claim as can 
he validly transferred and that when such 
a claim is purported to be traiisfeired, ft 
is of no effect and doe« not empower the 
allegeil transferee to claim it. 

The sale-deed. Exhibit E. in favour of the 
plaintiffs, pnivides that the plaintiffs 
shell hold and enjoy the said pro- 
perties with the income accruing there* 
frt)ia from the date of Exhibit D, the 6th 
December 1911, on which date the plain- 
tiffs* vendor purchased the property. 

I ran^t here refer toe matter to which 
neither my attention nor the attention of 
the lower Court was drawn and which Is 
not taken in the ground* of revision. It is 
tbU that the claim is for rent for the period 
between Ixt September 1911 to l4th Novem- 
ber 1912 and it has been allowed for 
that period. But the plaintiffs* sale-deed 
empowers them to recover the rent only^ 
as fmiD dtli December 1911. In spite of 
the fact that this point was not teken by 
the defendant, i considered it right to draw 
the attention of the Pleaders to it. Mr. 
X. S. Rangtawaeai Iyengar, who appeared 
for the plaintiffs, expressed his wiMingneas 
to have h deduction made in the claim in 
respect of the period from Ist September 
1011 to Sth December l^ll, but said that ae 
during this period al*o, his client* bad a ^th 
xhare in the property, they should be allowed 
to recover }th of the proportionate rent for 
that period. Thi* offer, which I am informed, 
mean* a deduction of Re. 48-12-0 from the 
decree amount, was not accepted. 1 do not 
think (hat 1 ought to interfere in this 
matter without the consent of the partie*. 
Moreover, it seems to me that the cal- 
culation of the occupation rent is on a 
rough basis not too favourable to the 
plaintiffs, and I am not prepared to hold (hat 
on a fair ba.*is. the deduction for the period 
between 1st September and let December 
ought necessarily to be proportionate or 
that the amoont fixed for the period olaimed 
would not be a fair amount for the period 
between nth December and 14th November 
1918. 

I p^>ce«il to consider the question with 
reference ( > the period after the date of 
Exhibit D. 
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The apfjuTnent for the petitioner before 
coe hae been that the term^ of the Transfer 
of Property Act, IV of 18S2, section 6 (e), 
prohibit the transfer to the plaintiffs of any 
right to recover tlie occnpatioo rent doe 
from the defendant prior to the sale'deed 
in their favour, nacoely, prior to the 23rd 
October 1D1*2, 

The question shortly, therefere, is whether 
the right to claim occupation rent U: 

(1) ^ A mere right to sue*' incapable of 
being transferred, or 

(2) such an actionable claim as is defined 
in section 3 of the Transfer of Property 
Act. which can be transferred under the 
pale-deed, and by being so transferred, 
empower the vendee to recover the occupation 
rent due on the land prior to the date of the 
conveyance. 

In the Mfinipdifan Hnilway Company v. 
Z>e/rj>i (1), it was decided hy the Court of 
Appeal in England, agreeing with tbe Divi* 
aional Court, that where premises are trans- 
ferred with the rights to recover “all rents and 
prohts*', the right to recover occupation rent 
is also transferred. 

In that case, the facta were that the 
plaintiffs agreed to purchase certain property 
from the defendants and the purchase was 
to be completed on the 29th September 
1869, from which time the plaintiffs were to 
receive all rents and profits and to pay interest 
on the pure base -money until the completion 
of the purchase- The purchase, however, 
was not ns a matter of fact completed until 
the I3th March 1876. The defendante had 
remained in possession, but had paid no rent, 
It was held that tfie defendants were liable 
to pay occupation rent for the period in 
question. Mr. Seeheebariar sought to 
distinguish the MetnrpoU'tan Railteay Com- 
pofiy’f case (1). on the ground that the 
amount that ought to have been allowed 
for occupation rani was admitted there, 
whereas iu the case before me that amount 
has bad to be determined in the manner 
mentioned in an earlier part of my 
ladgment. This circumstance seems to me 
to be quite irrelevent to the real point 
The lletrapoliiQn Railioau Campony'g case (1) 


seems to me to b^ iadistinguisliBbls 
from the present except on one* point 
(which was not taken before me), namely, 
that the occupation rent claimed there was 
not for a period prior to the date of the 
agreement for the svie of ths property; bat 
I do not consider that to be an important 
distinct ion. 

What seems to me to bo of substance is 
that the right to recover occupation 
rent was considered In follow the title to 
the property and to be included in the term 
rents and profits." If the rant recoverable 
in respect of the period in queetion had 
been not orcupatinn rent, but rent under a 
valid lease, the plaintiffs wpnld have been 
entitled to surceed, and it seems to ne 
that the case of i/r/iOpofiVnu Roiliouy Co-npanu 
V iM/rte$ (I) is authority for the proposition 
tliat in this regard, occupation rent is not 
different from rant due under a laasa. Ths 
same point seams to have bean assumed, 
ihongh it did not come op for decision, in 
Anker v. Franklin (2*. 

A point was also taken before me that 
the defendant ought to have the benefit of 
section 1.32 of the Transfer of PropsrtyAeh 
Bui it was hot inggested in the written 
statement or at the trial in the lower Coort 
that there were any aneh equities or liabilities 
as the section contemplates. Mr. Seshsrhsriar 
took ths point for the first time in his 
grounds, but is not able even now to give 
any particulare of the equities or lishilities 
that may be in question. There is no 
sobetance. therefore, in ibis point. 

U seems to me for these reasons that 
the plaintiffs were entitled to recover the 
amount decreed to them by (he Subordinate 
Judge, and 1 dismiss the petition with 

costs. 

. - Pttilion ilumiW't 

(*) (ie»> 43 t. T. 3l7i 44 J. P. 830, 


^0) (tSH) t Q. B. D. 887: ^ L. T. 494, » W. ^ 
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P4TIIUU B4HBEUSS r. KAHKlUARtU CO., LC. 

OA.LODTTA HIGH COURT. 
ippB4L yftou OftiaiNBti OivtL JcKiicicrtos 
No.69op19U.* 

Fabroarj 36, 1916. 

Pr«99nti — Sir Lawrenoe Jeiikma, Kt., Chief 
Jne^iee, and Mr. Jsstiee Wuodrnffe. 

PATIRAM BANBRJKB— Pr.AtsTtrr- 
Appiluh? 
rer«u< 

KANKINARRA COMPANY, Ltd., asd 

AHOra Bft— D BPS M DANTA— Res rON DC XTS . 

ndl4t“Confrtef^C9M$truflu>* 4^ 

Act (/lo/ u. iii, iSO~ArhUraltom. 

The ptaiptiS was « broker who boDBbt *»ri 
bcbftlf of the Affon's of tho doftMuleut mUI« 
ACortAii^ (|nontifr of jaio aiul he aent lo (ho miO 
AKOala a l>eai;h< iioie •tntiefi'— 'MVc havi* l•A|lffbc 
to yeiir ortlrr nml fur your account rnmi nur 
priociiiabi, «su1 at (he aoaio (iuio 1*0 **'»*'■ 

to the Arm frocn whom tbo joto wa«* boosbt. 

• told uoto aayias-<"W« |i*vo eold by youror^lar 
aiitl for your aeeount to i>or priovipol, etc.’* TI>o 
piaiatiff diaoloeed to the miU a^trol* ^ho oomo 
of tho Anu of whom Juto wan booffbt about the 
time dolimy wet iltie. but more than tbrte ment he 
after tho contract waa eOacted, whereupon the 
mill agente refaiod to roeeftnleo (hie Arm and 
eouKht lo make the broker liable at seller* 

Ktld. by j0nk*H4, C. ./.—(hat the plaintiff hero 
FM ao more thao an intormeiUary, ami waa not 
an agent for lalo to whom the prevlilene vt 
leotign 2^ of tho Indian C«>n(r4et A«t would 
apply *0 aa to make him liable ns an aiceBl who haa 
tiot diielesed hii principal's name. 0li). col. 2.J 

Conlmets ahould to inter prete<l by ibomselcea 
and it is improper to Interpret one eontnet by 
referonca to Another becauso (hoy may oeom to 
differ very littio, as it may result in identifyiag 
oontracts which arc wholly differont. [p. 613, col. 3.J 
’ 0uA6ey v. diWeent, 17 C. ^9. djstinK»i*hcd. 

; ffourhwr/C r. BorcrUtch (1H7e> I C. I*. D. <74$ U L 3. 
0. P. U30; 36 L. T. lOA V<r. fl.6», followed. 

Wooiticfff, /.—A broker is an agent to And a 
oontractiog P^rly and as long a« he edhoros 
IlKctly to bis position as bcsiker. his contract is 
one of amploymeot between him aru] the person 
who employs him, and nut a euntroet uf sale or 
parvbase with tho pO''*7 whom he in the course 
of such employment Amis. [p.6l4,«ol. I.J 

FACTS.— Thifl wm nn appofti from aiodg* 
mant of ChiUx, J., by fcho plaintifT Patiram 
Banorjod. 

It waa a aait for a doelaration that an 
award luado by the Bengal Chamber of 
Commerce la invalid and inoperative as 
Bgainnt the plaintiff, that the eaid award 
may be aet aatde, that in case the eaid 
award be held to be valid, the eeeond 


' *Tbo report of this ease has boen takes fromtbo 
Qslcutta \7eekly Notes witb pornUsioo. — TA 


defendant K. D. Shaba may be declared 
liable to indemnify the plaintiff. 

The bought and the sold notes were sent 
to the parties on the 3nd June 1913. The 
namea of the opposite parties to the con- 
tract were disclosed by the plaintiff in 
writing on the Idth .September 1913. 

The material portions of the bought and 
the sold notes addreAse<l by tlie plaintiff* 
appellant were as follows: — 

Cnhutfff, 2 h< 1 June 1913. 

Messrs. Jar-line, Skinner and Co., 

Agents. Kankinsrra Jote Mills Co., Ld 
Denr Sirs, 

We have this day hwyfit by poar order <Tnd 
/w y»*wr itccAnitf /rr'W o«r principal 

Two hand red and fifty huteha bales of 
. . . jute (quality, mark, weight and 

price and other conditions are then men- 
tioned*, etc.. eU., ete. 

Voom faithfully, 
(Sd.) S. N. Banerjse A Co., 

Bfoktr$. 


CalcHtta, '2u'l Jnnt 1913. 

Babo B. K. Shaha, 

Calcutta. 

Bear Sir, 

\Ye have this day by yoar onUr atui for 
poKv aerouHi to o«r princtpofu 

(Then follow identical details of quantity, 
weight, price and other terms.) 

Yours faithfully, 

(Sd.) S. K. Banerjes A Co , 

Broken. 

Each of the above bought and sold notes 
•onelades with an arbitration clause, wbiob 
WAS in the following terms : — 

"Any dispute arising nut of this eontrso^ 
shall be referred to the arbitration of the 
Bengal Chamber of Commerce whose decision 
shall be accepted as Koal and biodiog on 
both parties to this contract." 

The other maUrial facts of the case will 
appear from the judgment of Ohitty, J., 
which is as follows: — 

"This is a suit brooglit by Patiram Baner- 
jee. wh) carries on business as a broker 
in the name of S. N. Banarjee A Co., to 
have set aside an award which was made 
under the Rules of the Bengal Chamber 
of Cnrnnierce, and which ordered that he 
ahould pay to Me.ssrs, Jardine, Skinner A 
Qo.f as Managing Agents for the l^okinarrq 
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Co., Ld., the earn of R^. 4,593*12 and 

the coAts of the arbitration Ra. 197. The 
plaintifF hns joined as defendants the firm 
of Meters. Jardine, Skinner d* Co., the 
Knnkinarra Co.. Ld., and also K. U. Shaba. 
Affniost K. D. Shaba the plaintiff claiois 
in the alternative that, in ease the award 
be held to he valid, the defendant K. D. 
Shaha ma^ bo declared liable to indemniff 
the plaintiff and may be ordered to pay 
to the plaintiff the san» of Ra. e. 593* 12 
and Ha. 197, Ac^ainst Messrs. Jardine, 
Skinner A Co., the plaintiff has obvioasly 
no case at all. it was argned that this 
award was made between him and Jardine, 
Skinner A Co. This is clearly not the case. 
The persona to receive payment were, no 
doabt, Messrs. Jardine, Skinner Sc Co., but 
only in tbeir capacity of Managing Agente 
of the ICankinarra Co., lid., whose business, 
as anch Managing Agents, they transact. 
The Boit must, therefore, fail against Messr.<. 
Jardine. Skinner St Co. 

'^The plaintiff pat through a contract 
between the Ifankinarra Co., Ld., and EC. D. 
Shaha on 2nd Jane IDLh the bought and 
sold notes being Eshibits Al and A2 in thie 
case. The plaintiff in doing that acted as 
broker, but in each case, he refrained from 
mentioning to the opposite party the name 
of the principal with whom the contract was 
being made. Thus he informed Messrs. 
Jsrdine, Skinner St Co., as Managing Agents 
of the Kankinarra Co., Ld., that he had 
bought by their order and for their account 
from bis principal 250 ibafcAu bales of jule, 
the time for delivery of the jute being 
within September 1913, and tbe delivery to 
be made to the Kaokinarra Jote Mills. On 
llth September he wrote to 1C. D. Shahs 
to say that he had not yet received the 
documents for the contracts in question and 
directed him to see that the jnte was de* 
liverecl within due date. On 16tb Septem* 
her the plaintiff wrote again W K. D. 
Shaha declaring Messrs. Jardine, Skinner 
Sc Co., as Managing Agents of ih« 
EankiDarra Co., Ld., as principals iu the 
above ooDtract, and on the same day, he 
irrote a similar letter to Messrs. Jardine 
Skinner A Co., declaring K. D. Shaha as 
tbe seller. Messrs. Jardine, Skinner ^ 
Co. at once, on 17th September 19l3 
wrote to ti e plaintiff saying that they 


did not care to accept tbe priboioal!# 
name in tbe contract, aod addod ebii 
contract must, therefore, stand as originally 
made not’. Ou 29th September 1913, 
Messrs. Jardine, Skinner A Co. wrote to 
the plaintiff foi* doenmenta for the 2&0 
batee of jnte doe on 30th September 
under this contract. The plaintiff had done 
nothing up to that day in conseqnenoe of 
the refneal of Meesrs. Jardine, Skinner A 
Co. to recognise K. D Shaha as the contraet* 
ing party. On 30tli September, be wrote 
to K. 0. Shaha to aay that be was still 
without documents from him against bis 
contract, and that the due date for delivery 
was over on that day. Ha added Ve shall, 
therefore, be reluctantly obliged to boy 
against you and shall proceed to take legal 
proceedings to realise the amount of the 
market difference, if so advised*. On tbe 
same day, he writes to Messre. Jardine, 
Skinner A Co. requesting them to aek the 
seller direct for the jute doe under the 
contract. On the 3rd October 1913, Mess^. 
Jardine, Skinner A Co. replied that they 
had applied to him direct for tbe delivery 
of the September portion of the contraol, 
and that they did not recognise his lel* 
Ura aod could have no dealiogs with them, 
and asked him further to note that, as hs 
had not applied for extension of delivery, a 
bill for difference would be made against 
him. On the same day he appears to 
have intimated to £. D. Shaba for the 
first time that Mesira. Jardioe, Skionsr 
A Co. would not accept him hi the principal 
under the contract. On 23Td October 1913, 
MiMrs. Jardine, Skinner A On. billed tbs 
plaintiff for the amount now in quastioD, 
Re. 4,593*12, and on the 25th, tbe plaintiff 
vpritea to K. D. Shaba: ‘As yon have failed 
to deliver 250 bales of jote doe on SOtb 
September Jaet under this contract, ws 
preaeut our bill for the market differeooe 
of the jote on that day’. Subsequaptly 
Mesara. Jardine, Skinner A Co. acting oo 
behalf of tbe Kankisarra Co., Ld., as they 
have been acting tbroughont, referred the 
matter to the Bengal Chamber of Commafee 
fw arbitration. Tbe plaintiff aiked fot 
time of the Chamber of Comoeroe to con- 
eider bis position in the matter of 
arbitration, which waa expressed to 
between the Kankinarra Co., Ld., on the 
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One side and tbs pl&ia(iS <jn (be oiber. 
AfUr two postpoaemeats for him to con« 
aider his position, tlie plnintiff aUimatoly 
stated tli\t the contract was not betweon 
him and the Kanki naira On.. Ld.. bat between 
his principal K. D. Shaha and the snid 
Gompanp. He, therefore, maiutaitied that the 
agreement for I'eference did not bind liim. 
and submitted that the Tribunal had iw 
jurisdiction in the matter. The arbitration 
proceeded r.r parfe, with the result tliat the 
awajd was made against the plaintitV for the 
sums mentioned. So far as the plaiatitf'.'v rase 
against the ICankinerra Co,. Ld,. U ton* 
cerued, it was argued that the toutraci ami 
arbitration were not with that Company at 
all, but with Messrs. Jardine, Skinner d: 
Co. With that I have already dealt. There 
can be no doubt whatever that the contract 
was oue between the Company ami the 
seller, and that Messre. Jardine, Skiuner 
A Co were merely the Managing Agents 
carrying ou the business of the Company 
and working ou its behalf. The Company 
iH a limited Company iind such matters 
would be naturally transacted by its Manag- 
ing Agents, Then, it is argued that tbe 
plaintiff did nut submit to arbitiation as 
bv'lAeen himself and the Kankmarra Co., 
Ld. That appears to me to turn on the 
<luesiion of the plaintifTs liability amler 
tbo contract, liy section 230 of the Indian 
Contract Act, in the absence of any coutmet 
to that effect, an agent cannot personally 
enforce contracts entered into by hiei on 
behalf nf his principal, nor is he personally 
bound by them. Such a contract is pre- 
sumed to exist in certain circumstanres one 
of which ie when the agent ha« not disclosed 
the came of hin principal, Here be did 
not at first disclose the name of his principal, 
and it would be presumed that the contract 
was, if necossary, enforceable against him. 
He did, however, at o later stage disclose 
the name of K. D. Sbaha es his principal, 
aod the Kankioarra Co.. Ld., through 
Mesere. Jardine, Skinner A Co., declined 
to accept that person as seller. Now tbe 
obvious course for the plaintiff was to have 
told both tbe Company and K.. D. Sbaha 
that aa tbe Company would uot r«cogniae 
K. D. Shaba as priocipal, there could 
not be any ooutract between ihem. If be 
had done that, there was no answer, and 


he clearly could not have been made liable 
ill any way. The plaintiff. Iiowover. did not 
take this rmrac. Ho did uut cvoii inrnrm 
K. D. ShsiIiH of n*h»( Jurdiiu*, 

Skinner A Co. hnd snul until di^cl Ortohev. 
when (he time for pm foviioimT hud gono 
by. Ho uo«’eptc<l tln> poMitii>u whlrh they 
pmpuMfd ill their letter of 17Hi SeptcniWr 
that the er.ntraot .<hon)d >fani7 as it wus, 
iMmcly. with hiiti-eir us hix»k(T und uu nn- 
diaclrw«e<l pniudiuil. He u«nil>], Iherefuv, 
l>e liahic to thv iiiuUM’hwrd priirdpol. The 
<jiiv^fion is mis^O^ whet her Ihul i owrs the 
clause ivferi'iny to ovbiticitM»n. U is a 
nice piiint and so Turns 1 knoir is 
e<l by authority, f h:i\c no ivcnMcrtum nt 
its e^‘er arising licforc. but it uppeurs ti> ino 
that if the coutruct is cnToiveublv uguinst 
the blanker us though he wei’e ti i)riiu*ipal, 
it luust necessarily follow tJiul it Is unforco* 
able ill iU entirety und as he is entitled to 
thv belief it of any cInuAe in his favour, so 
also is he liable fi»r any obligutunis uhitdi 
luoy be thrown iip<m him. ILi' hmnnos for 
the purpose of the CMiitracf. n purty to (he 
contract ami I Mtink that he must ho lukon 
to i>c hound by the ^diin^o which urevpU 
tho arbitratiem of the Hcngiil Chumher of 
Commerce and agrees to lukv (hu d(.rision 
nf that Tribunal as binding. The plaint I It in 
claose 10 of liia plaint has put fonvnnl 
a number of grounds for setting asidu tho 
award, but the 2iid, '^rd and Ith grounds 
have not in any way been pressed. With 
the 1st, oth and $th grounds I have dealt. 
U follows, therefnj'e, that so •o.f ns the 
Kankinarra Co., Ld., la concerned, the 
award must be held to be valid and binding 
on the plaintiff and cannot he set aside. 

Then, there Is the question whether 
the plaintiff has any claim to be in* 
demnilied by K. D. Shaha against ilie 
award, which standa against the plaintiff 
83 a decree of this Court. I do not think 
thet he has niiy piMiaent case oguinat S. D. 
Shaha for two I'casou.s. In tho first place, 
he accepted the position that Messr.s. 
Jardine. Skinnet' A Cu., for the Kankinarra 
Co , Ld.. would not accept K. I). Shaha 
as a contracting party, aud at the same 
time, he appears to hare regarded K. U 
Shaba as a principal cou tract ing party with 
himxelf. That is clear from his letters Of 
30th September .ind 2.>th October 1913, 
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nml “by tl.c fact timt he hilled K. D. Shahn 
0 ^ liable to liiru for non*detivepy of the jole. 
• If that l>e so, it is obvious that he cannot 
TOW piHiceed RfeMinst him ae a principal fop 
whose ilefsiiU the broker has been made 
liable The s-roml reason is that the 
plaintitf has not yet paid anything to the 
Kankinnrra Co., h*., and cannot, ihepefore, 
a>k K. D. Shaha to indemnify hix in any 
particular nm<uiit- .Mr. Putfh in reply 
for the plniiitilT insisted very much on t?»e 
principles laid down in v. 

O'lfftrk (1). I do not wish to appear as 
in any way disAeritInff fixim the correctness 
of that decision or of the various deridons 
which Mr. Justice WHgrht there reviewed. 
It appears to me that the facts there are 
totally dilTrrent from the facts of this case. 
Here, inovi»iver, wc have the Contract Act 
which is perfectly plain. If this W reffnr.1. 
ed us nil ordinary case < f guarantee, then 
by section M.*i, the surety is only entitletl to 
peci»ver from the principal debtor whatever 
sum he has rightfully paid on the goaranteo, 
but not sums which he has paid wrongfully 
Under section of (he same Act, the 

employer of an agent is hound to indemnify 
him against the consequences of all lawful 
actn dnne by such ageut in exercise of the 
authority conferred upon him. It may be 
doubted whether the pUiotiff and K. D. 
Shaha any lunger stood iq the p'^ition of 
agent and employer having regard to the 
line which the plaintiff took np; but even 
supposing it were eo. then K. D. Shaha 
would only be bound to indemnify the 
plaintiff against the consequences of hie 
acts, We do not yet know what the con* 
sequences muy be. It may possibly ^ 
that the plaintiff may compromise the case 
with the Kankinarra Co., Ld., and have 
to pay very much less, or even nothing at 
all, ill lespect ol this award. It would 
obviously he premature in Ihie case to pass 
a prospective decree against K. D. Shaha 
for payment of such asm as the plaintiff 
may have to pay to the Kankinarra Co., 
Ld. For these reasons, I think the snit 
fails against all the defendants and it most 
be dismissed with costs ou scale No. 2. 

*'Mr. Pugh . — task that there be one set 
of costa. 

r ^ « «• 610; 68 

M. T. 


CHiirv, .1. — Certainly not. You have 
chosen to join the three parties as defend* 
ants and must pay to each of them their 
COits. 

This decision covers the Suit No. 266 of 
lt>U which is between the same parties, 
with the exception that the Kamarhatty 
Co,, bd,. is substituted for the Kankinarra 
Co, Ul. That suit mn^t aho fail against 
all the defendants and be dismissed with 
costs on scale No. 2." 

On appeat from the above jadgmentr**- 
•Mr. y. y. S/rrnr, with him Mr. J. N, 
for the plaintiff-appellant.— The 
two parties were K. D. Shaha (seller) end 
Messrs. Jaiiline. skinner A Co, as agents 
for the Kankinarra Jute Mills (tuyere). 
There is in dispute that the plaintiff acted 
>nei^*ly us a broker. “Both parties ' in the 
nrbitraiirMi rlause obviously refers to the 
buyer and the seller. 

iJajiM.ss, C. J.— You say there is iio 
contract with you nml the Kankinarra Mills. 
Does the arbitration ctause extend to a ease, 
when (here h a dispute as tc the existonce of 
the contrai't ?] 

Mr. .Si'rcor.— .No. In this case, the real 
dispute is whether there was any contract 
at all between the appellant and the w* 
apondent Mills. t cannot be made llabls 
under tliie contract [PiViry v, Young f2)J. 

^tion 2.^0 of the Contract Ac (does not 
apply where a parson acts as the cotn«oo 
agent of both parties. The section merety 
rsises a presumption which can be rsbntted 
and ordinarily the form of tbe contrs'^t 

wx)old rebut it. 

If section 2.)0 applies to a common ageol 
ai.d then if you spply section 222 to tbs 
same common agent, what will !» 
wsition y The principal will get daoiai^ 
from the common agent under section 220 
and will have to indemnify the sams coto* 
nion agent under section 222 for tbs ssos 
amount. 

[Woopfioyye, J How long can an sB«s^ 

keep from disclosing the name of hisp^n* 
cipal y] 

Mr. Sirf4tr.^U ,'s sufficient, if 1 

closes the name at any time before 1 

completion of the coutract. I 
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Even PBtbdrftm, 0. J., in ^b6oi/ v. Aet> 
loom (3) Mid, I am not by any mpans 
prepared to aay that the dieoloeare mast 
be on the face of the contract". 

[JiMSiMS, 0. J.*»1s there any departore 
in section 230 from the principles as laid 
down in the English cases P] 

Mr. 5<rcar.»Tt is suggested in the order 
ol reference, though not to the judgment 
IQ Ouhhoy V. Avtioom (3), that section 230 
is not in accordance with English Law. A 
passage from Pollock'e Law of Coniracti 
vrd Edition, is cited in Hfwnbhoy Visrtim 
T. H. Ch^arti (4) to show that Indian 
Law >e different from English Law. That 
paesagei however, does not appear i» Mr. 
Pollock's Contract Act, 3rd Edition. 

CJskiifs, C. J. — Pollock's view of 
Indian Law now is that it is identical with 
English Law.] 

Mr. Sircar. ^Gnbliof/ v. drc/r««m (3): 
This ease merely decides that '*Avelooa) 
for Principal" does not rebut the presumption 
arising under section 230. We are not 
relying merely on those words as in 
Oubboy y. jttTfoom (3). The whole contract 
in oar cate rebuts the presumption. Cites 
SoHfAtfsIlv. DouAitch (5). Contracts meet 
not be constrned on the groond of the 
langDugo being somewhat eimilar: Brhtcl 
Wafcrworkc CompoNp v. Ifren (6). I eub< 
mit that in Ouhbov v. Ai'sfoom ^3) the 
law was not rightly interpreted. It relied 
on ihejudgment in Fleet v. Mnrton (7) which 
was cited at the Bar. But Fleet y. Murt on 
(7) decided absolutely the contrary. The 
Court overlooked the point of usage in 
Fleet V. Jifurton (7). If the Court should 
hold that the award is valid, then I sabroit 
K. D. Ebaha ought to indemnify me: Lace$ 
V. Hill Crotolev*$ Claim (8). 

Mr. Avetcom (with him Mr. Jfci^rtiV), for 
the Beepondent Mills, refers to Souiki^l ▼. 
Bou'diVcft (5). 


Si 17 a 410 St p.463. 

41 7 B. 61 St p. 6>. 

(S) <1076) I C. P. D. 374; 4$ L. J. C. P. 630; » L. 
T. 100: 24 Vi. R. 8»A. 

(») (I663> 16 Q. B. O. 637 at u. 643; 61 L. J. M. C. 
P7; 63 L. T. 666; 40 S. P. 661. 

(7) <1671) 7 Q. B. 126; 41 L. I. Q B. 46s 36 1. T. 
161; tilW. 11.97. 

(6> <1674) 16 Eq. 162 p. IQI; 43 L. J. Cb. 66)1 30 
is. T. 4B4{ S2 W. K. 666. 


[WooDROTPB, J.— Does the case come under 
section 230? You must distinguish between 
the contract as to the employment of the 
agent and the contract of sale.] 

>fr. .-frcfnvm. — -The whole law is to be found 
in Benjamin on Sale, 3tb Edition, page 256. 
Cites Ifntchemu v. E fit on (9). 

(JcMKiKS, C. J.— I don't think there is 
any intention in Gubbop y. .^rr/r«om (3) to 
depart from Stxtpfomouinn Seftu v. Ileihere 
(10).) 

Mr. .4rr^oom. — Cwhhoy v. .jrrfoowi (3) 
is good law until it is overruled by a KuU 
Bench. 

[Jbrkixs. C. j.— Is the construction of 
one document by one Court binding on 
a not her Cu u rt co 11 st ru i n g a ni >tl 1 er docu me n t V 
Reads arguments of Mr. Cohen, Q. C., in 
SoHtkirell V. BvieAiUh (5).J 

Mr. Arefottm.— The hrvker may increase 
his liability by acting in a certain way. 
Cites Barkery. UVkW (U) aril i?niii;V /)tf« V. 
Jauki Ulis (12). 

Mr. S. ft. /lux, for the Defendan(*Res- 
pendent K. 1). Shaha, contends that lie 
cannot in any case be made liable on the 
contract. Adopts Mr. Sircar's argument 
that the plaintiff was not ray agent to sell. 
1 am bound to indemnify him against such 
consequences as arise directly from my 
order: v. Infernativnal tToree Affeney 

anH Kreknnoe Limiteil (13). It cannot be 
eaid that the award made against him 
was the direct result of any order. 

Mr. Sir ear (in reply) cites Markinnon, 
Mtaekentie .V Company v. Lano, Moir .V Cum* 
jK»*»y (I 4 ), PomI Brier v. Cbf>iolul Javerflae 
(16), Lakthmanslae Narayandae v. dans R. 
Lane (16). Porker v. IhVnfo/a (11) and Oadd 
V. Hottyhfon (17). The presumption in sec- 
tion 230 would t>ut apply to a broker. Once 
the contract is made tod is complete, 

(9) (1864) 13 Q. II. D. L. T. 546. 

(10) 5 C. 71: 4 iMil. Jar. SIT: 4 C. L. R 377. 

01) (1667) 7 El. 4 Bl. 94^:27 L. J. Q. B, SO; 4 
Jur. (x. a) 664; IlOK. U 904i 116 K. It. 1407. 

18) 17 lad. Cmr. 973: 39 C. 602. 

161 (1903) 1 K. B. 270; 72 L. J. K. 11. 00; 8S L 
T. 232; 51 W. R. f)22i 19 T. L. R. 136. 

(14) 6 B. 564 at p. 666. 

(16) 30 e. 1: 6 Boni. K. 048. 

(16) 32 B 366; 0 Bom. L. R. 731. 

(17) (1676) I tix. D.337j 40 b. J. Er. 71; 36 L T 
222i 24 Ve. B. U75. 
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subsequent discloanre is iaimAteri&l: Keigh- 
Ug }dat$ttil A* Co»wpn»tf v. Durant (IS). 

i.«IcNKiK', C. J — CoUss th&t wns so, the 
whole of the )ah^u$iffeof section 2^0 would be 
inapt, j 

Mv. Sifur eites .biaww v. Ball (19) 
and reads agruiuents and questions out by 
Coleridpe, C. J., to Counsel. CiUs Oloifr v. 
ZuiMffont 120). Heads Storey, parngrapljs 
3;>9, Cites Ftiidia v. (21). 

I N7<}OpR<*r(k, J, — Has ii»hbotf v. ArWooMt 
(3) ever been dissented fromP] 

Mr. .iirotr , — fav as I have been able 
to tind out. it ha^ not been dissented from or 
adinoed, or referred to. 

tJeskin-, C. J.— V. .ItWooiw (3) so 
tar as it waa sought to be justified by Flett 
V. SJnrtau ^7), is en'roneous.^ 

Mr. iSi's’or.— In Huhhog v. .Ire/voM (3), 
thoro was ra) exchange of bought and sold 
notes. 

JUDOMBXt. 

JkNhiKfi, C. J. — The plaintiff carries on 
business us a jute-broker under the name of 
8. N. Uanerjee & Co., auJ he has brought 
this suit for a declaration that an award, 
doted the 14th February 1914, ie iuvaltd 
and inoperative, and for coosequetitial 
relief. In the alternative, he seeks a decree 
for indemnity. 

This award profeHses to have been made 
on a dispute between Messrs, dardine, 
Skinner A Co., Managing Agents, Kaoki- 
narra Co.. Limited, and Messrs. S. K. 
3anerjee & Co., with reference to a 
claim for damages for non-delivery of 
250 bales jute bought and euM under con- 
tract Ko. l)/23d2 of 2nd June 1913. 

The bought note was in these terms: — 

No. D/2382. 

Itidiau .lute 4Ianufaetarere' Aseoeiatiou. 

Jute Contract. 

Colo nf fa, 2h41 Jhhc 1913. 

Mesers. Jardiue, Skinrier A Co. 

Agents, Kanki narra Jute Mill* Co.. Ld. 


(IS) (I»l> A. C. 240 at p. 244; 7»l I.. J. k. B 06* 

8.1L.T.777S l'rT.L.R.587. 

(Ifi) (18771 37 L T.70. 

(20) 0802) 6 T. L. B.628. 

(21) (1870) 6 £x. 18^ 89 U J. tlx. 107 22 L. T 
378; W W.B-700. 
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Dear Sirs, 

have this day bought by yonr order 
and for your account from our principals 

I Here follows a description of the jnte 
and provisions not material at this stage). 

Arbitration. — Any dispute arising oat of 
this contract shall be referred to the arbi- 
tration of the Bengal Chamber of Commerce, 
whose decision shall be accepted as final and 
binding on both parties to this contract. 

Tours faitbfally, 

(Sd.) S. K. Banerjee A Co.. 

Brrjkeri. 

A corresponding sold note was sent to 
habu K. D. Shahaon the same date. 

On the 16th September 191S| S. N. 
Banerjee «b Co., by letter declared Messrs. 
Jardine, Skinner A Co., Agents. ICanki- 
narra Co. Limited, on the one hand, and 
Bnbu K. D. Sbaha on the other, their 
priu'ipals. 

On the 17th September. Messrs. Jardine 
Skinner A Co. replied to Messrs. S. 
Banerjee A Company:^ 

*'NVe do not agree to accept yoor prio- 
cipals' names under this contract. The 
contract must, therefore, stand as origiuslly 
made out." 

On the 39th September, Messrs. Jardine, 
Skinner A Co. called on Messrs. Bsner- 
iee A Company to hand them doenments 
for 250 bales, and on the 30 tb, Banerjee A 
Co., replied requesting them to ask tha 
seller direct for the jute due under the 
contract. There was further correspoodence 
bat no delivery or payment was made, 
and ultimately Messrs. Banerjee A Co. 
received nntiee from tbe Registrar, Bengal 
Cfaambei* of Commerce, that Mess*w. Jardiue, 
Skinner A Co. had applied for arbitra* 
tion. Messrs. Banerjee A Co. 
pudiated (be jurisdiction of the Chamber 
of Commerce and the arbitrators appoiof* 
ed by it. Tbe arbitrators, bowevef, 

proceeded with the arbitration and 
their award directing Messra. Baceriss* 
Co. to pay Me^rs. Ja^ine, Skinner A Co- 
the sum of Ra. 4,593-12. 

This is the award now impngned. 

J.. lias dismissed the plaintiff’s suit, ^ 
froni thU judgment, tbo present appeal 
been preferred. 

It is contended by ibe appellant th^ 
there was no contract bet wo an Messrs* 
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S. N. Bftneriee A Co. 'nnd ifossra. Jirdiiie 
Skinaoi* A Co., ortlie Kankicarra Co.. Ld.. 
tkat antboriAod tho I'oforence io nrbitrntioii. 

Tbe Kankinarra Co., Ld., oh ih« oth*r 
hand maintaiT) that the reference >r jaatilied 
the claoae pro7idm8! for arbitration in 
the booirbt note. 

The arbitration clanoo contemplates taro 
parlies I each a part; to the contract, and 
there c^n, I think, be no doobt that those 
two parties are tlie sellers and the boyera. 

Was then the plaintiff a party to the 
contract so ae to be bound by the arbitra* 
’tion clause, was he a seller or buyer? 

This question ia not to l>e solved by des* 
cribinff the plaintiff as an agent with an 
undisclosed principal and boding what the 
Contract Act says about a person in that 
predicament; that would be a superticiAl 
mode of investigation. We must find out 
what was the contract between the plain* 
tiff on the one hand, and bleMrs. Jardine. 
Skinner A Co., as representing the Kauki* 
narra Co., Ld., on the other. For thi« 
purpose, w« mast examine the bought iK>te 
and also the surrounding circumstances, 
among them being the fact that a corro* 
spending note woe sent to llabu K. 1). 
Shaha. The bought note is no donbi signed 
by the plaintiff, and pri'M’t /neie, that would 
bind him. but it would only bind him to 
that which is expressed in the document. 

If the document be examined, it does nut 
purport to be a .sale by the plaintiff evru 
as an agent: it is an intimation that Messrs. 
Jardine, Skinner A Co.V order has been 
carried out by a purchase made by the 
plaintiff on their account n.>t from himself, 
but from some one else. 

The note may be an admission of the 
plaintiff’s employment by Messrs. Jardine, 
Skinner A Co. to buy on their behalf, but 
the contract (if any) as between the plaint* 
iff and them, which it evidences, is a con* 
tract not of sale, but of employment. 

Tina employment was to negotiate a sale 
and to be an intermediary, not to sell on 
behalf of another. The position is deserib* 
ed by Jesael. M. R., in v. Sw- 

difcA (5), where he says, “DlacBborn, J-, 
>n a remarkably clear judgment says: “there 
)e ne doobt at all in principle that a broker, 
as such, merely dealing as broker and not 
aa purchaser, makes a contract from the 
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very nature of things between the buyer 
end the seller, nml he is not hiin.^cU either 
buyer uv seller' (the phrase tho si>r>' 
nature of thlnge' hitting the fallarA ol tliu 
Court bohiw in this case), 'and that conse* 
qaently where the cootraci says .•^Id to 
A B" or sold to my principal, and the 
broker kigiis himself simply us broker, he 
does not make himself by that cither pur* 
chaser or seller nf the goode' 

That a person signs simply as broker 
may be clear from the terruH of the ooniraot 
as well AS from any Ktatement to that effect 
appended to his signntui^e, and this is 
illastrated by MelUsh, h. J., in the samo 
cave at page *170. where he says:**^ 

“Now there 14. I think, a material differ* 
ence l>etweeii (he wortls sold foj* you iu 
my pri in' i pals' nnd Imught of you for 
my principals'. The rule of law, no 
doubt, is (hat, if the principal Is andis* 
closed, the broker saying 'bought of you 
for my principals' is himself liable: but this 
contnu’t says sold for yon tu my principals, 
<.e., I, your broker, have luado a rtintmet 
for my principals, the buyer*.' ' 

1 havealreaily p<>in(ed nut thnt the note 
ill this case is in the 2nd of these two forms, 
and, on itv true construction, 1 hold that 
the plaintiff was no more than an inter* 
mediar3'. and wa.s not an agent for Aale. 
to xvhom the provisions of section of tbe 
Contract Act applies, so ns to make him 
liable as an agent who hax not disclosed his 
pHnei pal’s name. 

It has lieen contendeit befora ns timt tho 
present case is governed by v. 

.•Ir^fO'Wi (.H). It is true that it was (bsro 
held that the JeferHlsiit in (hat case was 
an agent for an undisclosed principal with- 
in tho meaning and operation of section 2^0. 
But to treat the construction placed on the 
documeiit, and circumstances under con* 
sideration in tha( case, as a decision binding 
us in tliia case, is to fly in the teeth of tho 
doctrino propoonded by Jessel, M. R,, in 
Soufitcrll V Ihintilrh (5) where he says 
**There is no more vicious line of argu* 
Dent, if 1 may say 90 with deference to the 
Court below, than that which wa^ adopted 
by the Court below iu this case of compac* 
Hng ono confrac* with another and saying 
it differ) very little^ you arrive ultiuxately 
at identifying wholly different coutruct^." 
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And yet tliis iq the wBy ICr. Avetoom tvoald 
have in ft woisl, tUe Conrt there on 

thv construMiun of tbe docoment before 
them, came to the co&closion that a parti* 
colar reUtioti f/ae established: this cannot 
bind us in our construction of a different 
document written under wholly different 
circumstance*. I do not propn^ to discuee 
the competence of a suit like the present, 
tor no objection on tliis score has been 
raised. Norte it necessary to consider the 
plaintiff's claim to indemnity against K. 
D. Shahn. In my opinion, the judgment 
ot Chitty, J., must be roodiftedandn decree 
passed in tho plaintiff s fnvonr setting aside 
the award. The respondent Company must 
pay the plaintiff's costs of the suit and 
appeal, and tbe plaintiff must pay K. 1). 
Shaha's co<its of the auit ami appeal. 

WoooKOrrB, J. ~N^e roust lo>k at the 
terms of section of tho Contract Act. 
The Brst question ie whether the appellant, 
who is a broker, is as such an agent. I 
think, a broker is an agent. Kor what 
purpose lie is an agent ix another question. 
Ih’iuarily and for some purposes, he is the 
agent of the party by whom be was originally 
employed. Ho is also generally the agent 
of each of tbe two parties for whom lie 
iiegotiaU.v The engagement of a broker 
is like that of an ordinary agent, but with 
this difference, that the br<)ker being 
emplfiye<l by persons who have opposite 
interosta. he is, as it were, agent for both 
the one and the other to negotiate the com* 
merce or affair in which he concerns him* 
self. Thus his agreement is twofold and 
consists in being faithful to all the parties 
in the eaeention of what each of them 
entrusts him with. A broker, when he 
closes a negotiation as the common agent 
of both parties. naually enters it in bis buaU 
ness book and gives to each party a copy 
of the entry or a note or memorandum 
of the transaction, which as given to the 
seller, is the sold note, and as given to the 
boyer, is tho bought note. Primt facts % 
broker is employed to hod a purchaser or 
seller and as soeh is a mere intermediary 
He is thus an agent to 6nd a contracting 
party, and as long as he adheres strictly to 
his position as broker, his contract is one* 
of employment bslweeu him and the person 
who ampler, him ani not a contrM6 of 
porohaM or sale wuh tbe party whom he 


in the course of such employment finds. A 
broker may, however, make himself a party 
to tho conti^act of sale or pnrehaae. For 
he can go beyond bis position of mere 
negotiator or agent to negotiate and by tbe 
tvrms of the contract make himself the 
agent of his principal to buyer sell. The 
eectif»n, therefore, refers to contracts 'W* 
tered into by him on behalf of his principal." 
The next question is, therefore — did the 
appellant enter into the contract in suit 
on behalf of his principal, that is, was he 
an agent to sell to the respondent or was 
he a mere negotiator to bring the parties 
together, but otherwise not concerned? If 
in this case, the broker did enter into a 
contract, then I think on the facta he would 
1>a liable. For his principal was and iscloeed 
at the date of the contract and the effect 
of the subsequent disclosure Nome three 
months later, would not in itself affect the 
right of the re.spondents to proceed sgaiost 
the appellant though they might, if they 
choee, elect to proceed against the principel 
when diiclosed. Whilst, however. X am of 
opinion that tlie appellant would be liebU 
to the buyers if the case falls within 
section 2*J0, the question is whether thit 
section applies. 

Primn /ncte, a broker does not make him* 
self liable and upon the question whether 
he has entered into a contract or not, we 
must look at the terms of the contract it- 
self. Reference has been made to (be fact 
that the appellant did not disclose fats 
priocipui until three months later and did 
not, when Messre. Jardine, Skinner A Co. 
attempted to make him personally liaMs, 
repudiate tbe liability then sought to be put 
upon him. He aleo appears to have billed 
tbe seller for the difference. There is, how- 
a letter in which he refers Messi** 
Jardine. Skinner A Co. to the sellers, and 
the differeace bill is beaded ‘^Cankioarra 
Account". Subsequently, personal liability 
was denied. It is not contended that these 
facts amount to acquiescence or estoppeh or 
constitute a new contract. So far as 
contract in auit is concerned, we mast look 
to (he terms of the contract itself. I should 
have had no difficulty as to this, had it 
not been for tbe case of v. Artdoow 

(*l), 00 which the vnp^aUai relies, 
which U very similar to th s oss e baf >fe 
ani which (whether it has bssa rightly j 
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ATTAKOTFC ViHEOHl»&K V. PE«IASAkll COOHOAS. 

w»Dgl7 d«e(ded) is. it ia er^nteikded. bind* 
inff oa as. I fait af>ina dilficaltf on thia 
point daring tbo haaring, bat ms iha leariie<l 
Obiaf Jostica ia of opioion (bat thia r\%9 
doaa no * aland in our way and his decision 
ia in accord wi(b the natural juatice of (be 
Ciaa. I do not diaaant from the order be 
wonld paaa. T vviah to note with referend a 
to the observation that in Cakalta, this 
woald be regarded as a principal conlmct, 
that ihero ia no evidence of sncIi usage 
before as. > 

Baba Krt$hrvi A'isorc iV. Attorney, for 
the Appellant. 

Meaera. Orr, Dignam ^ /'*>. and T. B. 
Boy, Attorneys, for Che Respondents. 

Apptul ollofcrd. 




Advoc,ir»»-Kt7M C,urt 


MADRAS HIGH COURT. 

LimcRS Patsht ArrSAt. Ko. ICO or tOll. 

October 15, lOir*. 

PreieNf:-*Sir John Wallis. Kt., Chief 
Joatice and Mr. Jaatice Euntaraswacnl Sastri 
ATYAKUTTI MANKOHDAN— PtAiwtifP 

— APfSLUNT 

VffflUt 

PKRIASAMI KOUNDAH— OBPSMPAKrs 

Nos. 1. 2 Avn ',i — RasroNORSTs, 
Pffi^fnlion Art (Xt't t>f HIOH). m. 17, 40 — 

fidofe eoMaiHinfjJonmtl tirr\ar*ttinrk itfithitni 

0/ «/ jViMf ifin<fu family Mnf*yi»trr<ti, 

Oi^mimhilUyitf.invxiiitnttfnr yr^vimy $t»tn9 

9{ iamily. 

Id tike oonrMof certaiopeHitifm proeceUinte snonK 
the member* of D ^nt HinOa fernlly. eon«i»ti&ir of 
• father, hla two un(hndc<l enm aiul a arati<l*oD by a 
prodecoaoed eon, eepamto Hit* wore prppawd of the 
propertioi, both mueeable and immoTeable. in tl>e 
poiiOMioD of (he wwral mcm^irr* of ibo family and 
available (or dieinian. Theer were entered in a bMk (<f 
Rether with the value of each propertwe. Iheecreral 
llite wore then totalled np ami the veluc of (be eharc 
of eaob member oscertained anti cbowander the 
followlny note appeared;— ‘7 h tkt prt truer 9fthr wtV. 
nr«»r« Mmrd htreundtr ire dirided." Below (hi* note, 
Iho partiee and tbe wkneeeetBigned: 

ZfrM, that tbo book contaioinir the above calriee 
wi» a formal declaration of divieloQ of etatue atUeted 
by witDoeeee and that aeeueb, it affected ibe irnmore* 
able proporiiec mentlODed therein and (hat not being 
rogi*Urod, It waKiudmi>vible in evidence loprorc even 
the divided etatD* vf the member* of the family, 
[p. 616 , ooL 2 .] 


Appeil under cUose 15 of the \MUrs 
Patent 'iif.iin<t th« lodgment ^'f Mr. JuHtJee 
Speiicvr, in .Second .Appe.il Mo. IJSi of 
Itlli (rwported in 2+ 1ml. Can. 771), 
preferreil to the High Court against the 
decree of (he I list riot Court of .Mftdur.i. in 
Appeal Suit Xo, :lSy of IPIO (Onginnl Suit 
No. o W of ll*0S, on the lilt* of the Court of 
the Dislrkt Mun«if op Oindigul). 

KACT.S of (be case are set ou( In 24 Cud. 
Cas. 771. 

Mr. 1*. (*. m/m I/, for the Appellant.— 
The Icanicd Jmigo erml in hoMiug (hat 
Kaliibit VI II WAS nduiiAsible ii» cvi>lence to 
show the dividetl status mid that it did not 
require regislrutum. It is a document 
whereurvler the parlies divided their pro. 
parties Inith moveable and iuimoveuhle. Tha 
words u*e<l ill Bxbibit Vlll 'Vo tltr pretence 
of the $eit»ewM Jtawc</ htrtnii-Ur ire 
clearly show (hat the parties divideil their 
properties iirHler that ducumcot and that 
it was nut intended ns a mere inemnrAnduin 
recording tho fact that they had previmnly 
become divided. Kxhihit Vlll is, thcrcCnre. 
clearly iruidiuivdbJc in evidence Cur ni.y 
pur|K>ie whats<»ever, Sec JC>iu'ip'trti Suh- 
fxliyti W A'NrtfrJwi Mrtihlufrtinh ll*. Suhnih’ 
MtiiHitt Aiyfif V. S*%titri i2> K wnmgly 

decideil. (I^uitber urguiiient was stopped 
Aiul nrgunjent* on other points were re< 
served]. 

Mr, T. r. yfHffiHkfinUun /per, for the Ho* 
spoTwUnts KshIKit VIH is onlv ii mumornn* 
dum of a division which hu I ulre idy 
taken place and is admissihle to prove (he 
divided status. Vi'i-' SuIn-aA mourn Axyfir v, 
SavUri .4«mo/ (2), 

JUDGMBXT.— 'Ye think that ISshibit 
VIU isafiirmsl declaration of divUion of 
Atatus attested by witnesses and tlmt as 
sucb.it affects the im moveable properties 
mentioned therein, and is inadciiesible in 
evidence. We accordingly direct Kxhibit 
Vlll and the evidcnco relating thereto to be 
excladed fn»m the record, and have decided 
to call cn Ihc District Judge to submit 
revised findings on issues 1 and 4 on the 
evidence on record. The Kndings should be 
Aubmitlcd in nix weeks, ^seven duys will 


(1) J7 M. L. J, in> 

it) i JuO. Ua*. 321; 1 1 .M. U J. 4 it. h. T. 33i, 
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be allo^^ed for filing objectioa’9. TKe olber 
questions arc I'cscr cJ. 

fin «'<%iiipli&nce nitb tliv i^rdet* irontaiiied 
: be above judgment, tlip DiHrict Judge nf 
.Madura aubenitUd U tidings whirb vrere in 
favour of the appellant and the High Court, 
accepting the same, set aside the decree of 
the lower Appellate Court and restored that 
of the Mun^if with costs in the High Coart 
and the lower Appellate Court]. 

.Ippeo? utiotcfil. 


k'AIjCV'I'TA high COURT- 
OriUNART OrIOINAL CivK. JottlsnirTiMM Sl'tT 
No. or 

.lummry It. Iflld. 
prPHt'uf: — Mr. Justice Chitty. 
KUMAR KKISHNA MtTTER— F lair rrrr 


AMUUTA IMIAHAN MlTTKR— UerPRUAiiT 

MW r®/ '«)*;. 73 •!). 

titi </ 

iilfnrhum ht frrtltt 

/of In MRAfArr* sniV, i/ 

In mit'li iN /‘/J MKr «tiVf 

nfii-hiiilt-’H fv, *'H .1^. 

ivl iiH'l nfreuflf n/ 

Wlii'i’* iiioiifv ill C'odTt Hisnile 1 ® Ihr cnslit of <»i»c 
vkiir rki»«l fin* in nnnih<*r suit hn«, hy r^iton 

mI' ii'i itiiitcliiug ircdioir «ir mArtmrrr nr 

Mih<*rwl«(« uii iiiivi'*«t ici ^iirlt iu<mcy nr>H <lc«irr« 
il»t' rniiJ no imii'fcptTil tri tlif of hi* sait 

ill fM'ilor !•> W with tUirn'in. Im> •hfMlrl m nil 
vu*i.«* makr Ihr ii|>|illv«tMin i>i the *gii to whrMi* crrslil 
iIm' Mii'iK'i **:iimI« f'lr (he (rAii*fi«r. 'p. m?. cni. 1.] 

]n Hfi u|iplirAfi«iM r»ii lh«* OricynnI .<i(1r of (hr 
TlicUf'<>nr( for 'h<* (mhHft’r nml ntmUc dislfj. 
liMtioii of fiititl* (11 which (hr* (iriiviftiiint t»f »*HirHi 
7:t I n. « IfliiM* l<*h ‘»f (Im* i’cMlc M ru-il Pni>;«i|«n< 
(Act ^* tOO*^) M»oy |»n**iMy npplr. (hr sp^ilkciint 
*li<ikihl L' ri'ni(ir«’ii in |tr)H|ii<v>. in »<1r|kli4tn tn (he 

Ihn A<>cnM(ktanlA2nri*rul, nrprt»ecnrn 

•*f thv Tp, 017, cnl. J?. 1 

FACTS.— This in an Applirntum in Chaoi. 
hera, the facts nf which ore set out in the 
jndgtuent. 

JU hUMENT— This is :in application by 
Kumar iCrislina Mitter, decree -holder j'n 
Suit No. Ib3 nf 19Vt. ashing that a fond 
of Rs. 4,650-2*7 lying In the hands of the 
Acciuni (uni* General of this Conrt to the 
credit of the said salt bo, after payment of 
the petitioner's c'oste, divided rateahly be* 
tween the petitioner and Ram ChnrKlra 


•rikC report iif this ba« h,ofn fr,, 

CsUiutla Weekly Xor*** with pcnni«SHni —ftj 


m 
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Ray Chaudhariy executioa 'Creditor in Suit 
No* 453 of 1910. The facta are aa followa:— 
l*roperty uliicli had belonged to Hari 
l>u.s Mi tier, deceased, was subject to a 
mortgage, dated 19th December 1901, 
in favour of Byomkesh Chuckerbotty. 
The mortgagee institoted a anit on bis 
mortgage (No, I7D of 1911) making the 
represetiiaives of Hari Daa Mitter party 
defendants. The final decree io that eoit, 
date<I 15th January 1913, ordered a sale 
of the mortgaged property. The eale took 
place on 2nd May 19X4, and after maklog 
the first and eecond payments preeoribed 
by section 73 (1), proviso (c), (it does not 
appear that there were any eobsequent 
incniuhraneea), there remained a earn of 
Us. 4, 650* 2* 7 as surplus saie*proceede. 

i'In hth April 1014, the present petitiooer 
obtninnl a decree in this Court for Re. 
l.(H4*15 U, interest and costs against the 
extalo of Hari l)ss Mitter. On Idtb Jane 
1914. he applied for execution and attached 
the surplus Mle* proceeds above mentioned. 
In November last, he applied to have the 
said fund transferred to the credit of his 
suit, No. 163 of 1914, and it was so 
transferred niKler an order of 2nd Osceoi* 
l>er 101 1 That transfer was mode without 
notice to other creditors. The certifioste of 
the Accountant-General, which was the only 
certificate rcqair«l on the application for 
transfer, showed ni attachment or other 
impediment nn regaixls that fond. 


On 22nd December 190$, Ganga Dos 
Mahta had obtained a decree in Small 
Cause Court Suit No. 227S5 of 1908, 
against the estate of Hari Dai Mitter for 
R'*- l.*iS4*2*0, including, cos^e and interest 
npto26*h April i:rtt. The ststementin para- 
graph 1.1 of the present petition, that that wose 
personal decree against Amulya Charau Mitter 
and Direshur Mitter, is incorrect. That decree 
was transferred to this Court for esecutw** 
?!\i ^^ay 1911, and on 26tb Aagnft 
1911, that execution*creditor attached tbs 

mortgaged property. 


^ On 29tli July 1910, Ram Chandra W 
Chaiidhori obtained a decree io Suit No. 
4W of 1910 for Rs. g.70l with farther 
n^-r*st and c.->ats against the estate oj 
rl«u n.ks Milter, [n executio.i of ihal 
decree, he also on 10th January 1918, eb 
tached the mortgaged property. 
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Tber© waa a further execution.cre<liti»r, 
Gonrhftri iLakarjae, who held n m.»noy- 
decree for Re. 2.000 cmM the Mtote 

of Hari Dae MUter. hot ns he dhl rtofc 
apply for exeoQtion until 1 2th Oec<»mbei' 
f* e., after the assets bad l>een 
received by the Coort, it in obvious Hint 
no 7ofwx stnuiii on the present 
application, and his claim may, therefoj'C, 
be left out of consideration. 

Od 22nd December 1914, the preiioiit 
petitioner applied that the fnnd niiffht 
be i«teably distriboted between liimserf 
and Ram Chandra Ray Chaudhnri. For 
the porpOM of this application, it was 
neoeesary for him to pmluce cerliticates, 
not only of the Accoantant* Genera I, bot 
alao of the Sheriff and the Reeistrar. 
From the two latter, it appeared for the 
firat time that there were attach menta 
asainet the property at the instance i»f 
Qanga Daa ilalita and lUm Chandra Rny 
Chaadhari. It is clear that by the provisiona 
ofsHtion 74(1), proviao (c), these peia.»ns are 
entitled to be paid rateably ootof tlie pri>ci*e<l« 
of sale in priority to the present petitioner, 
whose atfaebment waa iaaued after the sale, 
and then only against the snrplns eale<pro. 
ceeda. As their claims are more than aulB* 
cient to absorb the whole fund, Rs. 4,OiO-2-7, 
It follows that there will be nothing left fnr 
the petitioner, and hie present application 
mnat neeeaaarily fail. It is a matter of regret 
that it ahonld have been possible forth# 
petitioner to obtain the order for transfer 
« the fnnd, withont its transpirini? that 
there was in reality no fund fo tmnsfor 
in which be could hope to share. This is <luv 
to two defecle in our procedure, one of which 
baa already been recently deal i w ith by 1 1 1 e iasne 
of a general order. Till recently, it was nn. 
certain in which sait an application for trans* 
fer of a fond ahoald be preferred, the suit 
to tbe credit of which the fund lay. or the 
salt to which it was to be transferred. I 
have intimated that in .future, it should in 
t ^ made in the suit to the credit 

ol which the fond is lying. The serood 
defeet ta that in applications for transfer, 
ench as that in the present case. i>r<le™ 
bave been passed on the certiBcwte of the 
Accountant. General only. From this certifi- 
cate all the atiauhmenta or incombmnees on 
» property or its ;«aU*pro<*eeds do not 
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necesjoi ri 1 y appea r. I f on <? ii cl i a p p lien tions , 
the petiinmor wcio loquii'sd to prod n re .i 
certiljcate also frnni the Registifir. he would 
Iw compelled to search the registers of that 
ollkH-r as well, and any ohjectiona which 
might exist to the transfer, would nece sarily 
lie disclosed. In my <»pinhnj this practice 
should lie folio wc<l in the fut me, and on an 
application for the transfer of a fund to which 

the pr<i visions of section 73 (1), proviso (<•), 
Cih 1.» of Civil Procedure, may possibly 
appl3'. the Aiiplicant should lie requi ed lo 
province, in additinn to the certificate nf 
the Accmintant-Gcnei-al, n cei tificuto of the 
Registrar. 

This application fails and must b# dis 

missod. Under the peculiar circumstances I 

direct that each party i\» bear his own costs 
As the order for transfer should never have 
been made. I direct that the funds in 
question he trai^forred back to the credit of 
Suit No. I7if of lin). (o bedeJt with 
under section 7;| ( 1 ), proviso (• ), if and when 

the parties or either of ihenj emitled there- 
under make an applicuthm fnr that purpose, 

Appfica/ion dumisKtl. 

iir. X. .V, CAaffciyct, Attorney, for the 
Plaintiff. 

Messrs. H. X. 4* Co. and ilr, T j9 
Ray. Attorneys, for the Respondent. 


COURT OK tkk; hoard of RBVEKDF 
UNITED PROVINCES. 
RbKEHSjfcB No. 1 or 1915. 
iUrch 31, 1 9' 5. 

Holms, S- M,, and 
Mr. t.’ampboll, J. M. 

HOltl ayp OTUBfti — DBFBNOANTS— 
ArrKiLAXTs 


.SVi THAKURJI MAHARAJ ano othbrs^ 
Pi. A i y n r rs — Rp sro^ a k n rs 

Prorr-fiie Cojf (Ar‘ r jpe®) ,, 
U‘4(A<t««4nrt •#* unt tcUK ptrmi4^iQti to , 7 ^ 

Omiuion to vf coH$^F,ulurf t„ cttr 

cite /• 

A wit WB^ wUMnwn with jH'rmitii'ou in ^ £ln 
ir Tiw.iuc-nm.rfil,.. r-*rm* ..u nhk’h the suit 
ro Im. wJ.Mmu I, Hally a* jn 
c<-,x,a.w..| 

of whM-h nimUe<| j„ ,ub«„utinl 
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being cniiscil ihc dufcndenfc amoauted to a 
faiinrt) t«> •»XL‘rc5e'* iHo jiiri»<liction vast ed*n the Cnart. 

Referonc? from the Commissioner of the 
AUfthfthad DivUion, for revimon of an orfer 
ftlbwing an enhancement aoit to be with- 
drawn. 

ORUKR. 

Hot.u<, S. M.— The other eide has not 
appe.ired althoegh dnly informed, $o no ob- 
jection has been raided by them to ^ the 
order which the Additional Commissioner 
recommend^ ahouhnie raised. In tbU case, 
the AsaUtaul Collector passed the order 
allowing the suit to be withdrawn with 
permission to re-tile it o:i the 17th August 
last, the same day ou which the nppli- 
cation for withdrawal was put in. The 
defendant was not called on. ;and apparently, 
the nuestion of the terms on which the 
auit should be allowetl to be withdrawn, 
especially us to costs, vrae not considered 
by the Assistant Collector at all. Following 
the principle laid down in fCoWon v. DiUnr (1) 
and v. Ttnm Charan (2), the omission to 

consider the qaestion of ersis, which resulted 
in suhstaiitial injustice lieing caused to the 
defendant, amounted to a failure to eiercise 
tho jurisdiction vested in the Court. 

I would, therefore, set aside the order 
of the Assistant Collector and order that 
permission be given to the plaintiff in the 
enhancement suit to withdraw from it with 
liberty to institute a fresh suit on paying 
the whole of the defeiidant'e cosU in the 
former proceedings in all the Cour(». 

CA«rnKi.L, J. M,— I agree. 

Appeal tiHrHtl. 

(O n«1ccta<l Decltioo No. 4 of 1907. 

(i) SelcvUd DeeisioQ No. 7 of 1909. 


CALCUTTA HCGH COURT. 

Arresi. vsoh Okioinal Civii. JoRisL.icTio:r 
No. 55 Of 19U.* 

July 31. 1914. 

Freteuf:~^lr. Justice Woodroffe and 
51r. Justice Cose. 

NARENDRA NATH BASU — PLaiifTirr— 
AfPCLLANT 
versus 

H. L. STEPHENSON — UBrgaoaat — 
Rcspohdbst. 

irotiVol Act (71 g. C. o/ )9l4>, «. g?— 

•Tbo report of tbU CMC h«sbe«n takeo fiota the 
QaloiUle WeekW Notes with ]>ermiuioa.-.£<|. 


Hulft f/ume*l the Act Locef Goivrnmeati 
ultra rires— Reh'eJ Act (I of 187tA •> 45— 
Aftfji/tAfliiu— UMiMtnN o/ <7N47h'jS«2 canAulat^$ nam$ 
ftom Eleeth* /U>U ^ itr/untiMp O^eer— 

9f Htffh CouW to inttffere. 

TIm* |K>titM>ocr MAS A Ijcentiktc in McdieliB end * 
Surgerr «.f tho University of Cnlcntts and as such 
was elliniiKKtly cntiilcil in be rcgisicred under 
scctkMi 4 of tlic Bengal Medical Act. The petU 
tkknrr’s name was omitted from tho proUmioary lilt 
of qualified to ''••ti* at tbo fire! eleciioas 

uii^‘r tho .\vt publi»hc4l by tho Kvtuming UAcer 
tii|«Hu(v<l by tl'L* L4H*a) <io\*ornfRciit, His name wsd 
aUo f>mil(<*<t rr«Mit ilic fiiinl F.loction R<ill. Tlio 
|w>tiHuii«'r H aiqdu'uMMu i<> tUr UctimilMf OfBcvr to 
luitc Ui« uuiiic cmirrrsl u*a>. not coiisidvrcd by ibat 
lUHfor. TUr petiTiuiior ajqdicd |a the High Court 
under sort km «>f llic .‘tpecIKu Hr lief Act for an 
onler nmip^dling Um* Kciimiintf OlHcrr to iticlode 
aiut publisli hi< name in tho ftoal Election Roll; 

;/rU. that the High Coorl had u<> j^iriMlkdiuB lo 
hiiorfvrv, fp. 0 ;fl. od. g.) 

Under role U» of (he rules fruuird by the Local 
(jMvrnimeht xirder the Bengal Modivut Avt, thO 
detisigu of (he L<K‘al Govern m rot Oh «ny qiicstH'O 
that may ariae as tv tho intention, eonsirudinn 
or application of the rule* shall bo final, and under 
■eii i<Hi 27 of t Im Act no suit or other kgal pm* 
eafsUnsrs shall lie in re«|>ect i»f any set dons In 
the euercise of any power eonferred by the Act 
on the Local Govornmout or ihc Comiril of Hio 
Registeur. [p. 624, nd, 1.] 

The act which is rrfemd In »n section 27 « tlia 
Bengal Medical Act is not one done by tho Idnai 
Oovcniiiipni. lull ihme in csercisc of any p>«cr c«m« 
fcive«l hy the Act on I he tiKal Gnvcrnnioid. [l>. o7s» 
Cd, I.' 

PerVvwI.efresd Tmo*, JJ— Even nsiumiog that 
rule* framed hy I he Loeal Oorcnimcnt under section 
3^ of the Bengal Ad arc nltm »*>c*. an apphcslioa 
umlereerlkm 45 uf rim Specific RNIef Act /'‘r 
order com pcllieig the Retorning frftcer 
and intblisU tim apjdicanf- name in the (Inal blectiw 
Roll basr«l <*n the aMumidkm (Iml the rules S re jim 
sHra n'»r- but that they are vnUil rule# which have 
not Ijeen gfveo effect lo^in one portivolar by 
Returning Officer, cauuot be entertalord. LP* 
col. 2 .j 

FACTS.— This is an application undaf ac- 
tion 45 of the Specific Belief Act to com^ 
the HWble Mr. H. h. Stepheneon, Fioencial 
Secretary to the Government of Bungah 
who was appointed by the Government to 
b« the R^urniog Officer under the Beogm 
Medical Act in respect of the firet eUctio 
to the Council of. Medical RegistrahoP* 
include and publish the name of the Ap- 
plicant, Dr. Nareudra Nath Baao, * 
final Election Roll, no a# to enable him 
take part io that election. 

Tbe facts are shortly as 
Besu is a Licentiate in Medicine and a 
gery of the Calcutta University, having 
©bUined his degree io 1896, and be H 
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m«dioKl praotUioner pmctisin^ in CftleatU. 
Uadar the ralas pablislied by the Local 
Qocarnment andar aectiotk 33 of tha Dan* 
gal Madical Act, a praUminary list of 
parsons appaaring to ba qaali6ad to vote 
at tha 6 rat alactions wa^ pabli^hail by tha 
aaid Ratarning Officer in tba CaIcqUa 
O azatta of tba* 10th Jana 1914. Dr. Dftaa's 
n^ma was not included in that preliminary 
list. Under the raUa all objections to and 
applications for inclusion of names in the 
said list, ware to ba sent to the odiee of 
the said Raturniog OlScar before the 4tb 
of July 1D14. Dr. Uasa sent an application 
for inclusion of his name on the 3ncl of 
July 1914. His application was TK>t con* 
flidered by tha Returning OlKcar at all. It 
was admitted by the Oonnsal for the Re* 
taming Officer that such failure to consider 
the application was due to an oversight. 
On the 15th of Joly 1914, a list purport- 
ing to be the final Klectiori Roll was pub* 
Kshed in the Calcutta Oatette and the 
name of Dr. Dasu was again omitted from 
the final list. Oo the 17th of Joly 1914, 
Dr. Base again applied to the Retarning 
Officer for inclusion of his name. In reply 
to such application, the Returning Officer 
on the 2Ut of July 1914, wrote saying that, 
since the name of Dr, Daau was not in* 
eluded in tho final Election Rdl, it was 
not possible under the rules to enter his 
name in the list of voters. Upon such 
refusal, thie application was mvde to* the 
High Court. 

The case came on for hearing in the first 
instance before Chandhuri, J. 

Mr. l{, D. (with Mr. 8. Ce. ^itUr 
and Mr. ^ar(*adfii’lr«r^), for the Applicant, 
argued that it was a proper ease 
under section 46 of the Specific Relief 
Act, and nothing in the Bengal Medical 
Act had taken away or interfered with 
the iorisdiction of the High Court. Seetion 
87 of the Bengal 6fedical Act had no 
application, as the Retorning Officer under 
the rules was indspendent of the Local 
Government or the Council or the Registrar 
under the Act. He was a public officer 
whom tbe Court could compel to perform 
his duty. Rale 4, which provided that on 
pabileation, tbe final Election Roll should 
be *'deemed to be final and conclusive", 
rasADt that it ebould be conclusive for 
the purpose of tbe eleotioo aud any electiou 


held on the beeis of tbe said final Elec* 
tion Roll as published, could not be chal- 
lenged on the groand nf the Election Roll 
being incorrect, lie further submitted that 
rule 3 provided that tha Retaining Officer 
shall" consider all objections and applica- 
tions in respect of the preliminary Election 
Roll and prepare therefrom a dual Election 
Roll. In the present case, the Returning 
Officer having admittedly failed to consider 
Dr. Basu's application, the Eloction Roll 
publi^hed on the 16th of .Inly was not the 
final Election Roll within the meaning of 
rules 3 and 4, and, therefore, (here was no 
Hnality or conclusivenesa in (he Election 
Hull published on the I6th of July 1914, 
although it was ca|le<l the fioal Election 
Roll, The Court had power to compel the 
Returning Officer, as the Returiiing Officer 
had himself the power of bis own rent ion, 
to correct the admittedly incorrect Election 
Roll. 

Mr. 8. C. Standing Counsel, ap- 

peared for tho Returning Officer and said 
that the name of Dr. Baso had been 
omitted by mistake. He argued that the 
Cnurt had no jurisdiction to make any 
order as it was clearly the scheme of the 
Act to oust the jurisdiction of the Coart. 
The right of fianchise x^tis given by the 
Act and unless a remedy was also given 
by the Act. there was none for the viola- 
tion of that right, (^^ction '<17 of the Act 
expressly excluded the jurisdiclion of the 
Court. He further argoed that under rule 
4, the final Election Roll upon publication 
became final and cnncloaive for all purposes 
and there was no povver either in the Court 
or in the Returning Officer to correct that 
Election Roll. 

The following judgment was delivered 
by 

CusODBcac. J. — 1 regret 1 have to refuse 
this application. It i.s conceded that the 
applicant is qualified as a Licentiate in 
M^ieiue and Surgery of the University of 
Celcntte. It is also cunceded that in the 
preliminary list made by the Helarning 
OfiScer, his name was not entered ; that 
he protested against it and sent in 
an application for the inclusion of Ins name; 
and that the Returning Officer has failed 
to consider his application, liis contention 
was that he was entitled (o be registered 
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nmlei* f^ectian t, choso (•/) or clnuse (p). 
Tilt* Return I np Ofljcpr appnn^ntly <1id not 
111 ink that be C|unHlie<l under clause 

and oveHooked tbs contention about 
clause ('d. The Returning Officer then 
prepared (he final Election Roll. It is also 
conceded that it the matter of the applicant s 
contention iMi^ed upon clause (e), had been 
present heforo the Returning OtUcer's 
Toind, the omission would not lit vs occurred. 
The final Election Roll was then pub1Uhe<l 
in the Calcutta Gazette tsa provided for in 
the roles, ft U clear that this application 
satisfies all the requirements of section 
of the Specific Relief Act, clauses (o) to 
hi), namely, that the applicant is entitlefi 
to exercise his franchise, and that his right 
to exercise it would be injured, that it was 
clearly incumhenton the Returning O0jcer to 
consider bi.s application, that he has faile<l 
to do so in his public cbaractur. and that it 
was right and just on his part t<> consider the 
application and include t ha applicant's name, 
and that the applicant has not other specific 
legal remedy. But (he question arises as ti 
bow far the election rule** applicable to this 
matter oust my jurisdiction, and whether 
the Court can exercise its power in favour 
of the application. It is quite clear that 
under section of the Bengal Medical 
Act, the hocal novernment has power to 
make rules for the purpose of carrying out 
the Act. Rules have been framed with that 
object. The rules 1 have referred to. 
about the preparation and publtcatioo of 
the Election ^U, can in do sense be said 
to fail to carry out the purposes of the 
Act. It is the failure of the Returning 
Onicerto comply with tbe rules which has 
created the difficulty. The rule says he shall 
consider the application and prepare tbe 
Election Roll and publish it. I was at 
one time under the impression that the duty 
of tbe Returning Officer was to consider 
the applications, and to prepare the final 
Election Roll and to send it to tbe Local 
Government for publication and that the 
Local Government eventually published 
tbe Electioo Roll. But the rule is clear, 
that tlie Returning Officer is tbe person who 
has to publish the Election Roll in >he 
Calcuita Gazette in manner directed hy the 
Local Government. The rule, however, 
lays d>wn that on ench publication, tbe 


Election Roll as published is to be deemed 
ns final end ronclusivo. I do not see that 
this rnie is nt all uffrn It appears 

also, looking at hcction 27 of the Act, that 
it was not intended that the Law Courts 
were to interfere in these matters. The 
Election Roll on publication becomes final 
and conclusive. It gets its finality as soon 
aa it is published. U does not seem open 
to any process of revision. If tbe Return- 
ing Officer considered the application and 
wcYingly decided the matter, or even 
arbitrarily did so, the publication of the 
Election Roll made it final. I do not think 
it could be then revised by tbe Court. If 
an arbitrary adverse decision may not be 
revised, it seems hardly open to revision 
for failure of consideration. The Court 
could perhap-ft compel the Returning Officer 
to consider the application before the publica- 
tion of the Election Roll, hut I fear it 
ia iM>w too late. Having regard to the facts, 
I regret I am unable to help tbe applicant, 
as I should like to, in a matter of this 
character. In view, however, of the default 
on the part of the Returning Officer in con- 
sidering the application, I shall make no 
order against the applicant for the costs of 
this application. 

[The petitioner preferred an appeal which 
came ou for hearing before Woodroffe and 
Cose, JJ.1 

^fr. Norton (with him Messrs. Chakravcrli 
and H. D. Bote), for the Appellant, referred 
to the provisions of the Act. Section 33 
provides the machinery, but the rules ia 
question in thia case are made under sub- 
section 2. clause (u). which refers to the 
election after the Medical Council ha.'< come 
into existence. These rules which have been 
impleaded against me and which were 
published in the Calcutta Gazette of the 
drd June 1914, caunot have anything to 
do with my right to have my name entered 
in the list of persons qualified to be register- 
ed under the Act. 

The proviso to section fi deals with tbe 
first election. It speaka of persons qualified 
under the Act and the qaalifi^atious are 
set out in (be Schednle. I am daly quali- 
fied and entitled to claim registratioo lo the 
preliminary list. Tbe effect of tbe ooostruc- 
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iloQ which the lower Court bee pat on lie 
roles (which say that the list when publisheil 
shall be final) would be that the L>cal 
government in framing rales will i>e entitled 
to abrogate the nnitoulted C|a4li Heat ion 
which ooder the Act ( have. 

Under section 33 (1), the Local Govern- 
roeni is empowered to frame roles rcgolat* 
log the qaaliScatiou of persons to form the 
Electoral College for the Bengal Medical 
Conncil. This the Government has not 
dune. They have issued rates under the see* 
tioQ which deals svitU the Cooncil after 
it has come into existence. The proviso in 
section d with the Sohe<lule, oiakes it quite 
clear (and it is admitted) that 1 am nealilied. 

The rules pleaded io extenuation of their 
condoct do not apply. That is my first 
contention. 


8«cund{ff. even assuming that the rales 
are valid, I can aali your Lordships to 
eo^ct what is evidently a mistake. 

[WoopRuVPk;, J. — Where is it said that the 
rales published are final 

It is in the rules. 

The roles say that the Returning 
Officer shall consider objection*, etc. It is 
imperative tJiat the lletarning Officer shall 
coDsider objections. 

[Woouaofvs, J. — Role 4 is subject to 
o. They are conclusive as lagards all matters 
which have been considered. ^ 

Tes. 

The rules frsmed under the Act throw 
on the Returning Officer en obligation fo 
comidet all objections and where that 
coarse has not been followed, the rales 
cannot be final. 

ifr. JS C. llHUr, for the Respondent. — 
i may mentioQ to your Lordships that this 
^int that the rules have not been pniperly 
f^iced, was aevei* allwled to in the Court 
of 6rst instance. Thie is the first time that 
1 hear this objection. 

Mr. NftHo '*. — I have giv*n notice of this 
^nnd. My second ground is strong enough, 
there has admittedly been a mJatukc. My 
client is undoubtedly iiaulilied under the 
•Act, and I can ask your Lordships to 
correct it, 

[Wooosorre, J.^Is it admitted that the 
t^tuming Officer omitted to consider the 

objectiooM 


li'ji 

Mr. — It is admitted that so far 

as rog.xrd*! his qualification .as an L. M. H, 
of the Calcutta University L clause (o), 
srrthm 4 1, there w.as a mistak**; bat ae 
regarils his qualification under clause (d), 
section 4. it was duly uoiwulerud and the 
Krtuming Ollicer held against him, 

Mr. .W/oif. — I am ©ii(itleil to come liui'e 
fur a mandaiQUH. 

Refers section *i7 of the Medical Act, 
which bars proceedings in Court. If the 
action applies to my case, [ am outside 
it, because It is a case of njuission. 

Setsimflft, it is not an art done by the 
Local (Tovernnient, but an ollicer rieated by 

the f«ocai Govemroent for carrying nut certain 
pretimirmry purposes. There ore i>ections in 
the Act where acts contemplated to be done 
by the Local Goveiniuent uro to be 
found. 

Sections 2b and 27 refer to statutory pisj* 
liihition with regard to the acts of Oovernnient 
other than the preparation uf the piMsliminary 
li»t. Theae sections ire not intended to ap- 
ply hi anyth iug anterior to the creation of the 
Cooncil. Kveu taki!)g the wi»r«t >iew, the 
oiuieaion i‘<»>np|R(r>etl of, ia not an omiseioit of 
(he Local (Government hut of the Returning 
Ollicer. 

To auiu up. 

If the Act give* the right, no rulu framed 
under the Act can take it away. 

The mere publication of a list without 
considering the objections cannot make the 
list final. Supp<'*« by a mistake of the prin- 
ter, pages of tho list are onntted; is it tn be 
a.*vid that there is no remedy and tho imper- 
fect list it finHiy 

Refers to section •^ of the Specific Relief 
Act. 

I .^Voopl:oy^a, J. — The Medical Act is u 
Bengal Act, con it interfere with tho 
right of mandatuusl*' 1 believe, there Imvo 
been cases. 1 

Onr case is that no Renogal Act can take 
away a right given by an Iniporml Act. Cites 
Jtufi PnMifnr>i»g v. SectvlHry of iMtUa 

( 1 ). 

iWoooaorKS, •!. (to Mr. Mittor). — Vour 
contention is that the right of nmodumns has 
been taken away.) 

(I) 2? U. m 04 p. 4toi ^ i^ozn. L. IL •!;}(. 
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Mr. Mittfr. — Tlie whole j a risd lotion of the 
Courts has been taken away. There ia 
tlie Act of Parliament which aathorisea the 
Local Government to repeal or amend any 
Act passed by the Government o{ India 
( 5 :^ and 56 Viet., Chap. 14, section 6). 

[ WoODHorrt, J.-^Then the point woold be 
that if this mandamus rested on any power of 
the HiR:h Court derived from the Charter, it 
could not be interfered with, bof this power 
being derived frxn the Specific Relief Act 
passed by the Government of Indie, it can l>e 
taken away.] 

Mr. Mittfr. — Yes. That is the point. Tl»e 
whole Specific Relief Act can be rep«a]e<l by 
the Local (fovemment under the authority of 
the Parliamentary Statute. Referrs to 
Bmpreu V. BuroA (2). This point was feebly 
suggested by ray friend in the Co^rt below 
and at once withdrawn. 

Mr. yorhm.— The inherent jorisdic* 
tion of the High Court cannot l>e taken 
away by any LegiHlnturc in India. The 
relief given by the fitrpus still ex rate in 

spite of (he Code of Criminal Procedure. So 
the relief given by a writ of otandamns alill 
exists. 

Refsrs to section 27. 

What is the power conferred on the Local 
Governments It is the power conferred by 
section to frame rules. That right they 
had. Some person other then the Lcr?at 
Government proceeds to do an acl. That is 
not an act of the Local Government which is 
protected by the section. 

[Woopaorrs, J. — Assuming for (he sake 
of argument that Mr. Norton was right in 
his contention and could show that these 
roles are ultra viret, would yon still contend 
that section 27 stands in hie wayVl 

Mr. iUtUr . — 1 will deal with this point. 

hfr. Norton.— Your Lordships have power 
to ascertain whether an set done was done in 
pursuance of the powers conferred by the Act. 
Jf your Lordships find that it is not so, then 
you have power to interfere. 

Under the Act, the Retorning Officer has 
no discretion. If a man has got the qaallfica* 
tion required by the Statute, lie is bound to 
return him. 

(2) 4 0. 172: S J. A. 17& 8 C L. fi. 197: 8 S»r. P. 
0. J.S8«8 Satb. V. 0 J 856: 2 log. Jur. 61^2 
Sbene L. B. 98. 


For the meaning of final and conclusive, 
see BiHtrd of EtlwatioH v. Ricf (3). Discretiou 
must be exercised genuinely: Leslie irtflamev. 
Haiwi Thomas Giddy' Slil*f v. Gal<nekl(5), 

It has been said that the question whether 
I wa^ qualified under the Knglish Medical 
A<*t (l^'Sb) was considered and decided against 
me. Your Lordships will see (hat the decision 
was arnve<l at arbitrarily. I was not heard, 
no explanation w’as taken from me. I was 
entitled to be heard. Refers to the EogHsh 
Act. 

^(r. Mittfr . — This pi>int was not pressed in 
the Cnurtof first instnrice. I do not mind if 
your Lordships decide the point, bat it is in* 
convenient if points not pressed in the first 
Court, are taken and pressed in the Appeal 
Court. 

The nlijectioii im that the rules are bad, be* 
cause published under su bisection (2), section 
H3, and cannot have any appl'Cnlion to the 
first election under tho Acl. 

I WtMUiROKre, J. — The application is on 
the assumption tlut the rules are good.] 

Yes. In that case, he mutt submit to bis 
application being dismisRed and then apply 
for an injunction restraining any elsction. 

In a writ of mandamus. Ihs duty must 
be clearly ir.canibent on the public officer. 

The question of the validity or other* 
wise of the rules is hardly a matter within see* 
tion 45 of the Specific lielief Act. 

The present rules are copied from the rules 
framed by the Government of India to n* 
gulate elections to the Supreme Legislative 
Council, so your Lordships' decision, if yoo so 
decide, that these rules nre ultra circs, would 
in one sense affect the Govermseot of Jndi* 
rules. Yoor l^ordships will not go into that, 

for in that case, the Government ought to have 

notice and for the matter of that, the Govern* 
ment of India .should also be before yon. 

The whole scheme of the Act is that the 
joHadiction of the Courts is ousted. 

(3) (l«ll) A.C. ITft fiO 

68®: 75 J. P. 398; 9 L. G. R. W2{ 65 S. J. 27 T. u- 

B.m - , 

<4> U Ua. Cm. 6C9: 16 C. W. K. 689< 2i M. I* 

94; 10 M. f.. T. tea. ^ 

(5> (1904) 1 K. B.euse p. t2b 
esj.p. 1M,88 w. B.49t;$0L T. 497; 90 T. U »• 
tilA tL. G. U.d41. 
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Seciiona 17, 23. 24, 26, 20, Anil 27. The«e 
Ar$ thA sections it will bo necesa&ry for roe 
to refer to. 

Uitder the Act, the Courts have no juriS' 
diction. Secondly et^der the roles, if they 
ere valid rules, the Courts have no jar indict ion 
in respect of anythuig: done under the 
rules. 

If role 16 is a valid rule, thr armament on 
the other side At once falls to the ground. 

[Mr. CAoirnrcnV/.— Assoming thAt the 
rales are VAlid, rales 16 and 16 do i»ot 
apply to the proviso to section 6 or to rules 3 
and 4. bat (hey apply speciScally to rule 6. 
clause ^ 2)1 nnd rule 10. eUu<«e {4).l 
There is no limitation as to the application 
of the roles. 

The Returning Officer had no pt^wer to 
correct the mistake. The only course left 
to theca was to go to (he Local Govern* 
ment. 

[WoopAorrAi J.^Oouhl they go to the 
Local Government*’' Under whnt sec- 
tioD?] 

Under stclion 16 of the rales. 

So far as the Returning Officer is con> 
ferned, section 4 is conclusive. The words 
deemed to be final and conclasive" are 
stronger than final and conclusive." Whe- 
ther final and conclasive or not. they ahall 
be by a fiction deemed to be final atxl con- 
elosive. Cites In rt Hadhigh i'ntiU Hold 
iff nee Ld. (6). 

Mr. CTidkmartt in reply.— My friend 
aseomes that we have been proceeding on 
the validity of the roles. That i.a not so. 

My application is^put me on the list under 
the proviso to section 6. 

The rules have been set op in defence by 
the other side. 

Section 27 can only apply after the Council 
has come into existence and a Registrar 
has beeo appointed. 

I do not rely on the rules, but even 
regard being had to roles 15 and 16, it 
appears that they were necessary because 
section 27 did not apply. 

Aa regards appealing to the Local Govern- 
ment, where is the provision within the 
foot corners of the Act of appealing to the 

<u) (1900) g Oh. eipi ee l. j. qa. 68 I: 63 l. t. 
40'^ 16 T. L. U. 466. 


Local Government in case there has been 
a violation of the proviso to section 6? 

The Local Government has power to ap* 
point any one to make up a list under the 
proviso to section 6 and if my name is omitted 
therefrom. I can come to 3*aur Lordships 
and pray for relief. 

JUDGMK.VT, 

WoooHorrt. J.^U has heen pointed out 
to us on behalf of (he appellant that the 
rales were published under section 3.3/2' (-i) 
and it has heen arciied that danse (o) refers 
to the election after the Metlical Council 
has come to existence, and not to the election 
for the pnrpose of bringing the Council 
I olo ex iste n c e. Th ere f. >re, i 1 1 1 as hee r» a rgn ed 
that the roles were "n/fm c«>rs.'* although 
it is conceded that they would have been 
valid, had the notification purported to 
proceed under the first clause of section .33. 
This argument was not raised in the first 
Court, but if we assume without deciding 

that the rules were nUru vir«4 ns is rori- 
tended, then the eppficatiun mu.st fail : 
lor it is clearly hased on the assumption 
that the rules were not ul/rti ri>v4. but 
that they were valid rules which bad’ not 
been given effect to in one particular by 
the Returning Officer ; for. what the ap- 
plication asked for is an order on the 
Returning Officer U> publish, by notification 
in the Calcutta Gazette as a part of the 
Election Roll published in the Calcatta 
Gazette on the I6tli July lOU, the imme 
of the applicant as a person qualified to 
vole and to do all acts and thinga neces. 
sary io that behalf. Whereas, if there 
were no valid rules under which the 
election took place, the remedy would uot 
be mandainus, bat if there were a remedy 
at all, it would be ia the nature of au 
injanctioo staying proceedings which were 
challenged on the groand of tbeir io. 
validity. It is quite obvious to me that 
when thie notice of the applicant was 
jsaoed on the 24th July 1914, it was not 
ioteaded to dispute the validity of these 
rales, bub to proceed upon the a.ssamptioa 
that valid rales bad not been given effeet 
to. I need not further consider this matter, 
becaosa it was not argued in the Court 

of first insUnce. and the Local Govern me at 
who would be affected by any decision aa 
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to the vnlidity of iUe roles wLicIi tbey 
have pttUliKheJ are hot before the Court. 
This ovgumehti in niy upinion, faila. I do 
Tiot vt\A> to eKpred'i any opinion upon the 
argument it?elf »:< to n'hether the rales 
are or are not •ittrn nn**, for it is not 
neueasary to do so. I may note, however, 
timt it is pointed out on behalf of the 
respondent that these rules in the Ueniml 
Medical Act are in the sane terms which 
govern the election in the Cooncil of (he 
Government of India. Assuming then that 
the rules ore valid, the ((uestion is wheiher 
the applicant his made out a rase. Now 
uuder rule 10. the decision of the Local 
Governmeut on any <|ueatton that luay arise 
as to the intention, construction or appli- 
cation of these rules shall be dual, and 
under section 27 of the Act, no suit or 
other legal proceedings shall lie in respect 
of any Act done in the exercise uf any 
power conferred by tlie Act on the Local 
Government, or the Council or the Hegi.s. 
troi'. The act which is there referred to 
is nut one done by thv Local Government, 
but done in exercise of any power conferred 
by this Act on (lie Local Government. 
Moreover, what is referred to in the notice 
is not ail omission, even if thet‘e is any 
force in the contention which distinguishes 
between the words "act" and ^'omission." 
It haa been conceded on behalf of the 
applicant that the object of the Act was 
to oast the jurisdietioM of the Court. Dut 
it has been submitted to US that this was 
the intention of (he Act when and after 
the Bengal Medical Council whs constituted 
and that the Courts were to exercise juris- 
diction up to that point. 1 cannot myself 
believe that this was the intention. 1 need 
not dwell upon this part of the ease 
because I agree with Mr. Justice Cbaudburi 
wbo would have been, as be says, willio^r 
to have acceded to the application, if fae 
thought that he could nuder the law 
possibly do so. I agree with him that i( ie 
not open for us to interfere. On the facts, 
it has been conceded (bat the ce«e is « 
bard one, beesuse (here is oo doubt that 
the applicant is a person who is goaliKed 
to be registered noder the Act. It is 
admitted that be ie a Licentiate in .Medicine 
aud Surgery of the University of Calcutta 
The fact that he was a Licentiate in Medicine 
aud burgory of tbe Cuiveraity of Calcutta 


was not considered, with tbe result that 
Ins neuiH was excluded fmm (he list As 
Mr. Justice Chaadhuri has pointed out, it 
was owing to inadvertence that the name of 
the applicant had been omitted from the list. 
I think, however, (hat there is much force 
»n the contention that after the list bed 
been published under rule 4, it was final 
nnil cnr.cliisive. and the Returning Officer 
was fHHetHs *dhV/o. 

Mr. Mi((er, who appeared on behalf of tbe 
•'e<ponden(. p<.intcd out to us that under 
rule Id, (ho Local Government has power 
il^ide questione arising as to tbe 
rnlontion, oonseruction or application of these 
rnlesc, and certnioly it ie a question of 
coiwlruftion of these rules as to whether 
or not there can be said to be a final and 
concluMvo piiMicatioii under rule (4), so 
fur ua the applicant is concerned, seeing 
tImt (here has been no consideration of 
his case, as 1 have already described, under 
clause (3). Kor, it may be reasonably 
conlcnded that clause (4) is to be read as 
subject to clause (3), if effect is to be given 
lo both provisions. Tbe only remedy which 
appeal's to me (o bo open to tbe opplicant 
IS to represent bis case to the Local Govern- 
meul. 6o far as we are concerned, we 
have no jurisdiction to interfere. The 
result is that this appeal mast be dis- 
missed. No costs are asked for. 

Cose, J, I tigrec. 

Messrs. Rtal //*«(/♦, Solicitors, for 

the AppUcant, 

Mr. y/. AV^trew, Govern merit Solicitor^ 
for (he Respondent. 

Appeal 


COURT OP THE BOARD OP REVKNUK, 
I'XITRIJ PROVINCES. 

RevfisrB Stco.ND Am;*!. No. 2 op 1915. 

April I, iUlb. 

Prwca/;— Mr. Holms, S. 3f-, and 
Mr. Cumpbell, J. M. 
inSHKSHAU PATHAK PLiisTtpr— 

ArpBLLayt 

versus 

RAM PRASAD PATHAK— DfiPBBOAyT— 

ReSPONOE.NT. 

0. P. Ael {Ul •. 
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BISBISBIR PATRAK 9. !UU PRASAD PATSAK. 
tf und*f>pnpntttiry right in apeeific plota^ $ttit 

Etld (per Soim«, ^j^Aa Application to par- 
tition apaciOo plots held in an uadcr-propncearj to*i«rc 
dooa Dot lie io tbo Rcveouo Coart. Xp- ^ S>1 

if«id, por Conipbefi. X VO’^Ab application to 
partitioD apocido plots bold in an uador-prepriotai y 
toaure od which no rareDoo Is assessed can lia la 
the SoTODua Court [p, 64o. col. 1.) 

Second appeal fmm an oMei* of thn Com- 
miaeioner of the Fysabad Di vie ion. dated the 
Uth May 1914. 

ORDER. 

CAtiPBBLL, J. M.^I am QQable to agree 
with the Hnding of the UocncDiaeioner that 
specific plots held in a nder* proprietary 
tenure on which no revenne is a^^'ised 
and which are not part of a iNoAnl on 
which revenue U asMssed. cannot he 
partitioQed under section ld8» Land Revenue 
Act; bat that application for partition 
should have been made in the Civil 
Court.” 

The procedure for eondocting applications 
for partition of under proprietary meat's is 
laid down in ssctioD 13d. and .sayathat such 
paitilioDs Ahall be carried out according to 
the provisions of Chapter V*l(, to far as they 
are applicable. The Hret section of that 
chapter says that '*partition’' meana the 
division of a ms^of or of a pottt^a (aoAef 
into two or more p<)rtions, and that in 
imperfeot partition” the several portions 
remain jointly responsible for the revenue 
aeseeaed. I cannot, therefore, see why 
pert of an under* proprietary moAaf shoald 
out ^ imperfectly partitiooed eoder this 
section, the under* proprietnra being jointly 
seepooeible for the rent of the part 
partitioned. 

There is no dispute in ihie case as to 
what the area or rent is of the portion for 
which partition is applied for. and the 
details of the fields aSueted are supplied 
froin the on the record. The 

partition is also not objected to by the 
superior proprietor. 

That such partitions among oodsr-proprie- 
fon have hitherto been allowed in Oudh is, t 
think, clear from So/Mcg v. lf*r Fid® 

Au«a>n (1), In his judgment in that case 
Mr. D. 0. Baillie wrote : *‘Applicatii>nA for 
partitions by co*sharera iu an under- 

<t) Belsotod DMrisien No. 10 of 1900. 

40 


proorleUry ntihnl are made as a matter 
of c«inr«e. and it has never been disputed 
that an onder.ppoprietor in entitled to 
partition a % against hia co-aharers in the 
Under- proprietary title.” 

I aroald. therefore, set a'iide the order 
of the Commissioner and restore the order 
of the Collector sanctioning the partition. I 

would hold respondent liable for appellsDt'a 

costs hoth in the Commissioner's and this 
Court, amt order him to pay Rs. 32 as 
Pleader's fees in each Court. 

Holm^, S. M.— I have looked further into 
the qoesiioii, am? a«iheiw to my finding as 
Comfois^iMijerquoted by mv colleague In 
lb"4 the Ci>iji*riMiorier of Fy sea had referred 
the question to Uovernmont in the Oudh 
Revenue Department, whether or not Wr 
ami other forms of under•p^)priatary tenure 
could be partitione*! by tlie Revenue Courts 
under the then Oudh Land Revenue Act, 

• The leply was tlnit *'as section 100 
(to which section of the pre.sent Act 
of 1901 cori’eaponils) givr^i a right to 
partition in under* proprietary muhnU, t. a,, 
sub settled «*states and these alone, section 
69 section Cs and section 69 correspond 
to sections 106 and 107 of the present 
Act) cnnimt bo construed into covering the 
case of other forms of under* proprietary 
tenure.” The Board in their deoision of 
2 1st December 190 a on petition No. 3 of 
ld04*& came to (he same conclusion under 
the present Lan<l Revenue Act. Mr. Hooper 
wrote: “The property of which partition ie 
sought is on under-proprietary holding of 22 
lupAue 1 tfiViro paying n rent of Rs, 55. It 
is no doubt included in the area of a 
Mo/irif, as are all other lands in the village 
in which it is situated, but that does 
not make it a part of a mu^f in 
the sense in which the phrase is used 
in section 100. TKo part mast be of tbe 
same nature or tenure as the whole. 
Section 13b provides for the partition of 
under 'proprietary wthaU and of mihaU 
beld by lessees whose rent bee been fised 
by a Settlemeut Officer or other competent 
authority; and io tins connection the 
word'* part of a muAa/' must be read as 
meaning pnrt of an iifUr-proprieiary 
tnahai^' that is, if they apply at all, 
a point on which I give no c.pinion. In the 
present case there is no under-proprietary 
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of >rHicH the holdio? forcoe % P^rt, 
find the provisions of Chapter VII of the 
Uevetuie Aot do not apply/’ 

Tho pai'titioning of subordinate rishts, 
except ill tho cn&e of $ub*seUled under- 
proprietors and persons holding under faeri table 
non 'transferable leasee, who owin^ to their 
peculiar position in Oadb were treated as 
9 Tnui* proprietors, ia not provided for in the 
Act. 1 have ascertained that as a rule in 
OudU partition of under •proprietary holtlines 
consisting of specihc plots is not entertained 
n the Revenue Courts, and apart from any 
legal difficulty there would be great 
administrative inconvenience if this weredooe. 
In the last year or two, hundreds of small rent- 
free grants have been converted into under ^ 
proprietary holdings by the operation of the 
law of resumption, and the imperfect partition 
of these amonff numerous owners would often 
result in fields so small that they could not 
be shown on the village map. 

Apart from the ni^aation discussed in the 
Boa«d’e Decision of 1906 referred to above 
of an nnder-proprietary holding in apecifie 
plots not being ' a part of a MoAat' under 
section 100, some oth»r provisions of Chapter 
Vn of the Land Revenue Act seem to me 
of importance in this connection. The 
application for partition must be presente<l 
by two or more of the recorded co*sharera 
in a makaf. and this must be accompanied 
by a certified copy of the annual register of 
proprietors prescribed hy section This in 
the case of iub*eettled under- proprietors or 
those holding under heritable non- transferable 
leases would be the register prescribed by 
section ^2 (h), in which section person^ 
holding mahtth or pntiis on such tenures 
ore termed under* proprietary co-shaiers or 
co-lessees. The head-note of $<i<Li»q Hnsnin v. 
Mir FAfa Hutain (1) is worded in too general 
terms, and (hat decision should not be taken 
as deciding anything more than the questions 
which arose out of the somewhat peculiar 
facts of that case. It does not seem to me 
to support the proposition that n co-sharer 
in an under- proprietary holding of specific 
plots i.s a Co -.sharer in an under -proprietary 
mnAnf- 

1 sVould dismiss the appeal with coate. 

CasiFi-sra, J. 11. — I see that such great 
experts on Oudb Law and Caetom ae the 
Jate Mr. J. Woodbum and Mr. J. Hooper 


are opposed, to my view of the law and t fee) 
boond to defer to their views. 1 think that 
the matter should be definitely cleared np 
when the Revenue Act next comes under 
revision. The question has been tbe snb- 
ject of repeated differences of opinion during 
the past 30 years. 

As the ca^e now stands, this appeal will 
be dismissed with costs. 

Appeal iUtmiftid, 


CALCUTTA HIGH COURT. 

ArresL rao»r Okjoimal Civil JoaiaoictioH 
No. 4*2 or 1914. • 

March 26, 1915. 

P/eseni:— Sir Lawrence Jenkina, Kr.. Chief 
Jontice, and Mr. Justice Woodroffe. 

KKDAR NATH MITTER— DsrsHPAirr— 
AfpeUAXT 

WitlS 

DENOBANDHU SKAHA ahd othsm^ 

P LA I HTI P rs-^ RbSPOX D BKTS . 

Aft {II ]9C»), $ V*. preiMM— 
tp fhtqite, if tc^uld Mvt fim/Wiioa— 

•rcoHvf— Cavff e/ ^rthn. 

If a «haeao bo deUvrro<1 lo a payee V wsyof 
paymeat and is reroired as saeli by him, it eperatas 
as a paymont and is an oxtinguisbrnent te tbet 
extent <n tUo ilobt, snbjsct to tlio condition that if 
upon doe ptesenUlioB tho chaqae is not paid (bs 
orttfinsl dobs retires, (p. eol. 2: p. 630, col. t.J 

Kush clioqaa sigoed by a dobtor and gissn la 
parl.paymrnt af prinetpst sad recsl'^d by tbo 
creditor as sach wauid save limitation os coa. 
(cmpialrd by tbs Drorlto to section 20 of tbe Indian 
Limitation Aut. [p 630, eo). 1.] 

If'/rtcNsic r. rjratrapsdorAaa, 0 M. 271, rsfewed 
to. 

Where there arc dealings between two parties 
which give rise to n coationoas scconnt ea that one 
item, if aot paid. thsU be aaited with another sod 
form one continaoaa Oornsnd. the whoie togeth^ 
fiwme bat one cause <it sotion and esonot be 
divided, [p. 630. coi. 1 ] 

Bm«-p t, WorHtKorlh, 18581 18 C. B. 92Rst 

L. J C. P. 2 Jar. (», « ) 40* 4 W. fi. 5‘i«, 

B. R ISOS; 107 R R. aiR, followed. 

FACTS.— This appeal arose out of a suit for 
the recovery of a eum of money claimed to be 
doe for the price of timber sold by tho 
plain tiffa.respondeots to the defendauLappol* 
Unt, including a ^um of inlerest, The fsots 
which are not disputed are that between tbe 
7th of January 190.3 and tbe 28th of Sep* 
(ember 1911, the plaintiffs sold to the de- 
fendant various quantities of teak w ood, ^ 

• The rvpnrt of this case has been take® 

Che Caleott* Weekly Notes with pemisetoia.^^A 
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woo^t imn*W()od, eto.»*f()r pncM agreed uoon 
bafeweBn the pertfe^ npereeatine Hie sum of 
Rs. ^,997'7, and the defendant from time to 
time paid to the plaintiffs between the 5th 
April 1903 and the 27th nf March 1912 
TarioQB BQins of money on aceonr.t and in 
.part-payment of the price of the (r*)***!^ an 
Bold and in aome instancoe retnrnetl to 
the plaintiffe eome of the ROo*li at» aold 
for which he was duly credited with the 
price thereof, the total credits and re* 
oeipU amoantinff to Ha. G.2SD-M-6. After 
deduct ion there remained a balance of 
Re. 3,707'9>(3 due and owiob from the de* 
fendant to the plaintiffs. The plaintiffs ap- 
propriated earlier payments to certain debits 
in order of time, ao that the earlier dabita 
were paid and satisfied, and as to the later 
debits parb'payments or payments on account 
were made in each and every year in mast 
cases by clietines drawn and signed by the 
defendant or his ageut duly authorised in 
that behalf. Such paymeotA appeare<1 to be 
in the handwriting of the defendant or his 
agent The defendant was advi*ed to sub- 
mit that the claim to recovoi' the pricen of 
goods supplied to the defendant ap to the 
16th of Deeauhsr 190^ ivas l)arred hy the 
Jaw of limitation by reason of the fact that 
on the 12th of April 1907. there was an 
adjustment of account upon which a som of 
Rs. 6 to was found doe and that since that date 
other goods were supplied underseparat^ortlers 
on variods dates up to the iffth of Seotem- 
bor 1911, The defendant was agreoable to 
pay all aoeounts after the 24th of Decem- 
ber 1909. 

On the 16th of March 19U the Hon'ble 
Mr, Jnetice Chandhuri decreed the suit and 
in doing so delivered the following Judg- 
merit: — 

This is a suit for the recovery of a 
certain sum of rooney claimed to he due 
for the price of timber sold by the plaintiffs 
to the defendant, including a «n*D for interest. 
Ihe facta of this case are not dUpuled. 
eacepfc with regard to the agreement for 
payment of interest. The plaintiffs aones 
pistol a statement of the goods 
wid and of the paymento received. There 
•" no dispute as regards them. The de- 
fendant, however, aays that there was 
no agreement for poymsot of ioterest 

alleged iu the plaint, and also relies 
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on the Statole of Tjitoitation in respect 
of the price of goods sold between 
1:114 11. S. up to the Ist 1016. 

This pttrtion of (he claim is said to be 
barred. There was undoubtedly an adjust- 
ment of accounts on the '20tli P o/tro l.ll:^ 
corresponding to the 12tli April 1007. 
PayoienU on account, howovev, contiinied to 
bo ninde by (ho dofcndnnt by Hienues. 
which, 1 find, was (liu ^.irdinary iuc(h«W of 
payment up hi *7/'Tr/<'a 131.'?. I am CKclud* 
ing from these paymento of ;smull .sums 
of luoney oM the llew-l’^<l/<l day. On the 
nfljn«(ment mentioned nbmt R«. OTiO was 
founil due by the defendant. This amount 
was paid in inatAhuents hoginiiing from (he 
]2(h April 1007 up to lat Ocfolter ?f)0S. 
There are. therefore, two quesHons to deter- 
mine. namely, (1) u*na there any such agree- 
ment fnr payment as alleged by (ho plain* 
tiffa. (*2) ia tho claim between Atorh 1.3(4 
and the let 1316 barred hy thr Stntuto 
of Liraitation, (hat is ti> say, do the payments 
by cheiiuei operate in favour of the plnlnt- 
iffn under the provisions of scefi^n 20 of 
the Tjimitalion Act and keep alive hi ohiim 
for the price of the goods aiipplie l during 
this period? So far as the naesfion of 
interest to concerned, tho specibc caKO made 
in the plaint to that there was nii es press 
agreement that interest would be charged 
afler 00 daya of delivery at tho rate of 
12 per cent. The Orel point one has to 
remember in this connection to (hat this 
was not a transact ton ss between traders. 
The defendant is a big land-holder in Csl. 
cutta and bought timber for bis own houses. 
The evidence in support of tho ogreement 
alleged in the plaint has, however, varied. 
It was stated hy the witneeses for the 
plaintiffs that it wsa subsequent to ihe 
ea r 1 ier tra neset ion that il i e m a tter of in (e rest 
was discussed, after (he adjustment of 
ChoUra 1313, namely, in or about the 
month of lik/tdm or Ancin 1314. Having 
regard to Ibis discrepancy, 1 am not pre- 
pared to hold that there was any such 
.agreement, as alleged in the plaint. In the 
books of the plaintiffs no entry appears 
showing that interest was ever charged. 
Reliance has, however, been placed upon tho 
fact that in the c4a/an« of the plaintiffs, 
a printed copy of which 1ms been put in. 
there is mention of the rate of interest 
as claimed in this plaint, the plaintiffs saying 
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that whenever gocMia were sent, aoch rhalans 
need to eccoropeny the aoode. The defend' 
nnt ))ae not pivtdoced any of the^ 
< ’(ir/<ine, bat [ consider that even if it were 
held that cAeMne soch aa have been pro. 
dueed or similar res'^hed the hands 

of the defendant they are not AofBcient 
to charee him with interest. This noold be 
ea'^ying the express agreement to pay interest 
pleaded in the ptaint. At no time was 
any ae>^)ant sent to the defendant 
mentioning the matter of intere«t. If the 
plaintiffs nr#iH} ohtitled to ii)te*^t or if they 
eonsidered that they were entitled to it and 
if there was an express agreement for 
charging interest, the books wooM certain* 
]y have contained entries relating to it. 
The plaintiffs' witness also mentioned a 
figure in the witness-box aa doe for in- 
terest which was different from the fienre 
mentioned in the plaint. He said that 
the figare in the plaint was wrong, ^t was 
perhaps calcolated on a different basis. 
Taking all these circa instances together, I am 
nnable to hold that the plsintiffs are entitl- 
ed to the interest as claimed in the 
plaint. 

‘*The next point is as regards the qaes- 
tion of limitation. Payments were admit* 
tedly made by cheques as alleeed by the 
plaintiffs, and the qaestiori for tny determi* 
nation U whether a person drawing a cheqae 
in favour of hie creditor, by the fact of 
drawing such a ehrqne, can he said to be 
making a payment the fact of which appeare 
in his handwriting, Now so far as the 
word 'pnyrntni' is concerned. Lord Campbell 
in construing 9 Geo. (V. c. 14. seotioo 1. 
held that the word payment’ wes used by 
the Legislature in a popular sense and cited 
Justice Maole’s dictum in the case of 
Maillard v. Duke of A^yfe(l): Payment 
is not a technical word; it has been 
imported into law proceedings from the 
exchange, and not from law treatises.’ So far 
as the Contract Act is concerned, payments 
may be mide in varioos ways. See seotion 
60 of the Contract Act and the illostrations. 
It was held in ChoirHhrani y, 

lehan Ckundor if op (2) that there was no 
particular mode or form of payment which 
was specified in the Limitation Act. mat 

<1> (ie4S C, Ueo. 4 Cr. tOi 134 6 R 801 at d SOA 

(3) » I. A. 95 sc p. I 0 l 8 -4 C. \7. K. 402j 25 0 6*4. 


there were matiy modes in which paymepts 
night be made. In Karipappa ▼. Rachapa 
(3), it wae held that a settlemeut of 
account WHS a payment. The question is 
whether a cheqae so drawn, paid and 
hononred can be considered a payment, and 
if it is a payment, does the fact of the 
payment appear in the handwriifog of the 
debtor? I would not have entertained much 
doubt abnot this point, had it not been 
for the decision of a very eminent Judge 
in Madras in Morkentie v. Tiruvonoodnihan 
f4) where it waa held that a cheque was 
only an order for payment, that it did not 
evidence any payment at all, nor did it 
ahow for what purpose the payment was made. 
This rase, I find, wae considered by this 
Court in WusdAarffAer Ai/oh y. S^ifretfirp 
of S/o/e (6), when Mr. Justice Banerjee said 
that he was not prepared to go quite so far aa 
the Madras case did. So far as the pay- 
ment by cheque is concerned, it bfes been 
held in a great many cases to be a pay- 
ment when the cheque Is honoured. In 
Carrie v. J/i«a (6), it was he d that a 
security uf that character was taken as 
money’s worth. In Irvinu v- Frifc^C?), it 
wae held that the date of payment by a 
bill drawn is the date of the delivery of 
the bill by the debtor, not the time its 
payment. In various cases it was considered 
to be a conditional payment in the event 
of its being dishonoured. I will only refer 
to the esse of T rnep v. Dod^rell (8) iu 
this connection. I consider that a cheque 
drawn by a debtor in favour of his creditor 

specifying the amount to lie paid which is 
in part of the claim then outstanding against 
him, is a payment the fact of which appears 
in the handwriting of the debtor and, 
therefore, 1 will allow the plaintiffs' claim 
to the extent of Rs. 3,707-9-6, the amount of 
principal with interestatfi per cent, on decree 
and c<>sts on scale Mo. II, *> per cent, on the 
amount pending suit. Interest will cease to 
run on the amount paid into Court from the 
date of such payment.” 

(9) 94 8. 493 at p. 49); 8 Bum. L. R. 379. 

(4) 9 M. 271. 

<«) 6 C. W N. 218. 

(6) <CS75‘ 10 Ex. 157 at p. l«tt I Aup Cn* 

ri < H.37) 7 tf 4 W 90; 7 L 4 Ef. 2'; IW *• ** 
lOWfc SI. 4 H. SIS. 4 R. .. 51) 

9» (18941 3 Ell, A m. I * » Com. L R. 
i. Q. B 1 «7; la Jar laTj Hi B B. 1091} ii 
(o. s.) 8S; «7 R. R. 409. 
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Against this jadgment ths dalandant 
appealed. 

Mr. S. R. Das (with Mr. A. Ruskl)^ 
tor tbe Appellant. — A eheijns is not a 
payment, it is a aere order for payment : 
|l/n«A:en9»'* t. Timv^gadaihan 4 and Ham 
Ohandar v. Chandi Prasad (9). Ai any rale 
it caooot he relied npcm aa a part-payment 
within the meaning of seetion 20, f^imita* 
tion Act, hecaoae payment by cheque in mit 
an oat aod'out payment bat at moat a 
conditional payment. The true teat U 
whether it will aapport a plea of aatiafac* 
tion if a eoit were broaght for the recovery 
of the amooQt [ l/tibri* v. kl/a4rr(10) aitd 
Myhn V dMsaoi Madan (11)]. A cheque may 
be a good payment for certain purposes, 
bat it is not a payment for the purpoAtt of 
section 20. 

CJbnmks, C. J.—fs there not a distinc- 
tion between payment by way of advance 
as loan and payment in discharge of a 
debt?] 

Mr. 3. R. Das^None on principle. 

Marreoo v. Richardson (12) can be 
diatingaisbed, as there the Judges were 
considering the meaning of payment from 
the p>inl of vievr of limitation which pr«« 
vails ;n Rugland, which only reqairee sncb 
a part-payment as wo Id imply a promise 
to psy. 

The next point is that the proviso to 
MCtion 20 requires a fact of payment appear- 
ina in the handwritmg of tbe person actually 
making the payment. Here the per^m 
actually making the payment was tbe 
and not the defendant. 

The next point is that a tradesman's 
aeennnt of eooda supplied ia tiot one account, 
but each item cnnatiiatea separate runtrart 
[aWoowne Singh v. Knsi-i Bangal ( 3)\ 

[JiXKiHs, C. J.— Do you aay that the 
tradesmen coaid bring a« many suits as 
there are items in the account ?) 

Mr. S. R. Dtu.^Yen. 

Mr. Af, Zarab (with him Mr, B. t. htiiter) 
for the Bespoodenta. — A cheque is payment 


(9» 10 A. 80»i A- W N. (ia07) 40. 

y0> ( 8' 7) 8 B*. 163. W U J. B«. 70? Irt U 

(>1) 80 V. 83^ 10 u L. J.OO. 

_ U^) {IWd) 8 K. B. 084; 77 L. J. K- B. 8W; 00 I 
T.4«ft8*T.L.B 024. 

<i9)U W.B.eZ9. 
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Qiilesadishonoared: Marrero V^BirJiardsoH (12), 
Tn re BostceH^ Hf^rriliv. B«vu>*fl(14) and Felix 
Hndlev Camf-any v. Hadley (15). In this case 
the cheques were hori iured; therefore, payment 
wsa made on the dates the cheques were 
made over and accepted. A fresh period of 
limitation ran from each of the aaid dates. 
The making over and acceptance of the 
che ues constituted the payment. The 
defendant made over the cheques and, there- 
fore, he was the person making the paymenl, 
and not the Bank which paid the amount.^ of 
the cheque. Tl»e defendanc's signature on 
the cheqaes satished the requireaients of the 
proviso tti seclion 20. 

Th* payments by cheque* wvi'e not ap- 
propriated hy either party. They weva 
generwl payuenis on account and reduced 
the balance of the account. All the unpaid 
items in the accoant were saved by such 
paymenta [ II v. Ri/le.- (lb)l. 

In Mackenzie V. TirureHi/iula/hna (4), tha 
enJnrsemeiit was not proved and it was not 
necessary In decide whether payment by 
cheque was a payment. The opinion ex- 
pressed WA* mere tibifer and is erroneous. 

Mr. Has, in reply, referred lo Oarden v. 
Brncn ( 17) and sectiun (il, Indian Contract 
Act. 


JCDHMKNT. 

JcHKiNS, 0. J. — The only question that 
tises in this appeal is whether a cheque 
'iven in part-payment of principal is aulB- 
ieni to take (he case out of the liidiao 
iutute of Tnmitation havinu regard to the 
erme of section 20 of tnat Act. 

The facte are not in dispute. And if the 
heque is sufficient for the parpo.>«e of sectioo 
then this appeal must fail, 
it seems to me clear that rf a cheque be 
lelivered to a payee hy way of payment and 
a Tweeived as such by him, it operates aa 
payment and is an exti. rdabioent to that 
xtent of the debt, tlioogh this ia no douU 
nhjeci to a eonflition sub<equen( that if 
ipon (be presentation the cheque is not paid 
Ite original debt revive*. There is no 
aneation in this case that the cheque upuo 
( At (1U06) e Ch. SAP p. SvCh 75 U J, Cb, 234^ 94 
T i-W* 22 T. L. a. 247. 

8 0b-6S05«7 ti.J. Ciu (304.70 L. T. 

47 \V R. 888. 

( Sj tiS&M) 0 Gl. 4( Bl. 506; 8> L. J q. B. B‘7; 8 
J (a *.) SS7j 10 K. R 053; R. R. OVl. 

{ 7) ^ 868 37 L. J.a U2i3 C. K 80C; 17 b. T 
4*. 10 W. B. 806. 
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pre«entalioii an as not r^'6. in fact, it was : 
and s<> there was payment in the fullest 
sen5o Af the term, and thus a part of the 
priiicip 1 of the debt bos, before evpiration 
of the pres-rihed period, been paid hy the 
debtor to the creditor. 

Then, it is faid that the proviso to the sec* 
tion has not been complied with. That 
proviso is that in the rase of a part'pay* 
loent of the princirsi of a debt the fact of 
the payment must appear in the handwritiog 
of the person making the same. If I am 
right in the view that the cheqoe actually 
was a payment, the very payment wee in 
the handwriting of the person making the 
same. 1 cannot for a moment suppose that 
this proviso was inserted as a sort of a trap 
to enabk debtors to escape from the result 
of what Ihey have done, and yet that would 
be the practical result of the argument ad. 
vunced Oh behalf of the appellant. It 
seems to me that the words of the Act are 
omply satisHed by the circumstances of 
thie care, and I say this noewithstanding the 
decision in the case of Mark^usie v. TirH- 
vtuQadn/liQtt ( 4 ) which is capable of distinc* 
tioh from the present. 

A point WQS made before us as to the 
appivipriatioh of payment and tlie nature 
of the plaintiffs* claim. This has not been 
made a ground of arpeal. Kut even if it 
had been, it scetos to me that it is valueless. 
It res^s upon the suppoaitioo that where, 
as here, there is a conli noons account, there 
is a separate cause of action in respect of 
each item. That seems to me to be Quite 
opposed to the proper character of such 
accounts. In v. M^orthtwtk (18). 

it is said on the strength of the pi evioos 
authorities that *'where a tradesman has a 
bill against a party for any amount, in which 
the Items ere so connected together that it 
appears that the dealing is not intended to 
terminate with one contract, but to be con- 
tinuous, so that one item, if not paid, shall 
be united with another, and form one con* 
imuona demand, tbe whole together forms 
but one cause of action and caunot be 
divided." 

Id my opinion the learned Judge was 
right in the conclusion at which he arrived 
This appeal is dismissed with costa 

lU) (I 8 BB) 1$C. B. 32Satp.3S4: 9f. ' L J r t> 


Woopuorre, J.— i scree. 

AfT^nl dismiMfi. 

Solicitor for the Appellant; Babu Hirendra 
Xofit 

Solicitor for the tUespondents: Mr. If*. Oi 


.MADRAS HIGH COURT, 

Sti’OMO Civil Appkal Xo. 841 or 1914. 
November 8, 1915, 

Pr^nti — Mr. Justice Sadaiiva Aiyar and 
Mr. Jnatife Napier. 

CHINNAPPA THKVAN *np others— 

De PINUAI^ A m LI.ANTS 
VPr<t« 

PA^HANIAPPA PlLLAI-PuiHTiyy— 
Rcspokorkt, 

.irt (ir 78 (a>— 

cirminl tnoif^nffc (m iihefhs^ 

pf. 

Tcii*iK<ic>i vrrsi«>ii by a niortgasr^ in pe>i»eMinn are 
UiHihiiroM the mi>rtin}ror cv«ii nftvr Oiv redemption 
nf 111# morti^ffo it) »n far (Mt the relnlionohip of 

lamlhinl and tenaiit ctMiimurs fp. CN|, c«j. 2.] 

A portuii, tiiercrMK*, n\*Iiu !• in poitoioioo ai a 
tviMDi frtMiiyvar to yvir itnOvr a mnrrgagco onil who 
oonliniwd in pooarMionnftorlUi' miwtirntfc io rcilcrmed 
by tbe owrH*r, kUoiiM be drenied to be s lonoot from 
year to year uMiler llie owner theresfterwarda in Head 
of unilcr the mortftjfee. Cl»- cni. 8.] 

Shfttati V. Chickny« f/rpoJr, 2i» U. DOTj 
12 M. b. J, I IfHCoffrrter nf Htt/i/i r. SepnsM OAamt, II 
Ind. Cm. RITi 6 1. 1. J. M)2. followed. 

Where, in (lie deed of h-demption llie muii* 
Cayve dmuctiI (he nior(jfS|nw (hst ull hii ilh* 
Tnurt *•»«*•> riiHite in (lie m<*rtflaged property bsd 
^•n exiMigiMilieil anil that tl;eriAf(e the m6r(gagoP 
(owijer) wa» (« nb(aio rei«(» from Ih© tenant* who 

»j » " M inin I he UimJs hy Ih© mortifagOo: 

IlftJ, (tio( tlie right of the mortjngeo M iho 
teoanu* l©»*ur bersme iranaferred to ih* mortgagor 
and he waa entitled (ocriet them. [p. ^1, col. 2.) 

Second appeal against the decree of the 
Court of the Subordinate Judge of Sooth 
Malabar at Palghat, in Appeal Suit No. 885 
of 1913, preferred against that of the Conrt 
of the Uiatrict Munaif of Palghat, irrOrigm*^ 

Suit No. 42' of 1912. 

ilr. P. /^ppu Xttir, for the Appellants* 

Mr. 0. K. Ananfhakrithna Aiyor, for the 
Respondent. 

JUDGMENT. 

SiPASKA Aiyaa, J The defendants ate w* 

eppcilanfs. The plaintiff la the yenintoftha 
plaint lands. Aoganua Modali became the 
ieesee in 1882 under Exhibit 0 ireB>Ihf ^ 
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raort^Kee, Chion^sawm)' Pi) Ini. Th» 
ftnmi redeemed the mortage in 1893 (see 
Exhibit G exeecited hy Chmna8n\vmy Pillei), 
the mortgagee having continued in poseea* 
eioQ even after the redemption of the 

}enm title by the jenmi in 1893. The 

defeodante eet op title by adverte poexeseion 
from 1893. The qaeetion. therefore, le 
>vbether persons who were in pnasteeion 
aa tenants from year to year nnder a 
mortgagee and who continued in pna&ee- 
eion after the mortgage was redeemed by 
the owner ahoald he deemed to have been in 
adverse posaesaion from th* date of the 
redemption by the owner, or should i>e 
deemed to be tennnte from year to year 
liader the owner Ihereatterwards instead 
of nnder the mortgagee. In StAamma 
Shellatt V. Chickayn (1). the follow* 

lag paesagee occnr at page 512: 

' the present case, on the footing that 
the defendaoU were let into poeeeaaion 
by the mortgagee, whether as tenants from 
year to year or professedly as tenants with a 
permanent right of occupancy, the tenancy 
between them and the mortgagee woald have 
coaiiaued until the redemption of the 
mortgage in 1894, and such possession 
eannot be adverse either to the mortgagee 
or mach less to the mortgagor, and the 
plaintiff's cause of action would have 
accrued and the period of limitation com* 
meooed to rnn ooly in 1894, if mek Ututncy 
ceoere 6y Me mere fort of redempfioN, or 
sobiequent thereto, when the term of notice 
to quit bad expired, if Me right tiev xhoufJ 
&e Mot a lease p<ren by Me atorfpapee, oe 
^*ng Mciiienlel to the m<inagrm4nt4 ff tht 
flvertpaoed property, is 6indtNg upon Me 
7nortyagor—Qt any rule, oe n fetiee fmm 
gear hi peer, untit hr deterruines Me eame." 
Though the alternative view pot forward 
in the italicised portion is not stated 
definitely to be the right view, the inclina- 
tion of the learned Judges seems to tend in 
that direction. Section 76 (<i) of the 

Transfer of Property Act also says that 
a mortgagee in poaseasion mast manage 
the property as a person of ordinary 
prudence would manage it if it were bis 
own, and the granting of puttvmi hy an 
Uafmctuary mortgagee is not contended to 
be imprudent management in Malabar. In 


CoWector of Basti v. Santa « Oharak (2), 
Piggotf, J., saya at page ^00 : “f do not 
see how it can be held that the defendant 
in the present case became a trespasser 
liable to ejectment . . . from the date of 
redemption of Mr. Churcher's mortgage, 
unlesa the Court is prepared io hold that 
the same would be the case with any 
tenant of agricoltuml land to whom a usufruc* 
tuary mortgagee had granted a lease dui ing 
the period of his mortgage. In my opinion 
the correct view is that tenancies thm 
er*'afetl by a mor/gopre /» pita^essum aro 
bin'I/HQ (»M the iU‘‘’r/g-ig»r tt/lt'f ivdoiiplnm 
of the uivrtyiige, in m /Vi/ Mur /ht t'ctnlion* 
gkip uf tuHiforit ini't ft'uaiit Continuef,, 
and that if the muitgogor desires to 
bring the tenancy to a close, he must do 
so by a regular suit under the Teaaucy 
Act." 

In the decree passed in a redemption suit 
(see seetiuD 92, Transfer of Property Act) 
the mortgagee is direcl«<l to deliver up to 
the mortgagor on redemption all docii* 
menta in his possession or power relating 
to the mortgaged property, In the preseot 
case, it appears from Kxliihit G itself that 
the mortgagee assured the mortgagor that 
all his (the m«>rtgagee's) rights in the 
mortgaged property had been extinguished 
and that thereafter the mortgagor (owuer) 
was to obtain I'ents from the tenants who 
had been let into the landa by the inort* 
gagee. Thus under the terras of Exhibit G 
itself the right of the mortgagee as the 
defendants* lessor became transferred to the 
itnmi. 

The lower Courts having found that the 
fen mi (plaintiff's predecessor* in* title) had 
DO notice of the defendants’ setting up 
of adverse possession within 12 years 
before auit, the suit is not barred by 
limitation, even if it is held that a tenant 
by setting up adverse possession to 
the knowledge of the landlord can pre- 
scribe for an adverse title from the date 
whea the landlord gets such a definite 
'notice. 

The decrees of (he lower Courts are, there- 
fore, cootirmed and tiiia second appeal will 
Staod dismissed with costs. * *** 

Navi SB, J. — I ngroe. 

AppfaX tlumiifet]. 


(1) 26 U. 607i 12 U. L. J. lid. 


(2) 11 lod. C»«.S17: ^ 4. UJ. SOS.- 
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BARK AT BAU V. ANAJ4t UAfcC. 

PDNJAB CHIEF COURT. 

First Civil Avvaal No. or 1913. 

Jaoe H, 1915. 

Prtsentx — Mr. Jusiice Sbadi LaI Bod 
Mr. Joatice Lealie Junaa. 

BARK AT RAM— PLAisiirr— ArrBLLAXT 

vtrsu4 

ANANT RAM — Dtr^xoAXT ReswsoBxr. 

CamIwI 4fl ■. ^PurlnerAiit, ttetrtrw 

contract FtriHi *HCfiain—Co"atrtctt*tn «/ tlum* 
iRe«^ C^nfidcf, Put^Ae ct'idettt 

aAini4«\bU—liii>ienct Act kI </ ttTVJ, •- IW— 
Co nrt, poiccrt of^Prtrtncr^h — Ai/^ncs - PIctiiI* — 
PUa raiMii Jar firtt time. nhelKer atloicn^e. 

A covenant of partnoiAliip ipvlng one pArty ih* 
right of opacifying tiia klwro of the ptoQtd tu be 
aMigoeii to the oilM^r anil nlTortlin^ baa lUc nli'.'bteat 
ioUicatioo M to the proportion ot hMs«» wliivh <»iie 
party ia to Lear io tlic pertaer»bip i» vohI f<ir 
tineertointy i-. p 4$s^l. col. I.J 

ib>niOMM»iv. ftnJ'tifOyoU. II M. follimed. 

8rr* 3dAAo>o<Atfp< Xu AM id r r. IVivrtla Ptitai, X7 U. 
iX .'tf. b. J. 4-^; New BeerOhojut Coat C'vNipuNy 

y. BuloratH Aiohala . . C 7 |. \. 107; 7 C. L B. 
Bi7$4Sar, P. C. J.140; 3 iSuiU. P. C. J. 7x7i 4 IqA 
dor. 0 lb. diatmgoidhuU. 

A Court cannot supply ilrfe«(it o< ambigiutiea 
io a douuBivut ace«'r(liug to its own Dotiuna of 
wbat ji rcaionAblv nor rnu it admit peroSe evidence 
to detormiao the intuutieu ..f lUo vsevutanc of the 
doooraoDC. Lp. QAA. col. I; |i. col. X.J 

Doric* V. iMvirr. {\Wit Xd Cb. U. 3&V; Hi U J, Clt. 
4bli A6 L. T. w. H. tMl, referrod to. 

Wkera a narteerahip \* eontecaplacvd, Uit the 
Uries the roof caonot Iw aic«rtaiuc*iJ. ike cove u at 
canuot bo taliou aa ureatiug thv rclacioaahip of priaci* 
pal and agent butwcuu Lkv parties, 0 .i.*, wl i.j 
A ploo which WU9 nitfoCtuuvd iivillier in the Conn 
below nor in the memoruinluin of appeal canuot be 
rniaad for the tint time in the Chief c.o«rt. [p. 6 h>, 
Gck. ^0 

First appeal from the decree of the 
Dietrict Judge, Delhi, dated the 15th July 
iOld, diamtseiog the claiiu. 

Mr. D. 0. Hath, lot tha Ute 51r. Peeforgi 
Dadabhoy, aud Kai Salub La la Jiofa Nepar, 
Icr the AppeJlaat. 

Mr. Brvadicay and Ubagat Oolfirui Dor, fur 
the Heapondeiit. 

JUUOMENi'.—Tbia appeal arUa'i out of 
an aetiuo brought by the appeliaot, Barkat 
Rato, agaiuMt the reepoiident, A»mnt Ram, 
for the diAeolutiuit of part oe rah ip and the 
reijditioQ of accoaote. The learued Dihtrict 
Jadge baa diemtuMed the enit on the gruoiid 
that the coutraoc relied upon by tbe plaint. 
US is void for uncertainty, and tbe main 
^oeeiioD for determination in thie appeal 
ie whether that finding sbuold or ehuold not 
be upheld. 

The dooumeat evidencing tbe oootract ie 


eeinntat pages 2 aud 3 of tbe printed 
paper.book and it ie aonecesaary to encuiuber 
thie judgment with a lengthy quotution 
from it. The deed wae exeented by Anaot 
Ram in favour of Barkat Ram and thotigh 
there ia no counterpart by the Utter io 
favour of the former, it appeals that 
Barkat Ram by accepting the dooument 
impliedly agreed to its terms. Now aaaua> 
ing that it created between the parties the 
relatit>a>ihip of partners, tbe qnestioo 
arieea whether the terms of the parttjerahip 
can be a.scertained with reasonable certainty. 
The answer to this question depends open 
the construction to be placed upon two 
claoaea relating to pr<ifits and loMes respeo* 
tively. 

The stipulation in regar<l to profits, which 
ie contained in the earlier part of tbe deed, 
runs as follows: — 

**l am only entitled to a part of the 
profits for my services, that is, I shall 
accept such amount or part of the pwifits 
which the Lala Sahib (f. e., Barkat Ram) 
will allow me.** 

This is obviously an uncertain term, and 
in view of the principle, which finds ex- 
pression in the maxim rerfnnt eot 
cerfum rtddi pntoef^ we have carefully 
exnmioed the terms of the document and 
are unable to find therein anything wbioh 
would help us io determiniog the share nf 
the profits which was agreed tu be given to 
tbe defendant. The learned Pleader for 
the «pp*l|ant wants to get over tbe difficulty 
by refsrriog us tu the vague statement of 
tbe witness Amar Nath, but it seems to us 
clear that when tbe terms of a dooument 
are ambiganus on the face of it. parole 
evidroee U inadmissible to prove the 
intenlion of the eseeucant (vide, section 93 
of tbe Indian Evidence Act). 

We are unable to accept the conteotio# 
urged ty Mr. JI»»tt Bagar that a coveosnt 
giving cue party the right of speoifym^ 
the share of profits to be assigned to tbe 
other U not op«u to tbe objection of tio* 
oerUiuty. It is bv/oud dispute that 
plaintiff has not up to thi.i time etercissu 
fab option in aecordauee with the agreeme®^ 
and it cannot, therefore, be contauded that 
the term of the cooiruct, wbioh ^ 
uncertain in itself, boa been reudert^ 
eertoin. 
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Bat the losormoaatable obstacle io the 
11*7 of the pUintiff is creeted hy the 
covenant reUtin? to losse^^. Here the 
diffioalty ie increased rather than decreased, 
and oQr observations in regard to 
the oovenaot dealing with proKis apply 
with greater fence in tbie connection. The 
'stipalatioD in regard to the share of lo»aea 
is contained io the pen;iUimate sentence of 
the docament and is to the following effect: 

Jf, in any work, sny lose ix incnrred, 1 Khali 
be liable therefor et the most to the extent of 
4 annas'’ in the rupee. Now we entertain ixjt 
the slightest doabt that this proviMon, which 
staods by itself and is not, therefore, liable to 
•be coQtrolled by the agrtenent as to profits, 
cannot give the Coort the sligbtoNt imlicethm 
aato the proportionof losses which < he defend 
ant was to hear in the partnership. It is 
observable that the clause does not even 
'confer apon the plaintiff the right of speci* 
fying the share of losses an<l it is, therefore 
imposeible to determine this vital term of 
the contract. 

Our concloaion isconhrmed by the principle 
^ the jadgment (n Ron»a$ami y. R^fogopala 
(1), wnich lays down that an agree* 
tnent in a pafta to pay whatever rent the land* 
lord may impose, is bad for oneertaioty. The 
deeiaions in Sr** Stfnkaraehari Suami^r v. 
Varatia Pillui (2) and A'ew Br«r6Aoum (*o«if 
Oompant/ y. BuUram ASuhata (2) deal with 
oaHB in which the terms of the contract were 
capable of being made certain, and they 
have, therefore, no beariog npon the point in 
controversy in this appeal. 

The doctrine of law, which makes vague 
contracts iDCapable of enforcement and which 
finds erpressii^o in section 29 of the Indian 
Contract Act, rests upon practical common 
tense. It in ohviooaly impossible for a Court 
of Justice to give effect to • cootraci, ibe 
meHoiog i)f which it is unable to find out with 
reasonable clearness. The principle is firmly 
established that a Court cannot undertake to 
supply defects or ambiguities according to it# 
own notions of what is reasonable; fox this 
would be not to enforce a coutract made by 
the parties but to make a new coLtract for 

0) n M. aoo. 

(2> S7if. »$2; 13 U L. J.4M. 

, *}) 3C. 933| VI A. !• 7; 7 C. L. R. 247: 4 S*r. P. C. 
J. 146; P. 0. J. 787; 4 lad. Jur. 318. 


them. As observed by Lord Justice Fry 
in l>ort« V. Danes (+), “it is (be function 
of the Courts of Law to interpret contracts 
to eey whether a contract is or is not 
ree«onnble, to say whether it is or is not 
void, hni that it is not the duty of the Courts 
to mxke cohfracis between parties," 

It ift urged on behalf of the plaintiff (bat 
if the case oti parti.ership faiL, he is, in 
any case, entitled to the rendition of accounts 
from the defendant and it ta argued that t^e 
defendant stood to the plaintiff in the 
relathm of agent to lii» principal. This 
contention we are unable to accept. The 
document P*l, dixcu*.aed abnve, shows that a 
lartnership waa apparently contemplated, 
but the terms thereof cannot be axcertamed. 
We do not think that the defendant ever 
becaoie the agent of (he plaintiff, arid tlio 
alternative relief on the ground of agency 
was, in our opinion, rightly lefu.ted hy the 
Disti id Jndge. 

Finally, Mr. Moti ;Sasar argues that the 
defendant, having received benefit under a 
void contract, should be ordered ti» restore It to 
the plaintiff. The proviaions of section 6S 
of the Contract Act undoubtedly empower 
the Court to direct in inf^Qrum, but 

it ie plain that in the present case, it caunot 
be done wilbou amending the plaint and 
directing the trial of the suit Je aom. The 
plaintiff in the Court below did not claim 
any relief upon that ground and even the 
memorandum of appeal to this Court does 
notcontnin a pmyer tc that effect. v>e can* 
not, therefore, coosider u point which ie 
rallied for the fivAt time in tliie Court at the 
time of the hearing. The plaintiff may, 
if BO advised, institute a suit to enforce hie 
righls under section Cifi, but we cannot 
obviously pronounce an opinion upon the 
merits of that claim. 

The resalt ia that wu attirca thu decree of 
the District Judge and diMniss tho appeal 
with costs. The croes-obiectiMjiH by the re* 
ep<^ndent against the order of the loNver 
Couri dii’ecting the parties to bear their 
own coal A, have not b^n arguud before ue 
and we see m* valid reason to inlerfere with 
that order. We, therefore, reject tho cross* 
objeciU'iiS. 

Avpfal and hot/i rejteUd. 

(14871 86 Cb. D. 339; L. I. Ch. 481; 36 L T. 401 
86 W. B.697. 
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PUNJAB CHIRP COURT. 
b*iK>r Civic. ^fo. 143^ of 19VZ. 

April 1015. 

Prt'rfruf:— Sir Donald Johnstone, Kt., Chief 
Judge and Mr. J notice LeR'issignol. 

NARPAT RAI— Pc4i STIFF— AerBLtiJfT 

versus 

DEVI UAS ASO ofaEi:-?— D bfksoasts — 
lt»:<PON UB ST'^. 

— /kwi/j— <.*#.• I 

Ac.i>r<ljn5{ to i\k' ta'v of th** >CJl;*ksliaw wlioiv » 
ti>u IS b ‘ii» Co ft ono I»y •Jimlrt I aw. n*i<l 

tliftt ^on ft! oiKO form ;i j >i«it miuIuUI'hI llmctn family. 
un«l ftuTlAiU* lnU‘r Oh lUal ll»ry wen* not 

uliinv' KUvh linio sHeli n f amily, mou |»r»HO JUrap* 
tioN fr'f^n' t^iat ilmr. p. **Sia. <•«!. I. 

r-hi Him V. Xkrt. 0 /', 10 fhil. C««. lli 23 H I*, h K. 
lOlJ; I*. R. 1 ‘13. rvpIaiHca 

First Apteal from the decree of the Ooort 
of the District Judge, Lahore, dated the 
Idth July 191 J, deereemg pOAMssion of I'OtU 
ol the house. 

Mr. .Vunallr Chau I and LiU //uVno* t.'/iniitt, 
for (he Appellant. 

Me^*irs. Ki’'kp'ifn\'k and Sthtf CAend 
end Hhagnt />/ts for the Ke:<ponden(i*. 

JDDGMLNT.— In ihiM case a father sued 
liis live aoiia for ^sae^anm of >« hou<ie and 
for R^- JoO on ac%'>A»t of pi-oHu of. which 
be hnd beer) wrongfully deprived through 
their unauthorised treepaaa. This house was 
purchased on JOCh December )904 from 
Bahadur Ali SImh (aco Bahibit PI) for 
Bh. 1,IUU. and the deed is in favour of 
plaintiff alone- In the rokar bttki of that 
date K**. I.ICO is debite<l to plaintiff — see 
lOxUihit P4— and again in Exhibit P.f, 
which ia a sort of ledger accoact of plaintiff’s, 
the transaction ia again shown as one affecliog 
plaintiff. Then on SOth March 1907, one 
MaUk Shah executed in favour of plaintiff 
alone -Exhibit P2— a leaae of the hoose. 
Id Auguet i90d, when plaintiff called opon 
5fa1ak Sbah to vacate, ’defend ants took forcible 
poMeseion. Tbi$ is in brief plaintiff’s eaee. 

DofendanU (except No. r>, who took sides 
with his father) pleaded Order I[, role 2, 
and section 11, Civil Procedure Code, in 
connection with certain earlier litigation. 
On the merita they contended that the 
purchase was made in the name of plaintiff 
merely for convenience, he being the head 
of the family, and similarly he leased it 
oni aud so forth: that the purchase was made 
Out of joint family funds: that they Cdefend* 


[OIS 


&i:U Nos. I to 4). when the boase fell down, 
re*built it at their own e^p^nee after the 
family separate.l (January 1905), that at 
most plaintiff was entitled to Ddth of the site 
’ and not at all to the house or the mesne 
profits. 

In the end the lower, Court found against 
defondants on their technical pleas. It then 
went onto hoM that the house was bought 
with joint family money; that the value of 
the old utilised by defendants was 

some Ks. 40: that defendants spent Rs. 4,087 
in all on the new building and that the faib 
anlution of the dispute was to let plaintiff 
have joint possession with defendants of 
hou^e and site to the extent of I 'dth share 
on conditinu of his payiiitr l/dth of Rs 4,087, 
Mnr/x Rs.ylO, i.r., Rs. 074*8. to defendants 
Noe. I to 4; and he directed the parties to 
bear their own costs. 

Mr. Kirkpatrick for defend ants •respond* 
unis has not ravived the technical pleas 
under (he Civil Procedure Code referred to 
above, but has been content to meet plaintiff* 
appellant on his own ground anJ to contend 
that the property in suit is at the worst 
joint property of nil the parties. His clients 
merely wiih that the decree of the lower 
Court should stand. 

The memomndum of appeal is very long 
and cuntaina some irrelevant matter aod 
some contentions which Mr. Nanak Chaad 
has not seen fit to touch upon; bat Mr. 
Nnnak Chand’s contentions in actual srga* 
laent before a«. can be reduced to a viry 
amall compass and may fairly be stated 
thus 


(.) 


admittedly none of the property 
came down to plaintiff from ao ancestor. 
((<) U was all acquired by plaintiff* 

Uii) No doubt when this boose 
acquired, the defeudants were adult 
were still living in cjmmensality ^*1“ 
plaintiff — it being admitted that disropdiiii 
of the family took place in January or 
February 1905; but according to correot 
views of Hindu Liw for the Pooja>'» 
a man’s sons have no title to 


itraV 


with their father iu augbt but '’aocesl 
property. 

(<>) Thoagb there was some joint p^* 
perfcy np to January* February 1995, t • 
family was not in December 1904, a tr® 

joint undivided Hindu family.. 
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(v) IndicBtioriA or. tbo rpcon) — soe faeU 
4iid incidenta stated in (ha latter part of 
the first paragraph of this jadgnent — point 
to this that as a matter offset this house 
was boQght by plaintiff for himself out of 
separate fanda, and not for the family or out 
of family funds. 

To take np (r) first, the lovrer Conrt has 
disposed of part of the argument in die* 
eossing Exhibit P3, aea page 113 of paper* 
hook, lines d— 13. No doubt, the item on 
the debit side of Rs. l.lOO, price of house, 
and the htniiiuc of the Account are t'lnh* 
in favour of plaintiff's contention, but it 
nost never bo forgotten iu such eases as 
this, who was the head and manager of the 
family and what the common practice is in 
such cases: and further, scrutiny of the 
iUms Rs. 125. Rs. 108-2-10 and Rs. lld-th? 
on the credit side destroys the allegations 
that this is really pUintiff’a private account, 
lathe previous case the arbitrators found 
the Rs. 125 item to he joint family pm* 
'party— r/. page 3$. paragraph 20. serial 
'Nos. 5 and 6, and page 57, 2nd item; and 
dbe other two items Rs. 108 :M0 and 
'Ra. 119>6‘7 are shown in u manner that 
■indicates that the pmctice wna to give the 
-sames of members of the family immediately 
'OODoarned with each particular piece nf 
business. Similar argunenls suffice to di^* 
pose of Exhibits P2 and P4. 

Taming to (ic) we are inclined to dissent. 
It requires no reference to authority to lay 
it down that according to the [^w of the 
Hitakshara, when a son is born to amen 
governed by Hindu Law, he and that son 
•at once form a joint undivided Hindu familXi 
and anybody later oo asserting that they 
srere not at any given time such a family, 
must prove disruption before that time. 
'In the previous litigation, it was deKnitely 
held that this family was joint until early 
in 1905, and, whether that matter iv 
*&ow res iudicaia or not, rre can find on the 
'present record no proof of any earlier 
disruption. Mr. Nanak Chand. however. 
Argues that Tutsi Rom v. Shib Dat (1) 
*ts authority for tbs proposition that this 
branch mf Mitakshara Law does not bold 
good in the Punjab, and that here a son 
of fk Hindu as such has no indefeasible 
Hghts in his father's estate; but we cannot 

(1) 1$ lad..Cae. 11 1 226 1 . g. iPlSi 6 9. K. 1013. 


help thinking that that ruling has beei> mis- 
ondersfood. It mei'Uly lays down that 
among Punjabi Hiudus a son cannot compel 
his father to partition, and it quotes Jewahir 
V. J/nsommof Chaudi (2) (Stogdon and 
Bullock. JJ.). Neither of those learned 
Judges supports Mr. Nanak Cliand's con* 
tentioi). Thus ,Stog<lon, J., says: **A son 
is born with a share/' and the ambiguity 
arises from the peculiar wording of a long 

note " by Plowden, J. * page 311 of 
the volume— in which, after stating the 
restrictions Among Brahmins of a male 
proprietor'll power* of alienation, the 
learnsi) Judge went on to say — '*ln the 
Punjab, it least generally, the MitakHliara 
doctrine or a son being bo."!! with a 
share ie nut know’n. nor hsH a son a right 
to compel partition.'' It is clear to us that 
a msre ci purfe note of this kind by a 
Judge, however eminent, not followed by 
the Bench dealing with tho caee aea whole, 
cannot be taken as an authority. Mr. 
Nanak ChaiKl also refers us to Jn^an Noth v. 
TuJii Dat W, which, however, eeems to ua 
beside the mark. 

Wc. therefore, overrule contention (iti) 
aod this I'eslly disposes of tho whole case, 
but in conclusion we may note that, even 
if the family was not, in the strict sense, 
a joint undivided Hindu family in December 
1904« at least it was a family joint in food 
and buainess generally and that the presurop* 
tion even so is id favour of joint acquisition 
of this bouse. 

The defendant's case, therefore, ahun* 
dantly eucceed^, and we dismiss tbo appeal 
with coats. 

Appeal ditmtsied. 

(9) 90 P. R. 1602. 

(3) 73 P. R. 1606. 


PUNJAB CHIEF COURT. 
FiKstCieiu «rrESb No. 1650 Of 1915. 
October 28, 1915. 

Pruent: — Mr. Justice 8cott<Smith. 
HARBHAGAT Atfo orHSHS— DsrBNOSHTS^ 
ArPBl't'AKTS 

VtrSU4 

KALA — PL&mTivy amd oraBRS — DfifSMOAiiTa 

— RBSrOKDBNTS. 

Prr.rMj'f^M— PvrcAtfM pmoa bdcM? prtftrrMinl 

rifM of pn-emp 1 if^ olo»g tnth perton kut-inp inferit^r 
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BIKBBAOAT V. KiCA. 

«ffert oJ-^Sftvritl vtnttttt—^Pricf paid in ^Hmp^ 
a»ni‘^C‘^hitrn<rioH f>/ documfnl- Pft-f"*ftor, palf ly, 
itfUr prc-fmptinn dec^cf. fffCf o/~ 

Wh^n ft person hftving • prefcrentiftl righl* of 
pre-emption joins io *he purchftse t |>ersnn hftring na 
inferior right, be loses his right of pre>emptu>ii, ^p. 
63H, col. 2,] 

Where the purehsee* money for a sale is pniii in ft 
lump sum without speeihcftt ion of the ainoueiis jiniil 
by the vnriOBS vctulecs, the imusftotioii tuu»t be 
regtrUed ns iuUivisible, thotigh the sbar^ to bi* (aLeu 
by the Tsrious vendees may liave be<‘D sp(*vitle4| in 
the deed. [p. 63 *, cols. I A :r.] 

yfioM V. Wo'S<a 20 tad. Css. 31; 6 P. 8. lOM; 2^ 
P. h. fi. 1913: 166 P. W. R. 1013, referrett Uk 

V. Hnr* fi«Aea Dn«. ^3 Ind. > ns. 21 *; 6 P. B. 
1916; iOO P. U K. 1916. distinguished 
S pre*smp<or <loea aot loss bis right of pn'.vm pc iun 
by sailing the land suhsei^ncnl lo lUe deeree (nr 
prO'Sinption. [p. 636, col. 2.] 

Ifnhmad v tiiiw*n Onihtk. It Tnd, Cfts. 

709: 239 P. L R. 1911: 166 V. W. K. lOU; 7 P. R. 
191:«, referred to. 

First nppehl fmto th« decree of the 
District Jodge, tiisser, dated the 20th 
5Iey 1913« decreeing the dnim. 

^lesare. Beni Par$h'tti Kko*tu sikI itoehitn 
L<tl, for the Appellents. 

Dr. hloliatnmad Iqbal and La)% tlnr c7o|m/, 
for the Reepondents. 

JDDGMENT.^On the 3Uh of Aoguat 
l9l9 LeoKHni Nemin sold the lend 
in die pate, 72 1 6joAdj' 10 hieKoe pukfUa, 
by registered deed of sale to defendants 
Nos. 2 to 7 and to the father of defend* 

ante Nos S tn 10 for a sum of Rs. 14,500 

as entered id the deed KaU, a bitufadar 
in the village in ^hieh *he land vrae 
situate, sued for pre*eQ)ptinn and aas 
given a decree conditional on payment of 
Re. 6.000. The defemianta* vendees have 
appealed to tloa Court. Only three |V>inta 
have been argued before me by rouoeel. 

The /trsf point argued waa whether 
defendants Nos. 2 to 7. who are 6iV»aJ>4ri in 
the village, lost their right of pre*emptiou 
by joining with themselves in the purchase 
the father of defendants Nos 8 lo 10, who is 
only a tenant with a right of oecnpancy. 
la the deed of sale the shares of the 
vendeea are apeciBed, hat ir is not stated 
what proportion of the price has been 
paid by each of them. In HogAi v. Naratnd} 
it was held that where the parehase* 
money for a sale is paid in a lamp sum 
without speeiEcatioQ of the amoaols paid 


by the vsrion.s vendees, the traDsaction 
moM be regarded as indivisible, thoogfa 
the shares to be taken by the various 
vri»(leee may have been s pec i lied in the 
deed. I agree with the lower Coart that 
in arci^rdance with this ruling it most 
Iw held that the defends ids Kom, 3 to 7 by 
joming uitli themselves the father of de* 
feiidaMK Nos. btolU wlio^e right was inferior 
to that of the plaintiff and themselves, 
have lost any right of pre*eniption which 
they had. Mngfu v. .Ynrom (1) is esactly 
on all fours with the present case. CoonseJ 
for the appellsiita has referred ms to 
Itufla v, finii K if hen Z)fl«(2), but the facts of 
that ea^e are clearly dislrngaishable. and 
were clistinguisbed by tbe learned Jodges, 
frwin those in Maq - 1 v. Nftrain ( ). 

The H4.t/ point urged is that the 
plaintiff Kala by selling the land 

Mibsetiuent to the decree to Yakin ud- 
Dill has lost hia fight of pre*emptioo« 
1 am unable to accede to this propnsitieo* 
As laid down in ^fnhn^ud FoAAsA T. 
Ilii^inin B khth (3), * a man who has a rigbt 
lo pre-empt has merely lo produce ibe 
u]ot»e> just aa any other purchaser; be 
can no more he asked 'what are yea 

going to do with the land.* or 'wbece 
did you raise the money,' than any 

purchsiwr in a shop could be aeked snob 
questions by the shop. keeper. Tbe prs* 
emptur has nothing to do Hot to prove 
his right to take over the bargain eod 
when he has proved thie right all that he 
hiiM left to do is, to produce the mosey 
within the time hied by the Court.” h 
li.e’ofure, hold that the plaintiff Kale bas 
not lost his right of pre*eisptioo merely 
b> the fact that subsequent to the decree 
be soM the land to Yakin-ud'Dio. Tbt 
present appellants, if so advised, cculd 
have brought a smt aguioat the latter (of 
pre*einptir>n. t am irrformed that other 
peraons have already doue this and that tbe 

euit was compromised. 

The /A»V// point argued ia tbatofpric^ 
The Hrst question in regard to tbie ■ 
whether the .som of Rs- 1 4,500 • enteW* 
lu the deed of sale was actually 

, <?) Ua.Csft. SI3j 190 p. L R. 191fc 6 P * 
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Oat of this tivo itom^ of R<. 1,001 anl 
Bs 2.334 roBpeotively ara aaid to hi^va 
paid on two differant oecasukn^ prior to tho 
azaoalion of tba dead of sala. TKa at iAt 
dated on which the pavmsnU \rere mil) 
have DOt been disclose 1 aud there U rt> 
doonmeotary proof in sopport of either of 
tbero. Ooa witness onJ/ bos dep^ss'l to the 
payments. 1 a^ree with the lower Court 
that his evidence ie quite iiisuHi.'lent to 
prove the payments. The item of Rs. 
1.00 1 ie .said to have been paid e.’imt 
two mnntbs prior to the <ale U cannot 
be believed that each a Inrire som woold 
have been paid without takinir a receipt 
OP gettiup a bood executed. A thir.l item, 
namely, one of Rs. 145, which is said t^t 
have been advanced for the purch'ise of 
stamp on which tbe deed was written, 
may very well have been ao advanced. 
The balance of Rs 11.000 was paid before 
tbe Sob* Registrar. It ie alleged that 
Rs. 3,000 out of this was returned when 
the parties tn the sale came out of the Sub* 
Regietrar's Office. One witness Rhonsa 
hae been called by the plaintiff in support of 
tbia allegation. He states that the bargain 
of sale was made through bis agency for 
Rs. 8,000. Evidence of thie sort is very easy 
to give, and though it does not appear 
that the witnese ie interested in the plain* 
tiff, it IS dnubtfiil whether mnch reliance 
shoold be placed upon bim. It is, however, 
proved that the price entered in the deed of 
sale wae not fixed in grind faith and it 
was, therefore, necessary for the Conri to 
ooDsider the market value of the land. 
This it has done and it has come to the 
oonolusion that it does not emeed the 
earn of Rs. 8,000 which is admitttKl bi have 
bseo paid. The pofirari gave a list of 
13 sales which the lower C*>ort has 
examined in detail. Certain Hales it has 
excluded fmm its considenti.iii for viHnos 
resMons. and I am not prepared to say 
that it hae excluded them without auffi* 
meat reason. I am inolined to agree with 
the lower Court that the market value 
as evidenced by these sales certainly does 
QOt exceed Rs. 8.000. The p't^'vnrjV evidence 
shows that nut iif 723 bi'p'iu* 10 
sold 0 $ 6 ^ are in the 

po84S4sion of occupancy tenants w’»<>se 
nnt is equivalent tv the land revenue. 
The proprietor practically gets nothing 


out of this portion of the land. The land 
revenue assessed on the land ie less then 
annas 3 per tip An. which shows that it must 
be of very inferior quality. Tbe price of 
Rs. 8/)O0 is more than 80 times the lend 
revenue assessed on the Uod. 

Counsel for the appellants ssks that if 
I am not disposed to Hx Rs. 11.000 as the 
price to be paid. C wilt order a further 
inquiry inbi tbe market value. It is. 
however, not suggested that (here have 
been numerous sales in this village which 
would assist in arriving at a conclusion 
as to tbe reel value. The pntuari was 
examined in Court ami gave a list of 
13 sales. He was not asked whether there 
had been aoy othar sales in recent years 
in this village. Under the circumstances 
1 do not consider that a sufficient case 
has been medeout for a remand. 

I have considered ell (he evidence 
produced and am uf opinion that the 
market value d«>es not exceed the sum 
fixed by the lower Court. The appeal 
fails and is dismissed with costs. Respoo* 
denla’ costs will be borne by the sp* 
pells nts. 

Appeal dunieeed. 


PRIVY COUNCIL. 

Applet yaoM tub SuraBsiB Oorar or tsb 
Stk A lT.< S BTTtf M 6 vie ( S BTT t. B V B xr or Px N aNO ) 
March ^ 1915. 

PrvMuf :^Lord Llunedin, Sir Qeorge Far well, 
and Sir Arthur Cbannell. 

CHUAH HOOIOSOa NROe— PuiHTfrr 
— ArrstLsKT 
versus 

KBAW SIM BEE (sincb DBcciSBp)— 
UKriroAM r — RisroHDCHT. 

fiWdeace Birtf^day book4, odmimMity 
ditiond -SuAa^d oe U w^'« oye—dfftdavU, 

tdmivibiftiy «f. 

The lHnb.d*y l»Ak« err ad lu inti bio (n ovidoaoe 
uii<l<*r cb) Sernits OrdiftbacO ^^a. d of tS'l3 

St •iiulor ibe Incliao Brldsoca Aoc, if the parol 
evidvoca oeneorning then is accepted, [p. OSi^ o^. 

B. j 

Wliere a hiHbaed'a Btatoaent as to bis wife's age 
is admissible for what it was worth, aa afl^nt iB 
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which h® hf»4 ft worn thr same <Ule piwioiwly 
heforo jii<» contr<^V''rftj’ >« ftiiroisftiWft io eTiuei»ce. 
[j>, 640, crtj. 1. 3 

Appeal fr'^m a decision of the Sapreine 
Court oi the Straits SettlemenU. 

Jl'DGMKNT. 

Sir Arthvk CflftNSELL.— This is an 
appeal from an order of the Court of 
Appeal of the Supreme Court of the Straits 
Settlements, dated -ilat August 1911. 
Tvherebr it was ordered that an action 
brought by the appellant in the Supreme 
Couvl should be dismissed with coats. 
This order in substance, although on 
different grounds, affirmed the judgment 
of Mr. Justice Thornton before whom the 
cause had been tried so far ai that judg- 
roent related to the mattera in dispute in 
the Court of Appeal and here, one 
matter denl» with in the jndgmeni below 
h^viDg been disposed <.f by a cross. appeal 
allowed by consent. 

f The action was brought by the api*el1ant, 
a marrie<l woman, for the adroinlatrnlion 
of the estate of one Khaw Soo 
Chang, her great gr udfather (hereinafter 
called the testator), who bad possessed 
of considerable property at Penang 
in the Straits Settlements and also at 
Renong i t the kingdom of Siam. Py 
his ^yill he directed that his buiineftsshould 
be carried on for )6 years after h is death 
(which took place on the '2Sth Mey 189*2) 
and that there should then be a distribu* 
tion, a>H he gave to one of his sons Khaw 
Sim Chuan, the grandfather of the appellant, 
Cve.iittietha of the residue. The Will 
contained a clause to the elTect that if any 
eon should die in the testator's life .time or 
before the period of distribution, eueb son's 
shore was to go to his issue. The appellant's 
srandfaiher did so die, and she 
claims through him Gve*8ixtieths of the 
residue- Tho Will is in several re«pecls 
far from clear, and amoogvt other things 
the translation of the clause under which 
the appellant claims her grandfather's 
share was in doubt. Proceedings in Court 
were tak^n by originating sommona before 
the present action, which resulted in a 
decision in the appellant's favour on the 
construction of this claase, *nd it (a not 
oow disputed Ihst she ilM become entitled 
Jp Iba 6ve*9iatbths of the residuar 


estate. This makes it nn necessary to con* 
aider further the family pedigree. 

The estate of the testator was not 
wound op at the end of 16 years, and so far 
as appears, the estate al Renoug has not 
been wound op yet, but the Penang prO' 
perty was :n fact distributed in 1904. 

The appellant, who had been married 
to her present hasband in Decembe** 1901, 
executed on the l&th January 1904 a 
pnwer.of.nttorney ^ whereby amongst other 
Ihii.gs sho Aathorised her husband to re- 
pre.seni her in nil matters connected with 
the esiate of the testator and to eseente 
detils ill her ns me, Her husband to some 
extent at any rate investigated the accoants, 
and ultimately on the ISth May 
1904 executed a release to the executors. 
The estate had been divided into portions, 
and it had been arranged that the bene* 
liciariea should draw lota fnr the order of 
choice of the portions. 

The appellant was fortunate enough to 
get 6rat choice, and she, or her husbapd 
for her, chose a lot including a valuable 
hotel which the afterwards sold for 
considerably more than it had been 
valued at in the apportionment. No 
complaint was made by or on behalf of 
the appellant as to this distribution until 
the 1st September 1910 (after the aale of 
the hotel), but the appellant had on tbs 
25lh April 19f>8 commenced the present 
action for administration of the testator's 
estate. She, however, then complained only 
of the Renong estate not having been distri- 
buted, and in her first statement of claim she 
alleged that the executors bad dot/ 
distributed the Penang property end that 
a release bad been execoUd. 

On the 1st September 1910 she deli* 
vered ao amended statement of claiff 
alleging for the first time that she RJ* 
under 21 years of age at the time of I"* 
execution by her of the power.oi 'attorney* 
and that by reaaon of her infancy she was 
bound by it, or by the release execoto^ ^ 
her behalf under it. She and her hosbaod 
alleged that although they knew her age» 
they had only just discovered the leg** 
effect of it, as there was a Chinese ecstoB 
to treat a married woman who had bort»* ^ 
a child, as the appellant had, ax j 

of full legal capacity wbatever her aeW 3 
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Bge. Tb^y also allege^j thnt ilie 
bad baao indoMd to oxocoto tlie roloA^ 
by misroprosenUtioiifl mado to him by one 
of tbe osesotorii, and tbat there had been 
wilfnl mieoonduet and brenchen of trust in 
the adiDtnietratinn. 

These allegations were denied by the 
respoud'nU, and the c\^9 went to tv in I 
before Thornton, J. The trial lasted nine 
days, and there was a lar^ body of evi* 
dence, the elfoot of which, ao far ne now 
naterial, can be ateted quite shortly. On 
tbe qaeetion of infancy the principal wit* 
ness was the appellant's grandmother, who 
stated that the appellant was born on the 
Idth December IS85. She was present at 
the birth, and gave as the reason for 
remembering the date that it was her Hrat 
and only grandchild. She seemed not very 
acoorate in her estimataa of the poriode 
whioh elapsed between ysrious events of 
whioh she spoke. In particttlar she spoke 
of one period as 'severAl moiitha," when 
if all Her other statements of periods and 
the date of her gnadehild’s birth were 
Qorreot. the period descrihsd as several 
mooths most Have been about four years. 
Two so*oa11ed birth>day books were prodiic* 
sd, each of which contained an entry of 
the appellant's birth at the date spoken 
to by tbe witness. The evidence showed 
a practice to make entries of dates of 
births in books more or less of this 
eharaeter, in order to obtain the npini'^n 
o! astrologers as to good or ill fortune, 
bat one at leaat of tho two books was of a 
somewhat auspicious character, and neither 
seems of very great weight. 

The appellant's husband alao gave evi* 
dence as to his wife's age, which nbvion«ly 
WAS in the nature of hearsay, and there 
was produced, and received in evidence, 
sobieot to an objection to its admiaainn, which 
does not appear to have been afterwards 
argued or dealt with, an ntfidavis by the 
Knsband sworn on the ICth August 
in whioh he stated that his wife, the 
appelUot, was then a minor of the age 
of 17 years only, which of course cor 
responded with the date spoken to of har 
birth. 

There was no evidence on the other 
Bide on this point of date of tbe appel- 
lant's birth} and on this Thornton, J., 


found that the appellant had proved tlnit 
she was nn infant in 19U. He found nn 
the evidence liefore him that 4lie alleged 
misrepresentation was not pvovoel, orid he 
held thnt notwithstanding Iher mfaiicy, no 
ground was shown for disturbing the 
.lislvihntinii of the Penang piv» party which 
had lieen rnatle in U>Ok He, however, 
made an order as to the itenong property. 
The appellant appea1e<l to the Court of 
Appeal, no.| tho respondents gave notice 
of a cvo«-nppesl us l»> the Rrn nig property, 
on tho gruunti thnt the pro pert y was <iut 
of tho jurisdiction gf the Court uikI nUo 
on the rnerilx. and the appellant consented 
tn the cross*appcal heiiiff allowed. 

The Court of Appeal ilifTeteil from tho 
tinding of Thornton, J., as to the infancy, 
holding that it was not satisfactorily prov* 
eti. There is no coiiteaipnm neons rinte of 
tho reasons for the judgment of the Court 
of Appeal, but there is a note innde hy 
one of the Judges from his rerollectiun 
about a year after tW judgment vvas 
delivered. The Judges nee in'* to have con* 
flidered that the judgment lielow was open 
to review on the question of fa^t on the 
ground, of xmmg admiicsinii of evidence, 
and, liecause tho Ic.irned Judge 

stated his conclusion without giving reasons 
in detail 

The Doard have a difCculty in holding 
these grounde to be suIBcient for setting 
aside the finding of the Judge who had 
heard the witnesses. There does not seem 
to have been any evidence wrongly received. 
The objections go rather to the weight 
of the evidence than to its admlKsihility, 
and the learned Judge had expres.sly stated 
that he relied little on the documents in 
question. The StraiU Settlements Ordinance 
No. $ of ISO.l IS identical, so far at any 
rate as the .sections material in the present 
case are concerned, with the Indian K vide nee 
Act. and under it the birth 'day bo<)ke. If 
the parol evidence concerning them was 
accepted, appear clearly admissible. 

The parol evidence of the apnelUnt’e 
husband was also admissilile under that 
Code. The affidavit codH not have been 
admissible as a material document if the 
deponent had not h)en called or if hie 
parol evidence ha I lot b;>a a lail^sihle, 
but as he was callel anl liis state n3nt ae 
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to his wife’s a(ro was admissible for what 
it was worth (which of coarse was very 
little), he could not have been prevented 
from saying that he had sworn to the same 
date before the qoestion now in issue arose, 
and that of coarse was the materiality of 
the affidavit. The Board have not heard 
CoQQsel for the respondents on the qoestion 
of the admiss bility of evidence or on the 
proof of infancy generally, hot if it had 
not been for the vie%v they entertain on 
the remaining questions, they mast have 
done 80 , as they are not ^atished that the 
Court of Appeal was ri^bt in the reasons 
given for dismissing the appeal to them. 

Their Lordships, however, are of opinion 
that, assuming the fact of infancy to be 
proved, the appellant failed to show sufficient 
ground for re*opening the settleiDent of 
the Penang property, «nd it: substance they 
agree with the judgment of Thornton, d., 
on this point, which was not gout into 
in the Court of Appeal. There can of 
course be no rati heat ion by the infant 
after coming of age of the invalid power* 
of attorney, but the infant may have, and 
in their Lordships’ opinion has. after coming 
of age, adopted the divieiou of the property 
which was in fnet made, and made by 
independent arbitrators. She had valuable 
property allotted to her urvter it, which 
she sold at a profit some time after she 
came of age. and it was only when the 
greater part of what she had received 
bad bseu dissipated that she complained. 
She has been acting thmoghout with her 
basband and bas not oomplaitMd of hie 
acts, and as pointed out by Thorntoo, J., 
if the infancy had been known, the bu^band 
would no doubt bave been appointed geardiao 
of his wife instead of attorney, and as 
guardian would bave acted exactly aa he 
did as attorney. 

It is impossible now for the appellant 
to restore the property ehe has received 
and a general w-distribotioo of thepropertv 
divided could not possibly be ordered In 
fact the appellaot’s Conneal did not argue 
etroQgly for a general edruioistration but 
pressed this Board to make an order ’that 
tbe exeootort should account for profits 
thv had ciade by o.rr,iBg „„ the 
tor s business under tbe oa me nf & 

,r th*t, they eheald be ch.e^ed '" 


some sum which in fact they had aeve; 
received, for the good* will of thebueiaess 
taken over by the Company. Takiog the 
iranalatinn which is on the record of the 
Will of the tentator, a doubt trises us to 
whether the strict carrying out of the testa- 
tor’s directions in the 4th danse to *stop” 
the Peiiaug business, and specifically divide 
the assets, w<iuld not destroy any good ' 
will, but it would not be right to decide 
against the appellant's contention on that 
gronnd, without some ioquiry as to the 
exact effect of the Chinese words used. 
The answer to the appellant's cotiteotion 
is that the transection under which the 
Company was formed, without making any 
specific payment for good* will, was not 
concealed in aoy way, and was part cf 
the settlement by which the appellant muat 
be hehl bound. It does not appear how 
the good-will of the hotel which tbe 
appellant took was dealt with, but it is 
stated that the valuation of the hotel was 
a low one, and there Is nothing to show 
that the distribution as a whuls was ao 
unfair one. 

It appears to their Lordships that there 
IS no more gniuod for re*opening the part 
of the erraogement now complained of 
than there is for re-opening the settle* 
meot generally. 

Their Lordahips will, therefore, humbly 
advice His Majesty that tbe appe«l should 
be diemiased with onsts. 

Solicitors for the Appellant: Messrs* ffcisfs, 
Johnton 4* Oo, 

S dicitore for the Respondents: Messrs* 
l^u^hboroH^h, (Jedpe, 2fub«t d* t»reis. 

App9ol diatnisskd- 
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PUNJAB CHIEF COURT. 
RBTisiOMPrrmoN No. 1849 or 1914. 
Jantiary 23» 1913. 

Pr€$tni : — Mr Jostiee Shab Din. 

£MPE ROR — PnosffcoTOB 
r^rsns 

LKHNA SINGH^Acccsbp. 

• FfottHHrt Cott4 (.<« V cf ISUSJ. $. 11»J, 

Mb.McfuMi* (|> {c\ anti (2 )— eommitfeH in 
ccvr*f ^ p>-«9t*diH9i> bt/ore EectHue OJ!fvr^$4m<t!.m, 

iohtth9rnsrtuar\i^P«nai Coile (Att XCt' "f t^i. ** 
4W, 468, 471. 

Whore the effcnoo of forgen* w»o cvramiiied 
io the oQune of nuteiiou prneeodiogo Iield br e 
Neib Tehiilder in h>t adminitt relive oepeutv of a 
''Boreoue Offlcor;" 

R«M, chat the |ir<iee«(1in(s were uoc elKtao <if a 
Boooaue Court*’ within the laeaniog of oeotion 195 
(8l of the Criminal Pmecdare Co<)e ami that the 

C vieue Meet ion of the Kaib Toheihlnr a as not 
intial to the inititnilon of eriioioal proceedings 
under leotions 405, 468 and 471. Imlian IVnal Code, 
(p. 641, ool. 2.] 

Cmc reportod by tho Sodaiong Judge» 
Porogflporo, with hia Ko. 561 ^J. of 1914. 

Facts.— I n gom# ntutntion proceed inga 
there wag e diapute as to certain entriee in 
a 6aht. which were to prove whether the 
laod had been redeemed or not. The 
4>regent accoeed, Lebna, wag referred to a 
Civil Coart by the Re venae Ofheer where 
the matter could be threshed out. Rut 
before he started big civil suit, the other 
party Rahmat Ali lodged a criminal case 
ander section 46h, Indian Penal Coda. This 
was htord and a charge framed under section 
465, Indian Peoal Code. 

The accused was charged by Skuhioda 
Soltan Asad J^n exercising the powers 
of a Magistrate of the first Class in the 
Ferozepore District, and was sentenced, by 
order, dated 10th August 1914, under 
aeotions 465, 468*471 of the Indian Penel 
Code. The accused is on bail. 

GROUNDS.— An application for revision 
baa now been presented. It is no doubt 
unnsual to interfere at such a stage, hut it 
seems clear that sanction should have been 
granted by the Revenue Officer before whom 
the doQQiaent \Tas produced under section 
196, ludian Penal Code- And it is also 
ondesirable that when parties have been 
expressly referred to a civil an it one of 
them should try and got au advantage by 
starting a criminal suit of this description. 
I, therefore, send the case to the Chief 
vourt with the reeonunendatioQ that iba 

41 


criminal proceedisgs so far as they Have gone, 
be set aside. 

Mr. .Vt/nd Le/, for the Petitioner. 

Mr. ^ham Lot, for the Respondent. 

ORDER.— The luotntion proceedings, 
dated the 22nd April 1913, in the course 
of which the petitioner Lehna Singh 
produced his deAi’ which contaiiia the entry 
that ia "lleged to have been forged, were 
held by the Naih Tahsiklar in his adminis. 
trative capacity nf a 'Revenue Olheer”, and 
not in his judicial capacity an a "Revenue 
Court:" and, therefore, under section 193, 
sub section (1) (r), read with section 195, 
snh section (2), the previous sanction of 
the Nail) Tahri!itar was not essential to the 
institution of criminal proceedings against 
the petitioner nnd^r sections 465, 468 and 471, 
Indian Penal Code. 

Section 4, clause il4l of the Punjab 
Tenancy Act draws a distinction between a 
'Revenue Officer" and a Revenue Court," 
and the distiivction in clearly observed in 
the provisions of the Act that follow; and 
in section 3, clause <12), of the Punjab 
Land Revenue Act the expression 
Revenue Officer," as used in any provision 
of the Act, is defined as meaning "a Revenue 
Officer having authority under fhe Act to 
discharge the functione of (he Revenue 
Officer under that provision." The Kaib 
Tahaildar before whom the l>ohi was pro* 
dared on the 22nd April 1913, waa acting 
under the provisions of sections 34 and 36 
of the Land Revenue Act and his proceed' 
inga were those of a Revenue Officer" and 
not of a Revenue Court" within the mean* 
iiig of section 195 (2) of the Criminal 
Prucedure Code. 

The ruling In v. Munda 

Shelti (1) on which the petitioner’s Counsel 
has relied, had reference to the provisions 
of the Madras Act 111 of 1869 and cannot 
help us in tlie decision of the question 
whether in this province, a Kaib Tahsildar 
acting in the exercise of his powers 
under Chapter IV of tbe Punjab Land 
Revenue Act ts a Revenue Officer or a 
Revenue Court. • 

In this case, we have to look to the pro- 
visioDS of the PonjaH Land Revenue Act, 
and according to that Act, the Kaib Tahsildar, 

(1) 24 U. 121; 2 Weir 170. 
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in tii« circamMaiieea sUted above, waa 
dealinj^ with the matter before him in bie 
capacity ae a Revenue OAcer only and not as 
a Revenue Court. 

1. therefore, hold that the previoua 
sanction of the Xaih Taheildar concerned, 
wan not n condition precedent to tlie 
institution of* the criBiinsI proeecotion 
against the petitioner, and 1 decline to 
interfere. 

neviti'i’U 


MADRAS HIGH COURT. 

Criuikai. Rbvm)o:( Cars No. 5d0 or 1915. 
CatuiNAr Rbvisios Pbtition No. 424 
or 1D15. 

November 11, 1915. 

Preeenf!*^Mr. Juntice Komaraswami Sastri. 
/« re RANG AS AMI PADAYACHC and 

OTBBaa^AccosBo Noe. 2 to 6 

PsTiTiOHeae. 

Cyiminol (.tcf I* of 16M). m. S06. 

257— C^oM^rxitMiMrioM of pro*ffutiom 
/(rcwAcih •i^ht ^A«rec* frumtd, roopcnohir appor- 
tu It it •/ nitti', to tb* fjivfH to ouiUtomet. 

Wbcrr tlir rharjrct fmmcil arc «oin plicated anil ih« 
ai:cu«cd arc {(fiiocaat peraonn^ a reateuble lima 
ilipuld be yiven lu ibe accused to avi proper lesal 
advice and •aaitiancr before they are ealtcd 
to Drosf.^xaminA (hr prosecution witocstes. [p. 04? 

vol. r.i * 

It ia nui (fivititf nn occuaed person reasonable 
opportunity to ask l>im ioimcdiatvly, after (he charjK 
Is rmnied, to erou^examinc witneasea, [p. 04?, col, 2.1 
d*i»«MuyAai Pillni v. Emperor, Ijj lad, Caa. S24. 
(1911) 2 tf. W. .V. 192; 12 Cr.L, J. We, fallosred. ' 
Petition, under sections 435 and 4^9 of the 
Code of Criminal Procedure, lb9d, praying 
the High Court to revise the jodgment of the 
Seasiona Court of Tanjore, in Criminal 
Appeals Nos. SI to 90 of 1915, preferreJ 
against that of the Court of she let Class 
Sub'DiviaioDal Magistrate of > [ay a varau in 
Calendar Case No. 17 of 1915. ’ 


Dr. 5. Svamfnti'ikoH, Jlesere. K L. EMiVoi 
and T. Muthioh PiUai, for the Petitiooere 
Mr. 0. Sidney Smith, fot the Govern to eat 

ORDER. — The way in whhh Saheb 
Raja Cbariar, the first Class Sob^DiTisional 
Magistmte, baa disposed of this esse is baHlIr 

»«nsed were charged 
with offences under sections 148, 426 508 


[1915 


and 326 of the Indian Penal Code. The 3rd 
accused is 18 years old, and 5th accused is 
16 years, 6tb and 7tU accused 14 years and 
$th accused 20. They are ignorant cooKet. 
The Magistrate framed oharges under the 
above eections on the 27th April 1915 in 
camp at Tranquebar and immediately asked 
the accQved to cross examine the prosecution 
witnesses. They expressed inability to do 
so as their Vakil was not there and wanted 
time. The Magistrate insisted on their going 
on and there was no cross*cxammation. 
Ouly prosecation 3rd witnese was asked a 
few queetions by 2nd accueed. On the 29th 
April 1915, tbeir Pleader put in a petition to 
be allowed to croes*examine the proseeotioa 
witnesses. Tlie Magistrate deferred passing 
ordtre for one month and on the 29th Uayp 
he passed the following order: I do not 
think it necessary to call these witnesses 
again as they have been cross*esamiDed 
already.*' He does not state that the appli* 
cation was vexaiiotxs or for the purpose of 
csosiijg delay, and it ie impossible to see how 
he can with any sense of fairness, have re* 
fused the application on the ground that the 
witnesses had been croM*examinsd already. 
The charges were compUeated and it te 
difficult to see how the accused could have 
cross* examined the witnesses with any effect. 
The whole procedure adopted by the Magis- 
trate ia, in my opinion, not only harsh bat 
against tha spirit of the provisions of leo* 
tioos 256 and 257 of the Criminal Pmcedare 
Code, which give the accused an uudoubted 
right to crosses xa ruins the prosecution 
witneasea after*a charge is framed. 

Where charges framed are complicated 
and the accused are ignorsot peraoos, a 
reasonable time should be given to the 
accused to get proper legal advice and assis* 
tance before they are called upon to cross- 
examine the prosecution witnesses. As o^ 
served in Arumugam Pi7fo« v. Emperor (1)* 

U not giving an acensed person ressousble 
opportunity to ask him immediately after the 
charge is framed, to cross-ex a mine witnsasj* 
end a reasonable time should be 
enable the acensed to engage a Pleader. Toe 
conviction io that esse was eat aside. 

I think the accused were seriously 
judieed by tbe way ia which the Depw 


(t) IS lDd.Cas.»2^ (lOlli 8 tf. W. S, 
Cr.L.?.«4«, '* 
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MftriBtraU acie<). The Se»ions Jaig9 set 
uide (be conviction on the charges under 
sectioo $06. IQ respect of all the aecnsed 
except 3rd accused and under section 3^G io 
reipeot of accosed Nos. 3 to S and converted 
the conviction under section 14$ into one of 
aeotion 147. If the Vefeil for the accused 
had croee* examined the proaecation witnesses 
it may well be that circumstancea would 
have been brought to light which would 
have resulted in their aequittnl. 

I set aside the conviction and sentenre. 
So far as the accused except 2nd accosed are 
concerned, the learned Public Prosecutor 
doss not press for a re*trial aud I ihmh he is 
psrfeclly right. 1 do not think it Mcessary 
to order their re»trial. 

The 2Dd accused will be tried for an 
offeoce under section 33$ by some other 

hligistrate. 

CoHvicti*>u an’rfc. 


PUNJAB CHIEF COUBT- 
OaiHiHAt, RjVfsiox PcmiO:f No. 11$ or 191$, 
April 16, 191$. 

Piyssnf:— Mr. Justice Shah Din. 

G M PK RO R — PsOi Ki: cto» 

ter^aa 

RAMJILAL— AccrsBu. 

stomp Att {II of 1899 ), m. 6 $, h mfiig 

5aaf#.'o« ©/ (T /w 

{-^^**i*^** **“ " jorisdicligB (g try a u#r»ga 
•** offence allofod U> Umvq be«B com- 

ooclionetor the Stsiup Ao*. 18». 

JSLM j Collector bciag fins 

OD^Iocd to (be mititgeieo of tkc prosocutiou, 

v. /wamof Jo^roJ, 9 B. », folJoiroO. ' 
reported by the District ilagietrate, 
ttobUk, with bis No, 30.G ofStb Jaouary 

^^^^^•““hfehnn, complainant, owed souae 
accused fUmji LaJ, whom 
of month 

(Ka accused gave him 

hll Exhm PA. written by 

, 5 ®**^* ^‘’***» ^1* which he did not 

will -t'vmP *o- The 

h» ?|'’*'*"** eufipioioos having been roused 
«r the natore of the receipt, he instituted 


a compKint under section 420, ludian 
Pen’ll Code, and section G$ of the .^tanip 
Act. 

The accused, on conviction by Slieikh 
KhursHaid M alia m mad, exermiiig the powers 
of a MagiaCrate of the Krai Class in the 
R^ihlak Uiatrict, wns sentenced, by order 
dated 23rd Noveml)er UU4 under section 
6$ of the .Stamp Act, to pay a Kne of 
Ha. 2$ or to undernu ngormis inipri.sonmcnt 
for one month in default. 

GROCXnS.— The Court of the Hweniie 
Assistant convi-teil tlia petitioner iimlev 
section 0$. Stamp Act. although the Collector 
had not >ianctioiie<l the pri>.<eciitian us 
required by itection 70. Indian Stamp 
Act. The irregularity ia according to 
V. Jcthuiftl Jrtt/rot (,\), material. 
I. therefore, for wan! the reconI to the 
Hnn'ble Judges, Chief Court, in oiderthat 
the conviction may be vet aside. 

Mr. Brij r.ot, for the Accused. 

ORDER. ^ As held in v. 

Jetfimnf .Aryro/ (1) the Magistrate had no 
junsdiction (o try the petitioner in respect ot 
the offence alleged to have been committed by 
him under section 6$ of the Indian Stamp 
Act, 11 of 1$J9, without the sanction of 
the Collector lieing first ohlainetl to the 
institution of the p<we''ution. The cniivictiun 
lA, therefore, Iwd in law and is set 
aside. The fine must be refunded to the 
petit icner. 

77er/»/V« 

(h 9 B. t7. 


MADRAS HIGH COURT. 

CaiHiNsL Rev*i<io^ Case No. $40 ov 101$. 

CaiHiXAL Revi^jom Petition No. 4.13 
0? 191$. 

November 1$, 1915. 

Pr««enf: — Justice Sir William Ayling, Nt., 
and Mr. Justice Abdur Rahim. 

/a re APPU AT LA — Accosen— PxTxTiOKSfi. 

Crimi»/9l C‘»di {Aft K 0^189$*, < I9g 

(1> (bi— ‘•a«ct C^rf'\ intfrpr^ttiuH nj^Cvnrf 
h«( •ci/S fur/MilM tffi'Hiirinl 

timtf* Stiff t'"*" (•' foe 

oftnff xommiltfd hrfi^rr ntVfVina. 

A. Court onc9 Al>vh«>ic*l but r^^-velsblisbcil tw’i> 
youru lau*r witli Its lemt<»riBl Jiruil,* eoaicwhat 
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lUPEROR V, OCL IfORA^MAD. 
eortAnH. is not *'sQch Court” mihin tbomotniof of 
Bdctioo 1% ()> li) of iho Co '0 of OrimiBiil Procvdore, 
And Mio Inttor Court b«is no jurisdiction !•> innnt 
•0 net ion for prosscution in rcspctd of aq offence 
cunioittcd before the former. 

VetitioD, coder actions 435 find 439 of 
the Cede of Criratnfti Procedope, 1898, 
praying the High Coart to revise the order 
of the Court of Session, Sooth Canara 
Division, in Criminal Revision Petition 
No. 7 0 * 1915, presented against that of 
the First Class Sub<Diviaional Mngistraie of 
Mangalore, in Calendar Case No. 55 of 
1913. 

Mr. K. Y. /Idipo, for the Petitioner. 

Mr. r. n. for the Government. 

ORDFR. 

AsDi!H Rahiu, J. — In this case, the 
que.Ation is whether the Court of the Sub* 
^lagistrate of Dantwal which granted 
sanction for proascution was within the 
tosaMiug of sertion 195, Indian Penal Code, 
the same Court before which one of the 
statements with reference to wliich the 
petitioner hSH been prosecuted, was made* 
It appears that, by a notification in the 
Port St. George Gazette, dated ItHb 
September 1910, the office of the Depaty 
Tahsildar at Bantwal was aliolished. That 
means that there was no Sab* Magistrate 
at Bantwal as a resolt of the notiheation. 
Then, there was certain shuffling of the 
jurisdiction of tbs villages covered by the 
original Bantwal Court, We need not go 
into that. 

The next fact which is of relevance is 
that on the 15th June 191^, the Bantwal 
Court was rsstored with some slight 
modi R cation, that is to say, its territorial 
jurisdiction was Aomewhat curtailed. The 
Deputy Tahsitdar was vested with 3rd claas 
powers on *^^nd Jane 1918. It appears 
therefore, that there was so ioierval of 
two years doring which time, there was 
no Sub'Magistrate's Court at Bantwal at 
all. The old Sob* Magistrate's Coart ceased 
to exist, and if it was revived two years 
afterwards, it is diffioolt to say that there 
was any sooh oootiuuity as won Id eoabls 
os to hold that the Court that was 
re-coQstitu(ed in 1918, was the same a^ of 
1910. 

I, therefore, hold that (he sanction 
gianted was wit hout j a risd icfcio u. T he order 


of the Sessions Judge directing re*trial, it set 
aside. 

ArttKO. J. - The point is not free from 
difficulty, but 1 aoi iucHoed to agree 
with the view taken by ray learned 
brother, 

Petition allowed. 


PUNJAB CHIEF COURT. 

CatHiNAt Acpsal No. 346 or 1915. 

May 17. 1915. 

Present: — 5lr. Justice Shah Din and 
Mr. Justice LeRossignol. 

KilPEROH— PsosecutOK— ArratuHf 

I'CMHC 

OUL JIUHAMMAO— Acccsio— 
ReSPONUBNT. 

Ait (r V IWl), M. 7, 35-Pch’« 

/er <ifpnr1meHlaUv, loMhif 

IMO). *. 103. . 

A Police CubataMe who ba« been Jenit wHb 
dr part menially f«>r vorriiption under seolioo 7 of 
tbo Police Act (V of I >60 can be proieenleil znd 
puniehed under •retloB 163 of the Pebal Oode. tP* 
645, col I 

Appeal from the order of the Sessions 
Jadge, Sialkot. dated the 15tb Janoary 
1915. 

The Auiettiut Legal Bei/icmt/'unw, for 
the Appellant. 

Mr. .WM5um»wd ^Jofeem, for the Beepoodent. 

JUDQMENT.^This case relates to s 
charge brought against a Police Constable 
under section 163 of the Indian Pe^ 
Code. He was convicted by the 6 ret 
Court, but the learned Sessions Judge ou 
appeal set aside the coaviction on to* 
ground that the appellant had slresw 
been ponished for the offence by^ 
depertmental soperiora. From that dacisioft 
the Croirn bus preferred this appeal, wl^b 
in par opinion cannot but succeed. Mf. 
Mohammad Saleem on behalf of ^ 
respondent attempts to support the decis*™ 
of the learned Sessions Judge by QUotiw 
aectioo a6 of (be Police Act. The lssw» 
Sessions Judge has not flooted that s^t 
hul has referred only to section ^ ^ ^ 
Police Act. It appears to us that 
barned Sessions Judge has entirely cnisW 
stood ll.e matter. Section 7. of tbe.roi'^ 
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Tol. 2SX1) 

TiLTQDA SOITB V. HlRiTAKA EOBt. 

Aot doM not dMi wiib the psnUhment 
of offencoe medo panishabte by this Act. 
Seeiion 7 doela mofoly with the powers 
of aapeeior Police Officers in i‘efferd to 
the control of their enbordtckoto offieerx. 
Under that section, the controlling’ eothorities 
sre empowered to pantsh not offences but 
cote of netrliEonce. Section oti the other 
bend, deels with offences which mieht be 
ponisheble either under Act V of 1861 or 
some other Act, such n* the Indian Perutl 
Code. For example, an individual convicted 
QDder lection 34 of Act V of 1861 for 
foriooe ridincr. is secured from further 
P'^^^ittion in respect of the same offence 
ender leetion 27d of the Indian Penal 
Code. 

For these reasons, we accept the appeal 
and settiog aside the order ol the leavned 
SessioDs Jodfe direct that lie ehoold 
re>bear the appeal and decide it on the 
merits. 


Appeal aeftpitd. 


MADRAS HIGH COURT. 
CaiMtaai Rbsisioh Cask No. 274 or 1915. 
CatuiKAi, RxvutoK PsTiTJOr No. 225 
OP 1915. 

November 19, 1915. 

— Mr. Justice Kumaraswami Saatri. 
TELATUUA KONE— PcTiTioxca 


vartu$ 

NARAYANA EONR akp ot«e*S“^op»t«b* 

Pktittonbrs — R asroNPCMTs. 

Pneidurt CoHt (J<t V «( IMS/ s. 146, 
».i ]?h erd*r vQctfr. Poliet rtpori^hrt^h »f Pfee^, 

w*M»e ‘"euirp, l^gpUty of, 

wJS*® on the p«niM: of a Police report, a 
spitrate pssMs omor oader leoiioo 145 ot (be 
Proeedare, that there is a Hkeli. 
a breach of the peace, ho cannol af(ori»arde 
“*^,^hore 10 Be UkoUboed of such breach without 
Ott^Qi™^ug withoaS Ukioe tbs oviileitce wh»cb 

ffwaera IVrtMiclrTi/a PoA&lsr Jimja of 
Boveof Lo4d (hvin PoMYrukaa Do*t, 


90 u mI7 1 '■ i/oee uovtti vote Ansuno am**, 

S J« ♦•0; 1 tf. L, T. 40.ts 5 Cr. L. J. 

* tWttwdd* Boviadar v. Ainuddi Bowtadar. 2X loA 

^ W a W. N. 9* IS Cr. L. I. 7£N J-ll-. 
ion T^'***^ yortrm Singh, Z2 led. Co* OWfe 
K. 700; 15 Cr. L. J. ‘405. 


Petition, under section 15 of the Charter 
Act and section 439 of the Code of Criminal 
Procedure, lb9d, praying the High Court 
to revise the order of the Court of the 
Sub. l)ivUi«i«l Magi^frnte of Melur, in 
iliecellaneous Ca^e No, 6 of 1915, doted the 
27th February 1015. 

Mr. A, y. Aiifli Aignr, for the Petitioner, 
Air. T. yameunhu Ai!/itftffitr, for (he Res» 
porKletite. 

The PaWiV for the Govern* 

tuent. 

ORDhR.^The .MagistrAte after perusing 

the Police report . parsed an order on the 

5th Fehraary 1915, holding that there wua 
A likelihood of breach of the peace and 
iaaued notice to the parties. On the 27th 
Febroary 1915, the MagiHtrute uithont auy 
evidence and without auy enquiry held that 
there was no lik6lilioo<l of any breach of the 
pca<’e. It is repreaented by petitioner's 
Vakil that bis client was ready with evidence 
to show (bat he was in poasessiori und that 
he appieheiided that he would be oosted 
by forte. The mere fact that a prior 
application was dropped by a Magistrate 
prior io the order passed by the Ahtgistrate 
OB the 5th February 1D15, is no ground for 
refusing an inquiry. In spite of the prior 
proceedinge, the Police reported that (here 
was a likelihood of breach of the peace and 
(he Alagiatrate was of opinion that a breach 
of the peace was likely. 

Having come to that conclusion and 
having issued notice, the Magistrate ought 
to have held an enquiry ns provided by 
clause 4, aection 145, of the Code of Criminal 
Procedure and examined witnesKse called 
by both or either of the parties. His failure 
to do so, ban been held to be illegal and to 
afford grounds for interference by the High 
Oouri: Sretnan Knmara Tfrumalraia Bnhaiur, 
Rajak Ktirctinag'xr v. Sorccar J/odd Oovind 
Dos* Krishna Dot* (1), Oaiiuddi Uowladar 
f. Ainuddi Hotrla^iar (2) and JutAan Singh 
V. Ram Sara AH .S'lnpA (3). 

I set aside the order of (he lower Court 
and direct that he diapose of the petition 
according to law. 

PetitioH allawsd. 

(') »M. «1; 14M. L. J. 4irH I H. L. T. 403; 6 
Cr. L. 9. 01. 

(i) at lad. Csa4»l; 15 C. W. K. 94. 15 Cv. L. J. 
79. 

(3> 22 lud Css OWj 18 0. W. X. 700: 19 C. L. J, 
850: 15 Cr. U J. 20?. 



lifbiA^ OAsfes. 


HH<>LA 9AU V. BUpeROR. 


tidifc 


PUXJAB CHIEF COURT. 

Criminal Revjsjou PiTiTiOK No. 2145 
OP 1914. 
ainy 4, 1915. 
ilr. Justice RftttigAD. 

B H 0 L A R A 51 — Cox v kt — Pbtj ti on e k 

EMPEROR^Re^ponoe.st. 

F-'-'ilirr C’fnt* J/i *>f 1001), 

— C»V«r*w/ *»•*»» Aet IW?^. i*. 2*. 

IVomi* r Lr»in«>» l<v),ni|ali<>u. Ill uf 1001 . t* »(ill in 
lorce in L('i«K 'rali»>il, >lu'uffurgiarli District, aiul ic 
n|>pljc$ to ull persons n'>( Wing 'Kur<ipc«n •ubjrt'is* 
Lorn or rc^lUuig In diitricts towLich tbc RegutotioD 
oj^plies. [p, 040. col. 2.J 

the Kcgulftiiun IV of lfA7 Wt been 
repculcd hj RoguUtion 111 gf 1901, i)m> awillcAtiun* 

iksuvU uiiUcr Kcgulutiun IV nf iKA7. mu»t be dvemed 

to bv stiU iu Jurce hy vireuv of section 21 of die 
Oeneral i.lnu»r« Act. lbW7. Ip. 040. col. t. 

oromc V. . 8 V. K. ItKa Cr,j'lo2 I’. L. 

K. IIKM. rervirvU to. 

Petition lor revieion of the order of the 
Dietrivt Mafiiatrele. ^lu^afTargarh, da ted the 
'2ihi October 1914. 

Bhaget (JuUmI pun, fer the Petitioner, 
ilr. P. Pevun Vetman, for the Keepondent 
JUDGMENT.— On the lOth June 191 4, 
Allah Dud, a liilgch resident of the Leiah 
laliail, AlusalTurgarh LUtHct, presented 
a cojupUiiit agttiiiat Uhola Kaeo and Jaman 
liam Uhaivla:i, j^eMdente of (be sane Tabsi), 
nlleging olfences committed by them with 
regard to bis wife. Zainab, and 

praying for their punishment under sections 
49/, 49o and 109, Indian Penal Code. On 
the lOth of June, he presented a further 
eoreplaiiit praying (hat action might be 
taken against his *aid wife under section ;»> 
of the Frontier Crimes Kegolation, 1901. 
The complaints were preferred to the Sob* 
Divisional 51agistrate. who after a prelimioary 
enquiry, subuiitted tlie lecord to the Depaty 
Commissioner with a view to (be case 
being referred to a><>po under section 11 
of tbe Kegulatioo. The Deputy Commis- 
sioner accepted the snggestioti, by order 
dated the Ibth Augnst, and authorised the 
Sub'Divisional Magistrate to make the 
reference and nominate the members. Tbo 
reference was accordingly made and after 
enquiry and trial the jirga reported against 
all accused persons. The Deputy Com- 
missioner considered the report and by hm 
order, dated 2ist October, acquitted Jumaii 
Kam aud convicted Bfaola Ram under section 
497 and sentenced him (o three.years’ rigorous 
mprisoomentaadto pay a 6ne of Rs, 100. 


Jfe also convicted Musammai Zainab tinder 
section 30 of the Regulation and sentenced 
hor to rigortius imprisonment for one year. 

Hliola Rim. through his Pleader Mr. 
Uovind Das, has applied for revision of the 
Deputy Commissioner's order on the fjllowing 
three grouiHls:— 

(<i> Regulation 111 <if 1901 was no longer 
ill force In the Leiah Tahsil, which now 
furms part of the Musiffargarh District. 

lb) Tbe said Regulation does not apply 
to Hindus, but only to Biloches and PaCbans. 

(r) The Lei oh Tahsil having never teen 
severed for (he purpuies of the said HeguU- 
tioM from the Dera Ismail Khan District 
to which it belonged at the time of coming 
ill force of tlie Kegulatioo, the only Deputy 
Commissioner who had jurisdiction to hear 
the case was tbo Deputy Commissioner of 
D.'ra Ismail Khan. 

(Jame ^h-jh v. Btnperor (1) is sufficient 
autiionty to justify my entertaining this 
petition, and it is alao authority for over* 
ruling ground (a) as above set forth. 
It is a Division Bench ruling and as such 
binding on ms. 

As regards the second objection. Mr. 
Petmaii has referred me to Punjab Gov’sro* 
meot Notiheations Nos. 7J0*A, dated the 
9th of July le67, and 1159, dated the 15tb 
of November lbb7, both issued under (lie 
provisions of the Frontier Urimee Hegols* 
tion of ldb7. By the first of tb^e 
notibcalions, the provisions of the Regulation 
of ibb7 were (with certain . irrelevsnt 

exceptions) extended to tbe Banooi D*'* 
Ismail Khan and Dera Ghsxi Khan DisDic^ 
and by tbe second, the provisions of the 
Regulation as a whole were exteoded to sH 
per^ns, not being European British sabjeefSf 
born or ordinarily residents in those districts* 
Kegnlation IV* of 1097 has been rapes led 
by Regulation 111 of 19U1, and though flU 
new noli beat ion bas been iasaed auutf 
section 1 (4) of tbe latter Regolatioo^tbe 
Dotibcations issued under KeguJsiiop IV or 
1S87 must be deemed to be still Ip f^^ 
by virtue of seotion 24 of the Geu*'* 
Clauses Act, 1097. Fir. Govind Das 
properly admitted that his second object^" 
failed azul could sot be supported. 

The Ihtr/i objection, like the ^ 

covered by the decision of the 
Bench in Game Shah v. fmprror.ll)* 

(I) $ P. B. 1003 Cr.j.l03.P. L. B.I1903. 
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SBSONANOAH t*. BUfBBOR. 

I Bpprooiate ihe forc« of Mr. Qovind 
Dad’s arBamSDt that if the EteBolation be 
held to be still Iq force in the Leiah Tsh^il, 
ait if it had never been severed from the 
Dera Ismail Khan Diatrict^ the logical 
inferenr^e is the Deputy Cmamissioner of 
fbaidiatrict and not the Depot/ Comm lasioner 
of Maaaffargarh District hid jonsdicliou to 
refer this case to the jVrpa. This cociten* 
tlon is. however, opposed to the ruling 
cited and I most, therefore, overrale it. 

The result is that the petition fails and i< 
rejected. 

lUi'itioh rr/rc/c /. 


ALLAHABAD HIGH COURT. 

Cnnii^AL Ravtsioy Pcrmo.v Ko. 700 or 1916. 

October 30, 1916. 

Preaenf: — Mr. Justice Piggoti. 
SKGOMAHDAH abo SNOTaaR^ArpucAat^ 
tersNi 

F>MPEROR^OppOi(iTe pAHrr. 
r<Mgt CotU fAcf XCV pf IB60A sao, rOl.BIJ- 

IAfi/t— C*nu«i\^ <fera«rHf. -if. 

TU« aoeuMJ brotiffUe a civil gait in Hit C»Mr( i>t 
tho Sulidrrlinatt Jinigc of Mcujrhjrr on Cbc litgi* of 
a forged promiggorf note, Tlic fik of chr vmt 
yrpt gtnt for and kept iu Hic Conrt of the Additioiul 
Maotif of .Taiinpur h?mir n*«)yjr**<l In vonneetion with 
a guit peeding in that Court ami it »«Hi»rliow found 
itg way <u the houic uf au u Acini »f ih« Cuurl. 
The aeeuged got iuto the inner vrrnndnli of the 
houet and removed the forced promiaiory not* from 
the file, from that place, on being (hry 

tort it to piocot! 

IftW. that they wtrt B<ilUy of an offvnc.' unilrr 
•action ^80. Indian Ptnal Code. [p. 040, col 1.^ 
HtUl, farther, that they wtrt ahn jtt«i|iy uniU*r 
•action 201 <Jll of th« i^cnal Cod", (p. BtO, col. 2. j 
Criminal revision against an order of the 
Sessions Judge of Jannpar. 

Mr. Hamilton, for the Applicaiiia. 

The O^mrHTMnt PletuUr, for the Crown. 
JQDGMKMT.^The two appellanU. Sheo 
Kandan and Babu Nandan, were committed 
for trial on charges alleging again •( both of 
them, the comruission of offence a punishable 
under secltons 3S0 and 201, Indian Penal 
Code. The charges were amended by the 
Sessions Jodge, although under the circun* 
atancss. it does not seem to me that there 
ta any clear reason why be ah on Id iK>t have 
been content to proceed with the eliarges as 
Ongiuaily framed, unless indeed, as I eball 
have occasion to remark presently, he was 
prepared to add a further chirge against 
Sheo Kandan alone. However, in the result 


both the accused were convicted on the 
charge under section 3d0, Indian Penal Code 
and sentenced to rigoroo^i irapriaonment for 
three years each. Babu Kandan alone was 
convicted on the charge under section 201, 
Indian Penal Code, and senten.:o<i to a farther 
period <if rigorous imprisonment for three 
years. The e^^entiil fncti put forward hy 
the prv>ecutioii in this rase, louy he stated 
tiitti. There wa> in the Court of the 'Sub* 
ordinate Judge uf ilnngliyr the rerord of a 
certain suit Mieit on the l>9sis of a 
proiui'Hory note. That promissory note wii 
forged and the accuse<l Shan Xandan, who 
insliCuled the said suit, had heeo gniUy in ho 
doing of an offenre runishable under see* 
tion 471. Indian Pena) C();]e. iiuniely, using ns 
genuine a document which be knew bi be a 
forged document, and p^ssildy aUn of the 
sobalaiitive offence of forging tlie said docu* 
ment. punishable under section 4(i7, Indian 
Penal Code, inaamoch ns (he pruniissory note 
In question purported to be a val liable 
secority. Under circumstances which need not 
be set forth in detail, the record in question 
was sen! from the Court uf the tiubuHinata 
Judge of Mougbyr to Jaunpur, where it was 
eventually placed in the custody of the 
Additional 6funsif of Junnpur heiog required 
AS an Kvhibit in connection with a suit pend* 
ing in tliAt Court On ilie 3n) of .May 1916 the 
Hie received from Monghyr Court, somehow 
found its way to a certain house in the 
city of Jaunpur which was jointly in* 
habited by two ofliuials l>ehMiging to the 
Court of the Additional Muaslf, namelyi 
Babu Lai, suiU clerk, and Sheu Dyal, decree* 
writer. The accused Sheo Kandan and 
Bahu Kandan are alleged to Imve gone to the 
said house, to have ubtainwl access to the 
Monghyr file and to have removed from it two 
papers, namely, the forged promissory note 
and the list of docooients along M’lth winch 
the pro.oule had been Hied in the Monghyr 
Coort. They ran away from the house with 
these two papers in their possession. Being 
pursued, they endeavoured to destroy the 
same by tearing them. They were, however, 
captured, aod the two papers were recovered. 
In the Sessions Court, the case was tried at 
length on the facts, the accused persona 
denying practioally all the allegations against 
them an i producing evidence in snpport of 
ai« fdibi. The only ndmiaaion o( any conse* 



64S 


INUAK CASES. 


S9&0KAJ<&iK V. SlfPEftOS. 

qi30nc^ made hy dither of the accneed, vras 
that Shdo Nandan did finally admit the 
promissory note before the Coart to be the 
one which he had produced in the Court of 
the Sobonliuate Jud^ at Mon^hyr in support 
of the claim made by him in that Court, 
On the evidence before him, the Sessions 
Judj^e came to the conclusion that both the 
accused had been guilty of theft of these two 
papers and had committed this offence in a 
building used ns a human dwelling, namely, 
the house occupied by the witnesses Dabu La) 
and Sheo Dysl. He held on the strength 
of varioDs reported decisions of this Court 
that Sheo Mandan, being proved by the 
evidence to have committed the offence of 
forgery or of using as genuine a forged 
document In connection with which the 
charge under section 201, Indian Penal Code, 
was framed, could not himself be tried or 
convicted of es using evidence to disappear 
under the provisions of the latter section. 
He held this offence to be proved against 
Dabu Nandnn, convicted hiia on the charge 
under section 201, Indian Penal Code, and 
sentenced him to a further period of tigomus 
imprisonoient for 3 years, In aupport of the 
appeal filed in this Court, 1 have not been 
asked to examine in full detail the evidence 
with regard to most of the questions of fact 
which were contested in the Court below. 
I accept the finding of the learned Seasione 
Judge that the alibi evidence produced by 
the accused in bis Court is unworthy of 
credit. 1 hold it to be proved by over- 
whelming evidence that, on the date net forih 
in the charge, the accused Sheo Naiiden and 
t3abD Msndan were seen running away from 
the house already referred to with the 
witnessee Baba Lai and Sheo Dyal in pursuit 
of them. They were captured and the two 
papers set forth in tbe charge, namely, the 
forged promissory note and the list o£ docu- 
isente were recovered from the possession of 
one or other of them. With reference to tbe 
charge under section 201. Indian Penal Code 
'1 have further examined the evidence on the 
Strength of which the learned Sessions Judge 
has come to the cooclusion that the offence of 
forgery, and, therefore, also the offence of usiug 
ae genuine a forged document, had been 
committed in respect of tlie promissory note 
in question, and I concnr in the finding 
arrived at by the Court below on this point 
It rtmina for me, however, to cuiuider a 
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number of arguments whiob have beets 
addressed to me with regard to tbe pro- 
priety of the convictions affirmed by the 
Court below, and with a view mainly to 
obtaining a substantial redaction of sentence 
by reducing the offence of which the appel- 
lants have been convicted either to one of 
simple theft under >^tion 372, Indian Pen si 
Code, or possibly to one of simple mischief 
under section 42d. Indian Penal Code. In 
this connection it has been necessary to 
etamine with rare the evidence given by the 
witnesses Babu Lai and Sheo Dyal. These 
men were in a difficult position, undoubtedly 
the record in qus'ition, namely, the file of the 
suit received from the MongbyrConrt ought 
not to have been in the place where it was 
at the time referred to in the charge. 
Neither Babu Lai nor Sheo Dyal had any 
business to remove that record from the safe 
custody of the Court of tbe Additional 
lluiisif, and one or the other of them was 
guilty of misconduct and liable to depart- 
mental punishment for having so removed 
it. (t in not to be wondered at under the 
circumstances that each of these men eo- 
deavoured in his evidence to throw tbe 
blame upon the other, and that the state- 
menu of neither of them as to the precise 
circumstances under which that record 
came to be at their house, or I may 
^d, to the precise circumstances under 
which the accused Sheo Nandao aud Bahu 
Nandan put in their appearance, can be 
accepted as reliable. After allowing all doe 
weight to these considerations, 1 am neverthe* 
Use fully satisfied that the offence of theft 
In respect of these two papers was coojmit* 
ted by the appellants Sheo Kandan end 
Babu Naixlaii acting in concert, and was so 
committee! that it is not material for the 
Court, in view of the provisions of section 34» 
Indian Peoal Code, to determine with 
certainty which of the accused actually 
removed either or bith of the documents. 
There is clear and satisfactory evidence, 
apart from the sUtements of Bsbu Lsl eo^ 
Sheo Dyal, that the two accused ran oat of 
the house with tbe aforesaid witnesses 
pursuit, that they were captured at no greet 
distance of the said house and that the 
two papers which formed tbe subject- mat to' 
of the theft, were recovered from the pcw®^ 
Sion of one or either of them in a damsg'^ 
conditiim. J, therefore, regard tbe etid^®*’®. 
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M proTiDg thftt the pAperfl to question hsd 
bean U^en fpom tba possession of Bsbu 
Ls]. or of Sheo Dysl. or of both of them, 
erithout the consent of either of them: end 
tslcinir the circomstencee of ibe cese ae a 
vbole, I have no doabt that they had been 
taken dtshnaeetly. tVith re^rd to the 
anplicability of section 380, Indian Penal 
Gode, rather than section 379, Indian Penal 
Code, it does not appear to me that the 
oross<examiiiat:on of the prosecution 
iritneuea in the Conrt below was very 
epseiBcally directed to the point which haa 
been made before me in argnoient. So far 
as tbe evidence coes, it seems to me to show 
that the theft tO'.k place in a verandah uf 
the house sUoated on the inner side of the 
mail) door, and obviously forming: part of a 
hoildinar used as a human dwelling within 
the meaning nf section 380, Indian Penal 
Code, A farther question has been raised 
as to whether theft of property from the 
person of the corapUinant would be liable 
to enhanced punishment provided by section 
380, Indian Penal Codr, merely becauae 
the complaioant in question happened at 
the time to be in some huiJdin^. As a 
matter of fact, In tbe ffreat majority of 
eases, soch a qaestion would be 
becsuea if a Court felt any doubt aboat 
applying section 380, Indian Penal Code, it 
could feel no hesitation in convicting under 
leotion 481, Indian Penal Code. In the 
partioolar case now before me, I am content 
to say that, althongh the evidence of Babu 
Lat and Sheo Dyal as to the precise circon* 
stances nnder which the nccused succeeded 
in effeeting the removal of ihe^ pa pars, is 
conflicting and unreliable, it is certain on 
the ev Hence as a whole that the papers were 
removed from the file while the file was in 
the verandah of the house, and cannot 
^asonably be said to have been removed 
from the person of Baba Lai or of Sheo 
^yel I am satisfied, therefore, that the 
jonviction under section 380, Indian Penal 
Code, was right and proper, With regard to 
the conviction of Baba Nandait under 
section 301, Indian Penal Code, a number of 
questions have been raised. I think tbe 
^Tirt below in trying this charge was 
boond to come to a finding as to whether an 
offence under section 46? or section 471, 
indian Penal Code, had or had not been 
committed. As already etated, I concur in 


the finding which the learned Sessions 
dodge has arrived at on this point, It is, 
however, clear to me that no offeuce punish- 
able under section 201. Indian Ponal Code, 
was actually completed. The evidence, the 
disappearance of which it was desired to 
cause, consisted of the two papers in respect 
nf which the accused have been convicted 
of theft, and then the papers cannot be said 
to have disappeared within (be meaning of 
section 201, Indian Penal Code. They 
were recovered hi a damaged condition, but 
for evidential purposes, so far as concerns 
the allegdl offences under sections 467 and 
471, Indian Penal Code, they are complete 
and fully available for the purposes of 
justice. 

I should not be prepared to gay 
that in this case, there had been even a 
temporary disappearance, setting aside the 
further queatinn of law whether u temporary 
disappearance would bs sufficient to fulfil 
the requirementa of the section, Babu 
Kandan, therefore, tan only be couvicted on 
this part of the case of having attempted to 
cau<e the diaappsarancs of these papers, 
that is to say, of an offence punishable under 
sections 20W811, Indian Penal Code, and 1 
am satisfied that the maximum punishmsut 
which could be inflicted upon him under 
these sections, would bs one of rigorous 
imprisonment for a neriod uf one and a 
half yaars. The question whether Bbeo 
Maiidan couM or should at this trial have 
keen further charged with offences under 
sectHina 471 or 467, Indian Penal Code, and 
of the legal effect uf his not having been 
■o charged or convicted, does not now arise; 
but 1 am satisfied that there had been 
mi'* joinder of persons or chargee in the 
Court Iwlow so far as the trial actually 
went. Tbe position is perhaps a little 
awkward, in view of tho fact that Sheo 
Tfandan cooki not bs convirted of any offence 
under section 201, Indian Penal Cods, 
while lie was und^obtsdly guilty of the 
offence under section 380, Indian Penal Code, 
jointly committed by himself and Babu 
Randan in the course of the same transac* 
tion. At any rate there was nothing illegal 
about tbs joint trial as held. 1 shall have 
to interfere with the conviction and sentence 
In the case of Babn Mandan for the reasons 
already etatril; and faking all the cireum* 
stances of tbe case into cousideration, I'um 
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ot prepared toeay that a severer puniali* 
men! than rigoroos impnaonmeot fnr a 
total period of three years .«oems to be 
required asaiost this isAn in the interests of 
justice. The reeuU is that 1 discniss the 
appeal of Sheo Kandan. In the case of 
Baba Nandan. I affirm the conviction and 
sentence under section 360, Indian Penal 
Code. On the other charge I direct that the 
ccnvietion be altered to one under sections 
201/511, Indian Penal Code, and the sentence 
reduced to one of rig<iroas impnsomnent for 
one year, and I further direct that this latter 
sentence shall run concurrently with the 
sentence of three years* rigorous impriar.n- 
ment parsed on th^ conviction under section 
360, Indian Penal Code. 

Conci<U'^n* affirof /. 


MADRAS HIGH COCRT. 

Oaivi 2 <*l revision Cass Xo. 551 or 1915. 
CntuiSAt RsvistOH PsTiTi02f No. 446 
or 1915. 

Noveoibt r 8, 1915. 

Present:— '51 r. dost ice KumaraswarDi .SastH. 

RASA VAN A UOWD-OoHruiEANT^ 

PStlTIOSCR 

ver$u4 

KRISHNA RAO NAIDU^ACvcskp— 

RsseOKDKNT. 

CriwiiMot Pw'dnr4 Cvte (Act V M. 

43S, 449— A|r Piiricf 
irati: un/tfr «. Criminitt trft^lnrr CWr— .Vo 

rtfV'fivs tv SrMiOM Cwk/(— ifeeiciOA tv Wifk Cwrt 
if vomfieifni. 

It U Dot an joHvsiMc rule chat no rcmiuu li«ii in 
tSo High Courl unk'M (he pony Kas fini opplied (u 
tho See»lonB Court, fp. OSI. col. 1 j 

Tlic jurifUictloii (onterred by the Criminal Pro. 
codure Code on tho liigh Cotart ia wide and it ou^bt 
not to bo fettered by any hard aad fast rule, 
^p. 6*^1, col. I.} 

6Ae/e9a(«NeA v. tTalt Ahmitd tCkan, 90 A 116; A 
W. N. lOOS) 2A;3U. L. T. IS4: 7 Cr. L. J. 4S and 
ghuiren <ltd«r Setb'in AAnn. in 2 Jnd. Caa. 64C: 
96 C. 649; 19 C. ^7. N. 609; 10 Cr. L. J. IflO. rxplaioed. 

(iit4tn~fmpre»$ y. ChA^vm th^rvm. |4 B, 491. not 
followed. 

Petition, nnder sections 435 and 439 of 
the Code of Criminal Procedure, 1S96, 
praying the High Court to revise (he 
judgment of the Court of the District 
Magistrate of Bellary, iu Calendar Case 
Ho. 3 of 1915. 


FACTtS of the case appear from the 
order. 

Mr. S. It'tNuanoth'i /per, for the Accused, 
raised a preliminary objection that the 
revision was incompetent inasmuch as the 
Sessions Court was not moved and relied 
on Shafaq^fuJiak v. Wnl AAntad Khan (I I, 
Jihn tati KAi«,f«re{2)ani Qtfsen* 

Em firsts V. Ohnonn Dnynrmn (3) and n pen the 
practice of the Court. He also relied upon 
the fact that in section 498. where the same 
words occur, the High Court has held that 
the Sessions Court must lirat be approached 
before the High Courtis moved. 

The Hnn’ble Mr. B. E. Seme, for the 
Petitioner, contended there was nothing in 
the Code warranting such a procedure. 

ORDkH. — T he petitioner, who is the 
Re<ldy of the village Ami a man of means, filed 
a eoiuplaiui before the District Magistrate 
cliergiiig the Acting Taheildar of Siruguppih 
with having beaten him with a slipper. 
The District MagietrAte dismissed tlie 
complaint under section k03 of the Code of 
Crirainnl Procedure. 

The sworn statement of the cooplainaot 
and the deposition of the witneeses etomin* 
e<l before the District ^lagistrate lo the 
enquiry bald by him noder section 202, 
have been read and commented up'^n and 
1 am of opinion that the evidence recorded 
certainly affords gcod grounds for further 
enquiry, 1 am unable to see any materiel 
discrepancy, or anything on the face of 
the record to warranta summary diemissal 
of the complaint. There can be lidle 
doubt from the evidence that the Taheildar 
wanted the Keddy to supply him with 
milk. The evidence of the Revenue Inspector 
is to the effect that *'there was eoo* 
trouble between the Taheildar and the 
Reddy about the milk." He professes ^ 
have left the place just then. The petitionw 
speaks to the assault and two of hi* 
witnesses state that the Taheildar beat 
the cooipUinant with a. shoe and the 
discrepancies do not affect their credibility 
in any material way. There has nothr^** 
any long delay— at least oo such delay t* 

0) W A. tl6i A. W. K. (1908) 3 )t. L T. 1** \ 

■ Cr. L. J. 49, » J 

<«) a Id 4. Caa 84A} 36 0. 6H: 13 C. ^V. N’. 3^* ( 

Cr. L. J. 190 . 4 

(3) 14 B. 991. i 


INDIAN OASBS. 


651 


toi. ixxij 


SOB AW tlL V. EUPBBOB. 

voald wartBot tbe throwing ont of tho 
CBS6 tnU'ntinr. 

1 am of opinion that this is a ca^o 
that re^oiras afuUaiid tboroagh invastign* 
tioD. It is argaed that no ravisinn petition 
will lia to tiko Higii Court anUss the 
party has first applied to the Sessions Court 
and reference baa been made to Shafatj^inUaK 
V. Wali Ahmad Khan (1), .4W«e 

So65o» ^Aan, /n re (Ji) and y«?ee-K*«p»r»e v. 
Ckagan Dayrirain (3). 

The jorisdiction con fewd by the Criminal 

Frocedore Coda on the High Cnuit la wide 
and I do not think it ought to be fettered 
by any hard and fast rule. AU that is laid* 
down in Bhui/un dlxlue SotAon K'Aoh, /a rr 
is that the High Court will not onUmtrUtf 
interfere except on special grounds, when 
a party does e^oi exhaust Ms remedy by 
applyiu; to the Seas ions Court. This decision 
was followed in Shafa<i*i(HUah v. llflfi 
Ahmad KAau (1). 1 do not think the cases 

cited lay down any indexible rule. Nor 
do 1 think it desirable tbnt any such rule 
iboold be laid down. In the present ease, 
tbe petition was admitted by ^Ir. Justice 
Ayling and tb# papers have all been 
printed. 1 tee no grounds for refusing to 
act and to send tbe parties back to the 
siooi Court to begin the whole proceedings 
de noro. 

1 set aside the order of the lower Court 
and direct that the case be proceeded 
with according to law. I direct that the 
complaint be transferred to the District 
Magistrate of Kurnool and disposed of by him. 
I do out suggest that the evidence of the 
witnesses referred to by me above, roay not 
la (ha long run torn out to be not worthy 
of belief, either after they are cross-examined 
or when other witnesses are examined. 
All I wish to state is that of Iheprttenl 
of tbe proceedings there is no reason 
to reject tbeir evidence. 

PetiUoH alhaed. 


ALLAHABAD HIGH COUaT. 

Ckiuixal Riiviiio:* No. 8U7 or 1915. 

November 12, 10 1 o. 

PffSfnh — Mr. Justice PiggoU./ 

SO 11 AN LAL-AarucANt 

vcruu 

KMPKROR-OrposiTE Partv. 

rn«Niiraf Cv4f (Art V •>/ IK 

yiA, Tirrt 

j.ittoifrr— IfMAf.-N i.f r.l''^ XU* of 

IMfiOj, *. eon— T/ HttilHIH-f of — 

An AcniMMl h clisrtfvil "f liAvji>g 

il-ivivrd a rniw.l nlfii.‘«*r in olMaiiihitf rortoju 
from him * 11*1 oM r»( hiivliiu nii»<k|»|»r'»|*mirilA ivi uin 

e*im c^rinuary, ihr ]»rtn>^wi-u i* rrttnlvil n* nik 
tKe Coorl lA gu into bulk ilw vhnr|rv»a(« kin^-lc 
trial, previ4J<*d »l trikr« u|M.n ih«* biinh'ii of 

pfiwmg lUsc the (lu.'i* sllriTHi numiUt ihe iic« nteri, 
ore in foci »u oHincctrJ Ti>ffell>rr «» i<> |kitrl« 

of tbr »o«v troBkortinx. -r iv l>c vtliM nirc triehiv 
ul o •‘inglv I rial nnri«T (hr pruvUiouk <if ivctioii 
BUeiul ES6<gtl»e Cwlr of Criminsl Troccaun'. {\>. 
Hit. evt. X.. 

In iNHiiwelHHa wirl* nctiinii HI, TtmIKu Poiiol Coiic, 
the verb **(o op|>r«>prisle'’ ineMii» salting n|»srt for 
OTMiigning In » |MirtienlHr |H'ri>ui; or uk* dimI lo 
*hniapprn|>riotv nieons t» svl a|> 41‘( fm ov ovuign 
lo tbe wr<>M|.* |M*rMm or n Hrwiig \w\ sn<l (Ui» 
tet mnrl hr darn* dbMxiritly. p. OSB. cal l.J 

Criminal revision against nn order of (he 
Seseiona Judge of Meerut. 

Mr P. L. Dantrjt, for the Applicant. 

The Covernment Adiocatt, for 

the Crown. 

JUDGMENT.— This is an spplication in 

revision by one Sob an Lsl. The applicant 
was tried and convicted by a Magistrate 
on acoiupoaite charge purporting to be Inid 
under eedions 40J/417, Indian Penal Code, 
eud received concuixent sentences of 
imprisonment. On appeal, the learned 
Sessions Judge has maintained the convictions 
as recorded, but hse set aside the sentences of 
iopiifoomeot and imposed in lieu thereof 
cumulative sentences of fine aggregating 
He 25U. The essential facts may be staled as 
folio wa.—Sohan Lai was the servant of a land, 
holder named Mmammai Sarvi Degam. 1 here 
liad been dispute* lielween Ihia lady and 
another co-sharer ia her muAtil, culminating in 
a portUion which bad finally been settled by 
tbe Revenue Courts and ordered to Uke 
effect from tbe month of July 1915. 
In order lo avoid disputes between the 
paHies in the interval before the partition 
was to take effect, the CoUsotor bad ex* 
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eroised bis powers under section 45 of the 
United Pravincee Lend Revenue Act, 
III of 1901. find Appointed the other co- 
Nharer, MehArChaiid, an additional femionfor 
for the moAai in which he and ^fusammat 
Sarvi Begaui were both eo^sharares, and of 
which Sarvi Be^am had hitherto 

been the sole lambatilnr. The ^(Aaifltrate 
who tried this case in the first instance 
thoroughly appreciated this points but the 
learned Sessions Judge seema to have been 
under aome misapprehension concerning it. 
There could not be a separate Jitwhariitir 
for the makal known as .UuAot Bindraban,'* 
this being the name of the muftaf assigned 
to Mehar Chand on partition, because no 
flUcH muAuf bad yet come into existence. 
The intention of the Collector, no doubt, 
was that Mehar Chand should exercise all 
the powers, perform all the duties and 
enjoy all the rights of a fau*bcr»t<ir in 
respect of that portion of J/u/t of Sarvi Begam 
which had been assigned tu him under 
the partition. Under these circumstances, 
an employee of the Canal Department went 
to the village, bringing with him the 
/umc5anJu or state men te of account, show- 
ing the arrears of canal dues requiring to 
be realised from cultivators belonging to 
}dahal Sarvi Begacn. This work of realisa- 
tion ie ordinarily performed by the Umliunlar$, 
who are enabled, by the exeteise of due 
diligence, to earn a small remuneration Id 
the form of a percentage ontho dues collect- 
ed. In accordance with the Collector's order, 
the effect of which had l>eeu properly 
appreciated by tbe Revenue Authorities, two 
separate jamabandtg or Ktatementii of acoouiii 
had been prepared, one for that portion of 
tbe of which Barvi Begnm was Jitmbar* 

(far, and another for that portion of the 
mokal of which Mehar Chand had been 
appointed additional latnbcrdar. The official 
entrusted with the conveyances of these 
jamabandi* handed them both over to Solian 
Lai. The latter proceeded to make all the 
necessary collections for the entire moAuf in 
the name oi lits mistress, J/icmiKiNar Sarvi 

Begam. He paid the money so collected in 
at the Xahsil, received the percentage doe 
to the lambitrdar for collections made with 
due diligence, and paid over the money so 
received to bis mistress. Sarvi Begam 
There is no suggestion that he made any^ 
thing for hiiueelf out of the transaotion. 


He ha^ been convicted of having deceived 
the canal official and thereby obtained pos- 
session of the jftmnbandi which was inteuded 
for Mehar Chand, and he has been farther 
con V ic ted of ha v i n g cri mi n a] 1 y m isapproprtat- 
edlhat portion of the canal dues which was 
paid to him on account of collections made 
in Mehar Chand's division of the makal, It 
is contended before me that both convictinos 
are bad in law, and that in any case, the trial 
is bad. as the two alleged offeocei were uot 
part of the same transaction and should 
not have been tried together. With regard 
to the alleged misjoinder of charges, my 
opinion is that the pr«»secution was entitled 
to a*k the Court to go into the whole 
matter at a single trial, provided it took 
upon itself the burden of proving that all 
the facts alleged against the accused, were 
in fact xn ctninected together as to form 
parts of the same transaction, or to be 
otherwise triable at a single trial uoder 
the provisions of section* 235 and 236 of the 
Code of Criminal Procedure. This involves 
the further condition that, if the prosecution 
failed to make this out, tbe joint trial 
would be defective in law. Jn the vievr 
which I take of the facts of this case, 1 
need iwt labour on this point farther. It 
seems to me that practically the prosecution 
assuip^ the burden of proving that the 
obtaining of a famabandi for Mehar C hand's 
division of the vuAuf, was deliberately done 
by the accused Sohan Lai, in order to 
enable him to collect dues appertaiuing to 
the said division of the w lAoJ and to deprive 
Mebar Chand of the opportunity of earning 
the lanbitnlars remnneraCion in respect of 
aoch dues. I do not think that anything 
of the sort is made out by the evidence 
on the record. The Magistrate who tried 
the esse was inclined to doubt the evideuce 
of Muhammad Sadiq, the peon who handed 
over the Jamabandi$ to Sohan Lai. Ths 
learned Seasions Judge sees no reason t® 
disbelieve the wifness* but obviously hie 
evidence does not prove anything regarding 
aohaii Lai’s intentions at the time when 
he accepted delivery of the twoifl«flftu«dw. 
''hen It is sought to establish tbe offence 
of cheating oi. the basis, not of any fairt 
representation with regard to past svenis 
or existing facU, but on the basis of • 
promise as to something to be done in the 
future, tbe proseeutioo is often faced with 
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ibiB difficnlir, that it ha9 to pro7e that th« 
panon making tba promisa bad no mteotion 
at tha tlma of performing it. A^sumiDg 
Uahammad Sadiq's evidence to be true as 
it sUods, it voold not, in my opinion, be 
n^U to iofer from this evidence that Sohan 
Lai did not at the time intend to paa« on one 
of the two yArfutbanlii left with him, to 
Mehar Chand. Ai regards the charge <'f 
crimiDal misappropriation, lam not prepared 
to hold that there ia on this record sufficient 
evidence of dishonest intention on the part 
of Sohan Lai to warrant hU enriviclinn. The 
anestioD of the respective rights and duties 
of the original lambaninr and the additio »al 
lanborJar of ^oAaf Sarvi firgam ii not in 
itself absolutely clear, and may well have 
seemed extremely doubtful to the perMns 
prioicipally concerned. Sohan Lai was, aftar 
all, a servant acting coder the orders and in 
the iotereata of his mistrew. 1 am not 
prepared to assume against him that he 
knew he was causing wrongful gain to his 
mistress, or wrongful los« to Mehsr Chanil, 
by collecting these canal does and receiving 
the rem operation therefor. 1'here is nnques* 
tion in the present case of dishonest conver 
lion of money to bis own ase hy the person 
accused. The charge is, therefore, based on 
ibe words “whoever dishonestly mis*pproprU 
ates’*. Tbe verb “to appropriate” in this 
connection means setting apart fnr, or assign* 
tag to, a particular person or use; and to mis* 
appropriate,” no doubt means to set apart 
lor or assign to the wrung person or a wrong 
Qse, and this aet must be done d ishnnesi ly. 
^be evidence on the record does not satisfy 
me that when Sohan Lai handed over to his 
mistress the money, which was aftar all only 
the due payment for work which he had 
himself performed, he was acting dishonestly 
within the tneauing of that wurd as used in 
the Indian Penal Cud«. I, therefore, accept 
this application, set aside the conviction and 
aestence in this esse and aegoit Sohan Lai 
of the offence charged. The fine, if paid, 
muit be refunded. 

Appliralion aeupftd. 
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MADRAS HIGH COURT. 

Ccrji. Rkvisjos Penuoss Nos. 925 abo 926 
or 1914. 

October 12, 1913. 

Sir. Justice Abdor Rah m and 
Mr. Justice Spencer. 

In rr KaLIjARU UAMALINGAM aho 
ASOTUSK— PsriTioysKS IK C. R P No 9 -’5 
/« re THUPiLl SLUBRAMAVYA ahI 
sxotkf:ii- PtiTtosKss IK C. R. P. No. 921. 

Cnmimaf C-If (.tri V ISOiy, 4?<J, 

I« — .y, hf, fm.fy Iv Jk-tifM pivcetrUufj 

4X Cnintiml VnteAun Cudr, nppjivu 
only where the nffenci** iq sacijnii jpj 

Crtmiiwl PnKTcdurr Co Jo, aro comnjjttod Uy tbd 
or in cUp I'ir uni»lancee mco(ioned thoroin 
tp. aU. col. S.] 

Tlicrr^fi.rr a Muneif hu no juisdictino to tok« 
sHioii iimliT scciion 4“0 egeintt rhe vxreufDDC nnj 
acicMnr* of a Awmaent found lo bo forged who 
were nM perlic* rn any |iroerediiig before Ihe Coon 
(p. (m 6, Cilia. I A 2 J 

KkAd0r V. itrfra .tahrt. Ift V.224t 2 M L J 
I4K t UVIr I74,follo»va. ' 

Akhit CAtwJrv fie v (/'recN.gmprvM, 22 C- 1004i 
Zfharmnti04 g«irt«r v, ? C. f.. J. S7Ji C 

'V. S. 6T«h 7 Ur. L, J. JeJuhtznHan Binah v. 
Si»^rpf, 4 lod. rai. 710: |OC, t. J. .*iR4; 14 C. W. 

K. .'SOt 37 C. 5f'V*i n Of, L. J 37; /iiVotonntt Pi'Ifai 
V. gmpeear, I JaO. Ca*. 397: 4 M. L. T. 404* 19 U 

L. J. 48; SI Or. L. /. 41; 38 M. 49 at p. 67 U ri 
lerji 18 B. •81; In ;«* Ketket .Vorayaa, J? |nd Cas 
7Wi 13 Cr. L J. a4ft U Ben. L. B. 966; Qmpcr 
PmmA T. Smperor, I I nil. CtJ. 306; V Cf. L. J. 8l9j 6 
A. L J 398. referred to. 

Petition, under section 113 of Act V of 
1908 and aect’ous 13 of 24 and 25 Victoria, 
Chapter 104, prayitg the High Court to 
revise the order of the Court of tbe Principal 
District MunSif of NrlJore, in his pro* 
ceedingH dated the 20th October 1914 in Ex* 
traerd inary Appeal No 1281 of 1914. (Small 
Cause Sait No. 74 of 1902) seading tbe 
petitioners to nearest Fir»t Class Magiatrale 
u offence punishable under section 467, 
Indifth Penal U'>de 

Mr. T. K. Venkaiorama /tfar, for tbe Peti* 
tinners. 


Ur. C- Madheoan Nair, for the 
ment. 


JUDGMENT. 


Govern* 


AsDCR RaUJic, J.— These are applications to 
set aside un order under rection 476, 
Crimiual Procedure Code. The order was 
passed by the District Munvif iu the course 
of a cerUin esecaUon proceeding in his Court. 
It appears that the property atiaohrd in 
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executitii of the decree wm alleged to have 
l>een sold the iudffmeni-debtor to a third 
person and the vendee pat m a eUim. The 
c-n^ideration for the deed o* sale was two 
promissory notes which the learned District 
ilunaif had reasons to saspect were forgeries. 
The claimant did uot appear in support of his 
claim, but the District Minaif examined the 
executant of the promissory notes ns well as 
an attestor of one of the prcoiiswy iiole< and 
he then cams to (he conclusion that the 
petitiotieia, l.f , the executant of the notes 
and the attestors should be prosecuted, as 
he was of upinion that the notes were 
forged doenments. The question before ua 
is whether section >76 applies at all to 
this matter. The section says that any 
Civil, Criminal or Revenue Court may order 
prosecQtion with reference to any oifence 
referred to in section 195 and comoiiMed 
before it or hrouaht onder its iK^tice in the 
course of a judicial proceeding. The question 
we have to decide is whether the terms of 
that section sresatiahed where, a« here, one of 
the offences mentioned in eection 19«) of the 
Criminal Procedure Code has been comiritted 
l.ut not hy any party to any proceedinc before 
the Court. The offences charged fall within 
clause (r) to section 19^, which says no 
Court shall take cognisance of any offence 
described in section 4S*> or punishable under 
sections 471, 476 or eection 476 of the same 
Code, when such offence has been committed 
by a party to any proceeding in eny Court in 
respect of a document produced or given 
in evidence in each proceeding except with 
the previous ssnction," etc. In this case, the 
offoQce of forgery, if one was commit* 
ted. was not committed by any 'p4^ty to 
any proceeding* before the Court execut- 
ing the decree, and if that qualification is 
to be imported into eection 476 the District 
Munsif had no jarisdietion to make the order 
in question. The decisions on the point are 
confliotiug. In Calcutta, the opinion ia divided. 
The view laid down in Ckojulra Dt v. 

Qu<en-£mpre«v (1) is that section 476 must 
he construed as being entirely self-conUined 
and that we are only to refer to the offences 
mentioned in eection 19S withtmt any of the 
restrictions or qualifioatione that are to be 
found there as to the circa instances in which 
the offence is committed. Bat apparently a 


different view prevailed lo the cases reported 
as Dhnrmadoi Kt^war v. Emptrw (2) and 
as Jadunnndan Sin9h v. Emperor (.f^. I 
may mention that the case in 22 Calcutta 
was under section 478. Crimina) Procedore 
Code, and not 476, Criminal Procedure Code; 
but so far as the question before us, is 
coocerned, it does not nppSar that that would 
make any difference. The cases in 7 Calcutta 
Law Journal and d7 Calcutta are both under 
eection 476 and the learned Jadges in the 
latter r.ase seem In have gone rather folly 
into the matter and considered tlie authorities 
on the point. In this Court, there is only one 
decision which is directly in point, m/., 
that reported as aMhI f(kadar v. Afeera 
Sahth 4^ where the lesrned Judges ex* 
pressly lay down that section 476 applies 
only to the offences mentioned in section 196 if 
fhey are committed by the person nr 
in the circumstances mentioned thereio. 
There is, however, a dietnni of Sankaran 
Naif, J.. in a Full Bench case in Ai't/akanHu 
Piiltti V- Emperor (3V There the lesmed 
Judge observes that (he operation of see* 
tion 476 U not confined by the restric* 
tione mentioned in section 196. That 
was a mere obiltr diVfr<m unrscesssry 
for the decision of the gueetion before 
the learned Judges. Two decisions of 
the Bombay High Court have beeo brought 
to our notice, ri>., those reported as fn r» 
/>er;« (6) and ai In rr Ktshav Eorof/an 
(7 . Both support the view in favour ofths 
wider inlet preta tion of section 476. 
have also been referred to a case tn 
Prasod y. Bmptror (y). but that csse 
is not a clear authority in support of either 
the one or the other position. The questio® 
is certainly not free from difficulty, bat ^ 
thought we could dispose of rt at once as it 
was folly argued before us, On (be whole, 

I em inclined to follow the view taken'® 
15 61idra8. Cue circumstance which dotf 
not appear to have been noticed io any o* 
ihe reported decisions, is that some Rflidsoce 


(«) 7 C, b. J. 373; 12 r. \V. N. «75j 7 Cr. I- 
(3| 4 lod. Cm 7JO; 37 C. 250s 10 C. L. J. 

C. W. N. asO: 11 Cr. L. J. 87. 

<t) IS M, 884; 2 M. L. J <4^ 2 Weir 174. , - 

(5| 1 lad. Css. fi97s 32 M. 40 at p. S7: 4 M* ^ 
404; 10 M. U y 42; 9 Or. b- i. 41- 
W '« B. S8l. ^ r 

<7) 17 lod. Cs«. TtOs 14 Bv«a. b- B. »Ws 13 ^r. 


(8) I lod. Oas. 80^ 6 A- L. J. 39% 9 Or. U 7* 


. (1) 89 0. lOOi. 
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uto theACOpA of AAction 476 is afForded by 
fbel)eAdinff to ChapUr XXXV, which $howa 
ibo o1a 89 of offencAA, which ia intended to be 
deftU with in the chapter in which aectinn 
476 occare. The heading of the Chapter is 

proceedings io case of certain offences affect* 
ing th e ad mi n i atration of j oatice. "lithe w ider 
interpretation contended for on belialf of 
the Crown were to be adopted, then the 
lection would apply to cesea wliich have 
no relation whatever to the adminiatratioh 
of justice. It might be, for instance, limt a 
forgery was committed and brought to the 
notice of a Court and yet the forged doenment 
waa not intended to be used and was never 
m fact used in connection with any 
proceeding. I aty say that if the 
Isngnage of section 476 was clear, we would 
be bnnnd to give effect to it apart from 
the heading of the chapter. Bat the 
language not being clear to show how 
maeh of section lf>5 is to be iapoHed, 1 
felt myself justided in deriving light from 
the description of the chapter which begins 
with section 476. I may observe that the 
learned Judges who decid^ the case of Akhil 
Chandra v. Queen*fmpm» (1) remarked 
that if the narrower interpretation of section 
4i6. Criminn! Procedure Code, were upheld, 
no meaning could bo given to the words 
of that section — the same words occur in 
seotios^ 476, Criminal Procedure Oodei as 
well— or brought under ite notice in the 
coureeof a judicial proceeding." With all 
respect to them, it seems to me that they 
are under some misapprehension as to this, 
if an offence of the nature described, is 
^moitted by a party to a proceeding, the 
Court before whom the proceeding lay, can 
pve sanction under section 193; but suppose 
Ibat every matter ie brought onder the 
Mtice of another Court in the course of 
another judicial proceeding to which the 
offender is not a parly, then the use of 
■eotiou 476 comes in and the Court onder 
*bo8e notice it is brought can make an order 
ttuder that sectioo. 

li therefore, hold that the order io U4b the 

most he set aside. 

J —The question ie foil of 
Id In re Kerkac iVaragon (7), 
wtchelor, J., observes “all that ia required 
; i» that such ao offence as 

** Wr® y. .b section 195) referred to, 


should be either committed before the Court 
or brought ocKler its notice io the course 
of a judicial proceeding." I think that as 
far as poMihle. w® shooM give effect to the 
plain wording of the section and nnt introduce 
anything that in not there. But in this 
caae if we give the fullest scope to the 
words “brought under its notice in the 
course of a judicial procet^ding,” it will have 
the effect of giving Courts a very wide 
power arrest and serul persons to trial 
even when the offences have no direct 
connection with any proceeding in Court, 
as for instance, where some statement is 
elicited in the crosa*esamination of a witness 
as to a previous act of forgery committed by 
him. Id the Indian Pena) Code, forgery 
comes under the class of offences relating 
to documents and not under the class of 
offences against public justice, which includes 
offences under sections 191 to 229. In this 
way, the powers of Courts will be enlarged 
beyond the scope of the heading of Chapter 
XXXV', Criminal Procedure Code, (n which 
section 476 occurs. There is alsn consider* 
able force in the observation in Akhil 
Cknndrn I>e v. Quf''n’Emj>rtu (1) that if see* 
tion 476 is to lie read as nualKSed hy the 
circumstance^ referred to in aectioii 195, 
then it ie difficult to give any meaning to 
the words in sections 476 and 476 *'or 
brought under the notice of any Civil, 
Criminal or Revenue Court in the course of 
a judicial proceeding". Hut the case of 
Oirwar Pmoad v. Emp^mt (8) is an in* 
stance of an offence which was brought to 
the notice of a Civil Court in the course 
of a judicial proceeding, and yet, withont 
being an offeiice committed in relation to 
any proceeiliogs in that Court, was an 
offence affecting the administration of 
justice. 

It may also be observed that when, 
ss here, a person who is not a party to 
any proceeding in any Court, is accused of 
committiog forgery in respect of a document, 
no sanction is required before he is 
prosecuted. 

1. therefore, agree in the absence of any 
conflicting decisinn of this Court, with my 
learned bn>ther'a deci<*mn. which 6*ids support 
in Kha^L^ v, Meera daheb (41, the only 

decision directly on the point in this Court. 

Petition alloued', Order $et utds, 
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In re davodae^ KJA.&Q. 

MADRAS HIDE COURT. 

Chimihal Revis^oh CAiJB No. 47y of 
C siHi^fAL Ren$iOif PemioM No. 3dl 
OF 1915. 

NoveoibFr 8. 1915. 

PrfAen^-^Mr. Ja^itke EumArAAcrarai Sa^in. 
Ure DAMODARA NAIDU axo ASOfaea— 

ACCCSRP — PETinONEK^. 

Ifd.htw Abkftri (lefiSHii). «, 3fi ^6)— 
for tftle arrack 32 'l^reet uiKifr •mU i» 

// S ja r eemi, 

Jor HU‘h-f 229. Ont^rt if Ikf S«xjr»f 

of Ww for tUftHff“lSt»f>-limf 0^cr» «/ 

r.2«ft» rwpc •/— -Abktri 

‘FrcHniceh'g of of met, *fKeth*r he eo»*itU‘frd A|f 
Court. ^ 

Kule 229 ^ tH« SUodisK Ordort of tb« Boar*) uf 
Re««Bue. vrhicK dir«e(i Abknri oWcora (o allofr 
waataffo in bottUog up to 2 p«r coot. i« «b|j a 
dopartmAbtal rule for tlie I'uUlaMe of ile aulmr. 
dinatei. the mar^n of 2 per cent, brin^ fise*! a< an 
allowance for evaporation in cate* where there U 
roaaan to believe that the dimiontion in ctreaftb 
it duo to natural causce. It cannot be cun»lrvc4lte 
maao tbut licensee" can fululteratr armcA an lonf 
ai thej do not etceod 2 per cent, uvot rite »treogtU 
reontiooed in the permit. 

The ruh not Uavinif been lande aiKtcr evetion OV 
of the Eladm" Abkari Act. ha* not the force of 
law and cannot bo read ae part of tbo Act. 

Uader eoction S3 (A) of the Abkari Act, an oftenco 
If conmitted the monicut a pereoQ iflb ermcA 
below the alrength specified in the perrait, no matler 
wbat the aausc uf the variation maj be. Tbo fact 
that the offeoee ie ool^ technical , ie not a laatter 
for the Court, but ono for the oAeore instituting 
the promotion. 

Pe(itioi). ondar sociions 4:^5 and 439 rtf tba 
Code of CncDmal Proc«dur«» 1898, praying 
the High Court to raviaa th« jadgoaant of 
the Court of the Joint Mhgietrata of Nega. 
paUm, in CriDinitl App«al No. 25 of 1915, 
preferred egaioAtthe jodgment of the Court 
of the Stationarj Second Claaa Meginirate of 
NegapataiQ, in Calendar Cane No. 31 of 1915. 
PACTS of the eaee appear from the 

jpdgtneDt. 

Dr. a. Swamittafhan, for the Petitioners. 

Tbe coDvieiioQ ie not nuetainable. Rule 9 >9 
of tbe Standiog Orders of tbe Board of 
Revenue allows a wastage of 2 per ce&t. Tbe 
offence is after all ooly technical. 

Mr. P. R. (3ranf, for the GoFeroment. The 

rule in queetion le a depart me otal rule for tbe 
goidanoe of officers. The 2 per cent 
allowed by it, is for evaponttion by natural 
causes and not for adulteration. Further the 
rale not beviog been made under sectioo 
69rlias QOt tho force of law, nor U it a 


of the Act. Technicality of an offence is only 
for tbe consideration of officers institotiog 
a prosecution, and not for the Court. 
The offence is complete the moment 
nrroci below the strength specified in tbe 
pexmit is sold. 

ORDKR. — The terms of the license are 
specific and the privilege estends only to the 
sale of arrack 32 degreat under proof. Sec* 
tion 56, clause (6), of the Madras Abharl 
Act, 1886, renders any person who does auj 
act in breach of the conditions of his license 
punishable with imprisonment which may 
estetkd to three months or witEi Gaeestendiog 
to Rs. 200 or with both. 

The evidence in the case sbowe clearly that 
spirits over 32 degrees was sold end the oaly 
question is whether rule 329 of the Standing 
Orders of the Board of Revenue, which 
directs Abb ari Officers to allow wastage m 
bottling up to *2 percent., can be pleaded 
as a defence to a prosecution under seotioohfi, 
cUuse (6). 

I do i>ot think the rule can be oonstrasd 
to mean that licensees can adulterate arrack 
so long as they do not exceed 2 per cent, over 
the strength mentioned in the permit. It ii 
only a departmental rule for the guidsnoe 
of its subordinates and fixes a 2 per ceot. 
margin as an allowance for evaporation in 
cases where there is reason to believe that ths 
diminution in strength it doe to nitoiil 




Th< role not mede ander MCtioo 
of the Madras Abkari Act and is, thersfors, 
tK>t one having the force of law, or a rale 
be read ae part of the Act. 

Under the Act, an offence is committed tbe 
moment a person sella arrack balow tw 
etrengih apeciSed in the permit — no 
what the cause of the variation may he*^ y 
is true that the offence may be only te«?'®j?J 
but this ia a matter for the officers institntiM 
the proeecotioD. , . 

In the present case, both the Joint 
Irate and the Sob^ilagiatpate have j 

the evidence of the Sah-fnapector i 
do not think I ought in revision to go 
their findings of fact. Tbe evidence « * 
Bub-Inspector shows that even tbs 9^ 
cent, margin was exceeded when he 
the arrack. I see no groan 1 for int«^" _ 
with the conviction or aenteaos slid dii^\ 
the petition. . _j 

Pe^M 
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MAD BAS HtGH COGRT. 

CiTiL Appbal No. 311 of 1913. 
October 1913. 

?rw*n/:— Mr. Joatice CnntiA* Trotter And 

Mp. JoRtiVe Sn'niFRM AiyinRep. 

AICBAB HUSSAIN SAHIB &ifn amothbk 

Pu 1 NTi FFs— A pre l lamtr 


rer«t 4 A 

SROUKUAH BRGAM SAHKRA (oied) ako 

OTURKS — DBPeNOANtR — RB«POyOBNT*. 
JfufMmmffddH UiitA mttrrittpe. 

t^itvru of^C^hohiMi^m SHit Impure, whftkfrtujifteml 

ta ni*4 pfftHmpliOm of UtUim4Cf—Aeki»^ !ftifm«mf ty 

jatS4r or family, uteeotitif of. 

'Jfikfa' 1 $ tbo loweit form of mBrnafo knowri to 
VabBBiBBaBn Uw^to low •• to be pnctk«ny 
ifidutinfoiabAblo from euneiihinBAv. The two tnown 
Woret tbrnit it oro. thoc tbcrc mvti ho « 

UBDitoptriod for (bo mtrnairo to IbM oltliof in 
tba worid or in tbo aost or ia botli. oiwl ttfomttif. 
tboi sonip of rnoo^y mutt bo pom to tbo brWo at bar 
CP- W 7 , eoJ. 2.1 

Noae but ebildren wbo or^ in tho aiHctost toncoof 
tbo word tporioao orr eoatldrrod inropohio of inbrrit* 
“ybooiueo of eheirpatorfrofoiKor Cf- W*. *«) 

Mote eentinood cohabitation dota iwk aaAco to 
1 *^ inch a lefol pcvtnmplion «f uiarriaar aa to 
*k*i?^** tba offaprinif, thonj mott hr, bctidct 
whaWtalion and beaidot pro^fof paRoroAo, tomrtbinff 
>a tha aatero of acknowlodfpmant, rltbrr rxprrtacd 
or or ooadoet, on lha part of tbr prpiirad father or 
bit ftkBily. [p. ««> ofli, f, eOO, eol. 2 j 

Appaal AgAinat the decree nf the (‘nort nf 
the TetDpopAry RoHordinate Judge of Gantar» 
mOngmil Soit No. 17 of 191 J. 

Mr. r. Ramftarn ‘with him MeMpa. 
J. Jannkiramnyt/a and A. *V. Sitoi'ama Saotri), 
for the Appellanta, 

Meaare. T R/yn^ochariar and 7*. Hamn- 
handra Jfco, for the Reepoodente. 


JCDGWENT. 

Coom.TBOTtiR, J.— This ia an appeal Hy 
jjofha, who are the aona of a (ady called 
hbfil Nagir Bee. They bring thie action 
jpinat a n amber of relatives of the late 
jWawab of Maaolipetam, ae be was called 
Dy otntUoy, U> have it declared that they 
»dtbe legitimate aone of the late Nnwah 
W entitled to take part io the partltmo of 
Uaded property. 

he qaeation that bae to be detarmioed can 
nn pot ID two waya. In the /irH pla:e. has 
u.”*“ affirmatively shown that Uabbl Nagir 
n ’rifa of the late Na wab ? Sacam/fy. 
^ ^ Pn* io another way— do the known 
relatione of the Nawab 
Mnhbl Nagir Bee lead to 
PPainmption that a marriage niaat have 

4*2 


taken place, thoagh no definite date can be 
assigned? 

The first qaeslion, therefore, h one of fact 
— IS it true op K it proved that a marriage 
actnally (otik place between the Xawab and 
this lady ? If abe was married to the Nawab, 
it ia not contended that she was man led in 
any other form except the lowest form of 
marriage known to MuhamniHdan Law, vtz., 
mafa marriage, winch ia said by some to 
be ao low a form of union as to i>e practi- 
cally indistinguishable from concubinage. 
The tw<i ki»own features about it arei^/ir^f, 
there muat be a definite pei*io<l for the 
marriage to last either in thia world or in the 
nest OP IQ both —which In this rase (a said 
to be OlJ yeara— and acmar//^, a sum of money 
must be paid to the bride as her dower — and 
it ia said in thia case that n sum of Bm, 525 
was paid to this girl. The hixtory of Mnhfil 
Nagir Bee >a inevitably bound up with that 
of another lady, called Dildar Bee, who was 
a witness in this case. They were acquired 
from their parenta. who were poor and un* 
kncwn, by the senior wife of the Nawab, 
when (hey were little children sis or aeven 
years o]d. Their pn rentage seems to be very 
vaguely known to anyhody, including 
thecQsrIves. There were apparently Hindus 
and p>triah$ by caate. and Iwcame converted 
to Mohamreadanrsm after their iutroduetiou 
into the feaaa'i of the Nawab. In the year 
ls37, the wife of the Nawab was taken 

ill, and after a few week't’ illness, ahe died 
in child-birth. That we know to he on the 
2«tb November 1837. The story told by 
the appellants is that shortly afterwards — a 
few weeks after the death of the ahmit wife— 
the Nawab proceeded iu turn to contract 
muta marriHges with both Mahfil Nagir Bee 
and Dildar Bee; and it seems clear that more 
nr less aboat the ea*ne time, he did nn doubt 
contract a utnla marriage with another young 
woman in the scauHt, namely Fixt Bee. 
Several witnesses were called for the appel- 
lants to establish the ntlged celebration in 
Madras of Hie mtUa marriage with Mihfil 
Nagir Bee Moat of the witneasas idea tided 
the occasion by reference to some other 
events. One of the events by which some 
of them tried to fix it, is by reference to the 
marrisge of a lady, called Amtlius Bilaox 
Begam, wbo is the 5th defendant in this case. 
They sey Hlldar Bee and Nagir Bee's 
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%v^reA little before that of Amihoa 
utifortunately, the marriage 
reelslnr has been priyiuce<l ar>rl ittnrnROQlthat 
that marrinee wr< not eelebrated till the 
year IK92: anel, therefore. the«a wilne«<e< 
miHt. It ariy rate, be entirely miatak*n when 
they imagiued theroselvea to be ennsiatent in 
Hi in? the occnaion of the mnrriace of MahSt 
Xi?ar Hee with reference to that of Amthaa 
Solam Be?ani. Another method of identi' 
fyin?, adopted hy aome other vvitr^eMea, waa 
by reference to the marriage of Pi^a Bee. and 
thitae of them who adopted thia method am 
all ncrree<l that, of the three ffirls, Ki^a Bee 
was the one married laat. A letter which 
was pmduced-^Kxliibit XXXll^a letter 
written by the Xawah to a friend, ia dated 
17th April and it apecitically recitea 

that on that date, he had juit marrieil Kiia 
Bee aa mnfa wife. After tint, it becomes 
impD^Hiblv to place any I'elinncc on (he«e 
witnenaeai M it U clear on their otrn showing 
that it wa^ more than sit month** out by thia 
last method, and Hve years oat hy the other 
mothod nf fitiiig it hy the marriage of 
Amthue Halam Begnm. 

Ont, apart from these special clifficoltiee, 
the general tennr nf the itory briailea with 
iraprobabilitiea. Although this took place in 
Madma. where the Nawah hadahonae and he 
. wae apparently very well known in the w>ciety 
of hia equal.*, every single witnevs that apealiA 
to the marriage comes from Masolipatam 
having lived there all his and her life, as the 
case may be, and Just happening by e'>me 
bappy coincidence to make a jnaniey to 
Madras, in time to witness tbu ceremony. 
Xot ft single witness is called who was pre* 
sent on the occasion and who is a native of 
Madras. For this, the e.xplanation is 
geeted that natives of Mssolipalam wnold he 
the only persons wburo the plaintiffs would 
probably he iu a position to inOnence to 
invent tba story of the marriage. The 
learned Judge bas heard all the witnesses aQd 
weighed all the dncameQts aod be has come 
to the cooelasioQ that this alleged marriage 
IS not proved to have taken pUce, aod from 
.that ennclusioQ. 1 do uot dissent. 

. Next comes the moch mmw impoHant 
qaeetinn, whether, although it has not been 
speciBcally proved as at a detjiii^e daU the 

cirenixiBiances in this case are each that the 

law will prasuffl. that a marring, between 


theso persons took place. I do not propose 
to deal with this matter at very great length; 
but we have had I mg and learned arguments 
ah«ut it; and out of respect to them, T will 
refer to «o*ne nutborltres that were cited.* *1 
refer to the anthontie* for the pnrpo*® of 
ascertaining on what conditions, what evi* 
dence and what proof rests the presumption 
whirb undoubtedly is to be found in ^fa* 
hammftdan Inw with regard to legitimacy in 
certain ra*es. The first case i* Kfutiah 
V. Ra* Jah Khnnutn (IV In 
that case, there was cited in' argument a 
passage from Macnaghten’s Muhamtnadan 
Law, and that was emphasised in the iudg* 
ment- That passage is tolhis effeot:— None 
hut child I en who are in the strictest sense nf 
the worri apuriou*. are considered inrapshle 
of inheriting the estate of their putative 
father. The evidence of person* who wnnld, 
in other cases, be considered ineompelent 
witnesses U admitted to prove wedlock, and, 
in short, where by any nos^ihlUty a marrisg" 
may l>e presum^, the Uw will rather Ho 
so than bestard ie the issne, and whethey 
a marriage be simply voidable or vo;a 
ot MrVeft, the offspring of it will bk 
deemed legitimate,'* Having quoted thi* 
passage, their l^ordships eay on paee ^ 
“The effect of that appeare tfi be, that where 
u child has been born to a father, of a 
mother, where there has been not n m*" 
casual roM’ubinage, but a more perenan®"! 
connection, and where there is no 
mountable obstacle to such a marriags. 
iccording to the Muhammadan Law, the ptr* 
sumption is in favour of such luarney® 
having taken place;” and op page ^2^ they 
Summarise the stats o facts, which th^ 
held in that case as sufficient to inv” 
the presumption of law, thus: Nos' * 
tha xvhicb are there staled, upon 

principle of assumption, appear to o* 

be maintained by the evidence in Ih is c^ » 

namely, that Mutanmat Kaijati 
associate with Fys Ali Khan; that * 
did remain with the females of tha 
of Fya Ali Khan: that „ 

Khan was born of her restere „ 

to his being the offspring of Py* 
we think that is a circamalancs • 

to be inferred from the previous 

(I) 8'M. I. a: fwj 1 sir. I'M 
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ThB nBxt case cf inportaocB was decided 
in Athrufood Dowlah Akmfd H&t*ein RkoH 
Bahadoor v. ffyrUr Hfttsfin AA an (2). In that 
ease, their Lordsbipa considered the earlier 
case and considerably mcdided the extent 
of the doctrine there laid do«n; and they 
cited a paaeage, which has been quoted 
at the Bsr» from a certain book on In* 
heritance by Mr. Bailey as making the 
broad assnreption that '*mere continued 
cohabitation suffices to raise such a legal 
presumption of marriage as to legitimatize 
the offspring.*' This statement drops the iu* 
portantqoaliHcation '"with acknowledgmrtit.*’ 
1 aboold mention that the word "questioning* 
iu the report is a mistake for 'making.* 
Their Lordshi(a go onr "'ifo decision can 
be found there (that is, of the Privy Council) 
which supporie so broad an astumption, or 
which, when rightly under.stood, it in con- 
flict with the law as stated by the Priests 
in this case. The presamption of legitimacy 
from marriage follows the bed, And whilst 
the marriage lasts, the child of the women 
is taken to bo the husband’s child. But 
this presumption follows the bed, and is 
not antedated hy relation" and so 
forth. Then they go on: 'These presurop* 
ticns are inferences of fact. They are 
built oil the foundations of the law, and do 
not widen the ground of legitimacy by con* 
founding concubinage and marriage." Then 
they quote a passage from another case cited 
before us, Mahowtd Banker HooMain KkoM 
Bahadoor v. Skurfoon Riua Pcguei 3*. and 
then they explain the passage in Rkc;nk 
IHtlayut Oolloh v. Raignn Kkonuin I* 
which I have already referred to, siul 
they say this:~"*The <’ohabitAtion alluded 
te ic that judgment was continual: it u*as 
proved to have preceded conception and to 
have been between a man and woman co- 
habiting together as roan and wife, and 
having that repute before the (*nnc*eption 
commenced; and the l ase d«<*ided that not 
cohabitation simply and birth, but that co- 
habitation and birth with treatment tanta- 
^uni to acknowledgment, sotticed to pnive 
legHiJuacy. The presumption tbrougbont the 
whole judgment is treated as one of fact. 

It would be much to be regretted if 
•**/v '^^riance oh this important matter 
. Ky 11 K, I, a; 94 St p. 1 13s 7 W, R 1 (P. U.)s I 
Bath P. 0. J AMs 2 8ar P. C. /. 223* 90 E. B. 87. 

** V Vlfi A laej 3 W B. (P. 0.) 37i I Satk. P- C. 

«0| 1 Bar. P. C: 19 B* B .*«I . ‘ 


arose between the decisioos of the Courts 
and the test of the Muhammadsn Law of 
legiticnacy, as understood and declared by 
the High Priest, connected as their Inw 
and religion are. Such a variance e.sists 
betw’een the law as evpoiiii<led in this easu 
and the position l onta’ined in Ur. Oampbeira 
judgment, that mere cr)ntiiiue<l rohahitatioii 
sufficies to raise such a legal presumption 
nf marriage as to legitimise the uffspniig;' " 
ard, therefore, they adhered to thestricter 
view of the faw which they had understood 
to be ennorsed l>y the Mulnimtnadnn Priests, 
tiBiDcl> . that besides cahnbitacinit and besides 
proof of parentage, there must bt- somu' 
thirg in the nature *of acknovriedgment, 
either expressly or by condurt. on the part 
of the reputed father, to raise the presump- 
tion of legitimacy. But. given these facts, 
then their Lordships are ready to apply the 
presumption. 

Tha nest case of imporUiice is B'lHen 
Kkuj0Ctvotii$$a V. ushu" Jthnud). 

On page 31 1 they discuss the same question 
(under different circumstances) as isdi«cuased 
in this esse, whether a lady called Iliiiee 
i»oodban is a concubino or a wife. They 
sty: — '*lt is an undisputed fact that Xu^eeroo* 
deen, the son of Bibete Logdhun, \Yas 
treated by his father und by nil the mem- 
bers of the family ss a legitimate son. It 
is not that he was on any particular ueca- 
sioQ recogiiist^ by his father, hut that he 
always appears to have been treated on the 
same footing as the other lagitimaie sons. 
This of itself sppears to their Lordships 
to raise some presumption that his mother 
was his father’s wife, That such a presump- 
tion arises under such circumstances, appesr 
to have been Inid down in Khajnh Ridnyut 
0<dfaK V. Rat Jan Khnnum (I), and then they 
quote a passage from that judgment; and their 
Lord thips observe, on page 312: — “it appears 
to their l^irdsbips, therefore, that the 
andoubte<l acknowledgroent by the father 
and by tne whole family of the legiti- 
macy of r^useeroodeeo raises .some pre* 
samption of the marriage of his mother. 
Bat it is said that that presuruption is 
rebutted," Tbcn they discusa the evidciico 
as to thatsud come to the conclusion that thoy 
are not justified in holding the presumption 


(4) 3 I A. 291; 2 C. JAh 20 tV. ». 99. 
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rebrttt^. Thai h rqiU con^iftUnfc with the ba«e a ve77 materiel heano? on whateoTi' 
jadffment of the Privy Conncil in A^fhrufood elaeioo we are to come to on thie matter; 


DnH'hth Ahnud H<>sttin Khnti Bnhndoor v. 

HM<ein Kknn (9), beraaee in that 
caae, there was evidence of acknAwtefe'ovnt 
not only by many tnembere of the family, 
bnt by the alleged hosband and father him* 
self. 

Approaching the facta of this case in the 
light of these decieions, what do we tindP 
The pUintiffa* evidence is almost silent 
as to what happened to Mahhl Nagir Dee 
after (he year 1867. S^he most have passed 
herself, ao far as anything is known ahoot 
her, either ns a wife or a coneolnne of the 
Nawab. Plaintiffs, 1 snp[K>«e, eleetefl to 
rely opon their itory of a dednite and specific 
marriage. The defeodants' witrwsaes. when 
they ware talking ahoat MahHl Xagir Hee at 
all, were only oceopied in trying (o make not a 
charge of adoUery against the Xawab; and 
with regard to what took place inside the 
palace hnuee theNawab, with regard to hit 
treatment of the lady, with regard to his and 
anybody else*a treatment of the children, 
we are left in aloinst entire darkness. A 
few sentences are labnrioa«ly picked oat from 
the evidence of the witneaeas, bot they 
really a meant to almost nothing. There it 
4 etatement by the eldest iktuli win, Hossain 
Ali, in hit deposition:— **Mahfil Nagir Bee 
and Dildar Bee were living with oa at 
Madras, till my father's death." That is all 
that the learned Vakil for the appellants can 
pick out of the evidence which directly 
bears on the relations between these ladies 
and the Xawab, with oae exception, and 
that ia the evidence of Dildar Bee, (he other 
lady, who U in the same position as Mahfil 
Nagir Bee, whose children are threatened 
with bastardy— and of ronrse she has the 
atrongeet possible motive for mak ing out the 
poeitioo as favnarable to the appellants; 
farther, she herself hronght a sait on behalf 
of her children for exactly the same parpnses 
as ibe present appellants bring this .soit. 
Cndnabtedly ebe aays that tbey were treated 
by the Nawab as the children of his wives* 
b^aose that is the plain meaning of the 
answer given in the examiaatjon>ii]>chief 
That is all there is for inferring wbat took 
place between, let na say, 1867 and 1896 
when the Nawab died- But there are some 
doonmeots in the caee which undoubtedly 


because. althoQgb it may he diffienU to cot 
on the conduct of other members of the 
family without any evidence of reengnition 
by (he father, nevertheless, speaking for 
myself, if I find very strong and clear snd 
consistent evidence of recognition by the 
other raembera of the family, I wonld be 
content to accept very slight evidence as to 
the father himself. It becomes necessary, 
therefore, to see how that matter stands. 
And the first doenmont of imoortance, in my 
jndgment, is (he Govern uent order of the 
8th Octohrr 1900, which is Exhibit XI. 
What had happened was this. The family of 
the Nawab wished to have persions allotted 
to them. Be having himself actually got a 
Government political pen« ion. his family were 
now anxioQs to get it; and claims were pat 
in (o the Collector hy the various metobers 
of the family, and finally a pension list was 
drawn op showing what share esch was 
to get. To that petition to the Collector, it 
was a(ated Qnite clearly that the late Nawab 
bad a midd wife, called Fiza Bee. and two 
conco bines and children. The two enneobfoee 
can only meen and do mean Dildar Bee and 
Mahfi] Nagir Bee; and in the eohedule 
showing the amounts payable, they are, 
in term*, described as eocicobinss and 
their children as children of onnoabines. 
It is not possible to say that Mahfil Nagir 
Bee mnst have so described herself and I do 
not think Mr. Rangaohariar will go os far a* 
that. But it is impoxsible forme tobslcsve 
that the Collector would have written dn^ a 
conelnaion that there were two ennenbines, 
noless at any rate that was reflecting the vis’f 
ofthefanily gsnerelly. Nodonbtthatcerisiow 
does not bind the children. I would even s*7 
that it ia oseless as indicating the ladies* o« 
view of their position. But it indicates to 
the strongest way what mast have bssntne 
general view of the family os a whole, so 
that we start with the very first docom^t 
in tbe family endeavounng to explain her 
position and describing her as a eoocabine* 

The ns ft document of imports nee is Bxbih^ 
0. which is dated 23fd May 1902 and wh^ 
is a power^of-attomey given to a trader ^ 
the purpose of getting him to manage eo»e 
^ the properties of the family; aod »“• 
dooQffleDt 10 xmry mn^ relied upon * 
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tpp«l)BDt9» baflAQSB ihtf then treeted ee 
me’>bera of the femil^ end heirs to the 
Kftvrsb. At the seme time it is joei to 
observe thet there is k distinction mede in 
the doeameot betfveen chilHreo of fttufa wives 
and a word, which appereotl/ is cepeble of 
many meeninga, the word 'kav^z\ That 
word hee been the sabjei*t of great discus • 
sion end considereble amount of research has 
been expended by the learned Counsel in 
trying to see what it really means. I am 
not sure I am very much the wieer, bet no 
one can read the d oca went without seeing 
tbie— that there ia a distinction between 
daughters of the mufa wife end the children 
of somebody else. Let the other word be 
what it will, the difllinetinna* drawn between 
the child of a muia the ituidi wife and the 
aic^ wife have alr^-ady been mentioned and 
theo it gees on to distinguish between 
child reo of the mai/i wife and children of the 
Aums. It is very difficult to come to any 
other condueion than that the last word 
Dost be intended to mean a woman who is 
not married at all; and that, at any rate, is a 
possible meaning of the word *kkoH»u.' 

The nest document to which I would refer 
is KxHibit XXX IV. dated 27th May ltX)2. 
The family by this time were qaarrelling, 
for the most part, with the eldest son, 
Hussain Ali, and approached the Governor 
with a view to get Hussain Ali out of the 
Danagement of the family properties and 
place the manegement in the hands of eomS' 
body else on behalf of the family as a whole. 
The importance of that is that, in that doco* 
meat, altbougb Akbar Hussain and Asgbar 
Hossain are included as heirs or at any rate 
as claimants, they are described as being 
the minor sons, etc,, by a concubine. Once 
more 1 do not for a moment suppose that 
^at can, in any way, be brought borne to the 
•aowledge of Mahhl Hagir Bee. The pro- 
babilities are that she is not In any way 
rsspoosiblc, but the second son is 
responsible for it. But what 1 once more 
thick it importaot for is that it does show 
that at ibis time the family or the spokes* 
man, for the time being, of the family seemed 
w take it as a matter of Absolute commoo 
deco mi nation that her position was aot that 
w a wife, but only of a concobine. f have 
already mentioned the fact that about this 
time when the memorial was sent, there was 
a quarrel between Huasain Ali and the other 


members of the family. There are some 
other documents on which great reliani’e is 
placed by the appellants. In the first place, 
a nomtier of persons sued the de.icendants 
and representative* of the Nawab and 
added the pre«ent appellants as defendants 
along with the other members of the 
family: and It is said that not only 
wa« that done^whirh perhaps dnrs n^t 
go for very much —hut firs I the eldest son. 
Hu«sain Ali, ami in later litigntimi, 
the senior daughter >vere guardians for 
these miitors. That is a strong rircuni* 
Stance, so strong that, at one time. T was 
almost inclined on the fHiih of It to accept 
the npr>e]]anU' case. Out I think it loses a 
great deal of its force by rcA«<»n of two cir- 
cumstances. The first is (hat when these 
documents are read with the other documents 
to which I have referred, e quite ditferent 
view Appears to be taken by the same 
people, and the plaintiffs are treated ss sons 
of a concubine and nothing else. Still more 
do [ think it giwatly mralified hy the fact that 
this attitude begins to be taken up for the 
6rst time only after the dissensions and 
quarrels have arisen in the family. There 
ia no doubt that various members ofthu 
family were on very bad terms with one 
another, and that the daughter who supported 
the two ladies' cases was ready to grasp at 
any supp<u’t she could get from any member 
of the late Xaweb’s household. On the 
whole, I do not think that the evidence of 
subsequent recognition of legitimacy by the 
other memliers of t he family is strong enough 
in outweigh the Complete mystery in which 
the lives of these people are wrapped up 
down to the end of the life of the Nawab; and 
I think it quite unsafe to give the rein to 
mere conjecture And come to the conclosioo 
that there is enough raateriat to 5nd that 
they are legitimate sons. I think it ia 
unfortunate in some ways that the plaint! iTs 
were ilUadvised enough to stick to this 
most improbable story— which, 1 have already 
said, cannot be aewnted— of a dehnite cere* 
mony at Madras in November ldS7 or there- 
abouts and so neglected to cell evidence of 
what Nagir Bee*s position was from 1867 
onwards. The one parson wbo was qualified 
above all others to give soch evidence, 
the one person in the world who had the 
strongest interest for setting op a story of 
wbat took place, was Mabhl Nagir Bee her- 
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aplf &nd slie was not Cftlled. I canoot roally 
Accept tKe aag^estion (brown oot regarding 
her being nnAbU to give evidence frooe 
illness. No Judge would have wished to 
try this case iii the absence of the evidence 
of M&hfi) Nagir llee. if ehe and her side had 
only pressed for an adjonmnent. 1 am con* 
viticed that nny Court would have adjouruetl 
the CA'^e to any reAsonable extent to get that 
lady's evidence if nlio was suffering from 
H>ckiie»a. There U nothing to show that any 
such application was tnade. In her absence, 
the appeal of the plaintiffs cannot succeed 
and the concluaioii of the learned Judge 
most be upheld. The reault ie that this 
appeal ie dienissed with coats. 

SKtNivASA Aiyanaar, J.— >I agree. 


CALCUTTA HIGH COURT. 
OaoiNAAT OaroiNSL Civii. Joeisoicriox ffoit 
No. 17G OP lOlO* 
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Small C'Aoai Coi kt TsAM^rfa Srit No. ^ 

or mo. 

May 24, 191 j. 

Prenn’: — Mr. Justice Icoau. 

SUKUMAHl OHOSK ahv ANorgea^ 

PtiiNTi rrs 
i'trnut 

OOPI MOHAN QOSWAMf^DBPCNOAirr. 

Co0tt, <^«C'Wlvn »* ««U hr, Afttiatf 

monegfr—C^*t ngninrt Mnaey^r <(m. 

Aon<«r in otwuhtiHU^^PftrUtmf^ Smotl Ceaw 

C'vMrf. Aef (XV oi ^ 23. 

A per»QB <*Kv up the menegemeui of 

Anucher'a rsfau* •nit cnilecte anil <Uabur«ai mnoeya 
ha« to i>c miilj with hi» accoant. II i» failure to 
pcrfomi lUr ulivinuK duty, nrvcnsl tales a suit and he 
niUHt pay (hi* pkintiff^i* roscr, [p. ^63, cul, I,] 

CeiV* V. OxiUrt. (1623t t L. J. Ch. 16: Tam 4 R. 

421:37 E. R. Jli» Inllnwath 

I’hia is all the mnre so when he makoa a Hi*. 
Iione^t ilefence, submit • a fa Iso actfonoe ood keeps 
bark bnnks nf account iwdneamenls. [p. 069, col. I.J 

tiurntuiffi All v. JCftuhfia Ktm^tr Ark«Ai. 14 G T47 
ntp. ISO: lai. A. mi lOlnd. Jilt. 476. 4K«r. P. C. J. 
761 referred (a. 

Whore (bo nonaerr of ao estate soed (be prtDeipoi 
for orreara of salary in (bepreetdeaey Ceart of Snail 
Cnutea and the prlacipal raed the manager la the Bieh 
.Couit for aceOQOta and tbc tiro suits were 
together in the Uigb Court aud au aiaount lets 
kbun Ks. l.roOwBS found due fron the matmgar to 
(be principal, coals we awarded against the mans 
g»r ou Sigh Court scale No, It haeiogregsrd to tba 
,cireaoialanees abova atated (p, ggs, ^ ^ 

•Tbs report of this en»e bss beai) lakea fromrbA 
Caleuttn Weekly Notes with pertaisaion.^£«( 


FACTS of the can u also the Argumen(e< 
At the Bir are eet out in (he judgmeut. It 
need on*y be mentioned here that the con- 
tract of aorvice was entered into between* 
the proprietors and the reanager in Caloutta 
ill reapect of properties in the rru^umt 


Afr. //. D. Bore (with him Mr. B. fC. GAmA), 
for the Plaintiffs. 

Mr. /f. /hs*, for the Defe dant. 

J U D G M E NT. — Th ie matter comes u p for 
further direction on the Assistant Referee'e 
report. The principal question involved in 
it, is one of costs. The defendant had aned 
the plaintiffs for arrears of salary 
amounting to Rs. in the Small 

Cause Court of Calcutta. The plaintiffs 
then instituted this suit in this Court for 
account against the defendant, The suit la 
the Smalt Cause Court was removed to 
this Court for trial with this suit. The 
plaintiffs represent the ealate of the late 
Atr. Lai Mohan Ghoie. and it Is the common 
case n( the parties that In 1V0$, the defend* 
ant was the manager nf the Dairagsdi 
Estate belonging to the deceased. In 
answer to the claim of the plaintiffs for 
account, the defendant in hie written 
statements stated that he wa«not accountable 
to the plaintiffs nor had he been acenootabJe 
in tlio Uto AEr Ohoee, inaemoch as be had 
fully oxplained to (he UUerall hn desliog* 
with the said evtate and the managenent 
thereof. The plaintiffs admitted the defend- 
ants claim to Rs. l,88S-12-6 as arrears 
of salary. A prelioiinary decree was pass* 
ed for accounts, which were directed to be 
taken before the Assistant Referee. In the 
state of facts died by the defendant, he 
showed R«. 44 or thereabouts as balance 
due to him. The plaintiffs disputed (be 
accuracy of thst account and sought te 
surcharge and falsify the defeudant’s state 
ot facts and alleged that he bad not ^ 
counted for various sums received by him 
as manager, and that he had entered cer* 
fun fictitious payments in hie sccoopt 
After a prolonged enquiry extending 
60 days or more, the Assistant Referee hse 
reported that the defendant has failed » 
account for Rs. 716 out of the mousye 
lected by him es manager of the ssld 
Baicagadi Estate. Kiom the report of tbj 
Aasiatant Referee, which stands coq6f*9 9 
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90KT7lfAl( OHQSa 9. OOPI UOR&N OOsWAyi. 

U aDo»\r« tbif. tKo 
b<y^ mfi«k fnr tK«* e'xq'iipv. r/j., 

the (TR« «Q0ppe»«9H Hy thft (defend' 

ftitt tHoQiph ha h'Ad been C'iMe<i npon V> 
prod no# it. He hn* been ffaiUy of snppre^- 
Aion 0^ other mntepiel die m<»nU 
J dffm? from the AeeiAtent Referee 'a re* 
port, the defendant e conduct deeerveA the 
foUeat condemnetion. Hia motiveA have 
been desoribed by the Aasistant Referee 
at *^066 honeet from the oataet.'* The 
Court's diepretion in the matter of 
ae WM ox plained in SW Dpn/ y. 

Jttdoonnth Teware^ (1). ie to be exerciaeil 
with apeoial reference to all the inrenm* 
Btaneea nf the caae, includinir the eonduel 
of parties. A person who takes up the 
manaffement of another estate and collects 
and diHhursos monev*. has to be ready 
with hia toconnt. His failnre to perform 
the obvioDM duty, necessitates a suit, and 
he must pay the plaintiff's costs [CoHy^r 
T. Dudfrp (2)}. In the present suit, it 
is not merely an unread ine*t to account 
that stands to thedisor^dit of the defend* 
ant, hut he s*ts np a deliberately false 
defeoee that he was not accountable at 
allv.and, when decreed to render aceoonl. 
submitt^ a false account and suppres^d 
important documents, thereby hamperinip 
and prejudieln^ the enquiry before the Assist- 
ant Referee. In view of the Iom <d>and 
honest character of the plaintiffs* suit and 
thb reprehensible conduct of the defendant, 

I. am clearly of opinion that the plaintiffs 
should be allowed full coats, including 
costs of and incidental to the enquiry. 
The ease of Bam Oop^tul v. Bkuhnn 
(3) ie in point. There is also a higher 
authority in Hnrrinftth Tlni V. Kruhna fiTamar 
(4), in which their Ijord ships of the 
Privy Couocil ordered the defendant to pay 
Ihe eoste inasoiucb as he had take** the un- 
truthful course of denying his receipts, Kis 
hduciary position and his accountability ta 
Mo. 

Mr. S. R. Das. on behalf of the defend* 
Slit, objects to costa being allowed to the 
plaintiffs on the ground that the eoit for 

(I) 9 W. H.ei etp. 63. ^ 

f«^ 2 L. J o. a.) C\l 16; Twm * R. 421; W 

HR 1 68. 

(8) (1684) CoTTton'B Rop. 186. 

(4) li 0. 14? at p 169 (P. 0.); 18 f. A. 183; lO Ind. 

478{4 8ar,P, 0. J.761. 
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account sHonld have been died in the ^mall 
Cause C'liirr. Jfe maintains that the Assle. 
lant II ‘(eree hiving foond that onlv a 
sum of Rv. 7l«> hud remnined nnnrc*o»inled 
for, the ehe-n w«s well witlnii the inris. 
diet inn of fh** Small Cause Court, and the 
phinlifT-i, Imvinc obtained a decree for less 
than Rs. 1,000 in this Court, ar^ not 
eiilttle<l to any costs under the provisions 
of sectior. 22. Pre^iideney Small Cause Courts 
.Vet, 1 cannot accede to this contention, 
inasinuch as the plaintiffs crmld institute 
their suit in the SiivUI Cause Court only 
if they were in a pf>siti'>u h' appraise itn 
value within the pecuuinvy jurlsdlrtlnn nf 
that C'nipt, which they could not d»» nn 
the farts of this case. The sum ascarUinad 
by the Assistant Referee has been arrived 
at by an enquiry. I do not think that a 
suit for account without a claim to a 
spe^idc sum within the competence of the 
Sm.ill Cause Court, can lie in that Court. 
Out even if it were conceded that this suit 
was c-ignlaible by the 8 mall Cause Court, 
I would not hesitate to certify that i' was 
fit to ba brought in the High C<»nrt. 

For these reasons, I all iw full pwrsoo 
scale So. 2 to the pinintilfs, incin ling 
j.e4trved costs, if any. The costs will in- 
clude the enquiry before the Assistant 
Referee ami the Cnmmisainn at Dacca. 

The defendant will get the costs nf the 
Small Cause Court transferred suit on the 
Small Cause Court jcale. To the defend* 
ant is decreed the «um of Rs. l.370*9- 

7 \ from the plaintiffs on acenu nr of silnry. 
0"it of the said sum. the sn n 11- 
1,17J-12*6 will carry intere.-t at <5 per 
cent, from the date of the Assistant Re* 
fvree'a repoK till the date it came to he 
filed. 


The amnniit depoaited by the plaintiffs 
ID the Small Cause Court transferred suit, 
or any portion of it, will not be with- 
drawn by the defendant till the co.sts of 
both parties have been ascertained. The 
plaintiffs will get the costs of thU appU* 

oation. . , 

Mr. B. C. Mnifoet, Attorney, for the 

Plaintiffs. 

Mr fl. y. IM, .AU>riiey f* r the !le* 
feodant. 
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ARCIiACHAUU CHKTTT V. RAHA!4iTBiM CtflTTT. 

^lADRAS HIGH COURT. 

Sbcdnu CivtL Appbals v6S anc» 569 
or 1907. 

October 1 1, 1915. 

Vrficnti — Mr. Justice Saiaeivt Aiyar and 
Mr. Ja^tree Mapier. 

ARCJ^ACHALAM CHBTTy (wen) Ann 

CtTUBRS — PLAl.<«TirPS^APPBLLAKTS 
rrr«H< 

RAMAKATHAN CHKTTY aso otubrs— 
Oere^fOAKT^ — Rc^POHusaT?!. 

tfj fiW 

icA<»t nf ^V«Air. 

The d«*clHnr wlicrr « fMUk' p*<h b •dmiued 
to bo Cbo bonoOar^ letwern (hr prrftunip* 

tioii i» M>ft( the mil up (o half (ha braadlh o( (hr 
rnncl U'loMipi mravh reiatr, most br c'>nHAr<l (ncfi«rs 
where h i> rlonrfy ]>rorr<l or both a»loa err as;n*«Hl, 
(but (hr limitH of »ach vUUjfe <lo not rxtuud beyond 
tho offiidc of the p«tU. 

Second appeals ngainst the decrees of the 
Court of the Subordinate Jud^* of Madura 
(West), in Appeal Suita Nos. and 424 of 
1905, preferred iffainat the decrees of the 
Court of the District Munsif of SivaBao^, 
in Onginal Suita Noa. 1 d and 167 of ItfO^. 

Mr. L. A. Ootn'H>iar<tghava Aiffor, for the 
Appellants. 

Mr. S. P^fiknfhan for Mr, .V. b'naifdM 
Aiv<in9ar, for the Respondente, 

JUDGMKNT. 

SauASira Aiyar. J.^After hearing the 
arguments of the appellanla* learned Vakil, 

1 asn of opinion that no misconatruction of 
anr documents or the ignorinj^ of anj 
material evidence Hy the lower Appellate 
Court has been established. Then, it waa 
contended that the lower Appellate Court 
had failed to give effect to the doctrine 
that whore a public path is admitted to be 
the boundary between two eetatei, the 
presumption is that the soil up to half the 
breadth of the road belongs to each estate. 
Aseuming that that presumption ia appli* 
cable in India, it most be confined to cisea 
where it is clearly proved, or both aides 
are agreed, that the limits of each village do 
not extend beyond the offside of the path. 

In thia caae, the plaintiffs claimed in their 
plaint that besidea the whole width of the 
path, something beyond to the west of that 
breadth belonged to tbeir village and I he 
defendanta made a similar claim as regards 
some breadth east of the path and the Courts 
conld not come to any conclusion on |he 
point. The lower Appellate Coart was 
Iberefore, not wroug ip refnsiug to raise 
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any such presnmptioQ in this case. This 
serond appeal and the couoeeted second 
appeal are, therefore, dismissed with costs 
Napiga, J -«-There is no evidence of the 
date of the origin of this sn>called highway. 
It is a path it may be, a cart track — running 
between two villages. At ooe time it must 
have been within the area of one village, 
or the other as the villages were eontigoous. 
There should have been no diffionity in 
procuring evidence from the aemtaAirt 
records of the true facte of the ease, but do 
attempt has been made to do this. It is 
sought to apply the od medium /Um dootpioe 
in the absence of evidence. I decline to 
apply it, firH, because there 16 oo evidence 
of any dehned limiu of this ao*caUed high* 
way and srroadfy, because the pathway roust 
have been there at the time that both villages 
were in the same owner and, there fore, the 
artificial presumption of a grant of half by 
contignoos land holders, has no application. 

AppMl Jirmuswi 

CALCUTTA HIGH COURT. 

ApriAt raotf Ouiojpal Dcchib No. 170 
oy 1911. 

August 26, 1914. 

Preseaf:— Justice Sir Asn*osh Mookerjse, Et., 
and Mr. Justice Beachoroft. 

Sveti MOBIUOOIN awdothirs — D tvsMiutfit 
IST PAKTT^ArPBbLAKTI 
(vmws 

PIRTHICHAND LAL CHOUDHOBr— 

Pl INTirP<>«RrSPONPSNT. 

PuUie (t>fCoitf^ Acl •. 

Froft4mft <Jo-U (Act V l»)8), r. 6*. O. T/. rr I*, W 
^Aft^c*'m^nf cf fr-ftrfg, cgfct of 0 oiuiot^ rt /mwr 
imme, fffft cf-^fUm^lg^^rtHtetft moI« 

P^»ctodimfA. irrt^HUr^StU. t4 »»»• 

^^t*ionct triVa, fjMf Cowrf, jwiwrsf* 

r« not dulg renfitd tinA 

P'oecAnrc—Pfoclifc—CfUficot*, w^wa 

A<\ rrgulantu of— grroire af "aJiW. 

Aa aKsebmon* create* oo charge or lisn epoo lbs 
alUebed property. It learely prevsota pHr^ 
alieMtwn. hot. cUie« net confer aoy litis o» “• 
aUaching ere* liter. Cp- eel 1 .] 

Where Ibe parties hsre gone to trial kr\ow»s# 
wb« tbe real gnenien botweeu them was, ffe 
eridence baa been adduced aod discused and iM 
pout ba* decided (ha point aa if there was an 
framed oo i(. the decision will n il ha aat aside ui 
appeal aimplr on lha ground that no iusa 
fra i l oo (he pilot, ia other wordj, tha 
om$»ioa to frame aa iasna is not faul ts (he tnsJ 
of suit [p, fidi. coL ^.1 
Where, bowceer. tba fail ora to frame the iwa* ^ 
led I'* a ; infa ' r trial or m i ^camaga of i oikioe. As 
he raioandad ferra.trial. 666) sol. 2 .] 


INDIAK CASKS. 


36 & 


to). XZXl} 

KOBIVOOIK V. r]BTBlC»*If& LAL. 
jftoUnttioa Chat a 

holda&ddP Cho profieiooi oftho Pabliu 0 >fnta>h 
Bmopw^ Aot WM invaltdand oF ap«tf»ct andlbac 
Utf d*fradAQ(a«purchft«eri hid oc(|gir*il uo liilc-to 

ih» prbpertj, tho Citlo of tho d fendriat<i wm 
exppealf utMhtd Co (ho plaint Uit fc is«iK> 
fnmcddid not dirvotly ani aj^cideall/ rai»f> tha 
qaaiUoB of (ha laftJi(y of the eertirtcaio pruc«>a<JiiiSii. 
K appeared ehat Che defendanta wore luc taWn liv 
■w^M in the Coarts below but had adilmy^ 
a muidsrabla bodfof eTidence iu support of i heir 
title. In appeal, (ha dofemlao(s*apjielUn(s uristii 
that the tefilitf of the procaediuirs umler tlic 
PaUio Demaada Recovopy Act «ras not 'aised in 
the lasoee framed in the suit and eboaid n ( bo 
loveitigaled: 

SeM, that (ha defendant a uraro not prejii«|>cp<l in 
aof wayand (hat tba objectiuo. a i( was a**iih>'r 
taken ip the Court beloir nnp iu tbv m*mor.incluiD of 
appeal, waa wholly uneobstantinK (p »«i7. cul. I.j 

A aoB^conpHaoea with every p^uiranieat vf a 
Btatota does ooe iiniraraaily make the proceed! ntfs a 
DoUity. Ko bard and faal line can be dmwn 
between a naiUey and an Irreitulariiy, and when 
the prorision of a Statote has been contravened 
Ifaqnestion ariiei at to how far (be prveaedinva 
are afeoted thereby, it must bo dvtvrnincd wiih 
regard (o tho naenre, ecope and object of the 
pattieoler prorWon violated, (p. 657, eol. J.] 

An Appellate Ooort ihould not dismiss a «uie on 
(he ground only that the ptaint wae notdidy >»jfa*e<l 
a«d Terlded.iueh a defect doee not affeet the meriie 
of tbe oaee or tho juriedielion of tho Court, fp. L>t7, 
cel. t.j 

Therefora, wher > a requisition under section a 0 
of the ?QbUo Dsmands Recovery Act ie not duly 
ngnedand rerifled uodcr section 9 i;f) «f (M Act, 
^ oertiBcate lisned on tho b tie of aocli rcoaiskion 
le not void in law. [p. 666, col. 1 .] 

.^•obriant iatetidon of eeetioa 0 <.^> of (he 
rabllo pemande Recovery Act ia that a certlflcite 
>D*II use hie discretion ee to (he kseuenfn 
oeKldoato, u> dutermine - hethsr the ease ia a proper 
^ 1 ] whether (be money be due or net. {p. hit), 

A MCtidcate In which the amount was not spe<'i6eil 
and (he apace intended for the insert mn of tbe 
®jptsea wne left blank anil which the ('vrtidcate 
<«wr appeared to have mcehanicallr sifned without 
^rntalaad oon side rat Ion. is not duly mack umW 
^ proviaioas of the Act and a aalo held under such 

• eenlSeat# Ii not valid, [p. 6T0, «••!. R] 

l*ho to ere entry in the order aUect of tbe eerilftente 
oeeetbat notine bae been served is bo proof tbnt 
Cp- 870. cel 

wben the oireumaUncea of tbe vaee show that tbe 
oeKlBoale prooeedinga have b-en currird on in a 
■weieii er alorealy aaaavr. (ho Court srill b* alow 
J®*?ply the matJiQ Omewi pr^sNutuatei* ritf tt 

]*** • Cp- 

fmm ihe jadgment of the SnboHi* 
r^ll Jenoary 

Babne DtcarJca Ntttk ChnkrHm>ti «nd 
ifc"cendro Nath 6en, for Ibe AppelJaiiU. 


t*»bo Mohe.drn Sath /?op and Moulvi 
Mnkammttd IViAiV, for the Re.apondent. 

JL DG.UB^^^.^^h^s is an appeal by the 
first party defendants in a soit for declara- 
tion of title to imifloveixble property and 
for recovery of posaeAsion thereof. The 
Unds in dispute opigNially belonged to one 
Syed Asbgar Reza, Klian Bahadur, and the 
plaintiff as also the first party defendants 
cUim t4> have acquired his interest, the 
former by purchase at a sale m ezecotion 
of a miiiiey •decree, the latter by purchase 
at a sale in execution of a certificate under 
the Peblic Dernaixla Recovery Act, 1805. 
The history of the devolution of the interest 

of the original admitted owner, as alleged 
by each of the rival elai manta, may be 
briefly stated. PirthiehanrI, the present 
plaintiff, in execution of a decree for money 
sgai»*st Ashgar Reta made onder section 
9U of the 'rransfer of Property Act, attached 
tbe dieputed lands on the 6lh Xnvember 
ld05. At the eseealion sale, which fol> 
lowed in dne course, he became the 
purchaser on the 6(li February 1007; the 
sale was confirmed on the Ilth May 1907 
<KxJiibit 5 . Meanwhile, the manager of the 
Khagra Estate under the Court of Warda 
had, on the lOtli October 1904. made a 
re4iai«ition to tbe Collector of Purnea 
under section 9 (1) of the Public De* 
raande Recovery Act, for a certificate with 
a view to rvct>ver from Aehgar Resa a 
sum of Rs. 4.723 on account of arrears 
of rent. The Certificale Officer made what 
purports to be a certificate on the 11th 
October 1904. Notice under section 10 wie 
thereupon ordered to issue upon the de* 
fault er, and, it is said, was served on him 
on the 28tb October 1904. Before tbe 
lands could be sold, Ashgar Rexa died, 
and, on tbe 16th June 1905, notice was 
dirvoied to issue on his hsirs, his brother 
and his widow, who are the aecond party 
defendaiite in this litigation. What was 
icitetided to be a notice to the heirs of 
the dev«a;»ed desalter but was framed as 
a notice of a fresb certificate issued 
against them, is said to have been duly 
served before the let July 1905. The 
laivls were sold to the proprietors of the 
Khngra E><iatr for Ri. 8O0 on tha 9th 
Janoary i'JOa, and the sale was confirmed on 
the 12(h March I90d. The purciiasers ate 
tbe first party defendants in tbia suit. It 
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wUl bd observed that tbe &tt&chme*'t onder 
the decree held by the plaintiff as also the 
sale hold tn etecQtion thereof vere snW 
:iuent to the attnehment and sale respec- 
tively under the certificate. Bat when the 
sale under the rertificito was held, there 
was a valid subsMtins attachment on the 
lends under the decree of the plaintiff 
This, however, is of no assistance to the 
plaintiff, because the parchasern at the sale 
under the certilicate, have not acquired the 
property subject to the ritfht of the plaint- 
iff, if any. under hi* attacUmenl. It is 
well nettled that the aUnohment creates 
ns charge or Mon upon the attached property; 
it merely prevents private alienation; 
it does not confer any title on the 
attach] nff creditor; M V. /Cfirr/thul-ttH 

(1), v. Snodo' £A]i (21, S»>o6(rf 

CAttajfer V. R'nn'ck M (d), 

Kat'iri V, Prnyfig Doi-za (4). Consequently 
as the 6rst party defendants purchase<l the 
property oo the 0th January 1001, if the 
sale was validly held under the Public 
Demands lUcovery Act, there was t»o interest 
subsistins in the iod^ment-debtor when the 
plaintiff purchased at the sale held in eve* 
oution of Jiis deiree on the 5th February 
1,907. Thus the substantial questinn in 
controversy between the rival claimants is, 
whether the sale held on the 9th Janaary 
190^ was valid and operative under the 
public Demands Recovery Act. The Sab- 
ordioate Judye has ans^vered this question 
against the defendaote and has decreed the 
suit. On the present appeal the point for 
coosideratioii ia, whether the certiti cate' sale, 
which is the rotd of the title of the defer^d- 
anta, is valid and operative in law. Bot 
before we examine this question, it is neces- 
sary to advert for a moment to a preliminary 
point urged by the appellants. 

, The appellants have contended that the 
question of Ibe legality of the proceedings 
under the PabMc Demands Recovery Act 
was DOt raised in the issues framed in the 
suit and should not be investigated. It may 
be conceded that the iaaoesas framed, do not 
directly and speciKeally raise the question of 
the legality of the certiHcate proceedings; 

(1) U I. A. i'O; C- *79; I 0. W. K. 

(21 24 In^- Cat. SOh » L. W. B67; «7 if. L. J. ISO*. 
Id if. h. T-S53; <iai4> tf. 'T. S. 147; Ig Bom L R. 
SI4 Ifl 0. W. a, 10$a; SO C. U J. 5S5: 13 A. L. J. l&4s 

43 O. 7V- 

0 . 202 . 

9 Tad. Cm. 16; 82 U. 42^ 19 . L. 3 , 4 OI. 



that fact, however, does cot ceoessarily show 
that the point is not open for coasideratioo. 
The principle applicable in these circom- 
stances was formulated bv Sir James Oolvile . 
n Mifiia v. Fit si Ruh 5\ That , 

principle is that whet* tbe parties have gone < 
to trial knowing wlist the real question ‘ 
between them was, the evidence has been 
nddaced and diacusseci, and the Coort has . 
decided the point as if there was an issoe- 
lrame<l on it, the decision will not he set 
aside in appeal simply on tbe ground that 
no i.ssu** was framed on the point; in other 
words, as Selwyn, L. J.. observed m Kaieht’ 
k'lf^ynnn v. ATncAinVaya (6), the mere; 
omisshn to frame an issue la not fatal to the 
trial of the suit. On the'other hand, as 
fjord Westbury held in ffeui/ca PeriAod; 

V. Jan&rec P mfiffd (7), where the failure to 

frame the issue has led to an unfair trial, 
or miscarriage of justice the ease will be 
remanded for re-trial. These principles have 
been repeatedly applied, as illustrated by the 
cases of .^/•jewonre v. Snidopund (8), 0Aa«- 
•Im Kttnipar v. *Vorpnt Sin^h (9), PeriadA v. 
Bnity'hn (10). SanpUi (11). 

Mfhontd B<itt>rutHak v. Ahmed AU (19)^ 

.VaAaminnJ v. Fe/teh Mnhnmmed 
(l-t), Secretary cf State v. Dtpchand 
(14)i RalrNaAriuJ v. Dalti (15). Teeted 
in the light of these principles, the 
objection urged by the appellants proves to 
be wholly groundless. The title of tbe de- 
ferdauts was expressly attached in the 
plaint, and the plaintiff specifically sougbi 
a declaration that the certidcate sals was 
invalid and of nn effect and that thedefend^ 
ants bad acquired no title to the properties 
in suit. The course of the trial in the Court 
below gives ample indication that tbe psrtiW 
have directed evideocs to this point and tbe 

(61 13 U. 1. A- 673; 16 W. R. P. 0. 18; 6 B. L. »« 
145; 2 8qtb. P. C. J- S87; 2 S»r. P. C, J, 626; 80 S- 

<61 It M. I. A. 496: n W. R. P. C. 33; 2 B. t 
2 Sath. P. C. J. 206: 2 Bar. P. C- J. 46i; ?0 t A 
(7) 1 1 M. I. A. 26: 2 Bur P. A J 

<•) 20 W. R. a77; 12 BX. R. 804: Sue Vol tAVia 
(9) at t- A. 27; 11 C. W N. 621: 89 A- 164; * '} 

W, V, 621; 4 A. L. J- IW: 6 C. L J- US; *7 . 

103: 2 H. L. T. I09;9 Bom. L. R. 267 (P^ 0.)- 

(J0» 24 W. B, 275- ^ . y 


(•1) 12 a L. B. 169:6 H. 1: 9 f. A. 188: 4 
C. J. 3S4: 6 led. Jor. 486; 5 Sbome L. R. 57. 
<181 S2 W. R. 44S. 

(13) 2! 0.324; 22 I. A. A 

(14) 24 0.006. 

(15) 86 A. 498: A. W. K. (1909) U|- 
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matter kM been eUbomtelj by the 

SobcHin^te Juil^e. There U n't trtre of 
any objeetion taken by the r^efendint^ to the 
inve^ti^tmn of tbh qn'^^tion. an I it U 
remarkable that the objection dnea not fin I 
a place in any of the t^venty crrmnuN tak^n 
in tbe memorAndnm of appeal pre<^nre I 
tothia Cnort, Con«*qaaotly. under Oi*ler 
XLI, role 2, of the Civil Procednre Code, the 
appellante are not entitled to urge lUU 
jfwand, except by leave of the Court. This 
Court might in ita discretion have refused 
inch leave, hot the point was all »werl to h« 
argued as it was felt that if the defend uiU 
were really taken by snrpfiae in the Cmrt 
below, the case might be re-trie<l. On inves- 
tigation, however, it appears that not only 
were they not taken by anrprise, but they 
sddaced a considerable body of' eviden'>e in 
sappori of their title. We hold accord inely 
that the defendants have not been prejudii*ed 
in any way. that the objection, neither taken 
in the Court below nor in the memorandani 
of appeal here, is wholly unsubstai:tial. 

In the Investigation of the question of tbe 
legality nf the certiBcate procee<lj ngs, on 
which the tide of the defendants rests, the 
mceisive stages may be usefully recapitulat- 
ed. 1 q the firti place, a requisition f>r a 
^rtifiate is made under section 'f (1). (n 
vend plare. a certificate is made by the 
Certificate Officer under section 9 (^). In 
tbe Mi’oi place, a copy of the certifieite and 
a notice in the prescinbed form ere rerioired 
to be issued to the ladgmeot.debtor under 
SMtion 10 <1) and to be served upon him in 

the manner specified in sectrnn 31. In the 
foitHh place, the certificate is enforced nn ler 
ssQtion 19 (2) and execated in the manner 
provided by the Cde of Civil Pnolure 
^ the enforce iient of dmr4es f >r m >n »t. 
We ehall now iuvestigate what steps were 
taken to comply with the statutory re luire* 
aents at eash of these stages, and the 
legal effect of the omissi >n, if any, ti carry 
out strictly the directions given by the 
bsgisletare. 

As regards the step, it has bsen 

Poin^d out by the respondent that the 
algnel as required by sec* 
Jr*®. ^ C2),an'i it hss also b^ea contenUI 

tR ^ minsgw of 

tte Khagca Eitato. thmgh thn UUsc 
Mtgction hM not been made out. iSeetioo 9 


c<i; 

(2) pr jvides thU every requisition menfjniied 

in snU s*r»i.,n I shall b- signei anti verified' 
by the olfi.-ei- in autliorltyor managor making* 
It ill arcir.la»we with the piMvisioiis of 
Order VI, rMl«*« U and I.'*, of the Civil’ 
Prry-ednre m to rhe vcriScation 

of ol uiiti. In the pr.^ool rase, the re* 
qai^ithiii is nil si 'ail by the mitMgf-r, as is* 
clear if Rshibit K is rootrasted ivieii Form 
No. .1 in the fijehednie appended to the 
Peblic Demands Her .very Act. Jt has l>eeri 
argurd that the requisition was neither 
signed nnr verified by the rooingep op by any 
duly nuthoriserl person nn his l>ehalf and that 
C«insequently all subsequent proreetlings on 
the Ivisis of the reuaisirnm must he deemed a 
nullity, as the requisition (akea (he place of 
a plaint in a regular so it. \Yt are imt pre- 
pared to give effect to this contention. It 
was pointed out iij the cate nf AiUnh^h Sikdnr 
V. fi«Aort* Ael(lC) that it caiinnt be alfirm* 
#•1 as a propositiun of law of universal 
application that non* compliance with every 
requirement of a. Statute makes the prorcedings 
a nollity. and illustrathms were given of 
cases where the vinlatinn of an express 
provision of a Statute may not nullify the 
proceedings as also of cases in which failure 
to comply with statutory diiections may 
completely vitiate the proc*cdiiiga. No hard 
and fa«t line can bo drawn between a 
nullity and an iriegalarity, and when the 
provision of a Statute has been contravened, 
if a question aHae^ as to how far the 
proceedings are affected thereby, it must bo 
determined with regard to the nature, scope 
and object of the particular provision 
violated. Now in the case of a plaint wlncli 
is requin^l to be sigoed and verifivd, if 
hiia been held that if it has been doly 
signed OP verified, the plaintiff may he 
allowed to remedy the defect, if discovered, 
at any stage in the primary Court or in 
the Appellate Court, but the Appellate 
Court should not dismiss the suit on the 
ground of such defect; the reason is that 
the defect does not affe'.'t the merits of 
the case or the joriitdiction of the Court: 
Mohini .tfoAiu Oos V. Bungii Buddun Saha 
07), Bnnf^ V. Smidt (18) Rajit 
Riit V. o/'wir .V'ffA (I*) end Fateh 
^ICi M C- Vf. S- loll; X*» C- 6Cs « C. U J. 320. 

(I7» 7C. I. tH 

Itai A. «W; A. w. N", (isoy) !?«. 

{VJ) Its A.3M; A. W, S. (1099) log. 
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OWi-f V. .V'TaMfc Bai’ (20), There w 
nr> snod re^on yfhf % different prineio^e 
be ftOpKei to reinisitioris unler 
taction 9 (1). The provW'^n in tectioM 9 
(3) that the Certificate Officer may take 
action "on receipt of anch rein ia it I on.** 
that is, a requisition <\aW sienet and 
verified under section 9 {'3), doea not 
neceaaarily shoav that if he proreeda on 
the basis of a defective re^niaition. the 
certificate he makes ia void in law. If the 
contrary view were adopted, it would 
follow by aoalogy that the decree in a 
auit inetitnted on a defective plaint ia a 
nullity. We mast consequently overrule 
the contention of the respondent that 
the defect in the requisition in this case 
affected the jariadiction of the Certificate 
Officer and nullified all the proceedings 
taken by him. It cannot be diannte^l. 
however, that the defect in (he requiaition 
was hut the initial step in a aeries of 
deviations from the requirements vf the 
Statute. 

Aa resarda the teroad atep. it has 
been arffued that no valid certificate waa 
made by the Certificate Officer in this 
cane. Section 9 (3) provides that on 

receipt of the requisition the Certificate 
Officer, if Matisfied that the demand 
mentioned therein la Justly rernyerable, 
may make, under his hand and in Form 
No. 2 in the Schedule annexed to the 
Act, a certificate of the atsount nf such 
demand remaining unpaid, toifether with 
the coni of any Court-fee paid in rrapeci 
of the requisition under auh-aectinn 2, and 
shall cause the same to he filed in hia 
office. The f'>rm mentioned showa that 
the name and address of the debtor, the 
amount of the public ifemand for which 
the certificate is made. toKether with the 
particulars thereof and the name of the 
person deemed to be the de''ree-hold*r are 
to be act out in a Ubalar alatement; 
then folio we the actual certificate in these 
terms:— " I hereby certify that the above 

mentioned sum of Rs. U ^ 

the Secretary of Sute for India in 
Council, or to A B, a Ward of Court, or 
a minor or a lunatic by his nest friend 
C D, or, ee the caae may he, from the 
above-named. Dated this 


***(«>)'» A.'44i A.V ^’dawTut!*'* 


of, *’ ft is plain * that 1'the 

space left htan*c for the insertion of the 
smonnt for which the certificate is to be 
made, must be filled up before the certificate 
is signed: the various slternatives given 
for the person from or to whom the 
amount is due. must also be struck out, 
except the one apulicable to the oireum* 
stances of the particular case. In the case 
before us. the certrfir*tte was signed as 
given in the printed form as follows:— f 
hereby certify that the amount specified 

above Rs is justly due to the 

Secretary of State for India in Council 
or manager of B state Board A<idn( or 
minor or lunatic nr, as the esse may he, 
from the above-named person.** The eertifisd 
copy of the certificate on the record does 
not specify the amount for which it is 
made nor the persons to whom it wss 
due. The respondent has suggested that 
althongh the blank space left for the 
insertion of the amount was nnt filled up, 
the amount might, as a matter of fact, be 
ascertained from the information given in 
the tahulsr staf'eTnent On careful sxsmina- 
tioo of the figures given in the fourth 
and fifth columns of the tabular statement, 
this turns out. however, to be impracticable. 
The fifth column shows tbit the total 
aueount of arrears of rent and cess is 
6. ' 90- 1 1 *2, wh lie the aggregate amonut 
dne for rent, mss, doltr-cess and interest 

is Rs, 4.72S.b.|4f. This figure ftlw appeert 
at the top of the right hand portion « 
the fourth column, which is headed "Amount 
of the public demand for which this 
certificate is made.'* Then follow several 
entries on account of procesa-fee, ateop 
and Court-fee, which make op a total of 
Rf. 208-7-0. This, added to the figo" 

brought from the fifth column, gives an 
aggregate of Rs. 4,931-l2-8f. Then folio J 
four other items on account of stamp and 
paper, which make up Rs. 61-1*8. This 
g»vesa total of Rs. 4,992.1 34 li. D '• 
impossible from the certified copy to say bew 
many of these entries had been made bef^ 
the certificate was signed by the OertifiesJ* 
Officer. There are also other entries « 
the foorth column, some of which at any 
rate moat have been made after 
certificate had been signed, for in'tav^ 
items as to interest which had a«m«« j 

due during the year 190S-07. D * 1 
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QooieqiiQntly to aay to irh^t 

pM0iA9 figure io the t^boKr Mtetement 
referenoQ intended to be >nftde by 

the expreesiOD **the above •mentioned earn 

of Re "in the cerliHcate. It i« 

remarkable, however, that none of the 
poaaible fiaorea^ namely. Re. 4.190*1 l*'i. 
Rs. 4,7a3.6-$}, Re. 4,<»3l-l*2.8t and Re. 
4»992*lS*lH egreee with wbat would be 
the eorreot figure aerording to the law. 
Under Motion 9 (3), the certificate ie to 
be made for the amount of demand 
remaining uopaid together with the coet 
of Oourt'fee paid in reapeetof the requisition 
under eeetiuit 9 (2). If it be anenmed that 
the amnnnt of demand unpaid wee Ra. 
4»728-5»dJ as to which, however, we 
have no information, the amount for which 
the certificate could be validly made wa* 
Re. 4,988»6*SK inaawuch aa Ra. 265 waa 
th'* Court'fee peid on the requisition* ft 
SI thua plain that from the certified copy 
o! the eertifirata it ie iiDpo«aib1e to 
determioe the preeiM amonnt for wbieh 
the certificate waa intended to be made. 
In theae circumetanees, we decided to 
Sind for the originel certificate from the 
Oolt*otorate with a view to ascertain the 
couditiotk of the certificate when it waa 
firal made, by diecriminating. if poaaible, 
tha entriea originally made from tho«e 
lubaequently added. The original certificate 
wliioh hae been received after cooniderable 
ie. however, of no aaeiatance, for, 
w we shall presently explaiik, it bears 
indication of interpolations made very 
probably after the close of the argomente in 
this appeal. What is shown in the certified 
ropy u blank space for insertion of the 
aooQDt, haa been filled up by tbe fig^ires 
Ri. 4,828.5-9j. There is little room for 
doubt that these figures were not in the 
certificate when firet drawn up. In the 
first place, as already stated, the space 
is blank in the certified copy which was 
prepared on the 19 th August 1909, 
oompsred with the original on the 17th 
March 19' 0 and certified to be a true copy 
00 ibe 18th 5tarcb 1^10. The copy was 
filed by the plaintiff and was used as 
evideuce on behalf of the defendants. 
Thay would never have relied oo the certi- 
fied copy as correct, if there had been a 
variation in snob a material particular be- 


tween the copy and the original. The 
judgment of the Subordinate Judge .'^howa 
that liefore him the validity of the certi* 
firate was attacked on the ground that it 
did not specify the amount; the defeudanta 
would sorely have asked the Court to send 
for the originel if the latter did in fact 
Specify the amount, or have procured n 
correct copy of it. In the second place, 
the amount as inserted in the certificate 
reeds as It*. 4,023-5.8i which does not 
agree with Rs. 4,723*5.^$ shown in columns 
4 si*d 5 of the tabular statement. If the 
figures in the certi Krate he rend as Rs. 4,723 
instead of Rs. 4,623. it is obvious thnt 
they could not have been written by tlie 
ssme person es made the entriea in columns 
4 and 5. The figure "7" occurs in several 
places in column 5. and is uniformly different 
in form from the second figure in the amount 
in the certificate. On the other bend, it has 
some eimilerity with "7" ae written by ibe 
copyist who prepared the certified copy on 
the record. In the third place, the figures 
inserted in the certificate, if read ns Rs. 
4.628. not only do not agree with eny of 
the totals mentioned in columns 4 and 5, 
(hey ere different from whst wonld be the 
correct sum due. We must conss(]uentIy 
proceed on the ssxumption on which the 
ceee was tried in the Court below, namely, 
that as shown by tbe certified copy of the 
certificate, it did not specify the amount and 
left blank the space intended for the inser- 
lion of the figures; it is also impracticable 
to ascerlain the original condition of tbe 
certificate. It ie plain from the decision of the 
JadirialCorumittee inl/flAomcd Hat v. 

fimntti Sfllof (21), which i firms the decision 
in Gn’mJ Sahfti v. S^rftory f>f StaU (22), and 
Btfti Katk Sola* V. Itampaf Stngh (28), which 
sffirmsthe decision in BtiiJ Sath Sahaiv. f?am- 
If at Siuak (24). that a certificate drawn up as 
the present one has been, cannot be mado tbe 
foundation for valid proceedings s gainst 
the properly of the defaulter. Lord Davey, 
in the case last mentioned, after referring 
to the provieions of tbe Act and holding 
that if no certificate ie given in accordance 
with the Statute, the whole btsie of the pro- 
ceedings forthesaleis eut away, observed 

(>1> SOI. A 70:MC.»». 

(tS) 17 C. 414. 

(«a) »1. A 4S; 28 0.775. 

(241 5 C. L. J. 6S7. 
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AS fMWTs ift obvious thftt those ft 

very «lrinpent provisions. The proce*»ding’ 
ill the Krrit instance is ftpparently ej ptirfe. 
The certiKcate is to be made b)* (he Colleet* 
or in ft certein form end filed, And when the 
certificate IS filed, it has the effect of » decree 
sf^inst the persons iiftmed as debtors in the 
cerfiRcate so far ms regurds the remedies 
fur enforcing it, end when served, it also 
binds their imrooveable property, it is 
Qnnecessary to point oat the necesftU/ there 
ie, when power is given to a public ofbcer 
to sell ti e property of any of Her Majesty's 
subject.^, that the forms required by the 
Act, which are' matters of substance, 
should he complied with, and that if the 
carliHcnte is to have the extraordinary effect 
of n decree against the persona named in it 
as del>tt»rs and to have the effect of binding 
their immoveable property, at least it should 
be in a form, such as provided by the Act. 
which enables any person whoreadsitto 
see whn the judgment 'Creditor is. what is 
the sum fur which the judgment is given, 
and that those particulars should becerliRrd 
by the band of the proper officer appointed 
by the Act for the purpose. If no such 
certiRcate ia given, then the wh»le basis of 
the proceeding is gone. There is no judg* 
ment, there ia nothing corresponding to a 
judgment or decree for payment of (he 
amount, and there is no foundation for the 
sale. The authority to proceed to the aale 
is based on the certitisate which has the 
effect of a judgment or decree, and if no 
judgment or decree is given, and no certi* 
beate is RIed having the force or effect of a 
ju igment or decree, (here can be no valid 
eale at all.’* It is further clear (hat the 
Certificate Officer moat have, in the present 
case, mechanically sianed the printed form 
vrithout perusal and cooeideration In this 
connection, the observations of Pignt, J.. in 

Boi/naf^ Sulist v. RnmQui di'u A (24) are rele- 
vant; "Tbe sub'Section doee not require the 
'CertiRcate Officer to issue the certiRcate, the 
'vrord used ia*may.\ The obvious intention is 
.thaA he shall use bis discretion as to the issae 
of a certiRcate, to determine whether the 
.case is a. proper one for it, whether the 
money be due or not.” There is little doubt 
that in tbe present case, what f'igot, J.. 
describes as the chief safeguard of the 
Act. tbe personal care of the officer entrust- 
ed with this doty” had failed. It follows 


that there was nc valid sale, as there was* 
no certificate duly made under the provi- 
sions of the Art. In this view, it is need- 
less to examine in detail the other objections 
which have bee a taken to the regularity of 
tbe certificate proceedings, but a brief re- 
ference may be made to them to illustrate 
the carelessness which ihroagboat charao* 
terises these proceedings. 

As regards the ihtnl step, it is necessary 
to observe that after the certiRcate has been 
filed in the office of the Certificate Officer, 
he is required to issue to the judgment- 
debtor a copy of the certificate and a notice 
in Form Mo. 4 prescribed in the Schedule 
to the Act. The papers as to returu of 
service in the certificate case have been 
destroyed in accordance with the rules for 
the destruction of Court records. Tbe 
deferKlants have consequently been constrain- 
ed to adduce oral evidence to prove that 
service was effected in (he manner laid 
down in Mction 31. The defendants are 
bound to prove service of notice and copy 
of certificate, bs'^ause the mere entry in the 
order'sbeet of the certificate case that notice 
has been served le no proof that service was 
effected: d/iV Topura v. Oopi yurapen 
UaHha^r v. A}oH/>u'* £lei(2^) and 
Kisknre v. Dairi Thaknrain (27). The Subor- 
dinate Judge haa diabelieved the evidence 
of service of nMice. We are not dispoeed 
to agree with him on this point- The wit- 
nesses pledge their oath that the notice wil 
taken to Ashgar Reza, who directed it to 
be taken to liia principal officer. There is no 
good reason why this testimony should be 
discredited. Mo weight can be attached to 
the circumstance that a claim was not pot 
forward to the attached property by the 
wives of the judgment-debtor, in whoH 
favour he bad executed deeds in lies of tbeir 
dower. The atory of service, as narrated W 
the witnesses, seems probable, and we are 
prepared to reject it as mythical, f^or an 
we prepared to agree with the Snbordii^ 
Judge that personal service was not effete® 
in accordance with section SI on Aeb^^ 
Resa. What happended was that the ootice 
was tendered to him by one of biseervanW 
1o whom it had been made over by 
‘Collectorate peon He directed the notice *o 

. (25) 7 C- L y. 2*1. uf 

m 7 C. L. J; 288. i 

(27) i lad. Ga». $49; 38 0. 728; 10 0. L. h d 
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'bRlaJeen lo hln officer, Kasiroddin. The 
Dotiee wad then handed over to Kaeiraddin, 
who gave t))e aaaal receipt. This was clearly 
foil compliance with the reqatrenauU of 
section 31, which provides that service shall 
be made by delivering o** tendering a copy of 
.the notice to the jadgment- debtor: ihie w\% 
done in the present case. Bot it cannot bo 
ovarluoked that there is uo evidence that a 
copy of the certificate itself was, as repaired 
by eectioD 10(1), served upon the iudgment* 
debtor. Even the entry in the order-sheet 
makes no menlio*' of thr issue of a copy of 
i'e certificate. The defendants have con« 
tended tb t a presumption should bo made 
in favour of the regularity of the oroceed- 
ings} but, as was pointed out by Pigot, J., in 
OWrfl,i S^hai V, Secretary of S/ote (22) and by 
Lord Watson in .1/aAouicd AM»t ffai v. Otijrnj 
Sahai (21), when the circomsUncea of the 
case snow that the proceedings have teen 
carried on in p careless or sh>venly manoer, 

.the Court will be slow to apply the maxim 
•Omnii prMSHtntintur ri'U ft toUmntUr fi*f 
.flcto donee pruUtur *» fftn^rorinm. If the 
tcopy of the ceriifirale wai not ser ed as 
*r ouired by stetinn 10, there could be no valid 
Jaie : Pwon Ckanitra v. Dinith9H4hn (2S). 
;The requirements of section 10 mu'^t be •trie I* 
ly mried out to give the CertiHcate Officer 
dortidict'on to fell the property of the 
defaulter, because it is only after they have 
been fulfilled that a sale can be held. 

As regards the fourth step, it is plain 
that the notice issued upon the beirs of the 
Judgmeut'debtor was irregular Exhibit 22 
purports to be a notice to the heirs of the 
judgaent'debtor under section 10 and recites 
ibat a certificate for Rs. 5,34^ had been 
made against them on the idth June lltOrf. 
nhis was a mis-statement, for which there 
'ivas no foondatioo whatever. There is no 
’trace of a certificate made against tlw 
.addressees m the ibtb June 1905. Const- 
though it is recited in the notice 
ibac a copy of the certificate mentioned was 
‘uunexed, none could have been sent. As 
^l^rd Davey said in the case already men- 
tioued, notice that a certificate has been 
made, is not eqnivaleut to a certificate 
having been mad , and if there was no 
certificate, then notice to the proprietor 
I N. 764; 34 0. Sllj 3 0. L. 4- « 


that a certificate had been made and fil'^l 
couW not he a compliance with (he Aol. 
It is a matter for sorprise that even long 
after the strong condemnation of irregulari- 
ties in certificate proceedings by this Court 
and by the Jodicial Committee in the cases 
mentioned, they she old be characterised by 
<'arelesAi)ess as evidenced in the case before 
us. 

We hold accordingly that there wo.s no 
valid and operative certificate made in cam. 
pliance with the statutory requirements 
and that the sale at which the defendantA 
made their purchase did not affect the 
right, title and interest of the judgment 
debtors, which subsequently vested in tire 
plaintiff. The result ia (hat (he decree of 
the Sobnrdinate Judge is adirnied and tliiu 
appeal dUmissed with rusts. 

Atp-at disouufd. 


MADRAS HIGH COURT, 

Sacoxo Civil Aphbal Xo. 971 op J9U, 
November 2, 1915. 

riejeuf: — Mr. Juatice Sadasiva Aiyar and 
Mr. Justice Napier. 

KOTA CHINA .MBI.LAYYA— PLAfNTipr - 
Arre LLART 

VfriH$ 

KANNBKANTl VEEBIAH axo othbrjw 
Dl re H DA HTS— Heseo.v u k n ts. 

Sn'Umctf Ael (I «./ HT/J, 9Z, ffroe>*« t^Uuluul 
■« to of in *r{|iWr<rif 

nthtihtf cmn h* |»reiv<( Ar<r( 
ftrnettoA af dfed fiii/Mit bens fide pkrfHn4cr$ 
f*f reftte. 

Oml erUWacc ie admiMible umlcr proviip 1 m 
srriion 93 of I be Evhlenco Act to prove' • miitosl 
utitisku made ia tbe deacripilou of a piece of land 
in H regislerod mortgage deed. (p. 072, eeU l.j . 

A Coart can, oa recoptioii of such orMenee, treat 
tbe iatirunpnt a« roetiftod, and proceed on tbat 
assuiaplivn, tboogli bo suit for ireiificaliun of the 
i MSI m mens is brouglit under seel Ion 3] of I bo 
bpeciftc Relief AeC, provided tLst tho rights of thir|) 
persons aegoired in good foKh and lor value, are 
,iiot pro.jiidiee<l (Iwrvby. (p. 073. col. 1.) 

J/eAnekru AijMr v, H InJ. Caa 390: 34 

M.Cl: 5 M L. T. W9; (1911) I U. W. V. 30, followed. 

Second appeal agalust the decree of the 
Conrt of the Additional Temporary Sub^ 
ordioale Judge of Quntur, in Appeal Suit 
No. 40d of 1912, preferred against ibat 
of the Court ,of . the Diateiet. 
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Kamarovrpet, ia Ori^inRl Sait No. 48 of 
1911. 

iMr. V. Ramadoss^ for fhv Appel Innt. 

Mr. T. ii<3macAan(fro ffoo, for the Respond* 
enifl. 

JUDGMENT,— W** are of opinion that 
a notoal mistake made in drscriMfijt a 
piece of land in a refristered moriffaBe*deM 
can he proved hy oral evidence (section 92, 
proviso 1, of the Evidence Act) and that 
when aoch a mistake *ia so eatabliahed. 
the deed can be conatroed by the Coorta 
aa if the mistake had been recti6ed, with- 
oat the inairament. bavins been actoally 
ordered to be reetiRed in a anit hrooshf for 
(he porpuae under eeetion 31 of the Spoeidc 
Relief Act. aohjeet to the condition that 
the Hghta of third paraor.e tcqaired in ffood 
faith and for value ahoald not he prejadieed 
thereby. [See also MakaiUra v. 

Gopata .tiVer (1),] We. therefore, uphold 
the leerned Subordinate Jndfre'a decision 
in eatablishins the Hsbte of the 3rd and dth 
defendants as nmrtfaseee of D. No. 19t> 
tert land. Bat he ahoald not have released 
the entire mtereet in the land, and we 
modify hia decj^ee by ffivine a declaration 
to plaintiff that he le entitled to attach and 
aell it subject to the mortgaefe in favour of 
defendante Nos. 3 and 4. We shall make 
no order as to the coats of this appeal. 

A^ertl of/oiTcd. 

(I)8 1ii4l. C«a 3fi0. d4,U. ObdM. L. T. 

I tS. W. M. sa. 


CALCUTTA HIGe COURT. 

Ordiwart OttQtRAL Civd. JpRiaDicTioir Suit 
N o. 1146 OP 1914.* 

Aaffost 2. 1916. 

PrfMRt:— Mr. Justice nhaudhori. 

RAM CHUNDER BANKA— Plat htipp 

vrrata 

RAWATMlTLL-DeP8KD*HT. 

Wai»rr—Limtintio% ,4<t (IZ pf ^OOa^, /. ytrt. 

6o«cd, fOfUCMC mpt tptuepp f^itmrp ip 
pay in$ialn%tnf, if amoHv/ fp tsirirrr. 

Wai«‘er is ecBsrot to diapasM wttb or torrco 
■omothiDjr to wbioU a parson is ootitM. [p. 87 e, 
ool. 1.) 

Where it ww proved (bat doinend wm bade in 
three eoceeesivo yeerv in r*epecc of three iD^lalinetit^ 
doo upon an laetaloioDt bood, hot tho plaintiff con. 


• Tba report of tb(e case has boea takaa froio tbo 

Oatcuta Weekly tfotce peroieeioD..— ftf. 
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eented not to tuo for the «bole anoanti ae be vae 
entitled to do under the bond, for default on the fliit 
two occasions but refo«ed (oconeeoi on tbe third: 

ffeM. ih t Ihia amounted to a waiver of tha pay* 
tnent of the two earlier instalmenti. Qp. 674, col. 2.J 

When the insialment hood w«e exeeoted OD the 
6(h of Xovember l>DR and provided payment of 
Rs. 10.000 hy annual instalneDta of Ba. 400. com* 
mcncifls from the dOth of Sepcenber '909, and 
further that iti case of default tl>a whole amonnt 
payable on the l*ond was to fall due , and the pleiotiS 
we ved the payment of the firet two hietalnente 
as eftireaaid and bled a eoit for (t.o recovery of tbe 
whole am«iuiiton the Kth of Noveatber 1014: 

ffrrf, that his etiie wni not burred by liiaitatioa 
and it was decreed for Re. 0,200- fp. 674, cel. 2.] 

FACTS of tha caaa and tha srjtamants 
a* the Bar are folly noticed in the Jtidg* 
mant. 

Mr. B. C. UtV/er (with him Mca.ars. B. lu 
liitier and IL 0. 4/ QiWMtfnr), for the Plain- 
tiff. 

Mr. Rmn/, for the Defendant. 

JUDGMENT.- This is a soH oo an un- 
retrisfered inatalment bond executed by the 
defendant on the 6th November 1908. 
It ia for a aupi of Ks. 10,000 payable is 
annual inaUlmente of Ra. 400, commenciDf 
from (he .3(th $eptemi>er 1909 (not 1899 aa 
appears by mistake in tbe bond ), it bain; agreed 
between the peHies that in case of default 
P*y®ent of the inaUlmrnta, there was 
to be immediate payment of the satD of 
Be. IG.OCX). nr the unpaid part thereof or 
tbe unpaid instalment with interest from 
the dale of default.'’ After reciting tbe 
agreement aforesaid, the (bird claoeeoftbe 
bond runs thus: “in ease the eold yearly 
payments of principal shall from any 
cause whatever not be paid upon tbe day 
hereinbefore mentioned foranch peymeut, tbe 
said Hawalmoll, hia heirs, executors, adnioie* 
gators or acNigna shall forthwith pay to 
Golab Roy, BboraniulJ and Ghanesham DaaA 
their heirs, ezecuCora, admiuiatrators or 
asvigna the whole balance then remaiuiu^ 
u ope id of (he raid som of Re. 10,000 or 
at tbe option of the said Golab Boy, 
Bharamall and Ghanaaham Dass, their 
beira, execatnr*, admioistmtors or ssaiffa* 
the uopaid iusUlmeut with ioterest 
thereof at tbe rate of uioe annas per cent, 
per annum.” , 

The plaiotiff states in the third paragxaph 
of tbe the plaint that “the defendant failed ac^ 
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AIM CUCVPBA BINKA 1*. RAWAtMOlL. 
aesUcted to pa/ any of the eaid iiirU)* 
m^U. The plaintiff firm did not Haim 
«ith the knowledge and eonaent of the 
defendant (he whole of the said anra of 
Ra. 10,000 on failore to pay the firat and 
aeeond inatalments in reepect thereof, and 
thejr Bobniii that they are entitled to re* 
Mver tbe eaid aun of lU. 10.000 with 
intereit (hereon at (lie rate aforeeaid on 
the faitar* on (he part of the defendant 
to pay the third instalment in reapeet 
thereof onder this bond." 

Tbe defendant in hia written statement 
(Uniei tbe agreement, ami says that he 
signed the bond under mental ami bodily 
distreas and under the coercion or inllaenee 
of (he plaintiff firm without underataiHimg 
lU purport or contents." In answer to 
(he third paragraph of the plaint, (he 
defendant denies that he consented "that 
the plaintiff firm should not claim the 
»hole of the sum of Rs. lO.OuO on hia 
fellow to pay the first and second 
instalments." He alleges that no demand 
was ever made from him and sabmlts 
(hat under the circumstances, ti e plaintiff's 
olaim should be held barred by the 
Ststuls of Limitatimia. The only issue 
Mised by him st the hearing was as 
wgarda limitation, tha an it being filed 
12 th Kovember lOVA after the 
«*openiDg of the Court after the long 
yecaiion. It waa argued on his behalf 
(hit under Article 75, Schedule I. of the 
Jiiioitation Act, the period of three yeare ran 
’Fom the date of the first default, aamcly. 
(he doth September 1909. It was argued 
(h« this vas not a ca-e of waiver at 
Wlas no payment of any overdue in-ta I men t 
♦V Alleged, and that according to 

«e rulings of this i^oort in Hnrri Pfrthad 
^owihry V. AWfi Sinyh <l)and Jadob 

Wotfdra Bakshi y. Bhairab Chandra 

(2), amongst others, there 

waiver so aa to affect 

Bitatioa save by payment and acceptance 

overdue instalment. A large 

Amber of other cases was referred to. 

* IS only uecsssary to refer to some of 
Jfoa M4^hun v. Purge CA«r» 

(3/ some up tbe curreot of 

1) n 0. S42. 
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decisions up to that date. WiUon, J., in 
divu^sing the case f>f Ohmi Bngh Sh^i'a v. 
Kiidtt$u (4) held ‘'it was uimert-asary 

and unprofitable to enquire how he might 
deride a question of the kind if it wero 
ft new question, as it was n qoe-hnn 
wliicli had arisen many times in the 
con^e of a number of years; that it was 
all'iinpoHnnt in a matter of this kind (hat 
the current of decisions jhoiild bo 
uniform and condsteut and dunihl he 
strictly adhered to." Then ha <lisru<W 
various cases and held (hat under Article 170 
of (he old Limitation Act. limitation ran fiv>m 
the time when default iii pn.vment of Ihc first 
instalreent was made, in consequence of 
which, the whole amount became due 
baaing his decision on the Pull llenHi 
ruling in /furmna/h Roy v, Mnh<»ronlhsh 
ht*dlah (5). The leari>ed Judge further 
said there has. however, lieeu engniftcd 
upon that general rule an exception in 
certain cases. That exception I understand 
(o be this, that if (he right to enforce 
peyment of the whole sum due upon 
default being made in (he payaient of an 
instalment, has been waived by suhse^jneiit 
payment of (he overdue instalnicnt on the 
one hand and receipt on the other, then, 
(he penalty having lieeii waived, the p irtiva 
are remitted to the same podtion us they 
tvould have been in if no default hud 
occurrad." Tbe nest case I shall deal 
with is that of <7/>t*adrti Mohnn Roy 
Chowiiknry v. Borftn Put (6) which discusses 
all the earlier cases including the rase above 
referred to. The learned Judges sum up 
the dicuasion in these words: “The 
preponderance of the authorities supported 
by the decision cf the Fnll Ranch quoted 
above. Furrmitith Jitty v. MaherooHnh AT'JhiA 
(5), is to the effect, (bat in the case of 
inaialment bonds with the stipulation of 
the whole debt becoming due on the failure 
of payment of a certain instalment, limitation 
would begin to run from the date of the 
noa'paymeDt of tba( instalment, unless 
there hae been a waiver by tbe decree* 
bolder by (he acceptance of the overdue 


(4) s c. 4 1)hI. Jur, SI?, 
r&l R. r . U Sun Vnl 
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ini^tAlment. In vietr of the cooflicting 
rnUn;$ on the sobject of waiver^ we 
feol bonnJ to follotv the daemon of the 
Full Bench in Hunonath v. .Ifo^eruoffeA 
htMlnh (6).. .We hold that mere abatinence 
oil the part of the plnintifT in thie ra5« 
from bringing a 9Uit for the recovery of 
the whole amount dae on the failure of 
the payment of the flr.M two in«talment«. 
did not amount tn waiver.'* That sums 
up the .state td (he law* on the aubjeet 
to far a^ our Court ia concerned. In 
Jiitrri Per^haft I'hufciJhrff v- Xatih Sin^h 
(1) and in Jiufab Chandra fiakrhi v. Bhairah 
Chanilm Chuftifrln/ty (2) the learned Judges 
have, however, held that *thero cannot be 
any waiver so as to affect limitation save 
by payment and acceptance of an overdoe 
instalment/' This aeema to me to unduly 
restrict (he meaning of the term **waiver." 
It is an eipreseiori of wide applica* 
tiou and signiticaiice. therefore, difficult 
todeKne. U is quite clear, however, upon the 
aathuritiea that mere abatinence from >uing 
IA not waiver; but that (here may not be any 
other means of waiving, except by acceptance 
of an overdue inatalmeiit, 1 am not prepared 
to accept until there is such uniformity in 
the dac>>fone on that point as to compel ad* 
herence. In dealing with the queetioo of the 
waiver of a notice under a covenant in a nioH' 
gage-deed in bWirpn v. Oarjit <?), Bowen, L, 
J., defined waiver in this way: ''What ie 
waivsr? Delay i< not waiver. Inaction ie 
not waiver, though it may be fvidence of 
waiver. Waiver is consent to dispense with 
the notice/^ This may he paraphrased (boa. 
Waiver is consent to dispense with or forego 
smethingto which a person is entitled. It 
seems tome that soch con-ent may be by ez- 
pre*s agreement between the parties, or 
implied from the receipt of an overdue 
instalment. See also Kankuekand Shir Chand 
V. Bu$tr>m)i Harmwji (6‘. In Abina^ 
CVjnwiM Brrff V. Bama Betre C bitty 

and Carndoff, JJ., did not 'concur in tbe 
opinion which had been expressed id one 
or two of tbe case.s cited before them'*, refer- 
ring to K«ry» Pfrthad Ohondkry v.Natib Sinyk 
iDaod /u<fo6 Chandra Bak4hi v. BAur*:*«6 


(7) (16g6) 88 Cb. a 878; 87 L. J. 
T. *288|8d W. B. 618. 

<8) SOB. 109 sip. 118. 

W * Ind. Cm. 17i 18 C. W. K. jojp, 


Cb. 609; 69 L. 
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Chandra Chuckerbuily (2), “that waiver 
can t e effected only by acceptance cf 
subsequent instalroents. Waiver of loch 
condition may be effected in a variety 
of ways and may be inferred from 
various circumstances. It must) however, 
always depend on some definite act or 
forbearance on tbe plaintiff’s part.*’ I res* 
pectfully agree with that opinion. Here ifae 
plaintiff has ezamiued three witnesses as to 
what happened when demand was made from 
the defendant on three occasions. The plain- 
tiff firm consented to waive tbeir benefit 
under (he instalment bond, namely, con* 
sented not (o sue for the whole sum on 
default on the part of (ha defendant 
of the first two instalments. They did so 
in two aoccessive years, but that on ths 
third occasion, the firm refused to consent 
any further. The defendant has sworn to 
tbe contrary, but 1 am unable to accept bis evi- 
dence. Waiver of this character ought no 
doubt to be proved by satisfactory evidence. 1 
hold that there is sorb satisfactory evidence 
in (bis case, but having regard to the fact 
that the payment of the first two instalments 
was waived. I give a decree in favour of tlie 
defendant for the sum of R*^. 9,200 ivith in- 
terest at 0 per cent, from Ist October IDII to 
date of suit and with costs on scale No. II. 

Messrs, htanuff, Agaricalla and BtVi 
Attorneys, for the Plaintiff. 

ilr. B, L. Uuktrjee, Attorney, for the 
Defendant. 

ShU partly deent- 


MADRAS HIGH COURT. 

Plan Crvit Apcbals Nox. 47 or 1913 aso 243 
or 1914. 

October 25, 1915. 

Prrseni;— Sir John Wallis, Kt-, Chief Jasilca, 
and Mr. Justice Seshagiri Aiyar. 

Ik a. S. No. 47 or 1913 
SUBDA RSDDI— Defskoamt No. 

ArcELr.sKT 

t*crrf4# • ' 

Al/AQAMMAD skd sN-yrasR— PtA*8TJfr aSO \ 

DsrtHUAKT No. 2 ^Respoad 6KVS 
Tx A. S. No. 243 or 1914 
SUfiBA RKUDI— PLAiKTirr— ArrSLUJrt 

VELLATAMMAL alias RAM AKtAMMAi' 

AXO AXOTHBA— DsreKPAKTS— RssrOKOtfVJ* 

Uttdu ieicf—ftn/n'oH— yarftff yor#*v% 
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artow«ii4— 2)«ti d/ pariilioH »df m^n/iantH^ rtrlom 
Jjr^rftdd. ,^^Adr i. 

ona /nf«n/i«n. 

Wbwart^ed ftf part Won, afr^r ntUing that tl*a 
panw ha** hilhdrin lirH •« momW of a MM 
^ ^ «>•*'•*« *o anion;; frionin 

dinae<I the JO^nt family ?>mptrlip» Ici^oru Ihr Utlwv 
MrtiMi, but left out eertdm onretumliaff rb>U. nnA 
docreet; 

FdW. that the laByuat'v' of the ducmnciir »buwe«l 

S* ‘‘ r.*«»ai« 

Wiok bat Wasie dmded fo atatnn and rUt the 
tfMTMe (mdoutatabdmjr debt* were not HivirMI then 
aiajtJy becaoBo they hail not Wn eollecte,! an.l 
«WM not poasible lo moke n iiinlor, then, ni it 
fl^d not^ forcMd howmiu hllw-y mouM n.nljH*. 
[p. d7S, col. 7; jK m, rol. 1; 077, e*4. l.J 

AwrdinB to Hindu LaH MMiiilnl imuirioii of a 
Joint family properly can W offecifd nnlr witU ibe 
oenaeot of co parcciwra, fp, ©TO, col. 2.] 

Appeals a^ainat the decree* nf Mm Coart 
of the Temporary Sabonlinate Jurli;# of 
lUttinad at Madam, in Original SaiU N«a. 
76 and 151 of 1911 respectively. 

Meiara. 2. PaH^nrhtiriarnnd K. V. Ksi4hua^ 
«wu Ac'vflr, fnr the Appellant. 

Ueaire. $. Aii,n»,/ar and A. 

Jin$hna$ifamt Atyor, for the Heapojidenfa. 

JUDGMENT. 

Ik Amai. No. 47 or 19 3. 

Wauia, C. J,— The only <iue*tion of any 
aittcuity m this cane ia whether Exhiliit VI 
>1 to be eoDatroed aa effecting a iliviai<ih in 
atataa ae well as a diviaion of the epecifie 
pwpertiea with which it deala enpreaaly. 
tftia appears to me to lie mainly a nu**tion 
« the conalructioii of the document. In 
rfltrfpenuMa Aiynr v. Atyntomy Aiy^r (l> 
»bere a partial partition of properly wae 

neici to raise a preaumpl ion of division in 
i^latui, there waenodeed of partition and 1 do 
pat think that case is an aotlmriiy for hold- 
*f>9 that wherever the co-pamenem esecate a 
^*viding A pHrtIcDlar item of pro- 
|lV h presumption that they 

nteoded to become divided in aUtoa. If 
* Pwumpllcn in to be mined, there 
Aru, * *” Opinion, be something else io the 

defendant and his 
<l®f«ndant being the eon by the 
-econd of the father's thme wives, and the 

WM ilU by the father who 

firaf • to m a lea provisions for his 

immediately 
Wil|.E,hibitVM. which h. 

<0 88 s. 19l; 19 M. L. J, Mj 5 H. L. T. 49. 


««-af«1on*h«3Hf.fSeptpmb«r, the perti. 
•■on d«^. R.hibit VI, heein* been .Tecut. 
^ «n the 2j(h Aueoet. Where.. , be p-rti. 

tiri. deed *ppe.r, (n hav. ineladed eTpre..|y 
•U the jo.rit family properfica except the 
uQtataiKling decrees and debts which were 

hnd wem considcmblc, the 
t>Jll bequeathes fo the two wive'^ »nf only 
the moveable and immoveable pmpeHles 
taken by the testator under the pnrtitiAn 
de^, Kshibit Vr, Imi also “all the movenblo 
nnd immovenble pmperties, outstaudintf 1 <miiis 
and properties lielougiup to me at pivpeul 

bat not irieliided influx M'ill and the mnve 
able and immoveable propei lies .mil out stand. 

iiig loans and properties which I may here* 
after acqaire.” This shows, if proof were 
necessary, that at the time of Exhibit V'f all 
forties mast have been perfectly well awaro 
of the existence of other joint family proper- 
ties whieh were not included in the partition 
deed and the qaestion, in my opinion, is 
whether from the terms of (ho deer? ive can 
gather that it was the intcntii ii of the pnrties 
to remain joint or become separate as (o these 
ileraa also. I Jo not think any strong pre. 
sumption arises from the situation of the 
parties who were father and son. Iffhe 
father was aniioiix to partition .Ml (he joint 

fiiiDiJy properties with a view (o leaving his 
•hare to his two wives, it is strange he did 
not do so expressly and it has heen avgoed 
that eiich was not his iiifentinn and that ho 
probably (bought that the Rs. 20.000 he took 
under the deed, would besnfKcient for theso 
wives, and was willing that his son should 
take the rest by survivorship. As against 
this, theie is the recital in the deed that theia 
liail lieeii differences between the Isl ilrfeod. 
ant and his father as well as between the 
women of the family. On the whole, I do 
not think it issafe fo draw any inference as 
to »be motives actuating the parties. The 
partition deed, however, after providing for 
the division of the scheduled properties, 
goes onr ac we have effected partition in 
this manner,'* end provides that (he Ist de* 
fendant's mother who bad been living in his 
family, should be maintained by him nnd not 
by her bos hand. 1 have come to the conclu* 
sioT>, thoouh nftt without hesitaMon, that 
these prf9ViKMins are sofficient to eual.Jp hs (o 
raise s i resirmpfion (hat (he parlies inh urM 
.o Ih • .,rre divir?cd in interest and ti nt i|,u 
decrees and outstandiug debts w'cro not 
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divided flien dimply liecaase they bad oot 
been collected and it was not po&aible to make 
'a satisfactory diviaioa then, as itcooldnot 
ti iaretald wbat they woold realize. The 
appeal will be di^iniased srith coats. 

Is Am*!. Xo. 243 OF 1914. 

Tbie case follows niy decision in Appeal 
No. 47 of 1013, And 1 clismlsa this appeftl 
with coat A. 

Ix ApcBAr. No. 47 ok 1913. 

^aesHiona Atrau. J.— I a^ree. Mr. 
Kangacliariar frankly conceded that in 
the face of tUa overwhelming evidence 
there is regarding tbe consent of b is client 
to the division, he is not prepared to argue 
that the partition was brooght about by 
ondoe indoence. 

The only queation remaining for considera* 
tion ia whether the father and son wei^e 
divided in atatpa with reference lo the 
outstandings not xpecihcally raentinned in 
the deed of partition. In my opinion, the 
language of the document shows that the 
parties to it were no longer to remain ioiut. 
It says, (a) we have live<l hifhtrtQ as 
members of a joint family; (6) that 
owing to ditfereneea among females, it has 
becoisu nece.ssary lo effect a partition; (c) 
we shall effect a partition in reaped of 
the undermentioned properties. The list 
of ootstandioge ia not among tbe properties 
mentioned in the schedule. It has also to be 
mentioned, as pointed oot by Mr. Range* 
ohsriar, that the usual claoee **that frpm 
this day forward tbere shall not be property 
relationship, but only blood relationship'* is 
not to be found in this documeot. Konethe* 
Isas, 1 am of opinion (bat the inteotion of the 
parties was to get separated from each 
other; the reason for the necessity ia given 
in the document. The Ist* defendant ie tbe 
son by one of the wives who was not living 
with her hnsbeud, and tbe pleadioge and 
the evidence in this ease show that the father 
effected the partition with a view to devise 
hia share of the propertiee to bie other two 
wives. lam unable to ^ee that tbe father 
had any object in allowing particular por* 
tiooe of tbe property to continue aa joint 
property. The explanatiou suggested by Mr 
Srinivasa Aiyangar for their omission from 
the flcbedule ia the moat natural oue. There 


were debts and decrees. It was apparently 
thought that the moneys sboold be appor* 
tinned a^ they were recovered. Some may 
have been or proved to be bad debte and it 
was Dot thought axpsdisot to divide the debts 
at tbnt time. 

On principle, I am clear that the father 
ami son became divided in atetua. It is 
pointed out by Mr. Ghose in his Hindu Law 
that there ia nothing in the Smritbie to 
encourage a partial partition. The practice 
haa grown up iu recent years. Mr. Mitra 
in bis Tagore Lectures dealing with this 
special question quotes from the Smrithis 
and comeueniaries to show that partial 
partition was unknown to Hindu Law. 1 do 
not think it necessary to quote excerpts from 
the teate to snbetantiate this position (eee 
Mitra on the Law of Partition, pages 330 
and 331). 

As regards the decided cases Sir Richard 
Garth in Badha Churtt D'ti v. fTrfpa Stf*dKv 
Dat (2) says : *‘ft seems indeed very doubt* 
ful whether by the Hindu Law any partial 
pvrtitiQH of the family property can take 
place axeept hy cr/owp<m«'Mr The decisioos 
in Saty^ Kuinar Ban»rjef v. Satya Kirpal 
Reaer/ee (3), Bhowani Pro$ad 67toAo v. 
Jayfferuatk Shaha (4) and Ajodhya Pmhad v. 
ifahadeo P«r$h9d (b) prove (bet with the 
MnsenI of the eo.parcenera a partial partition 
ie possible. The decisions in 7Vrnmi Reddy f. 
Aehammn (6) and Kandatami Z>arai$ami 
.dppur (7) only aay that there can he a partial 
partition. On the other hand in Vaulyanatka 

Atycry.Aiyaeami Aiyar 1 , it was clsariy laid 

down that when once a partition was made, 
the presumption is that it effected a enmplete 
Mverance of interests. This was followed 
in SwnAaramma v, Kamukotiah (3). 
Anandihci v. Han ^’Hba Pai (9), C bands* 
varkar, J., says: "If it is proved that thsN 
has been a breach in the state of anion, tbs 
law presumes that there has been a complete 
partition both as to parties and property. 

•2) 5C. 4?ei4C. U B 42S. 

(3> 3 iDd. Cas. I47> »C C. I.- A SOS. 

(4) 3 IimI, Ca». 241? U C. W. N. 300; 9 C. L- f* 
13S. 

ta) 3 lad. Ca*. Pj 14 C. W. M. 221. 

(6/ 2 M. U.r.R. 32r>. 

U> t M. 317 at p, iZ4, b lad. far. 332. 

l»') 26 Ird. Cm. 614. 

(9> 10 Ind. Ca*. 911: 36 6. 263: 13 Bom. L. ff 1^* 
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The presumption in qaestion coittlnaes aotil 
it ia rebutted by proof of en arroement, 
whieb Qieene proof of intention on the 
of some to remain united as before nml to 
confine the partition to the rest, or» if the 
partition was ioteaded to extend to the 
interest of all individaally, there most be 
proof that some of them re*anited.*' 1 
entiiwly agree. The recent decision of the 
Judicial ComisiUee in Sur^ Karain v. fqbal 
Nurain 10) indicates that when one member 
nti mates bis willingness to get separated from 
the others, that would effect a division in 
status. Jn fhe present case, there was an 
aareemeot to become divided in coneequeDce 
of misunderstandings among the female 
members of the family. I aoi onable 
to hold that the status of eo* parcenary 
was intended to be continued with regard to 
tbe properties not apeciucally dealt with in 
the partition deed. It is conceded thet 
apavt from the language of the document 
there ia noevidenco to prove that the parties 
intended to remain joint with reference tothe 
properties not tpeci Really mentioned. 1 would 
dismiss the appeal with costs. 

Ik Arrut No. 243 or 1014. 

Ingres that this appeal also should be 
diamisssd with costs. 

Afppe'fh 

(10) la luH. Css. 30:35 A. Kh 13 U L T IT 
0. W. H. 333: *1 A. L. .f 172; (IPta M- W. N. Igs. 
17 C. L J. 24 M b ; ae*ii U l. R. eOO: 
leo. 0. 120; 401. A. 40. 


CALCUTTA HIGH COURT- 
ArrsAb rsoH Okiuikai. Dscase No. 13d 
or 1915. 

Ecus Nos. 394 ako (95 or 1915. 

May 26, 1915. 

Mr. Justice D. Chatterjee ami 
Mr. Justice Ileachcroft. 

BISWA NATH SJNHA— Puixiirr— 

Am LLAHT 

vertus 

BIDHUUUKIII DASI-DErBNBAST— 

^ ftssrOHDCHT. 

. Art (/ rf 1394', ft. M, 31—0*^^ 

<py Juift sUoiting UiitAu vi'^oui U tak* omt 

m6^ty dtpo^iftd 

t. 


^9 appoal lies uuder teccien 54 of Lninl 
Acquisiiion Act from sa ordor mode by ll>« Discriet 
JuSgo slhmiDg a Hindu widow to cake out com. 
peasaiiost iB<Nioy ilc|wtlcod in the C>i9Crict jndgo’a 
Court by Ibo Collector uadi'r smioii 31 of cho Act. fu 
077. col. 8.] ‘ 

Appeal against the decree of the Uistriot 
Jndge, Nadia, dated the Ist bVbruaiy 1915. 

Babus Brftjti Lol Chiickri'bntfy, 

Siukit and HiiUh ChanUrit Hey, fur the Ap« 
pellant. 

Ha bo Brgf^ntha Xaik for the 

Respondeot. 

JUDG51ENT.— A dwelling house belong* 
ing toa Hindu widow was acquired under the 
Land Acquisition Act. The compensation 
money amounting to R«- 5,S00 odd was sent 
by the Collector tothe District Judge under 
section 31 of the Land Acquisition Act. Upon 
the lady enukiog the application for taking nut 
that money for the purpose of building a 
house to live in. there was an objection at 
first on behalf of (he reversconer; bnt 
ultimately, tbe reversioner gave his consent to 
the money in d posit being invested by tbe 
Court under sectien 32 (o) of the Lnon Ac* 
quisitran Act for the construction of a suit* 
able buildixig. This consent wa.a given upon 
an application of tbe lady for payix>g out 
the money to her. The order No. 14 shows 
that ‘*tbe Pleader for the opposite party 
intimated that he had ih> objection to the 
permission being granted to the petitioner 
to withdraw the money in deposit fortho 
conatroctioii of a soitabla b.ilding for tbe 
petitioner.*’ After this order was luade 
to pay out the money, there was 
an application for review by tho opposite 
party, but that was dissllowed. and uUi* 
matsly the money was paid out upon taking 
a surety bond from a third person and from 
the lady. Against this order allowing the 
lady tc take out the money in this way, 
there was an appeal to this Court ami also 
an application for revision. A preliminory 
objection was taken on the ground that an 
appeal was incompetent, and we think the 
preliminary objection is sound because under 
section 54 of the Act no appeal lies from 
an order of this natuie made by tbe Dis* 
trkt Judge* Dealing with the case, how* 
ever, poder section 115 of the Code of Civil 
Procedure, we think that there have beeu 
some just reasons for complaint in the pro* 
ceedings of the Court below. Although a 
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\ rjM niiMHiiit of mone^ haA be^n paid out 
f«‘r tli^ pni pH'so of a bQildir;jr. no plan or 
Imi.h Wen taken and the sarety 
bond that liaa been taken is worded so in* 
detinitely that in case of loss there may be 
no chance of recovering any amoant that 
may be lost. As the reveraioner consented 
to the money Wing paid oot, we are 
not inclined to alter the order that has been 
passed for paying the money. 

Wo mu'ct, however, arrange for a safe* 
gaard against the misapplication of the 
money. We. therefore, direct that the 
learned Judge will enquire into the title 
in respect of the land that has been ac- 
quired by tlie lady for building a liooae in 
the presence of the reversioner. Then the 
lady will put in a plan and an estimate 
which will W pasae<l hy the learne*! Judge 
in the presence of the reversioner. Then 
a new surety bond will hnva to lie tiled with* 
in a time Kxed by the Court, and the suffi- 
ciency of the security is to be teste<i in the 
presence of the reveraiorer; anil the surety 
will be made liable for the misappropna* 
tinn of the money and fur the construction 
of the building according W the plan and 
e*timate in lie tiled within a time to he 
fised hy the Court, Wher the house ia 
computed, tlie lody Mbould report the com* 
pletion of the building to the Court and 
sis') tile the Accoantst and if tliera is any 
objection as to the plan not being properly 
carried out in accordance with Ibe estimate, 
the Judge will bear the objection, decide 
the sHDie sml pass proper orders. If there 
is any money left, it will be deposited in 
Court fur being dealt with in accordance 
with Inw. 

Jn view of the results of the two pro- 
ceedings, we make no order as to costs, 

The appeal is dtsmieeed sod tbe rules 
are disposed of ae stated aliove. 

Apptal Rultt okuU partly ahaoiute. 


ilADHA.S HIGH CODRT. 

. A. OVD Uivit, Ai*p«;ai. No. 51^1 Of 1911. 

October 12, 1915. 

Preseult — Mr. Justice Speocer and 
Mr. Justice Phillips. 

THOTAliURA GOVlNDJ-PLsuTrrr- 
ArreiLANT 
I'ertus 

PEPAKAYALA MALLtYTA aliat 

TATADUAYl axd 

R4^pn|rpeMT^. 

ti’t'liiec A<( (i jt. 0^ Of^l taU iadit- 

Khalhtr admiwUa <s ^uit 
fyy .‘e>lrmfJtuH—Xtitutx <d 6y morfgaff4 

Tlie idsinlilT sited fnrrvdcmptiuh of a niortgago and 
foTHvcounlM from the <lr(vn<leri(se« siorlgageei la poi. 
»e»»joq, 1 be <Jcrc>idani» set up an oral utls by tbe 
Ri'irtvagnr ht dteeban-e Of Che mvrigagC'dcbl, sod 
e<lvcr»o pu«»e9»iMi f<ir amre than Che itateCory 
The* |iCntmiff*» sitic having boeo HUiniiHd, 
hi* a|i|irah*<l on iUi« grouude that the plon of om) esle 
was <e* jHditnia by reaenn <if Cbo decleioo css 
pmigu* suit and that oral pridcove of (be ul 1 ege<t 
»alc wna itiadmiMaiMr; 

HtIA, <i) iha( Che cxieteaco of the oral sale sot 
Wing tlinwCly aud aubittaniiaily iu iieue aud oo( 
having been riually decwluJ In the previoul eeic, the 
t(nc»(k)a «ae not ntjuil/nta; [p. tfSO, cul, 1; p. * tflf, 
Col. 2.j 

<S| ^ , divMaiing^ thalthoomi agTceoivne 

wa« aoughl to be proved not ae modifying 'Ue sort* 
gagr, but in orilcrtu prove llic nature uf pouesliea 
(akea by the iu<irt|fMgi'e and oral evidviieo, therefore, 
wee adaiiMiUc: ^p. i»h . wl. S.j 

13 j Chat the iWcndante* poMOlflon had bcou all 
along atlivNp sa iitfAhist I he niorig«>;or aad that they 
liad avquirvil a title by pjeeiTiptiou.* [p. U$l, eol. S>J 

A''HV VvNixVon V. lo/t/ Stiickfu, I3M.L. J 3^7; 

V. 2a tW IN mu, J3 M. b. J. 

rvferrt*<l to. 

Per t htfi4p^, y,«.Oral ovidonve of aealebytbe 
mongmgor to the aMirtgngcc In diicharge of the noil* 
gage* debt ii adaiie»iblv iiitder action V3 of tbs 

KtidviHc At*l (o pmie diM/barKC, altbuugb (he 
itself is invalid aud dove uot vfTcvt any legal iranrfeT 
of Che |iro|K>r(y, cveu though It ie accompanied by 
delivery oi |K>s«es»iv)i. fi». col v.J 

Ham Atttiltir v, 'fmlti /'io«a<( • I lad. CtO' <1^ 

ICC- W. N. u?. J4 Q, 1,, j, 507; UrtpoBSi"^ 

V, JCarnU jom. zsj- t7 M U J* ® 

Harnmi^n, tVai Kt.mpv. Thfkkn t iHtl iluthorakuUh 

U JUo} SnbhH /toM? V. VnngvPtia >*««•••' 

Sum. 27 M. 368. Mlowod. 

AnynpHfbitn H^Hityarhi v. 

lad. Ca« Mi (1912) U. W. K. K; 4: 12 M, b* 1* ^ 

37 M. 423; 23 U. U J. 33U. dietlDguislied. 

Alibougli an uraJ sale caoiiot ut itaelf 
ae an cxtiuguieboaeoe of tin loorcgegc, yeC tb» pr^ 
of <be payment of a uortgago*clebt thereby ** 
Mufie^ac to prove Che natoro of poeecMMO by 
mortgageo, tp* eSI. col. 2 .) ^ ^ 

CVtiM*ea ShriH v. Xtif^alfa Xtse<ia*>e, 16 Io^« 

12 H. L. T. 330: 23 U L. J. 800; (1012) M* 
f96; 37 M.S45, followed. ^ 

ftti 5pen«er,;(J. -A tmpla mortgages who 
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TaOtAKURA QOTIKDO V. PiPAKAYALA llACLATYA. 
powASAiOA of immoYAtble proportj of Ra. 100 
j)) VAiua CAOBot proTB BBgral mIo as b atAKing poiBt 
of AdroPSA posaesaioa AgAioac hia nortgAgor so aI to 
AoqBira a praaeriptivo title reiBAintng in posse a* 
aioB for over tbe stAtutorj peHod. Cp. 098, eol. ?.] 
^nifnputAiro P^ila^eki v. Afv/Aul*«««o<^i«A>r«f|r, IS 
Ind. CAS.d^^i M. W, N. 8S4: 13M. L. T.48Si 

87 U. 42»; 88 U. L. J. 830, followed, 

A uinrtg.igeo’a pjasaasion iUwa mA bwenot* 

Adrorso to tlio ouirtgsgnr merel/ by Uu at) ling bint, 
self AS proprietor of (he inorcgAgml property i*r by 
Ilia denial of tbo cnortgagur's right !•» redeem; there 
must be some aci done by whii'H (ItomorigAgor nisy 
hove reASAu to aiippoao that hii rights hAve been 
iuvAded, [p 63it, cols. IAS.] 

Ail JTMAn/AM rd v. L^tia &>il*<A, I A. OSS; 

V. C''»0ttii>r of ifoinbor, 10 U. INU; 
Orumen KH*iu v Xitj/eilla £)oMiA«n,IO laib Ca». UOA: 18 
U L.T 830; 83 >t. L. J. aOO; (IUI8> M. W. N. »9S: 

17 U, IftoftfMH V. ifuHiti'lkrumu^ 2| it. ISS; S 

M. 1. J. 08; Ternboi V, VtnkntfHo 27 B. 43; 4 Boiii. 

L. ft. 721; ^riwirem annsii At^an^nr v. AtAmsiKNiK 

l^r, 8 Ind. Coa Ai2: 11^ M L. J 290; 8 M. U T. 04. 

88 U 8AI: v. <;iiier, U M. 801; 6 81. 

L, J, 106, followed. 

Sales and mortgmges of intmoveaUo |»ruperty aio 
both trAnsfers of intnnglble rights, but oi*e ts s 
Innsfer of ownership And tbe other Isa transfer of 
Au iaterost in tbo pro|ieriy vuiicuriinL Tbv pueser. 
atenof a porehaser la of a full pmjwieiAry olwirtvinr, 
while the poasoHaion of a niorimirt'e in )«rMe»si<*(i I" of 
a limited naturv. Bot U (tam auctions ore reqnir«Mltti 
In ragiitered. if the pn»|>vrty la H*. IO>Hn vnlue «*r 
over. An ustluguiabuicut of a luortgnge by the 
BlortgAgeo's rigLits bv‘>ug rnerfcd in llnw* <»f aii 
owner, involvea ah aUerAtIun of cIk* r< Iniiimalijp "f 
mortgagor abiI Biongngee into one nf seller nnil 
pwebAser. VVhen each of cbvso iransActiona rmiuirra 
nrogisiorvd document to Riske it vaJwI, thr tew 
dees sot purmie the snlnlilutioa of one fur the ollwr 
lo be effected inn l«as formal uiauiicr, tP* ^4 I'ol. I.J 

SacoDtl Appeal agbiost the d«cre« of the 
Coart of tbe SnbnrJmHte JuJgo of CucA- 
DAdh, in AppoAl Suit Kn. 24S of 1V1«» 
preferred AffAinet that of the Dintrict Mun* 
eif of PeddApur, in Original Suit Mo. ^0 
of 1910. 

Mr. Q. S. itamncAiiNifrii /figdr. foi' the 
Appellant. 

Mr. P. ifaiwyaunmurthif for the Respond- 
ante, 

JUDGMENT. 

Pu((.LiP4 J. — PUintiff-AppellAnt U the 
■Migoee nf the equity of redemption in the 
plaint Unde* which were morfirtged in 1S88 
to the grandmother of defendAnfA're^portd- 
ents. It ie reepondente' ease that in 1$^ 
four iteme of the mortgaged property were 
cold omlly to the mortgagees in discharge 
of the mortgage* debt. This case has been 
found to be true by the lower Appellate 
Ooart. it is also found that tbe alleged 




sole being oral is invalid, as the property 
ie worth over R.<, lOl), but a.a defena* 
ants and their grandmother bove been iu 
adverse possession from 1684 ontil dato of 
suit in 1910. they have acquired a fiUe by 
proscription. PlaiitUlT’x aoit for redemption 
and fur accounts from defe&daiiU ns mort- 
gagees in po^ne.ssioii has been dismissed. 
The appeal is preyed on three main 
grounds:— 

(1) that the plea of oral sale h us been 
negatived and that (he natter \n res juJivuta 
by reason of (he deeixion in Originni Suit 
No. 19 i.f IblK) in the Pcdd.ipur District 
MunsU'e Court, 

• "i) tlmt the pnesesaion obtained by cle- 
fenuants* grandmother in ir84 was time 
of a mortgagee, end cannot, therefore, be 
adverse to tbe mortgagor, nnd 

(3) that oral evideiico of the alleged 
sale in 1884 is iimilmisHiUe under pro- 
vision t4) of section Dd of the Evidence 
Act. 

2. On the aW p<iin(, 1 do not think 
that appellants' plea m suxtaiimble. In ISdO, 
plaintiif’a pres'leressor* in* title xnecl to evict 
defcTidants* gra nd mol her . Achauma, as a 
trespasser nn four items of the land now in 
suit. Arliamron in defence put forward the 
mnr(gage*decd of l88i, which it is now 
sought to re<leeui, nnd pleaded that as thu 
mortgagor had made defiiult in payment, 
be hud given np these lands to her ''ns 
eiild for the whole amount" of the mort- 
gage*debt and Rs. 2d (twenry*live) 
paid by Acimnima for Government dues. 
The mortgage 'deed of 1882 contains a pro- 
viso that if the mortgagor makes default, 
be shall put the m<»rtgnffee in possession 
of the mortgaged property, and it is con- 
tended that isxQc No. 1 in Original Suit 
Kn. 19 of 1890, most be read in the light 
of the muitgage-deed. Issue No. I runs 
as follows: — 

Whether the plaint lands were wrong- 
fully usurped by defendants from plaintiff's 
possession or were delivered over by plaint- 
iff to first defendant in the terms of the 
registered mortgage 'deed doted the dtli 
November 1S82?" This issue was presum- 
ably framed on tbe pleadings and, therefore, 
'^delivered over by plaintiff in the terms 
of tbe registered mortgage -deed" moat r^fer 
tu defendants^ allegatkn that on defnnit 
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of payment of (lie tnorigaj^e arooont by 
pUintitT, the lands were delivered to her 
8nUI,** uiid the isaoe merely ia as to 
uhether plaintiff'^ or defendants* rase U 
trne. The plaintiff's second witness in (hat 
ca'«e admitted the existence of the mort- 
gage and said that defendania got into 
possession under the mortgage and snbae* 
queritly continued in possession in acenni. 
ance with the decision of a panrAoW. 
Acting upon (his evidence, the DialHct Mnn* 
sif Appears to have thought that defendants 
were in possession under tl«e mt^rtgage, and 
dismissed plaintiff's suit. The only ftnding 
on t))e point is that plaintiff delivered the 
piniot lands to defendants aiMler '*sn** 
arrangoment and that defendants did not 
wrongfully usurp the plaint lands. The 
Di>itrict Munsif slso adds; *'lt seems (hat 
plnintitf has no cause of action to recover 
until he settles the matter of the mort- 
gnge deed''; hut he does not find this asm 
fact. I’laintids aiiit wti% dismivsed and 
defendants could not have appealed, but 
that does not affect the ca«« here, fop 1 am 
of opinion that the existence of the oral «ale 
to defemlnrits was not directly and sub- 
etaiitially in isaue ami finally decided in 
(hat suit. There is certainly nothing in 
the judgmeiit which amounts to a ftnding 
that tlio oral sale was untrue, and the 
suit was dismissed apparently because ac- 
cording tf> plaintiff s own evidence defend- 
ants were in possession, not as trespassers 
as alleged in the plaint, bat under some 
arrangement under the mortgage- deed, tho 
natui’eofthe arrangement not being specified 
The question is, therefore, not rtt iwdiV/r o. 

3- The second point raised ia that Acham. 
mas possession from 1884 was possession 
as 0 mortgagee and cannot, therefore be 
adverse to the mortgagor. The Bndine of 


fuct IS that sbe did not get iutu puMesslon 
as a mortgagee but as a purchaser in 
an invalid sale- Tins finding w 
on two grounds, first that (he oral »vi 
dence of the sale on which it is based 


inadmissible in evidence, and * 

that when a mortgagee gets into possession 

during the continuance of a 4 - 


A biortgof* huL 
possession cannot be adverse to !].• 

gag"r. This latter argument ore snr.,^*” 

that the c^ortgage 

posaession rras obUmert, whereo, the ora" 


evidence is timt the iQ^r'gage had been 
discharged- It will be better, therefore, to 
deci-le the fhinl point, i. e., whether (he 
oral evidence of the »ale is admissible in 
evideore, before dealing with the p-dnts 
that depend upon a decisim of thi, ques- 
tion Xn doubt the oral i^ate is invalid, 
and evidence is inadmissible to prove it as 
an agreement to rontrodicti vary, add to, 
or subtract fiyim the terms of the mort- 
gage. (Section 92 of the Kvirlenre Act.) 
i^imilsrly under proviso 4, the existence of 
» diKlinct solteeqiieht oral agreement to 
re‘‘rjnd or modify its term's cannot he 
proved. Can the sale in this case he held to be 
an agreement contradicting, varying, adding 
to. or )>ub(r acting from the termnof the mort- 
gage or as rescinding or TU'idifying ihe mort- 


gaged [ think not. The effect of the agree- 


ment is to disHiarge the mortgage, i. e., to 
put an end t^i the contract by fallilinent, and 
although the oral sale nccoinpaiiie<l by de- 
livery of pos-«e<Minn does not effect any 
legal transfer of the propcriv, yet thera is 
nothing ill seclum 92 ro exclude evidence 
of the transaction as showing discharge of 
the mortgage debt. No doubt in dr/yfl- 

pt4lhtrft v. Mufltukumnrsnirtny (l) 

It WAS hrld by .Sadaaiva Aiyar, J. that 
oral evidence of discharge by an invalid 
transfer was insd miscible in evidence and 
he goes so far as to hold that oral evidence 
to prove a conveyance as eq Bivalent to 
payment of B}<»iiey, rould not be allowed. 
In that case, the facta were very similsf 
to the present one, i. c,, the mortgagee 
alleged an oral sale of part of the mortgaged 
property in discharge of the whole mortgage; 
and the transaction sought to be relied upsn 
had the effect of changing the piAseisien 
«if a mortgagee as such to possession as owner. 
Itttt that case was a ease of an usnfractnaTT 

^<'rtgage, and this I think ia an irDporlapt' 
Miller, J,, does not disco as the 
adoilssibility of the evidence hi any tViOi 
in considering whether the transfer of 
IHrty can be proved as showing the intea- 
tion of the parties to discharge the m »rtga^ 
and so, as showing change in the mortgagee’s 
possess ion, to make it a<l verse to the coort* 
gagor, Ife merely says that (be inteoliofl 
to discharge the mortgage i a voices dj* 
mention to make certain tran«*feis, aod d 

N J* 339, {mi) M. 

N.8H l2M.UT.42^g7M.423, 


J 
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^ **'"’*• tnin.f«rs lycr J/» 

ailed, both pBrtie# iieverthelw ineenrled trt PoH.funrhi v 

dwcharge the moptgege. He not hold oml evidence 
iftet JO n« cii-cemsUooe wooW oral evidence of equivalent to 
the eprangement be inadmissible, and T think anowed. Thi- 
tbat^.n accordance with the views expressed by Miller. J 

Knl^l' i ''' <•>. 

Aethka Bcpanamma v. /r.,VNe«t-,o principle set 

FanIflrtMd V /?.,«. y. Opposed to the 

F«^«dfl (5), such evidence this esse, then, 


♦I.. 1 , * r* ajtnougn 

tended to be effected, is invalid, (n Ra^ 
Ai^atftr V. T«W .Vi.pA (2) an oral 

•rpangment whereby a mortgagor was put in 

poesssaion of ,«,-i of the mortgaged properly 
0 discharge of the liability of the unfruc 
tuarv mortgagee to pay him aarpbis profits, 
was allowed to be proved by oral evidence and 
this m effect whs allowing oral evidence of 
agreement varying the terms of the 
mortgage to be adduced fop the purpose 
cf showing payment of money due under 

In ®n ‘ wort gage deed, 

tn ha/Ukj Dopnnammn v. Rnttika AV<V/. 
namma (3), in a suit fop arrears of main, 
tenance defendant pleaded that, in discharge 
of b,s obligation to pay maintenance due 
under a registered deed, plaintiff had been 
Ml iu poMessmo of certain lands under an 
^Ugreement. It wa.. then held that the 

A ‘he original 

agietered agreement was not receivable in 
•vidence, but that it we, open to defendant 
the arrears claimed were 
^lly discharged by the plaintiff taking 
*^«ioi>, althoogh the agreement to dis. 
Charge rannot be proved. The other two 

Kurup y. TMIh 

(4) and 0<»fU ShU^ 
noi so* yura^mham (5), are 

avidBl. ‘here also 

allowed* invalid oral agreement was 

C«r Tl.„a raling, 

lo me to be opposed to .Sadasiva 


/ 1 •* opinion in A riy^puffnm 

niA-tynrhi V. MHffiHh<’tt'tr47^>i7ruiy (1) ^hat 
omi .^lenc, to pr,>„. a enveyano. ns 

“f monoy cannot b. 
r, "xni ^r^'* "■"* ''®‘ e»pre««d 

oy Miller. J., m the ,amo ra.te and i, rcnJly 

^n rJ,.tfr4luf>im, and I prefer to follow the 
pnnciple set forth in the other foa*. cases 
above. M Inch does not seem to roe to be 
opposed to the prr, visions of sertion fl2. In 
this case. then, the oral agreement is sought 


i- admissTbfe for p^v " \\r^ 'ns case. then, the oral agreement is sought 


j.ai.j. 507 i le c. w. s. 


but in onler to prove tl<e nature of possession 
taken by the mortg.igee and I hold that 
the oral eviflenee is admissible, and on this 
evidewe we have the hriding of fact that 
the morignge-dehl was discharged and (hat 
cler«i.da«ts predecessor g<.t into possession 
of the mortgaged properties not aa mort. 
gagee. but is mvncp, ami that the possession 
US owner was advert fu the mortgagor 
arid recognised by hiru to U so. Although 
the oral Aale cannot in itnelf operate as an 
extinguishment uf the mortgage, yet the 
proof of the payment of the mortgsgo.debt 
thereby is suftiriei.t to prove the nature cf 
iHissewinn by the mnrigagee. In this view. 

J would follow the ruling reported as 
Xftua V. .Ygp«/f<i D<is,t»na (0), and hold that 
ileferKUnls possesiion has been all along ad. 
verse as against the mortgagor, and they have 
now acquired a title by prescription. (Vide 
also Kom 0 OnHminH v. BoU iVatck^n {7) 
and VtHkatitrftyuilH y. SubUmnta 
4. As regards the question of whether 
the possession from 1331 was that of 
Aclinmuia or of her scn.iri.|aw Ammanna, 
it must lie noted that defendants are sons 
of Ammanna and grand;<f)n, (daughter's sons) 
of Achamma. The learned Subordinate 
Judge seems to hold that Ammanna ’s pos- 
eession wa, on behalf of Achamma, and 
although he doe# not record n definite 
lindiog on the point, his wlmte judgment 
proceeds on the Hssiimption that the pos. 
session wa# that of Achamma, Def^-ndant, 
also claim under Achamma, and not f^»fn 
their fatJier Ammanna. I’lie f[ueseion was 
only raised incidenUlly in second appeal 
find 1 must uphold what 1 take to 

(0) 16 lad. Cas. Wh 37 K. 64^j 12 W. h. V aai> 23 
M. L.J. 360; (19.2) 4, W. N 993. ' 

(7) 12 U. L. j.m. 

<3) 13 M. L. J. 302. 


6S2 


INDUK CASES. 


[1M5 


TUOTA80BA COVIKDO V. t^CPAUTALA U ALL AT V A. 

be the Subordinate Judpe'e finding, j.e.. 
thnt the possession wttn that of AcUerDrae. 

(6). Holding M 1 do on this <|ue<tion 
of adverse poasessioi>, it is unnecessar/ to 
discuss the further question ns to whether 
a .simple mortgagee w*ho comes into posses- 
sion of the mortgaged property during 
the continuance of the mortgage, can set 
up adverse possession notwithstanding the 
provisions of section Td of the Transfer 
of Property Act, a question which was also 
strenuously argued in this appeal. 

1 would, therefore, dismiss the appeal with 
costs. 

Spkkcek, J.-^On tho fi'*i point. I con- 
sider that the appellant is not entitled to 
succeed by relying on the devision lu 
Original Suit No. 19 of IdOO as being res 
Jnilicata on the qaesti'in of the alleged 
oral sale. In that soit, the appellant's 
predece8sor*iii-tit]e set op a case of 
trespass in March or April Aehamma, 

who wss first clefendurit tn that suit, 
and is respondents' predecessor-in* title, 
denied the trespass and set up a case of 
sale in February The llistrict Munsif 

found against the trespass. This finding 
was sutficient for the dismissal of the 
plaintiff's suit for recovery of pofuession 
of immoveable property, and it was dis- 
missed. He also found incidentally that 
defendants' possession was traceable to an 
arrangement whereby through the interven- 
tioii of mediators, it was settled that the 
defendants should have possession under a 
term of the mortgage -deed which provided 
that, in default of the regular payment of 
the taxes to Governoient, the land should 
be pot in possession of the mortgagee. This 
was nobody's case in the pleadings. It 
seems to have been a third version put 
forward for the first time at the settlement 
of issues and to have been established by 
the evidence of plaintiff's witness. As I 
read issue No. l.it refers to the above- 
meationed condition of the mortgage deed, 
and not to first defendant's allegation that 
the lands were delivered to her as sold. The 
decretal portion of the judgment was entirely 
is defendants' favonr, as it simply directed 
the dismissal of pUictifi'a suit and the 
payment by him of the defendants' costs. 
There was no issue as to the alleged sale, 
sor was that transaction either directly 


affirmed or negatived. Tbe defendant thus 
hud no gr*iniid for appealing agaiost ths 
decree. Under tbeae ci room stances, 1 do 
not tliinh it can be said that the matter was 
directly and substantially in issue in that 
suit; and, therefore, it is not rts jWceofa. 
[roir* •^cre/nry <// ^ta/« v. ^tcammulAa 

KoiiH/ittH (It).l 

The scevd <|uestion is whether a aimpls 
moiHgagee who gets into posse.«sioc of im- 
moveable property of Rs. lOO (one hundred) 
in value can prove an oral sale us a starting 
pomt of adverse possession against his mort- 
gagor, so SK to acquire a prescriptive title 
by remaining in possession for over the 
statutory period. This qaestion has been 
answeied in tbe negative by Miller and 
l^dasiva Aiyar, JJ., in Iho case of a usufruc- 
tuary mortgagee in Arif/puthira /'c//ayoWii* v. 
ilH//tNkninnra$awiny ( 1 ), the reason being that 
section 92, clause (4), of the Evidence Act 
renders inadmissible oral evidence of any 
distinct subsequent oral sgreemeni rescinding 
or mcalifying a contract or disposition of 
property embodied in a document which Has 
been rcgisteied according to law. The 
plaintiff's mortgage-deed (Exhibit A) is saeb 
a document. 1 am of opinion that the sane 
answer must be given in the case of a simple 
mortgage who gets into possession of ths 
mortgaged properly during tbe continuance 
of his mortgage. 

The law cR«is on him the same responsi- 
bility of managing the property with pru- 
dence, of protecting hi.s mortgagor's interests 
in it against interference by strangers, aod 
of paying the surplus of the receipts accra* 
ing from the mortgaged property to the 
mortgagor after deducting the interest on 
bis njorlgage-moncy together with a fair 
occupation reoi and all necessary expeoaes. 
(Vide section 70 of the Transfer of Property 
Act). He cannot alter the legal character 
of his poaseesion by hie own act or asseriioo 
ao as to Convert possession as mortgagee 
into possession as Rbsolote owner [vtd'* 
r»n«aii 'Khan v. KagtiUa Daianna {6)Ji 
Although, if there is a term in the origiool 
mortgage-deed providing in a certain 
event that tbe mortgagee will bole 
possession as absolnte owner and if the 

(9) 12 lad. Cas. I07j 8? U. 8Sj |0 U. 1. T. »i 
2 hi. \7. K. 30$s 21 at L. J. W7. 
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parties subseqaently by their matoal roTKlncl 
and admissiooe show that they have acted on 
that provision in the deed, the character of 
the poseesKioD will, by aereemeut, be altered 
from that date. A mortgagee's pu^;<xi(m 
does not become advei'se to the moricacor 
merely by his styling bimselt as proprietor 
of the mortgaged property [‘‘/dr .l/< 
natl V. LfiUn Bnksh (10)], or by the ioi*rt- 
gagee’s denial of the mortgagiw's right to 
redeem (r<Vfe Thopani A/wwr*/ v. Coftector 
of Muh/iar (11)]. 

It has been strenuonsly argued tliut, ns a 
discharge of a mortgage i.a i>ot a rexcindii»g 
of the contract, evidence ctmld be admitted 
to prove that the mortgage was discharged 
by the oral sale. Bot this was not the de- 
fendauts* case in their written statement, nor 
will it help them towards a decuiun in their 
favoor; for, if the encucnbranca has been 
discharged, the owner of the equity of re* 
demption i* entitled to recover prwuessioo of 
his property free of encumbrance. Mere 
possession cooplcd with an oral agreement 
coold not be pleaded in defence agaiiixt oi.e 
having a legal title to recover. [iVdr Kutri 
Veero RtM v. Kurri Uopt (li),} ilr. 
Karayanamurthi conceded that he did not 
waot to prove vstrngoishment of the mort* 
by oral evidence, but only that his 
client came into possession under an or»l sale 
which had the effect of discharging the 
mwtgsge sod creating a title by prescription. 

Of the authorities cited by him, that of 
Rfip^ Awatar v ThU: Prvtaf 6ingh (2) was a 
case in which the status cf mortgagor and 
mortgagee between the pa Hies was not put 
an end to by the tra(i<actinii whereby the 
mortgagees came into possess ion. In Karam* 
J 0 «i a»,u Knrup v. TUkku ViUil J/ntAura. 
kuUt (4), the sabsistence of the lease was 
admitted by the defendants. lo 
Bupaimwtmti v KttUiku Kn$tnatHmn 
^ j that an oi*al agreemeot 

plaintiff was given possession of 
®oWain lands in lieu of tuainfenance coaid 
DOt Wp^vedaaa variation of the original 
«ffiste«d instrument, but it was admissible 

proof of disebargo of arrears of main ten* 


j}l) 

^,0|Ult.33a; 


1 U. L, 1'. 16% IG kl. L. J. 306 


mice. This only amounts to saying thnt the 
pnrtral nr complete disHiiirge nf a debt is 
not equivalent to a vniintUui or i‘es(’in<lti)g cf 
Ihedetdhy which the debt is secured. In 

/.V.M h' SM.i Ruir V. \'>in.inyi>hi 
(o) it %vas hud down Unit the rescKxKiii or 
mod Hi cat ion of a roiitract of iisiifraottniry 
mortgage in a rrgivice'ed-deed, cnuM only be 

prove*! by the pivHiJcti<,n <if an agree me nt 
of the like formality mul not by an <,ral 
agreement, lint it wan hcM that somu of 
severAl parli«x to (he contract weio uoX 
precluded from proving an mal figicemviit 
under sect ion 4+ of the Contiact Act to 
release them from personal liahilily, while the 
oHgihai coidMct lemained uniuipaiied against 
the other joint promisors. 

In the present instance, the defcndiints can 
only succeed by proving that iheencumbrnnce 
has been extinguished in the manner dea* 
cfibed in section 101 uf the Transfer of IVo* 
perty Act, n'z., by their beenraing absolutely 
entitled to the pn perty. 

But the ro**e^'iori of these mortBageea 
waa obtained under circumstances which 
Mere not incompatible with the morlgiigor's 
inter eats being kept alive in the properly. 
Their possession was Capa lie of being refer- 
red to other causes besides a transfer of 
ownership, sucb as a temporary ocevpation 
under a condition of the mortgage* bon (f for 
the purpose of recovering from (he proceeds 
of the land the ArWs paid by the mortgagees 
to Government, or a conversion of u simple 
mortgage into a usufroctuary mortgage for 
failure to poy (he instalmeiits of the debt as 
agreed opon by the parties, or n aubmisaion 
to arbitration as staled in the rriur suit. 
When a lawful origin can be inferred, tlie 
Cunrts will not assuuie that possession 
originated in an arrangement which cannot 
legally lie proved. The possession of the 
mortgagees does not become adverse unless 
the mortgagor has reason to suppose that 
his rights have lieen invaded. [Vute 
lUfipp^n V. Ifanac’iAmu.o (13) and 7oi u6oi v. 
Veakofroo (14).j Proof of an oral agree* 
ment to eonaider the mortgage at an end 
is ehoi out by section 92, clause 4, of (he 
Evidence Act. [Vide Snnivasa Su-ami 


(la) 21 U. l6%au.L. J. 02. 
(U) 27 B. 43; 4 Bom. L. B. 721. 
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V. .•!//< a lutr (15), vhich 

folliuv< *'h^tti v. Oiirer (16).) 

Sn1«s Ami mortgacr^s of immoveftble 
pinpcrty drd both t ran infers of iniangiblo 
rifrbK but ooe k a transfer of owner»1.ip 
ami the other lA A transfer of an interest, 
in the property coucerned. The po^ession 
of A purchaser U of a foil proprietary 
ebaracter, while (he pos^eseinn of a mort* 
gagee in poaseAsioh U of a limited nature. 
Both transnetions are required to be 
registered, if the property ia Rs. 100 in 
value or over. An extingaishment of a 
mortgage by the mortgagee’s rights being 
merged in (ho.se of an owner involves an 
alteration of (he relationship of mortgagor 
and mortgagee into one of seller and pur* 
chaser. NVhen each of these transactions 
requires a registered document to make it 
valid, the law (li>es not permit (he substU 
(utiun of one for the other to be effected in 
a less furmal manner. 

I ura, therefore* of opinion that (liis 
appeal should lie allowed and the suit 
remanded for taking an account of the 
prohls derived from the said lands and in 
•respect of the mnrtgage*debt. The 
Subordinate Judge’s finding as to the value of 
items Nos. 2 to 6. which defendants allege to 
have been aold. is only that a sale of them 
without a registered-deed might not be 
Valid.” the allegation in the written state- 
ment being that they were not worth 
more than Rm. 70*S. It is. however, unneoes* 
sary to call for a finding on this point as 
it is sutKcieni for the purpose of section O'Jt 
clause (4). of the Evidence Act that Exhibit A 
has been registered. 

' The Subordinate Judge has not decided 
ihe second issue which related to the 
possession of Ammaima. who was son*in»l*w 
t>t Achamma and 2nd deiendant in Original 
’Suit No. 19 of 1890, but he incidentally 
observes that Ammanna was managing 
the affairs of Acbamma. The District 
•hlunsif found that the possession of 
Ammanna for over 12 years prior to 
euit was adverse to both parties sr^ barred 
the suit. Ammanna is not a party to these 
i>rcceedings. If his possession was adverse 
to both parties, the defendants clearly eoold 

(U) 2 lad. Cos. 6.2; 9i M. 28J; 19 U. L. J M 9 
M. L T. 64- 

(16) 22 M. 261; 6 U. L. J. 196. 


Dot take advantage of it and use it as a 
defeiics (n a suit for I'edeiaptioo brought 
against (hem as mortgagees in possession. 

As my learned brother considers that 
the lower Court's judgment should be 
confirmed, the appeal is dismissed with 
costs. 

.'ippeof dumiutd. 
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fetmnnt from linhUili/ 

— SfftinI uf C'ansife (ftcr. 

Stmt. 1900. V. 37). -. rig). 

Acnrrnr la liablr ifijory arisMig fruni nrgli* 
gi'i»cr in (h« pxecniion oT liia emilnet to ca'ry unlm 
lie lit* cffvctiTcly tlia( l>« aba 11 bo froo 

from ftuc)i IwUllly. \ p, (VS.*. cm|. g.j 

Uadcr •odioii SI40 <>f ibu CatiaUu Kailirsy Ad. no 
conirset rettrifling lUbiMff for carriejp* Ip fe l<e 
valiU U4ilc«« it i» of s MiiS by tbc Hallway 

UoanJ. Cl** rwl, 2.] 

If a paiwiigvr Las entered a tielii on a racro 
Intiialiun ar pvrmik*i<>u fitmi a Railway 
wit limit more, and liv rccrlvei injary in oiiaeeiaeuf 
ea«Md by tlic iicgliguuev of its »«rvanlp. the Company 
la liable for earn ages for l>n*Bt*h of a geiicral duty to 
vxrrcleo eair Riicb a Lrcnd. lan be regarded aa ooe 
citWrofao I m pik'd contract, or of a duly linpowd 
bv the general law and i& ibe latter capo aa la fpnn 
stoft. [p. r67, col. I,] .. . 

Rut ia either rie*, tliia geuejul duly oiay. aobj«c« 
to auch aiatotory lestrktlou* as may be, Lcaopan 
aeded by a P)>ccllicc4Wtract. wlik li n ay either enlarn 
dlDDiuisli. or exclude It. If the law autbon^* 
aech a coeiraei vnnnck be proaounurd to be ^ 
rcasowoWo by a Tourl ft Juitice. The 
contraet, wUb its inci dents, either t-spresaed 
aitarUcd by law, Wcomes in suub a cose the on*/ 
measure of the duiep between the parties 
pony emoeoi by aoy device of form got o®re Ih** 
tl»c contract allows Uiu>. [p. 667. col. 2 .] 

If the contract is noe which deprives tha 
grr of (he bene6t, of * daty of care wbiob ba il 
/eeie eoiltted to expect that (he Railway Comp^^T^r 
aeooptod. the laRer must discharge (he buden o< 
log (hat tho passcager aascsted to (ho aperiaK^^ 
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ImpOMd. Thi« lio m^y li?shoir» tn hrKvc don^ in 
p«n>in r>r ClimusU tlio A(?>iwy of naoihi'r. 
ft^Qoy will bo Hold in Imw boon c 9 lAbli«lK’i| * h *0 
bo la aSown 10 hAro autlmriic^l Anio«’o«b.ntlv ^>0 liv 
wftj of nliUcacion CUp mokuiv of ilieoouimt’t ni^bw 
oiruumtoncoa ia wlnvli lio inuac lv« tokon ci> 
haro lofe ovorytUin r co lii'» u'/cui. In »i»oh a 
it ia anficioat to pr«ik*v‘ (but !»•> Ims boon couK>i>t 

to accept the Hsk of nllovrioff iotoi« Id* m^«lo 
Without taking the trouble (o h'tii’ji «liut vaa lirinj^ 
ujrreod (o. [p. 6 ^. col. S. j 

la oncli oaace the Koilwnr Corupon.v ainv iitf««r hi< 
intention from hit cornluct. tf be »(n»ih bv urMl< r 
anch pircum«fnnrcft ll»nt It will ivit unity rotK’linle ikii 
he haa left ihc iicjrotintlon (n clu« iv*r>vn «!»»» i% 
noting for him. and intcint* tint the bitter ehouM 
arrange the term a 011 which he is (/» Ik* bo 

will bo precluded b>’ ao d"iitis frinai afuT»ar*l« 
•llogiog wunt uf tuthoriiy to make niiv inch CornM 
ae tba Inwallona. Cp col, V,] 

Moreovor, If tlie prrwtn noting o«i Ui» Mud f. hut 
Linaclf not taken the trouble tu n«iu| tin* tprai' ^f 
(be onatract propeicd by the Compouy in ilw twkea 
or paat offeree), and yet know that tliere wna «ohio. 
thing written or printed on it which mlchc contain 
ceaditiona, it it not the Company Ihnt will suffer by 
iho agent's want of care, The agent will, in ihc 
absence of something inuleoding i]<»Re br the (*oni. 
pnoy, be bonnd and hit princijml will be Ixiuml 
Ihrongh him CP' 0 '' 7 ><'ol 2 i 
Under thcae principles, the only rivht to bo eorrieil 
will he ono which ari«ct umler the terms of tin* 
contract Itself, nud these tcrina must he aecepteil in 
their entirety, Tlic Com pour owes the passenger tin 
dnty which the contrict is expre«*c<l on the faecof 
it Co oxcluilo, anil if hv Iiah app^oliated tha' eonlmct 
by travolliug under it, Im cniinot nflrrwards repn'Uite 
it by clalmiog a right invuusistuil with it. ip. bn's, 
ool. I,] 

^Vh•re, therefore, a pasaenger wlio is to he 
carried upoo special conditions at a reduced fare. lia« 
allowed terms to be mado For him by au ageut, Mio 
preiumplion Is tbnl the paisenger was eoMent to 
accept the Hsk without ennnjriug whnt tl>e term* 
agresd ay>n by bis Agent were, (p 6 *^, col. 2 .J 
Appoak by apacral laavt fnm n jarlffmant 
pf tba Soprama Cnar( of Canaria, reversing 
tba jadgmani of tha Court of Appeal for 
Ontario and rpatorlng the Judgment of Late Il- 
ford, J., at the trial. 

Mr. D. L. iteCnrlfiif, K.C. (of the Canadian 
Bar) and Mr. B. F. Spence, for the Appellant. 

Mewre. R. Fowatfer, K. C.,and T. It. Willet 
Caii/g, for the Reapondent. 

JUDGMENT. 

Leap ObabcblL' a (Vtscowr Halpaka).^ 
Tba qneetion raised in this appeal relalei to 
tbe right of the respondent, who was plaintiff 
jn an action in the High Court of Jostice for 
Ufttano, to recover damages against the ap- 
Psllanle for injariee suffered by him in an 
•coident on the appellatits' milway. He was 
^waveUing in charge of a horse consigned 


under xvhat in knoxvnas a “f.ive S'nck .^pecml 
Ci'iitmei" in a form authovMrl by the Rail- 
wuy Ci>mmi<amner«i for Cn undo. The ferms 
of the conlrirt purfyirted to relievo the 
appellants from liahiJity for injuries ansing 
aceirlent, evert where canned hv nag. 
liirewe. iff a persun Ira veiling with the 
liveaf.N^lc. in ea«e he had heen permitted 
to travel at le«s thun fnll fare. 

The eourae of the litigation iljnelofted 
mneh difference of indichil opinion. The 
Court of fu'At > ih^UiMv dr v hied in favour 
of (he respomlent. The Court <>f Appeal 
for Ontario by a msjonly ( Mr. Jj^ice 
Oarrvw, Mr. Justieu .Maclaren and Mr, 
Juvtice Meretlith) reverAnd fhi* decision, .Mr, 
Jq<fiee Magee and Mr. Jn'tice Lenimx nia- 
aenfing. There was en appvnl to the Sii. 
preme Court of Car.ndn, and in that Court, by 
a majonty (Mr. Justice Davies. Mr. Justice 
Idihgton, Mr. .inatree Duff ami Mr. Ju^itice 
Anglin; the Chief Justice diMventing), the 
judgment of the Court of .\ppafll for 
Ontario was reversed. On nu applica- 
tion frr special leave to appeal to the 
King in Council, this B 01 H thought fit, in 
view of the imporlnries of the nHeithni 
raUevl. to recoin meml that .spec in I leave 
should bs given, hut, in the circutnatanesa 
only on the teviaa fhat the appellants 
sKoold. whatever the result of the appool 
night be, pay the whole costs of this ap* 
peal as between solicitor and client. 

Defer* adverting to the facts out of which 
the litigntion arose, it will be convenient 
to liefer to certuiii provisions of (he Hail* 
way Act of Canada. Apart from Statute, 

B carrier is liable in Canada, as in Eng. 
land, for injury arising iron negligence in 
tbe eseeutioo of his contract to carry, 
nnisss he baa effectively stipulated that ha 
shall be free from such liability. The free- 
docu so to stipulate, has been restricted in 
Canada by tbe Railway Act. Under section 
340, no contract restricting liability for 
carriage is to ba valid unless it is of a 
kind approved by the Railway Board, which 
is empowered to del ermine the extent to 
which snch liability may be impaired, res* 
(ricted, or limited, arxl generally to pre* 
scribe by regolalton tbe terms and condi- 
tiona under which nny (relEc iiiny bo car* 
ried. Standard and special freight tariffs 
are to be filed with (he Hoard and to he 
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sobjACt ti> its Approval, aod ar«iobepab* 
1 is bed rikI mcds open to tbe inspection of 
tlie poblir at tlie RaiIvtar CompamW sta* 
(inns find offices. Coder tbe Ac(f tlie Com- 
poidss nre, hy flection 2$}, pot under a 
ffenernl obligation to carry and deliver with 
duo care and diligence, and any one ag< 
grieved by a breach ot (liie duty is to 
have a right <>f action, fmm '«liicli the 
Companies arc not to be relieved by any 
notice, condition, or declaration it tie 
datmige arises from iiegiigence or omiasion. 
It however, to be observed that this 

right is evpresseil by tbe section to l>e 
given ' subject to this Act.** Tlieir lyonl* 
ships think that where, under section 340 
and the other secti<M»s which deal with 
epecia) tariffs, foruia of stipulation limiting 
liability have been apprt>vecl by the Board , 
and the conditions fur making them bind* 
ing have been duly complied with, the 
Companies are enabled in such eases to 
contract for complete freedom from lia- 
bility for negligence. 

In ltt04, the Board approved a form of 
Live Stock Special Contract, and the order 
approving it was dnly published. The 
appellants adopted this form, and. so far 
as appearSi have complied with the con- 
ditions prescrlNd for its use. It is oat 
of a contract in the approved form that 
the present fiuestion arises. 

The facts of the case are shortly aa 
follows: The respondent lives in the 
town of Sooth River, in Ontario. Ha 
undertook to Dr. McComhe, who residea 
in that town, to go to Milverton and bring 
hack a horse by rail from there. Dr. 
McCombe had arranged with Dr. Parker, 
of Milverton, to buy the horse for him. 
When the respondent arrived at Milverton, 
he went with Dr. Parker to see the horse, 
and it was thereafter brought to the ap- 
pellants* siding to be put on one of their 
car:* under nrrangemeot^ made by Dr. 
Parker with their local agent. The re- 
spondent and Dr. Parker placed the horse 
in the car. Dr. Parker had originally 
been uoder the impreavion (hat the horse 
could travel without any one accompanying 
it, bat he bad been informed by the agent 
that, for ft long joarney, it mu«t be accom- 
pauied by some nne. Arrangements had 
therefore, to be made l>etween Ur Me* 
Combe, Dr. Parker and the respoodeot 


that the latter ahould travel with the horse. 
After patting it on the train, Dr. Parker 
went with the yespondeut to the agent's 
office, and Dr. Parker and the agent 
signed a contract in the presence of the 
j'es pendent. Dr. Parker folded it apand 
said that he should send it to Dr. McCombe 
by mail, bat the agent told him in the 
respondent's hearing to give it to the latter 
to carry with him as it showed that he 
was travelling with (he horse. The doco- 
ment was accepted by Pr, Parker, but he 
did not think it necesssry to take the trouble 
of rHiding it throngh. The respondent 
himself did not lead it, bat simply pot it 
in bis pocket, where it remained till some 
time after the accident when he gave it 
to Dr. McComW. The officials on the 
train appear to have recngniatKl tbs re- 
apondent, who looked after the horse, as 
ihs person travelling with it. He was not 
asked for any ticket or fare. In the coarse 
of the journey, there was a collision dae 
to the negligence of the appellants* serv- 
ants and the reapondant was injursd. 

The case wna heard before Mr. Justice 
Latehford and a Jury. Thi-re was oo dispute 
SN to the negligence, and the only qaestion 
left to the Jury was the amount of the 
damages. These, the verdict assessed at 
3,000 dollars. The lesrned Judge sftsr- 
wards gave judgment for the respondent. 
In order to appreciate the significance of 

what he decided, it is necessary to tarn to 

the terms of the special cootract. This* 
■8 has already been stated, was sobstau- 
lially in the form prescribed by tbe Rail* 
way Board, It was erpressed to bs msds 
between the appellants and Dr. Parker. 
It acknowledged the receipt from him of a 
horse, which the appellants undertook to 
transport to Sooth River on the terms (hM 
their liability in respect of the horse shcsld 
be restricted to a specified amount, io ooa* 
aiderat*oo of a rate lower than the full ^1* 
beirg agreed on. It went on to provide, 
as one of the stipulations on its face, that 
ic case the appellants should grant to ths 
shipper, or any nominee of the shipper, U 
pass or privilege at less (ban fall f^^ ^ 
rkle in the train on which the horse ^ 
being carried, for tbe purpose of tskiof 
care of ib while in transit 
tbe owners risk as before mentioned, 
os to every person so travelling on suob 
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orredacfld fare, the appellanta were tn be 
eatirelj free from liability in respect of hi ^ 
death, injoty, or dainnge. whether U was 
eaneed by the negligence of the Appellants 
or their iervents, employees, or otherwise 
ho\ieoever. The oonirect concluded with a 
decUratioD, signed by Dr. Parker as shipper, 
that he felly onderstood iU meaning. Acrr/ss 
jt waa printed in red ink, “Read this apecml 
contract." On the margin was put, ‘Pu^s 
man in charge half fare.'* The diwuaient 
thos contained the aathurfty to travel for the 
man as welt aa the bone. The practice was 
for the Railway Companies in each cases to 
obtain payment from the consignee on 
delivery, at^d Dr. McCombe snioe days A»h'4f, 
^aently paid Hie appellants the aoiount of Hie 
freight, inelodmg the half fare for (he rc- 
apoodent. 

Theee being the material facts, the learned 
Judge lield that the respondent was md 
debarred from what he called his common 
law right. Any other view, he saul, appcarv<l 
to him to imply that, by a contract to which 
he wae not a party and of the terms of which 
he had no knowledge, his right to be 
carried without negligence was taken away. 
The Court of Appeal for Ontario by a major* 
ty reveroed this judgment, on the ground that 
a contract excluding liability even for negli- 
gence had been made niid was binding on the 
rsspoodent. Their judgment was. however, 
overruled by a majority in the ?5upreme 
Court of Canada, who held that although (he 
language of the contract purported to eznnpi 
the appellante from their liability, it did not 
coDtaiu (he real terms on which the respond- 
ent travelled in the train which met with 

^e accident. 

'* obvious that the gueation on which 
thu appeal turns, is one as to the terms on 
whioh the respondent was accepted by the 
appellants as a passenger. 

There are some principles of general appli- 
cation which it is necessary to bear in mind 
|P approaching the consideration of this qnes* 
«on, If a passenger has entered a train on 
mera invitation or permission from a Rail- 
^ Company without more, and he receives 
njory in ^n acsident caused by the tiegli* 
?? ? servants, the Company i- liable 

data ages for breach of a general duty to 
erotse care. Soch a breach can be regard* 

. an implied contract, or of 

P fluty imposed by the general law, ac.d In 


the latler case as in form a tort. But in 
either view this general duty may, subject to 
8 II r h al l t u t* >ry n*s trirt io n s as e x is t i 1 1 Ca iiada 
and in Knudaii'l in different ways, be super- 
oeden by a speritic c«>iuract, which may either 
eidargr, diminish, or excluilo it. If the law 
aulliorises i(, kocU a wntract cannot lie pro- 
nouiiced (o be unrw so liable by a Court of 
Justice, The specific cnntrnci, with its iiici* 
dents either expre>vd or ntl.iclied by law, 
Iwomrs in such a case tho only mea.sure of 
the duties hetwceii (ho parties, ami the plain* 
till cannot by .\ny device of form get more 
than the contract allows him. 

A second propo,sitioii is that if the contract 
IS one which iloprives the passenger of the 
lienelit t»f a duty of care which he is prima 
ftiri- eiititiml t(i expect that the Company has 
accepted, the latter must discharge (he burden 
of proving that the passenger assented to the 
apecul terms iiopiiseil. This he muy be 
shown to have done either in pereun or 
thisiugh the agency of another. Such agency 
will be hold to have been establislied when 
he is shown to have authorised, antecedently 
or by wfty of ratibentiun, (he miking of the 
cniitrnct under circumaUiices in which he 
must be taken (n have left everything to his 
agent. In such a caae, it is sutlicient tv 
pmve that he has been content tv accept the 
risk of allowing terms tv be made without 
taking the trouble to Inarn wliAt was being 
agreed tn. 

The Company may infer his intention from 
his conduct. If he stands by under nuch 
oircnmstanceA that it will naturally conclude 
(hat he has left tho Degotiatmn (o the person 
who is acting for him. and intends that the 
latter should arrange (ho terms on which he 
is to bo conveyed, he will be prechded by so 
doing from alleging aftonvards want of 
authority to make any soch terms as Hie law 
allows. Moreover, if (he person acting on his 
behalf has himself not Uken the trouble tv 
read the term« of the contract proposed by 
the Company in the ticket or pass offered, and 
yet knew that there waa something written or 
printed on it which might oontain conditions, 
it is not the Company that will suffer by the 
ageot’M want of care. The agent will, in the 
ah4ence of something lobJead log done by the 
Company, be bountl, and his principal will h© 
hound thr.mgh him. To hold otherwise 
wotil'l be to depart fr«ini the general principle 
of necessity recognised in other business 
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trfln«n<'ti«ii!'.niici to rf»nHer it irnpractiCAKU for 
Hiilluriv C‘"mpa*»leAt«* ninkc Amn^^m^nU for 
tinvrlliT'^ abii conRisii'n« delay and 

iiic<'iiv»*i>iencr t<^ ndi<» deni vrith them. 

In n rn«e (<i whioli the.«e principlen Apply, it 
rApn^d hearcarnte toapeek, did (he learned 
Jodffo who pre^^ided at the trial, of a right (o 
be carried wit h-^ut negligenre, naif such a 
right e*i«ted independently of the roniraet 
and wa.a taken awny by it. The only right 
to be carried w ill be one which arises under 
the term* of the contract it«elf» niid these 
terms must be accepted in their entirety. The 

Company owes ihv passenger no duty which 

the contract is expressed on the face of it to 
exclude, ami if ho has approbated that contract 
by travelling under it, he cannot afterwartU 
repisibate it by claiming a right inconiisteni 
with it. I'or the only footing on which he 
has been accepted as a pasKenger. it simply 
that which the contract has defined. 

Applying these principles to the facts of 
the present case, what is the conatroction to 
be pot upon them by a Court of JoeticeV it 
may well he that the respondent did not ac- 
tually know the Intilude allowed by the law 
of Canada to Uailway Companie*. It ia 
highly probable that he did not think of any 
such gueelion as hss arisen. Hut he must 
have known that he required to obtain per- 
nissioti from the Company in order to travel 
with the horse, and for the rest the law im- 
potes to him the duty of knowing its princi- 
ples. Me had taken a single ticket only 
when he came to Milverton. 

The proper inference appears to be that 
when he and Dr. Parker had put the hoise 
into the train, be went with Dr. Parker to 
the agent's office with the intention that Dr. 
Parker should make, as regards both the 
horse and himself, the whole of the i^cessary 
arrangements at the office. If Dr. Parker 
had been acting for himself, there can be no 
doubt that he would have been bound by the 
terms of the docnmeTit he received from the 
agent and by his signature expressly told the 
Company that he understood. Can the r«. 
spondent be in a better positionf. On the 
evidence, can he sty that (he Company's agent 
was not led by him to believe that Dr. Parker, 
by whose side he stood while the contract 
was bein^^ made, was makiug it with his 
assent? *1 was standing right there," he says 
in bis cross-examination, *‘aloDg^e Dr. 
ParkerT” 


Q. “What did Dr. Parker ^say after he 
had signed the contract?'* — A. *'He folded the 
contract op and said he woqM send that to 
l>r. McCombe by mail, and St will be there 
before yon will be there,* and he sayst N 0 | 
>oa must give it to this man; he most carry it 
with him; and it sbowa that he i$ travelling 
with this car.' They just handed it to me, and 
I put it in my pocket.*' 

Under such circomstancee, the true infer- 
ence is that the respondent accepted the 
document knowing that it contained the con- 
tract obtained by I)r, Parker for his journey, 
aitd in accepting it, accepted all (he terms 
which were set out on the face of the docu- 
ment, and which he would have seen had he 
taken the tmoble to look at what was banded 
to him. It does not appear possible to say 
in this case, (hat he was misled in any way, 
or that the agent need have done more than 
he did when he hanHed over a document 
which set out the terms offered for acceptance 
with great distinctness in the form which the 
Railway Hoard had directed. 

Such view is not inconsistent with any 
finding of fact by the Jury, or even by the 
learned Judge who tried the case. It is 
based on the legal consequences which (low 
from facta about which there is no contro- 
versy. The majority in the Court of Appeal 
for Ontario appaarto have interpreted iheie 
consequences in the only way which the law 
warrants. 

Having regard to the conclnsions at which 
their Lordehipe have thus arrived, they will 
humbly advise His Majesty that the appeal 
shtiuld be allowtfd, and the action dismissed 
with costs io all the Courts below. The 
appellants most, however, under the terms 
on which special leave to appeal was given, 
pay the whole of the costs of the appeal to 
the King in Conncil ae between lolioitcr and 
client. 

Solicitors for the Appellants: Messrs. 

Proffitt end Sntt. 

Solieitora for the Respondent: Messrs- 
Btatu and itedden. 

Appeal ellotred. 
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SBI UM V. CBB4BB9 LAL. 

PUNJAB CfllKF COUaT. 

FlB$T CiTiL Ap^bal No. 761 op 1911. 

Kovookber 6, 1915. 

Pwen^:— Ur. JoAtico Obevis And 
Ur. JoAtice LeRodsigool. 

SBI RAM-<Di;rcNOA24t— A ppbllant 

versu* 

OHHABBU LAL and orasKS — PuiMTrppa 
— Rbapohpkkt^. 

C>»ntraH Act (il of 167al, •. l?8— oueliom— 

P^fftrg, for $att, oklrt^» 

leAefhtfr retel<bf«. 

If» At An Anotign »Ak, pafferi nro emploj'cd hf 
t3)0 Adotioaoer, who cliarKes aq outrAXAgasIf high 
ogstmiMion fgr iba ttle, lUc tiAv Motion u roidablA 
At tba iailaiicA of thA hujAr under ie«t<gQ 1S3> 
Oontngl Act. [p. B90. col. 8.) 

Firat Appeal from the decree of the 
Diilrict Jodge, Delhc, dated the 16th llarch 
1911» daereeing plaiotiffa' claim. 

Meiere. B. Btvan Pttman aod If ode a Oopal, 
tor the Appellant. 

The Hon'ble Mr. l/riftommad ShcH, K. B., 
for the Respondents. 

JUDOMENT.— Thia eait relates to the 
anction of a hooee in Delhi. According 
to the plaiotiff, the house was ftret aectioned 
on 95th and 96th Pebroaj'y 1909 and 
kDooked down to the defendant fer Ra. 99.B00. 
As defendant refused to stand bp his hid, 
the bouse waa re sold on 6ih June 1^09, 
irhen it onlf fetched Ri. 17,600. 

Plaintiff claims: — 

fU- A. P. 

Difference in price ••• 4,800 0 0 

CommiBsioD on re-sale ... b90 0 0 

Advertising expenses ... 40 0 0 

Interest ... ... 785 12 0 

Postage ... ... 10 ^ 

Total ... 6,516 6 6 

The defendant'e msin pleas are^ 

(1) that hs never made a completed or 
nsco&ditional bid, and that bie conditione 
were not complied with, and 

(2) that the sale is voidable at his instauoe, 
ss the price was raised bf fictitioas bids. 

The lower Court decided both points 
against him end gave a deoree for Rs. 5,864 
snd costs and fntiire interest. The defendant 

appeals. 

Into the qoeetion whether defendant's bid 
was absolote. or was subject to eertiin eon* 
ditioos which were not complied with, we do 
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not propose to enter at length in this appeal: 
it isAufffeient for u$ to say that the defendant's 
account, as given in the pleadings, of the 
circa mstances ia which his bid was made 
and of tlie facts vliicli followed after (he 
auctiou WAS completed, seems to us very > 
nnsatisfactory. Especially do we regard 
with auxpicion tha* part of the affair which 
relates to the writing of a cheque for 
Rs. ],500. If the defendant had really 
bought the property, he should have paid 
op the full 10 per cent, without demur im* 
mediately after the auction; if he had not 
really bought the property, he ahuuld have 
repndiattnl the Iml point'bUiik from the 
biffinning, instead of shil)y*shallyhig and 
wanting t ) l*e assured that he hod mode 
a good barg.'iiii in all respects. 

tVe think the plea as hi the sale being 
voidable by reason of puffers having been 
employed (see section 19^1 of the Contract 
Act) ia a good one. and that the soil should 
have been dismissed on this ground. 

We will take the bidders ns they stand 
ill the auction lUt (rWe page 7 of paper* book 
A) and examine them one by one. We here 
remark that it seems a most slipshod wsy 
for a respectable brm of enctioneera to keep 
no list of bids at a Sale of this description, 
except a memnramlum jotted down at the 
back of one of the sale notices. For purposes 
of this appeal, we will, however, assume (hat 
the list produced is the actual list of bide 
made at the auction. The bidding opens 
with a bid of Rs. 20,000 in the name of 
Lala Gohind Parshad, coosin of (he mother 
of the aoctioneera (rWe A. 47). This man 
made one hid only. At the ra>sale in Jone 
we Twte that he bid op to Ra. 17,600. We 
note also (bat he is now tenant of the house 
in dispate under Rattan Lai, who purchased 
the houae at the second sale. DuC it must 
also be noted that on a former occasion when 
there had been an auetioD by these same 
anetionver« of a house belonging to .Ifnxiimnial 
Mahtabi, nother'in.law of one of (be two 
auctioneers, the house waa knocked down for 
Be. 1,800, the genuineness of the sale was 
challenged just aa in the present case, and 
the result was a re-sale resnlting io the house 
being knocked down for Ra. 1,125 only to 
this ume Gnbind Parahad (for evidence of 
NiaJar Mai rec< 1 ^ie'] in (he civil suit which 
followed, i*ee B. pages 2-4) . 
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Xe^t n Hi(l of lix. 20.M)0 in th« name 

of LiU Sham Lai, This mao w%a not in 
Delhi at the time, aod tbe bid wie made 
his "uft/OT, Gao^a Parshad, who U brother 
'it BhoU Nath, aerraot of the aoctiooeora. 
(Tait^a Para had holds no ponrer*of attorney 
fn>in J^HhiSham Lai, Ini't never poruhaHed pro* 
jierly fur Lula SliAtn Lai before, a ml receive*! 
iM> iiistvnethmft fi'om him to bid for ihia 
ixirt'calar boaac. 

The nest bid is one of Rs. 21,000 in the 
uame of Lala Kat^ho Mai who ia also a aon« 
indaw of Ufff'ifft/itat itahtabi, he and Rnnffi 
Lai (one of the aariioneera) having married 
aUtera. Ragim Mai's wife is dead no donht, 
hut hU interest in her family has not eeaaed. 
as we learn ha was acting for 
^tahtrdn in the former ease (r*Vfr R, page 
4, line H) which occorred in 100?. 


Then comes a bid of Ri. 22,003 in tbe 
name of LaU DImrm Das, who is clerk to 
LaU Dadri Rishen, who dgitres as plaintiff's 
Pleader in the present case. It is urged that 
Dharm Das was bidding on behalf of Lala 
Gann Sarnn 7)as. and a letter is product 
purporting tn come from Lala Gangs Saran 
Das, but this letter is not proved. The 
nnctionr^r Winder, Mai, no doabt, prodoeed 
it when giving evidence, but thia does 
not ill the least prove by whom or when this 
letter was written. The auctioneer, Niadar 
Mnl, also snye in hie evidence (ride A, paire 
4^. ]*ne II) that Dharm Da« was himself 
responsible for the hid. He further admits 
that Dharm Dae gave evidence for him in a 
former ease. 

Then comes a bid of Rs. 22,500 in the 
name of LaU Manak Chand. Lala Manak 

C hand died some years ago, and UU Marti 

Dhar ia now bead of the firm. Be pr>f#sses 
to huy houses for investment, bat owns he 
has bnnghi no».e for the la^t 10 year*. He was 
absent from Delhi at the time of the sale 
bat says he told hie agent, Gaari Shanka/ 
to bid for the house. He admits that his 
owu house IS mortgaged for Rs. IS.OOOand has 
been so for the last eight years. Yet instead 
of redeeming his own honse. he wants to hop 
other houses. Dauri Shnnkar rs a corwU nf 
Kishor, who is brother- in- law of phint- 

iff. Hie anxiety to purchase the hoo-«e fur 

hia master, cannot have been very great i,! 
he i^nt awny to Agra, aoH did not take the 

trouble to torn »P at the second day of the 
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sale 'ao he *ays. nds page ’^2). bnt the auc- 
tioneer says he wns ore«e»*t onflir^fi.yindHay 
(ride page If will he nr^oil tiiMf esch 

bidder makes ooe bid, and one bid only, aud so 
the price goes op to Rs. 23,500. Then the 
eale ia postpooefl till the following day. 
Tl.vii comes a solitary bid of Rs. 22,000 by 
the defendant, and this closes the bidding. If 
any of the former bide were genuine, why did 
not a siQgle one of the bidders tnni up and 
bid on the second dny? Plaintiff's Ciuinsrl 
urges that they did not wish to coni pete 
against a gentleman of defendnntV ncslth 
and stan lin?. Rut did any of ths'Q even 
take the trvihU ♦*> tn**o no the sac »ni ilav to 
see if the defendunt was go'n ' o hi I? And 
why shonH thev all pay so mnch deference 
to the defen lant? Hemiv be a rich man, 
but uccoisliog tp the plaihlid, tbe bidden 
also area)] men of means. 

At the re-sale, we find none of these 
bidders bidding n itli the exception of Lala 
Oobind Parshad. There is one hid cf 
Rs. lit SOOonly in the name of Ls)« Gsnga 
Saran Das, but it hsa rN>t been pr v« il that 
any bid authorised by him u*as ma<ic at the 
hrat sale. In any case, >f he would lo'd up to 
Ra. 22.000 in Pvbruary. why would he only 
bid up to Rs. Id, 500 in June? The conclu- 
sion at which we arrive is that the proceed- 
ing* on the first day of the sale were all 
bogus, and that not a single gennirie hid had 
been made till defendant was f<m)i>«h enough 
to take an interest in the affair, and to make a 
bid. Then as was to be anth i rated, do 
further h is were forthcoming, i^nd the 
house was knocked down to the defendant. 

The whole proceedings we regard as shady 
in the extrerue. and we note that the comiuis* 
Sion charged by the auctioneers. 5 per cent., 
seems to ns culmgeously high for a >ale of 
hooae property, 

IVe consider that section 123, Cuotraet 
Act, lias been folly pr.ived tq be applicable 
and that the sale is voidable at the iostaoce 
of tbe defendant. 

The claim must, therefore, be dismissed, 
but we shall not allow costat'ithedefsod- 
ant ae in addition to the remarks made at 
the com men cement of this jadgment, ** 
think that, had hi* defence been true io alj 
rrsperts, the defendant would have done »r*U 
to go into the witness- I kjx to offer an 


IKDUN CISGS. 


Vol XXXI] 

TSKilT K4RAIH V. TRftTkP VDkl HITU. 

(rr>n r«f4is)tn9 tliB eh^qriB CBPttin utlier 
ni4it«rA. 

\7b Rccopt Ih^ appeal nnd rever^inB tli9 
iQvnr Cnpi't'ft decree we di«rQi^4 the ftai^ 
bni l»eve the partiei* teliear their (^wn cosla 
\n both Coorta. 

.Ippca^ (j.Nv^rfrJ. 


CALCUTTA HIGH COURT. 

A?PEXf> rtiOAi OKiotHxi. Drckbe Xo. :^7<^r lf^l4. 
RCLB No. 10?) or 1015. 

May 17. 1915. 

Present:— Mr. Joxtice Holm wood aim) 

Mr. Justice Waloi^ley. 

TEGAIT GAKGSE NARAIN SAHl UGO 

— PcAi RTi pp — ArreLLANr 
r^rtHS 

IfoiLii^'o PROTAP UDAt NaTH SAHl 

T)B0— DErE24D4NT»Re<ro?(otsr. 

Chi>f9 Tt'»ottet/ A<t {VI pf ItWK *•. M. 

SW, 36 * ( k»n') Wwi/f C« M M np^in ' . 
rci >9 i{«e^ trifA rtftrnM? ca*r(<. if ^tfun* 

UrtikikA ^ Ce"*'(i<««<uA'‘r— Re«jn4iCJ«CA— rtnt 

0«urt, iu'iiditli^H pf—C*<ii C—h («l«i V •/ 

190A), ». Ji. 

Tbe Judicinl CommiMionor ftpeciellt AppoCDCed 

under lecilon oiii' of ch<> Choie .N*a?pur 

Tennney Act to d<^l with the qiirdlinnt 

deeidcd by Iho infrrifw Kccciiuc <)lttc<^r« in eppciil. 
la e Kovcnue Olhcrr witlnn ihe menniuc of 
•ecaon^Al. [p, PftJ. ool. i ) 

. Therefore. A dee ieien of (hr JuitimI Commia^hinor 
ieeppen) from a decision of a Rc^'ciiuc OlKcer in » 
salt nr prooccdiQf uedcr section AT of tlic CI»<>(a 
N acpor Teanuoy Act bare a eiiberr|\irn( suit for 
the Mme porpesc ia a Civil Ooare. [p. 6'*i col B ] 

A pnrty c^tinot by soic ecck to «'nry or set OMde 
na order of a Kevenne C<Hirt ntade uimIc eoction 
AT of the Cbota Kaypur Tonancy Act but if he is 
ia poeseaeiou, borna defend Ids title in n suit for 
teiuinplwn aitoinsl Uioi. (p. col. 

Appeal from the jodffiDenI of the Special 
Sobordioate Judge At Ranchi, daUtl the Ist 
December 1913. 

Dr. DtrarArd Nath AftVfrr And Babu Depin 
Chawira MuUick, for the Appellant. 

Mr. Ciuperte and Babu Jogeah Chaudra Ptyt 
the Reepondent. 

JCDQMENT.~Thie appeal nrisee oot of 
b enit brought by the plaintiff to have 
H deolared that the eotire Pargana Barway 
n a hereditary impartible estate of ibe 
family of the plaintiff and that it U 
deaeandible generation after getieration in 


■•n 

the male line of the iwiginal holder end 
that Ihe riirht of the sneoud plnintilY 
to hei'eilitary aaccefttioii be dectni'ed. 

It Appears that Bar'vay is one of sik 
pnr'nuns which, Cuthbertson m hi* report 
Atatc'c. were incorpomtec) with the Chota 
Nagpur Raj on the as^amption i>f Driti^h 
rule. The MahaimjA has the right ti) roreive 
the nnvei’ncneul rrveimr, but in other 
rra|>rct< the sO'Cnllcd Kaja for the fiim' hohi^* 

is ill tiu' |HK|{loii Ilf .« ffh'khli’ s.|h|ri'( (o 
the ruslotn of priiiiMi't'inlnro nirl iinp:irli 
bilily. 

Tlie tiiication of resuiuHliibty by the 
Maharoia on the failure of dii'eet male Itriri* 
it not dealt wUh by Cnthbertson. hut in 
the Revenue Hettlenient id 190^ (he 
final publication of which ak fur au 
Pargann Barway ch eonceriie<1 toiik place 
ou the 22nd April 1909, the plaintifT No. 
1, who died after this ca«e wa* docicled 
ill the lower Court, wan eiitere<l in the 
Record of RighU na hoMiug the as 

fagir properties descend i hie to cliildicn 
generation after generntion, ainl tliw 
Maharaja of Chota N'lffpur lilud a suit 
under section 87 of the Chota Nnffpur 

Tenancy Act to have this rccoxl ed 

and altered to lifes'cfl^V. valui^'ir hiv •nil 
before the Revenue Olfleor at II- . 10,000. 
The Revenue Cifiocr di.sn>is-od his -iiit ii< 
August lOlO, but on appeal {>• Iho .Unliriul 
Commissioner. a'*ling under the spccml 
powers conferre<l upi>n him hy sectinii 20 b 
(ru<) of tlia Act. he lUride 1 Hiat the 

tenure was not hwditsry huf ro«n»nnble 

and that plaintifT's Fh ln*r hail <ni|. 

a lif«‘-grarit from the .M ihanijn irh'r a 
written Muligat and pa/l't. Tlii- uus 
l>eeAase Lsl Sahi Deo. father <if the 
plaintiff No. 1 Raghohnr Sabi, was a 
very distent collateral who could only 

succeed on tire ordinary right •'( "urvlvorship 
under MiUk«har4 Lew, and the Judicial 
Commieeioner held that Ihe teouru 
resumable by the Meharaje on failure «if 
heirs male to the lest Raja and (hat La] 
Sahi had no title out«ide hi** Hfe ffvant. 
The maiter we* somew'iHt c.nujdu .l^d by 
(be iiitermediitv holding of one Larhnii 
Nath Sahi De<>. who Aucreeded his half* 
brother Harnalh Sahi Droand died wilh«*nt 
i<*qa Thi* Inrhmi StitU has in 

lUigAti IM l>eeu illv^itijnnU* and 
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thf >mp&riibl^ Raj governed hy priiuo- 
gemtnre {a satd to heve become reAumehU 
on the de&th of HaroAtU wbo aIao left no heir 
male of K)$ bodj. The Ute Mabaraja, who 
WAA later on declared insane, neglected 
his estates and In litigation with the Ranis, 
the widows of Harnath and Lachmi tfath 
Sabi, wanted to resume the tenure and 
joined the then holder Lai Sahi Deo» to 
whom he had given a life4ntereat, as 
plaintiff. He appears to have admitted the 
legitimacy of Lachmi Nath for the pQrp<»ses 
of that case, as the widovra of Harnath 
had consented to eat with Lachmi Nath. 
Bat whether Lachmi Nath waa legitimate 
or pot. the direct male Una came to an 
end at hia death, and the qaeslion before 
the Judicial Commiasioner waa whether 
Lai Sabi Deo had an hereditary right to 
the tenure or whether it was a resumable 
tenure held under a ]ife*grant. 

Mr. King.iford decided this quest loo 
against Raghubar Sahi Deo» the son of 
Lai Sahi. On this suit brought by the 
plaintiffs, Raghubar and hia aon Ganeah 
Narain, plaintiff No. 2. the Subordinate 
Judge has held that section is a bar 
and has dismi:<sed the suit on that ground 
alone. He waa aaked alao to hold that 
the decision of Mr. King.Aford operate! as 
Ttt jufUcnta under section 11. Civil Priwedore 
Code, but he refrained from eapresaiog 
any opinion on that point. In appeal 
before os. it is contended that section 2bH 
has no more effect than section 109 of the 
Bengal Tenancy Act had, that a suit to 
recover or to get confirmation of poaevsaioo 
at property valued at Rs. 52,000, cannot 
be barred by any de'*iaion of a Revenue 
Court which was not competent to try 
auah a suit. FarMer, it is contended that 
Mr. tCingsPord sitting in appeal wa* not a 
Revenue Officer and, therefore, section 67 does 
not apply. 

Thirdlu, that plaintiff No. 2 being no 
party to the suit under section 67, is not 
bound by it. 

Tbe answer to the /irst contention is that 

this ie not a suit for recovery or con- 
BrmetioQ of posseaeion, bat a suit for 
a aimple declaration of the nature of 
tbe tenure, which is fully within the 
competence of tbe Revenue Court. Mureover 
the suit ae laid was incompetent, ae* 


plaintiff No. 3 had no right to any 
declarntion in the life-time of his father 
and the aoit was bad for misjoinder of 
causes of actioTi. The plaintiff No. 2 has 
acquired hia right to sue, if any, on the 
death of his father, but on tbe finding of 
the lower (*ourt made in hia father s life* 
time, he has no each right. 

The eecoKd contention is based on what 
we moat characterise as the defective drafting 
of the Act. 

^rt.on 87 provides for a suit before a 
Revenue Officer and for an appeal in the 
prescribed manner to the prescribed officer 
from decisions passed uoder sab'Sectinn 
(fK that is, decisions on any other matter 
not referre<l to in rlHusea (u) to (e). 

The Revenue Officer has power to transfer 
any particular case or class of cases to tbe 
Civil Court. 

The rules made by Qovernment provide 
that suits under section 8f shall be tried 
in all respects as Civil suite between the 
pertiea. 

Section 264 (mV) gives the Government 
power to prescribe the officer to hear appeals 
and the Judicial Commiseioner is the prs- 
ecribed officer under the roles. VVe are 
aaked to hold that the Judicial Commissioner 
is not a Revenue Officer witbin tbe mean- 
ing of section 25;<, which says that no soit 
shall be entertained in any Court to vary, 
modify nr eet aside either directly or in* 
directly any order or decree of any Depoty 
Commissioner or Rrvenue Officer in any 
suit or proceeding under teeiioo 87. The 
definition of a Revenue Officer in section 3 
(ur) is any officer whom tbe Local Govero- 
ment may appoint to discharge any of the 
fuoctiona of a Revenue Officer under any 
provision of the Act. Now the Judicial 
Commissioner is specially appointed under 
section 264 (w»V) to deal with the Bevenoe 
questioQB decided by the inferior Revenue 
Officers in appeal and, therefore, comes 
within the definition. It would be a great 
anomaly to hold that the decision of tbe 
Court of Appeal waa open to be assailed in 
a sail wheo the first Courtis deoisioos 
could not be a) assailed, and the only sHer* 
native woq|.| be to treat the decisiou of tbs 
Ju (..•ial C*<imm*.<sinuar a'* that of a competent 
Civil C<jQ”t which w)ald have the effect of 
raiding a bar of re$ juJic^a uoder srctioo -li 
CiTtl r.'ocj lore Code. We do not tbiak 
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ihti tbi 0 ooQld bftve been the inieotion of 
the Le^Utcre. The provisions fur appeal 
appaar to have been overlooked in aectitm 
258. and we mast hold that the special Ap« 
pelUU Coart in Reveoue caa^e ie, in deciding 
adiepote aodarthia Act. performinaf the func* 
tiona of a Revenae Officer. We naj farther 
obaerve that the jcrisdictinn nf the Jodicial 
Commissioner to decide the quest ioik that is 
DOW aoQffht to be agitated in thU suit, 
was decided by a Bench of this Court in 
Ao^AtthiV S<thi V. Pntap Vi^v Saih Sahi Deo 
(1), tbeiagduent in vliichappeara on page 50 
of the paper*book. 

As regards the third contention, we think 
the Jadge in the Coart below is right. The 
plaintiff No. 2 had no co*parcanary right in 
tha estate, which waa folly represented by 
his father in the suit under section b7. 
The plaintiff No. 2 being in possession 
can defend hie title in the soitfor resump 
tioa. which (a now being broaght by the 
Maharaja of Chota Nagpur. But ha can* 
&oi by Sait aeek to vary or set aside the 
ordsr of the Revenoe Courte made under 
ssotion 87. No bar of rtt jwticata has as 
yet been foond against him snder saction 

11. Civil Procedore Code, bot bis present 
suit is incompetent for more than one 
rsasoa. We bx the hearing feeat Rs. li 0. 

The resQlt is that this appeal is die* 
missed with oosts aod the Kul« to stay 
f OH her proeaedings in the respondent’s 
amt forreeaoption. ia discharged with coats, 
Iwo gold mohurt. 

dppeof di$ntt$«di Huh diVAa^f. 

(1) la iDd. Caa I93i 16 C. Vr. K. 904; 16 C. L. J. 


PUNJAB CHIEF COURT. 

First Civil Arpeai. No. 745 of 11 ^ 12 . 
November 22 . 11 # 15 . 

Jaetiee Rattigao and 
•kM'fT , Joatice Sbadi Lai. 

“IRAN BAKHSH — Puiktiff— A rrxLU^T 


^ vertHt 

MBBR BIBI ivo otaias— 
Will -^*****o*HT.^— RiapoHDiirr*. 




vketkfr — Aaimu* rwocaadi-— OtaiMOu 

m^ke fi tub^memt Wilt, tftcl 

KtvrMiAH Anioft of Lrihote Brothers ttn-l their 

root, ri^kte of, •f/niHst rrutoir nnii <inufhlrr‘s $OHt, 

Jura$«« D«H governed by (bc L»w, (tiu 

IfKiian Act or sny oHivr iprvilytng 

a paiciculsr of revacBtiAu, lU’tual <iestruc(ion 

iw a furo^al rrvursci<>n i* uot r»icnhal to coi<iititat« 
Ibc cvvvcaii«»n nf j* Will. gy*, cni. 2.) 

I <}(r.*N r. 

:»M. bTS; 111 I- A, r»6 (I*. (\J; 7 C. 

tv. N. I; IX M. L. J, 2frj; Uohunijith Prrfnb XurniH 

8io^h jtfflSiTntJNV Koo»f, 4 1. A. at |>. 

2«; 1 n, U K- I i k ^ C 6»ii 3 Sa.. I'. C. J S 

Siuh. I*. C. J. 4Vi; and Hvk^nie P. C. Kn 46; 

1 IikI. Jnr. 679 . >vliTn*d to. 

Umler (hr Mnliaiiinsuduti Law: n bciinekl mnr br 
rrvnk(*<l hv Mjtrcffi •If'clamtiua. "nil nr writtcM. 
tp. 694. col.'X.) 

When*. (hcfCf^m*. a (fXstor «>\pre»c«) in n Court of 
Justice bit iiitCQCum u( tYVokiiitf u Will ptvnoiuly 

laadv; 

Uet't, that (Ilia MMs a caw of the rvvocaiioii "t VVil\ 
by imrnl and ( hai ( Ik* nu>r\« fact ( li at (>in I o s( t( or fn iliul (c 
4eatn>y (hr raiatinjt Will orxtuiltiMl t'l ninkt* ii stibic* 

4(uCnl uitr. coul*! ivH hire (herffocl <i( rcrii'ini^n Will 
which hfbl l>t*rn caiK’clM. fp d.«4, vo|, X I 

AinctiWllHT diuiftairf I.hUi^ linillivni and ihniraDiia 
am nol heirs o4 inti-s/nto Ik (lie |ur»<'nei* nf tlm uidenr 
au<l tli«* d«iiffUlrr*» oona (p. HI4. uel. X.} 

Vhtrovh ftti e. lio^WN. J9 P. K. lUOi; 70 P L K. 
1906. rrremMl lo. 

First appeal fmoi the decree of the Sob- 
ordinate Judge. Fir/t Class. Lahure, datsd 
the 7th February 1912. dismissing plaintiff's 
auit. 

51 r. Ooketl 05 and «VamRp. for Rai Uiihadur 
PaDclit 6*5eu Naram. and Khwajn Hia-uJ-ilitt, 
for the Appellant. 

The Hon'ble Mr. y/Hhawnad Suhah, K.B.i 
a d Chaudhri Nabi Bakhth. for the Respond* 
ents. 

JUDGMENT.— One ICarim Bakhsb. an 
Amin of the town of Lahore, died on the 
22Dd of November 1905. leaving him surviv* 
ing a widow, daughter's sons, brothers and 
a nephew. Before hit death, he executed 
a Will on the 14th of April 1905 by which 
be devised bis selLacq aired and aocestral 
property to the above* mentioned persons; 
and the present action was brought by 
the nephew for possession of one*foarth 
of the ancestral landed property on the 
strength of the Will. The Subordinate 
Judge has dismissed the suit on the ground 
that the daughter’s sods ware, under the 
castoiQ by which the deceased was governed, 
entitled to inherit the ancestral property to 
the exclosion of the male collaterals aod that 
tha Will, which altered the devolution of the 
property to the prejudice of the customary 
facira. was invalid. 
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tllKAN KAKU'lt V. MEHR Ulftl. 

'Mr ilnihiiff )«ns preferred » 6r$l Appeal 
\> ll•l^ <’t ui^ MJid after heaniij? tlie learned 
iiti both sidee, wears of opinion that 
the >nit uiuat fail on the short grcand that 
the M'ill, upon which the claim real*, was 
revoked by the te^tntor darinir Hr* life*tiine. 
U ia niAiiifest that this plea was e?tpre.-5ly 
raieed hy (he defendant* and it formed the 
sub]- ri.mHttrr of (he *erni d B<«lh 

the pariie* ndtluccd all the evidenre on (he 
vorions ptiirMa in controversy between them ; 
ai;d though the learned Judge of the Coort 
below )iA* n<d recorded a finding on the 
above issue, it is obviously unnecessary to 
des] u ith the question of (he validity of the 
bequest, nhen we tind that the testa ment was 
validly revoked by the testator. 

Now wc observe that Karim Bakhah, when 
eNHiiiiiisil us A witness in a case, iLade the 
following statement on th« 2Clh July 1905. 
n tew munths after the date of (be NVill; "I 
maue n>y lant VV ill during my illneM when 
i was not in full enj<iyiueiit of my right 
senseH »••**** i drew up my last 
Will personally. However, 1 Jiave some 
doubt about it. In order to remove those 
doubiv, 1 shall make another Will, accord- 
ing to Muhammadan Law and with (be 
con>ent at my collatemls, so (hat all my 
daughter's sune and cnllaterali may get 
shares of my property, i wish that Mu- 
huuiuiadaii Law may be followed in place of 
cu^lom.*' 'ihe ill refeired to by Karim 
Laklieb is undoubtedly tbe dociiseijt in 
oueslion, and his staieoicnt shows that be 
did not regard it as embodying bis imvution 
ns (o the disposal of (he properly alter bis 
death. In lact. he went so far as to say that 
he wislieu tJiut AluimcDmedan Law night be 
followed in place of custom and it 1$ obvious 
that the present ^Villla not in accordance 
with tlie principles of Muhammadan Law. 
It seems to os clear that (he (eMator had 
I ramns rrrocomL, and bis sta(emeijt amounts 
to a deelsratian o( intention on hi.s part to 
revoke the Will dated the lath of April i9C>5. 
I'Lis view leceives support from tbe 
tesiimuny of Khuda Bskhab, a witness for 
tbe dvfeudaiits. who deposes that before 
bis death, Karim Bakb»b told him (bat 
the ^Vlll eaecnted by him bad been 
revoked by him in bis evidence given in 
Court. 

It appears that (he document was in 


pna«e*sion of his cnltatersl*, and it wfls 
pr<»hnbly for fhia reason that Karim Bskhsb 
did rmt destroy it. But neither this circam^ 
stance, nor hia omiasinn to make aaubseqaent 
Will, can have the effect of reviving a Will 
which was cancelled by the (eatalor's 
intentu'ii expressed in a Court of Justice. 
In case* not governed by the Knglish Law, 
(he Indian Succession Act or any other 
Statute specifying a particular method'' of 
revocation, actual destruction or a formal 
revocation in writing is not essentia) to 
const iiut^ the revorafion nf a Will; n'ds. 
I (laru v. \ i.‘n}(oitfrainofi»ifv^ff>/nu 

Da' tufnr fl)nnd *laKnra.iah /’mat 

jN<j/4f/a V. ^fo•t/fran9t SnOliav /fov* (2) 

Under (he Muhammadan Law a baqueat 
may be revoked by express declaration, 
oral or written (are paragraph J91 of 
Wilsons Digest of (he Anglo-Muhammadan 
LawL 

We are satisHed that this is a case of the 
revocati'.n of Will by parol, and that tbe 
plaintiff cannot invoke tJie aid of a riooa* 
nent which most |>e treated as )nnn*existen(. 
It is proved (hat accordiog to the custom, 
which supplies (he role of deeiaioo, aa to 
succevsion to ancestral land among the 
AraiHg of the Lahore district, brothers and 
I heir sons are not heirs oA in/eifato in the 
presence of the widow and the daughter's 
sons. Indeed, the bnding of tbe lower 
Court on (bis point has not been seriausliy 
challenged, and it is fully supported by the 
entry in ihe n'n’aj-i-om, jndiciel inetsnees ofi 
the pre.sent record, and by the decision of 
this Court in Chiragh BiOi v hnsAon (3). 
There is r.u foundation for the dmientioQ 
that the daughter's SOUK, whose mother pre* 
deceased her fatheri were in a worse positioa 
than those whoae mother survived him. Jo 
fact, tbe learned Counsel for the appellsnt 
admits that he is unable to cite any authority 
ou which tbe alleged distinction could be 
supported; and (he genera) principle of 
Cnstcraary Law, which favoara (he succession 
of daughter and daoghter’.s sons certaiul/ 
does not contempJate any such i o‘e. 

The appellant has, thereforv, no 

to inherit (he proye* ty #'f the drresa^i 
(i 25 >1 ffis, T. A. 156 a*. C. ; 7 C. W. ». -i ^ 
il.U3.t90. 

{if ALA. 226 ac p. 2«i I C. L. B. I 
(P. C.j a Sat. P C. i. 7«s3 BurJi. P. 
and jAcbMn's P. C. No. -(6; 1 Ind. Jcr. 079. ' 

(3) 19 P. B. 1006? TOP. L. B, 1906. J 
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ltAB8}IDQ4 SISBC^RB ROT 9. RAStUA BAKO. 
XRriRi BaWbph, Aod wo accordingly ophold 
fcbo decreo of tho lower Coark and dlsmtSA the 
appeal with coata. 

AiijHol ftitmifietl. 


CALCUTTA HIGH COUaT. 

Srcord Oxtti, Appsal No. 193^ op 1911. 
Uarch II, 1015. 

— 51 r. JnaCiee N. K. ChaUerjea and 

51 r. JoAtIce blaUick. 

NABt'NDaA KISHORE KOY and 
OTu a r i — P L Ai MTi r ra — A pps i uaxt.s 

rfr«<3 

EAHIMA BA^IU ahd AKoruiR>- 
Pspbpoaktk Nos. 1 apd 2 — REi'rOMoaKTA. 

Chitbn— B i'mImw— •/ !/••** CvH>t Mt 
(oprobtftii'e enlu«$9f eUittw «« 
h ht fothiwl hf/ hufr CoHiit^Ch'rtXM, "A.** 

BMrf pPtAf/e 

A6abord>BBt<^ Cnurl nr>t («» n*ly u|>rt» il*i> 

uUovvitioDa uf a High Court u« to the |>rulwt»Tv 
viloaofrAiVrtf# made in umiiher cm«\ tlio orU<»irc 
la whkH (VM diff«r#Ht from that biMbcoiJ in the 
vBM beforo it. [p. 6R6, cul. ].] 

Where the tfullf are preparvil for ■ public pnr|Ho« 
uehBBlho dietriUutiuM of ivvenuo on clw ehsre*. or 
•auMment ami eottlrmvnt of r«reiioc on ihr uUnn* 
Ultmgiag to thu Ci>verniQeot, (hoy arc nubtn 
doouiBO&ti, but where ikej are |>rcpar««l with (bt> 
ebiectof aacenaluing the Umla bekinxinit to (he 
Government iritbout prejudice to the right* r»f iho 
ownpreofthe haknli ebaret they e»nn*4 be calkd 
pobiio docani ante even hoagh they might have brt>M 
availed of luh^uently for aircramcnl of (torerniueot 
Rvenue. [p. OUH, e<ds. I A ] 

Second appeal from the jugdmeuA of Oie 
Sobordinate Judge of Noakhalt, dated the IHli 
Mareb 1911, reveraing that of the Uansif of 
Fani, dated the 15th Jaly 1910. 

Babua Akikoy Kumar Bunerjee and Ronuih 
Cha dra den, for the Appellant a. 

Baba Eaut Dayal Dr, fov the Respond 

aota. 

JUDGMENT .^Th e plai nt i ffc •» ppella nl 
at porch aaera of an entire e.^tate at a sale 
for arrearaof Guvernment revenaPi known aa 

the 4.annas boAoit hiuyn paryann Darra. 
■oed to recover poaaeaeion of the lands in 
dispute M. appertaining to the said estate. 
The defence wa* that the lands did init 
belong to the estate pnrebased by the 
pUintdfa, but to another Ajr>y't (tbv 3'aunaa 
d»Aruroiif kittiia) in that purgaua, and was 
part of a taluk which was existing front 
before the. Permanent Settlement. The 
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Commiesioper who was appointed to make 
ft local investigation found that, according 
to the /Aol: map. some of the lands form* 
ed part of the estate purchased by the 
plaintitfa. bat that according to certain 
ehtttas of the year ldl4, the lands apper* 
taine<f to S annaa ami odd gatid'it-sifminiinn. 
The Coart of Krst inatattee preferred the 
tkak map to the ‘‘hit fat, on the ground 
that the rhitfag were prepavvd by the 
Government in its raiu^rity ns the tree* 
t tonal mn/Ntfcir of the piirgaua in order 
to ascertain (he lands belonging to it, 
without prejodice to the rights of the rival 
huAdf/ and itH evident in vy vnloe m 

haidly lietWr than that of one prepared by 
any other private proprietor. That C<»urt 
accordingly decreed (ke suit with respect 
to a portion of the landu, On appeal, the 
learned Sabordinatu Judgv held that the 
rkifiiit prevailed over the Molr, and di«o)ia»«.d 
the sait entirely. The plaintiff.a have appeaL 
ed Ifi this Couit. Now both the M'rA* map 
and the rkHtot are evidence, and it waa for 
the lower Appellate Court to attach anch 
value as it thought proper tn each nf them, 
and ill se.'ond appeal, we cannot go into the 
weight to be attarhrd to these documenta 
reapvclively. The Ivnrned Subordinate 
Jodge. however, referring to a decision of 
a Divi«ioii Bench of this Court (Ceepera;^ 
and Uo«s, JJ.) in a case L N‘'hcNr/ri» AwWa 
Rny V. />KCgrt ( hn.'ftH ChotttlhHry (1)] i*«laling 
to the vary same estate in which a <(imtlar 
question was r.*iised, obser\<.*d; 'A» (egards 
the pn»htttive force of the rki fu nf l^-iJ. 
it has been decided by tlio Hon blv High 
Court that the record thus prepsred, is h 
docoment of a public nature nnd evidence of 
the ftiato of affairs then existing.*' 

The learued Judges in that case observ- 
ed: ^*‘T he <k<lU was prepHied at that 
time, as appears from the evidence, for the 
purpose of dislribothig in equal manner 
the public revenue on the xcpaiato Oiihoh 
hir$t/n which was jiubsequently purchas- 
ed by the plaintiff.^. The rec'jrd thus 
prepared ia a document of a public nature 
miMl evidence of the slate of affaira the:i 
existing.'* 

tVe do not know what evidence there 
was ill that case with reference to which 
those observations were made. 

tl> JO la-l. Cf>y tS7. I.^ C. >V. N, MS 
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On tbe other hand, in a later eaae re* 
latiug to the e&me estate, which came up 
to thta Court, another Division Bench 
(CarndulT and Chapman, JJ.,) referring to 
the same Mi'/Ms observed as follows:— 

'’The ehitfoji in question were prepared 
by tbe Government as senit'ttcfar but in 
this ease, a part of the pargann measured had 
escheated to the Government oo account of 
the rebellion of the former owner, and it is 
suggested that the Government must, to these 
oircumstances, be held to have measured it in 
its Sovereign capacity. We are unable to 
draw any distinction between the position 
of the Government as owner of land which 
has Iwen escheated, and ite position as 
owner of land acquired in any other wey; 
and it is well settled that a <kiUa prepared 
by the Government when interested as a 
proprietor of the estate concerned, can* 
not be eaid to be a public document." See 
l^'aflar v. MibtfiiJru AisAvrs RoU 

( 2 ). 

It appears, therefore, that different views 
have been taken as to whether these 
are or are not poblic documents and it 
seema that this difference is due to tbe 
fact that the evidence adduced in each case 
was not the same. We think the Subor- 
dinate Judge ought not to have relied upon 
the observations of the High Court as 
to the probative value of these cAffMt mede 
in another case, the evidence in which 
wan different from that adduced in tbe 
present. 

in the present case, we have not been 
referred to any evidence to show that tbe 
cAt^to# were prepared ''for the porpoae of 
distributing in equal manner the public 
revenue on the separate boAaii Ausye which 
was subsequently purchased by tbe plaintiffs** 
a$ was found in the case of .VoA wire 
Kithore R^U Dur^a Charrtn Ckctodhur^ 
( 1 ). 

If tbe cAittus were prepared for a pub- 
lic purpose such as tbe dietribotiou of 
revenue on tbe sharee, or assessment atid 
settlement of revenue on the share belong- 
ing to the Govern nent, they would be 
publio documents, but if they were pre- 
pared wttb the object of sscertainiog the 
lends belonging to tbe Government without 
prejudice to tbe rights of the owners of the 

<a> 16 InA Oee. a«*lT 0. W . ». i6l. 
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hahali shares, ug found by the * Conrt of ffni 
instance, they canoot be called pnblto 
documenta, even though they might have 
been availed of subsequently for assessment 
of Government revenue. Ckittat ma 
be very valuable evidence fur the 
purpose for which they are prepared; 
but they may not have the same value 
on any other question. We, However, can- 
not go into these qouatjona, and it ie for 
the lower Appellate Conrt to dnd noon 
the evidence on the record in the caae 
for what purpose the ehititit were prepared, 
and the determination of thequentioo whether 
they are or are not public deenraent^ will 
depend upon the Bnding whiob ma be 
arrived at. 

It ie oontendetl, however, oo bebalf of 
the respondents that even if the chittat 
are not public documents, the judgment of 
the learnt Sabordinato Judge ie notaffeoted, 
because the Court is entitled to attach aaob 
weight as it likes to a private document. 
No doubt it WAS open to the lower Appellate 
Court to attach such weight as it thought 
proper to th# ekiWis considered as private 
doeumenU. But it is impouible for us to 
say to what silent the Court below was 
inffuenced b> the idea that the thiilas upon 
which the judgment Ie mainly based wars 
public documents. 

It ie further contended on behalf of tbe 
respondents that the Subordinate Judge 
hae not treated the chittas ae public dr^B' 
ments, but hae referred to them as does* 
mania of u public nature. But he toot 
that description from the judgment of Casperes 
and Dose, JJ., in Nobendra hithorp 
Durga CAaraa CAoicrfA».ry (1). 

The words “a document of a public oatcre 
could not have been used loosely in 
sense of documents prepared by officers of 
Govern meat. The learned Judges in that 
case were of opinion that the cAi'Wa# wars 
prepared for tbe purpose of distributing 
in equal manner the public revenne. That 
would be a public purpose, and it aeeos 
to ns, therefore, that the words *' a docu- 
ment of e poblic nature ” most have be«u 
used in tbe sense of *' public doenineet. 

The learned Subordinate Judge also 
to some other evidence, bnt there i*^ ^ 
doubt that his judgment is based 
upoo tbe diittas uonaideiwd as dooameol* ^ 
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% pablb ARtord a ad it is impt^s^ible for 
os to say what valoo he attach eel to them. 

Wi are ohnstr&ined, the i^e fore, tu reioaiKl 
the case for % re -hearing of the appeal to 
the lower Appellate Court. If the Co art 
tiods upoD the evidence on the reco^O th.it 
the were prepared for n public 

parpoee. the salt will be dUioiised. U. 
however, it ia fuond that the rhittm were 
not prepared for a public pu*‘poae, they will 
be eonaidered os private docaioerit)! and 
that Court will decide the case upon the 
whole evidence, treating the \* private 

doo Q menu and attaching auch value to them 
OB it thinka proper. CoeU will abide the 
reauU. 

<?A«e renieiKfed. 


PCNJAB CHIKP COURT. 

Sbconp Civd ApPBAt< Hect. Id64*1647 

OP 1912. 

October 27, 191b. 

Prewnt;— ^ir Donald Johnstone, Kt., Chief 
Judffe, aud Mr. Joatice Clievis. 

In S. C. a. Ro. 1^:64 op 19W 
BHANi RAM— PLiiKTiPP— ArrttUNT 
In S- C. a, No. U- 7 or 1912. 

T B A K U R— PL4iNTtyp ~ ArrstUNt 

vtrsu* 

tfARAlN SINOH AXb orHea^— DffaHUANTi 
!~RstPOMfrCNt.* IN Born. 

C«v<I Proved un Cod* (An Vef lO»f, O. XXtf. r.9 
( 2 )— l^]»j«car<oH (e **t aaide vf App *€ i ^ 

Ati (IX *4 9rA. 

171. 

Where 000 of the naeettary pHrtwa ('*an ayposi 
wMtoordervd on tim S4tb Jtuiiary applU 

cations to subttiCate naoiea were not made until tbo 
16tb April IP16, the excuse offered in cUe spplicacion 
Uiog inonnee of tlio fact of Uo murder aad it 
^loffortbor alleged on the bearing that both (ho 
ploioeiffs.appeilaais were obseot oe filgrimege at 
the time: 

ileW, ( 1 ) that Vho appeal haring abated *ix n<Mitbs 
auer tho <)«lo of tha murder, the application ought 
^ hara been mode within 60 days after abaternenti 

.(ffltboCths appellanls bad failed to show euA* 
cieot oanee for delay in applring. acting that thoy 
need within 16 frea of tho Uoccneed'a vllbge. and that 
the excDse abont abseoco ou pltgrimngc was not 
motitloQod oiibor in the applicatiooe or the 

aBdarits. 

Second appeals from tbo docroe of the 
piviaioojfcl Judge, Ferosepore, dated the 
etb October 11^12, varyiog tbai of the 


DA MOD 4 C04V CO. LTD. e. l|.?ltUOOK MARWAKI. 

District Judfft*. PeiMzepop©, dated the 29th 
February 1912. 

The HoirWe Mr. .\fNhamm>i>l K. 

f«ir (ho Appellant. 

Rai Huhndiir Pandit Sft.-.. .Vaf^iu and Mr. 
S^in Ru»i .\Vwp4, for the K***<p<)ndcnU. 

J U DO M K N* T. Pf e I i in i un vy o bj ec t in ne 
Kave been l•ai>-d in this and in the CMOnecUd 
Appeal No. U()7 of 10! 2 to the effect thnt the 
appeals have IxftU ahitcd for thin reason 
(Inst Kandn Singh, admittedly a nece«aary 
party, wav ijiurJrrr<l on 2l>(h January 19U 
and upplicatiorK in suhvtitute riamev were 
not made imfil Knli April 1010, Time 
allowed being aix mnntba, the appeals car* 
tainly abated ox wontliH after ^6th January 
1914, arnl it wav not until Home nine months 
after almlement that applications were made, 
though the period allowed For such applica- 
tion* under Order XX 11, rule *J, Civil 
Frocedore Code, is 60 days ( Artie e 171, 
Liimitation Act). The only excaae offered 
in applicationa is ignorance of fact of Kanda 
Siiiffli'a death. This ia hardly believable 
under ordinary circumatancea, seeing (hat 
plaintiffs live within 15 luaof Kunda f^ingh's 
village; but it is alleged befure us, under 
Order XXll, rule 9, aforesaid that both 
plaintiffs weiu absent on pilgrimage at the 
time. Thte in not mentioued either io appli- 
cation* or afSdavits. 

We hold that p la in (iffa •appellants have 
not shown sufficient cause for delay in 
applying, and we dismiss these appeals with 
costs. 

ApptiiU disMii$$td. 


CALCCTTA HIGH COURT. 

Sf.cuxd Civil ArrsAL No. J290 ok 1912. 

March 16, 1915. 

PressHf:— Mr. Justice Fletcher and 
Mr. Justice Teunno. 

DA5tODA COAL COMPANY*, LIMITED 
DkBB NDA NTs — A HPC bbA NT:t 
I'ertUi 

HDRMOOS MARWARI— PLAiKTirr^ 

RSSPONDeXT. 

TrmA*frr 4 Pt-o^rTf .tel (/I* o/16b2), <«, {06 (u>, • 
106 - U'Mrieti^A of f^Mrhnil pt-^perfg fire cr 
nhrr irfrtiMiVe Jvrte—yoliee to avoid letuta, operafiof^ 
e /-~ Ttme , i / »* ea ** arif . 

A ovticc avoiding * liiue under lOA <«) of 

t lie Transfer of Pntperty Av( docs oot rc<tuiro any 
loBgtH of liuto for lU o|>orntion. Tlio leoao bc«'um«e 
/acio vomI wboG tlio Iciscv eurtes » actfeO 
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under ?cr!nni Seer ion '06 i*f th? Tiunsfrr «f 

rr'*p«'itr .\«H «loca nol apple wKcp? n lessee serve* a 
<M\ like to nvoid (lie lease on the 

jrr /Mnd of Ihc dv^trnctioo of the prrkperte be firo or 
<»ther irresistible force. 

Second appeat asatoet the decree ot Oie 
Sub-kr liiiftte Judge, Bard wan, dated the 17lh 
August 1912, reversing that uf the Monsif 
at Uurdtean, dated the loth June 1911. 

Babud J/o/*eu#/ru .V<t//( Rfnt and Mohitu 
J/oArrn C halier iff, for the Appellanl*. 

JUUGMKNT. — This is an appeal from a 
iadgment of the learned Suburdiiiate Judge of 
Dardwan, dated the 17th Angnst 1912. revere- 
ing the deci.«ioo of the Mu naif. The suit was 
brought to recover rent due on a Jea.«e. The 
defence was that the lease had eonie loan end. 
The lease was a lease of a colliery and the 
defeudanla alleged tliat the property had lieen 
de>troyed by Hre or other irresistible force, 
and that they had hy notice avoided tlie ]ea>e. 
The learned Judge of (he lower Appellate 
Court made Hiidinga of fact that are in favour 
uf the tJefendanis He. however. foutHl that 
the notice parporti ng ro avoid the Ua»>e did 
not satisfy the terms of Keel ion 100 of the 
Transfer of Property Act and that, therefore, 
the lease had not been validly deierrained. 

The learned Judge wna obviously ixi error 
in the view he took. The notice under aeetion 
106 has nothing tif do \«ith the notice to avoid 
a lease under section 106 (e) of the Transfvr 
of Property Act. The notice avoiding Hlea>a 
under section luS (e) d<*ee not require any 
length oi time for its operation. The Jee^e 
beenmea rp«n facia void when the leasee aervea 
the notice under se^’lion 106 (r), whereas 
fifteen days* notice ia re uired under section 
lUd. The learned Judge has fallen into an 
error by applying (be pmvisioTUi of section 
106 to the notice in (he present case. This 
Dati:*e did not rvijuire any time to 
take effect and it operated to avoid the lease 
immediately on its service. That being tbe 
ease, the judgaient of the learned Judge of 
(he lower Appellsle O*ort is wnmg. W«« must, 
therefore, aei Hsule his judgment and decree 
and realm e (hr indguient and decree of the 
Miinsif. The respondent must pay to the A p. 
pelhiuia their costs, not only inthis Court but 
also in the Courts below. 

.Ippcrtf of faired. 


PUNJAB CHfEP COURT. 

Secoxp Civil ArreAL No. 1449 of 1913. 

June IS, 1915. 

Prr*eii/:— Air. Justice Shadi Lai and 
Mr, Justice Lealie-Jonea. 
MUHAMMAD ISHAQ KHAN-Dsfimdaht 

— Am;i.L4ST 

cersHt 

ML’KAMMAU ISLAM ULLAH KHAN aNU 

MfHrh;*— PtAISTIKfX — Re^POXD8A'T«, 

d I*** It* i.ut I'of moil, *. 20 (cl 

tinn .*/<_*.<« /— royiH<'Hf to tt* fcd/ii« juritdtelioa 

ihof Korum. 

VVIn'ii n ]>rn n«>(c hi liru of prnfits was 

OK(*CM(a<l ouiKiilc (lie jiirjBiltciioii of n Court ami 
(Ik* PMU’udiiii aliMi rcfhlrd out of the jurlidiclion of 
III ( (Nfuri. bill I lie pro.uoic woi dcWvuroil lo tho 
iKiyvi* widiiu iIm* ji(ni<lu*(loii of (liu Court iind it wat 
ht(v»M|**il ihm ilio nionoy *Upuli1 be paid withiu lliut 
JuKmIh** {mm 

IM’I. tliui the Court ha«l juriadiolloa to cnturtaiB 
II auit on (Ur pm.noir unilrr nouilrm VO, cUuM (c), of 
tlic Civil Pn>ci*tJarc Code. (p. OOP, uol.F.l 

Second appeal from the dec<'ee of the 
Additional Uiviaional Judge, Delhi, dated 
the 2Sh of April 1013. varying that of the 
Dintrict Judge of Delhi, datel the JOth 
January 1013. 

The Uon'ble Mr. Muhanima-l She/i, K> H.i 
for the Appellant. 

Rai Snhih Lala J/nff itiigar, for the He* 
apondenta. 

JUDCiMBNT.-Thi« is a suit for tbe 
recovery <»f money nn the basis of a promia* 
•»ry nolo for Ra, 3,000 exec a led on the 6th 
of August 1906 by the defendant Nawab 
Muhammad ishnq Khan at Fatah Oarh io 
the United Provincea, and sent by liini from 
that place Co hie famther'a widow at Delhi* 
The money was due to her on account of ber 
share of (he income from the property 
owned hy her husband in the United Pro* 
vinces, and the pro- note wa* accepted by 
her in fall settlement of hsr claim ageing 
the defendant in regard to tbe profits realise® 
by him on her behalf. The Court* beIo» 
h>ive concurred in decrreiiig the claio end 
the only questioji, which has been argpel 
before us and which requires deter mi natien 
ill till? second appeal, is whether the Delhi 
Court had (,r had not the jurisdiction to W 
the sa*t. 

Now it is beyond dispute (hat the 
ant reaides. and the pro-note was executed, 
outside the local liroits of the Jurisdiotion 
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th« Court ftod it w, therefor®, cUnr that ahW inference to be deduced from all the 
oeither the role based upon (he reiideoce of letters on the record, more especially when 
the defendant nor the rule of torn*- contr/ictHS the defendant Ims not adduced any evidence 
can he invoiced for establishinff the jurisdic* t'' neuative that inference. At any rale, 
tlon of the Delhi Court, and the sole ground, U is incontestnble that she was living in 
upon which the plaintiffs seek to aoslein 1^K)0 at D^lhi ami that the prooiote \va^ 
the jariediction, ie that in performance of delivered to her there. Further, it wuh 
the eontmot, the money wm payable at obviously from Delhi that she made deamnds 
Delhi. Thifl contention has Iteen accepted apoii the defendant for (he [viyment of the 
by both the Courts below and it is manifest debt due (o her and it is Aignilicant that 
that if esCabli.ahed, it brings the case within in one of the letter.*, namrly, F*7, 
the purview of section 20. clause («•), of the which is proved by the witness Mulianimud 
Civil Prooidure Code of IDOf, which clause Cnia to be in (he Imndwriling of tlie 
repmdueee in a succinct form the principle defend.'int. the latter diM^inctly .sUtrJ that 
contained in KspUnation 3 to section 17 of he could not get oionry to discliargu (he 
the old Coda. claim on the pro- note, otherwi.ae he would 

Wo observe that the contract itself does have remittetl to her lU. 3,000 minds 
set expressly prescribe any place for its soch sum as was due to him by her own 
performance, but we think (hot the circum* acc^nint. 

stances of the case show that the parties Jn these circumstance*, the Courts holow 
intended that the contract should be fa Mil Icsl were justiKwl in Indding that there was 
at Delhi. The doeunient. It is tube noted, su flic lent prirntt/ucU e>ideiice tu prove an 
was delivered by post to the Udy at Delhi implied agreement ihst the defendant 
and it was there that it was acceptml in shoold send the m.-niey dne on the pru- 
Mttlei&ent of her claim. The judgment note to the promisee at Delhi. It is (u 
in Rain O&pol Ante v. Rifkanl Ohqn *f9 l>e observed that liuth the wijtjw and her 
(1) cited hy the learned ('leader for hruther Khan Bahadur Muhammad iJtrani 
the respondents, is distinguishable on the UlUh Khan are dead and the person, who 
ground that the pra<nofe in that case was is (*ow in a poeitinn to give information an 
executed within jurisdiction hut the roling, tha matter, is the defendant, but he Ims not 
vrliich is to SDrne extent applicable to (he thought ht to go in(n the witness-box 
present case, is that reported as llVidrr v. and give his version of the affair. Having 
Uifuud (2). observed in that judgment, regard to the place of the delivery of the 
the making of a pro note ie altogether the pT»*cK>te arrd other conxiderations set out 
act of the maker and it require 9 delivery to above, we are of opinion that the parlies 
the promi.ate to render it complete. It intended the payment to be made at Delhi. 
DMy, therefore, be raid that the defendant The Delhi Court, being the /orunt hei 
by delivering the note at Delhi impliedly Wnt'oqiV, had consequently jurisdiction to 
promised to pay the money at that place. entertain and adiiidicute upon the claim 

But this is not the only circammUnce based upon the pro-note, 
which lends support to the view (hat there On this view, it is not necessary to 
was an implied undertaking on the pert of coi»sider whether there whs a consequent 
the defendant t> perform the contract failure of j«jstice” within (he me.iniMg of 
within juri-diction. The learned Divisional section 21, Civil Pn^eduro Code of ll/Oc, 
Julgahaa Ntated ill hiM jndgment that the nod whether the pnivj'^iuna of ihaC section 
widow, after ih»? death of her hashind, operalb «.•» a bar to ihe objection u> to 
apparently left hU hon*c ami chiqv to the (enitorial juri>diction of the Delhi 
2^1 hi to reside with her bft'ther Khun Court. 

Bahadur Malininomd lkr,»m Cllah Khun. Our diciaioji on (he i/iily point urgeil in 
It is true thiU thnrv \u no dire< t evhl. lire this second appeal, is against (he appellant 
ja supjrirl of thi*«(eU?!j.en 1 , butthe phiinriffH and it, ihereJoie, l<dJottK (bat this ax^peal 
“Citioitlely contend that this ia a mom* must bo dismissed vi ith costs 

Appall dUmiueJ. 

B. L. R. III. c.) 

1 U. fl. c. U. 
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KTOUKBdH CHAKRAPARTI V. iUL&DSAR MAKDAL. 

CALCUTTA HIGH COURT. 

AePBAi KKOM Okuck No. 3ld Of 1^14. 

May 3, mb. 

Freient: — Mr. Ja<t)ce D. Chat ter and 
Mr. Joetiee Chapman. 

BYOMKESH CHAKRABAttPI -D evhkb- 
UOLPKA — APPBLUAXT 
vfnus 

HALADHaR manual ASt> oniKKs — 

J I* DO M6.il'* — R6''POSI>RXrK. 

r«nanr(f Ael {I'tH of iit. 6 

• foT »tutre rtHt omt •rilk’iut 

mokin^ olhfr (i>-$Kttrfni fmrlift^E.€fCithvM Ltm*- 
tation. 

An appllcftli tt (or rxrvitlinii nf ti d^cror Ab*«ih«nl 
bj a uivehtrpr Undlr>r<l f^ir hi< altarr of ihr u*iit 
without makin* tb* ochi-r C"*»liar*r» |*ir»jc-, U 
ffovrmed by AH Ida tf of SvhdlMlc 111 of (hr Iknjpi) 
Tanancy Act. 

Appeal a^ainit the order of the Diatriri 
Jdd^e, Jefiaorei dated the ^Olh March 1014. 
aQrminf that <«f the Manaif of that place, 
dated the Bth July 1913. 

Baba Maiihub ytufliekf for the 

Appellant. 

Bahaa Kumnr Bo4e arul Bht^tftnr 

Chaudra Hahfnr^ for the Reapi^ndenta. 

JUllGMFOKT. — Thia appeal arieex from 
a deciaion holding that an application for 
execution of a decree obtained by a co- 
eharer landlord for bia ahare of (he rent 
without makinjt tlio other co aharers parliea, 

U governed by Article G of Schedule lU 
of the Bengal Tenancy Act. There U cer 
taloly one caee which favours (he contention 
of the appellant. That la the caae of A’, 

B. DuU V. Oottha Beharff (1). 

That case, however, waa not argued for the 
respondent and the learned Judges said 
that that was a auit to which provialune of 
the Bengal Tenancy Act did not apply 
However, there hae been a number of caaea 
both preceding and eubaequent to that in 
all of which, the Judges took a cnntrary 
view. Theae oases are ^a4cm')qt Dost v. 
Uohendra Nath (3), Mri.puhhv v. Bkofa \ath 
(3). fCh’tra Mohan v. t/oAi'm Chandrn Da4 (4J 
and K«dttr Nath v. Arlha ChunJer Hoy (5). |n 
all of these cases, it has been held that the 

(1) 17 Ini. Cm. 207; '6 C. L. J. ;I7U: 10 C tV K 
1006. 

(2) 3 ln6 Caa. 10 C. L. J. 46'*. 

(31 20 laO. Cos. 833: lA C. L. 8|. 

;4> 16 lud. Cas, 8fl5: 17 0. W. N. 618 

(6j 6 C. W. If. 763; G. 64. 


CAnHfA LAL r. NARAIM SIlfOB. 

object of the amendment of the Bengal 
Tenancy Act 1 of 1907 was to introduce 
word< which, properly interpreted, would 
make the Article applicable to the qaestion 
in contnwerxy in this cane. We are ioolia* 
ed tn agree with (Ins latter opinion and to 
accept (he grammatical conatraoCinn of the 
wohIm ax given in the Article after the 
amendment. The contention, therefore, that 
this Article d*>es n<»t apply, f>.i]a. 

It U next contended that this view of 
the law !•« very hard upon the co-sharer 
land I Old, who ia hound by the rule of 
shorter limilatioh in thia ArMcle while be 
ta unable (o avail himself of the provi- 
sions of the Ah for getting a complete 
I'emedy against his tenant. That may be 
en in a case of this kind, but after the 
amendment, n co. sharer landlord hae an 
onlion of bringing a suit under section 
141^ A, which would enable him to avsi) 
himself of all the pr«7visions of the Act 
in favour of the entire body of landlords. 

The next conientinii is that this applica- 
tion should be considered as a contmostiOD 
of the previous application. Tbe previoaa 
application is not before us snd there are 
no materiale on the record upon which we 
can say that thie was ever intended to be 
a continustinn of the previous applioatioa. 

The result is that thie application is 
disiQifl«e<1. 

As, however, at the time when the applh 
cation wss made there was a decision in 
favour of the appellant, we make no order as 
to costa in thia appeal. 

Appeal dismtued. 


PUNJAB CHIEF COURT. 

Cirit Rsvisioh Pan nos No. 133 o# 1913. 
October 27, I>ll5. 

Pre*e«':— Justice Sir Monald Johnstone, Kl- 
Chief Jail^e, and Mr. .Instiee Chevis. 

KANhlA LAL — DayaMDAHT^ 

PaTITIOSBK * 

tertiu 

NARAIN SINGH asd OTHasa— PtAisTiWh 

MaDaN LaL aho oTiisRs Payasot^va i 

... — RaspoNoasw. ,» j 

~ A»ard — in eicordante ■ 
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dwarrf leAfs m^tMlAinnhh —A^rmrit. 

WlUUtf.f^r ^^Arbttr^twt. CoH.f if faaottrit^—CitH 
frutittmCpitrAet ro/]90R).>' \W8>:h. lU. 

^ttppliotttion for rorhioo •>( h «U«crv>» Li<i»<hI pii 
AO AW«ra o«D be enterUinc<) mti the froentl of 
BAteriftl irregulnrit/ comnnftMl by OieC'oiri « Ih'ii 
fiOAppeel under f ho Civil PrK’cilun' Cixlo U maid. 
(niriAble aninst that drcreo. but am'h jtari^dii*«i<»n 
wtil beoMU very eperisijtl;. [p. 701, ctH 

Obiter {(irfum.^Wlicrc ibcre i» iki k'yal Bp|*>«iul* 
BieQi of arbitral or*, the a«nnl i» * i ullity aim! 
ao appeal aninat tlie decree i» inoinlaiiuiMt*, p. 

709. Ml 1.3 

lfidam«>tA<i fitsAftnnurfXy v. 

» Ind. Caa. 6RR; i I9l4l M. W. X. »u.V nm folU.avtl. 

There le nothing object iuiM Me ju tiM* Court’* 
belpiag the arbil retort with Advice nn«l ordvr» when 
tb^eeme to It ia a difficulty, [p. 'Oi. col. 7.) 

PatHion, cntlor aaetion 70 of Act IV of 
1V12, for raviaion of the Uecrea of (ha 
DiatHct Jud^, Daibi, dated the I4(b 
Deeatobar 1912, daeraaitiB the cUtm in 
part. 

Mr. Lol nod Rai Sahib Lala i/o(i 
Sffpar, for the Petitioner. 

Mr. D<ttip Singh^ for the Hon’bla ^Ir. 
£^Aoift Lai, and Mahti Ptihndur Cha*iil and 
fiakhahi TeA OAatid, for the Renpondent*. 

JUDQMBNT.-»ThH revision And the 
Civil Appeal No. 562 <tf 1916 are CMniieciad 
in tba following way. The peHiea (to put 
iba this; io the briefest posaible way) had 
a Botnal eontmel for the supply of httjri. 
Diaputea arose, each parly arensing the 
other of breach of contract. On 7ib October 
1911, Strdar Narain Singh, plaintiff in the 
reviaioo ‘.*aae, toed Seth Eanhia L>al for da* 
ib*gea to tbe amouut of Rs. 14,000. Otk 9th 
Pobraary 19l2, Kanhia Lai suhI Naraiii 
Siogb, Labh Siogh and Knxir Mai for 
B*. 7,059*4.0, price of bafti ^applied, pint 
Be* 16,490 damages, tntal Rs. 20 ,5 49 •4-0. 
Than in the former case the whole matter 
*aa referred to arbitration, and on 30th 
October 1912, the award war put in, 
Saving Nerain Singh Ra. ll,7S*2.6-0 and 
^oate. Objections were hea>d and rorwidered 
^ee ordere of lower Coori dated 22hd 
Koyember and I4lh December 19l2^on 
which latter date a decree waa parsed in 
accerdaoce with the award. Then on 24(b 
December 1912 Eanhia LeVa suit for 
20, 549* 4 0, which had by consent of 
v«tinael been fcept in abeyance pending 
the rcaolt of the other ^ait, waa taken up 
and waa dlemiased with msis^, cm the grund 
tbit the iseoea in H were the ^ a me ns tliMe 
^ the eaae decreed ten daye earhtr, that 


those issuee had been disposed of finally, 
ami (hnt, thvrefore, iUis suit could not 
proceed. 

On 22nd January I9l3, Kanhia Lai pot 
ill hU revi-im application, hut for one 
reason nr aiKithor, it waanot ripe for orders 
until :Ust July 1914. Meantime Kanhia 
1^1 had Appealed in the other case (hie 
own cUiiii for Ks. 2u,549.4*0), and that 
A Pineal had been admi(Ce<l to a Di via ion 
Dench on 2Ut April 1913. The revision 
pelithm. though plainly open to some 
object inna, whs Allowed to be set down 
for regular hearing along with the appeal. 

We have now heard both cA«es argued 
arul have arrived at the conclusion that 
Uitli the revision ami the appeal should be 
rejected. 

Mr. Tek Chand. for Xarain Singh, urges 
that no revision lies. 51r. Moti Sagar, for 
Kanina Lai. cooteats this and takes his 
staiKi upon each and every paragraph of 
liis revHioii petition. Both sides have 
Qinded aothorities, which we will notice 
presently. In our opinion, it cannot he 
sflid slisvIuMy that nn revi-ion lies. In oor 
opinion the law in as follows. This decree 
(nf l4th Oerember 1912) is based, or 
perport* to be based, on an award and ie 
certainly in accordance with that award. 
Therefore, under the Civil Procedure Code, 
no appeal lies against it, except on the 
grout! I (hat it is not ba.sed ou an award; 
that is, in effeef, that (he award ia not a 
valid award but a nullity. Then, this Court 
COM revise jo<lgnien(s or orders, spatns^ 
wAtVA MO appeal /i>*, on (he ground of 
material irregularity committed by the Coart 
pawing the order or judgment, s.p,, suppose 
a Court plated a decree on an award 
withiiut giving time for objections. But 
considering that the whole object of the 
law of arbitration is rapid fins I icy, such a 
revi«innal jurisdiction will be used very 
sparingly. In arriving at the above pro. 
positions, we have studied tbe welLknosn 
rulings Ohniam Rhan v. IftiAammcd Hatian 
(1), Nrts* Rat V. Oangn Rant (2), ruano 
f.af V. i^mnn (3), , Shankar Lai v. A^q(Au 


<|> e.’iP.R MM/RC.I; 9M. t.J.77; 4 Uow 
R. lObfiO. W.X, 167; P I A. 51 

12) I’. K 1*0. Ig. H.); 119 K I , R IQ. 2 

(3j P, IL .902 IF. H.H i»F. L. R. .902* 
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UORASUiDAYIM DAS8( V. KARi^AVHAR MAA'DAI. 

\f>rl ^4\ Xfir-pilf /?'»/ V. /Vn* /)«!¥ {5)» Pfl/rAn 
Sith/fr V. Ai>^Hl frx/iny ('») a<iil Others. IH<not 
(o At ft tv >\t Inni’lii the f «Ct^ ft n'l •/(>/« 
iiiilir'«e riilinc^ here Xa t'i certain other 
niliMrfH quoted l‘y "r. Molt SAffnr, need 
only Afty that in v, Hatn Pu 

' 7 , (a Single Duncb aisa) the Jadge did 
not p‘>sitively hold that revieinn Uy, bat 
preferred to reject the petition on the 
ground thftt it waft Imd on th* meritft, nnd 
that in (*ia» i’huitit v. D-*h'trt /yif {$) the 
Jnd^e, denliog with & revision on the 
grnuMd that nil pftrties hnd not joined in 
the reference* slionM prolmbly have refused 
to cnnsuler the revision, inasniarb as ihe 
(|uefttion raised was one for appeal, bat. 
overlooking this, considered the petition on 
the merits and dismissed it. 

Mr. Tek Chand, on the other hand, cited a 
lifndraa Single Judge rase l .Vo/oMarMi* Kri^k • 
Hftfnur/hy V. f^nrQipa'ihittHg'iM 9)] in which 
it waft held that neither appeal nor 
revision lay on the gr^miHl that there 
waft no proper nrtler app^nnting arbitratorft. 
We are not inclined to follow that rnling; 
if there was no legal appointment cf arbitra- 
tors. the award was a nullity «nd npprof 
WQold lie. 

We will now take up the revision petition 
claose by claose, and see to whal extent, 
if any, it containa admissible grounds. 
Paragraph 1 in effect denoooces the 
award as a nullity : being ground for appjal. 
we cannot hear it argued in revieion. 
Papagraph 2 would probably be a 
good groond’ it correct in fact, bat it is 
based on a misconception of fact, for thero 
usi( a formal order passed extending time 
to *10 th October Ikl^. Paragraph H 
takes op a matter folly considered and 
adiodicated open by the lower Coort in 
its order of 22nd fiovember 1912. There* 
fore, in this connection, the lower Court 
was gailty of no irregularity whatever, and 
the paragraph is out of place ia a revision 

U) \ ? B. '90S (r h.)i R« P. W. R. J907. 

(r» 9 Ind. Cas 3^6; 12 P. W. E. 1911; I P. 1. £. 
1911 . 

<d> 21 Id4. Cos^SOS; 99 M. 286; li ». L. T. 914; 29 
M. t.J.9'7; (inU) .'t. W. S. UX 

a) 'Z* Tod Cea 930; 1 14 T- L. 0. lOl* 19 P. W. R. 
1914 . 

<9> 16 Iiul. Cus. 7 h 76 r. L. H. I919. 

(9) 29 lod. Cits. 693; (i911) U W. K. 66S. 


petition. Ground 4 is in argoraent 
utilised to urge that the lower Coort should 
hdv« r^'mitte) the avvtnl for reconsiders- 
thM>, Ite'MiHe (a) Naxir Mai's iiitersst in the 
coiitr.iri was dealt with in It, though he 
did n >t join in the reference, (6) the 
arbitrators failed to consider that there 
had been on award already in the case 
by one Damodar Das and that, therefore, 
they should decline to adjudicate afresh. 
As to (o). all we nee.l say is that the 
arbitratore wero obliged to decide whether 
Kaxir Mai had an interest, as it had 
been asserted that he had; a ml that they 
decidefi he had none. As to (h), it '8 
difficult to aee vvhftt right petitioner has, 
after joining in this arbitration and 
leaving the whole diepnta to be decided 
by the arbitrators, to say that those 
very arbitratore shoald have declined to 
arbitrete. 

Groand Ko. 5 was fully dealt with by 
the lower Goart: no irregularity thare. 
Grounds C) (a) and (6) were not touched 
upon in argument before us; we see notliiog 
in then. Ground No. 6 (el would be 
technically good ground for revieion, if it 
really disclofted an irregularity, for it is 
concerned with the action of the 
lower Court, bat we can see nothing 
objectionable tn ihe Coorta helping the 
arbitratore with advice and orders when 
they came to it in a difficulty. Lastly, 
gruand No. 7 is obviously not good ground 
fur revision. 

For these reasons, we dismiss this petition 
with costs. 

Peiilion diVmwwd. 


CALCUTTA HIGH COURT. 
Arraai. rnox Oeioikac. DBCSse No. llO 
or 1913. 

July 28, 1914. 

Prtteni : — JnsticeSir Asotash Hooker jee, Kf., 
and 4lr. Jiutioe Beaoheroft. 

MORASHADATINI DA^SSX aho orai9»— 
P 1.41 ftTiry a — AppstLoyrs 

rereus 

KARNADHAR MANDAL— 

Re^ipoyeBEP. ^ m 

nrtd Ailminitirathu Act 


Vrf. XXXI] 


INDIAN OASES. 


o.; 


K0Ei9B41>&TIMI DiSSl V. KASNADHIS 
—Prcbaie.rtiMeaiio* of, nppUcAfion /br -(7 .'h*«i««*no.) 

of Will, cf, tf rnHft> j>*r ••rvtc •''■'•k. 

•^<10^40 « '4 '4 I'f n 

t'iikt nf. Iff ti,tJti4f 

r^voe'tfion - A'i*oc«i/ron , gionnl fu — F‘’» "In *•’» t r-tt . 
mlnent pf fit»np/pi'. 

In n Probdio Cftort, n(tbrn TVibnto «f n W'ill 
bnn jr**nio4t QO ((Ubstion of ibo cT^nuhicn^** <»r tUu 
WiU’OriMi for coosidomtion till tKe C«<u*i bna 
^ecldod (bnttlio Pmbnte mast bo rcvokc<l oo one 
or more of the irroonds epecIQcd in recti ''n ‘lO of 
tbe Probata and Admlniatration An Cp. 7fl*, col 3 1 
Wbora on epplicotinn foe reroentioii of n 
ie mdda. tbo onir qneadon for e'>nsid'*rMM>n i« 
whotW tlie appalinntr lut^'o mvio oat «• jiiw com«o 
for ravocation nnd tbo npplieotion cannot b* «li4. 
loiued on tho groimcl ibni iho ovidonc'* od>lHcc«l i»v 
iba appUeanta for rorocatioo. Ik itot cgfRciont to (hr>n’ 
doobt n p t Ho 7 ' n iin ' n **< of lU^ Wl 1 1 , * |» to i. , •». ) 

A ptr«on iutoroated l>f saMenmeot In the e«te«<* 
at a deootaed mnr. wboro a Will bne Uern set up 
tndproTednt vnrianeo with his interests spplv* for 
nroontion otthe Probeto of rhs Will so set uik *i». 

70l»eoi.20 

Tbstaforo, it it is proved diet a jiereon hn« scnnirml 
bf porebeae an interest in tbo prrq>ert>«s left hr 
(be dooensed. ha ic entitled to ba hoard in (be pm 
esedlnifs for paot of Probate, [p, 70 f col. I ] 

Wbero a nodca irae earred in a Probate proer«'d. 
IV upon K person aUo, a wceb before die i»>rviea 
of the notice, hod transferred Uis interest in the 
propmiee and where tlie foci uf tbe transfer «a* 
knowa alto to tbe applicant* 

ra 'obiny the Probate, tliae ilia ffraae was 
obtained ffmiidolOQtl/ bj raaklugn fa loo eonvstivn 

or bf oenceaUoB tbe Court soiooilujif mnicrial 
to the ease- [p. 704, col. 1.] 

Appeal the order of tbo Iliatrict 

•‘i'l’nr«aaae, dated the 27th Fehruar}* 

lelK. 

Babn Bfpin CfiAnilra Muttiflc, tor (bo 
Appel lanti. 

Baba Tr-tilokya l^afh Ghoth for Mr. J. IK. 
ChipptndnU, for the Respoiwlent. 

JUD(?ilBNT.— This appeal is directed 
bgaioet an ordarof dUmisao] of an applies* 
tl«n fop revocation of Probate. Tr»e respoiKl- 
•ot Kapnadhnr Mnndnl applied fop Probile 
* ^dl alla^d to have b»en executed 
the Ut M^feh 18 d*' by Gobinda Chart Ira 
JUndal, acoaaio of his father Lnkthnit 
«bram Mandal. The effect of the >7ill is 
” 8>ve a lifedotereat to the dao^htap of 
.* Stator Brojeawari who was a childless 
JJ^'iloir whao her father died io lb86. AfUt 
, J*'®iDatJor» of tbe life* interest in favour 
. *^u9hteri the estate «vas to vest 
.^f'^dhar Mandal and hU paternal 
.“J*® • l^ttlthira® Mandal. Brojesivari died 
iq l»OT. Nolioe of tlie present application 


for Probate, which wax not made till (he 

1 U. x.rvo.l npou 

l«nk.lMo Nimin Miiii.hil nu<\ Unkliirnru 
MjmiiIiI. Th.*n* »v:i« do .»o.,nHirjoM nni] the 
Dixtnr* UeJctfafe crmt.d Pmk.te mu the 
:i7ili ovpriilH.r r 13 0-1 rhe 2Ur Di.vm* 

W H'l J Ih- tppMlJuUx I,, d, . , for ivv.ica- 

lion ..f the Pfolmte r»h (ne .ineirntlrih (hm 
thev* had ac quired nti inierc«t in lb© pro. 
perly left by (he decea>**il by jnirrlnse 
fpiMH Lukditiii NnRi h Mundiil mm tbo I |H| 
.S-pt-i-nb-r in i. that i,, 
the :ipplio.«ti-.n fm- P,-.b,fe. The District 
Jod»re li4C di>iai«<e>i »lie upplknti itMMi the 
Bronnd tbnKbe evidence adilured by tbe 
Apuli<'A*its h>r peviK-adon ix not snlljcront 
tM tliri»w doubt up.n (bn ffcouineiioxx of 
the Will. It is plain (bat this ojtUr 
cnnnnt l»e ausltiine'l- So cjuestmri of the 
(reiiiuner»e<s nf the Will arise* fnr crni* 
slileration till (be C>urt has d«r(«le<] that 
the rrr>bA(o ma*t be revoko«i on one or 
luote of the Bmuinlx xpocibeil in Mectinn iO 
of tbe ProUalo and Admini^lratinr) Act. 
The i>nly matter for cnnsideratroti at this 
sti?« is whvtbor tin* appel/ants liare mndo 
not ft iii*t cause for revoration <*f the 
Probate which was granted without notice 
to tliein: nt‘iHihO*fu CAvndcr Skaha v. 
Surtthwar Sk/thn (1). The quest l«>n of 
ponuineneas cannot be considered till a case 
for revocation is otade out: Pi't-ffitguli v 
S‘iHrcO*Hi (2). 

It was ruled by this Court in the case 
of KofHoiintkHH Oh/ I v. iVif^rn/ua .l/nadfe 
( (hat a person interexted by a«Hig-nmant 
in lha estate of the decea*e<l may, where 
a Will has been set up and proved at 
variance with hia interests, i^pply for 
revoc.ation of the Pjoliate of the Will ao 
set up. This view was followed in the 
cases of Jf«W«4 .1 /oAk» Sircur v. KaU 

CkH't T)^u (d), V. Sfivfulip 

Chfifuim (&), Shtikk Asiut v. Ohaiutra 

.V.«t% G), Kfshap y. y/iraynn 

Vifknl (7) and Hi/tkchamlra y. Uamran 

(8). This 19 in acconl with the principle 

( ) » Ind Ca*. ITS; '0 C. b. J. TOS. 

(S> a t C. 1001 s 10 0. IV, N*. 9dp. 

(3; 4 C. Ml; 4 a L. R. 17d. 

(«) lOC.dT. 
tft) 2$ a 5s7. 

f6i flC. W. N, 74R. 

l7l 9 Ind. 13 R.md. I. R .f* 

(9; (.SjOl Besi. ?. J. 411 
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adopted in the cA<e of Liu'fsfty v. Lttuhoy 
where it u'ae roled that the person 
entitled to intervene in a proceeding for 
revocation of Letters of AdiDinistration or 
Probate need not show that he had an 
interest in t e estate of the deceased at 
the time of his death; an interest acquired 
aubaeqaently by purehaae of a part of the 
estate is soificient. Coneequentiy, if it is 
established that the appellants have ae* 
quired by poreba^e an interest in the pro* 
perties left by the deceased, they were 
entitled to lie heard in the proceedings for 
Srant of Probate. There is thn.s * just 
cause'* for revocation of the Probate with* 
in the meaningr of section 50 of the 
Probate and Administration Act. If the 
ease is not covered by the first elaQ<e in 
the definition of the espreseion jnst 
eanse'*. namely, that the proceedings to 
obtain the grant were defective in substance, 
it is nndoubtedly covered by the second 
elause. namely, that the grant was obtained 
fraudolontlr by making a false aaggeslion 
or by concealing from the Coart something 
materiel t<i the case. Notice was served 
in the Probate proceedings opon Lokahmi 
Naraiu Mandal. It wes his duty to ap* 
prise the Coort that he had no subsisting 
interest in the estate so as to jostify an 
opposition on hia part to the grant of 
Probate; he should have intimated to the 
Court that he had transferred what he 
claimed as His share of the estate l*ft 
by Qobinda Mandal to the present appel- 
lants. It is farther difficult to imagine 
that the applicant for Probate was unaware 
that hie father had, a week before, conveyed 
away to the appellants what be claimed as 
bis share of the estate; it was that equally 
his dnty to intimate this fact to the Conrt. 
If ibis had been done, the Court would 
undoabtedly have isnaed notices upon the 
present appellants. 

The resolt is that this appeal is allowed . 
and the order of the District Judge aet 
aside. The case will be remanded to bim 
in oilier that he may investigate whether 
the appellants have in reality the interest 
which they allege in the estate left by 
G'^hinda Obandra Maiidsl. if their por. 
chase la proved, the Probate will stand 

<•) (l»72) 42 L. J. P. 82{ i7 L. T. 59*; 2. W. R. 272 


caneellcd and tbe applicant for Probate 
will be called upon to prove tbe Will ia 
solemn form. If, on the other band, the 
appellants fail to establish tbeir alleged 
purchase, they mast be deemed per.wns 
not entitled to intervene in the Probate 
proceedings and their application for re* 
vocation will stand dismissed. There will 
be no order for costs in this appeal. 

Appeal alUfwd. 


MADRAS HIGH COURT. 

SKCono Civil ArrisL No 400 or 1913. 

September 16, 1915. 

Pre$ent:—Mr. Justice Spencer and 
Mr. Justice Con tts -Trot ter. 

S. M. VENJCATARAMA AITAR- 
PAtiMTirr — AppBLtANr 
lertiu 

RAJA GOPALA I7BR and otbirs— 

DsPRNDSNTS— RBS rONnBNTS. 

tfhen fftn pltadififf* 

ecliowble and ms* 
ffttim— proper precedHre. 

The pfoKin at Doe.auitlug plaintiffs ia ocbor fbsa 
absolotoly pisfo oasaa ia to ba dapraeatsd. fp* 
coL I.] 

Whsra. thsrafore^the plainliff’ssQitfor eoalribocioa 
was dUmiascd merely an tbe plesdfog wikbeot 
Ukiagany eridenee in the case as to the oorreotaMi 
or ocberwlae of the contontioaa oa eaob ade: 

Reiri. that, aa the diaCinolioa between aa aatios* 
able and a non. eetionable claim was a &ae oBe.tbe 
only proper eonrsr in fhora«<« wae lo heart he eridecae 
and frcamine the dncnineatii, and that, therefore, the 
caee meet be triad noio. fp, 70^, col. I.} 

Second appcpl against the decree sod 
judgment of th* District Coort of Tatijore, 
in Appeal Suit No. 39 of 1910, dated 7tb 
of October 1912, preferred against tbe 
decree of tbe Subi^rditjate Jadge of l^amba* 
konam, in Original Sait No. 6$ of 1909. 

Mr. y. RcJopopajaMainor, for the Appel- 
lant. 

Mr. T. &. Samochttmlra for the 

Respoadeois. 

JUDOMBNT.-^Tbe learned Diatfiot 
Judge profesaed to decide this com after 
coDsideratioQ of tbe terms of tbe partiticn- 
deed. No each deed ia eveo alleged ever 
to have existed. Tbe pis i at dieoloses * 
possible cause of actiou under either sec* 
tioQ 69 ur uectiou 43 of the Coutract Act. 
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SODHiViB Mtrr V, JBAtlP »IWOB. 

Th» prtctica ftf no«*«iiitinB plaintiff* In 
otbdP thtn fibAnlnl«]y pUin Ia to W 

d 6 prpeat«^. Tbe Art of pl#Adm? in tbiA 
Qonniry bas not roached the point at wUicb 
it is safe to assama ibnt thoPloader eivas 
tbe axact affact of tbe contract pl«ac ]«4 and 
wbaro tbs lino of distmrtion batwern (he 
aotionable and the tion *00(100 a hie was a Bne 
one, AA in thiA case, ♦he only proper coqp^o 
was to hear the evidenoe and examine 
the doonroenta. Thia ia donhly important 
where the pl*adinp ia applyini? theverna- 
enlar to cocnpUx leBal ronreptiona and re* 
latinos. It is moat rejrre(teMe that the 
Ssbordinate Jadee shoo Id have ancceated 
that the plaintiff was otRoiona in deprivine 
the defendants of an opportonity of evad* 
ine (be peyment of their legal and just 
debts. 

The jodgments below mnnt he set aside, 
and the ca«a sent hark for trial dr noro. 

Coste in all three Coorta will abide the reselt 
of tbe new trial. 

Apptal accepted ; Com remeaded. 


CALCUTTA HIGH COURT. 

Civil Ri/la No. 1287 op 1914. 

April 30, 1915. 

Prtitnt: — Hr. •Inatrre Holmwood and 
Mr, Joatipe Walmsley. 

8UDHAKAR RAUT sno OTRais— 
PUIHTIPPA — PeTITlONtHS 
itrtut 

SADASI 7 JHATAP SINGH amd OTHsas 
— Dipchsawts — O pposite Paatt. 
KmrteOrn Art (IX rf IWl, • ^-Afpe^l mftfr 
Sailurt 9feppliet*li^ ff>r rr\‘ittr^T>>»* *prar *m rttutr, 
(T bona fid* yr*w«wO'»A lUifalion—Brctmtim 

^ Umr^OiiCnfion. 

When) an appeni ie filed After an tpplivation 
view be* failed endwhrmlie iprounds fi»rrrTww are 
tbe only f^uudi of appeal, tko t'me taken in pro. 
Ncuting the application (or rerirw will n«4 be 
eseladed for melcine the appeal within time on 
tbe groond of boiwt jfde nroacoetion of oiril prcK 
eeediao [p.?06 col t: p. 706. oel. 1] 

A nere ronline order rogieteriag an applieetioD 
for review does not ooaetitnto s bene fi-tr proeecu* 
tion of a oiril Utintion. [p. 706. rol. 1.] 

Tbe discretion to admit out of tiaie appoal* 
ought not to be oreslalliesd into deAnito rales to fetter 
9ther Jodees in the ecorcts^ of the diacretMO which 
'he Legist stare hei permitted to them. WhU ia 
eufioioDt oeuM eud what is roasoosble timo for lUinir 


en apfwel. mnst depend upon all the oircucDStSDCcs 
of rach funirnlsr ca«e. (p. 706. ool, 1 .] 

Tlw apprllnnts were minor* rreidfng in an ont of 
ilw way vilUgo and ilicfr fallirr died daring the 
he* riiit.''*f appeal Iwforo (he lower Appellate Conn. 
Tlwy nppii«'<l for a If view of the jodgment of the 
litwer .-Spiwllate Coorl, which was sgniiisl ihein, but 
the ai>plu*nfi<m wns rrioetci]. They applied 23 days 
after for rlic ropy of the onlvr nnd on receipt of the 
copy liknk nu appcni. The apfwal was bird beyond 
time 

that in (ho eireunislanr.'S of the ease the 
app<«nl Mimild be n'eivterrd, [p 706, ool. g.] 

RnhtiH .Vo/ A and Prf/ho'ih 

Cfiou‘lr>i for the Petitioner, 

Bah: A i!iri$k Chnnihn Pnl nnd .Voftm 
Ctni»drn Pat. for the Oppn'iite Party. 

JU DOMKXT 

llOLMWOOi), .1. — Thin a Rule calling 

on the nppuMto ptrty to shnvr enusa why 
the «ee<nid appeal should not bs sdnitted 
oat of time and registered on the ground 
that the time taken in the infrucluous 
prrweedings in the review matter is 6ona 
jide litigation which would save limitatmu. 

(I appears that the father of the minor 
appliraid died daring the hesHrig of the 
appeal before the lower AppsUate Court. 
The lower Appellate Court's judgment was 
passed on the llth August 19U. The 
deeree waa passed on the 15th August 
1014. There was an application for review 
on the lOtli ^pteniher 1914. The learned 
Subordinate Judge admitted the application, 
iasoed notice and fixed the 7tli Novem* 
her 1911 for hearing. In the meHotime, 
he wua transferred, and on the 7th 
Nurember 1914 the District Judge heard 
the parties in (he review matter and 
wrote a considered judgment rejecting 
the review. The applicants then applied 
for copy of the lower Court's judgment 
and decree on the 30th Novemlwr 1914. 
They obtained their copy on the 7th 
Decemlwr. It is stated that the appeal 
was ready on the XHh December and it 
was filed on the 14th December. 

Iti showing cause, the learned Vakil 
ha*i relied upori the finding of the District 
Judge thit all ttie grounds taken in the 
petition for review were grounds of appeal 
nnd the ruling ;n At\annlli v. OotMor 
(/Bare'S (11 has been relied upon. SVe 
entirely agree with that ruling, and if the 
grounds f>r i‘eview were only grounds of 

(l) 15 C. 
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UL V. MAMOAT fUI. 

Appeal we should C6^tain1y bold that the 
applicants can claim no exclasion of time 
on the ground of h na jidi prosecQtioo 
of civil proceedings. Bot here the fourth 
ground taken in the petition of review 
M obviously a good ground for review, and 
the learned Subordinate Judge must be taken 
in admitting the review and fixing a date 
of hearing to have held that there was 
such A ground. We have been referred 
to the case of Unhtu<hi hut v. Da* 

>''hfitUrJic (2) for the proposition that a 
mere routine onler registering an apphca 
tior. for review does not constitute the 
honajiilt prosecution of a civil litigation. 
Thai also we nro prepared to concede. 
But the facts of that case were totally 
ditferent from th facts of the present 
case. There the application for review was 
otxlered to be registered l>y the Judge 
who dUmiMed the suit, and the Judge who 
succeeded him when he was on leave 
refused to hear (lie review and a great 
delay tjok place in parsing the order 
dispiiasing the review. 

It ie further contended that laohee after 
the dismissal of the review in nut ioimt* 
diately filing the appeal, would aUo deprive 
the ap.olicante of the benefit cf eection 
14 of the Limitation Act xnd certain 
remarks of Mr. Justice S^lookerjee in the 
case we have just referred to, are relied 
on. But those remarks being considered, as 
they must be, as a whole, do not support 
the contention. The learned Judge recalls 
the words of an eminent KnglUh Judge 
where he eays. for myself ] aayempha* 
ticilly thit this discretion ought not to 
be crystallised, as it would become in 
course of time by one Judge attempting 
to prescribe definite rules with a view 
(o fetter other Judges in the eserciee of 
the discretioD which the Legislature has 
permitted to them, What i» sufficient 
cause and wliat is reusouabla time for 
filing an appeal must depend upon all the 

circumstances of each particular ease cir* 

cuuLstances which must neeesoanJy vstv 
greatly in different cases." 

Now the Uohe4 which is here com- 
plained of is that the minor applicants did 
not apply for enpies necessary for their 
appeal until 23 days after the review hod 
t ^2) 10 a W. N. 98ft 8 c. L. J. 83.0. I323.| 


been rejects I, and the eiroamsU*ices whieh 
we h.ive to take into ein'<iderat ion are that 
their father had died in July or August 
wheu they were minors, their only goardiaa 
being a lady, Gonrihari Bewa, and they 
resided in an out of the way village named 
Bara K'handu in (he Cendrapam Sub-DivJ* 
sion of District Cuttark, and we cannot 
say that 2'i daye was at all an unreasonable 
frme for them to procure some gentlemen of 
their own neighbourhood to proceed on the 
long and troublesome journey to Cuttack 
and consult Pleader.s, then come hack and 
raise the necessary funds for the copies and 
do all the other necessary work that hnd to 
be done before (he copies could , be 
obtained. 

>Ve think that this is eminently ;!a case 
whei'U our discretion should be exercised 
in favour of tho applicants, and we, there* 
fore, make the Rule absolute and direct that 
the appeal be registered and put on the 
board for hearing under Or^ler XL I, rule 
2, Civil Procedure Code. This being an 
indolgerice we do not allow any costs to (he 
applicants. 

WaLgeLCT, J.— lagiee. 

UfiU mode a6nlttfe. 


ALLAHABAD HIGH COURT. I 
Sa:oxp Cjvjl Acpkac No. IJJl or 1915. 
November 1, 1915. 

Sir Henry Richard*, Kt., Chief 
Justice, and Mr. Justu-e KafigUti. 
MUNt^Hl LAIj — P i.AOTirr — A ppklukT 
rfrmr 

MAXGAT RAl — Derfi.SDAMT RAsroyDSMT. 

HO/ /ot# rfif/y 

«><i*y.rfccrfr. ,/ ntn be pu'cs— Ce«W Pf 

ocnen. 

la • suit UQ « mongdjTC for sslo of tbo 
property sgsinsi tfao »o>i of (he exvcuUol of (b« 
•norte^irr. tho mortgage w$ not proved lohare boos 
duly 

<ba( u>«ler the circomslsoees no lieipls 

mouey-Ueeree coutd begive*. insisiuch 0 * is *«»*** 
entirely chuRKe Ills c«ii$e of set ion. [p.TO? col. J.j 
S*'Coiid aui*eal from tho decision of tl*® 
Addidonal iJj^ihct Judge of Sahirsopur, 
dee«<l (he 4tti iUy 1915. 

The Huu'ble Mr. Ovkui Pmsad, for (b^ 
Appellant. 


IKDIIN CASBS. 


mxxxi] 

JO HiRIItrDDlK V. JHAH6H&SA KiTR. 

Jl'T)(?Mt3 NT.— TMa appenl an««»« 

>ti on fi’oO of a morf. 

ffflffe WAS Hy Oovmd ar><4 Ath*M. 

Thfl *o?f U a *nii (for aale of ihp m<'r* 
ffavaH pmp^r*y) aeainat (ha aona of Hor’a^ 
who »• now* (^oroaRfd. Both ConH« 
hay« .di«inU»ed the sG)t. o*>«n th* 

iTToond that the mortpaire wa« n'^t t'wvo'I 
to have been exeoated aerordm? to the 
provisioae of the Transfer of Property 
Act and, rermdfy, on the jtronnd that no 
leyal neceasity was proved. Aa to the hr<i 
point, it ia contended that t lie plaintiff should 
have had a further opportunity of pro vine: 
the due execution of the bond. The 
Court below haa dealt with thia point ami. 
in our opinion, the plamtifP ouo^hf to have 
coma prepared to prove hi« rn«e, We have 
looked into the record and we »ce that it 
never waa aneffeated that the wifne<« who 
was produced to prove the bond went Imck on 
hia previoua evidence or U^l committed 
perjury. He proved the pla intiff V care 
prime /enV, bat when ha waa cr»»«a* 
examined aa to the particniar mode in 
wliioh he had witneaa^ the bond, the 
fact was diacloaed that he had not aeen 
the exeentanta actually aiprn. The ffndinff 
that there was no le^ral neceaaity, ia a 
Undinp of fact and is eqnally fatal to the 
plaintiff'a suit aa against the aona of Govind. 
ft ia contended that we onelit to wrnnt 
At leaat a simple monev-decree. There 
•re aeveral nhjech'ons to this. In iUp first 
place, the suit was a auit for sale of 
rrioflaraged property. In order to give a 
simple money* decree, wo should either 
amend the plaint or treat the plaint aa 
amended. It [n not » suit for mnney- 
Ip the neat place it 1^ aonght now to 
h aiiupls money*decree (not ngainal the 
executant) but agralnst hia nona. 
thie would be an entirely new cause of 
setion in which there might W entirely 
Jjffwent defence. In oar opinion, the 
^admga offset conclude the appeal. If 
“accordingly dismieaed. 

ifpprul disim’seed. 
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HALPUTTA HTHH nonRT. 

Crrit. R"tr N’o. *>39 op T ' i. 

Msv 15. 1<I|1. 

.Instice Sir Asnt<*^h Kr., 

and Mr, .r««ticc Rporhf'rdt 
<>Vf MAXIRCDDIV—Drprvn AT \o 1 — 
rETirmsFR 

JXA.SFXPRA KATH BASU— Pim'ctjft— 
OrpoaiTt PiRTV. 

• , ♦«»' *■)'. I‘ 'f' ' ^ ' 

{n/ ifm-l * •;. ' 'i 

Jn>« • >*, if ^ , 

An ''Witcr of n intll |nuMi>.r«liip 

Ai/rc#in«*n( wi(krn<« im i>i' tjig 

• 11(11 t.u*inc*<. Till' mill «as i<> W l»v i|j<‘ ririji 
ihti^ I ••n«(i(ui^il uii«4mU. >iitipliVi| I»v 4im<> 

nf llii' |i.»nncr»awl ik*' |ir«*Kt9 w« ii‘ ro l^*•^^•jlMH» *1 
Sn pr«i«^i''n4 A m.h iu'.iiiMli'.l fnr 

nf »k** p«*^nAi^hin. f»>r iir«»iiMii« ftml O'l* 
iiw*i»k*oial O'lji'f* 1^11 rinr Hi** ni'mli'm*^ ''t 0*f« 
liHffSrin*! Ikr n* '•••'» iff mirrhuW fi.on Oir m,.|,A|. .,f 
thi' mill lii* rivli< <«fl«' a«i<I •>! iIi^'miM mi 

i)»K*»K'in an*l •ik^il ill'* ln•lnl-'l« «f »hi' Tiriii f«i|* i.*. 
«srtv»rr of ilsms^rA* f*n* ArN-iiiuti.ni of il*.' mill' 

'Mr Ml* sHira* Wfl* imiii'»ft!n. 

• Iilr rirhrr if ♦li'* m»ll Wrsfui' |*Sfl «f ♦1“' rn»'hi'‘i'. 
»Mp pi^pcHr AT oA«Hiuio<l |A la* rl.'* pronto tr 

<»f iho AWiicr, Tf. TOS, caI*. I A a ,1 

Rule grar>tcd on the S^tli Kclmiary lOU 
affainsl the judgment of the Small Cunse 
Court Tudoo of Sealdah, dated Iho 2drd 
Janonrv lffl4. 

Bflhna R»'wt) yfo.iuttuhir and FTori- 

Aur PitttM for the Petitioner. 

Rabn ^foirw'VAe Autft ff'Ui. for the 

Opposite Party. 

JCnGMEyr.— ^e are invited In this 
Role to set aside a decree made hv a 
Small Cause Court Judge in a suit for 
damages for u«e and orcnpatioii of a 
tofrlett min. The eecond defendant. 
Gopnl Chandra Ghosh, was the owner of 
the mill. On the 5th February 1 1^10 he 
entered into a partnership agreement with 
two other parsons in respect of the indl 
buainees. It ia not necessary for our present 
porpose to set out at length the terms of 
thie agreement- It is sufficient to state 
that the mill was to be used by the hrm 
thus constituted; cash was to be sapphed 
by one of the partners and the profit a 
irrre to W* distrihofed in certain procArtions. 

On the 7th Jrne 1012. ft s«it «'as 
inatitnted for dissolution of the rfiTtncr. 
eh ip. for accounts and for incid^ntcJ voUefs 
During the pendency of this lihpnti'ii, 
po the 17th Janemy 1913 the present 
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plaintiff purchased the right, title and 
interest Onpal Chandra in the 

mill in q testion. He subsequently insiitaUd 
this Suit against the ruembera of the 
pirtoership Hrm for recovery of damages 
for use and occupation of the mill. The 
Small Ca se Court dge has decreed the 
suit. In 0 r opinion, the s<iit as framed 
is not maintainabU and the plaintiff is 
not entitled to the reliefs he seeks. 

One of the matters in controvert/ between 
the parties is, whether the mill became 
part of the partnership aasetH by the deed 
of tho &th February 191U. On behalf 
of the plaintiff the position has beeo 
maintained that although the firm became 
entitled to U‘<e the mill, it continued to be 
the privAto and separate property of Gtipal 
Chandra Ghosh. It is not necessary to 
dispute the position that property used by 
all the members of a partnership ft>r part- 
nerahip purpo^^ea, is not necessarily part 
nersh ip property. Two illustratume of mills 
used by partnership firms may be mention- 
ed : lioOOuon V. Arhton (1) and / 

J'illinff {2). In the first of these case*, the 
owner of the mill and iu machinery ad- 
mitted two persons as partners. A ques- 
tion subsequently arose, whelhei the mill 
and the machinery had become part of the 
partnership assets. U was proved that 
the value of the property was entered in 
the partnership books as the amount of the 
capital of the owner, and all additions and 
improvements daring tbe partnership were 
made at the expense of the firm. Sir 
George Jessel, R., held that the pro- 
perty had been proved to have become part 
of the assets of the Krm [see al>«o HiiU v. 
Fark^r (3)]. In the present case, the ques- 
tion whether the mill had become part 
of the assets of the 6rm, baa not been investi- 
gated; but it is immaterial, because in 
either view the suit must fail. If the mill 
were constituted a part of the partnership 
assets, namely, as eontribotion of capital 
by Gopal Ciiandra Ghosh, oue of the part- 
ners in the busines**, the plaintiff, as pur- 
chaser of his right, title and interest, has 
not acquired such a title as would enable 

(I) (IS75) W Kq. So; U L. J. Cb. 54i; 93 L. T Sfl- 
24 W, K. HT*. 

{‘it l«MJ * DeU. J. 4 SB. JAfi 46 £. R. 699 . Us 
R. K. 46. 

^S) 7 Jur. (h. e.) 83S; 4 U T. 74A 


him to maintain a suit for damages for 
use and occupation against the other partners 
of the hrm. If, on the other hand, the 
view be adopted, as has been sought to be 
maintained on behalf of the plaintiff in this 
Court, that the mill continued to he tbe 
private property of Gopal Chandra Ghosh, 
the position of the plaintiff is clearly hopeless. 
He, as porchaw of the right, title and 
interest of GopG, cannot take up a position 
with respect to the property purchased hy 
him which could not have been taken up 
by Gopal. N<iw from the partnership 
deed it is plain that Gopal placed tbe pro- 
perty at the disposal of the firm, which there- 
upon became entitled to use the mill for 
the purposes of this business. There can- 
not be any dispute that there was ampis 
C'insideration for this agreement, Gopal 
could not have turned round at any moment 
and claimed damages from the members 
of the firm for use of the mill which be 
had placed at their disposal. The plaint- 
iff stands in no better position. He is 
accordingly not entitled to maintaiu this 
suit. 

The result is that the Rule is made 
absolute, the deor«e nf the SmnH Caoss Coart 
Judge set aside and the suit dismissed with 
coats of both Courts. We sssess the hesr- 
isg fee in this Court at three gold moAurs, 

RuU mods o6<o ufs. 


BOilBAT HIGH COURT. 
Omioihal Cfvit. Ji'SHoicrroM Ssit Xo. 209 
or 19.4. 

July 10, 1910. . 

Preamf: — Mr. Jnstice Beaman. 

LADEABAI— PLAi^nrr 

rertui 

NAVIVAHU— D^rsKOsKT. 
rr«w# Aft {II of lisei'i, f, 6 deetar«tion flj- 

0 / faet—Contr<ut 

lomtUr mUrtpretfoialiM of fact^tioUiU^ V*'** 

mUttprtmi»tii*9—IIiortprt»ontation of fMvrt 
Aft {IV I of 190S), *. 1?— 
fromititig fo Ac acme cft »a futurr, if rsp*** 

tretioH. g 

Where a pereen set epert e som ef ft* ^ 

tVe beneSt qI bis nephew and the nephew's wife 
l»rovi«led lhal they were te enj«y tbe iot*reit oiW 
M 4 Ch or until baviog atinined years of drtCT«i»« 
tUuk elect to eepainco from him anil w»>em 
reioiood posses ion nod eencrel of tbe fnud. soojrc* 
only to the intetests of lue «as<M* 9«e fraMia 1(1 
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ffrid, tttti iber« wu * c\c%t &n4 aufieient «tecUr«> 
tioB of (roftt witbio tUft mo«niiipof sMiion 0 <*f iIm 
T nuti Ao( i&d ihti tbM* was n'o of trankfomnc: 
pemissioo inaaronob at the aoehor of tho tru'a 
was himielf eba trasteo aad the pro|iortf wastiM.'ci* 
fled, the iotoaded beoofleiariet were speciflH, a>i4 
(be porpoeee of (be tr^iiC were ipeeifled. (p. 7U% 
oo(. 10 

Where there wata misrepresentation ot fact, dio 
relations of the parties in Law wouM hav'e t» W 
determined hf assQming: that the fact was a* it wae 
reMeeented to he. [p. 71 i» col, I.] 
iBOOSerioff into a contract or CndMcioi? another 
pereoa taaciiif one should mia^presen' a fa 0 . 
(hs coixtraoS between bicn and ths pnrs<>o sodevcirrcl 
shall be bated in law upon the ^muml that ibe fuel 
eo Biee presented must be mail# rood bp the (■ortp 
lB\arepraaenti&fr it. Whereas if it (a merolv a 
repraientatinn of future intention, it is then nnir a 
soatraet and can eulp be proved as aeontrart. (,p. 
718.001. 1.} 

Whste, therefore, there was a represent at «o«i bp 
eas H that one L wae (he adopted too of H and 
itwaa apoD the foirU of (hat rvpres^nlachwi that 
(he plaintiff married L aod where L died after M and 
£'i Widow sued for the propertp of H: 

fieM. that (he repiesenlation should be made tf*»>d 
and that, therefore, L'» wklow was eotitled (o ibe 
pcopsrtp. [p. 714, col, l J 
A dnoumoBt which Is simply a promise (<» dn a 
oertaia act in (bs fulure or is an offer to ho completoil 
when aoertais marriage (akes plaee. docs noc ^niie 
M|iatntioo. [p. 7*4, col. i.] 

Meters. Fr<p/(a, Kanffa nrid T*trap^rernl<tf 

for the PUintiff. 

Messrs. Mtrsa and Z>e«a/, for the Defersd* 

SQt. 

JUDGMENT. — Ir. this nait the plaintiff, 
tAdkabhi, widow of the deceaa^ Lalji 
Valj,i, toes Napivabu, widow of the deceased 
Haridha Dharamsey, to recover froo her 
ll) the entire estate of the said deoeneed 
Her idee Uharamsey; (^) specific nuis^ of 
Boney; (3) ornameiiU, 

The plaintiff's allegation pat shortly is 
that her has band La) ji survived the deoeaaed 
Haridaa Dharatzuey, andnpnnceriaiogroando, 
which 1 shall have to give more in detail, 
^ id law bis sole heir; that she, there* 
fore, the plaintiff Ladkabai, on the death 
of ber boaband LaIJi is entitled to a 
Widow's estate in tbe whole property, 
fforther, she eontenda that by a writing of 
the 3Ut of October 1906, Haridas Dharam* 
•ey declared a trust of Rs. 20,000 in favour 
of herself and her husband, to which in 
.Wot she is now entitled. As to the 
•puciBc earn of Rs. 5,0X1 and tbe oroarojols, 
the termer u admitted; and a bnnt the Utter 
J need say notbiog in this judgment. 
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Should it be nereaviry tn go into that point, it 
would be more pn>perly Inquired into by 
the Colli in i^'iioiier tliaii hi the main part of 
this trial. 

In nr«ler to under<tnrid tlie position 
oerupietl by the pUintiff and Ibe (lefeiidunt 
for (he purpnsea of this litigation, it is 

necessary fo «iy that IhriH* weie live brothers 
Vnlii, .Meghji, C.inji, lluridus and Narscy, 
a»'«ns of one Dliaiain.sey Nainlji. Itis C'lmriioii 
groiiiK) (hat these bt'orlier^ i^rpaiatecl. All 
the brothers are now d^nd escept Naisey. 
Lslji was at the time of his nviiTiage the 
a<de Kurvivine aoii of Valji. He married 
the plaintiff, (hen a mi nor, in the year 
19^. As (he plaint is framed, it wll) be 
•ceil that the plaintiff has conlencled that 
her husbatMl’K father Vulji reunite^] with 
HaritUa ami that Karidas had adopted her 
liu«bintl Lalji. Treating (li«<e as mere 
nuestioiii of fact, it is xulllcient to say (liat 
no evidence wArth consideriiig has been 
laid before the Court to anbutaiitiate either 
of them iind tliat the plaintiff, long before 
the (Hal had emiclnded, ubaixloned both the 
Contenlions. 

Karidas died on the 23r<l of M irch 1912 
and Ldji, the huslmnd of the plaintiff, on 
the llthof July 1911. Haridns had married 
four wive* in all aod liad got into eon* 
siderable trouble with his caMe over his third 
marriage. There can be no doubt (hat he 
would have fnncHl much dilficuUy in pro* 
curing a bride fur his nephew Lalji, the 
hrtsband of the plaintiff; ami 1 think it is 
proved, were it necessiry to prove anything 
of the kind, that Haridas was on the bent 
of terms with Valji. (he father of tilji, 
and had long I'egarded Ldji himself with 
great aff»w(inn. It is not sug.(estcd that 
the aenttuienU entertained by Karidas to- 
wards Laiji had changed in nny way before 
the death of Karidas. Koch considerations 
only become material in dealing with the 
question ot the probtbility or otherwise of 
the proioisea allege I tu have been made 
by Raridas to the mother of the plaintiff 
in consideration of (he marriage then in 
conteioplation between the minor plaintiff 
and the minor Laiji. 

The sobstantUI point is whether any of 
these representations or promises, as alleged 
by tbe plaintiff, were in face mode, and^ 
if so, whether they are now binding upoq 
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r.Apk'AnAt r. kativaui*. 

thi) or Ima lieirs and repre^ntatiTes. 

Th« r)ei?otiation!« for the marfiagre of 
t.vlkahai with Lrilji took pHoe early 
iti the year 1905 and the betrothal was 
iinally broui^liC about, in coimectiuri with 
wbirh lO^hibit D ndiaittedly parsed 

by Karld:i4 (n Rataiil>:ii. the lui’lher of 
UndlcKbai. Herein Haridas enen^ee to p’ive 
ornnmenti* of iin^pcciHed value to the bride 
iind in addition the sum of He. 5,000, the 
interest upon which was apparently intended 
to be spent in procuring further ornaments 
for the bride should the marriage be 
postponed. On the 31st of October 1905| 
iilihibit 0 was paaaed by Hand as to 
Hataiihiii, and that is tbe dnoutneni which 
has given riae to the greater part of the 
discuMaioii in the prs'^ent suit. Thera are 
rival theories laid before the Court con- 
cerning this document. It is alleged on 
behalf of the defendant Navivaho that it 
WAS no more than a penalty bond exacted 
by llntanbai from Haridns because he had 
failed to act up to the promises contained 
in Lixliibit B. It is in a measure common 
ground that llaridas had taken a sum of 
enmo Rs. 2.0u0 from Katanbai and that 
this sum AS well as certain ornaments, which 
he appears also to have removed, had to 
he made good to her. But there is nothing 
in Exhibit C wliich gives the least colour 
to the suggestion that it is a penally 
bond. It hegins by declaring a trout of 
Rs. 20,000 in favour of the young married 
couple. They were n)t, of course, actually 
married at tbe time, bnt in the ca«te be- 
trothal is ragaided as virtually equivalant 
to marriage. The latter pari of the document 
is, on the face of it. in the nature of a 
Will. It appoints Lalji the sole heir of 
Haridas in the event of Haridaa having 
DO nutoral son of his own, and it stales 
that in the event of Lalji so becomiog the 
sole heir, he is to take the entire estate of 
Haridas after the death of the dkeHi. 

Whether this is an accidental repetition or 
whether the second dAoni really stands for 
dAun»tfKil and denotes the defen lant 
Navivaiio is a very debatable question, (n 
the event of Haridas having a natural son 
born to him of this Navivabu. the defend- 
ant 10 this suit, then a like provision of 
. Ri. 20,000 k to be made for that son Aod 
, the entire estate is thereafter to be divided 
equally between him and the pUintiff'a 


husband, Lalji. The defendant’s contention 
is that this document being merely a penalty 
bond was afterwards cancelled by a writing 
(Kxhihit 9 in this case) of the 17th 
of December 1905. The plaintiff, on tbe 
other hand, coi>fends that Exhibit . 9 
is a forgery and that Exhibit C never was, 
and n»ver was intended to be, cancelled. On 
the l^tli op 5Iay lOOd, shortly before the 
marriage, Exhibit F was passed by Haridas 
to Ratsnbai. Herein Haridas declares that 
Lalji, the bridegroom-elect, was his adopted 
son. Thereafter it provides for the payment 
of Rs. 5,000 referred to in Exhibit B. The 
latter pert of the document appears to me 
comparatively unimportant As to whether 
Exhibit C was cancelled or not by the 
writing (Exhibit b), much might be 
said on either aide. Exhibit C itself 
cancels Exhibit B and makes much more 
liberal provision for the bride and bride- 
groom than is made in either Exhibit 6 
or Exhibit P. 1 think it would be ahsurd 
to argue that Exhibit C coaid possibly 
be, in any true sense, a penalty bond. It 
is, however, legitimately arguable, I think, 
that it was cancelled in view of the later 
document (Exhibit K), For if the statement 
with which that document opens he true, then 
it willl>e (antaniount to saying that tbe bride- 
groom Lalji was in law entitled to the entire 
estate of Haridas Dharamsey, subject only, 
of courie, to the poxsibllily of another son 
or sons being born to Ha*ida«. Except 
then fur the trust of Rs. 20,000 declared 
in Exhibit B, all the remainder of Haridas' 
intention, therein more elaborately esprecs* 
ed, would be equally brought ab'^ut by the 
mere statement that Lalji was hie adopted, 
and at thu time hit only, son. That, 
then, w uld leave in dispute no more than 
a sum of Rs, 5,000 as mentioned in 
Exhibit B. So that it is not incoosis^eo^ 
with reason, in my opinion, to enufeod 
that having regard to Exhibit F, it i» 
quite possible that Rat\nhai might have 
consented to cancel Exhibit U. B 
Iiowvver, an extremely doubtful p'lint 
whether in fact «he did so or not. Firtt 
it IS to be borne in mind that tb** 
cancellation is supposed ti have been made 
as early as tbe 17th of L).jcember, th^* 
is, nearly six months before the exeoot*®* 
of Exhibit P; and it certainly see'os ^ 
me extremely colikely that a mother, wbo 
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VSb to ftnd zeftloQs for hor minor 
dragh tor’s interest &s Fatanbsi in proved 
to bsTd b€on» woqM bnve civen op so 
vslosble a paper as Exhibit C merely 
npoo the chance of Haridas eteentinfr ni 
4 maoh later date eoeb a paper as Exhibit 
P. Kow, when we turn to Exhibit 0 
itaelfi there are many ^ircunetancea of 
inepioion attending it. Ratanbai lier^If 
positively swears that she never signed it 
and that it is a forgery. It appears to 
have been preceded tlie day before by tlie 
draft Exhibit 10 in this case. That draft 
ia altogether of a different tenor and much 
leu comprehensive than Exhibit 9. ExhihiU 
9 and iO are written on two different 
pages of a hook^ a large part of which 
is blank and between them comes Exhibit 
a memorandatn of receipts of betrothal 
praienta by Ear id a a Oharamsey. Of ihe 
genaiaeneAs of that paper, there can be no 
doubt asd it most have been made some 
•[ght or nine months before the impugned 
Kibibite 9 and 10. It is diScalt to 
tinderstnnd, therefore, bow it comes to be 
sandwiched in between them if those docu* 
taeots are genoine. The only guarantee we 
have of tbeir gatiaineness, is the testimony of 
Ohhotalal, whn la engineering the whole 
CMS for the defendant. It will bo a 
wte of time to particularise por- 
tions of hia evidence which warrant the 
•weeping concluaion that he is utterly 
•nworthy of credit. He is a man who, 
whether through aelfduUrest or through 
•ny other motive, is evidently thornuohly 
Mtrathful and prepared U> make any 
•tstements which occur to him as likely 
w an P port the case he is interested in 
tnahmg good. I certainly should not care 
decide a single contentioqs point 
upon the evidence of such a man. 
"ow there is plenty of HarWae* own writing 
the record, and though wo i>ave no 
•*Pert teatimouy here, it was stated by 
uneel and not contradicted that that 
is* to sny no more, an aver- 
vernacular script. Where- 
« the writing of Exhibit 9 which is 
to he Haridas' writing is so bad 
the highest skill of the Court 
had to be spent upon it. Xo 
them had to fake it lo 
... I wt to ttientioq the attempts made by 


my owu interpreter. Mr, Kanga, to settle 
th# words in it. In the circumstances, 
1 think any Court would hesitate long 
before trusting to Auch a document oa 
proof of a fact so favourable to the intereAls 
of the defendant and s<» damaging tu the in* 
tercsta of 1 1 1 e pU i ri t iff i i> t h Ia eaxe. Acci ird i n g 
to Exhibit 9. Haridas k made to appear 
to have aafiatH^t] Ratanbai in respect of the 
money ami ornament'i which she was 
demanding back fnnn him, Theieup<»n 
she ia made to declare that the writing of 
the Hist <if Octolier is of no avail and 
torn up; bnt m point of furt, (he writing has 
never been tom op and has evidently been 
very carefully kept by RataTihai ami ix 
now bef*'re the Court. In view nf that fact, it 
ISA little dillicnit to uiMlerAtand the need nf 
making Exhihii 1^. Possibly, however, the 
explanation offered by plaintiff's Cnonsel is 
true that (he opemtiun of that paper 
was meant bi be ronfineU to the sum nf 
Ks. 5,000 now represented by the slisrea 
of the Sirdar's Carbolic Acid Gas Co., 
Limited. There is no dispate about this. 
The defendaut is ready and willing (ohaud 
them over to the plaintiff. 

We have, then, three papers every one 
of which contains reprcAentaficmx partly <>f 
fact ami partly of ititenth n rlourly made In 
contemplation of marriage, and (he principal 
question tbs Court has to answer is: what 
is the effect of any or all of tlieae papers upon 
the legal rights of (he parlies 1" In deAcribing 
Exhibit R. 1 Mid that (he first part of it 
contained a de^'laration of trust. It has, 
however. strenuouOy been contended, mninly 
on the authority of a judg/nent nf my own 
in (bo case of th« Xariel walls 's trust 
|.M<»sc/rrro(i<i#v V. (i) ], (hat this 

lA no declaralinn of trust, nor yet a gift, 
and is, in the eye of the law, i nullity. I 
think, Imwever, that there are broad and 
potent dlstinclions between the (acts 
disclosed in the case of the NnrielwalWs (rest 
and the facts here. Reading Exhibit C, 1 
cannot doubt that there is a .<mfficient 
declamthm of (ro^t within the mounitig 
of se^tim 0 of the Trusts Act. It was 
very different in the .Varfffa* *Wa‘# case, Here 
Haridis Ohara ’usey Ae*s apart a sum ot 
Bs. '2).OOj for the beneht of the yoiiag roarri* 

(<) iu B«»m. h.U. iSo9. 
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ed coQpIe. Bat the liDgnage be n$M» prectudea 
all idea of any intenCion to make a preaent 
gift for, although be opena a ArAa/u in 
favour of these two young persona to the 
amoont of Ra. 20,000, he imaged lately adds 
that they are only to enjoy the intereat 
until his death, or until having attained 
years of discretion they elect to separate 
from him. In the mcattiioie, le retains 
possession and control of th«* fund, subject 
only to the interests of his tettui qne iru»i 
in it. This is, in my opinion, aclearand 
sufficient declaration of trust: the piNtperty 
being sperjhed, the intended beneticiariea 
being specitied. the purposes of the trust 
being specitied; and the aotliorof the trust 
being himself the trustee, there is no need 
of transferring possession. 

Reverting, for a moment, to the much 
contested point of the subsequent cancellation 
of Eihihic C, it is here apporeut that, if 
] am right in holding that this is a valid 
declaration of trust of Ra. 20/'00, it was 
not open to the settlor, Harides Oharaasey 
to cancel it. Bven then, should ihe story 
told by Ibe defendant l>e true in every 
respect touching the making of Kihibils 
y and 10 in this case, the legal position 
in regard to this trust would, in my opinion, 
remain entirely unaffected. So that in any 
event, the plaintiff w< old be entitled to 
recover from the estate of the late Haridaa 
Dhsramsey the sum of Ra. 20.000. 

The remainder of tha document would, no 
doubt, give rise to very considerable difficul- 
ty. Before I deal with that, 1 may pass on 
to what appears to roe the simplest ground 
upon which the case, as a whole, might 
be decided. In Exhibit F. there is a very 
clear representation of fact, namely, that 
Lalji is the adopted son of Buridaa 
Dbaramsey; and there can be no doubt 
that that representation of fact was made 
in contemplation of the marriage of the 
plaintiff with tbe said Lalji. The marriage 
duly took place, and upon a principle 
common to every case, 1 have yet found 
in the English Law books, it would necessari- 
ly follow that if this were a misrepreseotation 
of fact, tbe relations of the parties in law 
would have to be deiarmiued by assuming 
that the feet was as it was represented 
to be. A great number of English eases 
^ve been relied upon in the course of 

tbe a’bTa tix/i fxrtureuHag as^meBts df 


learned Counsel on both eidee: and if 1 
were dealing with Eshibit C, and fisMbil 
C alone. ' should have to go very maob 
more closely into an analysis of the reasoning 
of all the emiueut English Judges reapon- 
aibla for those decisions than I need do upou 
the plain and relatively narrow groand of 
misrepresentation of fact contained m 
Exhibit F. Where the law in England 
has in appearance given rise to most doubt 
and difficajty la on the point of difference 
between representations of fact and 
repreaentationA of intention. Thus, in the 
series of cases relied on by the plaintiff, 
we have expressions of intention or promises 
to perform certain acts in fv/uro in contem- 
plation of marriage, such cases as Lattr v. 
Fiehhr v. ^gnpc (d), HaMtneriUv V* 

Banm pe Bitl 14) and CovevduL v. EatttoMS 
(5), to wliich many m(*ra might bs added. 
In the case of Lifffu$ v. Mow (6), Stuart. 
V. C., appeared to think that there vraa 
a direct conffict of authority between the 
deciaion of the House of Lords in Jorrlen 
V. Monty (7) sod the decision in Jiomfntrtitti 
V. Baron l)t Bref(4). Is the case of /Wen ▼, 
Money (7), however, the question with which 
Lord Cran worth was probably eorcerned, 
was the diet ioct ion to be diawn in law 
between representations of fact a^ 
rapresentations of iotention, and he ioaisted 
upon the welbkoown doctrine that there 
can be no fraud in futvro. In the caie 
before him the defendant, Mrs. Jordan, 
before her marriage bad promised Mf- 
Money tbat she would never sue him oo 
a bond which ehe held and on tbe faith 
of that peomise. Money married. Mrs. Jordeu 
presently mamed herself and »ced upon 
the bond. The question, which tbe 
of Lorua had to answer, was whether 
Money was entitled in equity or in law 
to any relief and the deciaion of 
majority (Lord St. Leonards dissenting) *** 
that be was not. Misrepreseofatioti pw ^ 

ti) (‘Ag 1-82 h. J. Ch. 365; 9^ 

(*. a 1 IPO ? L. T MW: 1 1 W. R. 346; 1 K B. 

E. g. 1; 184 £. R 7w. - 

(а) liadij I Q. B. 466; 63 L. i. Q. B. 202i TO ^ *• 

2ZU A2 W. B. 800; V R 165: J. P.i-96, _ ,, 

(4) ( li C. * F. 46j A E. B- 181*1 «** *• t *? 

(б) (JS78) J6 Eq. I21j 42 L- J. Ch. ll«j ^ 

T. Ms 2] W. B. tie. r T 

f«) (18621 8 Giff- W-. e Jer. {v. • 1 J ^ ' 
846; 10 W. B. tl8; £6 E. B. S44i 188 B- B. p * 

(?) (1664; 6 H. U'C. 186, 88 L J. Ch. **66, TO*- 
tea; m b. a. iie. 
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M A gtY>QD<.l of roliof wa9, in the opinion 
of Lord Cran worth and the rnajority of 
the Judaea, confined to raisi‘epre’<entAtion 
of fact. Miareprraentetion as to future 
ioteotion coo Id, at be9t> be uo moi^e than 
ao inchoate contract, or perhaps even a 
a contract of which ti<ere might 
be a breach, but il would only go the 
length of the legal doctrine laid down with 
ooetooiary terecnesa and luridity hy Lord 
Manafieid in the care of Mon tli'tri v. 

(8). Lord C run worth, in arguing 
theqoefttinn in the Houae of Lc»rd«, raid that 
tbeeubatantial point for con»<ideration waatha 
difference between repreren tat iona of intention 
ainl repreeeotationa of fact, a ml he Hdde<l 
that a repreeentAtion of fact ia a contract, 
while a re present ntrrn of irttention ie Twit. 
That ia a very cornpendioua frrm of 
expreeeion, bat what the very learned Lord 
zoeaut doebileae waa that he who mix re* 
presents a fact in ary transaction, must he 
taken, for the purposes of adjusting the 
eDbsegaeot legal relations of the parlies, 
to be boQnd in law to make the fact fix'd 
ae be misrepresented it to be. In ••ther 
words, that in entering into a contract or 
iuduoing another person to act, if one 
shoQld nierepresent a fact, then th* 
contract between him and the peraon >0 
deceived, shall be ba«ed in law upon the 
ground that the fact so mi^reuresented 
must be made good by the party misre* 
pressniiog it. Wheieas if it is merely a 
representation of feture intention, then at 
best it ie only a contract and can only be 
proved ss a contract. The difficulty in 
this case doobtleas was that the contract 
between Mre. Jorden and Money did not 
*atiefy tbe reqairements of the fourth 
seciioo of the Statute of Frauds and, 
therefore, could not be proved as a contract- 
In all the casea 1 first enumerated, there 
was a good rontracs under the Statute of 
Frauds, and, therefore, the question the 
Courts had to answer was much simpler 
^d a totally diflerent question. In the 
c*ee of v. Banm De Biel (4), 

sor instance, thero wsa a writing which 
^e Court held to satisfy the requirements 
^ ^ the Statute of Frauds, and in that 
^tiDg there was a promise, which being 
®ade iu coutem plat inn of marriage and 
(1760) 1 Blade W. d68) 06 £. B. m. 


the marriage (hereon taking place, the 
Court held muNt be duly perforised. It 
iH clear, then, that there was really no 
conflict of principle whatever between 
v. Barof fV (4) and Jonhn 
V. (7). Intheca^L* of MaifiHson v. 

( 9 ), there were facts similar to 
lh» fieU which might be tliMught (o etist 
here if the hitter part of Fxlnhit C be 
regarile<l as n Will. There the suit was 
by a hou^'keeper (o recos'cr on a writing 
which WBH in (he form of a textumentary 
dixpo^ilinn hix property by her old 
mnsier in her favour Unfortunately, it 
wa* not duly nttested ami could not be 
proved as a Will; and the greeter part of 
the judgment of Lonl Selbnrne in the 
House of lx>rdx is devoted to (he 
examinalinri of the doctrine of part perform* 
ance. There was no doubt hut that the 
deceased Aldeoon had pi'omissd tn bequeath 
u certain part of his property to his 
house keeper Moddison in return for her 
1 )iig and faithful servicea, but insKmuch 
ae the writing von Id not l>« proved as a 
Will and intrinsically bore no relation 
whatever to the services of Mnddison 
already performed, the rensori for the 
decision appears to have been that the 
part pei*formancc could not be connected 
with the imperfect promise. So that in 
that case, tho H<sase of Lords rejected the 
plaintiff's claim. Had. however, tlie writing 
been directly connected with th« services 
rendered, it ippeara that the decisrnn 
would have Iwen different; and in any 
event, the general line of reasoning would 
be different fnnu that which is always 
followed in cases of alleged promises made 
in conlemplatic'iJ of uiairiage- Where such 
promises can be duly proved under the 
Statute of Frauds, tbe fact that the 
marriage takes place has, I think, inveriably 
been held to complete the contract and 
the Court would then enforce performance. 
There nay be special cases on the facts, such 
as the very recent case of In t 4 Fietcus 
Fnrinn v. Firk»e (10), where the Court, 
nnt withal ending there was a writing sug* 
gesting an intention on the part of some 

(»J (1 SS3 » S .C C. 467: L, 7. Q. B. 7.<7; 49 L. T. 
.Witil W. R. M<0;*T J. 

UO) (1000) ) ca. Sdh 69 L. J. Cb. ldl| 49 Vf. It 
20Qi 01 L. T. 749. 


714 


INDIAN CASES. 


LAX>EiBi] t*. KATIVAHl'. 

third pev^^on to ^ive conaider&tion for tha 
contera plated fPArriaffe, yet hoM% that it U 
not sufficiently specilie to be re^rded a$ a 
contract. 

No difficulty of the kind could arise ir> 
the present case. It will be observed, 
however, that where there is a raiarepreseu* 
tation of an existing fact in conaequenre 
of which a marria^^e is brought about, the 
person making that misrepreseutatioi) would, 
on the principle of any one of these cases, 
be equally liable in law or in equity to 
make good his false representation. That 
is to say, in the present rase, if HnndHS 
represented that Laiji was his adopted 
eon, although in fart Lnlji was not his 
adopted son, and thereby induced (tatanhni 
to give her daughter, the plaintiff, to I niji 
in marringe, KHridas would be held bound 
to make good the representation on the 
faith of which the marriage had taken 
place. It ie true that in this particular 
case it would have been impossible for 
Uaridas to make go<Kl his represeniation 
since at that time Laiji was an orphan. 
He could not have adopted him even had 
he wished to do so. but 1 apprehend 
what the law means is that all the rights 
and privileges of the parties shall Im adjusted 
in law at though what had been elated by 
Haridas had been true, and this adjustment 
will be es binding upou every one seeking 
to taka the estate after Hand^ in the 
character of heir or legal repre- 
sentative as uponHaridaa himself. If I am 
right ao far and 1 entertain no doubt what- 
ever upun the point -then it is clear that oo 
the death of Haridas in luld, Lalti was en- 
titled to eacceed him as hie sole beir and in 
law moet be taken to have dour so. Oa the 
death of Laiji in July 10 3, bis widow, the 
plaiutiS, takes the whole ]ife*estate. At pre- 
sent that life-estate is in the hands of the 
defendant, Navivahu; but had the fact repre- 
sented by Haridas in bxhibit F, bra n true, it 
is clear that she would Lave been entitle ! to 
no more than maintenance and to that she 
appears to me to be still entitled. 

If 1 am wrong on this point, it will be still 
necessary to consider tb© latter part of 
Exhbit C. In this country, we are not fac«J 
by the same difficulcy as that which pressed 
upon the Boglish Coarts in such cases a.s th:tt 
of Jordan V. ilonry (7). The fourth section 


tmi 


of the Statute of Fruuds has been repealed so 
far es India ta concerned and has no operation 
here. But it is contended that the latter 
part of Exhibit 0 is really in the nature of 
a Will and, therefore, cannot he proved 
since it is attested hy one witness only. 
Jt is not, however, as a Will that effect 
is sougH to he given to it. There can 
bo no dr.ubt but that it was a de- 
claration of intention, or it might be called 
a representation, by Hnridais with the object 
of intluericing Rntanbai to give her daughter 
ill mern'age to Laiji, Harrdaa* nephew. Even 
were the Statute of Krnud.a in force here, 
(his writing would fnlKl the requirement 
of (he Lurth sertM*M, imd 1 ranrmt 
see why it should not !>« used for f^uch 
H purpose. And such a purpose only, 
altlK ugh no douU i>ff(ct could not be 
given to it na a IV ill. It is net open to the ob- 
jection wliich proved fatal to the esse of Mrs. 
Maddbon, Wause it is liere expressly con- 
nected with the contemplated marriage and 
the coiitemplnted marriage did in fact take 
place. Regarded, then. as no more than a 
contract to do certain acts, as for example 
to make Laiji (he sole heir of (he promisor, 
Haridas, in the event of (he marriage taking 
place, it would become a complete and valid 
contract upc»n the marriage being solemnised. 
And I see no difficulty in following the prac- 
tice of the English Courts in such cases and 
directing any of the heirs, executors or lege) 
representatives of the deceased Haridas 
(hereon to convey the whole of his estate in 
their Hands to the heir so de.vignated, that 
is to say. Laljt; and Laiji being dead, bie 
widow, the plaintiff, would fake after him. 

Ubo^ been objected further that Exhibit C 
ie madiniseable in evidence for non -regis- 
tration. li 1 # not, however, an insfromeot 

which, aa it stands, falls within the prohibitic® 
of clause (b) of the aeventeenlli ecclion of 
the Registration Act. Viewed as J view it, 

It is simply a promise lo do a certain act io 
the future, in other words, en offer which hs- 
eame a complete contract when the marriage 
1^ tween Laiji and the pleinliff took pl»«' 

1 hat being so, it would not require regiatratioo 
in its present form. 

If WB bad neither Exhibit C oor Exhibit^, 
in this case, it would still be open to the Cosf* 
to consider upon the evidence of Rala»l^’ 
whether Baridna end the defendant, NaTit»k«i 
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did Dotjoinily rdprpsant to Raianhiii in 
that Laiji was tboir only «on and heir and $o 
iodnoa W to consent to give her daughter i a 
marriage to him. That woqM certainly W 
a iQierepreeentation of fact again and wouUl, 
it appears to me, fall under the principle laid 
down by Lord Crana'orth in the ra«*e of 
iTerden V. (?)• even if it he no 

more than a promise that L'tlji shneM in* 
herit toHaridas' wealth if Rttanlni gave her 
daughter in marriage to him, still 1 do i»ot 
see that in thia country there would 
he any object ion to prove such ao 

oral contract, and. if provetl. give effect 
to it OQ the ground that it was mvie in 
oo&templation of marriage, that the marriage 
took place in con^eqoence of it and thereon it 
became a complete valid legal contract. I 
have not gone very deeply into the legaliiaea* 
tioD here. beeiuM I think that the ground 
upon trhich I arn putting luy decision, name- 
ly, that there lete a representation that 
Lalji was tbe adopted son of Handaa sod tbst 
it was upou tbe faith of that representation 
thst the plaintiff married him. wherenpou 
the law rpciuires that the represenlation 
should be made good, is a ground so simple 
and so firmly established by KnglNh authorities 
that it is onuectssary to elabornte it further. 

But 1 cannot leave (his port of the case 
without expressing my indebtedness to leern* 
ed Counsel on both sides, whose patience 
and industry has laid bebVre me alinoet 
every important judgment upon the rnther 
unusual but interesting branch of the law 
^ith which I had to deal, and my ac- 
knowledgments are particularly due to them 
for what, I am afraid, must have been a 
fatiguing labour of cheerfully reading to 
me the extremely long jadgmenfs in all 
these eases. J do not think either their 
time or labour has been wasted, 
although 1 have not gone as 
deeply and critieally as I ioteuded to do 
^nto all the interesting cases which have 
been under discussion heiw, becae^r, i 
think, we shall be all much better informed 
upon the general principles which have 
Underlain tbe judicial pronouncements of 
the higheet authority in the CourU of 
Bnglaod upon this topic. 

I pass noiv to the consideratioTi of an- 
other point, namely, whether or not the 
'house, is. Mint. Road formed part of the 
Htate of the deceased Haridas at tbe time 


of his death, or whether it wns the 
property of the defendant, ^fav^vAhn. fn 
favoor of Navivahu there is nothing renIJy 
except the conveys nee itself (Exhibit 
b) in the case. I entirely disregard 

Chhotalarx evidence; and while, no doubt 
there is a stiilement in Kxhihit 8 
that th* eiruest nnniey was paid out 
of Navivahu’s private purse, I think that 
the diiciiment on (he whide is only one 
of a very common clu<s, the husband 
desiring to make (he purchase iK'MOMn’, 
or to some extent in (he imtne 

of Ins wife in order to evade the piM 

sihility of attachment hy creditors. Exhibit 
C in the cese is a letter written hy 

flaridns to R'ltanliat shortly befoi^e the 
purchase, in whiHi he announce« that he 
has bought the house for R*. >^0,000 )\iid 
requests her to send him Rs. d.OUO Qhd 
any more money that she can spare hi 
order to make up (he pure hose, money. 
There it not a word in this letter to 
suggest that the house in being l>oaght hy 
Kavivaitu for berself out of her own money, 
Chholalal bas sworn that when Kavivahu 
married aome seven or eight ye«ra before 
the pnn'hase of this house, she received 
Hs. d.OOO worth of oruanients and He. 
1^,000 in rash from Haridas. ft appoare 
that Navivshu’a fsthcr was a poor man, 
end we have none of (he books of ae* 
counts of those early days which should 
have been forthcoming to show, even 
assuming that (his Rs. li.OOO remained 
with her hasbaiid, Haridas, how (hut sum 
increased by the year 1007 to Rs. 30.000. 
CeHain Kxhibits of later date. Imve been 
put in to show that a kkff/a wa.s kept in 
Navivaho's name and the rente, etc., uf 
this houea were credited to her iu it. 
These are Exhibits 1^,14, and Ifi. 
J attach, however, little or no importance 
to such evideore. i< is obvious, I think, 
that if Haridas cared to make the 
p.,rch'«<e enami in the (irnt 
th.at is ta say, ,if ho ua> n .drr tuy 
upprehenwn I hat the property would be In*., u 
by any creditor, he would naturally have 
kept the iMKiks in such a way ae to givo 
cnioor to the genuineness "f the truosnction 
as it was made in the M'st instance to 
appear. 1 am aatistied (hat the hou.se 
eras oureha«el out of own lUDney 

ond that if we hed all tho books covering 
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that period Wore thie could very easily 
have been proved. 

As a result, then, I find that the plaiot' 
iff is entitled to obtain the whole of the 
estate of the deceased Haridas from the 
defendant, Navivahn, and that the defend- 
ant. Navivahu, is entitled to simple 
maintenance thersoot. 

I do not think that it would be worth 
while after this decision to pot the parties 
to the further espeuse and harassment of 
a reference to the Coismissioner in respect 
of these ornaments, Neither do the parties 
desire such a reference to h- made at 
present; but this is not to be nnderatood 
as implying that the plaintiff gives op 
her claim to the ornanienU. 

On a statement of Coonsel, 1 fis the 
defendant's maintenance at Ks. 150 a 
month. The amount is to he paid after 
the estate has been delivered to the plainliff, 
Ladkabai. 

Let Navivahu be continued as Receiver 
and pay to the plaintiff R 4 . 200 a monfh 
and pay herself Ks. 50a month. 

In view of the rather peculiar features 
of the case and that the decision had to 
turn upon the construction of docnmeuis 
and acts made and done by the husband 
of tbe defendant. 1 think that the costs 
of both the parties should come out of the 
estate. 

Let tbe maintenance to Navivahn and 
ttifertm payment to Ladkabai both ron from 
the 16th of one month to the 16th of 
the next month. The first payment and 
approprUtioo to commence from the I6ib of 
tbii month. 

The ornaments mentioned in Exhibit 3 
to the written statement of Navivahu 
to be hauded over to Ltdkabai at once, 
subject to the prohibitory order of the 
Small Cause Court. 

Suit decreed. 


ALLAHABAD HIGH COURT. 

Fiftst Arrest pao)r Okoeu No. 113 of 1915. 
August 4, 1915. 

Preitnf: -Sir H^nry Richards. Kt.. Chief 
Justice, and .Tnsfice Sir P. C. Banerji, Rt. 
DKSRAf— OnjecTOR — A pfsllaHT 

rereue 

B.'VGAR 5IAL — JuustfeNT-DSBros. akd 

.\SftrrfKU — n^*:S«''-'IOL 08 S — Re-iroMDXSTS. 
Prftvinfiiff Aft {tfl nf 10^71 •. Xf— 

hf «/ hi* vTfHpitiffif hot-timi. 

V K-^^Viyr. 

If fin at a ri^as'>nabl'4 rent UIb ooQupsn* 

ey K*»Uine. the (r«nnc'i'>n vaIM an^ onanotbv 
avniM^d finder s»clion B7 of tho Provinclsl Insolreiiey 
Ae(. I . [p. 717. <9 )1. I.] 

ft i* tho (buy of (ho riooeivor and tho Conrt 
a<l ninivt^riarfh I nf an in 4 > 1 i'ont to pnisrre, 
a* far as (he eBiate of the inselreot for tbs 

beneSt of ihecroUMrf. (ti« net deilrahlo to give op 
anr pr)|ierty (hat )« ef valoe. [p. 7i7i ool. 1 .} 

First Aos*si fp-fm an order of the Districl 
Judge of .Meerut 

Vessrs. f/uf Snar/afani Oirdhan M 

dpi Nxila, foe the Appellant. 

Tha Ron'hle Or, Te; Ri5a<ft*i* ^fapru, for 
.the ReNpniKlenti. 

J U D 0 M CNT. — Th ia appeal a rises out of 
an insolvency ma ter. One Sugar Mai ww 
adjodicatod an inaolvent upon his owu peti* 
tiou on the let of August 1914. His peti* 
tioo of insolvency was presented on tbe 3rd 
of May previously. A Receiver was duly 
appointed, who stitched certain crops growiog 
00 an ocQupsncy holding whioh belonged to 
the insolvent. Desraj objected and said 
that the crops were his, Ssgar Mai having 
executed a lease in htv favour on tbe 16 tb 
of April 1914. He lodged security witb 
Receiver and had the crops released. 
then made an application to have bis moDsy 
returned to him. lUo Girraj S(ngb, one of 
the crediiora who had obtained a deo^ 
against Sagar blal, cballeoged the validity 
of the lease, alleging that tbe lease was 
fictitious and that the value of the occu* 
paney holding was far beyond tbe rent me^ 
tiooed in tbe lease, which was the so® ” 
Re. 260 per annum. He further alle^ 
tbe insolvent was in actual possession aw 
cultivated the land. Tbe learned Distncl 
Judge in a short jndgmsot states as 
— Coder section 37, Act III of 1907, to* 
lease shall be deemed fraudulent aud 7^* 
and X now aonol it, Deeraj then bad i* 
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He b&9 the cn>p4 And liU 
depwut of Rs. 330 )» f(>rfelte<l. 1 
this objection with co.'vte.'* Later on the 
learned Jodge eaye: *'Tbe R**ceiver will 
emoge to eorrender the ioeolvent'e occu- 
pfiDoy righU and t'> vacate the holding. He 
ihonld eater ioCo negotiaiion^ with Ran 
Girrai Singh for thie parpose. The Q wern* 
stent demand meet be aeeured and ray 
offloial eipenses.'' It ^een^ to ua that the 
order of the Diatnot Judge wa« aUog«tlier 
wrong. In the first place, section ij7 had 
so application whai.v>ever. This aertion 
diale entirely with transfers, payments e/ 
estera, made in favoor of one creditor by an 
UMoIvent with a view of giving that parttcuUr 
enditora preference over the other credilora 
{aee marginal oote to the eection). If the 
ioiolveot in the pre«ent case had in 
troth Siode a leaee in favoor of Deamj 
at a reaeonable rent, the tranaartioci 
wonU have been a perfectly valid one. 
The Receiver woold atep into the ahoea of 
the i&aolvent and become entitled to the rent 
naerved by the teaae, which he wouhl hold fer 
the bei)e6t of the creditors. Of course, on the 
other band if the Conrt came to the conclusion 
that the Ua«e waa a mere blind, that it never 
waa iDlended that any person except the 
iniolveot ahould coltivate the land, then 
ibe crop which wae attached siill belonginJ 
to the eatate of the insolvent and the 
Becaiver was entitled tr it It seems to 
oa also that the learned District Judge 
mde a great mialake when he directed the 
Receiver to aarreader the occupaivcy holding. 
Aeeording to the ohjeetioo taken hy Rao 
3iriwi Singh, the occupancy holding was a 
v^ry vakable holding. He go*s so far as 
to^ that it would lei for Rs. 45 ' a year. 
It ii very difficult to see how tlie cretlitora 
of the insolvent woold proKt by the surrender 
^ thia very veloable holding, tt is the 
of the R«eei\'er and the Court when 
umioistering the eatate of an insolveot to 
IWeerve auch eatate, as far aa po*eihle, for 
the beoeflt of the creditors The last 
fhiog desirable would be to givs up any 
Woperty that was of value. We allow the 
ypeal, aet aside the order of the District 
■edge and remand the ca^s to him with 
wrectiooa to re-admit it an<ler its op'ginal 
Pamber {n the file and t«i pr»ce-<1 
■abear and detenmue the akme accorJitig 
having regard to what we have said 


alr>ve. CoaU of both sides will be coate in 
the matter. 

Appeal atUnoeili Cure remtiniieil. 


OUDH JUDICIAL COM.MiSSIO.'iRR'S 
COURT. 

PiK>T Civil. Arptsu Mo. 13 or 1914. 
May 12, 191 >. 

J*re9eni: — Mr, Stuart, A. J. C., and 
Mr. Kanhaiya Lai, A. J. 0. 
MAHl^SH axoOTHKBs-DvfexuASta— 

A HP tits STS 


Virtue 

tf.K/caw* BANWAftl LAL— PLsiUTirf, 
AXi) OiUtMmi SUNDER LAL and AMOTtfas— 
D K rr K PA M r>i — RK^PON P£ NTS. 

U>9 ty MH, 

A» e ton acnoitva e veaied iniereat ooly in loeh 
(emily pcvprrty ei Mivlx <>0 tho dale vT hi* birth, 
be vanael euK.iinn an alionaliMa aiade by 
bi» fulhrr befure Ui» birlb. [p. 7 P. cel. I.j 

CSHllam Let v B Ind. Cas. 7iU; S A. L. J. lAt 

3H \ tns- rA«Mr^«»l S«"tfA r A. W. N- (1900) 

20; a A L J. BH: 8A«I«>ht'A v Kirfitk KifHh, 

Det iCkftIrm. 1 1 C- W. N. «07jd4 C. >7V; Tvr«Ai fiem w. 
BaAH LaI, 10 TnH Ca« 908: ^ A J. 78Jlj M A. 0^ 

UmturimAl V. Abaai lad. Cai. fliJ; 17 C. 'V, 

N. 880; 17 C. L. J. 38, referred to. 

Appeal Against the decree of the Subor* 
dinate Judge, Qoiida, dated the 2nd January 
1914. 

Babus Ri*U*iti<wr AafAand ^ar;» ?/»r#Aod, 
for the Appellants. 


Af^srs. O H. TKomat and Watir Haean^ 
for Respondent Mo. 1. 

JDlXtMBNT.— The plaintlff.reepondent 

sued in this rsss for possession of a 4-annas 
share of village Pern spur and for mesne 
pr-fi*s on the sllegsrioii that he end hn 
father. Sunder IaI. and his younger brother, 
Afurli Lal. lived togetiie- as members nf a 
mint Hindn family, owning a 6-annas share 
of that village, and that Snndar Lal wrong- 
folly made certain Alienations of the joint 
family property without any necessity for 
1 m moral purposes. The d e fe nd ante -appell anU 
re the r*ore«en*s'ive- in-interest of Kali 
Prasad, the dscesssd transferee. 

On ihe 2 Ih Aogost 18-9. Sunder Lal 
sold a two-annas share of the said village 
to Kali Prasad in lieu of Rs. 4,000, out of 
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R«. 2,000 were to have bten 

re<*^»iv#*d in a<tvir'<*e an4 tbe I>aH'»ce waa 
priM before the Suh-Re^i^trar. On the 6th 
Joinmry 1?92, he soH another ««he-aena ehnre 
to Kab Prasnil in lioa of R«- 2,000, out of 
which ' >. •>ere puiJ before the Snb- 
Reeiatrar er»H the halence we« left to he 
pftkl or erc^h^ril towar<1« who! were <leefribe<t 
h* Hiitoceclent <1eMa. On the I’tth Anril 
1894, he cold another one-ennn almre to Kali 
PrfiAfttl in lien of R«, 2,000, out of which 
It*. 700 were poicl before the Sob*Reffi«- 
trar, nr>«1 the hnliMire we* left to l»e pei<f or 
credited tr>wnr<1« what were desert he<l ea 
entcredent debt*. The remeininff two- anna* 
were wimilarly sold by .SoiKler I al to other 
person*, hut with tho«e s.'dee we are not 
concerned. The plaintiff stated ♦hat he attnined 
he ai?e of 21 on the 4th Janoary 191.i, 
and that (he clnini naa roti«ceaQently within 
time uh er section 6 of the Indian l.imitatron 
Act. The suit was tiled on the 2n<l 
Jnr uary 1918. 

The defence was that the plaintiff waa 
more than 21 years old on the date of the 
salt and coniieqoently the claim was barred 
by UmitatioTi. that the property aold was 
not the anceetrai property of the family, 
that the plaintiff lived separate from hie 
father, that the sales in qoeation were 
effected to pay ancestral debts nnd that the 
plaintiff had no riffht to qoeation (he same. 

The learned SoWdinate Judee decreed 
the claim. Hr found that (he plaintiff was 
born on tha 4(li January 1892. after the 
6rst asle war effected, that (he property 
sold was ancestral or joint family property, 
Ihst the sales were<ffrcrrd to raia^ money 
for immoral purpose*, and that (hr plaintiff 
lived jointly with his father a^d bad a 
riffbi to qnestion the validity of the sales. 
The defendanta-appellants contested all those 
findings in the>r memorandum of appeal, 
but it was conceded doHm; the bearing of 
the appeal that the plea of separation 
between the plaintiff and Sunder Lai was 
untenable. The main mntter^ of evidence on 
which aryoments were addiessed (o the Court 
related to the age of the plaintiff as given 
in the plaint, the alleged separation of 
Sunder Lai frrm his brother* Pnmanand 
and Rshaa Behari Lai prior to the sales, 
bi* right to sne and the purposes for which 
• tbs .sales were effected. 


Wa do not ^on«i lar that the dndinga of 
the iearnad Snb)cdioata Jnlge on any of 
the«e matters can be accepted. U aopears 
thnt 5'under Lil »vna a resident of Brindaban, 
ni.striet Muttra, and was the owner with hiS 
brothel's, Pnrnanand and Rah as Bihari Lai, of 
an S-anna* share in Ferosonr by ancestral 
right (reVfe the copies of plaint. Exhibit 17, 
and the settlement decree, BsHibit 18, 61ad). 
At Brindahan, Runder Lnl, Purnanand aod 
Rnhas Bihari Lai lived jointly. About 24 
or 25 years ago Snnder Lai left Bi*indabaQ 
in consequence of the indebtedness of the 
family and settled at Keroxpur, where ho 
expected to derive some help fi'Otn the Raja 
of Mankapur of whose family be was tbe 
accredited gacK. He got his brotherSi 
rnmanaod and Rahas Bihari Lai, to sell 
to Irm their shares in Perorpur to ths 
extent of one nnnn eight pies each and 
niidertook to poy their ahnre of the joint 
family debts incurred nt Brimlnban. The 
original sa1e*deeds were summoned from 
Sunder Lai, in whose coa'ody they would 
naturally be expected to bt. Sunder Lai 
stated that they were in the possession of 
a son of Purnanand named Chiranji Lai. 
They were then somtaoned from Chiranji 
TaI, but Chiranji Lai stated that he had 
not got them. Sunder Lai was a defendant 
to (he suit, and his failure to produce the 
original aale* deeds, which ought to have 
been in hjs pnssfssion. jostified the plaintiff 
In producing secondary evidence of thejr 
contents wi(hin the meaning of section 
claoAes (o) and (/), of the Indian Evidence 
Act, read with section 57, clsuse (5l. nf the 
Indian Registration Act- These ssle^de^de 
were exeented on the 8rd Juno l^fO, and 
are proved by the evidence of Nakched. 
Mutation of names was effected on (beJg 
basis, Snnder Lai became thereby the owner 
of a six^annaa share in Ferorpur, out ^ 
which 3 annas four pies were acquired ^ 
him. Whether Sunder Lai paid the debts 
dne by the vendors, does not appear ^*^[*®* 
(hp reci.rd, hot It Is not disputed th** 
Purnanand and Rahas Bihari 
did not goto Ferosper, and the entire sif- 
aiinaa share continued to be recorded ^ 
the name of render Lai and remaiuW 'B 
his possession. Kishori Lai, a witueeaW 
the plaintiff, 8(«(ea that Sunder Lai s^ 
his brothers continued joint as lou^ 
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thef were at Brmdaban. There u nothing 
te that Sunder Lnl remained joint 
wi^li hie brothere in bu<ine^^> raene. nr 
worship after he left nrindilmn. or that 
be poMMUted enjr enceetral funde from which 
the above pnrchaees could have been nin<lc. 
Sander Lai had no eo parcener on (he date 
of the 6nit eale. The plaintiff waa b'>rn after 
the fintfbut before the aecnnd eed tliml aalea; 
aodf ae pointed o^t in Chn/tnn Lnl v. Kottn ( 1\ 
v NnMa (2) and 

Khtftryy. Kttrtifk KlfSfii P>l* Kh^trV (d) 
which were amplified and explained in 
/bim V. 0a hM r«nf(<t* nnd H’tS'ninftf v 
Jham Nnth (5). Sander Lai vvaa competent 
on the date of the Hrat eaJe to 

sell bis proprietarj intereat in any wb3* 

he liked. By hie birth, the plaintiff 
acquired a vetted interest in such family 
p^perty as existed on the date of his 
hirth, and the sale of n two^minas nhnre 
^ the first sale*deed cannot, therefore. 1>e 

inpognsd. 

Regarding the second and third saK's, it 
u clear that Ra. 1,6^2 were taken under 
the former to pay certain nntecc<lcn* debM 
doe to the vendee and hix son Mahc<h 
and a person named Sad ho Chaika n, oimI 
Rs. 1&3. 2 \rcre credilwl in the latter to. 
warda a prior bond re turned Iwfore the Rnh* 
Rtgiet ra r (nWe; K x hi bit A S ) . t< a. 1 , 1 i»2 a i w 
stated in the sale-deed Inxt mentioiwd to 
have been credited toxvavrlx a pledge o( 
oniiiQents, but no mention wax made of 
say SDch pledge in the list of antecedent 
debu given on the date fixed for iwioca 
the proceedings of the 2-<rd April 
1® 8). The evidence adducc<l on the point 
csnnoi, therefoiw. he truxrcd. There is no 
tatiafectory proof that the rcmaiodei* of the 
Mneideratioa of the said sale*dee<U was taken 
l^gal necessity. 

^ The plaintiff U not, however, entitled (o 
11 ? *** aside the sales unless he can 
•jrtabhsh that be attained majority within 
th^e years before suit (section 8 of tl*e 
iDdian Limitation Act). He states that be 
"as born o tbe 4th Jai.oary 1892: bnt 
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wticn cx'imme*! I>v the Ooni*t Meuv hefo*«« tha 
x.*t»loincnt of iwie.*, he %#utcil on oxth that 
Im* wk l»oni on the dlh Tonnary 
He elM fhtt CNiihiit bow be mine to know 
of his flcfe. TIis fufhev nnd mother who 
are alive, dbl iiM come into the wilneM^.ljox 
fo eive evidenee a« to (bfi rinff. t.f 1 , 5 ,^ 

hiidh. He iM'^lnced Colonel Hr. 

P. n. Mukerjec omi Major Baird m support 
of hi< sia'emenJ n* (o hi« ace. But when 
the iiiic^tion i*e*-dvc< it-.elf into ft i?iffei*CMee 
of a few dfty< this way fhn( way, no 

mcslicnl fesHnieuv enn l»e nf any avail. 
('ob*n+.1 niiitwooil .%tTife« that he examined the 
rbiiitiff on the 9th Marrh 1913, nnd 
judging from bia gencml appearance and 
the fact that he bad rnt one wisdom tooth 
and bad also a sinall menstache. ho enn«»idvr* 
c<l him to l>c ah'* lit 21 venrs obi. He admits, 
bowrver.tbat byalHsit I * he meftiiM little 
Lit more or a little hit lcs«.” Dr, Mnkerjee 
and Major Maiisl s.iate th.at they eva mined 
tbe plaintiff on (he iMh M.ay IftHt, and 
similarly conaideml him to he alioiit 21 
yearu old. Hut liofh of them admit that 
they cannot lie ahsidntcly positive ax In hix 
exact age and that it wax p<i,s!«ih]o that he 
might W 32. If the plaintiff was aixmt 
22 years nhl in Mi»>' 1913, hix suit would 
nhvioukly lie Iwrivd by lime, for even if 
xcctinn G of (he Indian Limitfttion Act, on 
uhicli he relies, aprlii'd, the KUit should 
have liecn filed within (hi’cc years from 
the date when (be disability ccftaed. 

Tbe direct ex ide nee produced by (he plaintiff 
in support of hia statement as to (be date of 
bis birth, consists of ihi'cc witnesses. Shiva 
f*al. Girdhari Lai nixl Rnldeo The rlaint* 
iff was Ix^rn at Feroapur, District Gonda. 
Shiva Lai describra luTn«etf as a resident 
of Brindaban, District Muttm. He calls 
himself the puroAtV or priest of tho plaint- 
if!*a family and gives his age aa 38 years. 
He states that he wa.s on n visit to Gaya 
and on hU return wen* to Ajodhiya nnd 
thence to the plain* iff'a village and was 
j resent there when the plaintiff xvns born. 
He asserts (hat a nolc wss made hy him 
eS tbe lime in hix xlnianar, to the effect 
that a son wax born to Snndcr Lnl on Pu$ 
Su<fi 5, 1948, at 4 giens 32 after sunrise 
xv*(h the object of preparing a hoictfcope 
Tlrt he admits (bat he did not prepare tbe 
plaintiff’s horoscope, and that there wag 
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Attfklher entry in the almftnnein the snine 
month, nine c?Rys earlier, which was not m 
his haml- He farther adroita that he did 
not reinember the dates on which the other 
children of Sender La were born. He was 
on Ida own state men t ebont 17 years old at 
the time be went to Peroapor. and his 
statement that he went to Gaya and to other 
placea and thence to the plaintifl’a viMnw 
to see the plaintiff’s father, who had left hia 
vilUife several years earlier, cannot he 
UQSted. Girdhari Lai, the other witness, is 
a resident of Benares. He describes himself 
as a son of the plaintiff's maternal ancle and 
givea hieARe as ‘tO years. He states that ha 
an^ his mother went to help the plaintiff's 
mother daring her confinement, as there waa 
nobody with her and that he had to leave 
Perospur on the very day the plaintiff was 
born in consecioence of the receipt of a tele- 
gram from Allahabad that his grandmother 
had died on that date. He is, however, 
contradicted on this point by BaJdeo, the nett 
witness, who alleges that ha was called by 
Sander Lai a day after the birth of the 
plaintiff and that Sonder Lai told him of 
the child’s birth. Girdhari Lsl is anable, 
moreover, to give the dates of birth of two 
of his own children, and his statement that 
he went with his mother to help the plain* 
tiff'e mother in her confinement and returned 
the very afternoon on which the plaintiff 
was born, taking his mother with him, cannot 
be accepted. Baldeo, the third witness, 
professes to have prepared the hnrn«cope 
of the plaintiff. He brought the horoscope 
of the plaintiff, bat it does not appear how 
that horoscope if it was genuine, remained 
in his possession He admita that he ns^ to 
caltivate some land belonging to the defend- 
ants for about 25 years, and that the defend- 
ants got Mm (o relinquish the land ah‘»ut 
foar yeare ago Hediies not mention the 
presA nee of either Shivs Lsl or GirdhsH Lai 
at the house of the plaintiff's father at the 
lime when he went to prepare the horoscope, 
and if Shiva Lsl was there and was asked 
to n<da the birth of the child with a view 
to prepare a horoscope, it ie aniikely that 
Balds'^ would have been called for the same 
porpose. The evidence of the<e witness^ 
appturs to us to be absolutely unreliable, and 
we are unable to find that (he dare of tl*e 
plaintff’ birth, as given in the plaint, re 
eatiefaotorily established. 


Article 126 of the fndian Limitation Act 
allows a perit.d of 12 years for a suit by a 
■on to set aside an alienation of ancestral 
property made by his father, from the date 
wfaeo the alienee takes possession of ths 
property. The alienee in this case has been 
in posscMion nf the properly from the dates 
of the sale.s and got the shares parch seed by 
him formed into a separate nioficf io 807 
(Exhibit AlO). The plaintiff has failed to 
establish that the sait was filed within three 
years from the date of his attaining majo- 
rity. His claim is, therefore, barred by 
Article 12C of the Indian Limitation Act. 

The appeal ia accordingly allowed and the 
plaintiff's claim dismissed with costs here 
and below. The plamtiff-respondeut will 
bear Ms own costa throug.ioat. 

Apptal alUfW^- 


MADRAS HIGH COGRT. 

Lamas ?atb?( r ArrrAt. Ho. 20 or 1914. 
October 12. 1914. 

Prwnf: — Mr. Joaiice Oldfield and 
Mr. Jaetice Tyabji. 

PARA KOOTHAH and oriiKRS— DeriNDAgfS 
— Arraci.ANTs 

PARA KGLLA VAHDU-Pr.AiNTJrr— 
RasrovneHT. 

lUlif/ Ael (I of ^M71, •. O—PWsO/ 

wjVA Co»rf. teS^rh^r rtrt^ 

A Court Am do power (o givo joint poiveraioa fu 
the pUinHff ^nd (ho defendant ia a »ait ondw 
MciioQ P of the Specific Relief Act to. 721. eol 
Htri promts Os* v Iflemjtih 8ibi. 23 lad. Osi. 419; 
19 0. U J. n 7. fnl lowed 

Sete|Mrai CAetri r. gubersys d U. 2MA 

dittiugeiehsd. 

Appeal Quder section 15 of ths Letters 
Patent against the indgment of Mr. Justice 
Sankaran Hair, in Civil R^visinn Petiti'>B 
Ho. 42^ ot 1912, preferred against the 
decree of tbo Cnurt of the Distfiet 
Monaif, Poorati, in Civil Suit Ho. 247 of 
1911. . 

PACTS, -Plaintiff sued on the 28th April 
1911 for recovery of posse «ion of certs iB 
Imds, alleging that ha had been in poasessioR 
f’P IJyci’S pr'or to tiie suit bu»; that the 
dcfcndaii’s find rake*r ivvsae^si 'n of then* on 

the 16th Huvexuber 1910. Uefendauta dents ^ 
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sooraix «. riR& eoll 4 yiHPtr. 

tbe olftliB mod -conieDdod tho plaintifT^ 
oUiia wdj bftrred, &R'he was not in poj^^^iaion 
wi(hio tix months priov to tlio sait. 11io Dia* 
triot Uanaif found that pUhitifT'ftoviUcnro as 
to poaSMsion mthio six months prior to anit 
Tras Qoroliahle and that defendants' pre< 
dacpasoMp^title had been admittedly in 
pdaamion till 5th ^eptemher 1910. He. 
t&enfbre. diamiaaed the suit. 

. OareTiaioii toihe Hi^h Court the esse was 
wai back for a Hnding whether the plaintiff 
me aotnally in poaseseion within six months 
before the date of snit and if the p<Msessi'>n 
w cot such at conld entitle him to maintain 
the sait, what the nature of tlmt p(ui<eaaion 
mi. In compltinee with the order of the 
Hifb Courts the Diiirict Mnosif submitted a 
findiof to the effect that the plaintiff wax not 
in oxelcRtve po.sfleiaion of the lan<U in suit 
witbio six months prior to suit, that ho was 
only in joint possession with other?* of whom 
defendaots' predece?<sor<in«title was one 
and that such possession did ]>ot entitle 
him to a decree. On a return of the 
Andinx, Mr. Jastice Sankaran Xair delivered 
folio ainff 

^CQMENT. — The plaint waa presented 
the 28th April 1911. The plaintiff was in 
^tos) poesessioo. but the defendant took ei* 
desire possession on the 15th or Idth Norem- 
^ 1911. This possesAion of the plaintiff is 
found by the Munsif to have been not ex- 
«eBiye» hot only joint with one Pavadai 
who is found to be the predecessor-in* 
fftie of the defendant. The Munsif alto 
jUfces that even if he converted his join! 
Il^seseion into exelasire poasessioni it was a 
’’mpaes and aoch poaseasiun will not be 
P^^teoted under aeotion 9 of the Act. 

‘ Thus the plaintiff alleees excinsive posses- 
Mon, bat it is fonnd to have been joint posses* 
with Pavadai Asari and the defendant 
Jw esclosive poaseaeion within six months 
»^re soit. The Mnnaif on these fsets was 
in dismiseiog the suit. Tbs plaintiff 
“Jrtitled to bs restored to the posseMion 
Sr a-#'* held before he was dispvweassd by 
^ defendant. Such possession may be or 
not be in Uw joint possession with 
2^1 Aaari. But it was certainly not 
possession with tbs defendant. The 
Wadairt iiia^ bei entitled to step into the 
*wes ef bis vendor bet as the plaintiff claims 
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to hold to Ilia exclusion, be cannot he con- 
sidermi to lie in a lietter po.sition than n vendee 
from the plainliff himself whoso title to 
pnxarssion is not aUmitted hy the plaintiff 
ami who ilix possesses him withont his consent. 
2 tJiJiib he is now entitled to hji decree under 
the Speciiic Belief Act. The decree of the 
Munsif is revei'sed .ind there will be a decree 
for the phlintiff with costs throughout.'' 

Against this judsment, a Letters Patent 
Appeal WAS HIkI hy defendants. 

Mr. 7*. 3>l. AV/VA «'/*«•/? w I* lyfr fop Mi*. (1, 
Atfj<ft^or,foi' the Appellants. 

Mr. *t. S, PfifiekuHif'ft Itftf, for the 
Rcxpoivlents. 

JUnfi.'lKXT —The District Munsif no 
doubt found in terms Against the plaintiff 
on is^ue 1. Dut we understand the learned 
Judge as haviiiff been unable tn accept parLe 
of the judgment as reconcilable with that 
finding end as having, tberefore, thought it 
necesAtry to obtain a proper Kndiiig after 
making sure iliat all material ennsidemtiuna 
had been dealt with. We are not prepared 
lo hold that he was not entitled i> do this 
in revision. 

The question I hen is only of the propriety 
of the order he sveritunlly passed, giving 
the plaintiff a decree with costs throughout, 
alt hough the finding (accepted hy him), was 
tbnt the plaintiff was entitled to iumt pos- 
sets ion with the defendantfl. In //«m t/nrain 
Dor V. Rif'i ll) it was held that a 

Court had no power t*i give joint possession 
under section 9 of the Specific Relief 
Act. 

In Snbupathi CAe/f» v- Sniraya Ckttti (2) 
the decision was only that a person, whose 
possessinn has been partially disturbed, cao 
be restored to possession under that provi- 
sion. We follow (he Calcutta dec is ion, and 
lllow the l^etters Patent Appeal with costa, 
dismissing the civil revision petition with 
ooaU. 

Appeal occeptea, 

I) XS Im) Css. 018. 19 C. U J. 117. 
t) 3 M. tM. 
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UL V. SAfDKt BeOA¥. 


PUNJAB CHIEF COURT. 

CiTif. MidcsiXANEOcs ApftAi. No. 973 
OP 1912.U 
May 6, 19)5. 

Mr. Joatica RattisAo and 
Mr. Jaafica Xj«8(ie Jooea, 
JHABBAN LAL and anotubr - Plaintipfs 
D ecBKS*bOLDeK$— ArpcLiANTS 
versus 

Muiommct SAFDRl BEGAM and OTKKaa 

DifkNUANTi — JCDOSICHT* DElTUad . 

HBSl*o^DaaT$. 

£«rCKf<on p/ df<rff—l>rtret pQ^^tU afain»l htirg gf 
dfbfor^^Atfoth men*—ObJecUcf 
Puftettiuh 'H Htv </dpi«rr Lr'gfi. 

|( A <lpcroe* holder in execntion of n caBMnA 
decrpv iiAeced As«m»t hi» judfiuent.debtors ns heir* 
nf a debtor nltnched a bouae. One of tba 
juUgmpnt’dcbtora, a young pnrrt^mitfhiJt ladyi 
objOL'toU lu the itiachment. It appeared that by an 
arrangement arrived at between ber and ocher 
judgment .<lrUiura ibc had been placed in poeaeMion 
of the home in li«Q of the dower da** to ber. Among 
otUur pleaa, elie contended that a a ahe waa a minor 
at the date »f the decree, ahe waa not bound bv it. 
The executing Court diamieaed the objeetioa but on 
appenl her objection waa allowed. On aecood appcab 
i/fliJ, that the poifteaaion of the objector waa 
that of a murtgagePi [p. 7S3. col. 1 .J 

OAffZfdiA V. ibho* Bui/uH ? A at p. 77; A. W. 
N- dai'sHifoA ffhan t. AAmW Jfi JTAmt, 7 

A. 3&Hj A. W N, i imiM: A/i BnftAA t. Affahdad 
fhnN, 6 Ina. Ca». : 76; 7 A. L. J. Ad?; 9t A. M'; 
Jlomson A i Khnn 9. Aaghon Btfam, 6 Ind. Cat. 406; 
33 A. AOd; 7 A. L. <1. 614, J/aMwimar B*btt OacAaa 
V. fihetAA ifemid tforeeia. 14 U. I. A. 877t 17 W. ]C 
(P, C.> 119; 10 B. L. R. P. 0 4di 2 Bath P. J. Ml' 
3 Bar. P. C. J. 90; 30 E. R, NBA; fienee B*fum v. Aftr 
Awn Afi, 0 Bom, L R. 166; Tdhcr.Kn.NMea e. A’awab 
ffdirtf n, 24 Ind. Cae. 996; 96 A. A66; U A. b. ). U06, 
raferred to. 

that aaeomlng that the objector wae bound by tbo 
deoreu, the houee was liable to atiacbment aabjeet 
to the objeolor'a lien over it to the csteat of ber 
dower, fp, 729, col. 2.] 

Miaeallanaooa appeal from (he order of 
the Coert of the DtvieioDal Jndge Delhi 
Divieion, dated the Blat March 1912, rarer* 
amg that of iheDiatnct Jodge, Delhi, dated 
the I4th December 1911. 

Meaara. Nona* Chan>i and MeAommod 
Rod, for the Hon 'hie Mr. Muhammad Sha/i 
E. B., for the AppallaDte, * 


Mepsra. Pagabi-Buunin and Sanianam %od 

Shaikh Oulab Din for the Reepoedeofa. 

JUDGMENT.^Thie 

table will be oeefnl i 

qnaationa that ariae in ibia appeal 


following family 
coaaidaring the 


[in$ 


Zahir.nd.dlii^lfuMmmer Kv Jahan Begaai 
dafeadant No. 2 
I 


Kiaz>ud*din sjfueormnnf SafhnAdls, 

Rafdri Begum, dafeodaot Kc, 1. 

defendant No. 8. 

Zahir-ad'diD died on the 5th December 
1906, leaving very conaiderable propertyr 
and a widow hfutammai Nor Jahao 
Begam, defendant Nr>. 2. Hia aon Hiaa*Qd- 
dir) died on the 26th Jannary 1909, 
leaving a yoong widow Miaammat Safdn 
Began, defendant Ko. 3. 

After the death of Biaa'Od.din, a dead 
of partition of the property left by Zahir* 
od.din wa.x eieroted on the 28th March 
1909 between the three defandante and by 
thia deed, which waa doly ragietarad, a 
rertain hoa«e waa aaaignad to Mu9>tmmai 
Safdri Begem in lieu of ber ctaini of 
Re. 25,000 aa the deferred dower doe to her 
from her deeeaaed hoaband RiaZ'ad-din, 
the deed atating that the valve of Riu* 
nd.din'a ahare in hia fatber'a property waa 
Ra. 47,000. 

It ia not denied that fifMamniaf Safdri 
Began), is virtae of thia arrangeroant, there* 
after obtained poaaeaaion of the aaid 
houae. On the 4th hfay 1910, plaintiffe 
Jhabben Lai and Nathah Mai broaght a 
eaitagainat all three defendtnia for recovery 
of a aam of Ra. d,4l4*l-3 doe on a hova 
execated hy Riaa*nd diD and of a aom of 
Re 2,000 doe on pmisiaaery DoteeexecDted hf 
theaame peraon, and on the 28th Joly 1910 
obtained a eonaent deceee againat all tbrM 
defendante for tbe foil amoast claioiea 
and eoata. Tbra decree rose aa folio wa:— 

'*It ia also farther ordered that the decr^ 
will be execoted againat all the defend#^ 
to the extent rf property of Bta*-ad*di^ 
deceased, in their handa and alao •9**^ 
the perpoQ of defendant No. I. It 
forther ordered that thia decree ie 
be executed for six monthe from *^“ 7^ 
daring whieb time the defesdanta wiU 
alienate is any way any property 5* 
the deceaaed in their hands withnat t 
retipbaion of the Conrt and will pay *® 
Court what they realiae by ?uch 
np to the decretal amoost, inclwlind 
infereat and coala.** 
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9 . 9iFDU BtOAM. 

Btfo^ procoadiTi?, we mnj bare »ft(e 
tbet * Utwemme^ Sef^iri Be^m is described 
by tbs Divisionsl Jadgs, wilting in Marsh 
1912, u a '’young por'isaabsta lady of 
lArely eighteen years of age/* And this 
young lady mast, therefore, at the time 
of the decree TJnly 1910) have been 
about IS years old (aee alto the statement 
of her brother Mirsa Hamid Ali Khan 
made on the 29th November 1911). It is 
alto to be noted that aboat a year prior 
to the date of the decree, she had been 
ffiTSQ poaeesaion of the houae in questkio 
in MtisfaQtion of her andoobted and 
ioeontestable right to claim Re. 25,000 as 
deferred dower from her late hasband's 
eitete, and she had been given po«seesioo 
of this house by the heirs of her husband. 
Id these eiroomstanceSi there is ample 
authority for holding that she becamei 
to all intents and purposes, a mortgagee of the 
house aud was entitled to retain pusseesion 
thereof until satiifaotion of her dower claim 
CSet, e. g. Ohatuiin v. PabtV Rel’hsb ^ 1); 
Ral’Aeb r. AUaMed AU i^kan 

9- Atohari i/u<ommfSt Behee Boekun 
1 . ^hfikk Huintii ffwfdta (4); fChea 

y. Ahmad Alt Khan (5); Rnaoo firgue* v. 
Vfr ^lun Aft (6); Tohir-un»ni$ta v. jVateob 
Satan (7), etc.} So far, then, as thi* hocse 
was ooncerned, there was xm coneeiveable 
Peaaon why she should have consented to 
adecree which might have imperilled her 
jighls, as her lien over the property 
fully protected thoae rights as against 
such cUicnantii as plaintiffs. 

But ebe was a young prtnian<i$hin girl 
and was obviously doped by the other 
PaWiss to the litigation, which resulted in 
the consent decree,'* and everything points 
to the possibility that thedsjree-holders and 
d^eudanii Nos. 1 and 2 conspired againsther. 
l^bat such may have been the case is, 
jje think, a fiir infers ace from the facta 
that though nhe waa a minor at the 
time, no guardian ad Him appears to have 


}l) 7 A 7a St p. 77( A. W. K, (1W4) 226. 

)l 8 IbA. Cm. m S2 A. SSI: 7 A L. J. B67. 
)9) « UA. Cm. 406: 82 A t.63: 7 A. L. J.61*. 
i> rM* *• 877; 17 W. R. P. 0. 113; 0 ». 

i.m'‘ * ^ 831; 3 Sar. P C. J. 

\l( li *88; A. W. H. (1866) S4 


i- i isi 
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been appointed, and that though there is 
ample other property belonging to the 
estate of Riaa*ud*din in the hands of 
defei>danta Nos. 1 and 2. the decreedtolders, 
os soon as the period of six months 
speciHed iothederres had elapsed, forthwith 
proceeded to attach the house in the posses* 
sion of defendant No. 3. The first ourt un* 
fortunately did not realiM how defendant 
No. 3 hail apparently been defrauded and, 
therefore, rejected her objection to the 
attncliiuent on the ground that she was 
'estopped” from denying the force of the 
consent decree. It is to be regretted that 
the learned Disttict Judge who had the 
niitkorily of the girl brought to his notice 
dhl not. in deciding that she was estopped” 
from contesting the decree, keep rii mind 
the fact that defendant No. 3 was at the 
time of decree very young, if not a 
minor, and had nothing to gain but 
everything to lose by consenting to a 
decree which greatly prejndiceil her un* 
doubted rights. 

The Divisional Judge reversed the order 
of the District Judge and upheld the 
objections urged by defendant No. 3, and 
in onr opinion quite rightly. The decree is 
open to the gravest suspicions so fsr as 
it aflecis the right>k of Musnmma/ Safdari 
Begam and is highly suggestive of trickery 
practised upon her. But assuming that we 
cannnt in these proceedings go behind the 
decree, we have no hesitation in holding 
that, properly construed, that decree merely 
amnnnfa to this that the decree-holder is 
entitled to attach the house in her poa- 
session but that it does not give him the 
right to ignore the lien which she has, 
in law and equity, upon that house (O the 
extent of her dower claim of Bs- 25,000. 
The order under appeal probably goes too 
far in declaring that the house cannot be 
aiteched at all, and we, therefore, aocept 
the appeal to the extent of varying the 
declaration pro fanto. In other words, we 
declere that the house in question is liable 
to attachment, but thet such attachmeot 
is subject to the objector’s lien over the 
bouse to the extent of Re. 25,000. As 
we practically uphold the order of the 
Divisional Judge, we direct appellanla to 
p«y reapoiideut's costs in this Court. Mr. 
Santenam for defendant No. 1 contends 
that he was wrongly impleaded as a 
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VILI.AOB CO'OPfiBATlVB UAVK V. blALI DIX. 

respondent in this appenl ss he is not 
interested one or the other in it, and 

he for costs. Bat v\*e see no reason 
••• award him costs, as he must have 
known tliat his presence here to-day wiis 
quite annecessary as no order of ours 
coDld possibly nffect him on this appeal. 

Appfaf necfpifil. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civil Revision ArPLUATiONt Nos. 43 44 akp 
4 o OP \ 0 V>. 

April 23. 101 o. 

Present '. — Mr Lindsay. J. C. 
VILLACtK CO OPKRATIVB RANK 
ANGURl RAriH. FV>5AR4D^ 

Pi.AiNTJpr — ArpfcicANf 
vrrjKA 

KALI niK AKP otiirK<— ncrixoANTS— 

OsposiTi PAerv, 

CVvprr«iOi«* Art ill ^ 

tt nitai/r C'>-fi>^rftt,rr thnl by &/ lU m^mhrrt — 
Unhilitif nf^Vilfafr Ct.^pernlit^ 
BAnt. "/ * </, 

TUrcp Auka «<>r« tHtnirla for ilir retnvrry of 
11101H711 (Ikiu to tkio pkintifr [lank i>b pmuiMorr 
notpit execute*! Lr oi»e M t\eifn*r^}. who m iho 
ilmh of Mt 4li*ntU waa a member of ihe plAintiff 
Dank. TW ilafenJani Na 1 . who was (|i« md of 
,V. Wsmo member of the eocicty <m tbo cleat h of 
III* father. One of rbe b)'e>lAW« of tha Hainriff 
nwlpty In!cl clown- “ If cHe help or weeeiaor.in. 
intorept ip elected, all rieht* nod liabiMtiep of the 
cloocAPed incmlier ■hall dcroire on him:** 

HrM. that tlio arrmuUnt >*o. l, bavcoff acr«pt*a 
Iho bye-law i\i <|uc»Im>i> hy joininjr ibe sorietr at a 
incmher, wop Iiound to |iay the IkhiliiJm of hia 
fotlier to the Bank irrcapectire of the ataeis whieb 
lie bod received from hw father, (p, 725 , col i } 
Appeal against an order of the Mon-if 
Fyxabad, dated the 22nd February 10 J5* 
esercisirg Small Cause Court powers. * 
Wr, Jinidor JTtoaiw, for the Apph^nt. 
Mr. St. C. Thompton, for the Opposite Party 

.lUDGMEOT.— The., three appIic.tioD. 
afe made under seetion 25 of the Prov;~.i.t 
^all ^ne. ConrU Act for revT.^^ro 
three orders passed by th« \im I 
Fy^bad. The fact. ,rea,f„||o„J Thr^’I 
salts war© hrnaght hr <!.« . 

Co-operative Bank, Ansori Bag], 
against three defendants Kali n* ra 7? 
and Chhedi. Of the... the iL, 
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Kali Din was the sod of one Uaogal. 
The suits were brooght for recovery of 
moneys said to be doe to the plaintiff 
Bank on promissory oote^ exeeoted by this 
deceased Mangal. Tbe second and third 
defemlanta in the case were sttreties for. 
the payment of the debts cootraeted by the' 
deceased Mangal. Mangal was a mraberof* 
the plaintiff Bank at the time his death 
nod it is an admitted faH that after hit 
father's death the defendant Kali Din 
became a member of the society and was 
s member at the time these suits were 
brought. The question which has arisen 
here is ns to tbe extent of the liability 
of Kali Din for the payment of the debts 
doe on the promissory- notes in qaestion. 
The case for the plniniiff in the Ooort 
^low was that Kali Din was responsible 
in (ho same manner as if he bad executed 
the promissory notes himself. The view 
which was taken hy the Monsif was that 
Kali Oin was only responsible for these 
debts to the extent of tbe assets whieh 
he had inherited from hia father. In 
snpp<irl of the case pnt forward by the 
plaintiff aocioty, bye-laws were prod peed • cf 
which bye-law No, (2 lays down iHst “if 
a member dies and if his heir or so**cessor- 
iQ-interest is eligible for ud mission as a 
member, it shall be open to the generil 
meeiing to elect such heir or spcces«or-in» 
interest as a member io place of tbe 
deceased, but the general meeting shall 
not be bound to do so, nor shall the 
heir or snccessiir-in- interest of a decasisd 
member be bound to join as a member- 
1/ the heir or successor- in -interest is elected, 
all rights and liabilities of the de^ea-ed 
memW shall devolve on him”. It >■ 
admitted that these bye-laws were framed 
Qi»dcr the old Co-operative Credit Societies 
Act, X of 1004, hut hy virtoe of seolioo 
^ of the new Act, II of 1012, these 
bye-laws are in force so far as they are 
not inconsistent with the express provisfoua ^ 
of the new Act. The learned Moiwif 
seems to question the validity of 
partienhr b^^e-law which was relied opon 
by the plaintiff society, and for various | 
leasons, he seems to have coneidered it ^ 
«V '« ww r>f the socieiy I am nnahle 
to agree with thU view of ihe reatf«^ \ 
The whole argument of tLe learned 4 

aaem^ lo i-e to rest epon a misooneepbo® J 
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Brasrr du 9 , iiQTn Ditoe, soisi bank, ltd. 

^ ihe' velftHon exisliog belween thU 
defendaDi Ktli Dio and the plain nil 
*Baok. Thk ie not a caee in which iUv 
^aok t» ttyiof to enforce a liability, 
iaeamd towards it hy the deceased Manjnl. 
against bis legal representHtive Knii Din. 
II that were so, then no dooht the view 
of the Monsif woold be correct ami 
Eali Din would not be liable to n greater 
osteut than that of the assets which 
hs has received from hia father. That is 
Ibe ordinary law ; but Kali Dio was not 
being toed aa the legal representative of hia 
father, but on the footing of hU being a 
member of the plaintiff society and of his 
baviDg contracted to become a member of 
the pooiety on the terms laid down in the 
bredaw fio. l£. There can be no doubt 
that when Kali Din joined the w>ciety aa 
B member he, by acceptance of the bye* 
law in question, became entitled to ell (he 
Hghta and aobject (o all the liabilities of 
•bis deceased father. 1 fail toaeewhythie 
bye*Uw ehould in any way be held nl'm 
9im. The only roaeon which the Monaif 
*aan give is that ft enhances the liability 
' 0 l Kali Dm aud impoaca upon hi**' more 
reapoueibility than would have rented on him 
he merely been the legal representative of 
bis father; but hia liability is m>r« thtn that 
'(da legal representative, b^ause he baa undei^ 

'*^ban all the rights and liabilities of hia 
‘fbtber by joining the society. I can see no 
^reason why In the interest of these Co* 
'ogerative Societies, a rule of this sort mHouM 
‘Wt be iDa<lo, and so far as I can we. 
uere is no provision eithei* in the old or 
the new Co-operative Credit Sorietces 
Act rendering the bye*law Wfra w*r«. The 
is clear enough to me, It seem* 
me that Kali Din is iu»t entitled to 
.plead that he is only reaponsiblo to the 
talent of the assets which be hs>i receive^ 
his father. I allow these applications 
direct that the decrees of the Court 
be amended so as to make Kali 
Dm fully reepooaible fw the debts in ques* 
I DDl merely responsible to the extent 

.M tbs estate which fas has inherited from 
ha father. The applicants will have their 
all the Courts. 

Appluafi4>n4 •lUotvtti. 


PUXJAU CHIKK COURT. 

Civil. Mi<ceLU9COi*:2 AffKAi. No. 450 
or 191o. 

NovemW 24, 191o. 

Ml'. Justice llaCtigan and 
.Mr. Justice l^al. 

B 1:^11 KX DA.S s>u oriiti;' — PuiNripr.^ — 
ArPKLLSST*. 

Tbk UgUlDATOK or riu: OOABA BANK, 

Lro.. A,M It ITS A It, IN Ln^iiuAnoN anii * 

(IT II K K ... D 1 . K t .N DA XT'. — H R ' POX DC>T< , 

s . 4 ./ (17 .«/ 

M.r.f.' />.rov((<w 9 » 

Vf/M. — •*. ‘i-it • 

The jfencml jM'jiK'inV- l'"t' c>n'*»‘hHg hi 

wimliny upS|i|K>aU'ii-CB upv as MIgiVA; 

(.) TIh. oUjrit of ilio Ace (VI of iSb/) Wimk linh 
mstlen. »lx*«i)il In* m'IIU*.! »|N.<.dily uiMliliKt 
ing. ii|> pcviccUiue" lox be |»riXni<'(eU undkilj^. 

aa «*;k(cii>h»u of lime milt uot U' 

’HIASMiir 7«ii, o.)l. t.J 

(40 iu (Ih' alweiK**’ of ’-iH.pmr cMVikiuatancv*, ji 
UbiraM ba9o1»'Hin«sl u nhivli, \ty 

eY]iinUM>U'(f (he iline liiuiUMl fiM* n|>|»rHl, Im* bucnrito 
abaoUic,«w*iUi 10 k* ile|iri^e<l "f Hi .Ji 7:hi.Qol. I.] 
.» J4CIVW who f<*r an cmICmIoii nf 

timv loiMi »l»^. wx tkh ni«»iy po^l-Tly calk'd. 

but MmuXlilHK wW'h n»k for lUc 

iMlMlgvm'v of Ike (’oiin t-> n'hk'vc Ikhii front ihv 
legal bar lUxt •' (In A**^ "f i ho Lap*, 

klurv ifi. h. 

totSMtid*!* »m t n,sn'tHt/ L'yiHfxlnt/, 

Uit ft rr v, Sn-'kvj SlnUr. 

11 imL Caa, 002; IB Bam. L. II. 3W, n fonvd lo, 

Cmicr KClkw I CP .if .Vcl VI of 1^X2. iko ‘Vitcaial 
«rCon«warnvx'’ alilvU cinltl" h priv.ii A*lt for 
CsienOMH. gf tiniv requur thni lio will «imI tv sninlcd 
tbc hnluIgeiM** uulmo hv kW ihr Court that In* 

himwif I'a-* *vnc«l wiik roa*onah|.. dikffcnrr am I 
that the ‘W.av m ixwo.corini: hU appo*!, wah due 
either Wilw rc«iaMnkmU^ ctonJiicC er l.i acme nulivn 

or InHClIoo ca Ibc part gf tho Co’irl balow. , |>, 4 20. 

fixo. V. if/»* CumtrtHy Ud.. 

ruiUi US I* .1 I90v S/nV* '* Wiioi"'’ onijx, 

«Ud”a,.70-,:l0UlM., R. tflU; <JH P. K 191* 
u„u r-,i T LO tod. 

Caa 4i3' K» P, W. R lOll; ^ h. R 191 li 

in »•., « r. K. Ulh^l r. w. U. 1915; 

flO P t R. 19155 Indtt fhMtfU'tt/f f»"'' oasl^' 

fcf/or.V* *. Ti »"<•«» ji 

Lrf 4 Ind. Ca». a?/: ID M h. J. oM-. v. 

BrU^rf, 22 M. SOI. Pcfapfod t'. 

MiscellaueouN ippcal from the older of 
the Additional Judge, Aiuvitsav, . dated the 
11th JsDuary 191S, rejecting the Applicft* 
i(on. 

Mesars. C. Bep«» F^tinoH and If'ixi 

r»r*‘, for the Appellant^. 
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eiaSBM &A8 V. LIQTriOATOB, D04BA BANK, LTD. 

i^easTB. 5an/a«am and Bup Bam and Lala 
"Dharam. Da4 top the RaapondoDta. 

JUDGMENT.- In tha coorsa of nindin^ 
ap tbe Doaba Bank, Liralted, the then 
Official Liqoidator applied (o the Additional 
Jadge, Amritsar, for sanction to a proposal 
made hy him on behalf of certain of the 
Directors, bot this application was rejected 
hy order dated the Uth January 1915. An 
appeal has been preferred by the Directors 
iniereated in that application and it is not 
noiv disputed that the provisions of section 
169 of Act VI of 18S2 are applicable to it. 
A preliminary objection has been raised by 
Mr. Santanam to the effect that the appeal 
ie time*barred, inasmach as notije of the 
appeal was not served upon respondents 
within three weeks of the date of the order 
under appeal This period of three weeks 
admittedly expired on the 1st February 
1915, while the present appeal was Hied in 
this Court on the lOth Febrasry. Mr. 
SanUnsm points out that the memorandum 
of appeal dees not attempt to explain the 

delay; that it contains no prayer for 
extension of time; and that there is no 
separate petition on that behalf Hied by tbe 
appellants. The appeal was laid in doe 
course Wore s Judge in Chambers and 
was admitted to a hearing by an « pa'fe 
order daUd the 23rd February, bot eo far 
•• we can see from the record, the learned 
Judge was not asked to extend the period 
prescribed by section 169 of the Act. 

Obviously, the appeal is barred under the 
strict provisions of section 169, but it is, of 
coarse, open to this Cou>^ to extend the 
time if good cause be shown for tbe grant 
of such indulgence. 

The general prineiplee applicable to 
caeee of this kind ere as follows:^ 

(1) The object of the Act being that 
matters should be settled speedily, and that 
winding-up proceedings should not be 
protracted unduly, ao extension of time 
will not be granted except nnder "'special^* 
oireumetances; 

(2) in the absence of special circum- 
stances, a htTgsnt who hse obUined a 
judgment which, by expiration of the time 
limited for appeal, has become absolute, 
ought not to be deprived of it' and 

but etonrethiDs whioh e^titlraWm 


to ask for the indolgence ’of the Court tO 
relieve him from tbe legal bar that is 
imposed hy the Act of the Legislatvre*' 
[Buckley's Companies Act, 9th Bditlon, 
page 415, and Lokhmidtu Rkimji Spinning 
and Wtarinp C<mpany. Ltd , In re Ooverdhan^ 
das Khaliao v. Sandgrg i^later (1).] 

It in impossible to de6ns, with any 
attempt at precision, the special circiim- 
stances’' which would entitle a person to 
ask for an extension of tims, but there Is 
ample authority for the proposition that bs 
will not be granted the indulgence unless 
bs can satisfy the Court that hs bimself 
has acted with res.xonable diligence sud 
that the delay in prosecuting his appeal 
was due either to the respondent's conduct 
or to some action or inaction on the part of 
the Court below [aee Dituiat Ram v. WopfUn 
^hlU Camptinpt Ltd., Delhi (2), Sulian Sinph 
T. Badhoita Singh t3), Hiro M v. Himalaya 
Olaee Warke Company (4), 7ara Cf at-d f. 
Official Lignida/<irt of Pe pla'e Bank ftf India, 
iJd., (5), East India Distilkmee and .Smur 
Factories v. TVimeoclfy Sarangapani Sugar Hills 
Co., Ltd (6), Ramnnappa v. Official Li<tuidators 
Bellnry (7) and Lakhmidas Khingi Spinning 
and Weaning Company, Ltd., In re, OovsrdhM* 
das fCknttao v. Snndart Slater (1).] 

The facte upon which appellants rely 
explanatory of the delay and as affordiof 
ground for the Court to extend tire 
ordiuary period prescribed by the Act, are 
eet forth in the affidavit of &lr. Gokal 
Ohand, one of the appellante, and are oot 
controverted by Mr. Santsuam. Vrota 
thie affidavit, it would appear that tbp 
Directors heard on tbe 16tb January that 
the Official Liquidatcr'e applicatioo had bMo 
rejected and that Mr. Qoksl Chand there* 
upon wrote to the Official Liquidators asking 
for an attested copy of the Court's ordsrt 
Before proceeding, we may here observe that 
no explanation bsa beeo given why the 
Directors did not apply direot to the Coart 

(1) 11 Ind. Cm. 668; JB Bom.L. R. WA j 

(2) gap. R. 1 908. - f 

(8) » Isa. Csa 796; 66 P. R. 1914 100 F. I'- * ' 

19 4. ^ * 

(4) 10 Ind- Ota 463; 176 P. L. E. lOU; 300 P 
R. 1911. , 

(6) 29 laxd. C«». 266: 90 P. L. B. 1914 46 P. 

191&71 P. W R. 1916. A 

4 lad. Cm. g; 2 ; 19 II. L. J. 611- I 

(7) 22 U. 291. i 
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'for the copy. On ib« 17th Janoary 
Mr. Gokil Oh»nd And another Director. 
Bei Babador B if hen Das. consulted Ooaonel 
with a view to aa appeal bein? preferred 
to tbia Coort and vrere informed that an 
attffted copy of the order was necesatry 
before any soob appeal coaid be filed. Tl*e 
'order in qaeation was abort and a copy 
of. it eoald bave been obtained, by the pay* 
aent of wbat ia known aa an argent 
* fee/' within a few hoara and at no ap* 
preoiable expenfe. We may fairly aeenrae 
alto that Couoeel had inpreased upon hie 
eUeoU the neceseity of BUng the appeal 
witboni delay. Boi the Direotora apparent* 

Ir pNferred to wait antil they heard from 
tbe Ofioial Liqnidator in reply to Mr. 
Oclul Oband'f letter of the 16th January. 
On tbe 20th January, a reply wae received 
from the Offieial Ltqaidator who. however, 
aent them merely an nnatiefted copy of 
tbe Conrt’a order. Again no action wae 
*taken on receipt of thia letter till the 23rd 
January, when Rai Bahadur Biahen Dae 
wrote to Coaneel in Amritsar, asking him 
to obtain an etteated copy of the said order. 
Here, too, no esplanaiion is given why no* 
^ing wae done between the 20tb and the 
23rd January. 

Having written hie letter of the 23rd 
January, Rai Bahadur B if hen Das took no 
furtbor action till tbe 27th January. On 
tbe latter date, a^ he had received uo 
reply from his Counsel in Amritsar, he 
telegraphed to one liala Oirdhari bal to 
apply for an attested copy and on the 
same day Mr. Ookal C hand himself went to 
Amritsar to ask for an explanation from 
Counsel as to the delay. If Mr. Gokal 
Obaud could go to Amritaar on 27th January, 
we see no reason why be could not have gone 
or sent one of his employ eea on tbe Hh 
January. On the 27tb January, Coaosel at 
Amritsar seat tbe Oirectora copies of various 
proceedings but not a copy of the order 
from which the appeal was to be preferred, 

^ aud these copies were received on the 28th 
with a letter informing the Directora that 
the record was to be sent to this Court. 
Mr. Gokal Ohaud thereupon enquired from 
tbe office of this Court whether tbe record 
bad arrived, but could get no definite inform* 
ation. It is said fund quite correctly) tbat 
tbe 22th and 30th January were Court 


holidays and on the latter date. Mr. Gokal 
Cliand again teUgmphed to bis friend at 
AmriUtr, Lala Girdliari Dal, to obtain the 
requisite copy. A reply was received 
on the 2nd February to the effect that 
the record was in the Court of Rai 
Bahadur Demode r Das at Lahore, ffo 
attempt was made to obtain a copy of the 
order from the latter Ccurt, but on the 3rd 
February .Mr. Coke I Chand went to consult 
Coaii>el in Lahore but found tliat the learned 
gentleman whom he had engaged on the 
17th anuary was away from the station, 
and though there Imd already been greet 
delay in obtaining the copy, it did not strike 
Mr. G<»kal Chand as necessory to get the 
copy frvim the Court of Rai Bahadur Damodar 
Das till the 4ih or bth February. On 
one of these dates, (he U not .sure u*hi:ii) 
he inetructed hia Counsel's clerk to obtain 
the copy. As a matter of fart, application 
for the copy wa^* tusde the 6th February 
and the copy was supplied on the 8tli 
February. 

The period of three weeks bad now 
already elapsed, but the appellants pro* 
cetded in the same leisurely fashion 
as they had done up to tide time. The 
memorandum of appeal wte drafted and was 
ready for presentation on tbe lOth February, 
but it was not till the 15th February tbat the 
appeal was actually Hied in this Court, 
and even then the memoranduip of appeal 
contained no prayer for an extension of lime. 

Such are the ado>ilted fact^, and we can* 
tot 6nd any ground to iustify us in grant* 
ing appellants an indulgence which is grant* 
ed rarely and only io circumstances which 
•how that the appellant has exhibiUd reason- 
able diligence. in the present case, »t 
would have been quite easy for appellants 
to obtain tbe copy direct from the Court 
within a day or two after they had consoltsd 
Counsel ou the 17tb January, and this too 
without incurring any great expense. They 
elected, however, to proceed in a leisurely 
manner, though they moat have known 
the urgent necessity for prompt action, and 
as a result they must suffer tbe consequence. 
They have not attempted in any case to 
explaio bow it was tbat they did not file 
their appeal till the I6tb February, despite 
the fact that the period of limi*atian had 
long sinea expired, when they obtained the 
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topy of tbo Coort'A order oa tbo 8tb 
Febpaary. 

In our opinion, no caase haa been shown 
why we 9 bo aid deprive respondents of the 
right wbioh aeeraed to them when the period 
for appealing expired withoat an appeal being 
.preferred, and we accordingly dieui$x the 
appeal with coats. % 

Appeal Jismustil. 


OUDH JUDICIAL. COMMISSIONKR’S 
COURT 

FiaXT Civil. ArreAL'^ Ros. 4U axo op 
A pril 7. I91b. 

hreetHi: — Mr. Stuart, A. J. C., and 
Mr. ICanhaiya Lai, A. J. C. 
yourd6 Ud/e Qathtr HUSAIN ALt MIRZA 
AM> AHOTIIKU— Pi. AlHT(PP;$ — Arret U NTS 
ttretu 

MUHAMMAD AZIM KHAN axdothxks — 
D K PVK OA N Ti — K (N rOK OK KTS. 

f/nhti-i ATi.)*/ p/ Ouilh SaiieiJ y>e>»f. 

«(I ty Goifrn‘iteHt—Gf«itt in /t^rpetHtlf, m 

lony m Ih^r^ nrt ftn^nl ri^hU coa/rrml ^9^ 

Ornnt, coAWr«cn’«M fVA*ioA| Act [XXitI 1671)^ 
Orttfit Pt rrtt»H4 /rtf', if ptntion—rhcnment 

nol u$ tHortgn^*, H’ktthtr nHmiuAtf for 

ecllnipral pirf>«*e^D^ (iwKo funrAian rjfei itotlrHe* 

q/, OA mtAor /lIifwo/ivH of ATnAoaimsAia miaw’* pn.* 

G fly by HMHtfiOvipedfHonli<iH,t0f<t of^ilmhommoilHn 

i^—Coniinnifty ohligdtwm, ratifionrioH of. 


Xfopir fnintod by Wtjid Ali ShaU, iho ll.on 
King of Oudh. to hit eldoit ton for the meibio. 
noiteo anil lupport of the Prince and hie cbitdren 
ww nninlniood by tbo BritUli Govorameut after 
tho aonosation of Oudb. Tlie m»o4 gmate<l by' 
the British Q^vernment |)rorided that it heving 
been ostabUshed after dao eiH)uiry that the 
Tillages had been bold ia raat.free tenare under 
tbo former UoTommeDt, the Chief Contoiaeiooer 
was pleased to maiotairi the tenure iu perpetuity »e 
long a* there were lineal beirs sabject to the 
eonUitioue of loyalty, etc,, epccitlefl in tbe 
esnod; 

IfeU, that (li« grant in question cofiferred a 
heritable atid transfeiaWo wstata, that the duration 
of tbo grant wu to last as long as the gmntee 
had lineal descendants euisting aad (bat the gmnt 
wae to lapse or to be resumed on the happeniur 
of ane of Gio wotiogcncios s|wcjfied tbereinaml 2 
DO Other, (p. 732, ].] 

A grant of «1I^8, revennofree, in considenit ion 
^ t^ nghts held br the grantee pnpc to tbe coo. 
Beeationof Oadh, does amount to a pension wi«Li.. 

.^»ciuUWfcc<A.tXXin MIMI. [J*73r™Tl”‘ 


A document wbiob ia not enforoaable ae amortg^ia 
may be need in evidence for a ooUateral pnnosa 
nocoaoccted with tbe mortgage, [p. 736, ool. l.j 
Although as a rule tbe daalinga of a de faeto 
guardian of a Uuharamadaa minor srith tbe lainov'e 
pT'perty do not bind tho minor, there might be 
cases of urgent and imperative oeceieity where 
A (raneactioB entered into for the benefit of the 
oaioAr may be binding on him. fp. 786, ool^ I.] 
According to the general prinDiplee of Alnhai* 
madaa Law an alienation of tho minor's property .by 
AO unauthorised guardian, even if it ie not made 
for a ralid cause, ie neither void nor ToidARe» 
but ite validity or inTmlidity ie only delerminod by 
the minor adopting or not adopting U after be hu 
uttainod maiority though tbe effect of hie deoUlon 
will relate hack to the date of the inception of tfie 
transaction, [p. 786, col. I.] 

In the case of a eODtinoing obligation, inch ae 
tbe engagement of a semnt or the contiDoaBee 
of a tenancy, an abseoco of ropodlation or tbe 
a(*ceptaDce of set nee or rent with full knowledge 
of (he facts, impliee an undertaking to adhere to 
(hr obligatioa nod opemtes as a ratifioatien er 
renawal of 4 he old cont rad by (he party aooeptiog 
til* serTkr ur rent. (p. 736, «:o1. 1.] ^ 

Appeal against thd decree of the Sabordii 
nate Judge, Lucknow, dated tbe 21st Deoss' 
ber *910. 

Me^re. 8ami UUtJi B&o, Wazir Haean and 
Farzand Alt, for the AppelUnU. 


Pandit O^karan Kath Jl/i’rra and Baba 
Earn, for the Respondents Nos. 11 to 1 A 
Mr. A. P. Nen, for the Reapoodeots No0< 
4 and 3x. 


JUDOMKNT.— These appeaie arue 
oat of a suit brought by some of ths 
beira of Prince Hamid Ali for posseseioD 
of reriiD yegiV villages by redemplioa of A 
mortgage ejected by an award, dated tbe 
klst March 187 f, and for the reoditjon 
of aoeonnta and tbe recovery of sarplod 
mesne profits appertaining to (be mortgaged 
property. 

The yopiV was granted by Wajid Ali , 
Shah, the then King of Oadb, to bu « 
eldest son. Prince Hamid AIi, for the 
maintenance and support of the PHnoe 
and his children, and was maiolaioed by 
tbe British Oovernmeot after the aonecS' 
iion of Oadh. Prince Hamid Aji died on tb® 

8tb Jnly 1874, leaving a widow. *5 
Eankab Mahal, three soos, MabatboM 
Mirsa, Shappar blirsa aod Qarratola^ 
and a daughter, Kawab Oil band 
Plaintiff No. 5 and defendaota No®* 

22 and 23 ai^e the heirs of Mubao^ 
btiraa, who died in 1887., Plain^ifla^ 
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nVSAW ALI KlBZi^ V. MOHitfAAD A^^IH KBAX, 
3 asd 4 'ar« the heira of Shapp«r Mirza, 
wbo died ia 1889. Plaintiff No. ^ is the 
.SOD and defendant No. is the widow of 
Qarratolain, who died in 190:2. After the 
death of Prince Hatnid Ali, Mahdi (^uli 
Khan, the pTe<l»'Ce«or> in -title of defendant a 
K oe. 1 to 10 and 20 to 43. bwiQ^rht forward 
a claim to recover certain debts, aaid to 
have been due by the PH rice* which, at 
the euffgeetton of the ex* King, was referre<l 
to the arbitration of the Political Agent 
in Calcutta. On the il^t ^arch 1877, 
the Political Airent made an award 
declari&g bJahdi Quli Khan entitled to 
Be. 36,936 •4*5 and allowing him ioretain 
poaeesainn of the iacir which waa under hia 
management on behalf of thePrincedaringhia 
.Ufedime, till the aforesaid debt with interest 
thereon at 6 per cent, per anoom waa 
liquidated. The plaintiffs stated that the sakt 
award operated ae a mortgage in favour 
of Mahdi Quli Khan and that the tnorigage 
moDty was satis6ed from the inrome of 
tbejagir, including the price fetched by 
the sale of k/tn/tar and trees, aod the 
compensation mcney realised by tbeotortgagee 
in respect of a portiou of the tvptr property. 
The allegation of the plaintiffs was that 
the defendants did not render any accounts 
to the plaintiffs and were refus- 
ing to give hark possesHon. asserting a right 
to retain poeieseron under certain leases and 
mortgages ssecuted by Prince Uahacomad 
Hirsa. t^e eldest son of Prints Hatnid Ali. 
to which Shapper Uirza and Qnrratolaii), 
Ibe predeceasorsoD title of the plaintiffs, are 
said to have (assented. The plaintiffs averred 
that they were uot bound by tbe said deeds, 
hat if for any reason the Court fi'und that 
those deeds were binding on them and 
that any mouey >vas due to the defendants 
Bader those deeds or under tbe award, they 
^sre willing to pay whatever money might 
he found due on tbe same. 

Tbo claim was resisted chiefly by defend* 
Wts Noe. 2 to 5 and 7, 19. 31 and 37, 
jboare sore of the heirs of hfahdi i^uli 
Shan, and by deferuJanta Nos. 11 to J*. who 
to "he in possession of the iape> 
Tllla^s, save Kanaasi and Hadraona. under 
l^^ain leases and mortgages effected by 
Quli Khan, one of (be sods of Mahdi 
xl»lt'‘KhaB, Defendant No. vO is abo a 
*®*fWg4*^49om.. Jafap -Quli Khan, bot ne 


deren.'e waa filed on his behalf. The other 
defeMlancs did not put in their appear- 
ance. The defence, so far as it is material 
for the piirpoi^e of this i.ppeul, was 
thnt the tiHit due under the awaid 
not paid up, that the suit was pre- 
mgfurc, and thaUafar Quli Klmn nnd hia 
rep(v<rntutives.in-interest were in any case 
entiilM to letain jKwses-iojj of the /vgiV 
villages uiNisra le:isc executed Uy .\Jubam. 
raa.l .\liraa, the eldent stm of prince Hamid 
Ah. in fa^-oor <if Jafnc Quli Khan un t)ie 
6th January which the other heirs of 

Pnnce Hamid Ali had ratified, and oertali, 
nw»Hgara.deed'i executed in his favour 
by the said heirs, till (he debts therein 
refen^ to and the riehu due under the 
award were paid. It was subsequently 
admitted by the cm n (eating defendant^ 
during the hearing of the *uit that tha 
debt due under the Award was satisfied from 
the UKufruct in 18>t), hut it was pleaded 
that the claim was Iwned by time. The 
plaintiffs in reply urged that (he alleged 
rttificatiop by Hhapper Mimand Qurratulaiu 
waa ineffectual, inasmuch at they were 
minors at (he time of the alleged ratifica- 
tion. that the ra(i(iers had only a life interest 
ij the grant, aid had no right to bind the 
succeeding life estates, and that the transfer^ 
relied on by the contesHng defend a nt.e were 
inoperative under section 12 of the Pensiona 
Act. 

The learned ^iihonlinate Judge found 
that the grant in qusation conferred an 
abs-duts and transfeiwhle estate on Prince 
Hamid All And hia heirs in succession, that 
the lease effected by Muhammad Mirsa on 
the 6th Jaci'iary 1682 ri'eafed a charge on 
tbe j« 1 / villages fop Hs. 25,000, that the 
lease was mlified by the brothers and sisters 
of Muhammad Mirsn and was binding on 
the plaintiff, that the rights claimed by 
Jafar Quli Khan and hie representatives- 
in interest under the lease of (be GtE 
January l$c2 had become absolnte by 
lapse of time and (bat the claim for 
possession was not maintainable. The heirs 
of Slapper llirta and Qurratulain have 
Separately appealed. Tlie primary qaeAtinh 
for decision in the appeals is. whether ihi 
rights conferred by the grant of the I8tli 
February 18-il on Prince 'Ilamid^ AK aiid 
hia «ocee»opsso-in*ewsl''4v8r«i 
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traoRferable and whether the teasee ond 
isortgA^e set up by the contestiog defend- 
ents her the plaintiffs' clairn for pne^ewiioD. 

The contention of the learned Coonee) 
who appeared for the platTitiffs-appellanta 
was that the grant con fenced a sQecee«ion 
of )iFe*et«tate9 without any power of alienation. 
It ij not denied that the /apiV in question 
was obtained by the Prince ander a grant 
made by hia father, Wajid Ati Shah, when 
he was King of Oudli and that it waa 
reaintained by the British Government with 
the object of relieving the ex-King from 
the burden of sopporting each of hie 
relations from hia pension as were maintain- 
ing themaelvea from the iepiV properiiea 
held by them from before the annexation 
The original grant was made hy the ex- 
King eometime in 1256 Ftuli or ls49 A. D., 
and is not forthcoming. We find, however, 
from certain investigations male by the 
Qovernment in lb69 that the Prince held 
the jagir by way of a gr«nt and 

realised its revenue from the persons in 
poseeaaion. The statement of royel gogir$ 
prepared in that year aliowa that the 
investigating officer recommended that 
the should be maintained for the 

benefit of the Prince and hia progeny 
in perpetuity, hut the Commixsioner 
varied that recommendation by suggesting 
that it .should be maintained only for the 
life of the Prince (Exhibit 6). The Govern- 
ment of inHja, however, by iU letter No. 
173. dated the 12th January 1861, sane- 
tioned the grant in perpetuity eo long ae 
there were lineal heirs of the Prince io 
existence (Exhibit o). On the 4th Noveoi- 
bar 1861, a luuafi was issued to the Prince 
(Exhibit B14), with a vernacular counterpart 
attached (Exhibit B23), couched in th* 
following terms Jt having been eatabliahed 
after due euqnin* that Mirza Muhammad 
Hamid AU Khan held the under* mentioned 
villages in Zila Lucknow in rent 'free tenure 
under the former Government, the Chief 
Commiesioner under the authority of the 
Governor* General in Council is pleased to 
maintain the tenure in perpetuity ao long 
aa there are lioeal heirs on the following 
oouditioDs: — That he fib all have aurreudered 
all tanadtt title-deeds, and other documents 
xelating to the tenure in question to be 

deliver^ to the Government. That be and 


his heirs shall strictly perform all the duties 
of landholders, in matters of Police and 
any Military or Political service that may 
be required of them by the autboritiea ahd 
that they shnll never fail under the just 
auxpicton of favouringin any way the designs 
of enemies of the British Qovsmmeot. 
If any one of these conditions is broken by 
the p^e^ent incumbent or bis heirs, the 
tenure will be immediately rei^uraed." The 
property granted was described sa com- 
prUing villages Bhelaw'sn meosuring 687 
acres, AH Nagar 437 acre?^, Para 1312 
acres, Nadaona dS7 acres, Kanandi 687 aoreii 
Sadrauna 312 acres and Harohandpur 
Kanaura of which the area was not mention ad. 
A summary Settlement of these villages bed 
taken place prior to the grant, hut the lend- 
revenue assessed was not mentioned in the 
Mnad. In the )*tter sent by the Secretary to 
the Government of Indie, Poreigo Bepart* 
me nt , d at ed the 12th January 1 86 1 , to th e Chief 
Commissioner of Ondh sanctioning thr grant 
f Exhibit 3), the Government of India stated: 
'"In cases where the King (and still nom 
where his predecessors) had given fcciVs 
to individual mem here of the royal family 
and had so launched them into the >vorld with 
fortunes of their own, it would be harsh io 
the extreme tv resume thtse /orfunsa, or rv«a 
to cater, ere iccVA the deecent of euch Jorlunrt 
to lepi'fimofe or reco^nited heirs, and to make 
them all dependent upon the King's 
consideration and carfulnesa, he baviug Icoy 
ago disencumbered himself of them", sad 
then proceeded to say: ‘*sa regards gmaH 
in perpetuity which the Chief Commisaionsi' 
has ascertained, were liable to reaumpff^^ 
on the failure of direct heirs of the body 
of the grantee, aod also ou the holder 
incurring the King's displeasure.tbe Preaideut 
in Council observes that the Government w 
India is not competent to enter upon judgmaot 
of such acie (especially where Begams a^ 
concerned) as were likely to cause the King/ 
displeasure, aod this being so, the fair 
to recogn ise th e perpet ni ty of the gft 
Preeident in Council, therefore, ssuotioos the 
continuance in perpetuity of the 15 
referred to in paragraph 6 of this 
so loog as (here are lineal heirs by the Km^: 

It is sdmitted that yagiV No. 30 
dispute wss iosloded in the ‘5 
referred to. The reveuttesof jotfiVa 
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17. 18. 22, 29, 30 and 37 are stated rn 
that letter to have amounted at the time 
to As. 33,279. But the reference to the 
revenue doea not neceasaril; implf that the 
grant was in the natore of an assignment 
of land revenue as distinct from a grant of 
full proprietary rights. The Government 
had to refer to the revenue in ite discuesion 
with the local Government to indicate what 
it was losing by the grant, and the contention 
that the Government intended to assienthe 
revenue but not the land is incoiirisleni 
with the terms of the grant, which describe 
the area of the villages withoot mentioning 
tbs reveoue esaessed, and assign to the 
grantee the duties of a landholder, ard also 
with the admission, paragraph 2 of the plaint| 
that the British Government altow^ to 
Prince Hamid Ali the S^otn and g«iHi'ndori 
righte in Eanauei. The w^rd '*rent" was 
used loosely in those days for ^ revenue." 
Tbe Government intended. U la menifest. 
not to disturb pre<existing rights and to 
allow the grantee to enjoy an independ* 
ent means of subsistence With the 
exception of the village Kauaosi. of which 
the Prince was in khat possession or 
directly realized the rents, the villages 
granted were at the time of the grant in 
*the poesenaion of certain other persons 
from before the annexation. These persons 
obtained decrees for proprietary pnsseesron 
ae against the Prince at the Regular 
Settlement (Exhibits 37.43,4 6,32 and B41). 
but iu regard to village Ksnausi, it was 
found hj the Settlement Officer that the 
alaimanta bad lost their pnasessios long 
'before the date of the grant (Exhibit 51). 
Tbe village was, therefore, settled with the 
Prince whose descendants have since then 
been in poxsvsaion of the rights bo^•h of 
tbe British Government and of the original 
proprietors in it. 

References to revenue* free tenures are 
loond in serveral places in the Oudh 
Papers for lb 56^6$, where holders of 
rsut-free te&ures are described (page 266) 
V tehing the place of the Government, 
“•virg the rights of the actual p»‘saeasors 
^ old proprietors undisturbed, and in the 
^ttUment Circular Ho. C/1123, deled the 
tk * it was dietioctly stated 

the grant of rent*free tenure or jegr> 
with it projtristaiy rights in tbe 


soil, tbe Government simply consenting to 
waive its claim to the payment of the 
land revenue on the holding in perpetuity 
or for the life or lives of one more 
persons speciNed without in xny way 
affecting the proprietary righte of others 
in the soil existing at the time of tbe 
grant. (Banerjee’e Settlemeirt Circulars, 
page 67.) 

It is contended that the word jtigir'' 
as used by the Government of India in the 
letter above referred to, did not intend to 
ennfer anything more than a successioo of 
life eslates on the Prince acd his lineal 
descendants. But whatever meaning the word 
may have carried during native 
rule or in the Maharatta country, where, as 
observed in iintnchatdra Mautn v. Venttafctao 
3fuqtr((I\ pyffirg wera generally reeumable at 
the death of the grantee, there ran be no 
doubt as to the fnct that the British Govern- 
ment in conferring jaffirt or reveDue*free 
tenures intended to confer a heritable and 
transferable estate on the grantee, Mufaject 
to such terms and conditions as might be 
contained in the grant. Bengal Regulation 
XXXVII of 1793 enacted rules for determin* 
ing the validity of titles of persons hold- 
ing or claiming a right to hold 
yegiV and other land under Badthahi grants. 
By secitOQ J5 of the Regulation, it was 
provided: Alfamufia, aySM and madad 

math granta are (o be considered as 
hereditary tenures. These and other graote, 
which from the terms or nature of them 
may be hereditary "nd are declared valid 
by this Regulation or which have been or 
may be continued by tbe British Govern- 
ment 01 any of its officers possessing 
competent suthority to ccn6rm them, are 
declared transferable by gift, sale or other- 
wise.’* In regard to iagtrt gninted by the 
old Kings, sectiau 15 declared that they 
were to be considered as life-tenures, 
expiring with the life of tbe grantee, unless 
erpres9td in the grant. The grant 
confirmed iu thia case, was not that of a 
life- tenure, but of a rent-free tenure in 
perpetuity to subsist as long as the grantee 
bad lineal descendants in existence and 
the effect of the confirmation was to substitute 
the Prince for the GoveromeDt in regard 

< 1)0 B. 6« at p. cot. 
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to 8ucl) intere.st nn tlie G >vernmeo( b»d 
m tliti $oil, ami to liliu a liet iuble and 
transferable right. 

Such a grant baaM na analogy to an 
estate tail, for an estate tail is conferred 
on a certain person and the heirs general 
or epecihc of a particular b xly or b'Xlies. 
Thia grant now in question was conferred 
on a particular individual by name ar>d 
.was declared to be heritable so long as 
the grantee bad lineal de'^cendants in exist* 
ence. In other worda, the duration of 
the grant was to last as long as the 
grantee had lineal descendants existing, nnd 
the grant was to lapse or In be resumed 
on the happening of any of the coutinger»c:es 
eperiHed therein and on no other, The 
grant did not speciHcally forbid an assign* 
toent. and based as it was on a recognition 
of pre>exiating rielits or of the principle 
that if there was any property to which 
the Prince was fuirly entitled, he should be 
allowed to enjoy it (ro/c paragraph 3 
of the letter of the Ooverntnent of Ind.a, 
Exhibit h). all proprietary rights other 
than those restricted by the grant will be 
deemed to have passed with it, 

A grant of villages, )vvena«*free, in co • 
flkloratuiN of the rights held by tlie gmniee 
.prior to the vonHscation, does not umoimt 
to a pensioii within the mciiiiiiig of Act 
XXlll of 1371, and as held in Onnpot 
Hao V. Anaudu Hao ( ) a gniut by the 
Britiah Govemtoent cmihrming a previoUA 
grant made by tlu* preceding rulev of >aeh 
rights as the Govcrnueiit passcased, i« 
eluded tvum the purview of the Penshms 
Act. In fferji* Narayan Mandtik v. ffodaji 
Bapufi (3), Westropp, C. J., in dealing 
with the gi'ant of n village in leam, 
including the waters*, trees, s Jones, 

{kuarries, minus nnd hidden treasures, but 
excluding the l*nMar$ and tn«teir/ar«, observ* 
,ed: — “It is no doubt true that 

sanodt grants in inam, #umN/um, etc., are 
genarally speaking, 0101*0 pru|ierly described 
us alienations of the royal ahare in the 
,pi<odace of the land,' i. of land revenue, 
than grants of land, although in popular 
pnrlance air* called, but it is not true that 
iBofih. is invariably tbo case. If words are 

(«) *6 A 104* A. W. K. (1905) 200 . 

(3) 1 B 5X3. 


tins 

employed in tbs grant * wbish eRpmsly Or 
by n-^ssary im dicat ion indicate that Gov* 
eminent inCeixIs that so far a.s it may bave 
any ownership in the soil, that ownership 
sh^ll pass to the grantee, neither Goveru* 
merit, 11 »r any iici^on subseqasotly to the 
dale of the grant deriving under Goveru* 
moot, can be permitted to say that the 
ownership did not so pasa,’* 

1m /Iffiwo fitbi V. yajm.«»-NiV<o Bili ( h) 
whcrcccr ainimm iveable property was grant* 
cd ill lieu of a pen-ion, aod (he ta/tfid provided 
that upon the death the or igi na 1 gr*<ntsd 

the estate would l>e coiifinued m perpstu* 
ily in the manner nf an hereditary holdingi 
ml at the desire of the grantee, revenue 
.was ssNeKsed and the members of the family 
tr-ated it ns an ordinary tnytMori pio* 
pei’Jy xubject simply (0 the paymentofthe 
Govfrnm**n^ revenue, Baoorji and Tudball, 
JJ., held that tbe samtndari so granted 
was not a pension within the meaning of 
seel ion 11 of the Pensions Act and was 
liable to HtiHchment and sale in execatico. 
The insre fact that a grant of property is 
nnide to pit » vide the pautce with an is* 
dependent means of subsistence does uoi 
male** the properly giante* inalienable— 
TAAjlMr Kopiluffuth Bo hi Dot/ 9. Oovom^ 
m«nf (6) and Kunara TiTvmalai NuiAiV* 
Btnpaifi Ti>»»wo/a»' Soitn Naik (6). A co* 
vs hail I dvcUring that the grant shall be 
liable to resumption on the failure of belli 
to the original grantee, has similarly oo sacb 
effrcl: MnhoruJ Kuuior Jagai Mohon Woth 
V. firiWd Btihn (7). fn Kn$hnarav t. Bo^ 9' 
an- (fr) a giaut made to a peraoDaodbis 
chlldreo in perpetuity, M-as held to alisB* 
able, and in Dotiboi v. J$hvofd<u Jo4* 
jivunttao (y) and Uamlal Bookoryf« 
Serrofarg of S/a/c for Indie in CounoU 
(10), it was held that alieoabdi^ 
was not inconsistent with tbe Kxatiou of * 
certain line of descent to determine tbs i 
duration during which the grant was to j 

last. Grants of land for past services or oo I 

L ** ^ 0 A- L. /. 5 U. ^ 

(Si ti W. R. 17; '0 B. L. B. I«. 

*>) 21 U 310. 

(7) 1 C. t. J. 6fi7 atp. $61. 

(S) 4B. B. C B.AC.J. 1. 

(9) >S B.8S2J la I. A. 28. „ 

(•0) 7 C 304; 10 C. L. A, 34ft 3 1. A. 45; 4 Ssr.**'» 
J?,.J.,2J$i6.Iad,4ar.327. . . • - 
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e^ndilion nf have aiioilnrljr b«en 

daamed alieiinbla [£to9x6<(r v. Irhirfirifaf 
J/i{f}ivantiQs (il); Lachmi WoraiH v. Maknitd 
^inQh (]2) and D<M ■yfahtiHintHil Khun v. 
Bank f>f Upper In'lia (13)]. 

Section 4 of (he Pensions Art (XXtll 
of 1871) evidently makes a distinction l>e' 
tween a pension end ti j;rnni <>f money or 
land reveooe, for aeetinn 12 of the Act 
merely prohibita the aseiffnment of pension, 
piy or allowance and is silent willi rejt4rd 
to grants of money or land revenoe to which 
a I'efercnce U made in section 4. Ilseema 
impossible, therefore, to nv<i hi the i'onclnsion 
that the word pension'' denntt'S Sitm^ldnir 
different from a ^unt of money or iH)*d 
re venae, and as observed in 
V. Ntlkrtntiavuau (14) and /W v 

Fasaf Imam (15), a^>ant nfl.iid r vhmb* 
free does not c 'me within the par view (•/ 
the Pensions Act. [See el so St^rHntu 
c»f Btole fC' tryfia in ('uHHrilv. KktmrtienH 
Jeuehanfi (16) and CfNhray/y Mn^aU v. I’Wn* 
|rvdo Cfu^ty (17).] The learned Connae) for 
the plain! iffa-appellantM haareferreil tea hum* 
her of Hombsy deciaiona in which ^renra of 
tnome or tnrcujnkta were held to convey mere 
eatates for life, bat an pointedoni in OnfMaa 
Jugjv'unJx/a v.f'uU^Chirof Sitntf (Ife) nul Ifunt- 
ehoruirti Mantri v. yenkofur>io }t/tkfri (1), 
the decisions in Bombay were ^iternMy ImmkI 
do theaaaffss of the MabiatU conntry, which 
have no application in this part of India. The 
asture of the Hjrhfs c«)nveyed to holders of 
iegifi in these Provinces is aptly illustrated by 
a decision in Bitkii' Hhni v. Loffn Kiaknrt 
(19) where a ^raot in perpetoity, generation 
after geotratitin, was held to confer a heril- 
able and traosferehle estate. E>eh (rrunt 
hu to be construed accordinff to its own 
Urns, and if there is noiMna in a grant to 
indicate that a limited estate was conferred 
or that the rights conferred, amounte»1 to a 
within the meaninir of Act A XIII of 
)8yl, alienability attache* to the grant of 


* M B. 661. 
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proprietary rights or such rights aa the 
grTinior may have possessed subject to any 
conditions which rhe grant lauy impose. The 
dwi«ii»n of this Ci>urt in Kir«t Civil Appeal 
Xo. 92 of I>9o declaring that a mortgage 
lOHde by Farkhutida Unhal, one <if the mutai 
W’iveaof the ex* King, could not be enforced 
after her death, is of no signiKcance, because 
Parblionda Malm) had no issue, and the grant 
to her, whether made in lieu of maintenaoce 
or otherwi.se, lapsed on her death. 

• • 9 4 a 

» 9 9 a • 

It has lieen urge<l by the contesting defend* 
ants in ronitertiiMi with the plea of limits* 
tii*n that the sward did not create a mort« 
gige.aml that the xo if should have been 
HUI within 12 year- from the date when the 
riglit iti pos.«easi >11 accrued. An award is, 
however, in the eyes of law a iobatitutinn of 
the will of the srhltrator fur the will of the 
parlies. It amoQi>t« in fsct to the suhuidioa* 
tion by the parti«<s of their will to the will of 
another wliooi they nominate by mutual 
consent to interpose between ihem, and ss 
observed by Kusaell ( RuskcI I on Arbitration, 
ninth Kdiiion, page 33.3) an award U con* 
s«derc<l in equity a* an act • f parlies validat* 
ing the iransnrtiiMi, '>nhjvrl to certain quali* 
Kcalioiis, in the khiov manner as if the partiea 
had enWrrd inbi it themselves. The award 
was made Iwfore Act IV of 1882 came into 
force. Section 2 of the Act saves from ita 
operation any right or liability arising out 
of a legal relation constituted l^efore that Act 
came into force, ami section 30 of the Specific 
Aelief Act places awards for the purposes 
of specific performaiica <m the same footing 
as any other connact. The award was made 
in pnr.saance of an agreement to which the 
e!c>Kirig, a4 the grar.dfather and goardiao 
def'irto of the descendants uf Prince Hamid 
All, waa a party and inasmuch as tbe 
property in dispute was conveyed to bfahdi 
Quit Khan as Mscurity for the money due 
to him or, in other words, to enable him 
lo retain tne poseessioo and enjoyment of 
the osufraet thereof tilt his debt was 
Mtisfte<l. it created a relation analogons 
to that of a mortgagor and mortgagee and 
a euit fur redemption is maintainable. 

rh<* awar*! .stated that the iogiV sIiaII 
reitpiin in the poaseesioxi of Mabdi 


IKDIAN CAS£8. 


[1915 




HUaifN All V. MCIIAUUAD A?ltf IffAN. 

Khaa till tlia Aum ApeciHed theraio, w%s 
liQiiulated with ioter^st at 6 par cant, par 
annum and that when the said debt was paid 
in full, the }fi^ir ahall be handad ovar 
by Uim to tlia parion who may be datarmiQ* 
ad at that time to be the aorvlyin^ hair 
of tha lata Ptinca Hamid AH acrordins 
to tha Mohammadan Law. Tha poatassion 
of Mahdi QuU Khan was that of a mart* 
gragaa antithn; him to hold the property 
for a certain pario<i in satiafaction of tha 
amount due to him under tha award and 
Article 145 of the Indian Limilathm Act 
applies to tha anit. 

Aasumina, however, that Article 144 of 
the Act in applicable to each a auit, 
there ia nothio^ to abow that tha p ianea* 
aionof MaHdi Quli Khan or hie heira or 
rapreaaotativea aver b*ea me adverae to the 
plaintiffe or their predecaaAor9*in*title * * * 

a e a « • 

It ia uread by tha learned Counsel 
who apOA%«’A for the hairi of Shopper 
Hirza that the lease of the 6th January 
1^62 was not ataented hy Mohammad 
Mirsa on behalf of the family and that 
the sard rati heat ion was not, tharefo'W, of any 
leffal value But it U obvious from the terms 
of the lease that Muhammad Miraa was 
actinff as the senior mtle member of the 
family in niakinff the arraniremeiii for the 
payment cf the debts due by the estate 
which he and hia brothers and srater had 
inherited from their father, and whether 
he wae aetiog as an executor d< r>a trtrt 
or as the eelf -constituted head of the 
family, hie action was one which the other 
membere of tbe family had a Hi^ht either 
to impugn or to confirm, according as it was 
not for their benefit or otherwise. Section 
X9S of the Indian Contract Act lays down 
that where acts are done by one person on 
behalf of another, but without his knowledge 
or authority, be may elect in ratifyor to 
disowo such acts. If he ratify them, the 
same effects will follow as if they had 
been performed by hie aoihority. Muham- 
mad Mirxa obvionsly did not purport to 
act iu his own right, for in the very begin* 
ninj of the leases, he described himself 
aa the eldest eon of Prince Hamid Ab 
whose instmelions, he wrote, he was carrying 
oat in regird to the payment of hU debte- 


and while reoogmsiog that hU youpger 
brothers and sister had also ao ioterest in 
tbe property, he went on to say that those 
debts were binding on the heirs, and that 
neither he nor his co*aharere would have 
any right to cancel the leases till the 
said debts were paid. By the leases, he 
was transferring the entire ja^ir bAlonging 
to the family, and whether his act was 
aulhorixed or not, he was in fact acting 
on behalf of tha family and for the benefit 
of all iis membera in dealing with tbe 
property of the deceased and making arrange* 
menta f«»r tbe payment of the debts 
which the leceased bad left unpaid. Tbe 
receipt of hia ehare of the rent by Bhapper 
Mirxa eubeequent to the execution of the 
leaee of 1682 from the lessee also iudicatei 
that be had approved of the arrangemeut 
which Aluhammad Mirxa had made for tbe 
payment of tha debts, and it is not opso 
to the heirs of Shapper Mirsa tc raise au 
objection on his behalf to the validity 
of the lease which he had exprcMly eon* 
firmed and ratified by agreement aadcooduQt 
during his life*time. 

Qnrratulain atlaioed majority ia October 
1687, and similarly confirmed and spprovsd 
of the leases granted by Muhammad Uirsa 
by express assertion, conduct and receipt 
of rent from ti e to time durin r hia life-ttiue. 
On the 29th October Ib87, he executed a 
de#d of aimple mortgage (Bshibit 67) 
in favour of Jafar Qali Khan, whareio he 
referred to the leases of the lOtb May ISfiO, 
and the 6th Janmry 1882, which his mc^htf 
and guardian, Nawah Kaukab Mahal, bed 
ratified and stated that be waa boaud by tbe^ 
same (.Ltft<un Aamae apni' walida tahibo H 
fumlA lakrimi wu roiidnt o qnbul va maniu^ 
fcar/ju Aai aur mofin Awuior 2/7th sAoro^ 
tUrtoweiai mmkurn bafa ku bil-inht{rak ttmwu* 
dor a pabnnd Aeapu). On the IstSeptembef 
1888, he executed another deed of siopl* 
mortgage (Exhibit B 6)in favour of Jafar * 
Quli Khan, wbereiu he eimilarly referred to 
tbe leases of the lOtfa May 1880 aod tbe 
6th January 1882 in terms of appfo^” 
The first of thess deeds is attested by oos 
man, named Altaf Husain, and is not euferev 
abla as a mortgage. The proof of ths attests* 
tion of the other does not satisfy the 
ments of aectron 58 of Act IV of 1682 ^ 
section 69 of the Evidence Act, as loterpre^ . 
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ID 8hamu Potter v. Abdul Kadir Roictkan ^'20): 
bot tb» 9igfi%Ure5 of QurrafaUm on thnso 
dooamonUaro proved reliable evidence, and 
there ienoibing in law to prevent thoee doca* 
meoie from being admitted in evidence for a 
collAteral parpose» namely* to prove the 
rati''cation of the leasee of the lOth blay 
1^80 and the ^tb Jannary l$82 by Qarratnl' 
aio. A doeam*nt whi'h la not enforceable 
aa a mortgage may, aa pointed out in f77/or.«a. 

niMaalio* BtahHon Bihiv. Hotoin 
Tftfaluddi Peofbi v. Mohar dl’ Skn ' o (22) and 
Putoko Tecft/ ifutAafotiflan Oaro Kunkn ttridu 
T. ThxntthipaUi ifodhairo Mrnon f23), be osed 
jQ evidence for a collateral porpoae, nn* 
aonneoted with the mortgage. • • • e 


It ia contended on behalf of the heira 
of QarrafDlain, who died on the 12th July 
1K2, that the lease granted by Mohammad 
Mirra was not granted by him as a guard* 
ian of Quiratiilain and was conse^iucntly 
incapable of ratification. But the lease waa 
granted with the assent and concorrence 
of jffawab Kanhab Mahal, the mother and 
gaardian of the minor, and although as a 
rale, the dealings of a de fodo guard ian 
of a minor with the minor's property, do not 
bind the minor there miebt be cases of 
urgent "nd imperative necrisity, as for instance 
the maintenance of the minor or the perform* 
ane* offoneral ceromonies or the discharge of 
other obligations bioding on the minor, where 
a traosaation entered into for the benefit of 
the minor, nay be binding on him. In 
Mahomed Abdul Kaiir v Amlnl fTnriwi Ranw 
(24), where a mother executed a rafe^noMa 
on babaU of her minor daughters, hy which 
she transferred the shares of those daughters 
in their estate* and it was found that the 
transfer had been acted uoon and followed 
by possession and *he dnaghters had after 
attaining full age allo^ved a lengthened 
period of 20 years to elapse without taking 
proceedings to dispute it, it was held by 
^belr lordships of the Privy Council that 
u the mother had exceeded her powers in 

(20) Ift lod. Css. 250; 10 0. W. ». 1009: 23 «. L. J. 

(1912) U. W. N. ft«5 10 A. L. 

B- ta a u J. m 

•■ I. A. z20. 

P *• 

Cm. 1, 32 M- 411s 19 M- U J W. 

a i M ^ ^ 


executing the ewfeAiidma on their behalf, and 
If they might at one time have had it set 
aside, tbeir long acquiescence was sufficient tc 
show ratification of the transaction. The $uJek» 
name waa, therefore, upheld. Their Lordships 
did not dec Ids in that c.ise whether the 
mother had an anthority to transfer the 
shai^es of Ijcr daughteis and came to the 
conclusion that their making no objection for so 
many years after they had attained majority 
wsM sufficient evidence tJiat they liad rati- 
fied and adopte<l it. fn Kali Dutt Jha v. 
Ab'fMl (25), where a sale of certain pro- 
perty^ belonging »o a minor was effected 
by hi« father, who was his natural guardian 
to settle some disputes then pending in 
regard to the property of the minor of 
which the portion sold formed a part and 
the sale was effected for a fair price, their 
Lordships of the Privy Council, in upholding 
the .sale as having been effected for the 
benefit of the minor, observed: —"it is not 
a case W a sale by a guardian of immoveible 
property of hla ward the title to which 
was not dieputed, (a whioh case a guardian 
as not at liberty to sell except under certain 
circumstances. — Macnaghten’a Principlva of 
Muhammadan Law. Chapter VIU, clause 14. 
The right of Udulunnisa and Fakirunnisa to 
be parohasere of the nine annas was dis- 
puted. By the sale of the two annas the dis- 
pute was put an end to, and thus a settlement 
obtained of the seven annas, Moreover, the 
Rs. 6,235 appeared to be a fair price for 
the two eunas whioh had In December 
1853 beeo sold by Safdar Bnssein for 
Rs. 2.250." Ill Mot a Din v. Sheikh Ahmad 
AH (2d), where a mortgage was made by an 
elder brother on behalf of himself and hie 
minor brother to pay certain debts binding 
on the minor* their Lordships of the Privy 
Council heM that a person by de faeto 
guardianship might aimme impnrtaot res- 
ponsibilities in relation to the minor'spmperty, 
b t could Qot thereby clothe himself witb 
the legal power to sell it and they declared 
the sale to be not binding oo the minor, 
although made for the payment of an 
ancestrwl debt, ae it was not made of necessity 
and was not benefieial to the minor. Thev 

(2S> lA C. 527; 15 1. A. 95; 13 latf. Jui. 130; A Su 
P. C. 3. 325. 

(25) 13 IikL Cm. 97 IS O. C.4fi; Ifl 0. W. K. 339, 

1 1 U. L.T. (1912) it. W. N. 183; 9 A. L. 2I5» 
15 C. L. J. 370; (4 Boo. L. B. IK; 34 4. 313; 33 iL 
L- g. 5| 39 L 1. 49. 
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liowxv^r, ftb'JtAined from expressing en 
opinion {iH (o \vbether aecordiog to Ihe 
'MuUftromvUn \,^n, a sale by ft tU jarht 
guardian, if roade of necessity or for the pay- 
men W)f an Anresiral debt, aff*cte<i the minor** 
property and if henehcial to the minor was ml. 
‘together void merely voidftbte. The ques- 
tion was considered at some length by Abdnr 
Kfthim and Ay ling, JJ. in 'Aomfan Tahippif 
' Easuf V. Rot men Valtippt'l Koy<t i'Z>) and 
the conclaeio n to, srhich the learned 
.lodges there arrived, was that 
according to ^he general principles of the 
Mohammadan Law a xile of the minor** 
'property by an unauthorized gonrlian, even 
if it was not made for a valid cause, that is, 
of necessity or under cir'* am stances which 
would make the transaotioo purely ad van* 
tageooa to the minor, was, n'rietly speaking, 
neither void nor voidable in the ordinary 
sense of the term and that an alienation 
of the minor's property without anyiiKtifying 
cause, must be regaMod na mo ncn/ or depend* 
ent, that ie. its validity depended apon the 
minor accepting the trau^artion on attaining 
niaiority. "ii is”, siiid AlsUr Rahim. J., 
'*a transaction in a state of su^ipenAe. its 
validity or invalidity is only determined 
by the minor adopting or not adopting it 
aftvr he hen nttaincd majority, though 
the effect of his decision will relate back 
to the date of inception of the transac- 
tion. If he accedes to sdont the tranaactioii, 
It beenmss valid from the inception; 
otherwise it will be treated as m id and 
of no effect from the very commenrement.** 

A lease is, moreover, in the nature of a 
hontiooing contract which a minor may 
adopt or repudiate 6n attaining majority 
‘by allowing or refusing to allow a leasee 
\o ooDtiooe io possession nnd accepting or 
Infusing to accept the rent offered by 
him. In the case of a contluaiog obligation 
•nob us the engagement of a servant or 
^be continuance of a tenancy, an absence 
^ repudiation or the acceptance of service 
or rent with full knowledge of the facts, 
implies an undertaking to adhere to the 
obligation and operates as a ratification 
or reiievral of the old contract by the 
psr^r aocepting the service or rent— ^Tre* 
velyau . on tfioore, page ^35, and Wood fall's 
Law of Laodlird and Tenant, page 44). 

IBIag. Cm. 676; 3TTil;C(4! irif.L. T 147. 
(191f5 M. TT. N. 8«9: 2$ U. L. J. ' T*. V \*l* 


In addition to the express rsiifioatiQO. 
above referred to, bith Shapper Uirzs and, 
Qurratulacn allowed the lessee io remain 
in possession with full knowledge of the 
facts and continued to receive thejr 
shares of the rent .secured by the lease as 
long as they were olive. They are, 
therefore, estopped from qneatinning the 
validity of the lease. On the 7th March 
1334^, Shapper Mirza borrowed Re. 500 
from Jaffnr Quli Hhan on an agreemeot. 
that the interest due on the said rapw, 
shall be liable to d^octioo from bb 
ahare of the rent secured hy the le^ae of' 
the t>th .laneary 1882 and chat if be did 
not pay the principal money within four 
years, the leasee would be entitled to 
withhold the payment of his entire shirs 
of the rent until the said loan w t 
liquidated — (Exhibit By the deed of 

further charge, dated the 1st September, 
1838 (Exhibit Bd), Qurratukio simrlsHy, 
borrowed a sum of Ra. 2,000 from iTaffar 
Qoli Khan and after referring to the (eases 
of the isrth May 188') and the 6 Ch January 
1882, executed by his elder brother, 
Muhammad Mirxa, and ratified by b'S 
m 4her, Nawab Kaiikab Mahal, on his. 
behalf by an agreement, dated the 26th 
January 1882, under which Jafar Qall 
Khan was in poaseseion of tbe villages »# 
dispute to secure the ^'payment of ancestral 
dsbte” stated that he was jtnntly res- 
ponsible for the liabilities created by tbe 
aforeeaid deeds according to tbe conditiooe 
therein laid down and stipulated that if 
he did not pay the sum borrowed with 
interest at 1 per cent, per mensem withio 
four years, the lU'irtgagee shall have 
power to deduct the same from his share 
of the rentsecured by the lease. Bbapner. 
MirzA and Qurratnlaiii could not .have^ 
eucceeded in securing th- loans ,of 
Re. 500 aud Rs. 2.900 but for the assurance 
giveo by them in their deeds aod tbe 
stipulation contained therein that tbe. 
mortgagee could recover the same iU” case' 
of Don. payment within certain periods 
from the rents payable to them under tbe 
lease aforeeaid. The law enacted to section | 
*15 of the Indiao Evidence Act relatiug i 
to estoppel ae a consequence of deolaratinc, I 
act or omission causing another'e belief, aod - 
eotiop thereon, does not differ frumr^J 
English Law 00 that subject, and ae obseWeA 
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by their Lordebipa of the Privy Covd^iI 
ia Sami Ohunder v. Q<ypal Chunder 

LoKa (28), the main qaestioQ in determininy 
whether estoppel has been occaetoned is, 
whether the representation has censed the 
person to wbocD it has been made, to act 
on the faith of it, the motive or the 
kaowledge of the matter on the pari of 
the person makiny the represenUtion beinp’ 
of little eonseqnenee. 

The possession of a person under au 
express assertion of a title, whether 
proprietary or otherwise, within the Know* 
ledge of the person wbo has a right to 
oitff him, may, besides under certain 
oironmaUncei, vest the person in possession 
with the title asserted, if bis possesion 
and the right asserted in relation thereto 
remain nnoballenged for more than IZ 
yeare, that is. for the period provided by law 
iPorammeorom i/wmtanaoo v. KriiknaH 
7eng4f(29) and Thakor4 FaiutHffkjiv. BautaHji 
Ardffhir I>afal (30)]. The lessee in ibis case 
bae been in possession of the property 
by an open assertion of bis title 

under a lease of 1882. S hap per Uiraa 
and Qarratolaio have been accepting the 
rents with full knowledge of the circnm- 
stances nader which the lease was granted, 
as shown by the bonds dated tho 9tb 
March 1882 and the 1st Septomber 1888 
(Exhibits B4 and B6) above referred to. 
The acceptance of each rent doee not 
merely involve the creation of a tenancy* 
al'will, for a landlord, who accepts 
rent under those circnmetancea and 
omits to exercise his right of ejectment, 
cannot preserve his right to other claims 
eontinnuusly denied by the tenant. Tbe 
plaintiffs^appellants derive their title from 
fibapper Mirsa and Qurratulain, and it is 
opeu to them now to question the 
leases which their predserssors*in title 
so^pted and tbe benefits of wliich they 
eojoyed till the end of their lives. 

e • e • « 

e • e • t 


We accordingly allow the appeab of 
gawab Wela Qadar Husain AltMirtaand 
oBltan Bnsain Mirsa, plaiotiffs-appellanU 


(»> 20 C. ««; le I. A. 203. 

i») 26 M. rae. 

W S7 B. 616; 6 h. B. *74. 
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in AppwlXo. 49 of 1911, in so far that 
they will be entitled to get proprietary 
possession of the property in dispute te the 
extent of2;7th$ share belonging to Qurraio* 
lain subject to the terms of the Jesse of 
the 6tb JanuaiT 1882 and Bazm Ara Begam 
and Shams Ara Begam, plaintiffs>appelUnta 
in Appeal Xo, 66 of 1911, will similarly be 
entitled to proprietary possession of 3/4tbs 
of 2/rtha share iti .Vcwic KAuausi and the 
entire 3'7th.< share in other villages iohcvited 
by them fntni Shapper Mirza subject 
to the terms of the aforesaid lease. 
Aa tlie 4«ontestinir defemlanta Xok. 11 to 
19 have succeeded in establishing their 
right to retain itnnsesKion of tho property 
in dispute under tbe lease of the 6th 
January 1882, they will get their costa 
here and l>elow from the pUintiffs^appel* 
lants, wbo uill, under the cii'CuiUHiances. 
bear there own costs throughout. 

Appent pnrltff adjured. 


rUXJAB CHIEF COURT, 

Scco.Ho Civic AmsL Mo. 1693 or 1912. 

December 3, 1915. 

Presesli^Mr, Justice Rnttigan and 
Mr. Justice Shedi Lai. 

Tat BHUVANl ORFHAXAOB ASSOCIA* 
TIOX, H ISSAR — DsKSS dant — A rpi ccant 
verstu 

PARMA NAND amu OTuess^PuiNTiPvs^ 
Rrspospskts. 

ComttrtKiii/ii of iformutmt —C^nufkt hg rttxriiioiier$ 
to ir44M**‘r f*torr fn rktrifg of one 

/ern of cA«r«Vy (7i// to other form, 

WbvrelJie rrV'(*r*>nn«^S to a Hindu womnn*# estate, 
gave tlie aullKihry la devote tho projwrty 

to any rbarily bultlic jiartieular farm <»f chanty whioh 
•bo bad aolccCed bavipg faUvO, vlio applied the pro. 
perty to another form of charity: 

Heitf. I list tbe rereraioners vreie aot entitleil to 
inpeach it, at a gooenl iateotiun tn giro to charity 
was agroed to by them. [p. 789, col. J.j 

Second appeal from tha decree of the 
Additional Divisional Judge. Hissar Division, 
at Delhi, dated the 18tb July 1912, revera* 
ing that of the District Judge, Hissar, 
dated the 27ih March 1912, dismissing the 
claim. 

Bakhsht Tfk Cftund, for LaU Lajpat itef 
and Mesers. Goknl Chand iVaranp &ud A'anok 
DA and, for tbe Appallaot. 
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Tlie Hou'ble ilr. MiihnmmaH 8hofi, K. B., 
for tlid Sesponddnts. 

JUDGMENT.— This suit, w)ii-'h hss 
pTon rise to tbie second sppeat. vas 
l»roo?ht b)' the responHent^ PArcua Nand 
And Kansbi Ham, the first cousins of one 
Badri, to contest a gift cffcotocl by Ida 
widow. ManbliaH. in favour of 

an ovphAnaj?e at Ithiwani. The dewl of 
^ift is dated the 1st of September 1011, 
and it is indisputable that under the Hindu 
Law, by which the parties are j^dverned, 
the widow had no power to make the alien- 
ation in quest ion. The cardinal point for 
decision is whether the plaintiffs had 
permitted her to give her husband's estate 
to Any charitable object she pleased. The 
determination of this question depsnda 
upon the interpretation to lie placed upon 
a document which wah executed by her on 
the 4th January 1!K)0 and attested by her 
hoehand's reversioners, including the plaint- 
iffs in this suit. 

Now, by this deed, the widow appoints 
Lain Chandu Lnl as her agent for the 
purpose of selling the property and apply- 
ing the salc'proceeds to the construction of 
a well and a dharmtafii-, and the first portion 
of the document recites the fact of the 
reversioners having given her general 
authority to devote the property to any 
charitable purpose. The relevant passage, 
the meaning of which is the aabject of 
dispute between the parties, may l>e 
translated in the following terms.— 

“My reversionary heirs, Parma Nand and 
Kanshi Ram. sons of Oaori ilatt, and Sbeo 
Datt, son of Dallu Mai, moAq;ai»« of Hissar, 
consent to disposing of the above-meo- 
tiooed property in charity (Hairot Mteul; 
and they have given roe permission to dispose 
of it to charity or to apply it to charity, 
and are signing this instrument in tbe 
margin iu token of consent. As I am a 
widow and cannot make proper nrmiige- 
ments for the application to charity, so I, 
being in my fell senses, without any sort 
of compulsion snd with the consent of my 
heirs, above mentioned, appoint Lata Chandu 
Ijal, eon of La la Ram Sarn Das, moA«;«w, 
Agarieal, $ahukar of Hissar. my agent and 
curator, and give him foU power to dispose 
of the ahove-mentioned immoveahle property 
his charge by sale and to withdraw my 


money from the Bank and make tt 
well or dAiomteafa in the name of tay 
deceaaed husband, Lala Badri Persbad', 
for tbe comfort of the people, in whatever 
village or town he may consider suitable^ 
Neither I, nor my heirs, will raiae any sort 
of objection, atm) I will approve of tbe 
a Ikivc- mentioned Lala 'a arrangemeuts, as 
if they a*ere luy own, but the said Lal% 
is not at lll>erty to devote the property, 
to anv charity other than a welt or 4harm- 
$ata* 

We have given oor careful consideratiori 
to the documeot as a whole in order to 
ascertain the intention of the eseentant 
and the reveraioners and have reached thd 
conclusion that the latter gave the widow 
full authority to appL* the property to 
charity, and that it was she who selected 
the particular charity spec iKed in the deed. 
Tbe earlier portion of the document, which 
concerns tbe cullaterals, mentions general 
consent in dear and unmistakable termer 
and the fact that the widow, at that time, 
favouretl one specific charitable purpose, 
cannot be a valid grooad for patting o 
restrictetl meaning upon the general words. 
It appears that the plaintifT.s took i 
prominent part in the preparation and 
execution of this deed and that it wsf 
pre^nted to the Sub-Registrar by the 
plaintiff Parma Nand, and it waa at hie 
houae that the registration took place. In 
these circumstances, it is manifest that it 
Ihv plaintiffs had agreed to the donatioq 
of the property only to a particular charity^ 
ar.d to no ether, they would have slated 
eo in the deed and would not have ex* 
pressed their intention by using the 
word eWity'' without any qualifying ex* 
preasinn. 

It is sigoificant that tbe restricted 
loeaotng sought to be placed upon the 
language of the instrument, was oo5 
referred to in the plaint; nor was it 
mentioned by the plaintiff Kanshi Ram in 
hi* evidence before the Court of first 
instance. And though that Court 
nnunced its decision against the plaintiffsj 
the contention, upon which the jodgment 
of the learned Divisional Judge proceeds, 
did not End a place in the roemoraudu® 

of appeal preferred by them to hie Court. 

It seems to us that the raversiooer* 
originally gave widow authority,*® 
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pii7p«rt7 tfi any chanty and 
ibat, when Ibe exceatmn of tlio mode of 
^bariiy RaWetad by her, became imprnctic'i' 
bis On accoant nf the death of Lata Clmmln 
they repented of their action and 
wanted to raiae all aorta of ofajerliona to 
ber power of diepoaal. A pwneral intmtion 
to CT^ve to charity waa agreed to hy them 
and the fat Jo re of the particular mode, 
by which the charity was to be efferte<l. 
would not destroy the charity. We con* 
aider that the gift to the orphanage la 
covered by the consent given hy the 
rPt^ndenta and that they arc not cntitleil 
to impeach it. We accordingly accept 
the appeal, and reversing the decree of the 
lower Appellate Coart. we dismiss the suit 
with coita throughout. 

Appeal offotrerf. 


MADRAS HIGH COURT. 

Omoika. Side Aercac 17 or 1^15. 

*** Novemher 2. l0\o. 

Preteaf: — Sir John Wallis, Ht.. Chief Joatice 
and Mr. Justice Seahagiri Aiyar. 

V. SAMI SAU — DanNOsar — ArrsLUNT 

itrtna 

J. PARTHASARATHY CUSTTY— 

PuiyTiiT-^RKXPoypcyt. 

Hiiormblt .W r.Y.vri laai). >. i ih— 

PfwntVMry MOfe, l*>9 

tmergeA f ram mi noiilg kUS litr^h- 

Where in a suit «>n ei prumlM^rp nntr allogcU in 
have hien cxuculcO . by iIk UcfciMSant, it n|.|mrc<l 
that the dofcmlant was a fQuog hoy jM«t emersed 
ttom minority, wuh lergo expectslioni bet no 
maOy monoy: 

H4l4, Uiotii was no I ho yloiniiff to prove that eoe* 
siderelion had pnt«ed f.ie (he porp^^sc. tp> vul. 2 ] 
ifefiOn/fltehoiKl v. JfeAwMirif J/rWi Tffetim Tepan, 
21 B. 807; ~Sit>M}aremMAi afia^ v, 

0Hhr«nff»ia Chtilutr, 90 lad. Caa. P7];9P M. L. S.tVk 

followed. 

Appeal from the judgment of the 
Hon'ble blr. Justice Bakewelh in the exer* 
cite of the Ordinary Original Civil Juris* 
diction of this Court, in Civil fuit No. 152 
of 19U. 

Mesere. V. V 5r»Wra«j diyoapor and F, 
diWpm^se ilfuJdfmr, for the Appellant- 
Mr, K. Ramarhandra*^, for the Respondent. 

JUDGURRT ^Thia ia an appeal from a 
judgment of Mr. Joaiice Bakewell in a suit 
lMP|ht the plaintiff on two promissory 


notes for R«. 2,000 each, alleged in have 
been executed by the defer.danl. The dc* 
feocUnt, wdio admit led ly ivaa n yoiiotr hoy 
juat emerged foim mim^riiy and wa*. the 
undivide<l nephew nf nric Pm iisio tl ninn Sail 
who waa posae«sed of c^nshloiMi^h* p'M^.rxly 
nllege<l tn hi« written arnteni*>nt (hnr t|iei c 
wa« no ciHisideifttion fop the rM»lc., ai d he 
went on to set up u case that he had 
lieeii deeoye<l into the cotnpniiy of n 
young girl uml had l>cen dnigcrd ond 
that he ha<l Iwen made to aign his name 
On iilaiik pnpev?i nhen he had not siiiUcicnt 
coiilml over Iuh mind aikI vtns iimi posi. 
tiou tn Ik' dnuiiimtetl hy the will id one 
Krappa Chetly. who introduce<l him tn this 
w'oman. The lean letl Judge was not sntislief 
with the evidence produced hy the defendant 
in support of this plea, hut he thought 
the case was a sufficiently siispicioiH nne 
to cell upon ths plaiiitilf lo answer it; 
and the plnhitilT produced evidence which 
the lenrnrtl Judge deftcribes, and we 
entirely agree with Idcn, as mostly 
“palpahly false'*. Finding, hawever, that 
the execution of the notes by (he de* 
fendant was proved and that he had failed 
to prove that lie merely signed blank papera, 
the learned Judge came to the concluaimi 
that the burden of proof which lay on the 
dofemlant had not Iwcn disc barged, niid. 
therefore, gave a decree for the plaintiff 
for the full amount sued for. 

With great re.apcct, while wc entii'cly 
agree* with thelearneil Judge s npprociatioii 
nf the evidence. Ixith for the dcfeiidrinl nnd 
for the plaintiff, we think that on the 
evide»cea'‘ it stcwl a« a whole nt the close 
c.f the defendniit'a case, there wti« sulVcieni 
(o throw the buTdeti on to the plaint- 
iff and that the plaintiff has not 
Matisfidl that burden. It was held in the case 
of Miiti Onlabchand v. JfaAoftiet/ Midi Tharia 
Thapau (P, whwhwBS recently followed by 
this Court ill .^A>?«foruw«a^ alias i^oicbha’ 
ffiammal v. tfn6nj«ion(a Chrldar (2), that 
where tbe alleged executant of the note 
had just emerged from minority and had 
large expectations and no present cummaiid 
of money, very little was required to throw 
th»- burden '*» h* the plain'iff. As the learn- 
ed Judgif has sold, ni<«t of tho philidiff's 

(11 20 n. S67. 
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fitorjr m tins cad« 19 palpably false. Hb 
family are piecegoods merchants, and he eays 
thrit the money be advanced to ihe defend* 
unt did not r^'ine from the pieeegooda 
basines«. And that it was kept locked up 
in his bos. He has not shown by satis- 
factory evidence that he was in possession 
of sDcb n lar^ som as Rs. 4,000 and 
his own nncorrobnrated statements show 
that his money 'lend inf bosiness, if it existed 
at all, was exceedingly mtricted. Then 
he has pat into the box witnesses to proee, 
that these sums sverc borrowed by the de- 
fendant for the purpose of the bovine w 
which was managed by bis untie, who 
carried on a large ahkori business. The 
learned Judge has sufficiently shown how 
incredible it is that these large sums should 
have been lent to this boy without reference 
to the head of the family and without 
obtaining the promissory uotes from him, 
We agree with the learned Judge that it 
is impossible in this state of the evidence 
to say what the exact truth is; but we 
think there ia quite sufficient to throw the 
burden up'^n the plaintiff and that he has 
entirely failed to discharge it. We also 
think there is absolutely no doubt that he did 
not advance anything like Rs. 4,000 to 
this boy, though no doubt something was 
advanced on each occasion. We must, there* 
fore, reverse the decree of the learned 
Judge and dismiss the plnintifTe euit. 
Neither of the parties is entitled to any 
consideration and we. therefore, make no 
order as to coats. 

Applet allowed', Snit dirmiseW. 


institnftt Mrrsvdry U fivt U—0olUt»raU, eecis. 
•MU eJ—PlMdimfi—Keuf dtfent4, yaMhtr «a tr rated 

*• 

A recital ia tbs of a psrtlnular oustem 

oppoepd to genoral custom aad nosnpported by 
instances, it insuffivient to prove tbe oxiitoaee of 
(Jiai custom, fp. 74^, coJ. Sj 

A clause ia (he provided (bat whoa 

a man was tdopicd and subsequently hit brothers 
died wliboot issue, tbe udopleo could aaoeeed to bis 
natural father's estaio oaly in tbe abteaoe of 
brothers and nephews of bis ns torsi fsthar: 

Ufld. tbst the recital of the coelom ia the rteo/. 
<••• wstnppoeed l« general custom end nuenpported 
by loetances and. therefore, ineufficieutto prove he 
exiueoce. [p. ?42, col, 2.] 

According to the Guitomary Taw of ike Fanjsh, 
in the ubsoaee of all other liaeel male deeeeadsats 
of the natural father, so adoptee eucoeede hie 
natural father to (bo exoluelou of the collaterale of 
that father, [p. 742, eol I.] 

la cases where an entry in Wicwj*i<am has been 
allrstcNl by people for whom it has been prepared, 
the Courts have to tee what tbe reel ouitom is 
and not what (he peonle (Link to be the oueboiB. [p. 
741, «H.|. 2.) 

■K porty is entitled to advance aaf srgumeot 
even in appeal for the Rrst time wbiob might 
O'table biiu to prevcoi the otter party from gettiog 
a decree, tp- 74J. col. 2.] 

Second apnoal frnm the deerss of the 
Addiiioual Diviainnsl Judga, Femtspors 
Diviaion. dated (he 4th April 1910, revsn* 
ing that of (he 8abnrdioate Judge, !■( Claw, 
Femzepnve, dated (he 23rd Augoai 1909, 
decreeing the claim. 

The Hon'ble 61r. ^fukammad SKofi, K. B.. 
for the Appellants. 

Measra. KirkpatrftJt and D'd'p for 

the Hon'ble Mr. M, R.B,, and Mr. 

Jforfon, for (he Respondents. 

J0 DO MB NT.— The genealogical (ree is « 
follows 


BHAO 81KGH 


PUNJAB CHIEF COURT. 
SucOKP Civil ArrsAL No. 864 op 1910. 
November 18, 1^16, 

Prenni: — Mr. Justice Chevts and 
Mr. Justice lisRoisignol. 

DBWA SINGH ahd othsrs — P uiKtipps^ 
Appsliavts 

tettU4 

LEHNA SINGH, minor, and othurs 

DrPBHDAIITS — R sSPONDBXtS 
Cwt<m^Appointintnt of keiV— fe 

fathor, general rt«Je Rf— Biwaj-i.aa, onlr^ 


r I 

Hari Uaraarn 

Singh, Singh, 

(piaiatiff.) <plaiD(ig.> 


Bishea Siagh, 
(d. a. P.) 


Naad Thamman 
Siogh Siogh. 

I (defendant 
No. 8.) 


Gyee 

Siogh, 

(plaiatiffj 


Waair 9io^«^ 
(defeadaat No. !•) 

LohAA Siogh* 

(defeadaat No. 2) 


The dispute U as to (he property of the 
late Nani Singh. Naod Siogb'e youogv 
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MO, Wtair Siogh, wae adopted by Thamcnaji 
eco^b. Whalher Lehna Singli wm alive or 
not at the time of the adoption U a die- 
paled point. After tlie adoption of Wu;cjr 
Bingh» Biftben Singh died eonle^e. Three 
yaare later, in 1908. Natjd Singh died. The 
viz., Gyan Singh and the of 
flan S>ngh and Raroam Singh, eue for jthe 
of hi8 DPOoerty, treating Warir Singh and 
iehna Singh as belonging to Thamman 
S>ngh a hne by reason of Thamman Singh 
bavi Of ad opi ed >7as i r Si n gb . 

Wasir Singh and Lehna Singh first put 
>n Joint pleas, bot a separate gnardian 
was then appointed for Lehna Singh and 
separate pleas were then put in. 

The main plea for Was ir Singh was that 
he had not lost his right to eoeceed to fiis 
natural fatber'e estate 

Uhn» Sin»h relied meinly ena Will made 
Singh in hia favoar. 

.. ™ Ooort deereed the claim, holding 
that the parties were governed by caatom, 
that Waeir Singh bad loat hia rights of 
snccMsion by reason of adoption, that Lehna 
^0^ adopted by Nnnd Singh and 
«at fland Singh oonld not make a \yjll in 
»>« favoar, 


Wwir Singh and Lehna Singh Jointly 
sppuled to the Divisional .iudge, in whose 
tonrt a novel line of argument was taken 
«P. Wf., that Lehna Singh, having been 
^ oxiaWnce before his father's adoption, 
hie natorel family, ami ao 
nojt sQceeed to his grandfather’a entate 
» we excineion of the plaintiffs. This 
jmrnent, the Diviaional Judge held to be 
«^t, and8o he diamiMsd the -ait. The 
oit IS that neither defendant wea able 
Wii Conrt, althnogh the deci* 
U lower Appellate Conrt is in 

** Singh alone, and not in 

«warof Wasir Singh. 

appeal to tbie Conrt, urging 
Appellelo Coart’s decision is 
aliAn ?4 * lower Appellate Court 

daf• 1 ^i«• *1^* liare elJowed a new line of 
^ oet np, that as a matter of 
Lebca Singh was born after hia 
of hi«* that the question 

born before that adoption 
at tk- t* being in existence 

tune of the adoption soouid 


have been put iii issoe and the case 
remanded for further enquiry before any 
decision in defemlant.i* favour was passed. 

There U mrwidexable force in these 
arguments, hut for Lehna Singh, it ia 
argued in thU Court thni, entirely apart 
from the fact of Lehna Singh's rights being 
unaffected hy hia falliera adoption, the 
lower Appellate Court's order dismisaing 
the suit ia correct for the simple reason that 
Waxir Singh, though adopted, does not 
lone his rights of succeasion to his natural 
fathers eatelo in the abseoce of other »*na 
of that father. 

This is, of course, an argument in favour 
of Wasir Singh's suceoaiioo, hut Lehna 
Singh is entitled to u<lvunce any argauient 
which may enable him to prevent the 
plaintiffs from getting a decree. 

The lower Courts have held that Wasir 
Singh's adoption burs hia succession ns 
eon of Kand Singh. Thoir decision is 
based on a danse in the n'lcaj i.iun 
prepared in 1S70, which laya down that 
when a man is adopted and subsequently 
hia brothers die without issue, the adoptee 
succeeds to his natural father'.s estate only 
in the absence of broth ert or nephewa of 
his natural father. 

The In queatinn saems to 

have been prepared with great care for 
the heniVis of seventeen villages in the 
Muktaar Tvksif, and it is obviously a doca* 
ment entitle<l to considerable respect. 
Korther, aa i^ pointed nut to us, it was 
attested by Ner>d Siogh and Thamman 
Singh. It ia also pointed out to us that 
Xand Singh hiiriself thouglit that accord* 
ing to custom, the plaiutiffe would 
eocceeil to hie estate, hia elder son 
having died aonleas, and his younger 
son having been adopted, and an he 
wrote a \7ill in favour of Lehna Singh, 
in the course of winch he mentioned 
Bi^hen Singh'a deafh and Waxir Singh’e 
adoption, and said ’j>ow I have no eons” 
(aft maxUnV ki kt>{ UHlad sntbi n<ihin hai). 

But in aocli cases what we have to eee 
aa, whal is the real ouatom, not what the 
people think to be the eastern. People 
have Kuraetimes very strange and incorrect 
ideas of their own customs. If the custom 
allege*! in the r»4HS**( ot/t is correct, sorely 
there dbouUl be aume ioatauces io support 
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cf i(. ThU h not A case of a formal 
umlei’ Hindu havk*; it is a cane 
of appointment of an Kair, and tlie 
rvdinary custom U undoubted ly that laid 
down ill parngrapb No. 13 of UiUi^n’e 
Digest, vi:., that the upp>inted heir retains 
hie right to succeed in hie nutural family 
fs against collnteruU» though he does not 
succeed in pre.sence ol his natural brothers. 
It may well he that he would have to 
yield uho to hia brother's itoiis or even to 
his own son, nssuruiiig that that son was 
born bef<n*u his own adoption or 
npp'^iiitmeiit (to use the proper term), 
liut it seems clear ehat m the absence 
of all other lineal male descendants of 
the natural father, the adoptee succeeds 
to the exclusion of coilatei'al.s of that 
father; in other vvorcU, he is preferred to 
roUaterals such as brothers and nephews of 
hi*i natural father. 

In the evidence, certain iustunccs have 
been cited, hot on examining them we 
Mild that every one of the live iiisiarvccs 
is in accord with the general custom, 
every one being n ease of an adoptee 
being excluded by his own brothers. Not 
a single instance of an adoptee being 
exalude<l by collaterals of the Tiatural father, 
is forthcoming. No doubt, It oiay be said 
that such instances must be rare. An 
only aoti is not adopted, and in the uatoral 
course of events, the father, being the 
older, eurvives tbe< aoiis. But because 
iustancee are rare, we cannot guess at 
them, if they are rery rare, then what 
becomes of the alleged coatotn Y If such 
uu instance only occura once in a hundred 
years, are we to eay that any ritgeiu 
exist A y The fact remains that not a single 
instance in support of tbe allegml custom 
whereby an adoptee ie excluded from 
succeeding to the estate of bis natural 
father by the brothei’S or nephews of that 
father, is forthctiming, and we have to 
consider whether the bare statement (o 
that effect in tbe rtMUV-i.um i$ sufficient. 
Mr. Muhammad Shnti points out to us 
that tbe nv<v-t.u»» prepared by Mr 
ifraueis at tbe later Settlement goes fnrthuc 
aod prevents tlie adoptee from succeeding 
to bis natural father’s estate entirely 
That is to say. he has to yield not oidy 
to urvclee and ..cousioa but to all col 


lateral'i. We fail to sai how this help^ 
the ciAe for the appsllants. Oq the con* 
trary, it show.< that the b'lntuf in question 
havi n.d al«v4yi bsen cnnii.Atent in their 
ver.^i >ti of their own euitora. At one 
Settlrmeot, wc dnd them so f.ir conforming to 
usual custom ns to admit the adopted 
son's right to succeed to lus natural 
father's estate, failing other sons, brothers 
or nephew.a of that father; at a later Settle- 
ment we Hnd them preferring all collaterals 
to the adoptee. Mr. Shaft speaks of this at 
a dsvelopment of custom; we ehodld, 
rather regard it as a drifting hack to 
personal law in thj ideas of the people 
coocorned. 

Then Mr. Shall argues th.it if no 
instance in point can be tr.iced, the matter 
must be decideil by personal law, but 
we fail ro aee how this helps him. Fur 
the per<«Oii:tl Jaw simply lays down that 
an adopted son loies rights of nuccesaion 
in hU natural family, but this only refers 
to cnaes of formal adoption with dee 
crrenioniei as required hy Kiodo Lair. 
Here, Intwever, we are not dealing with such 
an adoption, but merely with a ca<ie of an 
appointment of an heir, aod ihs Uinda 
Law U no bir to ^uccs^sion to the estate 
of the n.ituraJ father in such a ca^e. So 
if Waxir Singh barrel At all, he lUOAt 
be barred by custom. He 14 not hRrr«d 
by general cult »m whicb, as already a Eatad, 
gives him the preference over all persons: 
not directly descended from his nataral 
father. And as to the alleged speciaLcuatoa,; 
wo hold the recital in the 
opposed to general custom and uusopported 
by instances, insufficient to prove itt 
existence. 

The result ie that the plaintiffs^ eoit 
must fail. Whether Wasir Singh or Lehaa 
Singh has the preferentUl richt »Vcr t*, 
we do not decide. We find Was'r Singh 
bas a better right to succeed than the 
plaintiffs, and if Lehua Singb bas ■ 
better right than Wuxir Singly ^ .fij'rtiora 
be bas a better right than tbe piuiotiffs*. * 

As regards costs, we note that Mr.' 
Morton, appearing for Waxir Singh, org^ 
that Waair Singh’s claim having 1*^ 
thrown i at 10 the luuer Appellate CocnJ A 
bis client U merely a po«./orme • 1 
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Bift * IQ 'Ibid ddse, and in fact need not 
haT» bean made a respondent at all. If 
thia be so, we fail to see why Wuiir Singh 
went to tlie expeuse of engaging Coonsel 
ta represent bim in this Coart. He appealed 
lointly with Lehna Singh to the lower 
Appellate Gonrt* and we consider it was 
4aite unnecessary for him to engage separate 
Counsel >n thie Court. 

We apholH the decision o( the Divisional 
Jodge dismissing the suit, ami dismiss this 
appeal, 

< The plaint iffe-nppclIanU will pay Iielmn 
Singh’s costs in tbia Court. Wasir Singh 
will beer Lis owncosU in this Court. 

Apptfti 
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CALCUTTA HIGH COURT. 

Armi rBouOhJUJNAi.Dficsec No. 47Sor I9u7. 

September i, 1909. 

Prtttnit — Mr. Justice Stephen sml 
Hr. Justice Chatterjee. 

HUHAHUAD IDRIS ASD otijsio— 
PuiMim Nos. 1 to 6. 10 TO 24 asu 27— 

AmLUKTS 

reriire 

MOTASADDI MIAN Axn otiiKas— 

DsfSXDAMTS — A^D OTBiaS^PLATSTin^.— 
RlSHONptXTS. 

iWeca/ Land fUttiiM* Sait4 {Xt Ht 1^^). *.14^ 
ffdte for A rrea n o/ ntcn h« — Su il fvr m*m at nr''' —SaU 
/VnrrMr* «f VUt not dnt, ultra vire»— N'y -t 
Ooflerl«r, 

Where in o suit fvr ilic eunulmvnl vf u »hU’ f"r 
wveara of re>eoue, it appcarcU tlmt (bt* vataiwMi. 
Mlsii ef two M4uir<# With rercDue MM>»sril pivjHir- 
tlOBAlel^on each psyabtc \iy enJ 
■tcounts haviog hoeo «|)cne<l in wtyovt «*t this 
estate, the Jgno Ajar of one vf tbe accouncs fell in 
smeri and (ho Collector vrdcrixl «I»c »alc f«»r ilie 
^reaw of (lic Uarvh I W (none being found be 
due for which h 

HeW, (I) tbol tlicro Wing no arreor* for th«* 
H^h Aief,a Mie held espreMty for*ucK orrear», wa» 
tbu aalo might Ipgitimately bo'»* 
mn lield for the June kut and coospitupotl/ tl*c 
™thoenljre aq A nt under s'^ion 14 of i he Bengal 
Re»enuel?nlo9 Act wae void: [|k 745. col. 8.3 

(2) thab it wai eho duty of tbe CnUoctor to vU^ 
aU UiQ separate aucouurs before ordering sale of tliu 

aqliraMale. Cp.745,cdL I .] ’ 

Dog V 8imp4«n, 25 C. W3; 26 I- A. lil; i 
y. W. IT. referred to. 

Appeal against the decree of the Sobnr* 
gSj^.^^dge. Ut Court ot .Saran, dated the 
Wh of June 1907. 


Babti Vtttnk'tlt and Mr. 

mm/ }SM4iitfrt Kh’tu, for the AppelHuts. 

Syed ami Baba OhanHra 

SeHor St ugh, for the Re.^ipendents. 

Jl DOMKXT.— Tliin appeal arises out 
of a suit for the uiinulmoiit of a »ale for 
arrvave of revenue which lot^k place on the 
19tli of Septenibcr 1904, The main grounds 
upon which the plamtilTn ccmiiv to Cunrt, are 
two. Fir4f, lh«t the Col led or had no jurj>* 
diction to hold the sale as no arrears were 
legally due ami «croW, that the sale nvu.h 
hruughl about by the fraiiil of dcfeiidunt 
Xn. w ho w*a» the accredited agent of some 
id the plaiiitiiTs for the payotent of revenue 
and being as such hound to give itiforma* 
tion of the estate having fallen into arrears, 
did not do so. hut un the contniry. colluded 
with defenJaids Nos. 1 and 2 whose 
servant also he w*us and puiehnsed Iho 
estate for himself, his relation (lefeijclant 
Xo. 4 aihI defemlants Nos. 1 end 2, entitling 
the plHiiitifTA lo a reconveyance of their 
ebsreson payment uf the pivportioiiate value. 

The learned Subordinate Judge has 
decided the suit againU the plaintiifx on 
both these pinnte sml they have appealed 
mainly on the grounds imlicated above. 

The main factH of the case are that the 
estate called JfoW Kukruddinpur hesring 
tiiHsi noml>er 1140 of the Saran Collectorate 
and ronsisling of the two Pnkri 

KstebuHa and Kakriuldinpur bore a Govern* 
meui revenue of Rs. JS<)*14 2|. The 
moHZJHttt' register kept by (he Collector 
ooder section 4 of the Land Rrgistratinn 
Act, Exhibit 19, page 117, shows that the 
revenue asse.>ised upon Moutuh Pskvi fa (eh* 
ulla was Rs. 79<2*^^ aid that upon 
Kukruddinpur ILh. luT.ll.Sj. The learned 
Sobordinatr Judge says: '’This so* called »mAo/> 
trttr register wii it'll bears the signature of the 
Superintendent of Survey, U not binding on 
the CuUeclor. ns the }auia «o/ur of 2 vdlagea 
cannot be apportioned except under the 
i/x/M'wM Law.** This seems to be a 
miscoiiccptiun of the Subordinate Judge 
The keeping of these mnusiiicar registers, 
called registers in Be bar is 

eojotiied by .section 4 of the Laud Regis* 
toation Act, Vll of 1S70, U- C. and even 
before tbat enactment, there were the 
Quinquennial registers nnder Regulation 
XUVIII of 1793 and esUte registers under 
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Reflation VI II of 1800. Tbo attested 
copj^ Bled, was taken from tbe Oollectoraie 
and the mere fact that it bears the sigoature 
of the Soperintendent of Soree; on a corner, 
does not make it a docoment kept hj that 
o6cer. This doc ament doea not show any 
apportiooment of revenae within a m(nis<ik 
bat states the re venae aa«ei>9ed on each 
mowroA, so that the reference to the Bfiwara 
Law is qaite irrelevant. Now several 
separate accoanta were opened in respect 
of this estate, four in respect of Mougah 
Pakri Fateh all a comprising the whole 
16 annas and 2 in respect of Fakroddinpnr 
comprising 6 annas, leaving 10 annas as 
the or residuary share bearing the 

original number 11^6: the separate 

aceoDot shares being oambered as 1146/1, 
U46/2. 1146/3, 1146/4. 1146/5, 1146/6, 
the Brat foar relating to Pakri Fatehulla 
and the rest to Pakraddinpor. The Brat 
separate accoant 1146/1 was in respect of 
9 annas 4 pies of Pakri for a revenae of 
Rs. 46*3'1, which is esactlj proportionate 
to the basis of the revsnas for the 16 annas 
being Bs. 79«l4*5i. Thw second separate 
accoant 1146/2 was opened in 1872 is 
respect of a 2*tnnss share of Pakri Fateh- 
alia and the reveoae bxsd was Rs. lC-ll-$. 
Tbs third accoant 1146/3 was opened in 
1862 for 4 annas 6 pies for a revenos of 
Bs. 23*4*3, the 16 sanas, making a total of 
Rs. 79>2*10, a little more than the adoal 
amount of Rs. 79*2*5i. amall fractions being 
taken as ooits for the convenience of 
realization and payment. In 1884, accoant 
No. 4 beariog T U 1146/4 was opened 
onto^ accoant No. 2 for Spies IS kmnfg 
and odd and tbe reveoae aesessed was 
Bs. 2-11-11. Accoant No. 5 was opened 
in 1892 for 2 aonas of Fakraddinpar with 
a revenoe of Rs. 13-7*6 and another of 
4 aonas of Fakraddiapur with a revenoe of 
Rs. 26*15 0, both amounts being in exact 
proportion to a revenue of Rs. 107.1 
for 16 annae. Tbos 10 annas ef Fakrad- 
dinpor was left sa the reeidoary share 
and its reveoae zboold be Rs. 107*1 l.^jf 
minus Re. 40*6*6, tbs total of the samas 
for Nos. 5 and 6, that ia, Rs. 67.5-2J. H 
woold appear that when accoant No. 4 was 
opened o&t of accoant No. 2. the original 
revenue for tbe original No- 2 was not 
redaoed bpt left as before and the yoma 


of the iimali ebare sraa redaoed by 
Rs. 2*11*11 which was assigned to aocooni 
No. 4. In this way from Jane 1884 to 
March 1904 for a period of 19{ years, tbe 
jama of account No. 2 was from year to 
year kept up oo the erroneous basis of 
Rs. 10*1 1*6, i. Rs. 2*11*11 more than it 
shoold have been and the result was that 
account No. 2 was ermneonely charged with 
Rs. 2*11*11 maltiplied by 19|— Rs. 54*3*5 in 
excess. Tbe arrear shewn on the March but 
of 1904 is Ra. 52*4*4 and if the accounts of 
the Collector bad been correctly kept, the 
accoant No. 2 woold not only have been 
not in arrears in ilarch 1904 hat have bad 
an excese payneot of Rs. 1*15*1 to its 
credit. It is contended that even (be figure 
of Rs. 10*11*6 is not correct and it should 
have been Rs. 9*14*4. Upoo (his amount 
being taken as the correct jama for the 
original No. 2, the excess payment would 
be much more on tbe 28th of March 1904, 
so that on either calculation, there was no 
arrear doe from account No 2 OD (he 
2dth of March 1^04, and the proeaedioga 
for tbe sale of accoant No. 2 for tbe March 
kut of 1904 are entirely void, and conse* 
qaently the sale of tbe entire mahal aoder 
aectioD 14 is also void. See Bafkiikan Dot 
V. Stmpson (1). Tbe learned Subordinate 
Jodge aaye that *'(f the plaintiff's Pleader 
had shown by means of chalam that tbe 
owners of kkafu No. 2 have all along paid 
their ahare of Rs. 8 rent sinoe tbe opeoiog 
of the khaia No. 4 and that tbe arrear is 
doe to their not paying Re. 2 odd, tbeu 
that woold have shown to some sxtent tbe 
reason of hie contention. Here also the 
learned Jodge in ander a clear misconeep* 
tion. For as soon as we have it that siooe 
1884, kh^yfa No. 2 has been charged with 
Rs. 10*11*6 and that on the March 2yth of 
1W4, the arrear due on that basis was 
Ra. 52*4-4, tbe natural conclosion mast be 
that the owners have paid the balance. 
There ia Another view of the case also io 
which (be sale can be held to be ultra vitas. 
Taking it for graoted that tbe Collectors 
^•^ohs wsre all corrsutly kept and that the 
plaintiffs were not entitled to rely upon tbs 
legally payable proportion of revenue for 
accouDt No. 2, the arrear upon the 29th 

(1) 86 C. S83) 26 1. 164 2 C. W. N. 619. 
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«{ Mftnb 1904 was Rs. 52-4-4 for accooot 

9o. 2. 

AoconDi Ko. 2 was poi op for mIs for 
that amosnton the 6th June 1904 and the 
bills not reach iner the said amoant r>( 
arrea?! the Collector declared that the whole 
mahal woold be sold if the co-sharers did 
net make a purchase under secti'^ii 14 
within 10 days, t. e., op to the I7th June 
190 «. Now the June kitl fell due on the 
7th June 1904 and the owners made 
payments for that kist. When the eo« 
sharers did not take advantage of the offer 
of the Collector under section 14 up to the 
17tb June, he had to sell the whole estate 
fdr such arrears sa would he due upon the 
whole estate at that time. What he did, 
however, was that be closed the accounts 
up to 29th March 1904 and taking into 
aceoant all excess psyments made by other 
eo'sharere up to March 29th found an 
arrear of Re. 3 odd upon the whole estate 
as due for the March 1904 and sold 

the whole estate on the 19th September 
1904 for this arrear of Be. 3 odd aa due 
up to the 29tb March 1904. It is admitted 
that upon the basis of the CoUactoi's books 
this would be the arrear up to the 29th 
Marsh and Rs. 2<0*6 the arrear up to the 
Jane upon the whole estate, and the 
rsipondent contends that as there were 
arrears on the March 4irt as well aa on 
the Jane kisf, the mnhal was liable to aale 
and the question ol « Ura rire< goes out and 
the appellants cannot succeed on the 
errors and irregularities pleaded, as they 
>*srs Dot speeil^eally pleaded in the appeal 
before the Commissioner. It ia admitted 
that the Collector was bound to close all 
the isptrata arcnuote before he could sell 
^e entire estate under section 14. The 
Collector became entitled to sell the whole 
tstate on the I7tb June 1904. Ou that date, 
til ibe separate accounts must be considered as 
forged in one account for the wbole estate, a od 
if ou that date all demands op to that data 
^ all paymente up to that date including 
lbs .June kitt were taken ooe against the 
Mher, there would he do arrear on the Marcli 
but there would be an arrear of Rs. 2*0*6 
fortbe June kiVf. There being no arrear for 
the March 4i«t, a aale held espresely for such 
Ru arrear would be ultra viru althoogb the 
Hie might legitimately have been held for the 
Jut kM, which it waa not. Therefore, on 


either view of the case, i. r., whether we take 
the Collector'^ books as incorrect and base our 
calculation on the correct revenue assignable 
to the several arcounts, or whether ws take the 
Cnllertor's books qs correct and consider how 
the Collector should have closed the separata 
accounts, (here was tin arrear for the March 
ki»t of 1904 .and the sale must be held to 
be nltra riVr^and void. Having held that the 
sale was void on the Hrat branch of the 
case, it is not necessary to go into the question 
of fraud and reconveyance. The learned 
Snbonlinate Judge was of opinion that defend* 
ant No. 3 was the Korvaiit of defendants 
Nos. 1 and 2 and that he was the agent of 
some of the plaintiffs for the payment of 
revenue, bat that the treachery to the of 

Fakroddinpur could not be of any avail to 
plaintiffs Nos 1**9, who are mat/is oJ PakH 
Katehulla with which defendant No. 3 bad no 
concern. That ia not, however, the right view 
to take of the case. If WakifHu«sen was the 
agent of some of the plaintiffs aod the servant 
or agent of defendants Nna. 1 and 2 and also 
interested as a co sharer in the right of his 
father and uncle in one of the compris- 

ing the estate, and if he brought about the 
aale in breach of hie duty to the Pakri matth 
whose agent he was and if the defendants 
Noa. 1 and 2 took advantage of his 
treachery, do Court of Justice would be 
inclined to sllow defendants Nos. 1 and 2 
to retain the beneHt of the sale. A.s we 
have said, howevar. we do not think it 
necessary to go into these queetions as our 
decision on the brat braoeb of the case ie 
quite sufficient to ditpnsa of the appeal. 
The result, therefore, is that the appeal is 
decreed with costs of both the Courts. The 
sale is declared inoperative. The plaintiffa 
will recover possession of their 
shares with mesne profits, the amount 
of which will be ascertained in execution. 
The purebaaer defendants will be entitled to a 
refund of the pure base -money with interest 
at the legal rate. 

Appeal affoiucd. 
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PtryJAR CHIKP COURT. 
.MHCtLLANEOcs Fir^tCivil Appeal No. »)65 

OP 

yovem>»er 19, 1913. 

Prt.*fnt: — Mr. .Id slice R\tt>j?an eivd 
Mr. Justice Sheili Lat. 

The L.^HOHE DANK, Ltd., ix LMMoAri-.s 
— ‘Appellant 
vresui 

KIDAR NATH— Reapovi)»:nt. 

.V? (r/«/ KS^I, «. 150— 

hilt* intt- ■'gluhvit ••( — 

Cort/i*«L«^vi*if— "** #4. — 

,<IuMim«Ky •?<**« </ n***e* f*> 

reftfincf t» -i«'«rp.Wfl/t9* ••{ StMlnte. 

A «t«U Olio «iA a vr<>.uo(o by a coutriUur.'CT it 
'luoiicy 0m‘ from In III t" Oie Cwiupaiiy” wiChiu tho 
«uni.<w i>f 'cvliou I.V i>f ilttf CoaiiiMiiieK Acl <VI «i( 

1 M 2 ). Cl'« ^ , 

Unili’i' ri'clinn 150 of (lie ConiiMtiict Ac(, (no 
C<iurl liu». np'»n a runnnary ii|ii>lica(*uu |»n***n»ii«a 
(u U, ilw jKiMvr to Oircci (U** i«»mrib«i<»r>' u» j«i) 
uut only all iiiuLvy* iliu* frvui Umii u> :i 
1 , 11 'miIkt. Iiut atru any Ocb« ilur fivm Uiin (u fU«‘ 
C«in»|ieniy. Tlio jurj.illcci»>n W Iwrmjii-Mr. Uit 
wtavn n ca«v i» niaOv «int fur lUo oxoreW iIm n uf, 
HhoaUI not Ui <1 i*c1<ikmI ui.W«» lory v*ttti-ui naM.M 
tu (liv conirary arw aUowii. p. 747, vol- 8. | 

Koiulit Pi'rittnil fn-tH/triiil H-ink • f tHiUit. 

81 lull. Cat. 54: 50 I*. INQ I’. \V. ft. IDlo an<l 

ilentf'iU (’'"i/rt-ff, fi* '•'. ^•o«^ 

4 Cli. Api*. 475; W L. J. Ch, WW: 20 L T. W3: 17 'V. 
U. 094, roftfi A'il (o. 

Hfciiitlr.— Tlio murtfiniil iintolo a tvolioci i*aiiM<>( b« 
rolioci upnn in clotrinK 141 tin* umlHtfuity in (In' Irxt 
«f tlio «'riC(on )anr, li'ic <1 tnay with ’a'U*«nlns<* bo 
rofciTuil to whon It c^nHrinH (ho roaiOuftlnn wamntod 
by lliu laiiEoaRC of (bo vevtLm. [p. 747, «ol. I.] 

Miacfllianenu^ Mral appeal from the order 
of the Additional Judge, Lahore, dated the 
19tH Febroary 1013. 

Mr. ^uadur Pai, for the Appellant. 

.Mea^r.i B. Ferns Fe man and Rajm, 

for the Respondent. 

JUDGMENT- — The facte of this caae are 
wry simple and do not admit of any dispotc. 
The respondent, Lnia Kidar Nath, haa been 
settled on the liat of the conlvibutnriea of the 
Lahore BanV, Limited, which is beinft wouihI 
up Hubiect to the anperviaiou of the Court, 
and he oveea a sum of money to the D-ink 
on a pro-note execoted by him. The main 
4lueation for decision is whether the Court 
in A winding -up proceeding is empowewi to 
call npoQ him to pay the debt to the 
Liquidator. The answer to this question 
depends upon the interpretation to be placed 


upon section 150 of the Indian Companidf 
Art. VI of 1S8*2. which runs at follows:— 
“The Court may, at any time after making 
Ail iirrler for winding up the Company, make 
an order on any contributory for the time 
being settled on the list of contribotorieH 
directing payment to be mndo, io manner 1 if 
the order mvntiooed, of any 

money* due from him, or from the 
estate of the person whom he represents 
to the Company, exclusive of any moneys 
which he, or the estate of the person whoa 
he ri'present*. may be liable to contribute 
l»y virtue of any call made ov to \k made 
hy the Court in pursuance of this part 
of (III* Act." Now, the language of the 
Statute is very romprehensivi', and it appears 
to u> that n debt due on a promote by a 
contrihutnry is “mnnoy <lue from him to the 
Company" >Yithiri the pun iew of the aforesaid 
section. 

Tim Lnri»ed CouiiNel for the io«pondsnt 
ronUmU that the law i* intended to apply 
only to sitrh innneyfl a* ar« dim by a contri- 
butory id hi* capacity a* a member, and not 
to debts dim in his private rapacity' 
To sustain this (’onteiition we would ha^e to 
read into the i'e<*lion alter the word dee 
some words to the following effect: “an con- 
tributory and we do not *ec any reason for 
mnking this addition. Indeed, there isno 
canon of the interpretation of Statutes wbicb 
would justify us in adopting this course. 

The learned Counsel on both sides are 
nun hie to Htveny case, in which the matte* 
in controversy in this appeal wa* raised and 
adjudicated upon. The judgment in KomM 
Ptn/hmi V. Iiiflns/rial Hunk of /»ld/a, Xrtflofe® 
(1^ delivered by n member of this Bench 
determines the question against the rexpood- 
cut. ami the* only other case having n 
bearing on the subject, we have been able , 
discover, is that ul Wcrccin/iVc 
In fe, (2 . That joIbI*® 

to the Court's power to order a eontrihntcff 
to repay a dividend declared and P*'® . 
nmler a fraudulent balance-sheet and th# { 
decision on tho point rested upon the 
potation of section 101 of the KogW 
Companies Act of 1^132, which sectiuDr 
to be noticed, is in t'trbii a® ^ , 

<1)31 lud. Cai 54: oO P. ft. 1015; 130 P- *•; 
lOlR. ^ 

aw. r- 


Veil. 2XXI] 


IKDIAN CASES. 


717 


UROHS blMI, LTb. 9. KIDIR KATA. 

aloresaid sect) An l&C oF 6liu liidiun Act. 
The VicC'ChancelW Mnlirift, Wforc vrlmm 
the cue cami* up m the first instance. wa% of 
optQion that the Imbilitsr ti- refam) adiviilctiJ 
paid under a delusive and Frnudiilvnt balum e* 
sheet could not be regard c«l h> nir*iH*y due 
from a confributor>* to the Company withm 
the zneaniog of section 101, and his jod^' 
ment on this point was set aside by the 
Court of Appeal which came In the concln* 
aion that the section conferred upon the C*uirt 
the iurisdiction to gr.mt a siimiuary upplica* 
tion for the return of the Jivideixl m> paub 
Now, we find that, despite the fact that the 
yice-Chanc’e)h>i’ was not prepared to po «i» f.ir 
u to brmp the nfiivesaid rldiii \>irhin the 
terms oF the section, he oinde the f.dloNvius 
observations with rcFci\**iCi> to the meaning 
and ’tbo ohjcct oF the law.— **Kgw fhi^ 
appears to me to be directed to the ca>o of 
debtors to tie Company in the oidiiuiry 6eu»e 
of the word. If you g«i thn>ugh the IcHlger, 
you tind A, li. C, and 1), and so forth, 
indebted to the Company: the account Iwiug 
settled, the object oF this section is to ciinldo 
^e Court to nmko a summnry ortler upon 
the debtors of the Company, in the ordinary 

«n$e of the word, to pay that debt-'* The«c 
reiDarks of the learned Judge make it clear 
that the present claim of the LhiuHiator 
against the respondent in within the strict 
letter of the law and (hat (he Court I'an 
eiercise its summary jurisdiction ti> euforce 
the recovery thereof. 

' It is to be observed (hat the marginal note, 
both in Che Indian and (he b'nglish Avt>» 
U in the following terms: ''Power of Court fo 
order payment of debt?* by a contribubuy*’, 
dnd the same expression ia repeated ir> the 
Companies Consolidation Act of IfH)^ and the 
Indian Companies Act, 1013 id>f^ sectinii 
165 at^ aection ISd respectively). The 
^'ord debta'Ma signiHcaiit, and thongh tho 
marginal uo(e cannot be relied upon in 
clearing q;> ^he ambiguity in the («xt uf 
written law, it may with advantage be 
deferred to when it coofirms the conelution 
y^^nted by tbe language of (ha section. 

^ a^^fortified in the result \v*e wrrivo 
aiby lhecon«iderati<ui that the LegUhturc 
lu euacUng the section intended, aa p«jintc«l 
o^ in Katnlg Per»k<td v. In'/n4trial Bank of 
Umilfd ( 1 ), to provide a cheap and 
***'J^^^»uamBthcd of getting at the assets 
of the Company and tliat the object airndd' 


at sv'oqVJ be deFcatvJ, if tho liirpddator wore 
rwiiiiiW trt bring a regular action on pity* 
ment of on vitforem Court* fee and sub 
jected (o the usual delay ennsequent upon 
an npj>eal in a suit. To qimt.v (he vvoihIs 
of the Court of Appeal in Sty/wj’r < (;i), 

the ):iw was enacted in order that by means 
of pn-ocedinge under the Act “without any 
double proee^s or double set of piniceedings, 
coin;le(v iu'licc might l>e donr l»etwefin (he • 
IKirties. and a i*ojapl»*lH sviuding up »*irc(*(ed'’. 
One «if the h*avi>i*4l Jadgv- .if Ihu Court of 
hi evpUtiiing (he priiK’iple of the 
section furtloT i>h>erve« that there nniy bn 
some Vi*r> raie in'>liiioN^s ’uhere il rimy 
Iw n«'<*»''>‘*ary i»i linve (he (nets staled upon (he 
ra«v»ivls. hut n he rover iipiut notice of motion, . 
ainl up<»n afliJavit nnd due examination : 
of wi(i»e<<e<. yiMi can properly arrive At*a • 
i*iiii(diiston, I Can se«* le* rensun n'hutvwr* 
why a bill should be tiled, ft only adejiv tu 
the expense.— upon notice of motion, and 
allidavils and ex:imination of witnesses 
com pic (a jii<lic« can be doiic^thu evidence 
can lie tnkon under the winding-up ju.>it 
in as many ways »* it can lx* taken upon bill 
Hivd; ami, w hal is moivimportont, (here ai*e 
the »jiine m«an> of hearing in the Court 
below, ami (he same men ns of appeal to this 
('ourt and to the Huuse of Lord s. T lie re* 
r<we, 1 can see im i^cnson why uoy narrow 
const rnetioii shouhl lie put upon the Act, 
and 1 (hint: it would lie to the disadvantage of 
(he pnblic that a narrow construction should 
Iw put upon it". The above nuotation sets 
oiit very clearly the justilicatioii oF the rule 
which tinds expi’^ion in .Hcctiori 150 of tho 
liHliaii Act. The party proceedod against 
ha« really no reasoroible cause for complaint, 
Iwcause in the sammury pi'oceediug, every 
<»bjectioii is jusi us open to the person sought 
to be charged as it would have bseo if a suit 
had been institute<l. 

Upon a careful exareinatiou of the very 
wide ami general terms in which the section 
U expressed, we are of opinion tlmt the 
CouK has, upon a summary application pre- 
sented to it, tho power to direct tho cun* 
tnbntory to pay not only all moneys due from 
him as A member, bul also any debt duo from 
him to the Company. The jurisdiction under 
(he Act is no doubt permissive, but when a 
case is made out for tbe exercise tliereof, it 
should not be declined unless very cogent 
rctraon«f ^ ’tlTU coirtrarj- are uhdwrr ‘•'TIfero 
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ara caaaa id which the Coart has refsaed to 
proceed sammarrly, when all the parties 
concerned were not amenable to the jarisdie- 
tion of winding* up, and the Coart did fx>t 
eonaider it right and inst to have a piecemeal 
litigation, hot in the ca«a before ns, the debt 
is admitted bj the respondent, and the cir> 
cQtDstance that the pro^note in qaeattofi was 
signed hj another person as a soretj, who is 
not before the Conrt and is not sabject to 
the saromarj jnrisdiction, cannot be regarded 
as an adequate reason for refoaing to esereise 
tbs etatntory power against a person who is 
amenable to its jarisdiction. 

For the foiegoing reasons, we accept the 
appeal and setting aside the order of the 
Additional Judge, we direct him to proceed 
against the respondent nnder section ISO in 
accordance with law. The respondent moat 
pay the costs incorred by the appellant in 
this Court. 

Appeal acctpied. 
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or tegate* oj TalitMar— “ 

niMsiny p/**8*asd, naUrr «/ cre«(cg Ay— * 3 .^ 


hftr;* iitUrjnfla. 


rrMPv*’, 9 /— 

c/. 

The Menisxpw E«UU wat heW. at the tiae of 
aBseutiOBofOudh, WoM 8«ghra Bibi a 
KbaDsada of 6bia faitb. Tho Sumaarr 
wae mada with her and a wiwd in the ordiaa^r 

wad entowd in the first aed lUtoSd 


voder eecUoa 8 of Act 1 of 
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Will oa the S 'Ch Jooe 1868 bequeathing her whole 
estate to her Toungeel taalf.brotber Akbar AJi Shae, 
who eacceeded to the eeute oa ber death. At the 
date of the execotioa of the Will and at tbe date ef 
her death, ber oldest haIf.Lrotber Jafar All Khan 
wte alive. AhbarAliKbao traaeremd oo Che 28rd 
July 1#*69, by a Aihd.hil.eteffz 99 villagoa to bie wtfe 
Ilahi KuDam. On 89tb June lafl, 1$ daye 
before bie death. Akbar AU made a Will by whiob 
be bequeathed tbe recnainiog 49 vi Magee to the estate 
collabi Kbaaani. At tbe tine of Akbar Ali Rhan'e 
death on the I6ib July 1671, hie aepbew Obttlem 
Uuaaio Rh«a, eon of his eecoad biother Haaaa All 
KluB, waa alive. Ilabi Khaoaiu died iateiCate on 
wtU April IhOg leaving els dnogbtera Utninatsl 
Fatima, Bibi Batul, Raniz, Aeghah, Roqalya and 
Haidari, who look joint poaaeeeion of tbe eiCate od 
the death of their mother. After tbe death of Ilahi 
KiMBam, the queation of encoeMion waa brooght 
uefore the Coarta on leveral nccoiiona. 

Two auUa were’&ow brought, one by Obolam Abbas 
*oii of Bibi Bainl and the other by Mohernmad Jafar 
»m» of Ummatiil Fatima, both elaiming poeeesiion of 
tbe Taluqa onder the rule of pnmogobiture. aeeertiog 
that euceeaaioa to Clio eaute waa governed by the 
lenne of the waod. It wet foood that Gholam Abbea 
waa bon before hlubaamad Jafar. 

fWd (pei gfvarr, J. J. C.), that litigatioae whiob 
took pW tubtequeni to tbe death of Jiabi Sbaoam 
to which her daegbtere were partlee, could net 
iwrate ae rr»yi*d»eo<o io tbo preee&t tdt as the 
^*?)*^'* ''CTO oot partice to them. [p. 

iTiat Ilahi Khanan waa oeltbor a laluiiar nor aa 
jwlrw legatee of are I u tier and that ancceeiCoaat 
•***‘,^®*‘h waa not goveratd by cha proriiioat of 
« of Act I of 1869. [p. 736, COl. l.l 

amendment made by tbe Oudb Zrtatea 
(Amendmcat) Act, III of 1910, fo the defioltion of 
loeoctlon* of Act I of 1869, cosid 
'•troepective effect in tbe preeeot ««e 
M it wonld hare tbo effect of divoitiag peraone who 
would ocherwiio be OBtitled atleestto e portict of 
Cp- 7M. col. *: M. 7M. cot. l.J 
i^t (he worde Svonld bavo aneceeded’’ ae oeod is 
wcti^ 14 of Act I of 1669 were Dot equivalent to 
»»ight hare encccedcd,” and muat bo coadaed to 
^miiaiD cbeepecial lino of euccewioD that wonld 
M »K»)icoble to tho particular ca»e if Ibe 

traorteroe or teeutor had died iuteetate and the 
J^th bad enured at tbe date of the tiwaafer or la 
^ Will, at the time when tbe 

^5^ Cp. 787, col. I.J 

,iJ I f® a pereoB cominr onder eay ^ 

^ clawe of oectioB 22 did not briog tbe treoifw 
wniB tbo ^meiontof eectioo 14 , if tbatpeno" 
^Id bo eicluded by a zeoior member in hie ewa 
grouping ia tbe claoiee of we- 
!? w*t be held to bind the role of •«««• 

^*7?^ P- «9, ooL I.] 

TW Ihwlore at the time of Bogbr* Bibia 
^tb h^ eldest bfoiber and the eon of her wcofli 
Sr e bequeat made by herto 

Abbae All Ehaahad the effect ^ 
“«hiog tbe prescribed line of eoecesmon end w ^ 
of eection ,4 could not he eppliei C^ 7^ 
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Thftt •xplADAtioa to wclion 3 ot tho OodK 
Silat«» CAsondmenO Aot III of JOio. rcfofod onir 
to Boocoition to eho e$Utes of % ttiliihUr aod 
thcrof^ ooQld not npplj to T\M KhOMin. (p. 790. 
cd, l.J 

ThAttbo ruto of primOKonitun hid do«rn id iKo 
•anadt tpnnted bj Lord Conning mcnDl iKe nJo of 
1/noAl priBOrenitnro at known to Eor1»h Lnw fn 
76T. col. 3] ’ 

That the oiUto croBted bp the €foi«««id «*■«(! wm 
sot AQ oauto known to RoANsh Law and that, to a 
oertAin extent, U roiembicd an nainto in fee iimpio 
hat wax differantinted fretn it bp the fact that nadcc 
ita terma, no famalt could succeed an<l that It boro 
•ODi raaeinhUBco to an astate^a tail male, but waa 
differoaUated fnm that bj tha fact that a collateral 
eonld aoccoed andertba MMod whereaa no collateral 
oonid aacceed to an aiCate m (ail male, f p, 783, cola. 
1 * 2 .] 

That eba word '^aucceaaera'* at need ia (be mnaJ 
Baaat 'coceeiaora oo death’* and ioeloded both lieira 
and doeferoa but not tranefareea dnnaff life.tiue. 
Cp 744, col, t] 

That tba worda ''aeareit mala beir’* eouU not ho 
latarpreted aa BwaoIaB "saareat male hair aecordioa 
(0 tba penooal law of tba frmoteo.*’ [p. 767, col. I,] 

That tha noaoing of the caned with regard to 

•Qooaeiloii nlrbt becummarixed at foltowa* -In tha 
event of lateataep the caco of all relat ires of legit i. 
loata daieent would ba eoasidaeed, all femalrs aitd 
tbwclaimiDg (brofigh fomalet would bo eieladed 
and tba aaccosiion would go to iho sarriring 
npreteoUtirei of tha highcit liua, howerer. eollater. 
ala onip balng admitted io the aheenea of (ha aurriral 
of deaooadaste. (p, 76B, col. 2 ] 

That, tberefora, although socceteioo (o (ba eMato 
wee ragnlxUd undar tba (orcnc of tha canad, neither 
Of tba pTaint)ffa.app«llaote, aa daoshler'a mdo, had 
anp title uodar lie (ermi. (p. 770, cd. I.] 

„ B«ld, (per raahnire Lai, A.J. C.). that the weed 
■occottors’* aa umd io the cawtd denotad ■aeeesiita 
befra or peranne aucceeding (o tbe intestnto or andia. 
pew of rv^doe rather than peraont in whoae faroar 
elAnifarer bequest might bo mndobp tbe owner 
jnbiilife.(ima. [p- 776, col. I.] 

bande of Abbar Ali Khaa aod Bibi 
KUnam the oelato waa gorcraod bp iba 
Mtt^madaaUw and tbe plaintiff, as aoos of tho 
je^bler* were Bot:eatitled (o the eetate ia prefereace 
to (ho dangbten. (p. 7W, cot. «.] 

TbU excluiioa of dnaghtera bp tko ceud did 
2^ ^ deaghtora* eooe and that 

^dimbilhep attacbod to (be .ex and not to tbe 
IP* 761, col. I.J 

Iliat amoag ^e bp differaot daaghure tho prefer- 
Xrl “J® ^ detarmlaed bp eeaioritp of tbo line aod 
Bft-XL- Pt“®*** »»Prteaiitiag tbo aeuiorliM, but 
letioa of age arcco where tbo pereoas claiming 
»« cf the eame line. Cp. 7Bj;col. 1 .] ^ 

sgaiost ihe decree of th 

rf.r.A J^odge, Mohanlnlganii, Lucknow 
ttAtjd 2&th April IB13. 

Jtirm, iVcAruaod Bftbue 


Meaera. Jagmokan Kath Cholc, 0. H. nowftr 

IFaajr Hmh. /. K. Banerji and Bepin Ohandar 

LAoWen/i, lop the Respondent Noe. 3 to Q 

JQDQMBNT. 

SrcHT. A J. C—TI., facts of the case 
out of which these two appeaU liapa 
trisen, •n aa folloivs;— 

The Maniarpur Kstate, which is situated 
in thedietncte of SuUanpnp and Fyxabad, 
^a held at (he time of the Annexation of 
Oudh. bp A lady of the naiue of Sughra 
a I^hgoti Khanxada, a member of a family 
of Rajpola, who had previously become Mu» 
bammadaM. The family were Shiae. The 
Summary Settle m ant wee made with Bibi 
Sughrs, and a«anud in tbe ordinary primoge* 
niture for® wm aubeegaently granted to 
ber. She died on the i 1th November 1865 , 
but her name was entered in tbe lists 
framed under section 8, Act I 1869 in the 
first list as a persim to be considered as 
tolhUnr, and in the second Jwt, as one whose 
•sUte, according to tbe euetom of the family, 
ordinarily devolved upon a single heir. This 
is nob the only instance in which tbe name 
of a person who bed died before the date 
of preparatiuD, was inserted In the 
lists. Another well known case wae that of 
Thakur Qajraj Singh of Mabewa [see TAakur 
NAro ^jMgA V- Ktfnj Hopkubaru Kunivar (1)]. 

^uMmnaf SugbiM executed a Will on tbe 
29th June 1862, bequeatbing her whole 
eatste to her youngest half-brother Akbar 
AH Khan. The lady was the daughter of 
Base wan Khan by his first wife. Base wan 
Khan had four tons by his second wife— 
Jafar Ali Khan, Hasan Ali Khan, Baqar 
Ali Kban aod Akbar Ali Khan. It wae to 
the youngest of tbe.se four brothers that Sughra 
bequeathed her estate. 

At tbe date of tbe execution of tbe Will 
aod at tbe date of Bibi Sughra^e death, 
Jafar A)i Khan was alive. It is to be noted 
that the Will of 29th June 1862, was made 
•oma years before the passing of Act I of 
1869, and that, according to the definition 
of legatee" in section 2 of Act 1 of 1869, 
Akbar Ali Kbau waa not a legatee within 
tbe meaning of that Aot. Their Lordships 
of the Privy Council considered the meaning 
of tbe word ^'legatee" In Thakurain BaUof 
KuHwar T. Ba« Jaffolpal Singh (2). In view 
. I) 8 0. C. 817: «7 A. 634; 26 U. L. J. 362; 9 C- W. 
K. ]OOB:2C. L.A 149. 

(2/ 7 O. C. 346 (P. c.j; 6 0. W. N. 609.* 1 A, L. J. 
864(28 A 898; 91 LA m. 
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of tlie fact that Jafar A]i Khan \vas 
ftliva at the time of Bibi So^hra's deaths 
Akbar AH Rlian was not' heir" to the pro* 
pert/ within the meaning of section 2 of 
the Act and the terms of the and 

the be q neat was a transfer by Will to a 
person who w.is not the heir. Akbar Ali 
•Khno sQccceded to the poMesaion of the 
tiihiqrt on the 11th Nr»veml>er He 

*waa not a Talakdar*' aa his name was not 
entered in the lists. He waa not an heii " 
of ft luluk<ffir or ft “logntee" of n taluhfar 
•within the ineaninff of the Art suliseqaeiilly 
passed. Aklaiv Ali Khan tran'<ferred on the 
.2^rd July ISdO by n hihn.bit^rintz, oatensihly 
•in aatiafftction of the ainoont due f<ir dower 
debt, .19 villages to hi.s wife llahi Khannm. 
.That tranefer took effect at once, the hdy 
being place<l in possession of all the IS* 
villages, lly nn alteration of physical 
Imundaries, the 10 units have since been 
Tedaced to 11, but the area transferred baa 
.remained the same. On the 2d(b June 1971, 

Id <la>s before hit death. Akbar Ali 
Khan made a Will, by which he beqaeatheil the 
remaining 43 villages in the esiale to llahi 
Khsnam. At the tioie of Akbar Ali Khan’s 
•death, which occorred on the l^th Joly 
1S71, his nephew Ghutnm Husain Khan, son 
of his second brother Hasan Ali Khan, was 
alive. llahi Khaiiam dierl intestate on the 
20th April 1^99 leaving ksoe. six dnughtet9, 
Jlibi Ummatul Katimn. Bibi llfttnl, Bibi 
Kanix, Bibi Asghnri. Bibi KuQaia nnd Bibi 
Haidri. These ladies to(»k joint possession 
•of the estate on the death of ihrir mother. At 
'first, tim nivnie of Ummatul Ritiine was alone 
recorded iu tlie Revenae pap*r<, hot by a 
.subsequent order, the names of all the six 
ladies were reconled iointly. 

So. fur 8UCce«sion had devolved without 
*%djadication on the part of the Civil Courts. 
iBut after the death of llahi Khasam, the 
question of soccession was brought before 
the Courts on several occasions. The first 
person to dispute the title of the ladies, was 
'Ohulam Husain Khan, the nephew of Akbar 
*A]i Khan, of whom mention has already 
.been made. Be filed suit Xo. 42 of 1900 
.in the Court of the ^oboixlinote Judge of 
Sultanpur against the six ladies for the 
possession of the He based his claim 

on an alleged custom applying provisions of 

4he ftihdu taw, aHegiog t|^a( tbe fan^ily wbp 


had originally been Kindos were ikoperoed 
by a custom originating in the docteioes 
of the Hindu Law with regard to aacoei» 
sion and that this e a atom continued effective 
after they hsd bscome ^fahammedans. 
His suit wav dismissed on the ground that 
he failed to prove that sncce^sinn in tbfe 
family was governed by the provisions of 
the Hindu Law, or that a custom existed 
excluding daughters from succession. He 
filed no appeal, and this dismissal beoame 
final against him from its date, the l«|h 
June 190.1. The six ladies were defendant 
ui that suit, bat their sons were not parties 
to it. f 

TJie semod suit was filed hy another 
Akiair Ab Khan, the brother of llahi Ehaniifi, 
against the six ladie.v for possession of the 
M/k,.!. This Akbar Ali Khan based his 
claim on the following allegations. He 
asserted that Akbar Ali Kban, the husband 
of llahi Khanam, was a person who would 
have succeeded according to the provisions 
of Act I of 1969 to the estate, if Snghru 
had died intestate, and that in those 
circamatances. succession to the property 
jras governed by the provisions of ssotioo 
f ®f 1^69, Reading those provisions 
with the provisions of section 22. clause 
G of the same Act, he claimed to succeed 
under the provisions of section 22, clsuse 
V, liasing his title to a certain extent 
upon the inferpretstion at which the 
Court of the Judicial Commissioner had 
arrived in the case of J^paipol 

Singfi V. Thnl'nrtnn BaJrtti Knnr fl , 0» 
tur Gth MaTV'h lOriQ. But before his 
was decided, their Lordships of the 
Pnvy Council reversed the Judicial Com* 
miss loners decision in Thakuntn BaUif 
KunHVf V. Rae Singh (2) and 

tho Coo Orel for Akbar Ali Khan, oudec' 
standing the decisions of their Lordships 
to mean that the word.s “a peiwon whb 
would have succeeded, according to the 
provisions of the Act, to the estate if the 
testator had died intestate” denoted thh 
heir- apparent rather than any poasibi 
heir, gave up the positijn that saccessioo 
to the property was governed by the pro- 
visions of section 14 of Act 1 of 1869. 

In the decision of the case of Akbar AH 
Kbau, the Judicial Commissioner’s Coufl 

(3)'a*o. o. lax 
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MTiyed at the finding that aeetion 14 «lii] 
oot govern soroeAsinn lo the but 

tb»t Motion 15 hftd ope m* ion, that the 
estate wee taken out of the o pupation of 
the Aot owing to the fact tlmt Suahm 
had beqaeathed the eetate in a person who 
. wM not hep heir-apparent. llml «nrPM^i„u 
was governed by the Miihamcuftann Uw, 
and that Akbar Ali Khnn’a mao nn<t fail 
^ordingly. It ia to W noted that Akbar 
All Zheu'a rase was based entirrly nfyni 
the ftllegatieu that aiirressmn must I»e 
governed by the provisions of sections 14 
•end 22, Act I of liJfiO, and thatatfir.f, 
he easerted no title by virtue of the mlr 
^ neeeuion laid down in the The 

Moisien in question is repnrte<l ns 
Afueommat Umutul Ftitiinn v. Ah’ 

Khan Uh At page 30, the Court of 
me Judicial Conenissioner refers to a belntefl 
argument put forward by the Counsel h*r 
P^Tititf. The words arer ^'This view" 
Uhat IS, the view that upon the con M ruction 
ofseetion 14 of Act T of ISCOaccmfecI hy 
V ^ Judtrinl Cnnamissionor, 

• he Act does not apply to the Maniarpur 
Jj-titte) IS ecceptod by the learnH Ad. 
W»te for the pis inti ff. n„t be contends 
that though bis eaie under the Act fails, 

Mt he la entitled to soccee«l apart from 
s. Act upon the terms of the mm.ic/ 

X * Mcord ami which pruviilos 

!?V L . descend to the nearest 

nale beic according to the rule of pr*. 
ttogeniture.” 

‘lodges proceeded to find 
a the case lo set up, was an abs'dutely 
JJw ease, that it was not the case pal 

Court, and that they 
'JOB d not beiasUfied in awar«lmgthe plain* 
»oy relief upon a plea base<l on the 
WOTS of the • They did not slop 

whft«k proceeded to discaas briefly 

w^aether. evon if sach a plea was ndinr«siblo, 

H«M succeed thereon. They 

via that he could not. They decided that 

tp * 1 . pHmogenitiii'e" referral 

... meant the custom of 

whipk”*.. to a singlo heir 

Oadh in some thirty familu** in 

deeiSl "^'ch they could 

custom of 

l^ev Maniarpur Estate. 

W 8 0 . 0^45 no reason to 


suppose that surh custom of gahh’.nashttt 
as prevailwJ in the Muniarpur Estate old 
gt»*e :i brother prefor»*nrc to a dauehfer’s 
aoM. and in effert nrrivo.l at the concinsinn 
Ihnt, even if (he pica liud Wn admitted, 
they wrmld ivit h‘lv^* fnimd it ostab- 
ItshM. Uut th.» *: Miv(. 

flu‘ appeal <>ii (lie ch'ur p.>»nt th it (he 
pW could md lie admdh'.l A J C 

is.ruarl;s nt page 54: "Eiadinc. however, that 
the sml muH fait on the enmnd thnl Act 

I of I'^ 'ti 1*11111101 l*e apiilii**!, tha( tho 

plaintilf ought not lii he allowed ruiw to si»t 
up a c.iseori (he an I thit if this 

be permittcil. he has not ostahlMicd a 
clear tide to siiceeed under it, I would dence 
the appeal and dismiss the sui( with costs, • 
and J?co(t, J. C., says. “I agree with rny 
Ieartie<l e.dleagiie that fh« plaintiffs cannot 
W permitted to set up an entirely new 
case ill appeal." It may thus he taken, 
that the effect of (he on >;urcession 

to (he pmpcHy was nut effect ivelv considered. 
It cannot lie known what would huve hcon 
tho result if Akiiar Ali Khan had based 
his case upon the terms of the and 

if (he case hod licen argued liefnre the 
Court on the plea that tho wonis '‘rule of 
primogeniture" used in the euimd, meant 
what they wootd mean in Rngtish haw. 

Some years after this dueiainn was passed, 
the Jndicia) Commissioner's Court had to 
decide (he meaning of the wonls ‘Vide of 
primogeniture** as used in seothm ^ of Aet 
1 of ISdS with reference (o the succession 
to tho property of a fu/tth'fnr whose namo 
was entered in the third list. While it 1 $ 
to be noted that the question in that rase 
was with regnnl to the meaning nf the 
words used in an Act passed by tho 
Lcgislafnre. and in the case of Akbar All 
Khan, the question was as to the meaning 
of the same words used in a snnud made 
Mveral years before the Act in question 
was passed, and in circumstances whhh 
(iH will be subsequently shown) make it 
possible to doubt that the same legal 
knowlcflge was possessed hy the drafter of 
th wTSod (hftt WAS p'issessed by the drafter of 
the <nl>se<|.ient Art, the fac( remains (hat 
the words rule of primogeniture*’ are 
esactl^' the same, and that many of the 
inforences drawn in (he decision of the 
subsequent case, wonll hav.'» had n heiniig 
on the previnua case, had they been argued 
before the Court. The case to wliioli X 
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refer is the ^e)l*lcnewn CMe of D'6t 
Bakhsh SiftQh y. Chatifirabhan Sinoh (5). 
At p&ge 333, Chamieri J. C., remerks with 
reference to the ase of the words iu 
section 8 of the Act: *'^hen the LegisUtare 
used the words role of pricDogenctore’. they 
const hare intended socne known role of 
aoecession, the details of which in its 
application to collateral saccession, cnoM be 
ascertained. There was no such rule known 
to the Hindu or 5Iahacnniadan Law apart 
frotn special castocne. the details of which 
are scarcely ever alike. They were provtd* 
ing a role of sacceseion which would be 
applicable to Hindna, Muhamcnadans and 
Ghristains alike and in the circaoUince, 
I do not tbint it is an extravagant as* 
snmption that they had in oiod the rule 
of primogeniture as applied to the anc* 
ceesion of real estate in England.** Their 
Lordships of the Privy Council observed 
at page 335: *'N7hat appears to be contend* 
ed for is that some other role of primo* 
geniture than the role of lineal primogeniture 
should be applied. In the first Court, a 
eerUin oustom was appealed to, to make clear 
or illuetrate what variation from lineal 
primogeniture was meant, but no success 
attended that plea and it was not maintained 
at their Lordsh'ps' bar. In their opinion, 
the lanyuftpco/ «unu/t emanating from the 
British authority, was simply language 
conveying the ordinary meaning of the word 
^primogeniture* in the iLaw of England.*' 
Thue their Lordships carried the matter 
further than the meaning of the words 
* rule of primogeniture*’ in section 8 of Act 
I of 1869. 

As Sogbra's name was entered in List 
II, Act I of 1869, this in itself goes no further 
than deolariag that the Uaniarpur BstAte 
devolved ordinarily npon a single heir 
aooording to the oustom of the family on 
or before the L3th day of February 18)6. 
But the point before the Court in Alcbsr 
Ali*s oasB was not with regard to the 
sucoe'^sion according to the custom of the 
family, for the decision of which it would 
undoubtedly have been nsceasary to diecuss 
the coatom of proved to be 

appUoable to (be particolsr estate, bot with 
to the fluoeeasion according tA th. 

h) 7 U4 Cee. «* 18 O. C. aift u C. W K JOut 
12&.L. J.m « If. L. T. 273: 7 a. L. J. n& li 
u B. lOl®, » M. u J. UI7J 32 A 87 I ^ 1« 


terms of the eanad, in which there was no 
reference to the custom of the family. In 
these circumstances, the observations of 

their Lordships of the Privy Counoil have 
a direct bearing. Had the interpretatlou at 
which their Lordships arrived in the 

subieqnent case, occurred to the minds 
of the Judicial Commissioner's Court, the 
latter would, if they had admitted a plea 
based on the terms of the tanad^ have 

discussed the terms of the snnad from 

the point of view that the words *VaJe 
of primogeniture" mesnt ^Vule of lineal 
primogeniture'* according to their ordinary 
meaning io the Law of England, la no 
circumstances, would the result have been 
different as they refused to admit the plea 
at the late etage when it was placed 
before them, but they might not have 
made the remark that the words *‘rale of 
primogeniture" a* usel in the Maud meant 
nothing more or less than the rdo of gaddi- 
nashini applicable to the estate. Tbeir eon* 
oluaioo that succession was governed by 
the Sbia Law, is necessarily incomplete, as 
they did not consider tbe effect cf the 
terms of tbe Mead, In no circumstanoeti 
can this case operate as r«t judicata as the 
daughters’ eons were not partise to it. 

I now come to tbe third case. Umostu) 
Patiina had eucceeded iu obtaining physical 
possession over the whole talnka altbougb 
the names of her Are sisters w«re entei^ 
as eo*abarers. Certain sifters applied for 
partition in the Revenoe Courts. Dmmatiil 
Fatima opposed their application, allegiag 
that as an eldest dsughter, she was bf 
right and custom entitled to the whole 
estate. The Revenoe Autboritie.s referred 
the parties to tbe Civil Ooort for a decisioa 
of titje. Two eisters. Aeghari and Roqaia, 
then instituted a ease against the remsinieg 
sietere, Dmmatol Fatima was the real 
defendant, the rtmaiaing three defeodanle 
being pro forma defeudaote. The 
plaintiffs in that suit claimed a declaralicu 
that they were entitled to have their 3/6thi 
share partitiooed. They relied on Shia 
htubammadan Law. The defendant Ummaial ' 
Fatima based her case on the lanad. Accord* 
log to tbe terms of tbe mnad, females sm 
excluded. She admitted that females «rert 
excluded, but set up a jui Urtii oa behalf 
of her eon Aghs Muhammad Jafar. In 
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,M«dMthedMjhters’«oM>y«renolpA^^^ K,ute. wa« tti« pei^^.x, with whom 

,Wbil8 this CMS wu pendinBr in ths Cnort H^% nn\ry S-ttlemml w»s tnvU ^ 

first imUdcs, thsdscisioc of their Lord, was gr.tnM t> him on the mU OotoUer 
.^iiaoffhe Privy Coaocil in the ca^e of which wa^ u t-ruii to huu^elf atid 

.TAoAvr 5Aw Sififfh v. Rnni Raghninns hU heirs wit I hint inrlKMCiim of the line of 
Kwiear U), dated the iSlh ilay lyO.>, liihoritanoo. (S.ijRii Siiiffh diedia bdo and 
.was pronoQDced, Previously the Courts in was sncv^ecled hy 'iir war Si n?li hi< br-Hlier. 
Oodh bad wnsidered that the provisions Girwar Sioirh rennined in possessimi mitil 
of Act I of 1869 aaperseded the provisions «f his death in l6do. A prirnngeninuv 
the Mtwd in all cases. They based their was gr.intetl to Jiim. \U Iwrju-.uhod his 
t A? ?r!“ Lordships estate to his n-phew who succeeded liim 
of the Pnvy Cooocil in fin? Iiuinr BaMi-r Here the transfer lind taken plure before 
fiinpA V. fiew Janki Koer (0), in which Act I of ItidH caoie into force. The 
IneiP Lordships had decided in ln77, in a name of Gair.ij Sinsh wa^ inserted in the 
ease ID which a seud was granted with full \i%t% prepared under Act 1 of elthuugh 
power of aljenatioD to the widow of the bat he limi died many years Iwfore the Act 
ownar» a Hindu, and to her beira for ever, was pis<e»l. Their l^nisbhips docided Chat 
w name being entered in the first and second a accession wus govoroed by thv terms of 
lists onder Act I of 1869, ssetion 8 , and the jnwiui. 

cns^nditiOD of the grant being that in the Ici the suit bivmght by Asghari and 
•vent of her dying intestate OT of any of her Raqain, the two pbiutiffs had at first 
dying {ntestaUi the estate should their title upon their rights under 

^ ne»wt male heir according to the Shw Law, accepting the previ ms 
Jnenie of ^mogeoitore, that in euita against decision of the Judicial Comnii^^ioner’a 

•h# ^dow's daogbter the eened conferee*! Court in Akbir AhN rase u* laying down 

bpon the widow and her heirs mole the full the rule of succession, Hut, in view of 

proprietary right and title to the estate, and t^ieir IjordshipH* d<.*cision in ThtJew S/tco 

jet merely an estate for life with remainder fi)V*<pAVcus« (O, they niterc I their ple\ and 

lotos male heira of her husband in the event tonka pnsition tn the effect that neither 

•Pft^Jog intestate without having alienated they nor UmmatuJ Kutimu had .any title 

d in her lifetime, and also that with at alt under the tenut of a fttnu'l which 

to aocoeasioQ Ibe limitation in the excluded females, but that as tlisy were 

TMb ^liolly superseded by Act I of all in joint p>sses»ioii, they Imd a right 
*851#, aud that tbe rights of the parties to pArtitiou of their admitted shares, The 

; by descent, must be governed hy Suh'UNlinate Judge decided that hs their 

Motion 22 of that Act, title was g<>ud agiinst any one hut the 

Thi* d«i,ion i., of coorw. Hill fully ;™' 

’Operative, bat io internratmer it the ^ eh mid sacoea I. riieii 

f««". hod omitted to distinguish the case MloweJ the appeal to the lud.cml 
|o,»hioh Act I of 186y had never come Oamniissiooer<. Gnurt wlnrh was deciJed 

on the Uth Jaounry 19 Jh A copy of 


y lute 


• ^“ operation owing to the fact that a f l x p i i^' 

had bMn mode by the MfeWsr, julg oeut w, I bs found at hxhibit 

died before tbe passing of the record, 

hii k • of a person who was not The decision of the .laliciil Cimmis* 

hod ood where that tranafer sinnar's Ciort, ditel It'.H J in nry 19J), 

^^Ukea place before the Aot came into wit bitel on tin filling thvt iion^ of 
2^«*on. Id such oiroumsUaces, it was tHe sisters htl any title to the popsrty. 
iOTen!^ the terms of tbe snoaf would The jndynvnk sh )ws thit b»th sides 

ih^p r*^'*^*******' ^^ch a case came Iwfnre accepts I that p^iitino,— m other words, 
*. TAoAwr fiAeo Singh that in thnt pirticula- cne.it w is agree I 

Knnuar (1). There bjtwein the pieties that su'cesdon .was 
W Qajraj Singh, Talukdar of the n>l g»vern?l by the privisioni of Act I 
r ^ ' of 1839 or by tin Shia .Nfiihimmalan 

( ^ iLsw. ft is rbar that in tb.it nwe, tU^ 
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parties agreed ibst soccesaion was regelated 
tbe terms the sfinad^ The plaintiffs 
pat forward that under the terms oP the 
sanivl neither they nor Ummatal P«itima 
had any rights at all. bat that ae all sis 
sisters bad attaiiieil joint possession over 
tbe property, those who wished lo do so, 
bad a perfect right to have their shares 
partitioned off. Umisatul Palima's defence 
was that the «(i>iacf governed sDccession 
to the property, that under its terms her 
eon Agha Mubsismad Jafar was eniilled 
to sDcceed, that as a matter of fact, he 
had eucceeded and that she was holding 
the property for him, the title having 
vested in him. Tbe third issue in that 
soit raised tbe point as to wlietlier 
SQCcession was governed by tbe Shia Law 
or by tbe terms of tbe The 

Jodicial O^^mmiasio net's Court found that 
it was net proved that Ummatul Keti toe's 
son was entitled to the pr«>p«rty nnder 
the terms of the Jtuntn/, or that Ummatul 
Fatima was holding it with lii« implied 
coneent, or that the property had vested 
in him and that she was not in a positioo 
to put forward bis title as a bar 
to tbe plaintiffs’ claim fur partition. It 
was decided that as the sisters ha<l held 
possession together, and had all along been 
under the impression that according to the 
provisions uf tlie Muhammsdati Law, they 
were equally entitled to their respe^^tive 
shares in the property, their claim* to 
their respective shares should be alfirmed. 
Tbe Court said: It may he and appa* 

rently is correct that they made a tnistake 
in law. but it is beyond doubt that under 
a mistaken idea nf the law, they gsintd 
possession and that thsy have held posMsnion 
and enjoyed the e.state in eqoal shares. 
As among themselves, they are. therefore, 
entitled to equal aliares, and if the property 
is partible, the possession of the plaintiffs 
entitles them to partition thereof. Until 
the plaintiffs are ousted from possession 
by a rightful owner, the appellant, who it 
eqaally «itb them a trespasser (but who 
is not in possession of the share held by 
them), is not in law entitled to deny 
their right to partition. The possejrmry 
title of the plaintiffs is good against 
tbe whole world except the true owner '* 
'fhna it m olsar that in the la«e case. 


the Coart of tbe Jadiclal Cozamissioser 
decided that a accession to tbe Maniarpor 
Estate was neither acc<irding to the pro* 
visions of Act 1 of I86d, nor according 
to the Shia Law, bat that it was according 
to the terms of the sannd. Thie conclnsioo 
was not, however, based on content The 
judgment showA that both sides agreed to 
this position. Ummatul Fatimaset up that bar 
son was entitled to succeed ander the terms 
of the tana'I. The Other etde denied the oor* 
rertneHA of the Assertion. But both sides 
agreed that ancceasion would be according to 
the terms of the Muud. In DO circun stances 
would thie ease aleo operate ae res judic^a as 
the sona of tbe daughters ^rere not parties to 
it. 

I now come to the present suits. They 
may be sornroAriaed shortly, fn one aoit 
Ghulam AKbas Khan, aon nf Bihi Batol, aod 
his transferee claim poAseaainn of the whole 
/ofNga asserting that succession is governed 
by the terms nf theroaud, and that under tbs 
terms of the soaod. Ghulam Abha.s Khan 
is entitled to succeed under the rule of pri* 
mogeniture. 

In the other eait Agha Mu I* a id mad Jafar, 
eon of Ummatul Fatimai and his transferes 
claim possession of the whole taluqa assertiog 
that SQcceesion is governed by the terns of 
the faaod and that under tbe terms of tbe 
tanait, Agha Muhammad Jafar is entitled to 
succeed under the rule^d primogeniture. 

The learned Sab<irdinate Judge decided tbit 
Ghulam Abba* Khsti wse horn before Agbe 
Muhamujad Jafar, (hat succession was not 
governed by the terms of the #unud in vis<r 
of the fact that Akbar Ali Khan was not 8 
auccesaor of Bibi Soglira, and that Uibi 
Khaoam was not a succeasor of Akbar Ah ^ 
K ban within the meaning of tbe words 0 * j 
thexanod. The words in question are:-— 

“It ie anoifaer cooditlon of this grant that 
in the event of your dying intestate or of sof 
of ynor soccessora dying intestate, the estate 
shall descend to the nearest male heir accord* 
ing to the rule of primogeniture/* 

Tbe learned Subordinate Judge beid tha* 
the word * succeswirs" did not include atm®*' 
feree or a devisee, that Akbar Ali Ebao 
ifaoA Dot a euccesaor of Bibi Saghra, 
that from tbe period of Akbar Ali j 

enooeeaioD, ibe sanod ceased to have optfitias 1 
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He decided aeeordingly th^t aacceaaioo to tho 
mUU ww governed by the pfoviaion* of th« 
bbia h%w, that dao^htara had the nghi to 
•ucceed iij eqnal sbaree, and diamia&ed both 
aa i te. Tba present ap peals are preferred . 

.2* «"l>ondente have not ac* 

*“! decision of the Jearned Sub- 
o^joate Jndire on the points on whie 
th«i deouioo has besn sffainat tl.en>. am!, 
in eona^n.nca, moat of the eonUntiooa 
mattoi- before (he learned Subordinate Jn.ln 
baa bwn apain traversed before ns. The 
learned Coonsel for the respondents has 
re-aaserted thataoccsMion to the estate is 
doveroed bp the provisions of aeetion 2> 
Aot I of ,669 He ha. not prreaeH lb. 
^mt atrongly, but he baa not abandoned 
1 *1^ ^ «n<"<|er it better to Uke it op 
P"'''"" ""y be cleared 
ith reference tn any poaaibla conUat that 

The words of 

^tinn 22 which hay. a hearing on thia caae 
iT’- l•>luh^ar whose nsme ahell 

awtioMd .0 „*tion 8, or his lieir. or 

ThT^^f' *!“ - to hi* eatato.” 

e dispute IS M to the sacces.‘*ion to lishi 

an heir P She was clearir not an heir 

Ih!^^ loteatate aocceasion. Was 

s d-fi "legatee” 

w de6ned m section 2, Act I of 1S69. 

ODs^fK^'^” "**®'*‘ Pi^pofty i* be- 

Aet 1 apse is 1 provisions of 

amLL V ha, been 

of 191 ^ by the ITnited Provioces Act III 
« IWO. and a •'legate." i, nnw d.6n«i 

i, "horn there ha, been or 

-Ute port*'’" of ‘O 

Z?^ w*e/W 6,/or* or ofur tie ««. 
tlnn of .if ®b8 took a por- 

ths da.^ 1» F^wrty under the terms of 
deoe«i V oxwoted by her 

Btonert. husband, and the remainder of the 
‘he term, of . Will sse- 

io^Bsnta werf ‘‘“f*?"'’; ®®‘'’ 

6r.t ^“h regerd to the 
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a MuMar. So. in order to bring the 
pro.„.„m,of ,«-tion 22 directly into opera- 


* ■egafre^ w\i. **"* '* “fearly not 

Wonart. ' k regard to the second 

■“UhTu B ."“a.l''* '*»»‘eoof Akhar 
.-.7. ®"‘ Akbar Ali Khan was uot 
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.. -..wwwa, ,Mbu epera* 

xT^L ^ "«”sary to show that 

of Bibi Soglira. According to the terms 
Of tiie esptaiiation in section 2, United 
ProviiK^s Act lU of 1^10, the words “heir” 
yrtti legatee” are not restricted to the 
iinnivdi^ate heirs nnd legatees of the /WwA*. 
rfor. ^ it ,t 1 ^, jhown that Akhar 
All Jtimn was ai. hi-ir <tv legatee of Bihi 
Sqghi-n. It might l>e hcH, if the amend. 
m«nt Ima retrosper ti.e offert. that sect mu 
-- would operate with regard to the kiic- 
oe^^sion of the 43 villacr., Akhar Ali Klmn 
«*as iH>t the “heir-'oflJihi Snghin. Apart 
rmm the fact that ho was not the heir 
qnricr the pifniMons of Act 1 of lSd9 or 
Ih® f«rnH of (he snnnd, he was not 

r.j . l‘^c4nse he succeeded as a 
devisw* ” Hcsiirccerled iiiidcrthe provision* 
of the Will 29th June IbdJ, ami 

w*e a person to whom Hihi Snghra who 
wa‘i a /^tuhhr, had l>e<ineathee! an e-tate 
u ruler the piMvi^rom of n Will made prior 
to the passing of iJie AH. As the Act 
st^l l)cfo^ amendment he wae certs inly not 
a legatee. ’a*»has been clearly decided by thoJp 
Lordships of the Privy CounriJ in Thokunin 
Po/ra. Run>fary. R'lt JaQntpal Sri^k (2). Bnt 
as the woi^s wsf/er thetpcc/afpruriiif>Hgn/ifU$ 
Act and Hndft the «nine prtuvVibn#” have now 
been deJete<l from the definitmn.s of “heir” 
and legatee,” amt aa under the provisions 
of seciinn^^S, Uniteil PMvinres Aet 111 of 
1910, a legatee” is a person t^ whom 
there has lieen bequeathed an estate before 
the commencement of the Act, he wonid 
be A tsgatee if the section has retrospective 
effect, but the section has only retrospeo* 
tive effm*t acci>vding (o the conditions of 
section 21, United Provioces Act f[f of 
1910, and that section contains the follow* 
ing words:,— 

“Nothing contained in the said sections 
shall affect enits pending at the commence* 
meni of this Act, or shAll be deemed 
In veet in or confer upon any person any 
right or title to any estate, or any portion 
thereof, or any interest therein, which is, 
at the commencement of this Act, vested 
in any other person who would have been 
entitled to retain the same if this Act had 
not been passed; and the right or title of 
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sDcb other person ehaU not he Effected by 
Enythiof eontemed in the $aid eectious.'* 

The recent amendment of tbe Oadh 
KMates Art rroold completely alter the 
qae^tion ol eaceession to the Maniarpar 
Estate. The provisions of section 22 of the 
unamended Act could not directly affect 
the Maniarpur Estate, as Abbar Ati Khan 
Tvas accord in s to those provisions neither 
a ialukdar^ nor the heir, nor legatee of 
the taluhlar. Had he been a 
or the heir or legatee of the talnMur, 
the SQCcession with respect to a portion 
of the 43 villages would have gone to his 
heirs, for it is to be noted that the Will 
onder the provisions of which lUhi Khanam 
succeeded to tbe eetate wes invalid under the 
provisions of Act I of Iddd and could only 
affect a portion of the property 
devised under (he provisions of the *^hia 
Law. It was invalid under the provisions 
of Act I of lSt>9, because Akbar Ali Khan 
died within sixteen days of making it, and 
it could only be partially operative under 
the provisions of the 8hia Law, because 
he could not beqaeath more than one*third 
of his estate under the provisions of that 
Law. If success ion to the estate were 
governed by the provieioos of section 22, Act 
1 of 1869, the terme of the 4<tntid had no 
force, but this Will can only he held valid 
under the powers giveo to Akbar Ali Kban 
by the terms of the tanod. Therefore, tbe 
succession with regard to a portion, in any 
oircumstances. lay to the heire of Akbar 
Ali Khan and woold not have gone to 
llahi Khanam. Thus the amendment of the 
Act would have the effect of depriving llahi 
Khanam and her heirs of certain rights 
wbicb (hey bad prior to the amendment, 
and conferring those rights upon the heirs 
of Akbar Ali Kh^n. The question of Itmi* 
tation may be left out. Ae the old law 
stood, the heirs of Akbar Ali Khan had no 
rights, and 1 can only onderstand the pro- 

wieioQs as co vesting, to exclude the question 
of limitati'^n, as it is obvious that no 
persons could in the past have asserted 
rights with success if they did not (heo 
possess them. Thus, as I onderataod it, a 
portion of tbe estate at any rate became 
Vested in llabi Khanam and ber heirs and 
for ibis reason. I do sot consider thattbe 
subsequent ameodment of the Oodb Estates 
Atrt tffeuto (be ^iu'oc. Thus the piwvi. 


sions of section 22, Act 1 of 18C9, do not 
directly affect tbe question of suceessioD. 

Tbe next point raised by tbe learned 
Counsel for the respondents is that the pro* 
visions of section 14 of Act I of 1869 operate 
to bring the provisions of section 22 into 
operation. The reference ia to section 14 
before amendment, as the new section 14 in 
eerted by the United Proviocee Act IIT of 
1910 bae no retroepective effect. Tbe words 
of tbe old eection are ae folio ws:« 

If any talukd'fr or grantee sball 
heretofore,*' t. e., before 12tb January 
1869, ‘‘have transferred or bequeathed, or 
if any tatukdar or grantee, or hia heir or 
legatee, shall hereafter transferor beqneatb, 
the whole or any portion of bis estate to 
another talukdar or ffrantee, or to such 
younger soc as is referred to in ssotion 
1 3, el anas 2, or to a person who would 
have succeeded according to the provisions 
of this 4rt to the estate or to a portion 
thereof if tbe transferor or testator bed 
died without having made the traosfer, 
and intestate, the transferee or legatee aud 
has heirs and legatees shall have tbe same 
rights and powers in regard to the pro* 
perty to which be or they nay. have 
become entitled under or by virtue of 
such tranefer or bequest, and sball bold 
the same subject to the same conditions 
and to the same rules of succession as the 
transferor or testator." 

In order to prevail on this cootentiou> 
is necessary fnr the respondeote* to shoiv 
that Akbar Ali Khan would have succeeded 
according to the provisions of tbe Act to 
the estate of Bibi Sughra if sbe bad 
died without having made the transfer 
and intestate. The subseqa^nt transfer by 
Akbar Ali Khan to llahi Kbanatu maybe 
left out of account, for Akbar AU Kban 
was neither a tal*tMar, nor the heir, per 
legatee of a taluJcdar within tbe mesaiog 
of tbe section in question. 

The leading caee wbicb gnides tbe 
interpretation of the words in questioSf le 
tbe case of Thaknrain Balraj Kwnicor r. 
/ogotpel 5inpA(2). That case came before ^ 
Judicial Commisaiooer'a Court in 1900, sod 
(he report of that Court’s proeesdiogs 
be found in 8ae J^tpaipal SingA v. ThoJ^f^ 
Balraj Kuar (3). The facts in that ease 
u foUnwai^BM Pirtbipal Siogb 


Vol. XXXI] IIIDIAN OASES. 

dHTTLiH Ami SBiH «. MX tTUMAtOb riTIUA« 


bwsaf of toJttgo'IUopQr Biobore. He bed au 
elder AOQ JAgmohea Singh end a yoongereon 
•BiebeeherBAlchah. Pirtbipel Singh died before 
*tbe pesiioff of the Act, heving esecated a 
trAoefer onder tbeterm^ of which he wee enc* 
•efteded by bie yonogereoa before the Act 
• OAioe into force. BUbeiher Babbab died 
after 'tbe Act came into force having been 
, predeceased by tbe elder brother. Jagmohaji 
Siogb's eon eUimed to succeed ander the 
. provisions of oUcse 6, section 22. Act 
, I of against tbe widows of Bisbe&bar 
Bakbsb. in that ease it. was admitted 
that. inasDaeb as Bisbesbar Bakbsb had 
saccseded Pirthipal Singh under the terms 
of a transfer before the passing of the 
Act, tbe provisions of section 22 conld not 
be applied direotly to govern the aocces. 
sioo. But it was urged that section 14 had 
ipplioatioQ. because Bishesbar Bnkhah was 
a possible heir of his father. The Judicial 
' Oommisaiuner's Court was of opinion that 
any person mentioned in section 2i as a 
. possible heir was a person who “would" 
have succeeded according to the provisions 
j. estate if the testator had 

died intestate within the m^aoing of section 
i4. They interpreted the word “would” 
js beiug equivalent to the word “might.” 
Their Lordships of the Privy Council look 
a different view. The quotation from that 
* is: Their Loni ships think that 

y'* l^^rned Judges in tbe Court of the 
' Jodieial Oommiasiouer have gone ioo far in 
bolding as they did ‘that any person 
Btsobioned in section 22 as a possible heir 
0*7 be said to be “a person who would 
have succeeded according to the provisions 
t Act to tbe estate if the testator 
“Sd died intestate” within the meaning of 
•eetion 14.' They think that the expression 
J^uld have saeoeeded* must be coodned 
J? Persons in the special line of sacoeMion 
have been applicable to the 
P*rticoUr ease if the transferor or testator 
' ^ iotasUte and the death had 
wurred at the dale of the trsnsfer or, 
me ease of a gift by Will, at the time 
4 ii/J* ^ su session opened. In -ihort, 
that the etoression *a person 
have encceeded according to the 
' equivalent t-J ‘the 

of the peraine to whom the 
**0 would have descended according to 


the provisions of the special clause of section 
22 applicable to the partiouhr case.' Their 
Lordships do not agree with the view 
of the learned Coun^l for the respondent 
that cUase 2 of section 13 w.is mtixxluned 
by mistake and may be disregarded altogether. 

Oh the contrary, they tliiiik that that 
clause throws a good deal of light on the 
wonls in dispute. A younger >tou of a 
talnhlitr named in List III or List V, is 
no doubt aniuiig the possible heir« of hU 
father, but ha is not within the prescribed 
line of succession if the father leaver an 
eldest son or a mule lineal descendant of 
an eldest son. 

“The ronstv'irtion which commands itself 
to their Lirdships, gives a mvAoiiig to every 
part of the nectiona nnder consideration. 
If n transfer or lierinest is maclo to a parson 
In the prescribed line of succession, there 
is reason for placing the transferee or 
legatee in the same position with regard 
to succession to the estate as the transferor 
or testator, hut if the prescribed line of 
succession is broken by a transfer or 
bequest of the entailed estate to a person 
outside the prescribed line, it seems not 
unreasonable that the fetter of the entail, 
such As it is, should no longer apply to the 
estate.” 

The learned Counsel for the respondents 
has argued that the judgment of tbeir 
Lordships goes no further than to lay 
down tbit a transfer to a person coming 
under any of the clauses contained in 
section 22. brings the transfer within the 
provisions of section 14, even though that 
person would he excluded hy a senior 
member in his own class. With regard to 
tbe facts of this particular case, he urges 
that, inasmuch as Oibi Sughra's brothers 
were her heirs, a bequest by her to any 
brother would bring the provisions of 
section 14 into operation. He lays great 
Stress on the woHs “to ] the person or 
one of the persons to whom the estate 
could have ile^ceodeu.” I do not consider 
that the decision of tbeir Lordships 
can be so interpreted. Tbe clauses io 
section 22 are not arranged according to 
SQch a definite principle of grouping as 
that which be suggested. When they are 
examinetl this fast stands out clearly. 
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The first ?Uas« eonUtris th# eUest son 
and bU iQFile lineal defendants withoot 
s*narating tbe relative ris^bts of tbe latter 
to sacceed. The second cUnae refers to 
the male lineal descendants of the eldest 
eon in the case where he has pr«deceased 
the intestate, separating the relative ri^hte 
both of the lines end the mem hen to an 
infinite de^^ree. The first and eecond 
olaases might have been combined to form 
one danse. The third danse takes into 
account the extinction of the line of the 
eldest son and lays down the role of 
SDCcession in a similar manner with regard 
to the relative rights of the sons and their 
lineal descendants to an infinite degree. 
Here again, there seems no reason why 
this claoae should not have been combined 
with the second clause and the first clause. 
The fourth clause takes the peculiar 
incident of a daughter's sou, who has keen 
treated hy the tntnktiar in all respects as 
his own son, and his male lineal descend* 
ants. The history of the legislation indicates 
that this exceptional tieatment of adaughter'a 
son who has bean in effect treated as a 
real son of the intestate, was introduced 
to meet the wishes of a particular fo/alhfnr. 
This explains the introduction of the peculiar 
case. The fifth claum refers to a person 
adopted by the tnlukdar and not to sucb 
person's lineal descendants. The sixth 
clausa takes the case of brothers and laja 
down rules for their sncceseion which follow 
on the same linee as the sueceescon of 
sons, but, whereas in the case of tons a 
sub* division is made into three clauses, in 
the ease of brothers the roles are cniopressed 
into one clause. It was presumably only 
for consideratione of eovemenee of drafting 
that the sixth clause was not made into three 
clauses to read as follows:— 

'*1. Or in default of each adopted enu, 
then to the eldest brother of such ^ofaikdar 
or grantee, heir or legatee, and his male 
lioeal desceodants subject as aforesaid. 

**2. Or if such eldest brother of such 
talukdnr nr grantee, heir or legatee shall 
have died in his life-time, leaving male 
lineal descendants, then to the eldest and 
every other son of such eldest brother 
Bucceesively, according to their respective 
seoioritiee, and tbeir respective male lineal 
descendants, eubjeot ae aforesaid. 


**3. Or if SQch eldest brother of each 
ta^Nkdnr or grantee, heir or legatee shall 
have died in the life-time of the talukdar 
or grantee, heir or legatee, without leaving 
male lineal descendants, then to the second 
and every other brother of the said talukdor 
or grantee, heir or legatee, euccessively, ac- 
cording to their respective aeniorlties, and 
their respective male lineal descendants, 
subject ss aforesaid/* 

The meaning would have been absolutely 
the same. 1 need not continue discussion 
of the clauses further. This is sufficient to 
show that the grouping in the elaunss 
cannot be held to bind the rule of succession 
therein. In fact with regard to the first 
six clauses the grouping might be arranged 
in a perfectly different manner and the role 
of auceeseioo could be stated in the follow- 
ing ways:~ 

*'lf any tnfukdnr or grantee whose name 
ahall be inserted in the second, third, or 
fifth of the lists mentioned in section 8. 
or his heir or legatee, shall die intestate 
as to hit estate, such estate shall descend ss 

follows: — 

*'l. To the eldest son and his male linesl 
descendants. 

**2. To the eecohd son and the male 
lineal descendants of the second son. 

' 2 (a). To the third son and the male 
lineal descendants of the third eon. 

*'2 (5). To the foorth son and tbs 
male lineal descendants of the fourth 
eon. 

• • • • e « 

**2 (r). To the nth son and the 

mala lineal descendants of the nth sou. 

‘*3. To the eon of a daughter treaw 
by the intestate in all respects as his 
own eon and to bis male lineal dee* 
cendants. 

“4. To a person adopted by the 
tesUte. 

“5. To the eldest brother and 
male lineal desceodante of the eldest brolhtf. 

“5 (o). To the Best eldest brother aw 
the male lineal descendants of the 
eldest brother. . 

• e # e • 

*5 («). To the nth next eldest biolhff 
and the male lineal descendants of the sts 
next eldest brother. 
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"A psraon in each cU«At«^xpli]')ed fiv>fn 
SBOcession hy thp exiA(enc€ of hny p«r^n 
io A oUsB above. Wiihin the clau. (ho^ 
of the lofrer Hoe. ho^v hti?h soever, nre ex- 
eluded b7 tlioae of the higher line how low 
Aoever.” 

The deoieion of their Lordxhipe appeare 
to me to lay down that in the eaxe of a 
transfer which would come within the pm* 
▼ieiooe of section 14. it U nec^eaarv fir«t 
to look at the following point. What le 
the class of the transferee accord in? to the 
classification which I have adopted? If 
at the time of the transfer (nr. in the 
case of a gift by a Will, at the time when 
eacoesaion opened) there ix no permn alive 
io a snperior rlaas and the transferee ia 
thus a person who would have succeeded 
according to the pmviamn^ of the Art to 
the estate if the te«tator had died inte«taie, 
the provisions of section 14 will come into 
opsration. and it is thas that the words *'The 
parson or one of the persons to whom the 
estate would have descended arrordin? to the 
provisions of the especial clause of section 
33 applicable to the parti rolar case," should 
be iaterpreted. 

I am supported in this view drat by the 
fact that, if the view sn?ff*‘sted Hy the 
Isarnad Counsel for the respondents (which 
■s the only alternative view that has been 
pitted before us) be taken, its acreptauce 
woold involve the treatment of the words 
would have socceed»V’ as cqoivsient to 
the words * miffht have ancccedod.'' In 
|hc^ second place, the aubseqnent remarks of 
thair Lordships in the latter paragraph 
"which I have quoted, appear to make 
the matter absolutely clear. Their Lordships 
J*y‘ If a transfer or bequest is made 
t® • person in the prescrihe^l line of 
Mccesiion, there ie reason for placing the 
or legatee in the same poailion 
with regard to eaccession to the estate 
the transferor or testator.’* In other 
their Lordships considered that if the 
rauferor transfer in such a manner as not 
w break the line of eucceasion, eertion 14 has 
pplwalion, and they continue, “But if the 
prescribed line of saccoislnn is broken by a 
transferor bequest of thcentaiM estate to a 
P®r8 on ouUide the prescribed line, it seems 
®®'®Monab1e that the fetter of the entail, 

® salt is, should 00 longer apply to the 


estat**.*' that ia to say, that section 14 has 
not application. 

Thus the question for determination ap* 
pen IS to l>c. is the line of the succession to the 
esfjito broken? A<*ooi‘ding to the proviaions 
of seclimi 22. clause t>. the succession to 
lllhr Siiffhm’s estate, if she died intestate, 
wen* fir*t to her cKlest brother and his 
male lineal <t^scemlaiits. then to her second 
brollicr and Ins male lineal descondanta, 
then to the third hmther and his nmlo 
lineal des<er«lant«. nrri finally to the fourth 
brother a in I hU mule lineal elcsvcndaids. It 
TK admitted that at thn time nf her death 
Jsfar Ali Khan, her eldest hrorher, ami 
(iholam ltn«nin Khan the son of Hasnn AM 
Khan, her *>0 oiid brr>(hev, were alive. So it 
ifi dear tbu* hy Itequeathiiig *hc estate to 
Aklisr Ali Khan she broke the prescribed 
line of succession and cut the fetter nf the 
entail such as it vva*. Thus I rnnsider 
that the pr<>visiiM)s of section )4 cannot 
he appliefl. 

I now come to the ripui point. Do the 
providoini of section ir> apply? 

At liv>t .sight, it would appear that they 
niuH apply, Iternnsc reading together 
Sections 1 1 and 15. it would seem almost 
a necessary cimclusion that succession 
to a tmisferee uuilvr any transfer made 
by a tohiiOtr Itefore 12th January 
would, if made to a person who would 
have succeeded Accnrding tn the provisions 
of the Act to the estate if the transferor 
had died without mo king the transfer and 
intestate. I>e gn'crned by the pnivisions 
of section 14. and successinn to n trans- 
feree nnder a transfer mad* to a persnu 
who ts'nuld n ‘t have ao succeeded would 
be governed by the provisions of eactiou 
15. Blit, before this coneluaion can be 
drawn, it is necessary to ennsider whether 
there may not have been condition* 
attached (n the transferred property 
which would take it out of the aoope of 
section 15 even in the latter caee. The 
Crown Grants Act. Act XV of states in 
its third section: *AU provision.s, realrictions, 
conditions and limitations over eontained 
in any such grant or transfer as &foi«* 
said, shall l>e valid and take effect ac- 
cording to their tenor any role of law, 
Statute or eiiortrrieiit nf the Legislature 
to the contrary notwithstanding.” 
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Tbns, if the ternu of the primogeoitope 
i;overu soccession o the property, 
suo cession to property transferred 

to a persoQ who would not have 
succeeded according to the provisions 
of the Act, might not be governed 
by (be law that would apply if the 
transferee or legatee hnd bought the same 
property from a person not being a talukdart 
but might be governed by the terms of 
the ea/.Qif. This view is supported by the 
pronouncements of their Lordships of the 
Privy Council in TAttitur SKeo v. Ram 

Jiiighiibans A'wnirflr fl): “Whatever force 
such a contenthm might otherwise have 
had, appears in their Lordships to be 
removed by the Act to which their at* 
tent inn was called. Act X\' of lb96. ' 
Their Lordships then proceed to quote the 
section of the Act to which 1 have 
already referred. The only aigument that 
can be advanced against the contention that 
the terms of the mnad might govern 
auch a transfer or bequest in preference to 
the provisions of sect ion 15, would be 
based on the word^ of the explanation to 
section 3 of the United Proviuces Act 
III of 1910. This explanation is, “Xot* 
withetandiiig anything contained in tbe 
Crown Grants Act, Act XV of 1895, (he 
conditions of the tanad relating to succession, 
in so far as they are inconsistent with 
(he provisions of this Act, shall not apply 
to the estate." This portion uf the 
enactment does not, however, change the 
eitoation on this particular point, inastuuch 
as section 3refers to the heritable and trans- 
ferable rights of /a/uAdurein their estates, and 
the explanation refers only to the soccessioo 
to the estates of a ialukdar. Wa are 
here not dealing with succession to the 
estate of a tafnAdar but with auceeaaion 
to the estate of a transferee of a person 
who succeeded partly by virtue of a transfer 
and partly by virtue of a beqoa^tfrom a 
person who bad succeeded by virtue of a 
bequest from a taltikdar, who would not have 
succeeded according to the provisions of 
the Act to the estate if the tatukdar had 
difcd intestate. Jn these circum».innces, the 
particular legislation which l.ss excluded 
the operation of tbe Crown Qraots Act in 
one instance, has not excluded it in the 
present isstanoe. 


I now proceed to the next point. 1 hive 
considered whether the provieioni of Act I of 
1869, either ameuded or anamended, can 
affect the succession to the estate of the 
late Bibi Ibhi (Chanam, and I And that the 
pn> visions of that Act do not govern 
the succession. The question is then 
narrowed down as to whether tbe euo- 
cession ia governed by tbe terms of the 
primogenitnre re and or the ter ms of tbe 
Shia Muhammadan Law, and it may be 
etateil to shorten the argument that both 
parties agree, tod 1 agree with them 
that, if the ter[u<* of the vunod do not 
govern succession to the estate, enccession 
will be governed by the rules of Mnhara* 
msdan Law applicable to Sbiae. 

It ia necessary now to examine Ibe 
terms of the In the 6 ret place 

according to the Crown Grants Aot which, 
not having been excluded, has full effect 
in the circuuistance of this case, the termi 
of the suHaci must be operative if they 
have application. It ie unnecessary to labour 
that poiut, as it ie apparent. The learned 
Counsel for the respondeLts baa argued 
that the terms of ibe $anatl fell into 
abeyance, ao'l that they Iwonld not be 
revived. He relied as authority for this 
proposilionon the decieioo of their Lordsbipe 
of the Privy Council in Brij Indar Bahaditf 
Singk't case (6). But it is not ueoeasary 
to pursue the point whether, if tbe tanad 
had become superseded, it could have 
revived, as 1 am of opinion that in the 
present case the terms of the ianad have 
never been superseded. Bibi Saghra 
transferred tbe esuts to Akbar AU Ebau 
by a testamejitary disposition which she 
was entitled to make only under the terms 
of the »anad. Akbar Ali Khan transferred 
a portion of the estate by a transfer, 
and the remainder by a testamentary bequest, 
to Bibi llabi Khanam. He was entitled to 
make the transfer and the tastaBSutaiT I 

bequest under the terms of tbs rusud. | 

He was not entitled to make a testameute^T » 
bequest affect) og the whole of his j 

periy otherwise than under the terms uf 1 
the *aaad. As I have already shown, j 

sui cession in tbe Maniarpur Estate ! 

never been regnJated by tbe provisions ^ j 
Aot 1 of 1869, amended or unamended, nun 
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thft proFiflions of that .^t hftvo hAd no 
appliofttiOD to BQM 098100 to the OAtftte. 

' Tbo contest to the effect that it ia 
not proved that a tanad wee P^ven, haa 
4J0W bees abandoned » and the parties a^ree 
aa to the fact that Bibi Suffhra received 
a sanod of the nature known ae the 
^'pricno^niture tauad'* in the exact fnrro 
fivenio Syke'a Com pend iotn of the Oudh 
Talekdari Law, Appendix £, Ko. III. It 
will be convenient to quote the form in 
fnU:^ 

“Know aU men that whereas bj the 
Proolamation of Uarch 185?» by Hie 
Bxcelleocy the Ri^bt Hoa’bla the Viceroy 
and Governor^General of India, all pro* 
prietary ri^bte in the soil of Oude, with 
a few apeeial exceotionA, were eonhscaled 
aod passed to the British Qovernment, 
which becaroe free to dispose of them as 
it pleased, I* George Udny Yule, Officiating 
Chief Comaissioner of Oode, ander the 
authority of His Excellency the Governor* 
Oeneral of India in Conncil, do hereby 
confer on you the full proprietary right, 

title and posAession of the sAtnte of 

consieting of the villages aa per 

list attaohed to the it’ubooIiV you have 
eieooted, of which the present Government 
revenue is 

"Therefore, thie sunnud is given you io 
order that it may be known to all whom 
it may concern that the above estate 

baa been con* 

ferred upon you aod your be ire for ever, 
iubieet to the payment of each annual 
revenue as may from time to time be 
imposed, aod to the conditions of fturrender* 
ing all arms, destroying all forts, preventing 
and reporting crime, rendering any service 
you may be called upon to perform, and 
of showing coDStaut good faith, loyally, 
seal aod attaohment to the British Govern* 
meat according to the provisions of the 
sogageaent which you have executed, the 
breach of any one of which at any time 
shall be held to annul the right and title 
now ooufeired on you and your beire. 

^t is another condition of ibis grant 
.that in the event of your dyin? intestate 
of any of your suc.'tsAorA dying in* 
Isfltate, the estate shall descend to the 
• i^M^st male heir aecordiog to the rule 


of primogeniture, but yon and all your 
successors shall have full power to alienate 
the estate either in whole or in part by 
sale, mortgage, gift, bequest or adoption to 
wlmissoever you please. 

"'It is also a condition of this grant that 
you will, so far AS is in your power, promote 
the agricultural prosperity of your estate, and 
that aU holding under you ahall be aecored 
in the possession of all the subordinate 
rights they formerly enjoyed. As long as 
the above obligntions are observed by you 
and your heirs in good faith, so long mil 
the British Guvernment maintain you and 
your heirs as proprietors of the above* 
mentioned estate, in continuation of which I 
herewith attach my seal and signature." 

The learned Subordinate Judge liaa 
found rightly that succesaion was regulated 
to the estate under the terms of the tanad 
while the estate was in the possession of Bibi 
Sughra, and his reason for deciding that the 
terms of the Maud have no application in the 
present case, is beenitse he Hnda that the 
word sQCceesors'* means heirs." Considerable 
argument ha.H been devoted in these appeals 
to the meaning of (he word "successore." 
The Counsel for the appellants has argued 
that the word successors" has a very 
wide meaning and that it includes both 
persons who succeeded by virtue of a 
tesUmentary disposition and transferees. 
Before 1 proceed Io eiamine the meaning 
of the words, I shall discuss the ciroum* 
etaneee in which the tunud was issued. 

After the conquest of Oudh and the Coniie* 
ration Proclamation of Lord Canning, title to 
the estates of the larger proprietors was re* 
conveyed by the grant of the tanad in 
the form given in Syka*s book. Appendix 
E, Form Tl. The determination to make 
these grants, was maioly with Lord Canning, 
the ^vernor* General of the period, and the 
form in which these grants were made was 
the form sanctioned by him. The earlier 
innail conferred on the grantees ao absolute 
estate, something of the nature of an 
estate in fee simple as known to the Law 
of England, but nothing was laid down 
aa to Aoccaasioc). Shortly afterwards, the 
question arose whether conditions shoold 
not be Aoperadded to regnlate eucceaaion 
to Aoch estates. The Chief Commissiouer 
of Oudh held the view that it would be 
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io tlfd adtantage ot the faluhihn if 
theri* estates were made non.tramferable* 
and succeesion was regnJated hy a strict rule 
unalterable by the hoMep which wo a Id pjir- 
tabe to some extent of the nature of au entail 
M known to the Law of KngUnd. He 
apparently did not intend to introduce the 
exact rules of entail, for ho 5eeis4 to 
have desired to permit succession hy 
collaterals. His main object was io prevent 
transfer or alienability. The Governor 
Osneral refused to accept the views of the 
Chief Commissioner He considered that 
the holders should have free power to 
dispose of their estates as they pleased by 
sale, gift or bequest, am], while he aereed 
that in the case of intestate succession, 
the estate shonld remain impartible and 
descend to a single heir to he selecte<l 
according to the principles of the law 
of primogeniture or according to the custom 
known as fvffit-mtafttHi or ilescent to a 
•ingle heir, which was stated to be prevalent 
ill some thirty families in Ondh, he 
refused to deprive the holder while alive, 
of hia right to transfer the estate. The 
discQstion will be found in the introducUon 
to Mr. Sylre’a book. It is not necessary 
to follow its details in full. But when 
considering the meaning of the terms of the 
primogeniture senerf which contains the hnal 
decision of the Crown at the time, it ia 
mecessary to examine the conditions under 
which the Governor. General was working. 
In Oudh at the present day, w.>rds used 
in Indian Legialativa enactments and in 
legal documeots drawn up in English in 
India have coma to bear meanings, which 
are well understood by the jadlciary and 
4sember8 of the legal profession and which 
are not always the meatiinga attached to 
those words in the Law of England. Bat 
at the period when this primoganiture wiMad 
was drawn up, hardly any legal phraseology 
.existed in India other than the legal 
phraseology of English Law. Amongst the 
Judges of the High Courts and (he Bar 
vwae found to some slight extent, special 
Indian legal phraseology it, the English 
Janguage. But in Oudh and the North-West 
ern Frovincee, tbeie would not have been 

cr^;,>.rily anderaUticiinB of l.g.l phrawol.-gy 

Othw-IM . .cording ,0 ,i„ g 

rth*t ,> boro .nb'neW In ihe d.liber,! 
of theOov.rnnier.tof lodi,. leg.Udvice 


was given by an English lawyer whoa# 
knowledge of special Indian legal phrase* 
ology could not have been extensive owiog 
to the abort nomber of years that 
he spent in India as a Member of CouoclL 
In drafting a Legislative enactment or a 
grant or deed, the Gtivernor*General would 
usually indicate bis wishes to a legal 
a<lviser. who would record those wishes in 
the legal phraseology known to the Law of 
England, and in correspondence by the 
Government of India where legal term# 
were used, the terms would ordinarily 
have the same meaning as they would have 
in the Law of England, f, therefore, con- 
sider that in the interpretation of both the 
letters and correspondence the only possible 
course is to taka the meaning of the legal 
terms to he as they w«»uld be underetood 
by a practising lawyer in England at (hat 
penod. The reas«m why I find it necessary to 
determine this question is, because there is fre- 
quently A real distinction to be drH%tfn between 
biiglish ami Indian terms. 1 may take for 
example the meaning of the word ^'piimogeni- 
^fe. It has baeii argued (hat, when Lard 
Canning uses the word "primogeniture** in 
the unati, he Joes not mean ' lineal 
primogeniture" as known to the Law of 
England but the custom of puddf-tiosAiAt 
or descent of an estate to a single heir 
existent in some thirty families io Oudh 
during the period. I am not aatis6ed that 
Lord Cunning did not understand the 
distinction between the English rule of 
lineal primogeniture end the cuetom o. 

as I find in one passage of a 
letter from him, quoted in Mr. Syke’s book 
of the introduction, that be 
differentiates primogeniture from the 
transmission of «Ma(ea undivided to *» 
heir. But even on the supposition that be 
ooneidrmJ that the rule of primogenituw 
was equivalent to the rule of ffoddi n^tthini, 
i! ^ decided that, if e grant iwined 

by him declared that succession shooM 
take place according to the rule tf 
pnmogeniture, t Court should interpret 
that document as having the effect of 
declaring that succession shnuld take pl*« 
according to the custom of fotidt-nMni. 
The custom of aafltli.naihtnt 
stated in the correspondence existed *o 
a«*me thirty families iu Oudh. At M 
time, It was • cualom in some' thirty 
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families Id Oadh for An rstAte to c]«scAnr1 to 
A BiDglo hoir. There is nothing tn ^hot? 
tiiAt Boecesaion wn# regalated hy the BAnie 
mlBB in every c&se. In one fern iky. 
may heve been e'eladel, nnd in another 
females mav not have been etclu’le I. in 
a third. collAlerata may have been pref«>rre<l 
to joaior d&ccendant^ of n senior line, find 
the variations may hsv^ h^n (anlprobthly 
were) ronaiderable. ft is too much tosappoee 
that Lord Canning had any intimate acinnin* 
tancewith the variatioiia of euroes*iiMj in 
families in whieb this cQst4>rD prev4ilfr<l. 
There is no reason to snpp'>se that (he 
Chief Commiasioner had intiiaatrarquaininnce 
with * such variations, or that if he had 
intimate aronaintance with such varixtiona 
be informed Lord n^nning of their eti<terire. 
The Qovernor*Generft] was advisefl that in 
eome thirty families in Oudh the estate 
deeeeoded as an impartible whole to a 
aingle heir, and thi^ one elem'^nt -^tli it the 
estate descended ae an impartiH1<» whole to 
a siagle hair— apart from variations with 
regard tolrales of succession — was common 
to the familiee having that custom, and 
provided one element in comoion with 
eacceesioQ in English Law under the rule 
of primogeniture. To a etatofman. this 
might well represent sufficient cao-te for 
impoeing succeseion according to the rule 
of lineal primogeniture in the case of 
iotestaoj on all grantees who ehoold desire 
to accept the primogenitnre msW. It is 
to be remembered that it wes optional for 
faiulfdarr to accept or not to accept the 
primogeniture ranatl. If Lord Onnniag <on- 
•idered that the rule of lineal prim**eeiiiliire 
already ealated in those thirty families or 
if he knew that it did not eiist. the 
resolt would hsve been esactly the aarae. 
When the laaod abated the rule of pri- 
mogeniture it meant the rale of primogeniture, 
and those grantees who accepted the grants 
were bound by the condition. 

I now return to the consideration of the terms 
of theranod. It will be observed that (he Mvod 
Is full of terms well known to English Law, but 
the estate created hy i(, is not an estate 
kuoirn to Englieh Law. To a ceruin 
eatent, it resemble.s aei estate in fee 
Bimple, bat (e differentiate I from an estate 
Iq fee aim pie by the faet that under its 
terms, no female can saooeed. 1 q the ease of 


an estate in fe« simple, in absence of 
males, femiles succeed as joint co-tenants. 
[( bears some resemble n*e to an estate 
in Ivil male, but is differentiateif from 
that bv the f^ct (hut a collateral 
ran su«*ceeJ tinder the terms of (he Mnnd 
whereas no cnllatcrsl can sur7eed to an estate 
in tail male. Mo rule of succession is laid 
down in (he >vinW. 

After this general eKniiiinatioii of the 
contents, J o«>w proceed to an examination 
o the particular vvonls. The Krse wnrd is 
the important word Buccessora,’* * It is 
aimlher condition of this grant that in the 
•vent of your dying intestate or nf any of 
your Aucc«>«sorA dying iriteHute.’* The word 

* sncceswir” is capalde of a very large number 
of meanings both leg illy and accord In r 
tn the common use nf (he word. Literally 
successor is (hr converse of predeceasur, The 
ancressor is the person who come* 
afterwards. U would l>e difficult, however, to 
Knd H l*'giit document in which such wide 
sense is givRii to the worda The word 
*‘au *cessor" may mean the aucce.ssor on 
death, either ae an heir by intestate succession 
or by devise. In a different context, it may 
mean a successor on •office, and in certain 
cirenmauncea it may include a transferee. 
There U nothing ir> the enntest of the tantui 
rrpngiuint to the interpretation that it 
inclndes a transferee and a devisee. The 
conclusion of learned Suliordinute Judge that 
it is a synonym for hrrrs, doe.s not commend 
itself to me. If it had been intended to 
regulat** succession only to the grantee and bis 
heirs, there seems no reason why the word 

* heirs'* abonld not hive been used. The 

learne<l Counsels on ho(h sides have appealed 
to c'«u/em|>>>raned e.rpiuiiio to auppnrt (heir 
respective viewe. On the one side, it has 
been pointed out that in Lord Canning 

introduced a draft Hill for the regulation of 
succession tu Hie estates in Oudh, in the 
second section of which it was provided that a 
transferee nr devisee should have the same 
powers and hold the eaiate aobject to the 
same rules of auccession sa the origioal 
talHhhr or grantee. From thia, it is argueil 
that Lord Canning intended the word 
*'sniy'e.s$ors** to include transferees and 
devisees. On the other hand, it has been 
a>'giied that when the provisions of Act I of 
le69 were under disoasaioo iotbe Legislative 
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Aaseznblp, Sir John StrachAp explained that 
it was not the ioteotion of (be Crown that 
the obligation devoWing apon ftiMtiart 
ahoald devolve apon persona of non-land* 
holding familiee to whom portions of tnlnhitt/i 
estates had been transferre<I. From this it 
is argaed that the vvord aacces^ors'* was 
intended to include neither transferees nor 
deviseee. although from the wor^s used hy 
Sir John Straehej, it is difBcolt to deduce 
any desire to lay down a rule of aiieeesAion 
for deviseee belonjfing to the same family 
other than the role applying to (he original 
ialukdar. I do not consider that the case 
has been advanced by the above argu- 
ments. The latter argument is beside the 
point, fn no circumstances, cnn it be argued 
that the intention of Sir John Strachey 
eonid assist us in arriving at the meaning of 
the words used by Lord Canning many years 
before. Nor can I take it that the desire 
of Lord Canning, expressed in 1862, to apply 
the same rules of successiim to transferees 
and devisee as were applicable (o talHkdnr$ 
and tbeir heirs, can indicate that id a 
tannd, which was drafted at a period 
aafficiently long before 1862 to enable Lord 
Canning to reconsider the questioo. the word 
*'suceeesor** moat be held to include 
transferees and deviseee. But, in view of the 
dilfieulty of arriving at the exact meaning 
of the word from the context, 1 think that 
I am iustided in using eoniempornnM e^poeiVro 
to a slight extent, under the conditione 
laid down by their Lordships of the Privy 
Council in Ra^hojtrao Saheb v. L<tk$kmanran 
SaM (7). Here the word is admittedly 
capable of a variety of constructione. The 
document which I Grtd of value is the letter 
of Lord Canning, dated 15th July I860 
quoted at pages 80 tt seq. in Mr. vSyke‘s 
book. It is in this letter that Lord Canning 

disQUBses the whole question of euccesaion w’th 

a view to the drafting of this very primogeni- 
ture tancd, and, as I shall show later on, 
some passages of the letter have been repro* 
duced almost bodily in the lanod itsel*. The 
word “successor” is used in this letter in a 
manner whieb sufficiently indicates the 
meaidrg of Lord Canning. He ssy^ in para- 
graph 7s As on the one har.d, it will be in 
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the power of every talnkdar to refruis from 
making a Will and so to allow hie estate 
to devolve undivided on bis nearest heir, 
or. if childless, to adopt aeon who will io- 
herit the whole of his estate or to 
bequeath it by Will to any one person 
whom be may wish to designate as hla 
jr<cccva>r. so, on the other hand, it is right that 
he should 1>e at liberty to bequeath his estate 
to more than one person, in accordance with 
Hindu or Muhammadan Law or otherwise an 
may suit his pleasure. Though the present 
holder of a talonk may be in favour of the 
rule of primogeniture, his sigvessor may be of a 
different opinion.” 

The Governor-General here indtoates the 
word successor” directly as a devisee aud 
lower down includes both heirs and devisess 
BB euccesfton. In other words, be cnoBidered 
the word successor” to mean ‘ euccessor on 
death ” Theclose connection between tb is letter 
and the tnn‘9d ie shown in the 8th paragraph, 
where he authorises t he Ch ief Commissioner to 
issue new ecnods declaring, in addition to the 
conditiona already sanctioned by the Goveru* 
or-Oaneraf, that theestate.in case of intestacy, 
ahall descend to the nearest male heir, 
and adding, by way of proviso, that the taluks 
dor has full power to alienate bis estete 
either in whole or in part by sate, mortgage, 
gift, bequest or adoption fo whomsoever be 
f)1 ea^s. 1 n t h e pri rsogen i tore ian ad it is stated i 

It is another condition of ibis grant that la 
the event of your dying intestate or of any 
of your soeceosora dying intestate, the estate 
shall descend to the nearest male heir accord- 
ing to ihe rule of primogeniture, hot vou 
and all your auccess >rs shall have full power 
to alienate the estate either in whole or lo 
part by sale, mortgage, gift, bequest oradop* 
tion to ahomsoever you please.” 

There le no indication in the above lettsf 
that the Governor- General desired to bind 
transferees during life-time in the same mao* 
ner ae sueceseors after death. In fact, after 
reading the letter curefolly 1 am drawn to 
the wncJusion that it was then his dsHb^ 
ate intention not to bind transferees dunag 
life-time in this manner. In 1862. he • 

lo have been of a different opinion. But l6a 1 
vtnad iti question was executed to express htf | 
intentions in 18.i0. I, therefere. inW * 
^rrt the w.,rd “«orcessora” t® ' 

successors on death” to include ’ 
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bsin acd devisees, but not to include 
treusfereeji daring Itfe-time. Thas I 5nd that 
tbe mein roason given bg the learned Sub- 
ordinate Jadge for holding that the terras of 
tbe ranad are not applicable, fails, i have 
already found that the terms of the eoNod 
governed the succession from Btbi Soghra 
to Akbar All Shan, and that they were com- 
plild with owing to the fact that she devised 
her estate to Akbar A)i Shan by a Will in 
accordance with the aothority given her by 
tbe terms of the raned. I tind that Akbar 
AH Khan was her snocessor according to the 
terms of the tanad, that he, as he was nllowe*! 

V the terias of the transferred a por« 

tion of the property in his life-time and the 
remainder by a bsqoest at his death to Bihi 
Ilabi Ehanam, and that Bibi Ilahi Ehanaoi 
wu bis iaccessor according to the terms of 
tbe snnod. Thos the terms of the 4ana*l 
kovern snccession to the property of Ilibi Ilahi 
Ehanam who has died intestate. It remains 
to consider whether either of the appellants 
has established a right to succeed according 
to tbe terms of the scNcd. I here dispose of 
one point of fact, Tbe learned Subordinate 
vodge has found that Obnlacu Abbas Elian 
was born before Agha Mahammad Jafar. 
After esamiuing the evidence and hearing the 
argoments upon this point, I arrive at the 
«anie eosclusion. 

In order that ooe of the appellants may 
succeed aoder the terms of the Mnerf, it ia 
aseeasary to show that he ia the nearest male 
beir according to the rule of primogcnitnre. 
Jbe words rale of primogeniture*’ can only 
M mterpreted aa Vule of lineal pricaogeni- 
faw." 1 have already discaased this point 
SM given my reasone for considering that 
Jhe flawing of tbeir Lordships of the Privy 
in Detn Bakhsh SinQk v. UAnadAiWiaa 
ftapA (5), ahhoDgh it directly referred to 
^he meaning of the word'i “rale of primo- 
' « used in aectroa S, Act f of 
♦k”' authority for deciding that 

»be words rale of primogeniture'’ in the 
Ifliwd mean the “rale of lineal primogeni- 
j. Jfnown to English Uw. This 
joMxtioa, that the estate should descend 
. toe Qsarest male heir according to tbe rule 
M pnmogeDiiore, does not, however, indicate 
iit* f ^ sooiessiou. Tbe con. 

L 1]® T* gives preference to persons 

we.ee war line bow low soever as agaijsst 


persons in the jam'or line how high so ever, 
but gives no indication as to the principle to 
bendiipteil in excluding a line. In a case id 
which the descent of all lines is through males 
there ran be no difficulty, bat in such a 
case as this, where the main question for 
decision i« whether pcr.ions d-rjvlng their 
descent through females .shnold or should 
not be included, the fact that the nearest 
male heir U W be selected according to 
the role of primogeniture, affords no indica* 
tion with regard to the point to be decided. 

The learned Counsel for the apprllnnts 
argued that the effect of the tiin>ui was 
to enact a rule of succession according to 
the personal law of the parties modified 
by the clause of the tnmul, which excluded 
females from inheritance, it was suggested 
that the heirs or class of heirs whu would 
succeed according to the ordinary la tv, 
should be foond. that thuse eicluded 
uihler the muiut should be rejected, that 
the next class should be sought, and that 
when it had been ascertained who were 
the heirs who would .succeed under the 
ordiuary law who were not excludetl under 
(be terns of the sauad, the rule of 
lineal primogeniture should lie applied. 
There was a further suggestion that tbe 
principles of English Law could be adopted* 

I am enable to see how the principles 
of English Law with regard to succeiaion 
can afford any assistance in the determina- 
tion of tbe person who has a right to 
succeed onder the terms of ths tanad, for, 
AS has been already stated, the estate 
created under the terms of the #<iaad is 
not an estate knoNvn to the Law of 
England and 1 can 6nd no geoeral 
principles in the Law of Englaud which 
enn be applied to au estate onknown to 
that law. Tbe general priociples governing 
aaceesMon to an estate in fee simple or 
an estate in tail male or any other estate 
known to tbe Law of England are based 
apon conventions and in some lastances, 
upon legal fictions peoaliar to each form 
of estate, and there is ao general prio* 
cipla of succession in tbe Eoglieb Law 
which, according to my view, coaid have 
been la the miods of the framers of the 
saxod. The learoed Counsel for tbe appel- 
lants would have it that, as under the 
Alahammadan Law . applicable (o Siluga 
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daQ(rht«r3' sons Tvr>o1d be heir^ in the 
ebeence of and Arnold eaclode 

brothers, the proper course for this Coart 
to take Tvopld be to ignore the existence 
of the mothers of the Appellants, and 
find that the appellants were heiiw as 
they are xuales. and that the nearest 
according to the rqle *’i lineal primogenitore 
would be entitled to succeed. There was, 
of course, a diversify of opinion as to 
which should succeed, Agha Mnhamcnad 
Jafar claiming as a ruember of the senior line 
and Ghulam Abbae Khan claiming as the 
older of the two coosjns. There is a 
general objection to the application of the 
Muhanimadan L w in this connection 
which is that, aa the Muhammadan Law 
does no exclude daughters from inherilance 
and as the svhnle principles of inheritance, 
under the Shia Law contain the inherent 
principle that females are not excluded 
from inheritance, any attempt ti> apply 
Mohammadan Law when an inherent 
principle is violated is md applying Moham* 
madan Law but something which is neither 
Muhammadan Law, nor fc^nglish l^aw, nor 
any other known sy.stern of law. ]n the 
next place, the suggestion for the appellants 
is open to a further and more seriooe 
objection. Kven if Mubammsdan Law 
were applied, and it were sopersdded that 
daughters were excluded from inheritance, 
how can a daughter's son have any title 
to inherit except thrmph his mother? If 
ehe had no title, how could he have any 
titlu? Against this ohjectiop, it was urged 
that .the Muhamrendan Ijaw exrlodes in 
certain instances persons from inheritance 
but doee not exclude their dv*oendsnts. 
The persona excluded under the Shia Law from 
mherilan''e whose deacendants are noteieludrd 
from inheritance are apoatates. murderers of 
the person whose estate ia inherited, and 
alavea. Bui the principle guiding their 
exclusion is obvious. In each case, it is taken 
that the person so excluded has died from 
the date of his d isq u a liti gallon. Prom the 
time that a Shia Muhammadan has 
renounced his religion, from the time that 
the murderer of the intestate has com. 
toitted the murder and from the time that 
the freeman hae become a slave, he cesssa 
to inherit, because according to a compre- 
beostble Bction he is dead civilly Hia 
Atfttb l^a in Lie draeyndaijts in hU place. 


[1915 

I can find no authority for the inheritauce 
of the children of such persoo^ born 
after the di.sabil'ty. The children of an 
ap<i«tiite born after his apostacy are not 
likely to be Muhammadans, the case o£ 
th-* chiHren of a mirderer Wn after the 
commission of the murder, would hardly 
require treatment at the bands of 
a Muhammadan joriKt. because the property 
of the intestate would have been divided 
long before such children could have heeu 
born, and the children of a slave bora 
after he had become a slave would hardly 
be free. But in a case in which persons are 
dLqoaliBed from inheritance by reason of 
sex, the disqualiBcaticu, as 1 have already 
stated, is unknown to the Muhammadan 
Law. It cannot be considered that they 
have died civilly. It most be considered 
they have never been born. Thee they 
cannot be taken into account and cas 
provide, as far as I can see. do title to 
their de*'cer>dintx. The case for the appellant! 
on this point n based upon the eseumptioti 
that the children of ctsughters in euoli a 
case would succeed in virtue of thefr owo 
title to their grandfather or grandmother 
because tliay are of the same blood, ari 
the only reason tfiat could be aesigued 
for giving them euch a position would be 
that the blood of the in testate ran 
their veins. I cannot see that this eircflD* 
elance would assist them. The mere fact 
that the blood of a persoD runs in theveiul 
of his descends nta, is not in itself under 
(be Muhammadan or any other system of 
law, a sufficient reasrn for allowing soo* 
cession For example, the son of sD 
illegitimate son could not inherit under 

Muhammadan Law from the illegitim*** 

son's fslher, tlie reason being that 
unless there has been marriage i 
existence of the child is ignored. Similarly 
here it would appear that the disqualificatins 
''f the do ugh ter would entail 

disqualification of her heirs. It has furtbsr , 
h^n argued on behalf of the respoudso^ ^ 
that daughters* eons cannot possibly M 
considered nearest male heirs when tbstf : 
mothers are alive under the ilnhainiD*^^ j 
I*Aw. because they are not heirs J 

It is perfectly true that, during i 

life-lime of the mother, a daughta'*'* ! 

la uot an heir under the Shia Ls*^* ^ i 
he ie not uq faoir, it is diffioolt M ^ i 
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bow hd mO bs ooa^Heiwi t> ba the n^ir^U 
hnit. 1 am not. hovr»vdr, oP opliiion eh\t 
Hohatncoa^an Law can be n;)plte<I in 
ioterpretmgr the ierma of tbe Mt-t-t-l. I 
do not Bnd an^ jaatiHcaCion for interpretini; 
the worda **iieare«t ranle heir'* ae '*neare<t 
male heir according to the pers>nal law 
of the e ran tee.** Thai U in f.ict the 
position for whioh the appelUnU are 
striving. 

In Ba^hsh Si»ijh v. f'knHfrnfthah 
(S), Chamier, J. 0.. remarked; *'\Vhen the 
Lagialatore used the wonts rule of priioo^^ni* 
tore', they moat have intemled some known 
rale of aoecession the dstaiU of which in lU 
application to collnternl succession could \m 
sacertaioed. There wns no anch rule known 
te tbe Hindu or MuUammacInn Law apart 
from specin) enstoms, the details of which 
are scarce!/ ever alike. The/ were 
providing a rate of succession which would 
be applicable to Uinda*. Muhaoimattana ami 
Chrietians alike and in the circunatance 
I do not think it ia an extravafant 

assamption that they had in the mind, 
tbe role of primogeniture as applied lo 
the succession of real estate in England. ' 
Their Lordships of the Privy Council 
neither assented with nor diasenLed from 
tiiese observations of Ohamier, J. C. But 
as 1 read it, their deeiaion went to some 
extent to support the correctue*>'i of the 
view enunciated by him. 1 think that. 
doMidering the question of interpreting the 
Mnad, it would be permissible to use the words 

framers of the rauad" instead of **the 
Legistaiurei* and that the conclusion of 
Ohamier, d. C., could then be applied cm 
& loc. and I would carry this further and 
Mnvey to the words *'the nearest male 
heir** the mesoing which would bnve been 
Attached to those words in ISdO by an 
Knglish lawyer. Although no rule of 
SnccessioQ ia laid down in the it 

would be very easy to frame such a rnie 
I the a^orda *‘ nearest mule heir’* are 
Interpreted aa they would have been 
ibterpreted by an English lawyer in 1860» 
And the rule of lineal primogeniture is 
Applied. The- words “nearest male heir’* 
Are not words ordinarily used in English 
•ftiveyanoiiig,’ but would have a distinct 
tteaning to an English lawyer. I do not 
that thesw 'woida were in tho 


soNU'f loosely or carelessly. I take it that 
they wero inserted under legal advice 
which, as I esplame<l earlier in the 
jutlgiueiit, mil'll have been the advice of 
a hwyev cnMveiv*iint with English Law 
who would u«e the evprvstiions of English 
i>iw to liear the meaning that they had 
in Kr.glHh 1^:1 w, and that Hie framers had 
a distinct rues I ling which they intended (o 
give bi tho wolds. X have not Ixieii 
shown any rase in which the Engliah 
Courts of Uiw had had to interpret 
tho tueaiiihg of the words “oeareHt male 
heir." Hut I have been shown cases in 
which they lisd had to interpret wortls 
of n aioiilar natui’e. The Hrat of tlie^e 
cii*e» IH the case of OMf v, It'toif/onl (o>, 
which was decided in tSJOaiul is reported 
in English Repnrt.s. fn that case, it was 
held that the designation of eldest male 
lineal descendant was inapplicahle to a 
male person claiming in part through a 
female. In a Kuhsequent vase, v. 

ffeniaf (0), which wes decided in 183.') and 
U repnrtesl at page 1042 of English UoporU, 
(he l«or<l Chancellor ststeil at page 1049: 
'It must lie ennsidvred, fur the purpose 
vf ascertaining who are to takci hi the 
nature of an inhovitance; the qualihcatiun 
to take being derived fiHim the parties' 
deMent; amJ that quali Neat ion ia being 
hifife dc«ccM<fiiHfy. The general class is 
deeceTHlaiitS; the qualificatiau of the class 
in being male. To entitle any one to 
claim, he must show that lie i.s one of 
the favoured cIhS"; that is. one of the cla^e 
of male descendants. A male, descended 
fniiu u female of the family, would undoubt* 
ediy answer the deicriptiou, a$ he would 
b« A descendant and a male; but he 
would not be one of the class of male 
descendants. 

“Such would lie the onlinary acceptation 
of the terms. In speaking of a man and 
his male descendants, as a clasa, no one would 
conceive the sou of a female descendant as 
included; end such is the construction 
which our law lias pot upon the word«; 
as 'issue male,* which is, in fact, the same 
thing as male descendauts. 

' (h) 40 >:. K. 1032: 3 Alyl, i Cr. &8P, 7 L. J. Ch. 117| 
45 R. R.»3l. 

* <0) 40 K. F. 104is Myl. & Cr. A89; 0. P. Coop« 05| 
7 L. J. Ob. i15| 3 2ur. 270: 40 U. Ik ODO 
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'*The CASA of Oddie v. Woofftrd (B) appeftn 
to me to be A strong eothoricy for the ' 
same porpose ; for altboa^h the word linear 
wae maeh relied open, the force of that 
word was to mark the class to which the 
party was to belong, in contradistinction 
to the partieoJar description of the 
individoah In no other sense, could the 
term 'linear be of any importance, as the 
party mnet have been lineally descended, ( 
whether descended tb rough a male or a i 
female; bnt considering the word lineal* 
as indicating the class, and, therefore, as 
meaning a descendant of the male line rather ^ 
than a male descendant, the House of Lords ! 
held tbs grandson of the testator's second ' 
son (bsiog the son of a dait^hftr of the \ 
testator's second son) not to be entitled. ' 
In this ease, it ie clear that the testator ^ 
ie speaking of and describing a olass ; * 

which brings it directly within the principle 
of (Wd»e V. \yooiiford (8). • 


“it appears to me. therefore, that the 
testator intended to designate the male 
linei as the clasa oni of which the parties 
to be benefited were to be taken, and that 
sQch is the natural meaning of the terms 
need, explained by the other parts of the 
Will I and eneh an intention appears to 
coincide with the views and natural object 
of the testator. If instead of providing 
for the male line of the family, he bad 
intended to provide for all the descemL 
ants of the persons mmed, why ehoold 
he have selected eons of femalas sa objects 
of hie bounty, and have eieloded the mothers 
of such sons and all other femalesV it 
would have been more natural to have 
provided for the unmarried females of the 
family of Bernal than for the sons of those 
females who might marry, and who woahl, 
therefore, properly belong to the families 
into which their mothers might have 
married.** 

The third case is that of Lv»rood v. 
Kimbtr (10), whioh is reported in English 
Sports. The Master of the Rolls states 
at page 540: 1 have looked through this 

Will in order to see If it contained any- 
thing to snpport the argmoent that the 
technical worda issue male* are to be 

, ()0) 54 E. B. 6^ 89 Bear. 30 ' j ni, eiv? •* 
Jl.r. <P, a) «07,fl W. a. 86, 131 B- a «77 ^ 


restricted by the general scope and obgeof 
of the Will. 1 am satisfied that there ts 
Dothiug of that sirt, and that these words 
must be construed in tbeir strict technical 
sense, which means issue male claimiug 
through males. I should be unsettling tbs 
settled rules of the Court if i gave any 
other meaning to tbene words, unless 1 
found on the face of the Will eomethiog 
to show that he intended to use them in* 
another sense.*' 


This oase was decided in 1 810. The 
learned Counsel for the appellants has 
argned that the above decisions are not 
instructive as they are concerned with the in- 
Urpretation of testamentary dispositions com- 
ing before the English Courts, i cannot see 
that this cireamstance deprives the decisions 
of value as a guide to me in the present cass. 
Whether a disposition be a testamentary 
disposition or it be contained in the terms of 
a grant from the English Crown prepared 
in English and drafted under legal advice, 
the rules of ioterpretatioa would, in my 
opinion, be identical for all praotieel 
purposes, and the meanings that the 
highest Judges of the English Courts io 
1880 and at periods prior to that year attach- 
ed to words and the principles which guided 
them io interpreting them are, in my opinion, 
of the greatest possible assistance in a case 
of this nature. There ie nndoobtedly 
Mme difficulty, owing to the fact that no 
decioinn inUrprets the words “nearest heir 
male" and there is a considerable distinction 
between a mile descendant or an issue okhU 
and an heir mala. The necessity for the 
use of the words “male heir*’ in the luacd '• 
fairly obvious. If (he words “issue male" 
bad been used, collaterale would have bssu 
ex'*luded. It wus evidently intended not I® 
exclude collaterals. But in the case cd 
V. B&rnul (9), the Lord ChaucvlloP 
has, in hie weighty remarks with regard to 
the loterpreUtion of the Will, given so to- 
oication which appears to me to be 
the highest value in interpreting ***• 
terms of the sanaf. If his decision « 
paraphrased to apply to the circuostaneto 
of this case, I ouq eee that it 
fairly be read as follows:— 

It must he considered, for the purp^- 
of ascertaining who are to take, io 
n^iare of an inheritanoe? the Qualitieiito** 
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tfO tain 1)aing derived from the p^Kiea* 
desoeot: ^ttd that qeaUficition is being 
male heirs. The general cles^ U heir«; tlie 
qaelification of the oU^ is being male. To 
eotitle any one to oteio, he must show that 
he is one of the favoured cUhs; that is. one of 
the olass of male heirs. A male, descended 
from a female of the family, wobIiI not 
»ee«Marily answer the description aa^ 
thODgh a male, he need not be nn heir. Such 
woold be the ordinary acceptation of the 
terms. 


It appeara to me, therefoi^e, that the 
grantor intended to designate the male 
line as the class oat of which the parties 
to be benefited were to be taken, and that snrh 
le the natQpal meaning of the terms uMtd, 
explained by the other parts of the Will; and 
iQoh an intention appears to mine id a with 
the views and natural object of the grantor.*' 
The next portion of the Lord Chancellor's 
jndgment appears to have peculiar applica* 
tion. It may be paraphrased: 

If inetead of providing for the mala 
heirs of the grantee, the grantor had 
intended to provide for all bis Jescendenta 
esoloding lemalee, why shoold he Imve 
islsotad the sons of fematex as the objects 
ef his bounty, and have excluded the mothers 
of iQoh sons and all other feainles^ It 
weald have been more natural to have 
provided for the nnmarried females of the 
family of the grantee than for the annt 
of those females who might marry, and 
who woaH, therefore, properly be! mg to the 
fsmilles into which their mothers might 
beve married.*' 

I admit that the question is one of the 
greaUsi difficulty, and I do not approach 
lie decision in a confident spirit. It is 
oot easy to interpret the meaning of the 
flmlter of a grant in 1660 when he was 
jwng words which were not oeoally osod in 
•Dgltsh conveyances, but they nevertheless, 
fitly similar to the words osed 
m BDfflieh conveyances to justify an attempt 
w interpret them by analogy. I am of 
opinion, after lengthy consideration of the 
^int, that the words ‘^nearest heir male'* 
*n only iaclade those male persons who 
im thpoogh males and not those male 
who claim through females. 

4. * lOUAt have been ame object in 
8 mind of the grantor when he deli her- 

49 


atsl/ eX'^luNl Hii KIica of the family from 
inherit iu*'e. It cm hardly Ih .Huggested 

that ill arriving at this decision, he was 
alTerte-l by the api'rrhension tint owing to 
their •*e\. they w o.ll I*.* incapable <»f manag- 
ing llieir C‘»tatc<. for surh an <ippreliension 
would U* of le« wpight afUr the r^st oration 
of the llriti'li mh* In Oinlli, and r ndd 
never haxo h-cii of givit weight In viswof 
the fart flicil prior to aiMicx:itH>», many 
ladies, and among «t them lliln •Suglirn her^olf, 
had been ihr liohlcrx of If they 

vr»*i>' roriipelent to iirmago their fuf't’i'i'i 
before AMiieva* ion. it wo,;M appear that they 
A>ro competent t>> rmiimgi* them after* 
wir«|«. I :im thus ini tooMned to stippuse 
that any ^ loAh'ori of disability nl sox 
»uN*uiTe<l to tin* mind of the grantor. 
l\ but. it Mp|>ear.s to m*'. iltd or'iuir tn his 
Qiiiid was tint il xv.i'< nrce'ciry In retain 
the eatnte impartildo in cose of intestary 
and rurclivr ( * retain it in the family of 
tlie gnuitve from ireneiation to gene ration. 
If it wei^ peimirii.H| to drvdve upon a 
in irrie<l worn an, it xvoiild he hwt to the 
luinily as it would p.i« to the family of her 
hn‘«biii<b The i‘emark*i of (he Lord 
Chnnrrllor in tf-wH’if v. ( 9 ). fi* to 

the irn* OMislency involved in supposing 
that (he (r>lai’ir u i< ready to esdn le his 
own family fritin inheritance and 

n«vnr(lod.*Hs ready to ailmlt to irihcritance 
the f.aiiiilios of I heir hii«haruU, alTord a 
singularly pertinent argamunt in favour of 
inv vivw. To «u|)p«sa that (bo grantor 
wrahril to exclude d logbtors and yet to 
adiftit daiiglitcr« *<0111 to inlieritaiice, 
involves a g'lvat iiirnn'(i.,tuncy, nml there is 
nothing ill the (erm:i of tho grant wbirh 
wmild justify its ncreplaiice. T<> conclude 
(his pf.Hhm of the drciHioii, I am of opinion 
that the meaning of (he muad with regard 
tu .<nccas.Hion, can lie suriimarixed as 
follows: 111 event of intestacy, the case of 
All relatives of legitiiaate descent would 
be coiksitlerud, all females and tho.se claiming 
(hr.Hich females would be excluded, and 
the '.o ae^si'iM w niUl (o (be surviving 
reprC'enUtive of the highest line how low 
soever, collaterals only being' admitted io 
alrsenve of the survival nf descendants. 
Such a rule of sU'^vussion would be unknown 
to any e'^late knoAn to rhcLawof ICogland, 
but it woiil 1 foil ny ins*vs«-4rily from the 
words of the tt^inad itself. 
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An argument was ad«jreA9ed to tbe 
Court to the effect that it cooM bar41^ 
be coneidered poeeible that the Croien 
intended to ezclade daogbtere’ eons from 
the eucceasion ns, if auch bad been their 
intention* many grants tronld have rapidly 
escheated to the Croirn. This argument In 
of tbe nature of u plea 
nml if the terms of the grant are aofiicient to 
snppt^rt the meaning that dnughtetA' eons are 
esclnde<l, as I lind them to be, it could 
have no possible weight. But looking at 
the subsequent Legislation on tbs eabject, 
it would have no weight upon the evidence 
of tbe intention of the Crown as shown in 
aubeequeni legal enactments. In the Hrat 
place, the admitted exclnsion of daughters 
is ecfficiently drastic. Daughters are not 
excluded by either the Hindu or the Mu* 
hammadsn Law. Yet it is admitted that 
they SI'S ciclndetl under the terms of the 
The exclusion of their sons, is a 
minor matter in comparison with their 
exolusion. Tliey are descendants of the 
talnkdar whereas their sons are primarily 
the descendants of the daughters* husbands 
who belong to another family. KoKher. 
in Act I of 19^9 AS unamended, daughters 
are absolutely excluded iti the &rst ten 
cliuaes of sect ion ‘22 and a daughter's 
son is only admitted if he falle under the 
peculiar beading of clause 4. In tbe 
amended Act, the position of daughters and 
the sons of deughters is somewhat worse. 
Thus, even if it were possible to attach any 
wsight to sentimental considerations based 
upon a hypothetical intention not disclosed 
in the terms of the grant to preserve 
tbe property to the descendants of the 
talukdar^ it would appear that the 
Legislature has subsequently shown a 
' direct intention to place daughters and 
daughters’ sons in a position inferior to that 
of any other deccendaois of the intestate. 

Such being the veiw that 1 take. [ 
dertermioe that although the succession is 
regulated under the terms of the tamul 
the appellants in neither appeal have title 
' under its terms. It is not necessary to 

* decide whether Ghulam Abbas ICban has 

• a right preferential to Agba Muhammad 
Jaf ar. S uob decisio a i o voices t be a u ?p->si tio n 

v that each baa a ngbt, and I find that 
neither has a right under tbe terms of 
the suW. I am further not called npon 


to decide who ie entitled to anocsed under 
tbe terms of the sa>$ad^ or whether tbe 
grant has in the circamstancea esobeated 
to the Crown. The appellants have no 
title under tbe terms of the souad or under 
the provisions of the Shia Muhammadan 
Law, [Jnder the provisions of tbe latter 
law, (bey are excluded by their motliers. 
As I find that they have no title to 
succeed, it in unnecessary to decide the 
points raised by the respondents as to 
limitation and champerty. The appeals 
fail and ere dismissed. The appellanta 
will pay their own costs and those of the 
respondents. 

Kaxraita Lal, a. J. C.— The dispute in 
this case relates to the Maniarpur EstatSi 
which origitially belonged to Bachgoti 
Khansadas, who became converts to Muhaiu- 
madanism and adopted (he Shia faith. 
The last holder of the estate at the tiffis 
of the Annexation was Bibi Sughrn, ths 
sole daughter of Baaawan Khan. The 
Summary Settlement was made with her 
by the British Government, and a 
primogenitura tnn<ul was granted to her 
Mmetime in 180^. She died on the lUh 
November 1865. The lists appended to 
Act 1 of i86:> had been prepared before 
her death, and she was entered as fio. 
228 in list No. 1 and as No. 100 in list 
No. II. when the said Act was pMse^* 
Tho delay, which attended the paS'^iag » 
Act I of 1809 owing b* tbe dropping « 
the first Dill in consequence of soiM 
differenoev between the Government of 
India and Sir Charles Wingfield the th» 
Chief Commissioner of Ondh whoqoestioow 
the policy of giving an absolute power e* 
alienation to the talukiUrt, led to 
elusion in many instances in the tisw 
appended to that Act of the names 
persons who had died before the Ac 


came into force, and the effect wis 


that, 


though the persons recorded in 
whether dead or alive, were declared 
be falukiari for tbe purposes of 
yet their beira and legatees were exclO“ 


from the operation of the Act by *^**®‘? 
deSnetions of thosa terms given in * 
tn it stood at (be time. In 
M ntdv.Q'trb in Husain (ll) and TAeV**' 


U) 26 k. IIS; 6 Bom. L R. 2348 4 0. 
I. A. 80 <P. a). 
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ftinnh T, l^ani Rrtffhf/b'tn» Kunicftr (1), t|i«ip 
of the Pnvy Council lield (hftt Act 
1 of ldS9 did not Apply to the estates held 
by sach h^ire or legatees fr*m before (he 
data when the Act came into force. An 
Attempt m* made by U. P. Act 
*111 of 910 to amend ^ the dpHnitione 
of the words heirs'* sod legatees,** so as 
'to iaelode persons who got an estate by in- 
* heriUoce or bequest prior to the l2tU January 
1889, when Act T of 18G9caree into force. 
Bot the Legislature in carrying oat (hat 
'amendment did not give retrospective opci'a* 
.tion to the amended deBnitions when (hectfcct 
of the retrospective operation won Id kmve1>een 
to vest is nr confer upon any person any right 
or title to any estate or any porlion 
(hereof or any interest theiwin, whirh was 
at the commencement of the amended Act 
Tasted in any other person, who would have 
been entitled to retain the same if tbe 
'amended Act bad not been passed. Sec- 
tion 90 of the amended Act accordingly 
provided that the right or title of each 
other person shall not be afTected by 
anything contained in the amending sect ions, 
to which retrospective effect was assigned. 
Thi amendment aimed at remedying tbe 
diSeTence which the entries of the names 
of deed men in the lists appended to Act 
1 of 1689 made in the devolution of the 
estate, but it left all vested interests 
.notoDched. 


Soghra Bibi left no husband or children 
SQrviving her. Her father had by another 
^^ife, named Jl/Mommaf Bstaeni four sons» 
Jafar All Khsn, Hasan Ali Khan, Baqar 
All Khan an I AVbar Ali Khan. Section 8, 
olaosa (2), n d with section 10 of Act I 
of 1869. raises conclosive presamption that 
• W estato was impartible and devolved by 
a family costo on a aingle heir. Jafar 
Ah Khan, the eldest son of 5/MS<tmi»at 
'Batasa, was, it is admitted, alive oo the 
0^ of. Bibi Snghra’s death. The person 
S’L* ••'titled to socceed co the property of 
Saghra, according to the castom of 
.we family, was in the circumstances Jafar 
Ah Khan, Sughra Bibi, however. b*qo^athed 
1ft** ®olire property on t^e 9'Jth Jane 
ir her youngest step* boit her, Akbar 

.All Khan. He succeeded to the property 
?5f alive on the date when Act I of 
WM passed, 


On the ’rd July 1^69. Akher Ali Khan 
made a gift of .^9 viMsge«. since conKoli- 
dated into rtl villace^, forming part of (he 
Maniarpur Kstate, to his wife, Bibi UaKi 
Khanam, in lien of her rbnver (K.^hihit 
^«). On the 29(h Jiine '871, he ev^puied 
a Will, beqaealhing (he remainder of his 
estate to her (Kshibit 129>. On the loth 
July 1^71. he divd leaving ii widow, Bibi 
Ilahi Khaikeiu, nix daughters, who are 
defeuJotits Nos. 1 to i> in these suits, and 
a nephew, Ghiilam Husain Klmn, the son of 
his elder brother, Havin AM Khan. surviving 
him. His brothers had dietl liefoiv. Tho 
nnine of Bibi Ilahi Khainini was enteixid in 
(ho revenue papers after hi« death. Bihi 
Ilahi Khanam made a gift of mis village*, 
forming part of the Maniarpur Estate* in favour 
of her daughters on the I'lth December 
1877. f>he died on the 20th April 1899. 
A contest thereupon arose between her 
nephew Ohnlam Husain Khan, son of 
Hasan Ali Khan, nd her daughtera for 
succession to the estate. The daughters 
took possession and snrceeded in getting 
mutation effected in their favour. Ghnlam 
Hossin Khan then filed a suit against the 
daughter.*, claiming rhat the family had 
preserved Hindu customs and was governed 
by the Hindu Law, that Bibi Ilahi 
Khanam had a lifediiterest in the estate, 
and that by virtue of a family custom, 
daughters were excluded from inheritance. 
The daughtere denied the existence of the 
alleged custom and pleaded that (he 
estate was not governed Kv the Hindu 
Law. The suit was dismissed by the 
Subordinate Judge of Snitenpur nn the 
15th June 10 '5 on the ground that 
Gholam Husain Khan had fuiled to estahlish 
the custom set up by him- There was 
po appeal from that decision to thi.s Coort. 

Akbar Ali Khan, tha brother of Bibi 
Ilahi Kliamm, then sued the daughters 
for the possession of the esUte, claiming title 
under clause (8) of section 22 of Act 1 of 1889 
in preference to the daughters. The 
Subordinate Judge, following the deonion 
of this (Joort in kw v. 

ThnkHram Bnlmj K«or (.t). held tha» Ad 
I of 1880 applied t»* the e-ctne- -t iM‘n 
Ilahi Khanain snd decreed Mio claim. 'Phe 
decision on which th© learned Snh •rdioNla 
Judge relied was, hf»w*.ver, sub-«'qu-"»ly 
aei aside by their Lordships of the Privy 
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Coancil in TAal’Hmtn Balmj Kunwar v. Sne 
Jaffatpnl St'ngk (2). This Coort on Appesl. 
(licrsforSf ssidd the deciaioo of the Sub- 
ordinate Judge and di$icn‘S4ed the aoit. It 
held that on the death of Sughra Bibi, the 
person who would have soeceeded to the estate 
under section 22 . was her eldest brother, not 
the youngest, and that the person who would 
have SQCceeded Akbar Ali Khan was 
Ghulam Hoaain Ehan. his elder br<ither’s 
son, rather than his widow, thereby 
rendering Act 1 of 19S9 inapplicable to 
the estate. An attempt was made daring 
the hearing of that appeal to claim the 
estate under the soaed, but it was held that 
no relief could be granted under the sanad, 
becauHe no aurh ground of title was asserted 
in the pleadings [ .l/Nse>nrna/ fJnatul Falima 
V. AtQhar AH KKan (4).] 


Asghari and 

Hnqaiya. two of the daughters of Bibi 
llahi Khanam, afterwards app*ie<l 
to the Revenue Court for a partition of 
their 2<'dtha share. They were opposed 
by Uimuntul Fatima, the 

eldest daughter of Bibi llahi fCKaoaro, 
who set up a right to the whole estate 
on the ground that she was entitled to it 
according to the rule of primogeniture 
laid down in the $ontt4. The Revenue 
Court referred the parties to the Civil 
Court. A suit wae then Hied by J/ueammu^ 
Asghari and Ruqaiya against 

their sisters. iZ/ftammo/ Cmmeiul Fatiiua 
Mu9amuial Batul, JfNSdJnnut ICanis and 
.V/t«omraa; Haidri for a declaration of 
their right to obtain partition of their 
2/6th8 share. They pleaded that the 
property was governed by the Shia Law 
aiid that they were entitled to a 2/flthfl 
share by inheriUnce from their mother 
On behalf of Mmamniat Ummatul Fatima* 
who set up the right of her eldest son 
to succeed to the estate as the eldest 
represenUtive of the senior line, reliance 
was placed on the ,una<I by which femalea 
were excluded from the inheriUnce Th 
Counsel for the plaintiff* conceded fhattl.^ 
estate was governed by the tanarf. but 
contended that, as neither r^vti 
entitled under the sanod. th® *.il« 
were entitled to succeed on their JL*'*^*^* 
title. Th. Coert of fi«t 


tiat contention tnl gave the plaiotiSs a 
decree on the strength of their possession, 
which was cooarmed on appeal. 

The pre.Heot snit was then brocgbi by 
Agha Muhammad Jafar, the eldest son 
of Jiuaammof Cmmatnl Fatima who is 
the eldest daughter of Bibi llabi Khanam, 
for possession of the estate and mesne 
profit*, claiming the estate under theeaaod 
as the eldest mal* member of the senior 
line. Ho joined with him the transferees 
of a portion of hia interest as oo-plaintiffa 
in the suit. Another suit was instituted 
b Ghulam AKbis Elmn. son of Xfutunmat 
Batul, the second daughter of Bibi Llahi 
Kh mam. claiming that he was entitled 
to it according to the role of primogeoiture 
contained in the rone f. by reason of his being 
the sMeat grandson of Bibi llahi Ebanam. 
He joined with him 6iba Bhan Pratab Skhi, 
the traosPeree of a portion of his interest, 
as a CO. plaintiff in the suit, yfta^nmai 
Ummtlul Fatima and \('isann'if Batul 
naturally supported their respective sous 
and also cUimed alternately a right to sue* 
ceeitothe estate under the Mahammidan 
Law. The contention of the other daughters 
was that either Act 1 of *869 or the Mubam- 
madan Law governed the estate, and tha^ the 
daughters were entitled by custom to iahsrit 
the property of their mother. It was further 
plea led that the sales effected by Galas 
Abbas fChan ani Agha Mubammad Jafar of 
their alleged shares in the estate were obso- . 
pertous and not legally eoforceable.aod that 
the six villages given by Bibi llahi Eheoam 
to her daughters ip her life time, should be 
exempted from tbe claim. 

Tbe learned Subordioate Judge found that 
the esute had devolved on Akbar AH J^^eu 
under a beqoest made by Soghra Bibi befoi* 
Act I of 1869 came into foroe aud was not, 
therefore, governed by that Act, that Akbar 
Ah Ehan gave39 viUagas to bis wife Bibi Bab* 
Khanam, which were afterwards oonsolidstw 
into 31 villages, and also bequeathed the rtti 
of his estate to her, that Bibi llahi KhsnaB 
gave SIX villages in her life. time to 
daughters in regard to which no suit ^ 
mainUinable, and that the rule of succesaicu 
ffiveniothe applied to the estate so lao» 
a'« It was in the hands of Sughra Bibi, be* 

did not apply to it after it bad passed 
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lior liy ftlieoatioD or bequest to another per^ 
eon. Iq other worde, he held that the rule 
of derolatioD laid down in the 4cno<i wak in- 
tended to apply to eaflee of luherfUnce. but 
not to cftsee of tranfers inter or lieque^tts 
where the effect of the transfer or bequest 
waatopaas the property to a peroon who 
was not a tnluMar or the immediate heir 
of a taliiMar within the meaning of aectione 
14aDdl&of Aet I of 1&69. He, therefore, 
diamis^ed the ol Aims of the plaint iffa and de* 
dared that the danghters of Bibi llahi 
Ehanam were entitled to inherit aocK potion 
of the estate as Bibi I la hi IChanam had not 
disposed of in her life-time, under the 
Uabammadan Law in preference to the 
plaintiffe. 

It is not disputed in these appeals that sir 
spec id 0 vi 1 lages , forroi n g pa rt of i he eat at e, were 
given by Bibi llahi Khanam in her tife*tiine 
to her daughters. All that ia contended is 
that the gift did nqt convey anything more 
than an under-proprietary right in the said 
villagest hut the deed of gift (Exhibit Al) 
shows that the donor purported to convey all 
the rights she poasessed in the property given 
without the reservation of any superior pro- 
prietary interest or of rent, with which an 
uudsr-proprietor is ordinarily chargeable. 
It is clear, therefore, that the entire propne* 
ta«7 rights held by Bihi llahi Khanam. which 
were conveyed by the said gift, pasNed to her 
daughters, and that no suit by any of the 
plaintiffs in regard to the villages comprised 
in the deed of gift, is mainiainabls. 

The dispute between the parties is mainly 
olostered round the remainder of the properly 
sad tbs 6rsi question raised daring the hear- 
ing was, whether section 14 of Act I of 186 J 
brought the estoto within the parview of the 
Act. Sughra Bibi was a taiuArWar. and had 
a right under the snwid to bea^aath her 
Mtate to any one she liked. She bequeathed 
to a person who was not in the prescribed 
line of succession or, in other words, wa.s 
a person to whom the s«Ute would have 
descended according to the family custom 
or under Act I of 1869, had the testator died 
after that Act came into force. The scope of 
toetion 14 of Aot I of 1869 ie wide enough to 
o^er transfers made by talukdan or grantees 
Wore that Aet came into force, but as 
TAoA^nratn Balraj Kunwar v. Rae 


Jnfjntpnl Sitt^h (2) the person referred to in 
that section, is the immediate person who 
would have been entitled to Hie estate under 
the Act, had the owner died intesfnteofterthe 
Act Clime into force without inakiog any 
transfer. 

It is coiiteiided that a person who would 
have succeeded to (he estate hod Sughra Bibi 
died after ( of 1^69 come into force 

«r.\s a person V> whom a transfer or bequest 
would have c;irrie<l the privileges conferred 
by section 1 1 of the Act. Bnt tiu* person 
to whom a transfer cinild have been made 
with the consequences referred to in that 
seel ion, would vaiy according tn the date on 
which the succession opened out owing to the 
death or survival of nearer illations, nod it 
would be on reason lahla to apply the rule of sue- 
cession pr«)VMled hy the Act for detonniidng 
that person, hy assuming that the fatuk hr or 
grantee in question had died after tlio Act 
came into force, and int ranking a similar 
•ssmoption in favour of other persons of the 
same class, who were nlive on tlie dnte when 
the snccessioq opened out. Theiw ia noHiing in 
(hat section to indicate that Hie words 
**woaH have socceeded," were merely 
Hes<"nptive of a certain class filling within 
the speciHe danse of section applicable to 
the ease, becao.se within each class, the right 
of the person entitled to succo.seion, is 
determined by seniority and survival in tlio 
case of estates like the present, which are 
gnverneil by the rule of descent nu a single 
heir. According to section !•"> of Act I it 
18 i9, where an ‘state is tr.insferred nr 
bequeathed to a person who is neither n 
inlnk-hr nor a grantee nor a person who 
would have succeeded to the estots under the 
Act had (he transferor die<i inteslAte and 
without making a transfer, the role of 
succession Isid down in the Act, does nob 
govern the transferee or legatee, whether 
the transfer or bequest was made before Act 
I of 1^9 came into force or afterwanls, 
Akbar Ali Khan was not, therefore, governed 
by Act 1 of 1869. 

The next question is whether the devolution 
of his estate was governed hy the rawod or by 
the iluhamraadan Law. Section 3 of the 
Crown Grants Act (XV of 1^95) provides 
that all provleioDS, reslnctions, condiHona 
and limitations, coiitnined in any grant cv 
other transfer of land or any interest therein, 
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mftde by tbd Government before or after the 
A''t came into force, ahall he valid and fake 
effect accord io|? to their tenor, any role of 
law. Statute, or enactment of the Legislature 
to the contrary notwithstanding, fn TArtiMr 
^hen Sinfjk v. Rani Roghubm Kunwar (1) their 
Lordships of the Privy Council accordingly 
held <hit in cases where Act I of 18 :9 docs 
not ar p*y> the role **f descent laid down in the 
snnnd supersedes the personal law of the 
grantee. 


The eauod dies not. however, explicitly say 
whether the rule <if descent laid down in it, is 
equally applicable to persons to whom the 
estate or any portion of it may W h*ansrerred 
or bequeathed by the holder of the sann/l or 
his heir in his life*time. It does not specify 
whether by the exclusion of females is meant 
the cxclnsioo of every one of their line even 
when no paternal hi ns men are in existence: 
and it leaves farther open whether among the 
male descendants of females, prefci‘Cn'-e is to 
be adjudged by age or hy the senmrity of aga 
and line, where they are of the same degree. 
Apart from asage. there is no such thing as a 
rale of primogeniture known to the Hinda or 
Muhanimadari Law. According to the English 
rules of primogeniture governing the descent 
of estates iu fee simple, males exclude females 
of equal degree, and in the abMiice of 
such males, females of e<iuai degree inherit 
together ss codieiressci. 


The wnad doe^* not, thei*eforo, 'ollow r r adopt 
any known or recc>gnis«d system of law, aod 
its interpretation must largely depend on the 
language used in the tanad itself, and such 
evidences of contemporsneous exposition as 
may be gathered from the official papers of 
the time. 

The $anad granted to .Sughra Bibi was 
in the form given at page 614 of Chhjtil 
Behari Lnl'a Talukdari Law of Oudb It 
is divided into three paragraphs The 
first paragraph, after referring to the 
confiscation of pn prietary rights in the 
soil of Oudh by the Pi ocia mation of March 
1858 snd the conferment of the full nre 
prietary rigbl, title and possession of the 
eatate of Wsmsrpar, consiMing of the 
villages specified m tie li^t attached tl 
on Si.Rt„» Bibi. goe, „ to 


Bey:> 

“Ihfri fore, this tonad 


u* 




may concern, that the above estate Maniar- 
pur has been conferred upon you and your 
heirs for ever, subject to the payment of 
such annual revenue as may from time to 
time be imposed, and to the conditions of 
surrendering all arms, destroying all forts, 
preventing and reporting crime, rendering 
any service you may he called npon to 
perform, and of showing conJ^tant good faith, 
loyalty, real and attachment to the British 
Government, according to the provisions 
of the engagement which yoa have 
exeented, the breach of any one of which 
at any time shall be held to annul the 
right ami title now conferred on you and 
your heir*." 

The second paragraph states: — ‘‘It is 
another condition of this grant that iu 
the event of your dying intestate or of 
any of your su«*cessora dying intestate, the 
estate shall descend to the nearest male 
heir accoixlrng to the rule of primogenitor#, 
but you and all your auccessura shnh 
have full power to alienate the estate, 
either in whole or in part, by salsi 
mortgage, gift, bequeat or adoption to 
whomeoever you please." 

The third paragraph declares: — “U is 
alw) a condition of this grant that yoo 
will, * 0 ^ far as la in your power, promote 
the agricultural prosperity of your eiUts, 
aod that all holding under you shall be 
secured in the possession of all the 
subordinate rights they formerly enjoyed. 
As long as the above obligations ar* 
observed by you and your heirs in good faith, 
ao long will the British GoverunW* 
maintain you and your heirs as proprietnrt 
of the a bova* men tinned estate, in confirnatw® 
of which I herewith attach my seal sad 
signature " 

It is noticeable that the word ' heit* 
occurs in the fannd in four different 
placM, and has apparently been nsti « 
signify persnn.s successively inberitiag 
estate under the gonad. In the 
perag^ph, however, in dealing with j 
question of intestate succession, *be 
o«jV’ is nsed once to denote the pa'*®,® 


entitled to succeed according to the yn» 


of primogenifure, and the the 


word J 


diffet«®{ 


stecewrs' is used in two — - , 

places in fhe rflla . 


descent and the right cf aliensticc 


Th* 


meaning of the werd "successor” vai^ 
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different docnmenfe and Staiotea according 
(o the coot ext, and, thoaf^h it literally 
means be that folio weih or cometh in 
another's place/* it is applied as moch to 
successors by inheritance or operation of 
law aa to snccessora by tcatamentary dis- 
position, volnntao* alienation or chanpe 
of inenmbents. If a word is capable cf 
a restricted as well as an extended 
meaning, the principle of interpretation 
is to assign to it the meaning wbicli 
the context warrauta. The paragraph in 
which the word occors, begins with a 
reference to intestate saccessiou and im 
followed ly the laying down uf « rule 
to govern that SQCi’ei*:«ion. with an 
aDtithetical claoee indicating that the 
role of sQcceasion therein laid dow n shall 
not prevent the grantee and his or her 
soccesiors from alienating the estate 
forming the sobject of the grant. If the 
rale of descent laid dourn in the sauoti be 
bald to apply to all transferees, it is 
obvious that it shoold apply to tendccs, 
mortgagees, donees, legatees and adopted 
sons alike. To apply the rule of descent 
to legatees and adopted sons, where 
adoption is rot recognised by the personal 
or customary law, and to exclude vendees, 
mortgagees and donees from its application, 
would not be consistent, for all thess 
classes of persons are dealt with in one 
and the same clause and treated as 
transferees. The rensonable inference from 
the context is that the word '‘sBcceasor*** 

)B used in connection with the rule of 
descent to denote heir$ or persons 

succeeding to the intestate or undisposed 
of residue, rather than persons in whose 
favour a transfer or bequest might be maJe 
by the owner in his life-time. 

A change in the language is generally 
doe either to the exigencies of style or 
to a desire to restrict or widen the 
significance. Adverting to I he rule that 
» the meaning of a word cannot bo 
Ascertained fr«im a section itself, its 
meaning esn be ascertained fmm the use 
or that word in other parts cf the Act, 
Maxwrllsays: — "But Just as thepre.iurnption 
that the Fame meaning fa intended for i he 
jame expression in every part of an Act 
m, as we have seen, uot of much weight, 

*0 the preaumptioD of a ebuoga of 
loteoljon from, a change of langoage 


(o/ HO gren/ uffiitht in the e^mfructioK oj 
any rAv«»ne«/i) seems entitled to less 
weight in the construction of a Statute 
than in any other case; for the variation 
is sometimes to be accounted for by a 
mere desire of improving the graces of 
xtyle, and of avoiding the repeated use of the 
same wi»nK, .ind often fixnn the cirt*nm stance 
that the Act hH:» been compiled from 
different Miurcea; and further, from 
the alterations and additions fivnn various 
hands which (he Acta undergo in their 
progress ( hrough rarlianjent'’^( Max well 
«« the Interpretalron of Statutes, Ith 
edition, page What upplies to Act:*, 

applies with equal force to dooumenla 
written hy lex» skiKul hands, specially 
where, as 1 shall show hereafter, additiora 
are made to xnch documents from time 
to time. It ia prohehle that the woi^d 
'jHcrf$Mis' was (hen considered more 
appropriate to signify successive heirs 
than the wurd **WiV/' it'telf, which would 
not have included an adopted son, where 
adoption was not recognised by the per* 
amial or customary law, Jt is true (hat 
the aauml makes the rule of descent laid 
down therein a condition of (he grant, 
but it is a coiMlitioii of the gitnt only to 
the extent therein speciHed. What it 
practically declares is: — "In (he event of 
you nr any of your succe«HOiw dying 
)n(estate, the estate shatt descend to the 
nearest male heir according to the rule of 
primogeniture, but you and all your 
surcesaora shall have full power (o take 
the estate out of the rule by iilienating 
it either in whole or in part by sale, 
mortgage, gift, bequest or adoption to 
whomsoever yon like.’* The juxtapoKitioii 
of the two claoses shows that what follows, 
limits, restricts or qualifies the preceding. 
Had the intention been otherwise, one would 
have expected the sunad to say so un- 
equivocally or at least to pnt it in such a 
form as to Indicate unmixtnkeably that 
the grantee and his successors would have 
foil power to alienate the estate In whole 
or in the part, but i( was a condition of 
(lie grant that in the event of the grantee 
or auy of hia successors or uesigns dying 
Intestate, the estate would descend to the 
Dearest male beir according to the rule of 
primogeniture. A pievious lefersnce to the 

•8^ psg® 880,— 
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transfers po.viibly have itidicated 

the kind of saccesior intended or referred 
to in the claase ^hieli {oUowe<]. Aa it now 
stands^ the rale of descent in qnnlrfied 
by the conditions under which the eMate 
may jro oat of the rule. It in ^Qg^ested 
that the object of adding the clnnse 
the alienation was to obviate an imprcKAion 
that the intende<l to ^rant an eatale 

tail male, hut no estate tail male can be 
created nnlesA a Itody in apecilie<l. The 
object of introducintrtheraSeof priisoBeniiore 
was to prevent (he dUintetrration of the 
estate by partition, but the framers of the 
tcnasl must have foreseen its disinteeration 
when they provided for its voluntary 
alienation by meaiiM of sale, tnorlsa^, 
gift or bequest, and it can hardly be 
aapposed that they intended to mske the 
role of primogeniture applicable to every 
portion to split nut of (he estate; for 
partition, though involuntary, if burdened 
with sacb a rule, cnnkl not have made mndi 
greater difference. Any other interpretation 
woold moke the rule of primogeniture 
applicable to every plot of land xvhirh a 
lalnhilar or grantee maytiwnsferor bequeath 
for building n shop or house to any shop, 
keeper or resident of the village, whose other 
property would he governed by the ordinary 
law. In cartes of moi'igage, (he equity of 
redemption forms part of the uiidisp<Ked 
of residue, and would naturally be go* 
verned by the rule of priipogenilore. bat 
it is hardly likely that (he inteolioii was 
that ephemeral rights like those of a 
mortgagee should b« gtix^rn^d by the rule 
any more than (he rights acquired by 
lessees a rider leases grar)ted by the holder 
of the soNiid for Hxed perJode or in 
perpetuity. 


The history of the comlitions an 
oircumetances under which the rule c 
primogeintore was iuf reduced into the suhu, 
also bears oat the above interpretation 
In the case of ancient documents evidenc 
is admissible as to the interpretation pUce 
npon them by persons who lived .at 
.host a time not «mo*e from 
©f the eseontion of the docament Com 
mentiag oo this role, Norton observes ^ 

"The longer the period that 
totweeo tbe time ofeiecntin? and 
of interpreting a docoa,ant 


the difficalty in obtaining direct svidence 
AS to the meaning of the wnrds employed; 
and if the document ie very ancient, the 
ditBcuHy becomes inseparable. When this 
is the case, the meaniog i»f the words can 
sometimes be arrived at with a fair degree 
of ccrUiiity by ascertaining what was the 
interpretation placed on the doeuinant 
iramediattdy after its execution. The pro* 
bability » great that at the time there 
were some persons whose interest it was 
to insist upon the docament being 
properly interpreted, and the fsol 
that a particular intorpretation wae 
then placed on it, affords a great probability 
of the correctness of such particular inter* 
pretatioQ; and this probability is increased, 
if it is found that during a long course of 
years each interpretation has been acquiesced 
in." — (Norton on Deeds, p. 140). The 
role applies with greater force to the 
exposition of old grants, containing general 
words capable of more than one interpre* 
tatiou made by the author of the grant 
at or about the time when the grant was 
made, for there can be no better exponent of 
a grant than the grantor liim*<elf. In (Mii* 
doe JngjiM ai/oev. Cal/ertnrof Suml (12), their 
L‘)rdships of the Privy Council, in consfcra« 
ing a grant made by the then OoverooP 
of Bombay to a person who held ao offle* 
before aoder (he Nawab of Surat, obsereed 
that the coMetruction might be aided by a 
consideration of the minute then issued by 
the t^vernor of Bombay, and the tor* 
rounding circamKtancea under which and 
occaaion in connection with which the gitel 
was made. In SnM v. £»oib ^mflsrss 

fcoAeb(7), where certain vvorde used ina grs®f 
were capable of a restricted and an ex* 

tended mlerpreution, their Lordships of tbs 
Privy Council went into the entire history 
of the family and the official doenfflsett 
relating to the grant to ascertaio its to®* 
meaning on the principle of conUmporaneA 

as a guideto its interpretatioD. 1® 
v. Rnni tfaghuharfi 

yl Sir Arthur WiK.n, who delivered tb* 
jodgmenf of the Judicial Commiltee,8iaii*»^^f 
referred to the history of the grant aod (be 
Mrreapondence showing the devebpos®*®* 

4be policy of (he GeverDment incoimecitcfl 
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witl* different tatuq^n to »sceHain wUetlier 
the role of deffcent cioA’n in Mie «/«!•)./ 

was appHcnIile to the e^tale in sQ|k»is«<*<i.in 
of the mslinapy hw. 

A carefal atudy of the <*<>m>'>fH>iMlenrt* 
iHjtween Lord Oari tariff, th® onth-^r of the 
KPant, and Sir ChfirU< Wioffi»d<I. the then 
Chief CornmLsftioner of Ondh. r»d.itiiiq to 
the desirability of introclneinff the nile i^f 
prireoffeniture in the x<rwW« which h:i% I wen 
lilmmarized by Mr. Sykes iri his inlrtKlno. 
tton to (he CoDipendiuQj of the Oudh Tnlok. 
daH Law, pnses SO to 109, iliscI-Kes an 
unmistakable doe as to what l.or.! Cauninff 
actnally intended, wJieu he permitted *Iie 
olanae relating to pvinnffeiiitiire to U* added 
to the Mnaiii. The riffhts rec »ffiiue<l by 
the larjadtf were those detenu ine*! in the 
Sooraary Settlement of 185S.;>n. ami the 
tanadi aa originally issued did rmt cr>Mlain 
jny rale of descent in regard to the estate. 
On the completion of the Summery Set. 
wement, the Government of [mlia inlimaksi 
to the Chief Commissioner of Oudh their 
deciaion to maintain tie in p.K. 

•eMiOD of the alntiat for which they had 
Wn permitted to engage, and directed the 
Cbmf Comm >M inner to issue h under 

their authority, giving them a permanent, 
»nd transferable proprietary right, — 
JJtd# the letter dated (he lOlh Oct Wr 

The Chief Commissioaev prupami a fwm 
or nnad, and sent it to the aovernmnnt 
iRso ** approval on the l.jrh O.aolwr 
IW9, The Government of India made a few 
verbal alterations io the draft »ihI sent the 
wvjW form Afith their letter, ihitcil the 
mh October to (he Chief Com mis. 

Jioner of Oudh for adoption.— ( IV* the 
date iippeniled to Act 1 of 
tw9 and printed with the revised form of 

Iftai 

and Sykes Compemlium. Appendis 


^r> the 26lh October 1^59. a 
was held by Lor i Cerming at Luckm.w, 
attended by about one hundred 
Mfl fifty tftlukdars, to each of whom a 
wned was granted in the form epprf.vcd 

•oat any reference to the rule of prjrno* 
feoitore, 

On the 11th October 1859. the Chief 
oiuniiaaiouer had meanwhile issued a cir- 


cniar. calling „Do„ the CommiVeioners of 
l)lVls|..,p to fuCMivh n list ‘oftho 
Ji* %vhi<-li the J5iwofpnnmeei,j,„,.ep,„^.jjll J 
III .•pjH.otion to the Hindu L:,« Mfsnrcvs. 
SI..M. Mich :j< ;,rx* known as having a 
nisi r.-M-,nhlc the rnnenatca of cor.f inontul 

iMh .lanu»ry 1S(;() the 

...M.rom....t of lndi.i ,.;,lh.,I f,„. ^ 

tin. pul cn-ul.,,- ,„d .o,.,.e>po,Klence 

whnh l,;u| lukou ph,..e hM^Hcn (he C<im. 
nnsMohcr of Im^know hi,,! t\„. Chief (\iin 

Ml connect ion with it. L, fnnvaiding 

Mn- copies of (bar vin jcsi>,.„dc.K c, the Chief 
CoiuMMKsmnei- opened diVcnssim, with the 
^oneinuicnt <.f |,„|j., on (he rule of 

succoMoi, in ohsnving that in 

alvnif ,U) fnrniiies. Kuc-ccAsinn was I'cgulntcd 
by the mlc of priMiogeuiture. but in the 

ffiimtcr nuiulHw of 

priujogcnituit* wes not in foire, and 
recommend iiisr (hat it, nrtler to pj*event n 
-ubdivisioi, of their Cytale into u mnllitudc 
Id peiiy liohhr.tfs by impovenVIicrf pro. 
prietorv it might lie made a ronditioa of 
Ihi- gift of each estate that (he piupcrfy 
ehall mit Ik^ subect to «iih-divi«(nn (Ondh 
l'«|>rr. for p.icc 17). (b, tlio lOth 

Men-h ixiih the Government of India ia 
ivplyiriff Io what the Chief Commissioner 
bad pn>posc<l, aaid— 

“As respcclr, (he law ..f primogeniture 
Urn direcletl to observe that the condition 
which you propose b I insert in these we. /, which 
remain to be confent.*!, i.s much (<ki stringent. 

It would I i m i t 1 1 1 e po wer of t h e tu i» i. Ju r over 
hiN eslatu to a degree which 19 not con* 
.sistciit ivilh the piMinise of the Governor. 
General that his right ahull (>« hereilitary 
aiiJ (ransfei-alle. It would also have 
the evil effect of a law of entail in leading 
to the re lent ion of Jajgt* estates by an 
impovcrbhe<l proprietor, in the not unfre. 
iinent ca.se of long continued ©slrAvagnnce 
and wuMefulness, The Govcrnor-Gcoeral 
has JMi doubt (Jiat each tu/u(]dur ought 
to be left free lo dispose of his estate in 
whole or in part as he pleases, either by 
sale, gift, or l>wjnest. Jlut wheit a ffilur/dar 
dies intestate, his Excellency agrecK w'ith 
you ill thinking it desirable that the estate 
shoDhl devolve on the nearest male lieir 
according to (he rule of primogeniture 
applicable at present to estates having a 
gaddi.*' The Government of India agreed 
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to a primogenitnre ^onaJ being granted to 
per^on^ who were willing t? earrender the 
oM and went on to say — 

The OovernonOeneral recognises the 
advantage of encouraging the inheritance 
of landed estates by pnmngenitDrr*. or. at 
least I the tiansmiasion of them Hntiiri/M 
one hfif, but the m^at that can he dnrie 
towards bringing this ahoot. will W to 
make it a condition with those to whom 
ganQiU have not yet Iteen granted, that •/ 
theu d/e hartno diWio« J f<f the 

tiiceeniou to thfir ft/niest that *i'cresaion 
ahftU follow the role observed in Hie 
families which have a gnihlt in Oadh, and 
not the role of partition. The frst of 
the>e rules* thoagh not the one most 
prevalent In the Province, U certainly well 
understood there.*’^t /&/<!. , pages 40 and 
60.) 

The Governor*General obviously meant 
that the success iun was to be governed 
by the rule of primogeniture or the descent 
of property undivided to a single heir, if the 
grantee had not already of (ht 

tHrceM$wn" to his estate in his life*time, 
and though the Chief Commissioner in his 
subse<tueiit letters reiterated that the octft/i 
or law of primogvnituie should be declared 
by the Oovernor*Gerieral to be the rule 
of succession to all considerable landed 
estates in Oadh, the Go rernor* General 
adhered to the view he had originally express* 
ed and in his letter of the 17th July IbbO 
wrote as follows: - The Governor- General 
agreed with the Chief Commisaicner in think- 
ing it desirable that all/ofugoe should devolre 
on the nearest male heir, according to the 
rule of primogeniture at preeeot applicable to 

estates having a 4ad<it 

Bat the Goveroor* General in Cooncil will k»oi 
consent to limit the absolute power over bis 
estate, which bas been gaaranteed to every 
talu<litar in Oadh, and is convinced that the 
existence of each a power ie jnet ae essential 
to the prosperity of the Provitec and to the 
maintenance of a landed eri^tocrecy on a 
sound footing es the extenKUin el the role 
of primogeniture in cases of infeMacy. 
As, on the one band, it will be in the 
power of every folutsdar fo lofroin frtn 
makirtQ a WiH and to to oUue hit e^futt fo 
devotee vndividtd on his nee rest heir. t»r, 
if childless, to adopt a sou who will it Urit 


the whole of bis estate, or to bequeath it 
by Will to any one pei'son whom be nay 
wish to designate es his successor, so, on 
the other hand, it is right that he should 
be at liberty to bequeath his estate to 
more than one person, iu accordance with 
Hindu or Muhammadan Law; or otherwise, 
as may suit his pleasure. Though th« 
P'tsent h/Jder of a taluqa >rov he in favour 
of the rule of priwogonitur^^ Kit tucctifpr may 
of a differtnl trpimoH: and Hit ErrtUt cy 
in r«>«j?cr7 teould nt4 deprive taluqdars in alt 
fnfnre generationtf of tkt pouvr of htgutatking 
tkeir entaUt in areordanee vith their otrn vinct. 
To deny them (his pnwer. would be in 
effect to establish a strict entail so far 
as bequests are concerned, and would 
operate at least as injuriously in one direc- 
tion as the existing rule of partition does 
in another. If opinion among tUetalukdan 
is in favour of primogeniture and the 
maintenance of their estates undivided in 
the hands of one member of the family, 
partition will be rare. Partition by bequest 
will be especially rare, for Wills are said 
to be et present unknown in Oadh, sod 
natives general are sapposed to beaver"# 
to (hem; and to pat tit ion bu tal», mor/gagt 
or gift ^ the Chief Commissioner himself is 
not avem.** In eonelusioii, the Governnis 
General aotlioriaed the Chief Commissioosr 
to issue new tanadt declaring in addltioo 
to the conditions already sanctioned by the 
Governor. General that the estate in case 
of intestacy shall descend to the uearMt 
male heir, and aditing hg way of a provito 
that the ialnqdar has full power to alieoste 
his estate either in whole or in part hy 
sale, mortgage, gift, bequest or adoption 
to whomsoever lie pleases. 

Iu regard to ibe talugdan in 
family the rule of priuiogenitars prevailed 
from before, His Bxcellency pointed nai 
that there was no necessity for calling upon 
them to derlai-e in formal terms whether 
they were des'roos that the rule of prim^ 
eeniinre shonld be sppllcsble to 
seta tea or not, becsu.se their eslates wsuM 
rasa incase of inlestacy as before, but 
tolnhhr of that class might be permit!^ 
to give up bis fonad and to receive « 
lieu thereof another in which the 
primogeniture shall be erpreesly *^^^’**5 
at afplttolU io hit eUafe and JamtlVt 
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ia which it ahall be declared that lUe title 
conferred on him by the Governor-Genewl 
meloded a fell right to dispose of his 
Miete AS he pleased ri aping his life- time and 
by beqoest orndoption at hia death (IL-t 
pages 65 to 67). ' 


A rale of descent was added in the wiin<l 
ID Mcordnnce with the above direction, and 
freeb 4anatls, containing the new danse, 
were moed to a Urge number of 
who expressed their wish to the adoption 
of the rule. The letter of the Government 
of India permitting the addition of the 
olaaae safficiently indicate* that the rule 
w only to be applied, if the holder of 
t^be MHod had not disposed of hia estate 
by sale, mortgage, gift, beqnest or adoption, 
for It recognised that “though the present 
holder of a tohiq may be in favoar of the 
role of primogeniture, his successor may 
be of a different opinion.” In reviewing 
w Uodh Administration Report for le^60.dl, 
the Governor. Generalin Cooncil, referriog 
to the new mmc* imaed under their 
tathonty, recounted what they had done 
Mdobserved:— Hia Kscelleocy theCiovernor. 
wnerai in Council hne daring (he year passed 
orders on the question of making primo- 
gwmtore the rule of soccession in great 
i<dukd<xn families. His Excellency has 
WbMd to restrict in the smalleal degree 
»s power of talukdn^t to dispose of their 
MtaUa during their life-time, or beqoeath 

in anyway 

MQ to whomsoever they please. This right 
• goaranteed by the terma ofthe<n/mJ 
6f*DUd at the darbar held by His Excel* 
«ocy at Lucknow in lysd, ut which the 
MStlemeni made with the fahiWo/^ was 
□Wared 6nat and perpetoal. His Excellency. 

B t ''•*** pressed hia opinion that whenever 

J estate devolved entirely to 

AWi^: ‘^^Uad of being subjected to 

several. He, therefore 
tha Insertion of a fresh clause in 

granted to these fnfukdart in 

. w«M. 

*s»Ated, and who expressed their 
oon^«;^ ‘^‘>Pt aach a rale, m-kiog it a 
the grant by Govern me nt that 

7 -^ r ialukdar or anff f*f A is 

«Woaf>, be subject to the rule of 


priraogeinturo. These instructions have 
been earned out, the wwhe^ of tfie several 
have been ascertained, and 
fresh conuining the new clause 

have been i<*ned whenever necessary.” (ibtd 
for ld65, page ^14), 

Oft behalf t»f one of the plnintiirs-appel- 
lautv. reliance i* placed on a intrimuced 
by Lord Canning o;i the U> III .March 1 6d 2 
to regalatc (he cuccc*Hion (o ami the rights 
in respect of cert.ijn f du.jtt and granted 

estates in Dudh, clause 2 of which provid- 

ed: — 

Any person to whnm any such tafukdar 
or grantor shall, before the passing of the 
Act. have transferred or bequeathed, or 
shall hereafter transfer or I'eqQealh, any 
interest in the whole or in any part of 
any httuq.i or granfed estate in manner 
afnre»aid, and his heirs, auccoMora, and 
assigns shall have (he same rights and 
powers in regard to the tmnafer or 
bequest of the interest to which he shall 
have succeeded, cr to which he ahall 
SDCceed under such transfer or bequest, 
and shall hold the .same subject to the 
sarne rules of succession nx the original 
ialukdar or grantee, sobject, however, to 
the express term* ami conditions of such 
transfer or bequest. ”(Oudh Papers for 
1^65. page 86). 

Lord Canning in introducing that Bill 
observed that it only declared the 
principle more formally upon which the 
gram* were based and provided in detail 
for the manner in which the rule of 
primogeniture was to take effect (Ibid., 
page 81). But a reference to tbe Bill 
show* that clause (^) gave power to the 
holder of the sa>mi/ or grantee to vary 
tbe role of soccession laid down in the 
grant by the express terms and conditions 
of his transfer or bequest, and claose (4). 
which described the role of descent 
according to the law of primogenitare, was 
declared to be appircahle only to ca«e$ in 
which the bolder of the sanad had died 
without having traaaferred or bequeathed 
hia estate. Jt is .sigfti6eant that before the 
Bill was introduced, the question of 
aoccession according to the rule of 
primogeniture waa coasidered by tbe 
Secretary of State. Sir Charles Wood, wbo had 
teean while an oppoKonityof discossing the 
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mftUep personally with Sir Charles 
Wingfiekl. He comcoonieaUd his views 
to Loixl Canniufi: by a despatch dated (he 
17tli Acaost 1^61. The Secretary of 
S(ate, after referring to the difference of 
opinion which appeared fo hive nrir.en he- 
tweeo the Chief Commissioner and the G 'vern- 
ment of India, observed that he was unable 
to perceive why His Rxcellency's Government 
desired to ^ive the /aluk'tnrg a more absolute 
control over their estates than would 
have been the case if they had inherited 
them from their ancestors, and pointed 
out that this latitude of disposal, 
against which the Chief Commissioner had 
respectf oily protested, might prove an ohatacle 
to the accomplishment of the object which 
His Kscellericy most desire to realise, namely, 
the preservation of property in the hands of 
the lineal representatives of the great families 
of Oudh. — (Oudh Papers for l$6t, page 150). 
How far that despatch affected the pfdicy of 
Lord Canning in framing the details which 
He embodied m his Bill, it ia difKcult 
to say, but it is obvious that the same 
weight cannot be attached to the Bill as a 
contemporaneous exposition of the inten- 
tions of the author of the grant as the cnr« 
respondence preceding the grant, to which 
reference has already been made. Lord Can- 
ning admitted in hia speech on the Bill that 
in working out the details, the aim was (n 
combine the principle of primogenitore with 
other principles and usages traditional in this 
countr yaiiddeartnthe people.— (Oudh Papers, 
for 1865, page 92). The Bill was dropped 
after Lord Canning left India, and in the 
amended Bill which subsequently became law, 
it wes expressly provided that the rule of sue* 
cession laid down in the Act was not to lie 
applied, if the transferor bequest wa> made by 
a fafalrdar or grantee or bis heir or legatee to 
a person who would not have succeeded accord- 
ing to the provisions of that Act if the trims* 
feror or testator had died intestate, without 
having made the transfer or bequest. The 
taluMart desired that sections 14 and 15 
should be omitted from the Act, but 51r. 
Straehey pointed out that that was not aques* 
tion falling wUhin the engagements of Lord 
Canning. Those engagements, he observed, 
*were made for special political purposes, and 
th^ were intended to give cerUin excep- 
tional privileges to certain selected mdiv id Dale- 
not only did Lord Canning not desire, but 


it ieoufd re been contrary to hit policy to moko 
tke»e pririi^ei **»prtra^fr from fA /om*7»Vs rtf the 
ini Mar$ th^mccU'cs. If these sections had 
b«en omitted and a talnhdar to whose fami- 
ly the rule of primogeniture wm applicable,, 
lied sold a p«<ch of land to a shop-keeper, the 
succession to that Held woold have been forever 
governed by the rule of pnenogenitore, though 
the sQCCe.ssion toal] the rest of the owner’s 
landed and other property would be governed 
by a different rule” (Sykes’ Compendium, 
page 261). Mr, Strachoy averred that his 
Bill differed in no essential particular 
from that which had been intro- 
duced by Lord Canning in 1862. But 
wlieiher that was so or not, it ia obvious 
that (he rule of primogeniture was never 
intended to be applied at the time, when 
the MHmtt were granted, to persons to 
whom the estate might be alienated in 
whole or in part by sale, mortgage, gift 
or bequest, ai^ the provision that it sboold 
be applied to persons of that class if 
they answered a certain description, was 
not lutroduced until Act 1 of 1^69 cams 
into force. The Act does not, however, 
apply in (his case to the estate held by 
Akbar Ali Khan or his widow, Bibi Ilabi 
Khanam. in whose fav^nr alienations bad 
been effected in pnrsaance of tbe power 
derived from (he eonoif. The rule of descent 
laid down in the tannd also does oot 
apply, because (he intestate succession re- 
ferred to in that rule, implies succession to 
the intestate or urdispnssd of residue, and 
the word successnrs" contemplates persooi 
who had .succeeded on death to the 
intestate or undisposed of remaioder Id 
the hands of Akbar Ali Khan and Bibi 
Ha hi Khanim. (he estate was, therefore, 
governed by the Muhammadan Law, and 
tbe plaintiffs, as the sons of the daoghtere 
of Bibi Ha hi Khanam, are not entitled 
to. the asUle in preference to the 

daughters. 

It is unnecessary under the cirumstances 
to ennsider tbe other points raised at the 
hearing, but in consideration of the view ’ 
tak^n by my learned colleague, which, i 
if adopted, would necessitate the 1 

(.eterminatioii of the other points involved in J 

the rase, 1 would indicate briefly the 'i 
principles which, to my mind, should guide i 
the decision of the rights of tbe rival parties j 
according to the rale of primogenitor fl 
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Whew A pemo haa died leaving fteveml 
^oghtera, who areexcladed by inheWeance 
^ i^Q of their flex under the terras 
of the grant, and each of thcae daughters 
ban eeveral male iseuea. the seniorily is 
determioed by the age of the claiiuanH 
wprwpting the -eofor line. In Deti 
6*«pA V. Chan>hnhh<w .sVwpft (6) 
their ^rdehipe of the Privy Uoancil held 
that the rale of prinjogenitnre, nderreil 
to m thewno/f, waa the role of lineal 
^oogemtore. but the adoption i>f the rule of 
Imeal primngenitare did not imply (he adoption 
of the English Law of real property. Tlie 
nure correspondeoce repiNKluced in (he 
A between Lord Cannine and 

the Chief Comm wiener of Oudh reveals rhat 
the rales of primogenitnre snd 
were traated looaely in those days aa . 

wnrarlible terms. The rnle of g.fM.HnMni 
not, however, confllcf. in a„y sv,»v wirh 
«• rale of lineal priniogenitunv, for. as i 
ttowr, by Act I of IbdD, lineal desren Unts 
fiW in any ease the preference. There nra ( 

lu j? ^xoluaion of females under i 
we rule, bnt whether that r 

the limitation that 1 

^ descend on the nearest < 
?"f. »«oMing to the rule of prime. < 
y I probably owes its origin to that i 


‘ daoglilera, but 

•ifllh.?!! paternal rehitinna, the 

set dnoghtera by reason of their 

necessarily indicate the 
•ttachaa * f*'^»hility 

the different daughters, 

of ** determined by the seniority 

W *^p«- 

Abbas Khan, is not, 
^ descent oetate. even if the rule 

sea^ represent 

*Fhera ^here is no qiie.sfinn of 

s-?. ine an estate 
“rae line. The word 


not t Iversons Claiming an eatat 
'*slW‘ • same line. The wop 

of prioip- the ords 

. not eldest in personal 

. ... V fUtuffesknm (Id) and 


-7 ‘•ra/f^esA'zm (l-i) and 
S Cas. 429: 25 L. J. 
(»• ••) lOaij 7 W.B, «8; llfi B. B. 229. 


Lmo y. ( 10 . 

p„ui-l .,it. j ^ 

pirh.Mlu‘ w.e| x il'lviiip it the loeining 
w u.'ii ir raMl often b-nis will Uad int-i 
tfivK ,nut if we <1 > n ,t aemher that 
tho ruJ.* iji Kf i » (he meaning it hears 
vrdli r.'(..r-noe M the subject matter. 

L.MHiraiog cl lest* in a dispositi.m like the 
pi'CH.nit. in the .sense of oldest in ycui.j 
,u^^, appears u, me to reseinhk* the 
olwi vulrm of tho r| i«'« i„ (ho oM play 
who, in answer to the erupiiry, ‘Which is 
the Queen high oonst.i hie?’ ropli-s, 'Why 
(he talloxt linn, to l>e sure.’ and numerous 
illustrations might l>e given of iho use of 
epilhets generally bearing a particular 
ln*'.inl«itf. whirl) in rrfei‘er>co to another 
Mil.j*a*t have nlw.iys wlnK may be culled in 
one MMise. asrrnmUry nr derivative meaning, 
hut whirh, when upplied (on piirtlcolar sub* 
js<*i matter, enu only be mHlerstOMd in jiueh 
secondary op detav.itive sense", — Thcfhuion v. 

I'.iK Whenaex is pi'eferred priori, 
(yof line is not to lie disi^garale<l — .V/nVjHand 
y. Af^ip (15). Agha .Miihaniinad Jafsr 
is the ehlest son of (he eldest daughter 
of Akiiar Ali Khan and Dibl fJahi 
Khanam. and. tliongli his mother was 
excluded frt>in iiihehtaiiro by the ritle of 
descent It id down in the ni/i'id, nu disability 
to inherit the estate attaches to him. 

A daughter, being excludud from succea* 
sioM hy a mvtul, her sons would be the nearest 
heirs to the estate of their loaternal grand* 
mother under (he ^^hia Law, aJid if (he rule 
of descent laid down in the be held 

lo apply, a seleclion would have to be 
made from among them of the nearest male 
heir according (n the rule of primogeniture. 

A daughter, who is excluded from inherit- 
ance, is not nec^sarily disqualtlied from 
transmitting hl««od, and the rule contained In 
the *tsna‘/, esc lading females, cannot be read 
ae imolyiiig an cxcliishn of ovory mate of 
their lin*. An excluded heir is not in a 
worse position than adii>r|iiali6a(l heir under 
the personal Jaw, and an icapediment which 
attaches U> a per-ioji by reason of her sex, 
would not necepssrily attach (o one born of 
her if he did not belong (o th.vt sex and 
wa« otherwise guallHed. The diversion of pro- 
perty to persons belongingto the daughters* 


(141 (Iftai) 7 A. 0. l.’te. 

(J$) (lgS3) 6 A. 0. 10^ 62 L. J F. 0. 1, 
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line not worfld than ita diversion b7 aliens^ 
tion. and if alienation waa permitUd, there is 
no gpoand for thinking that the entire line 
of femalea waa intended to be exelnded. A 
cieaae which diaqaaliKes or diainheriU 
persons otherwise entitled roqnirea to be 
interpreted very strictly, and though the 
question id not free from difRcnlty, an inter- 
pretation which does not harmoniKe with 
equity and reason and favonrs escheat or 
forfeiture in the presence of an heir of tlie 
required aes recognized by the persona) 1 iw 
ought not to be accepted. The role of 
primogeniture determines the right to inherit 
with reference to the line and also priority 
where the claimants are persons of equal 
degree. The Aos^n/contnds the personal Uw 
but is not controlled by it, and the declare- 
tioo and condition of (be $4tnati, being part of 
the original title (u the property, ie, as pointed 
ou by Lord Shaw in Bakhth Hingk v. 
CAondra^Aon SingA (5), an essential part of 
the regulation of the ordinary law of the 
religion and tribe 

The «ppealS| therefore, fail and are dU* 
missed with costs. Theappellants will pay 
their own costs and those of the respondents. 

Appeal diVmiVied. 


PUNJAB CHIEF COURT. 

Second Civti. Arrest No. 707 or 1913. 

June 14, 1915. 

Prerent:— Mr. Justice Shadi La) and 
Mr. JasCice Leslie Jones. 

MUIN*\JD-DIN AND OTUEHS — PLAINTirSS-^ 
ArrgUANTS 
t'crms 

51UHAMMAD AHMAD and others — 

D B rEN DA NTS — R KSeOP DINTS . 

LimiWwn itf* </X e/IOOS), #, «y h’Mi*. 

(on. Parent ^ tnttrttf^Pro^ nt^$a^rif—Dehiti»f 
irtt4rft «n if in 

r4<tuctir» «/ if «0vr* timttafion. 

'to avoid tho bar o( litnitation is a a«i( fee (bo 
iteovory of nosey doe os a mortgage.de^ o 
plaistiS moot oAtablUb, pot only that there was 
peyoiest withiB IB yeara prior fo t bo data of (be 
ieetitatioB of ibe eaU, bac alio that there wa« either 
•n expreil intinalion by the debtor. or ptPufof the 
esietruce of oireumetancej going tv ihow. t bet the 
poyuent wae on aeeoont uf the inlcre»c on the 
poriieular debt eued m. (p. T8E, eol. 2.) 


In (be absence of cipreas agreement. deUtiag to 
imeieat in the books M aecoont, catmot be regarded 
as paement of int«rc9(. [p 78$, ool. (.] 

K^iliparo PutlamNM v. Uaddulti Tdfoyyo, T9 If. 
340 at n. 342. 6 M. L. J. 177 Warom Det v. 0af»ga 
Deri. 29 A 77$; A. W. }T. (1907) 263; 4 A. L. J. C28, 
Inferred to. 

Parmenta made by the debtor in rednottou of 
the general balance of account agaioii him. bcl 
without intimatiog that any of such paynooti wai 
In lie ai»propna(cd in satiifacliou of the isteroat 
(toe on his debt, do not amount to a pay meat of 
interest as such to save the bar of limitation, [p. 783. 
ml. I,] 

/fnamearmef Uf»tirh»tMd r. Jtftmhrbai, SB. 198; 
S"'jn P>/%enit Hinfk V. K^o>r/thiiK dU, 4 A. 6IS; 
A. W. X (i«S2) 114; 3A/Wnr v. Uaulye Seth 
Japt. 7 Til I. Cas. 7. n'frrred to. 

Sevrond appeal frura ths decree of (Us 
Additional Divisional Jodgs, Delhi, dated 
the 6th January 191.3, affirrging that of the 
Subordinate Judge, 2nd Class, Delhi, dated 
the V8th March 1912, diaraiaemg (he suit. 

blr. Mornao»t fur the Appellants. 

fUi Sahib Lain Moit Sagar. for the Re* 
apondents. 

JUDGMENT.— Thii is a euit for the 
recovery of a euns of money npoo a 
mortgage'deed executed oa the SOth of 
October 1895, and tha aole questioo for 
determination is whether ths suit is or 
is not barred by time. It is not dit* 
puted that the cause of actios arose )$ 
Jenuary 1896, when there was a default io 
paymeot of interest for three snecsisiTS 
mouths and the action which wsa brought 
on the 16th June 1911, is prima facie barrtd 
by limitation. The sole ground upon wbieb 
the learned Counsel for the pleintiils seeks to 
bring it within time, is that the mortge^ 
paid interest within the purview of section 
20 of the Indian Limitation Act, and that a 
fresh period of limitatinn began to mo froD 
the date of each payment. 

Now it ie a welLrecoguised propostlioo^ 
law that a plaintiff most eatiblieb oot ooff 
that there wae payment withiu 12 yeers 
to the date of the iostitniion of tbe eoA 
bnt elso that there was either au 
intimation by tbe debtor, or proof 
exietence of circamsfanoee going to shoffi 
that tbe payment was on acoouat of U 
intereat on tbe particular debt sued on. 
the preFent case, the accounts between^ 
partiee have been examined by the *o . 
Courts and we agree with tbe learned ^ 
skins] Judge that the plaintiffs have 
prove ibe payment of interest with*D 
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mokoin? ot Motion 20. It appe^iH that in 

the books of t<he plaintiffs, there is a (general 
acoonot of thedefen'Ianti in which the item^ 
doeoQ the mortgage and aUn those relnting 
toother traoeactione were *iebi'oI to the .n. 
PeHodieallf^ there were b>ok dshits un 
acooBot of interest which, we observe, was 
not paid in cash. It farther appears that 
eertaiD sums of money were paid by tfie 
debtora at different dates and that the plain* 
tiffs gave then credit therefor io the general 
aceoant. 

Upon these facts, we are quite clear that 
tbe mere debiting of interest in the books 
caanot he regarded as payment of interest 
[vide infer of in Knilipnrn PHUnmm>t v. 
ifrtdduia Taiauyn (I? and /)*m t. 

(Tango Dev' (2)]. Farther, paymen^a made 
by the debtor in redaction of the general 
balance of acconnt against him, but without 
intimating that any of aoch payments was to 
be appropriated in satisfaction of the interest 
doe on his debt, do not amoont to a payment 
of interast as each to save the bsr of limi* 
tatioQ Lseu Hanmanfmal .VbriVAemf v. /^o*i* 
ia4«» (d), 5«riu CiVn?/* v. fr6s*c-**ijVft 

(4*, and ^fahei-etir Pan>l't v. Bnuiy i .VutA 
Jana (5)]. 

For the aforesaid reasons, we uphold the 
dwision of the lower Appellate Court anJ 
dismiss this appeal with costs. 

... Appeal 

)!! 1? W. 340 at p 312; 6 M J. 177. 

(I) ^ 203} 4 A. L. /. 62H. 

jj) 4A.612; A. W.N. (18S8) n+. 

W 7 Ud. Cai, 7. 


MADRAS HIGH COURT. 
Ap^bal Spit No. 119 of 1914. 
September 21, 191 &. 

— Mr, Jaatice Coutts-TroUer and 
Mr. Jostice Srinivasa Aiyanimr. 

«• V. A. R. VELLATAM CHETTT aud 
O iaBaS-..DBFEK OASTS Nos. 1 TO 6 — 
AppiLLAsre 


^ tertue 

K. I/. 6. T. XULANDAVELUAPPA 
CHETTT— Pi.A>STlFr— 

B_. . , Rbsponoest. 

a^fitSaUHkoitni 

^ C5//p<l^>a of 

' ••fMua«iun'»a,gntOBiit of. 


A n, • .-‘Till > Djr<.*mvil 

•>»-*'ri*| <. i'vi of 

.u<* »y -r, .-io'. w H 

I '•Wf.'f i.» .jif„ or tUe 

if u oil U |.f|. t(,o 

d«».*r*i;.ia.rf lU,. I »r *|, 7si, c>l. 2.) 

So'itikiif 11 Oh.wTi* iiniili'.llv o'?c.'oif to 
ffiv.* .rhiij.r t.<i,rx u Uj< ,,.r.„t in rvnMM«nrim 
r*» lU.i ••JWiioo of outran h».'« l^ft uii.mUoi** “i hr 
th“ prQi]«cPKi<if. Jmi did not Qk a r.ilo of 

li'-t-KthM.in vlow of (ho untiihj of (lio hu^iuors 
of Cliotii''4, rl>o «>ohii.i.H wxi OMroi co>blo 

•i»4 rho w-i^ «*ftrirM M a m i*>oihlo h i; iimt 

a » r« in un<'r4( ion. f p, 7 kg. roS. 1 . 

Appeal against the decree of the Court 
of the Temporary Sabordinaie Judge of 
Sivaganga, in Original Suit No. 19 of 1912. 

Mr. A. Kri»hnn$ieniHi Ai{/nr, for the 
Appellants. 

Messrs. T. ff ing rrAer/cr and .i. Sri nivma 
AiviHffnr. for the He.sp'niJent. 

JUDGMENT. 

Cov I r^-Tftorff a, J,— This was an action 
hrnught by a Chetty agent carrying on 
business on behalf of lii.s principal in 
Lower Hurrea for soreetliing which may 
be dei”Cril>e<l as commiAsion. The circuia* 
stance in which this agent was appointed 
is in a document, dated 20th Jiinuary 
1907, which in what I understand to be 
an ordinary form of agreement betweeu a 
Chetty agent and principal. He was to 
go to a place called Letpstam and tronsaet 
boaineas as the agent of his lirm in that 
plaice for a period of three years for a fixed 
salary of R«. 8, (XX). He ^vee to remain 
there and transact bcairiess for a period 
of three years and hand over Che balance 
of capital and proffts left in bis hands to 
hia sacceaaor. These were the terms of 
the document. It would appear that in 
fact the principara buriness in that place 
had been faring very ill for a few years 
previously, apparently because of the 
incapacity of the preceding agent, and it 
may very well be that the principal's 
mind was (as he swore) that he doubted 
his ability to enable tbe new agent to 
embark, at any rate with rapidity, on new 
transactions and always had in his mind 
that bis doty would he to collect the 
ootatandinge left uncollected by his 
predece.'^^r , if he could be got to do an — 
i sny advie^tv If he coaid be got to do un," 
beoaose there is evidence in thi.s case of 
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tlie principnVs ag«nt at Rangoon who say«: 

"It the euftCom aoioogr XattokoUai 

Chettiars to iranafer to the name of the 
aucce^or soch outstanding^ aa he i% a^reonble 
to". The agent has saul in the b>x and 
on paper conteroporaneooaly over and over 
again that he went out with the e.xpectntion 
of doing ovdtnary money •lending lQ<intf!*a 
aa a Chetty agent, which is qaite evident 
from n letter dated Clh June 1907, which 
is the lirat letter that was written to the 
defendant hy the agent in which he says: 
'‘You said you would keep Ks. *i(>,000 as 
cnpitnl for the place, bat you have not 
as yet written about it even though I 
wrote a letter from this pUce. Therefore, 
you must write to thU place to enter 
that sum in the accounts and aei»d 
Re. 75,0U0 over that amoani so as to make 
the capital one lakh of ruiieea." What 
was that capital wanted forV Xo( tocrdlect 
old debts, bat for thg purpose *>r doing 
business with new clients. In ilmi letter, 
he also says; "W« iriUHt have dcu lings 
with good persons who luuy be oroniog 
voluntarily at a cheap rate of interest and 
in small suras. We must b]>u> i>e carefally 
collecting the old dues.*' The nfxt document 
is dated 3rd August 1907. Jt is fnim 
the principal to the agent in which he 
presses him to collect the old duo.s to the 
prejudice of other buain#as. It i« in 
effect an exhortation t » the agent tt» get 
on as fast as he could with the collection 
of the aums du* under old aecoui»ts. 

The next letter is KxKibit IX. whieli it 
a very important letter, dated |7th June 
1908, written by Udeyappa to the plaintiff 
in which there in an allusion to the 
question of oommisAion claimed Hy the 
agent. 1 think it is quite clear that at 
this time there was no biiiiling agreement 
at all as between the principal an I the 
agonb as to whether there should l>e any or 
what rate of commi&sion. He writvA to the 
plaintiff nlloding to his rluims: '*As yoq 
have now written severely L would s>*iid 
your letter home to the pririctpal and 
makj the necessary arrangements thcrefur. 
Our principal is not one who cannot 
!•«•>< ise the situation." and then lie says: 
“jfoa have now very severely written in 
your letter ihet you are vory snx>r>us 
about it and that yoa cjuie liere only for 
profits and good oaiue and not io 


consideration of the pay; therefore. I ehall 
write to the pnncipil as per your desire and 
have the thing settled as p^r yoar desire. 
Do not be anxious about it and 
make arrangements nece'^^ary for the 

collectiniH.*’ D'tes not that amount to an 
intention on tbe part of Udayappa to 
write to the principal for payment of the 
commission dae to hi ii? I certainly draw 
the cortcluiion that he did write suoh a 
letter. It is an undisputed fact that the 
princip.il has not chosen to produce it. 
Ineamucb as he has not pividaced any of tbe 
corresp'indence between himself and hie 
agent at Rangoon, we are boupd to 

draw al verse inference against bim 
wherever it IS clear that the prodootiOD 
of (hat rorreapondonca would throw light 
on (he c.ise. At that time, it is clear 
that no binding agreement had beea 
come to and it was not come to until 
a ronsrdei'«ble time later, itecause, as late m 
3rd Septemlier 19*.)^, plaintiff write.s to tbe 
defendant and says: '*NVe write to yoa 
with the intention (hat we may ask what we 
want. U*e are persnna who have come de- 
pemling on you. ]n many plargs in these days 
they are settling commission beforehand 

for making collertions. Vai V. B. has 
arranffe<l for commission for the partner 
of Pakke. As some prciviecon has been 
made for ail per«<»ns In this manner, we write 
to you often ami often and reqaest yoo will 
similarly make aome provision for ne who 
have been depending on you." In tbsee 
cirrunistaores, we may rightly draw tbe 
inference that as late as (hat date, there 
was no binding agreement between these 
parties, althcmgh pressure to induce tbe 
principal (o agree to xnmethiog had been 
going on for a certain period. 

The next document is also an importaot 
one and is dated 12th November 1908. 
It is another letter frora the plaintiff to 
(be defend‘«it(. There are two requests in that 
letter. One was a request for extra hslp 
from the defendant on the gpocud that 
the work of Collecting the ootstaediog* 
had become so arduous (bat it was 
impossible for one man to cover the 
ground. The other request was to have 
his coiumiasion settled. He says: 
must coiuiiief wtdl abme the fact that 
I colleci«d in')uey after much difficol^ 
and write to me ae to what 1 am to 
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fop my commiMroo. f vpite to yon v'ery 
mcflh and roqnasf yon to realise the f*ct 
that money has to be collected only afur 
maob hard work. If yog |i*ve no mind 
to give commisaion, it will be a pood 
thing fop yoo to aeod a man for my 
place at the end of the second year. 
Ion rnnat send a mao like that *’ That 
» » -Utament on tbo p.r6 of the pUintiil 
th»t be W»s dome work which he liad 
Mt contrMua to do and that nnleea 
MKlemeot waa come to with regard to 
the «te of pemnnemtion ho wonld give 
dp thehMmeM The ne.t communication 

to thi. letter and elec another which we 
'■•ve not He a.;. Im will «„d , 

toT a . '* ‘newer 

wriU^ ‘® “* ^ ‘I"-"’** 

rt V.e* 

Xoa mey foil Udayappa aboot K V s 
Beyond that, there i. not 
4 Ztrf '“'“"'“'on »nd not 

tW « ®'“"‘ ‘'’® Pl‘intir. threat 

to ~i'h 

to U relievl^ '■’““"s'on he wonld demand 
reap Af»! ««ond 

a^rwT/^ letter, the 

^C*nleint!ff “ “P ‘ P*"®^ 

Perirf o? h™ °' •*“*iPn of tlio 

«am In on the ies.ieof Ihia 

“10. Exh bft p'*‘ I'?"' ■'“'y 

*0 ‘h* de end.ni 7'“*" P'‘‘"i« 

‘tonble h« I* T* ^ 

thinaa hnv? 

Wngbt to SBAif »tisfactorily 

who'V”?5 « this. It is 

fok«. U ?®“H^*ve. considering the peioM 


'•••a. in sue peio» 

Exhibit D M 

•Win wiitJ:’ ‘'‘t ***> fogost ISW, he 
iiiet yon wbh'm written formerly 

'oUMting ““ 

*" *5'® Pemon wh^ v^?/ P“‘"*- '''o'* 
t'fiWdiDg to fh reward well 

ifho w^nW ^ am a 

object Th With 

paioe » T all the work Ufcmg 

* >Mep from these tvvo letters, 
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ren-aril he ap.,„ ^ , 

1. ’ r? "P ''^ P'ointilf wax 

from fl '"'’‘.‘'‘'••'»;'’PP» "lio hnd notbovity 
from the principal mi ,|,e n.nttei- nnd that 
Ldayappa setile.I .vid, him that he ,li..ii|,| 
set 5 per cent enruini.wlon. 'fho trained 
Sulwrdiiiale Jmlge dislwlieveil thi< story 

ami found that it «a, not pravcl that 
Ldayappa and plaintiff „ver e-.le.e.l Inin 

‘'n* ■Igri.eiiiei.l; hut he tliida 

that there was s.»me uiuler^famling hel wceu 
plaintiff ai>d tdHyanpa (hat *orim rommisHion 
woo W be paid, ledsyapp.-, i„ his <lcpofti(jmi 
Mys that he wp.>fo to his pririripnl about 
the soum^js duo iiiid he replied that lie wtmld 
not give«i«<TM# h.iving regard fo what pccihfo 
were talking aJ-mt. Whnt the priocipal 
meant, in my opinion, wus that he would 
not give him a (ued rata at perrenfoge, 
but would give him something ns pomnnera. 
tion in rvKpect of the suns lolJectcd from the 
old debtors. 

That being so, (he ((uestinii arisen whether 
thin ttouJd conMitute in law uu crifoirMble 
contmet. Heliancc was plarcd for the nppel. 
lanfo on two ca5i*H. VV.yhtr v. JUfw^r (1) 
ami HoUrU v. Smith V>). these caae«, 
rt ws.s held (hat h pmmise to pay ie« 
ward to ile^rving persons, may he ennatruod 
in certain circu Distances with cerUiii form 
of words to mean: "l may or may not 
give anything. If 1 do give ^nrnethiiig, 1 
will give exactly what 1 deem right. ' On 
the other hand, (lie other side iHied on 
the esse of v. FM* (.J) where 

slightly different vct»\\A wero hehl (•> menu: 

£ will give yon oouiething, though that 
something niuat he rfctermiriwl later,** The 
dividirg line may be different in particular 
cases. The principle is quite clear. Is 
there an uixiualiHed contract to givo some* 
thing or is the option of giving anything 
at all. left to the diacretion of the pro* 
posed donor? I do not think there is moch 
to be gained by a lengthy discussion of 
the cases. It is a matter of construction 
on which different Judges will take diffoi'* 
cut views. The view X take of the contract 

(O (1919) 1 M. A S. 390; 21 n. I(.«31. 

fS) (18d») 4 It. £ X.3l3j L. J. Ex. JCl; lU B. 

B. 403 . 

(3> (IS99) 0 M- A W. II h 8 It. A X. 84; 8 L J 
Ls. i80i 3 Jur- 081; I5I E- R. VX 
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10 fin* case is Omt it cau 0T1I7 be conHroed, 
rognrtl to the cucQioslances, aa an 
miJerlaking U* give something. I fee no 
express contract in this case. Mi*. Krishna* 
swami Iyer, Vakil for the appellants, 
contended that there cannot be a contract 
and that ^Te cannot find it in the pleadings, 
issues, letters or depositions. I have already 
said that I think it can be found by dili- 
gent and patient study in the pleadings. 
U is rather disguised. It can be dug out. 
What 1 do Hiid. is this. It is in lerms of 
the judgment of the learned Subordinate 
Judge in paragraph 11 of the jodgroent, 
where he specifically 6nda an implied contract 
to pay something to the plaintiff. He ia 
inclined to find it in the depoeition of 
Udayappa which I read. He as.su mes that 
having beard from the 1st defendant that 
he was going to pay plaintiff a percentage 
in the prnHts, Uduyappa must have told 
the plaintiff about Hat his request aihI that 
that knowledge or conversation implies a 
contract. Dut 1 would base my inference 
as to the contract on a slightly different 
ground, The silence on the port of the 
defendant after he received the letter of 
the 12th Kovember lOOd, would itself con- 
aiitute an implied agreement to pay some 
rate of commission tn the pleintiff if he 
consented to go on with the work of collect- 
ing old debts. My inference as to the C0D« 
tract is also based on aiwther groond, name* 
ly. from the uncontredicted letters, Kxhibite 
P and K, in which the egent expressly states 
that the principal had given an under- 
taking tu psy him handsomely, coQple<l with 
the fact that no letter is produced by the 
defendant of protest that this was not a 
true account of what he wrote. Mr. 
Erisbnaewaoii Iyer argued that it is void 
lor want of consideration, because by the 
terms of the original salary ebit. the plaintiff 
was bound lo know that there was no 
consideration for extra remuneration. 1 
think hie argument is fallacious, be**aase 
though it may very well be that the 
expreesion '*trans«ctiog business’' would 
cover certain iteme of eollectioDs, they 
would only cover such Hems of collectiooe 
as the agetit agreed to iako over. Traosact- 
lug busiuees in law, cannot be held to 
cover oases of coHectione only and no other 
bueioeee at all, especially having regard to 
the known facts of the business of Kattukottai 


Chettiex. In view of the very nature of 
the duties impeded upon the plaintiff, there 
was ample consideration for extra remunera- 
turn. 

This disposes of the case and there is no 
need to go into the question of onetora, as 
the only point urged is as to the contract. 
As to the qaantnro of remiineratioDi the 
Subordinate Judge has very rightly come 
to the conclusion that 5 per cent.* is a 
reasonable amount and I think his decision 
should not be interfered with. The appeal 
fails aud is dismissed. Each party shall 
pay his own costs. 

SniyiVAU Aivakuas, J.— I entirely agree* 

Appeal tiimisteH. 


MADRAS HIGH COURT. 

ArrBAL Soir Ko. Idb or 1914. 

October 6, 1915. 

Frfsent : — Sir John Wallis. Kt., Chief Justice, 
and Mr. Justice Srinivaae A iy anger. 

A. BHAHADWAJA MUDALiAR-^ 
DsrexDAXTHo. 1 — ApritLA^iT 
reriue 

KOI.ANDAVBLU MOOALIARuhor 
KOLANDAVBLU KAICKER shpotbsss^ 

PLAlSIim ANU Dekbndsnt No. 2 — 

Rksposdbkts. ^ 

n^HftrucliQii vf^Lfgttc^ ttertt ^ AVw 
9<T», ttItH/tfr Ji»' wmfrrlniHtg—kfigliihrulttV 
c^nttmeiiQn. or*, to inifo of ffi*^* 

ojr/cotru^iaro— U’tr^ mh’JiVy qf. 

A Hindu sgrii’uUuriit bvqucutbod to his fathers 

aistcr's oocond lun acivs of good irrigated 

laiMie” atid diod Imving behiod Mm 19*40 

tuswonng lo that OrsrriptioB. The logsteo oie® 
before ho gut t ho bo<|uest and bis hoin 
mlduary lefoteo for pussoaiion of »i* avros aad fw 
iBOenc pruriic. Tl*v residuary legatee vouteodsd tbv 
tko l^ey of six aoies waa void od aecooGt a* 
uarortaiuty: . 

Htf4, that tbe legacy was not void on eceooBt w 
ueecrtalbty and that tbo intontiuu of tlie *^***“^JIf 
gaiberod from tbo document, was that, ia the 
of agrceineat, tbo lands in (jiieitioa should to 
tiottod by the Court and six acres oat of tbs 
acre* allotted to the logateo who had a 
iotenrst in llivmasa tvDant.iu>coBiiiioD nioog * . 
tbo pcaidwarr legatee. Cp« 7®®^ T* ^ ^ 

Per ITafbV, C. y.-Eogbsh rules 
TVills are too artificial to apply to tbe 
Hiada ngriciiltnrists. [jv W»7, col. 2.] 
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' Perar«u«fl /.-A W«J i» n« roia f.ir 

uc«R«iAe; oolau it i, utlerij iopotublo nai 
A Be«iu(ig apoQ it. [p. 788. col. 2 ,] * 

Appeal a^aiost the decree of tJie Uialrid 
rtf North Arcot, in Or igri»aj Sait So. 9 
of 1 91 3. 

Mr. G, 8. Ifamofhviiira Ai'i^r. for the 
AppoiJant. 

• Meaare. $. Snnii'a4fi Aiyatt^nr arul (* I* 
AMn^4afrn#ft»a Atyar, for the Kesporiilnit^. 

JUDGMENT. 

Walus, C. J.— The Jejmey in this case 
jaof ais acrea of good irrigated H,tnju Ut^U 
in the village of Pudor. Aasomiiig that the 
Wfacy la out nf the nanja land a owned by the 
mt«tor» the Will doea not wy wbicli of them 
we legatee ia to hax e; nml in RnglaixJ sorh a 
beqoeet woold hnye been held >'okI for 
ODeertaujty, but for (he benevolent mle of 
eonatniction (hat the teatitor i% intended to 
^avi left the choice to the legatee: Tnpity v. 
Atfyfe/^ U). Bacen'a A bridged til k Klectmn 
A and the other authoritiex referred ti» in 
Aerepenajami Grommi x. Pxrt>ttl,fimU 
WroBwn* ( 2 )^ where the rule wns applied and 
reasojia for reading into 
We Will something that iatiol there, dr. that 
Wi« legatee should himself make the 
iiUction, was (hat without eocb a pn»vision. 
Me legacy was reg.irdeil as Ud for 
un^rfaiaty. In the present case onfortn- 
the legatee died without making the 
and the accepted view in England 
^ttld appear to be that the Will cannot be 

allowed to make the election in the 
™.A u without having 

naae it. See the old authorities cited in 

Z^u I Tills. Kleclion C. That 

be eqojvalent to reading it as a bequest 
« aiK acres to be elected by the donee and 

V- MerthnU (d). 

1 power of election 
naiu.^i*^**' his heirs orasaig. 

as^b* 'Tu Ihis disposition offended 

Ihpi* *k against perpetohics, but 

hel« of the beneficiary and of his 

an 


hi j til by the beneficiary himself in 

teditta would be supported. The same 

^ ii” 

W> (1910) 1 ir.Tt. 220^ j, 


rules weie rcjogiiised and applied in Sodll 
DnJktrg Uuute^f v. ©cMr// (4). These are 
artificial rules (o apply to 
the >> ill of a Hindu ngriculturist who was no 
doubt famili«»r with tln» ordinary prrtce*o of 
partitioning lands hy tho Court in a partition 
suit, ami 1 think it jouch iM(ij>e likely that hi» 
intention vra** that in (he ah^onre of agree- 
iiienf, the l.aiuU in qurstioii should be 
pni-lilioncd by tin- Court than (Ija( the legatee 
shoqia be left lo make a selerlion for himself. 
In thi:« view I .see nosiilBeieiit reason why the 
Cciort should not give effect to (he testator's 
inlentiV.n by partitioning off and allotting (o 
liMn Unil of the nature and evtent indicated 
in the Will nut <*f the land left by (ho 
te.stator and I concur in the nr<ler propo«ecl 
hy my learreil Hrolher. whose indgirieiit 1 
lia^e had (he advantage of reading. 

r>KiMvA?A Aiv^.nuai., J.— This appeal rnisca 
M question of Mime dilKculty on the con- 
struction of u clause in the Will ofone Dhaim- 
koti Mudalmr. The claiKu in question veudu 
thus: 1 give to my father's ais(ev*H .-evond 
>i»n. MurugesA .^ludaliftr, my big Inmise 
at Tirnvuniinrinilai and also f>i \ acres of good 
irria'sted Hoiiju lands in (bo village of rndnr 
in Art' >t Taluk and also give him Rs. 3|000 
witlnint any restriction from me." No 
question arises now* as to the be<iucst of (he 
hou>e or of the legacy of Hs. 3,000. 
Murugesa Mu<laliar, the legatee, in dead und 
his sons are the plaintiffs in this suit, ft 
appeals from the evidence (hat the testator 
had, besides other lamls, 19'40 acres of hind 
in the village of Pudnr which answer the 
description uf go^nl Irrigated mridu lands, 
through all of theiu are not of noite the 
same quality. They are the lands described 
in Schedule N to (he plaint. The plaintiffs' 
claiis six out of (he l!i*40 icree and state 
that the l-t defendant, who is the resi- 
duary legatee nml also executor by implica- 
tion. has failed to put them in posses.^ion 
of the .eix acre.' and they ask for u deciee 
directing the 1st defendant to deliver pus- 
seicsion of six acres of good irrigated ijen;Vi 
laDtl^ ont of the If Schedule lauds in Pud ur. 

In the Schedule, there is a uotesiatiug that 
items 1 to 16 measuring 9 acres 2 cents are 
good irrigated lands and that plaiiiUlTs want 
0 out of the 9 acres 2 cents. The 1st 

U) (t90i) 2Ch. &S3i? L.J. Ch. 652i $7 L T. 
19 b 50 V. .U. &AO. 





dereiuiniit plejuJed that he never objected 

tlie taking their pnHion of 

t)ie ^ai:cl»t in Podur bef)tteatbed to 

tlieii’ fatbei' and timt lie waa not, therefore, 
liable for mesne prolita: ami aIao proceeded 
tu Uate (hat the provision in the Will xvea 
vague, imlelitiite and uncertain. And that 
the plaintitTs hud to make their selection 
fiom tbo whole of the lomlA in Podur village 
posAesAcd by the testati>r, and not solely 
from the 11^' 10 acres (paragraph lO of the 
written atatemeut). At the 1st hearing, the 
1st defendant detinitely gave up the 
contention that the devise of the >ix acres 
was viiid for uncertainty. Judge's Xotes 
printed at page of the printed bonk.) The 
only iiuestion then that required delercaina' 
tinn WAS whether the plaintiffs were 
entitled to 6 out 1040 acres or 0 out 
of the whole of the extent, the particular 
six acres being determined by division and 
not by selection. The District Judge in 
tho Court liclow* haa, however, held that 
the plaintilTe were entitled to select six 
acres of land out of the lands belonging 
to the testator in the village of Podnr. 
The tst defendant appeals against tho 
decree and rnnteiMls that the ]«gacy of six 
acres wus void for uiicertaiuty, and the 
hrst question is whether there is any 
uncertainty as to the subject 'mat ter of 
the legacy. 

The Will is in Jilnglisli; hut it in clear 
tliui tbo te»tut<ir w’aa not ahlo to express 
himself Hccurately or clearly in (bat 
language. The lands wbicli are given are 
ordinarily cultivable landa. Their extent 
ia certain and their locality immaterial, aa 
tlieir value does not depend upon their 
situntion as in the case of bouse sites. 
There is nothing in the Will to indicate 
that the testator intended the legatee to 
select any particular six acres he desired. 
U seems to me that the testator hsd no ides of 
uoy selection by the legates. In cases, where 
out of a number of distinct articles or proper- 
ties some are bequeathed, it is obvious that the 
testator most have intended the parficelar 
properties to be selected by some ooe 
whether it U the legatee or the executor* 
as for example* ooe out of the several 
faonses or so many out of the bnr>es in the 
testator’s eUble. If again, the devise is of a 
certain qaagtity of Uud at or aear a parti- 


cular place, ae for example, twenty acres of 
land near a house or surrounding a honse, 
then pvesunjnhiy the teetstor leavea 
it to the legatee to select the particular twenty 
acres. St»aUo when a testator is possessed of 
lands of different descriptious as pasture 
lands, building sires, garden lands, 
forest lands and cultivahle lands and if 
he gives only a parti‘'nlar ex tent, a right of se- 
lection may be implied. In the case, for instan- 
ce, of cash or commodities, there could he no 
doubt that a legacy of a particular quantity 
means a fraction of the whole. In the case of 
land.s which may not betll of the same quality, 
ilie lesfator’s intention may he to give to the 
legatee, a right to select a particular quantity 
from out of a particular locality; that ie a 
matter of construction. In this case, the 
lands given are ordinary cultivable lauds 
and there is no reason to supposs that the 
testator made any difference or had any idea 
of difference with reference to any particular 
place or locality. 1 think the reasonable 
interpretation of the words used by him is 
that he intended to give to the legatee that 
fraction out of the total quantity of land 
which would give him the extent specified in 
the Will- It ie also clear that the teslator 
intended the legetee to have the six acres of 
land immediately on his death. If tbe 
testator intended that the property should vast 
only on a selection made by the legatee, the 
Unguage used by him would have been differ- 
ent. We should, 1 think, construe the Will 
so M. if possible, to give effect to the legacy- 
"The modern doctrine", as .stated by Jsssel* 
il. R., "is not to hold a Will void for uncer- 
tainty unlrse it is utterly impossible to put 
a meaning upon it." In rt /?e6orff; 

V. RtJ^rfs (6), 1 am, therefore, of opinie® 

that the legatee had s vested interest 
in six out of the 19*40 acres as a teoant-ia* 
common along with the residuary legatee, 
and is entitled to division by mstesaud 
bonods of the 19*40 acies. and have au 
allutment made to him of six acres. He 
1 think, also entitled to mesne probts of 
lands ff>r three years prior to thebuit as claim* 
ed in the plaint. Subject to this modificatioof 
the appeal ia dismissed with costs. 

The memorandDin of objections is alloived' 
There will be no order aa to cost?. 

Appeal durnist^a. 

(5) CJMl) Jg Cb. P. 52K W L. J. Cb. SCSi ts 
T. 460. 
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CALCUTTA HIGH COURT. 

SicOMD CiUL Appeal Ko. 304 y or Idia 

July 1315. 

TftMPftls^Jnrkice Sir Aaatoith 5IooLerie«, Kt.» 
Mr. Jaaticd Deaclicroft. 
XRISHNA NATH CHaKRAVARTI^ 
BercKOAKT — A ppcllant 
i'trtui 

MUHAMMAD WAFIZ—PuuxTirr— 

RespoxiicxT. 

Uncord nnd Aini 

iUtnUaU not ffcitimf Jnii 

ProrMmjr (J.r I* 
Ira),#. 107— CWnuW CpHrt, finJiMUS < 
flanu*ifr/»d« tvhUw ih Ciitl I'kir. 

locffderto mako Oio priiicirUe. tbAi 'hr nsrU 
oaUurtl tenant wlio tMvrt upon Umi aii«I hnM* 
jB'fer a */o<ro pro^i^tor /.l^, U mutual to 

w twatod M mryn#, ftltheiijrh (lie /«<•#.. pro. 
pnelor tt «Dlise(|Doiu 1 y proveel to \n* iM>t rh*' rrnl 
o^tp* nraikble in iKo caw of o I«r«o, >i i* i>»«cuimI 
u loMor ahouW lie in pon^oioij nf lUf 

I # *• M'" lau<ll.vra ami tUt iu 

fowl filth lio almiild ba^i? iQtlurdsI inio tli.> loml 
a eoltivator wtio ima acccprcd the Aritlomenr in 
f®odfailb. rp.“ 9 ft col. f.J 

Whw. a loiMO took liJa koto from a r»rr*.M, 
«oliAdiio htk to coDfer OR Uiin a ml he never 
<«aJnod j arid ICO I pn$%CB»\nn of the Ivn^rd w,i**rty 
Wt wi^ OR iKemlier hand, in arkni]Kjnjt to take 
poWM kQ, rciKled by n ro whom tin* koMHl 

P»P«7 hnd aircidy been p/dd in ctvcutien r.f 
tdiwo a»ln« rbeloMoraiMl where op lUero-nlt 
« artmlnal preoeedlhr. kken bv the imrclia-er. 

under wetion 107, Criminol Ppocclnre 
Iba knee oot bovin; been fouml in 

r!fk. . that lie 

interfPM with (he poi.e^.lun of c In* pnr- 

lUk? ••PtAbIkh Ilk niktred 

circumPtAnccA the le«ftee wn« 

n^fl ‘I* ^ ‘"J*!**^ "• [l*. WO. rol. ».j 

ofAfiua * Criminal Court on the r|ae*iii>n 

in cvkkjicc ion civil pro. 
S!J?i 'r' l»<-w.pkm of the 

dimoto^!! '»ore, what the land in 

tTwo.roVlj* *** ootiilca to pnawnion. 

W; HD I. A. 84 (r. C.), « C W. .N.3fhl, foll.ored; 

Additional 

7»h Myman«i.nfh. dated lha 

8rf wvaMiDH that of the Munaif, 

]^12 ^ dated the 20th of Moy 

the Appel- 

Chavdkvrv, for the 
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.1LDOMENT. — This is an appeal by the 
aefoiKhiii III a %n:l for recovery of posses- 
eion of hi id on <?eo|;iriitioi. of title. Tho 
dispote<l property Monjod to one Tarhaty 
Seiikar Pnniley whnae intrre.st therein was 
lerminatcfl hy a sale in c':oe«tion nf a 
decree held on the .September IPIO. 

On the 24tli Nnvemlwr 10i<\ the platntliV 
took a lease of the land fiv.m J’nrhafy 
Sanknr Pandey and. in hU nwii WiM.U, 
went to fake fx^^es'.Min. The result was n 
dispute with the defendant whjVh culminated 
in a prr*ce<Mlinff niMler section 107, ('nniinal 
Prorwlnre Code. The MngiAtrnte found on 
the22iKl March I Oil. that iho tiefcndnnfc 
(then coijiplaiiiarit) was in pov'iession nml 
that the acraseil fnow plaintiff) was likely 
to cnruoiit a hrvrich of (he peace. He 
coji^uontJy dirvrtrd that (he plaintiff 
Ahoiild lie IkiqikI down and shoidd execute 
A Ixmd to keep the peace for one year, on 
the 15th June 11»U. The plaintilT instituted 
this suit for declaration of liii titio niider 
Mie lease from Parbaty Saiikar Pniuloy and 
fnr iwivery of possesHion. The CourU 
lielow, hnve Concurrently found that the 
lessor of the plaint iff had no subsisting: 
title on the day the lease mms ffranted to 
him. Uni while the Court id first instance 
held that (he pliiiiitilf had acouii^ed no 
title under the lease, the Subordinale Jndgre 
has come to the rmnchisjrrn that the principle 
of the diKiaion of the Kull Reoch in Dinad 
W Pukrrt<ki' V- Kofn Pnitnftnik (1), is 
epplicable and that (he plaintiff ia entitled 
to a decree for possessiori .a.s against the 
defendant, who has fnilcd (o c.stablivh any 
title to the property. Tlio question for 
consideration consequently is, whether thi$ 
ease is governe<l by the principle of the 
decision of the Kail Hench, naruelyi that an 
agricultural tenant who enters upon land, 
whether it be lirm or alluvial [Nand'/ 
A' a mac AosA^r V. Bnmnudi Gayow (2), 
.VaM ffny v. yundn L>if Ouha 
(H)l, and holds under n dc/aefe proprietor Wi a 
,4de, ia entitled to be treated as ra/yaf, 
although the dc/aefo proprietor is subsequently 
proved to be not the real owner [d nicer 


{!> » C- 7C«, 

{■2) 2dC.fl7l. 

{$) 86 Iwl, Cav. 977j 10 C. L. J. 60.i; 18 C. W. 
1806. 
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KITH V. HUHAilUAD ^AFtU 

TToss^in V. Shto Sitha9 (4), Zoulfun Bihte v. 
Kthlhiea Prosunno CKunder (5)3. 

Ad WAS pointed oot bj tbU CoarC io 
tlie case ot Impend ra Norai'n Bk»Utach<trift v. 
Pratap Ckunder Pardhan (C), this principle 
is an encroachment upon the ordinary rule 
of law that a grantor is not competent to 
confer upon tike grantee a better title than 
what he himself possessed v. 

f!"bt'rdhan (7) 1; an<l the Courts have 
lepoatedly ruled that the doctrine nlu^t be 
cantiously applied acid is not to be extended. 
Thus ill SfinriMP Ihg* M'ludol \\ ./ci^pesve.* A’oy 
(:^) und doiialf Afi v. UukituddiH (If), the 
Court I’ofased to apply tbia doctrine to 
lerait lands. In itadmi Mohun Singh v. BaJ 
Kish ori Ktf maa ( 10) , t h e C oart refused to a p pi j 
t he pr i nc i pie i n deroga tion of t he ro le of h’s psn • 
dsns. AgaiOf in Kmi •Vcw’/ir Khmia v. If aw 
Jadn P<(> (1 1}| Psarg Mohun JUnaduf v. Radhica 
Mokiin flnsrn (li2)i I^pendm Kftrain 
chorjee V. P •ft/ lip Ch under Panlhnu (d) the 
i'ouH refused to apply the doctrine t«i cases 
where the landlord was not in posse»sion in 
good faith, and it cannot now be disputed that 
want of good faith either on the part of 
the lessor or the lessee, m\kes the rule id* 
applicable. This accords with the decision 
in Tepu }Sakammad v. Tefayit Mahtirnmnd 
(13)» that in order to make the principle 
applicable, the lessor must l>e the dc fnrtn 
landlord in posaession and must have 
placed the lessee in poaseesioii of the land. 
This does not in any way conflict with the 
cases of Atnl Rishi v. Lakshmi .Veram 
Ohose (14) and Oidam Punja v. Hurith 
Chundsr (15^ where the lessco was 
brought upon the land by an ijaradcr for 
a term who had authority to eettle the 
land with cultivators. We have consc' 
qaently the position that in order to make 
the principle available, it is essential that 
the lessor should be in possession of the 
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19 W. K. ass. 
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I C. L. X 803; 9 C. W. X. a7l. 

17 Tod. Css. h 17 C. L. X 3M4 
34 C. JOO; 6 C. L. XaO; II C. W. X SQl 
S C. L, X 9; S C, W. X- 315. 
tS Ind. Cm. S16; 19 C, \Y, X 

8 Ind. Cb# 41“{ IO C. L. J 05 
17 W. B. 662, 


disputed property ao de fach landlord and 
that in gooil faith, he should have inducted 
into the land a coltivutor who has 
accepted the settlement in good faith • 

Tested in the light of this principle, the 
plaintiff has no case. It is clear that he 
took his lease from a person who bad no 
title to confer on him, and he never 
obtained juridicol possession of the disputed 
property. When he attempted to lake 
)»os.ses.sion. ho was i‘esisted; the result was 
u criirtiiml rnse in which it was found that 
he was not in prwoexsion and that it was 
necessary to bind liiiu down to keep tbe 
peace, so that he might not he free to 
interfere with the possession of the 
defendants. In a case of this description, 
the principle of the rule in Binad Lol 
i'cilmflii* V. Knlit Piamamk (I) can have 
no poesible application. 


We luny add that it was jointly soggest- 
etl that no reference was permissible to 
the tinding ot the rriminal Court on the 
question of possession. Uut in view of tbe 
decision of the Judicial Committee in 
Vinnmoni ChuirdhrfiHi v. Brt'Jo .\hhini Choiodh- 
rent (10), it is clear that the judgment, 
in the criminal case was admissible in 
evidence to show what order had been 
made, who the parties to the dispute were, 
what the IaimI in dispute was, and who 
was held entitled to possession. Uut, eveu 
apart from that judgment, there ie suflleieDt 
evidence on this record to show that the 
plaintiff never obtained auch possession 
of the land as would entitle him to claim 
the statue of a raipat although be bad 
taken eettlement from a person who hod 
no title to confer on him. Indeed the 
deposition of the plaintiff uhowt that it if 
not his case that he obtained the requipit^ 
possession. We must bold accordingly 
that the plaintiS has no enforceable claim 
even as against' the defendant, who has 
failed to e.siablish hiu alleged title. 

The result is that this appeal is sllowsd, 
the decree the District Judge set aside 
and the suit dismissed with cosU in all the 
Co.irts. 

Apps^I uUotetd. 
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XA9TCB1 AIYAKQAV P. QUL4il OQOCdK 

COURT OP THE BOARD OF REVKNirE 
MADRAS. 

Sbcoml^ AppeiLS Nos. 53 to 5S or 1915. 

November 3, 1915. 

Prp<fn^:— 5fi-. Cieff^» F. M. 

V, KA8TURI ’IYANOAH axo 
PUJNT>PP«. — Ari'KLLAXTS 
r^rmt 

Sail'd GULAM GHOOSE SAHIB axd 

AHOraKK — D£f»NI»AKT« — Rc'ifO VOSNTA. 
Uadw L*in4 A'f (I of JOOh;. t. 

—OfQnt of ^hoit 4t liwim 

Wh#» • villaKO ffrantod .« nn inam miiKvr 

M4M And rgwfiMM’ Uftldinf?* And ^Mkiioii 

li whether the villaf?e e« n whole we« irrwiiied 
Mtn mnw orool; d portion of ir. the fun rlmt i( vae 
(mlodai n whole mam vllla^ m the SHik«ni<‘n( 
kiul the Tleveiiiio AuthuririoH rbeui»t>hi<9 iiuoitilr 
rwognized U oe uk‘K ian rlcnr |iriM>f thar iIh* nhek 
rflle^wAH gmntcd Aenu mtim mud i» an *VMale 
withio tiM atMBlnff of Acl lot lOOS ft* **•>•. e<d. 1] 
Swond appoaU d^inst thv decision of the 
Collector of Trichinopoly, in Appedl SoiU 
Noe. 1 to 6 of 1915 (under Act I of 1908). 

PACTS eppear from the following Jodg- 
Eoent of the lower Court:— 

^The let ieeue in this ahH le ee follows: « 
Whether the pUint Unde form «n ttfnfo 
within the meeniog of the Act 1 i>f 190S?'' 

The feete ere that the vilUge of Tennur 
which eoneieted origmellj of (i) 153 and 
odd lievnrVi— the major tuam concerned in 
the present suit, (*V) 160 and odd kevniet 
*iaade up of 21 minor me me held by various 
pereone motualJy unconnected and with 
diitmct titles and original g/wnts, and (m) 
S3 sod odd kaumui r^ffwart, was constitat* 
*Mi*' *he Inam Settlement an “entire mow 
^llage" ly transferring the ryofiron area 
w an adjoining Ooveromenl village. This 
obriOQsly merely means that the village waa 
ojs where all the tenure.^ were mom in 
ohiracter, It is not the case that it was 
8nn(ed to tho inamdar as a major or as an 
satire tnom, subject to the claims of a eeries 
*nnmdar$. It was granted, or 
fbs existing granie were confirmed, 
/^ different sets of pereons, I major and 
ninortfiamdorr, 

defines an estate as any village 
b L X tbe land revenoe a lone has been 
e^nted inmswto a person not owning the 
eto.. etc. If it be conceded that 
tyrant waa of land revenoe alone in this 
if it be also conceded that tl>e 
•ww WM nut the kudivaramdar, yet 


7I>1 

ailhongh the whole village ffr.nrilod in 
IX« reels to a number nl .sc*ts of persons on this 
tenure, the viiUg.* m ft H-h.-tf was not grunt* 
ed (o the itttim'hir in this suit or his pr<“- 
decr*«s/ir-i II- title. Ife is only one nnitnig ^2 
people who are mutuully njior«nnccle>I, His 
hiiUling is rml, therefore, a S'U’ enn 

he come in, by espUining 'a person" to 
exolnde l»ecHU-e that would lx* clunrly 

only in the cav* of pervUiN joint in 
interest nr title, aJiicIi isnMCihc piv.»yn( imso. 

The ilvlinifloii g * 0 * nn (o spe.ik i.f nny 
eepernW /hW of micIi vlliiffo. Uul that 
again is not the present rase. Thai involves 
that there »vas nf one time a nh-l- . Wtfj'' 
grau|<*<l (o line Awenfor and that riC nny time 
.siila«m|iient to surh grunt then- lias Kaoj 
recogniMKl alienatioii or division. TIint 
is not the present caae. It iscicar from the 
fitm register that (lie nninernns riiinni' 
tHnttii which go with the major i'tnnt in issue 
and form Ihe village, have been Abv&ya 
disconnectad and originally conferred by 
distinct grants. 

3. Aecnislingly, I fin«l thU issue against 
the rcsjwojdeiiC and the suit must inil because 
there ia iioe«f(4/e under the Act, 

4. Tina deciaion iv (he decision in all the 
aoita by consent of p.irties and I am nut 
prepared to deprive the appellants of their 
coata in thia appeal.'* 

Mr. R. Kuppttimamt Ai't/ar, fur the Appel* 
lants. 

The Hon'ble Mr. T. liifh/noifl, for the He* 
spondenta. 

JUDGMENT. — This ia a second appeal 
againat the Collector's finding on appeal in 
respect of (he first issue in the suit, rir., 
whether the plaint lands form an estatu 
trithici the meaning of Act I of 1903 

2. The only point rakeii before mo 
is, whether the plaint lands form part of a 
whole teem village or of a minor tnam, 
or in other words, whether Tennur is n whole 
taam village or one of a conge rie.s of minor 
I’aamr. 

3. An examination of the in'tta and rinit* 
re nt reg is lets relati ng to T en n n r >i hi » « !* 1 1 lut 
it was trealetl at the /worn .<etllcment 
exactly as other whole ihum villages. NVi- 
(her the original grant nor the lu'if.f title-cleod 
are forlbc<»ming. In the hiotu register the 
whole 0 "diciit is Mc.st entered and deduct to n^ 
are made ofpomm6oA:> portions ir.vtisferre 
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tA At her villngeA ftnd o]<I inramf. The 

vemait;()er. 10814 ficr«R, fiiyrnmhaitA 

iii ont€r«d in the qait«r«nt register 
as the riifihK In the register reference is 
nlso made to this entry in Mr. IVeUece 
'I'rftver's Register of the entire villege es 
/> The other {*Manis of the village vere 
separately settled at the Itiant Settlement 
and pnrticoUrs are given in the inaM register 
of the village. No deductions on accnant of 
pornmlohe, etc.» ^vere made, end they \rere 
settled ns minor innmi. 

1 1 i s represen te<1 on behal f of tlie reapo iid • 
ent that the e^tiKlence of ryo/rrnr< lands in 
the village U Against the theory that it wase 
whole imrm village. A remark against title- 
deed No. 1 ' 47 shows that at the time of the 
Jnaui Settlement some lands in the village 
wevo fully assessed. They were presuro- 
nbly resumed nnd became ryohmn. ThU 
will Acconnt fov the existence of the rpoiwnti 
lands referred to in this instance. It does 
not follow, therefore, that the original grant 
was not of the village as a whole. 

7}. It is further argued that it is impossible 
tljat there should be in this viJlsge, which 
was assigned for the support of a itnr^a, 
other for the sapport of a Hindu 

temple, paVau and another iDOS<)ae. The 
register regarding these minor insms ahows 
that with one exception (he minor «WMiscame 
into exintence before the grant of the village. 
The excepted item was itself a re*gran( of an 
older tnam by the act of the Ruling Power. 

The above shows that the grant of the 
village was subject to the rights of the 
minor /aumder in respect of the minor I’wom 
situated id it. 

There is thus no force in this argement. 

0. There is a clear distinction between 
tbo grsht of the village in Question and the 
grant of the old /norus situated in it at the 
Imrn Settlement. Besides it has always been 
treated by the Revenue Authorities as a 
whole /nom village. From the above 
eoneideratiops 1 decide that the grant was 
of a whole in»m village and that the 
village of Tennor is *an estate* within the 
meaning of the Act. 

7. The appeal ie allowed and the Collec- 
tor*s decision and decree reversed and the 
c«ts in this and the lower Appellate Court 
will be borne by the respondent. 
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S. The Collector will now dispose of 
the appeal in respect of the second issue in 
the suit, whether commotation should be 
allowed. 

Appeal altoiped’, Caee renan^d. 


ALhAHABAD HIGH COURT. 

Lsmas Patent Atpbal No. 39 or 1915. 

November 5i 1915. 

Prese*/:— Bir Henry Richards, Kt,, Chief 
Jnstiee. and Mr. Justice RahQue. 

MUNNI KOER— PuAiNTiPP— A pi»*h.ant 
ver^u 

MADAN GOPAL — Dependant — 
ReSPONDEIfT. 

Tr*m»/tr y rraper/if At! (IV ©f Jgw;, t. 64— dfll* 
ia iu\ttHr ^ mU^r, e /— Aet (/X of 

ia?E). a II. 

A ek)c.4lMd of a houiio executed in (aronr of a 
miner Is a valid IranMcijeu and rhe mloor caa sue 
for pofBcaeMm of tlio some after the tpaniacljoa ii 
complete. C|».79S. col. 2,] 

U^knrt AW v. T)harm 0 f 1 aa Oheat, 30 C. 30 I. A 
114; 7 C. W K- 4(1; fi Doia. L. R. 42| Snittboli Vara* 
rtaa CAetty v. OWty, 4 InJ. Cat, 8S®j 

I9M L.J. 762; 7M. L T. 233; 33 M. 318; Of/at 
Rfli* T. n^ari SManbmr, II Jnd. Ca«. 20; 6 A. L. J. 070) 
33 A. AV7, referretl to. 

Letters Patent Appeal from (he decree of 
Mr. Justice Piggott in Second Appeal No, 
69b of 191.?, dated the 6th January 1915. 

Dr. 8. If. Suleman, for the Appellant. 

Mr. A. P. Dube^ for the Respondeat. 

Jl DGMKNT. — By oor order, dated July 
9th 1915, we referred an issae to the Court 
below. The finding on this issue has now 
been returned. We think it desirable ve^ 
shortly to refer to the nature of the soit. 
The pisintiff ia the daughter* in-law of the 
defendant. The suit ia a suit to recover 
possession of a house. The bouse admittedly 
belonged at one time to the defendant. The 
house was under ettecliment in execution 
of a decree againsf the defeudaut. Before 
the sale, a deed of transfer was executed by 
the defendant in favour of the plaintiff. She 
was his daughter- ID law and her bosbeod 
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(the eon of the defendant) was then alive. 
It wie alleged on behalf of the plainti^ 
that she paid the pnrcliase-mniiey of the hooM} 
and became the purehn«er. It Mra« alleged on 
behalf of the defendant that the whole trans- 
action wae fictitiona and that no eonsi<lei'n* 
tioo of an7 kind ever passed. As the lesnlt t'f 
the finding of the Court below apon the issue 
we referred) it is now established that the 
money was really paid by the father of the 
plaintiff at the time of the attachment ai**! 
was duly received by the defendant. There 
can be no doobt (whether the money 
actoally belonged to the plaintilf or beloii(e<l 
to her father) that the purchase was inteiwled 
for her benefit. The <iuestion is whether 
under these cirruinsiaiices, Hie plaintiff was 
entitled to recover possession rf the property, 
it being borne in mind that at the dato of the 
deed of traoefer she was under age. It is 
iiostended on behalf of the defeiidHut that 
the contract lor sale of the houee was 
ebeolutely null and void and the decision 
of their Lordships of the Privy Conncil in 
the ceu of ^ohori Bihi v. Ifknrmiyint (Mom* 
(1) and also the case of tVnroy/iN'r 

CK^ly V. Loytilin^n Chftty (2) ere relied 
upon. On the other aide, the case of 
Vlfal Rat V. Sknnkar (d) and al«t» the 

case of ^opArninM Bak/tsh v. Ihn ShetkU 
liuhanmtul Bnkhth (4) are relied open. Sec- 
tion S of the Transfer of Property Act 
defines transfer of property* ae an act l>y 
which a living person conveys property to one 
or more other living persons, or to himself 
and one or more living persons. Section 0, 
Qlauee (A), of the seme Act sets forth the etasa 
of transfers of property which cannot be 
made. It does not state that a transfer 
oennot be made to a minor. Section 7 provides 
Ibat every person competent to contract and 
entitled to transferable property is com- 
petent to transfer aucli property. Xowhere 
la the Act is it provided that a minor is 
incspable of being a transferee of property, 
and as a matter of practice we are well aware 
(hat transfers of immoveable property are every 
^y made to minors. Section 127 by necessary 


imi>licaTi««n sh t.v^ that.* pers in >v*h i is not 
competent io cnntrirt, may bu the donee of 
imai »vp*il)le pr«>pevty, and that oven in the 
ca^ 'd propi*rty buMene 1 with an obligation, 
if after he ha« become competent to contract 
and nxrnre of the obligation, retains the 
prrt|K*rty hc l>ccomes hnnml. It ^eciiis to us 
tint the argument on behalf of the defendant 
ainoniiU (o thi^, (hat the prs'icnt suit to 
rt-ci»ver prKx^ssj.'.n of the hoime mnU ho 
vi'garded in exactly the »;ame ivay a? If the 
plaintilf w»* hringing a Miiit for speciric per- 
form.imw of a contract. In tmropinon, it 
ought not to Im so regai‘<led, It could 
hnnlly he »>aul. if it wa« ahawii beyinid 
all d«tabt that the istlier of the pluinlilf 
entered into a contnirr for the sale of 
this property and inHiead of taking tho 
ConveyaiHa' him^idf had di reeled the vendor 
t', execute the cnnvey.ince in favour of his 
dnugliicr, that «he would not he entitled to 
rer«»vcr n t*f the property. TIim in all 

prohahilily w:i'i exactly what happened in 
the present case; but even if we assume 
on Iwhalf of (he <Wfsnduiit that it was 
the girl hernelf wdio entered into the 
contract nml that it was her money which 
wnH paid to the defendant, it can make 
no dilVerettcc. As ooun as the defendant 
received tlio purchase* money and executed 
the convcynncf, she became entitled 
to the poosea'^ion of the property. Very 
different considerA(ion>^ would arise if after 
having agreeil to sell tho property, tho 
defendant Iwforo receiving the price had 
refuae<1 to execute a conveyance and tho 
plaintiff was driven to a suit for epoeili: 
perfnrutanco. In »uch a case, the pluintitf 
would have to set up the contract. In our 
opinion, the decision of tho Court below 
and also of the learned Judge cf this 
Court were not correct- We accordingly 
allow the appeal, Set anide Inth the decrees 
«>f the Court* Ih^Iow and also the decree 
of the leenied Judge of this Court and 
decree the plaintiff's claim with costs in 
all Courts, inclodtng both hearings in this 

Court. , , 

Apptiil athirw. 
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smrx TkHxu auir v. ^ktauir txu 

COURT Oh" THE BOARD OP REVENUE. 

UNITED PROVINCES. 

Rtffixi’t PexiTios No. 33 of 1P12*13 Of 
Ai lauahap DisTRJcr. 

December 13, 1913. 

— Mr. B^iillre, S- M-, and 
M . Twee<l>’. J- 

SHIVA TAUAL AHIR— PtAiXTifp^ 
Ahpklunt 

v^rsH* 

JAU'AHtR LAL an'ootueK' — D erexoiXTS 
— RarovoKst^. 

Ai/'O 'I'r/inney A‘’t (li uf 1901), a. 70— 
intHi ’•( ft/ relifi-itirh’ 

A iTllnquia)Miie»t <3 Hm* hnlrliuL's wlu'ilicr '■rkl nr 
writt<>n« witli t)i«* siirrchilcr nf irises, 

rioii «H no MilKI luulrrllic law, 

A (’''iilruvt of i'pUQ<|ui»li<nc(i( •unno* bo cjxxi^oall/ 
enforcctJ. 

^vriicro» (h«‘rafi>rc, a (ouant ajn^'l ia vrriiinjt 
Co rolliMiuirli Imi iliil o«>( •urrvuib'r j^wcosioe ani] cha 
ri'MioiJtfi* Ici Clic tuhd Co olbi>r tenant! «l»o took up 
cullivalign: 

][el that cite ncCiouofclie tc’Aiin'Inr amooiiCed Co an 
ilU*yal 4l!|>o!!e>>>*ion of chu oriRinal leunc f<>r «’hK*h 
un action under footion 79 wooUl lie. 

Second appeal from the order of the 
CommiHnianer, Allahnimd DivUton, dated 
tlie &iU June 1913, reversing that 
of the AeeUtant Collector of Allahabad Dis* 
trict, (n a case of poaae.^aion. 

JUDGMENT. 

BAaua, S. M.— >(/VremW4fA. 1913.)— The 

anit was for poaseaeion of a holding from 
which appellant alleges that he waa 
illHgilly ejected. The facts as found hf 
the CommisHioner are, that the appellant 
agreed in writing to relinquish this land 
in ld»9 but did not do eo. that he anb* 
aequeiitly during the currencf of 1319 
agreed verbally to give op at the commence- 
ment of 1320. Now these relinqaiahmeDte, 
written or oral, are according to law in 
ihecuaelvee nothing. The landholder v* not 
entitled In any way to enforce these agree- 
ments. Sorrender under section 33, means 
the actual aorrender of tbe land itself and 
unless a tenant himself deliberately relin. 
qaishes iKMSeasioo, the la dholder is not 
entitled to take possession except hy means 
of a suit for ejestment. The evidence in 
regard to the alleged relinqur»hmenta, oral 
> nd written, ia relevant only as evidencing 
the iutentioo of the appellant to ^ur- 
render. They were regard etl by tie 
Commiaeioner m having a more direct 


fAArarf e. uiusi sfHoa. 

effect on the question before him. The 
'loaation really cornea to tbia : Did the 
landholder's tenanta cultivate in 1320 with 
the consent of the appellant P 1 do not 
think that this can be considered to be in 
any way proved. The auit waa promptly 
brought after cultivation had been com* 
menced by the landholder’s tenanta. 

In ojy opinion, the view of tbe case 
taken b> the CommisAioner, wae wrong in 
law. Hie decision ahonld ^ reversed and 
the decision of the Court of first ioatanca 
restored. Coats on respondent. 

Tvveppv, J. M. — I entirely agree. Pern 
7^ni V. Rnm Kuhfu (1) wftn not published 
when the Commimioner gave this derision. If 
it had been before him, then his couclnaiuna 
would haw been different. 

. Appeal fiUvwM. 

(1) firln nil n*>riM"n No. 0 of J9ia. 


I'UNJAB CHIEF COURT. 

SacOKp Cjsil ArrRAL No. 1013 or 1909. 
November 1, 1915. 

Preseaf:— Sir Donald Johnstone, Kt., Chief 
Judge and Mr. Justice Chevis. 
MuMmmat PARTAPI— Ptiisupr— 
AmuaxT 

terene 

HAZARA SINOH aw© orgsas— DmwDAKTi 
- . , — RcaeoBpgaw. 

ay trijfrw— i>aMWer, poteer </, 
^ Jat Sita# of JuUunditf 

ptrmwibU tuf uuUlt, 

KKaehtr aWoMwf— 

The power lo eoateit an alionation by a widow li 

r.^? '*?*»»•«*• »''hkb a daughier is not. 

^I‘. rvo, eoL I. [ ~ 

• daoghtee claims tKs power by 
*? aiienairon by her widowed 

i^bcr, of property formerly bdongiog to bar fotbsr, 

[p 7«*ert.V) ®'***®®* 

A r^nd whioh is escbairally pomissible hot if 

purpose Is not to be 

Second sppeal from the decree of the 
Uivisioiml Judge, JelJondur Division, dated 
the 12th July 1909, vaiyiug that of the 
District Judge, Jullundor. dated tbe 17th 
Novem^r 1908. decreeing the claim. 

Ka« Bihadnr Pandit Shea Naraw and Mr. 
bewor.in Singh, for the Appellant. 

Air. (fokal Chand Narang, for the Re8|>ODd* 
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Pi&TAPJ V. BAUB* SI NOB. 

JD DGMEN T. Th a ordera of n 1) i v ision 

Bench of thisCoart of 8th and lOtli Novoni* 
her 1913 raf airing to a FuU Coort rortain 
Qaeetions thorein sat forth give the facts of 
this CMO. Wa had two conne<'ted Appeals 
before ns, whereof one (No. lOl t of 1009) 
has beeo cocapromisad and the other remnins 
for decision, verf modi the same quest i«*ne Ih>- 
ing involved in both cases. It i> tlnne«•^•^>H^y 
for QS to repeat what has already l>ven 
written. Pot briefly, the fir»t question we 
Have to decide is whether plaintiff, daughter 
of Jaara and Mu no, has I lie 

power by caatom to contest An alienation by 
the latter of the property formerly belong* 
ing to Jaura and Ins brother Jit. both 
deceased, the alienation being by Will and 
in favour of the sons and gmndKon of 
aaother danghter. The queation of "Hhm ia 
easily diaposed of. The first Cimvl— see 
issues 3 and 4'— clearly laid upon defend* 
anti Noe. 3 to d the burden of proving timt 
the Will was valid and tiint plaintilf^ had 
not the power to contest it, and it found on 
both points in favour of plaintiffs. The 
lower Appellate Court did not directly 
decide this question, but. taking up ia^ue •. 
found that Sundar Singh, fathcrof defein]* 
ante Noe. 3 to 6, was legally 
and appointed heir to Jaura and thus the 
alienation by Will was unassailable. We 
Have examined the evidence regarding 
and appointment as heir 
and our cooclusion ia that these things are 
not proved. We think the facts are more 
cODsisteot with the theory that Sundar 
Singh and his wife merely camo from titoe 
to time and helped the old man and that 
the relations between them and him never 
*ent any further. But we need no*^ discuss 
this matter in detail, for we think plaintiff 
fails on tbs questioTi of power to c«)Otest. 
Uisa power of a very uou^ual kiml, 
unally found invested in agnates, which a 
daughter is not; and there can be no 
doubt that the burden of proof in issue 4 
thould have been laid initially on plaintiff. 

In consequenca of the views expressed by 
the Full Court aforesaid, wbiefa declined 
to deal directly with tbe questions referred 
to it by the Division Bench, we do not get 
Biucb help from tbe rulings quoted before 
ss and OiBousied at length in the aforesaid 
starring order. They are noted in the 
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f«>ot.nMe.* NVe must now take it that the 
of K«»e. S. J., in S^htf Muh'immad 
Kfi-i-i V, Mu'i'toiMoid Khan (li be^dnning 
'U louH l>e retueinliei’ed** and ending ' present 
holder of the estate/’ is little better than 
a piouN opinion and drVNni; that the 

etpre'.'ii«*n« of apiiiioii uml the findings in 
Hifd V. //'/xmdi (‘2)^ apply only to 
ca<es uQ)oMg the Anu’us of Lahore, 

wdiero daughters ocrii)>y a very strong 
INI', it ion. ami nnint not Iw treated as i id ply- 
ing any inherent roiineotinn univer^nUy 
existing between the fart nf lun’ivhip und 
the right to contest an alienation by (he 
holder for the time being; that the tUclutii 
in Tffihori V. Kiidli<f (.’0 that wdiere a widow 
of a reversioner might succeed collaterally 
t(i the widow of the la'^t lunlo holder and. 
tht’rvfitre, had a right to con(r>dthnt widow's 
KcU, ia one ujiplicuhh* »,o]«>|y to the liu/hs 
of the Kiingra l>j»tvie( .ind ia not of 
general application; that n simiJor rernurk 
applies MiHtit/U tn the dtefum in 

Jwk'ru v. t.'ikh'"* (1) tbat a 
aiater Atuoug tfirlhM'.ot Kangrn. ran cuntrol 
the widow* uf the Inst male holder. These 
ruling!*, then, licing of no use to us in the 
present case, which is concerned with Jul 
Sikha of JuJluiidur. we have left Airr.nf* 
.Vr«a V, (JnHhur.uUKt*i<t (’i). in which it 
was pointed out that there is no necessary 
connection between .1 l»eif)g heir to /? and 
.I’s having the power to control B's dealings 
with the pia)pcrty A may soma day inherit, 
a p<‘int also emplnisi^.ed in Ah Uluhiitinnod 
V. SHrahwhfh’n (ti). With (hat view, ivo 
express conenrrence, and it lollows that 
the o««r should have been laid on plaintiff. 


(i> .*» V. R. 

(21 ID P. K. 1*J00; “0 p. h. K. lOOO. 

(31 I'* P R ItW: lot* r, L. K. tHu7. 

TlMd Cai 470; COP-lMylO-.W P. W. R, 
PKh 100 I*. L. R. 1010. 

(I) 10 i’lid Cat^aOG; 13 !’• »• P. L. 

911; 190 P. \Y. ft. lOJl. 


R. 


•skfr gAs*. v. if A an, 6 P. 

. IW, «.>.,* - «»«•;. '« »■: «• 

u icnr. V. 01 r. K. 

V VwAo. T4 V. ft. lOOiklOSP.L R. 

T, Lakh'»>, 7 Ind. Cos. 470; OJ? 
W T lOlO, lOB p. L. K. lllio; 80 P. K. IBIO, Mi 
uh^rnmod V tO lod. Chb- 13 P. 

lUl2t 16C P h. K. 1911; Zenna V. SAflA 

"h^n 13 lod- Cm. 526; 47 P- R. 1912; 103 I'. L. R. 
911 US P. W. B. 19U- 
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This bemjr so. pUintiff« Counsel urges — 
quoting ColM Jinm v. Hani SuraJ Kanr 
(7). a ca«e of thU Court — that the ease 
should be remanded to the lower Courts to 
enable him to produce evidence in support 
of his contention that his client has, by 
custom, the power to control the nets of lier 
mother. Asked what lie has to say now in 
favour of that contention, he points to 
e&«ca of succession liy daughters in the dal* 
I undue District— d/iivaMm/d J'Wj’aia v. Ofinfnm 
Muhnnmail Sh/th (&): V- 

QnmlhtUa (9) Jula/iasi ir«*V All A'A-sn v. 
Mus’imm'yf A^rnat Bibi (10) Ptyfkftnt; and 
also to paragraph 23, Kattigan's Digest. * He 
adiuite that hie client is axrare, and he is 
a%vare, o no Jat Sikh case in Jullnndur Dis* 
trict of a daughter's even saccee<ling against 
any collAteral; much less of her contesting 
an alienation made either by a male ora 
female. In these crrcumsfances, we think 
it would bo contrary to the practice of 
this Court to allow the parties tu waste 
their time end money by a remend. alMt 
technically permissible. 

The questior) of ncniiicscence was also 
argued before us, and. if a iinding was 
necessary, we would Mrid it in favour of 
plaintiff. As matters stand, we nee<l not 
discuss it. We hold that plaintilf has no 
hntt itondi to sue and we dismiss the appeal 
with costs. 

Appeal 

(71 24 Iiid. Cas. 470; Ml r. h. R, ini4. j h i* w 
R. IPI4. . I. n. 

(S) 172 P R. J88P. 

(Oj oa P. R. t87S. 

1 to) 01 V. U. 1002; 72 P. L. R. 1002 


MADRAS HfGII COURT. 

Ojv(l Revxsiok Petition No. 5^3 or 19U 
November 17, lyi 5 . 

Pment:— Mr. Justice Kumaraswami 
DBVARASBPTl NARASIMHAM ak^ 
AHOTUBR— DKPSSOASTS-PEriTJORKR^ 

tferttu 

DBVARASETTI VBSKIAH 

Po Ai NTJ F rs— R e sros pe2i«c 

Ltmttaetcti Act (U of lOOS), $,k f, , 

r^ox-e.- raluf stand, ^ ^rop. tm ^ 

craps, irkefher 
Ci»l ProesAurs Cade (Act 

iXcf IW;, aTcaj '^^f-Oeaeral Clanse, Act 


TJia dcfiaiiion of “mnvc.’vhle property” eivon in 
srrtion 2 (n)of *Uo Civil ProccOuro Code «toos net 
“ pr'Tisioiis of lUo Liinhstion Act. (p, 708, 

• rfiiiq^i-cnljle nrop'riy” ss definwl in section 3 
(2^) <»f ih' C.*nrr«| Clous.** Act, lfi07, inclii<lci ifond- 
iiii' c n'p- A «uit. tlirr^forr. lo recover the raluo of 
vmHi Hr**Mcfii»r cm ami ramed away U ant 
a viiit f.,* Ill* recovery of c'xnpensslion within 
meaning of Alt iclv 20 of ilie Umitnlioa Act. fn, 
700, cel. 2., * 

P>tH htk 04, si r. JfHm^ hU. 4 C.fl'o; 2 C. L. R, 6<«1' 

r. R. Mli: Knln^/iri t'cakalammanKjan 

V. r«/,UN»U RT^H'u^yrj, 2) Ind. Ca«. 21.1; 25 M. t. J. 
4*7: (1 01,1) tf. W. S'. h09; 1| >[. L. T. 2«, followed, 

Petition, nnder section 2o of Act IX of 
l?JS7, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Guntur, in Small Cause Suit No. ’2US of 
1 0 1 .f . 

Hr. r. ^Sau^'HHn■hr/^>^}, for the Path 
tinners, 

Mv, I . /?awicMw, for the Respondents. 

^ JDDtiMK.VT. -The only question for 
neterminai ion iM whether standing crops are 
In U) treatml a*i movcahle or immoveable 
property f.»r the purposes of the Indian 
bimitatioii Act. 

U is argAH/l for (he petitioners that 
J^ion 2. clause l:l. of the Civil Procedure 
Lode deKnes moveable pr operty as including 
standing cropiAiKl that n suit for recovery 
of the value of standing crops wrong* 
folly cut and arried away is a suit for 
the recovery of compensation fn respect 
of moves hie pmperty governed by Article 
AJ of the second Schedule to the Limitalioo 
Act. 

I do not tliink tl,at tl>« dsHnition in th« 
v'tvil Procedure Code can govern the 
provisions of the Limitation Act. There ie 
no dehciition of moveable property in the 
limitation Act ami reference mast be had 
to tho General Cinusee Act, X of 1S97, 

Tk ‘ definitions given in 

the Act shall govern all enactments passed 

so Mequciit thereto. Immoveable property 
w deilne<l by clause 2u of section 3 
including things attached to the earth or 
permanently fastened to anything attached to 
be earth. This will clearly include standing 
<•«« V. Jeunuddi (1); S(uiu T. 

oamWw (2). 

. ^'®ogh standing crops were ioclnded 
>n tJie term moveable property* for the 
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Tl&A DEVI V. DHAMP&T »AI. 

purposes o£ the Civil Pi'ocedui^e CmU% a 
similar change which wa^ pr<'P<)‘<c(l when 
the Limitation Act was drafted in llK)d 
wan for some reason or other jriven up. 

If stand iog crops are irDinoveahle pm* 
pefty, the case is governed by the KuU 
Bench decision in K ittffici IVMi\(f4ir«iMu- 
fiu/ani V. FiilihauiiH (3). 

The decision of (lie U let riot Muinif is 
correct and the petition faiU and dismis^ixl 
with costs. 

Pc' s'fii • II it iiui nMr it. 

(d) 21 Eud. Cii*. 213; 14 U. U T. » »]. L. J. 
447i 1913 H. W. 609. 


KARAIX n. HAIUKll NiMAJN tAL. 

that the widow agj*«d to lead a chaste 
life thmiphout the period of her residence 
iu her deceased hu^lrand's house and that 
she wn» entitled to reside in the house and 
to njctfivo the maintenance allowance agreed 
upon between the pai*tie?< only so long a.s she 
rviMOinc*! choste. It is found a;- a fact that the 
Woman has taken to a life of ininiorsih'ty; and 

that Wing the case, she has forfeited her 
right fo msinfenaiicc. 

. 1 disini»>^ the appeal with costs, 

Al>pfut 'h\iUtgitil. 


PCNJAU CHIEF CO CRT, 
SccOKu Civil Appeal Mo. Xfthi oi' U>13. 
OctoWr 31. ii*V>. 
|Pre4ren/:w.Mr. Jaatice Shah Din. 
Afueamnud TARA DKVI — Pul^<clfr» 
ApPELUNf 


veriiiu 

DHAHPAT RAl and orucfts. 
kirassBKTATJVES or DIIILLU MAL. i)iCLA«ED 
^ D SPE » DA R e >ro.N vt n r< . 

m/, ’Nit/VM !•* 

^d9to CfrtviHg ui/A Ao' AH#LrM<t'« <* t««<t 

cAo4ttf 

’-‘Fitidifig uf fact — CvHi li> . 1,1 T Jl'iif 1»'»4/, 
a 41 

WliOMa Uiudu wiijgw whu cicevnleil ;tii uu'rceincni 
lafftroMpof bor UiiBboml’s rcvvr"(«He>r Im iI««> 
that she wouUt Icuit a ehuvto life tlimic/Uxnr lUc 
period uf her residenco iu Her 
wBN and roewivo uiaintCfiHiK’V niL>w>iiirc *'* 

M tbo ramaincil chashv Iio« m a life of 

inDonliiy, oho forfeits thu rli'Lf l*» niainrviionn*. 

A Btiilitig that the woman Kiim taken to a life ••( 
imaioraUt/^ eaimut be iatvrfrrs’d nitli in ««*voinl 
•ppeel. 

Second appeal from the decree of the 
District Judge, Lahore, dated the 30th 
August I9l3. ailirming that of the Mnnsif. 

Lahore, dated the 3rd April 19 1 J, 
distDisaing the claim. 

Mr, Taj.U'I»rtin, for the Appellaiil- 

Mr, Lai, for the Respondent. 

Judo hi ENT, [ have read the a greeioeii (a, 

<l»ted the 3 let July 190d. vrhich were 
hy MtuaittiMf Tara Devi and 
'hilla Mai respectively in favour of each 
^her, and I entirely agree with Ibo 

00 ^ below that the proper construction 
” *ho two agreemetita. read together, is 


ALI.AIIAIIAD HlOir COURT. 

SCCOXO CfML ArCRAl. NO- lil.’j? OP 191 1. 
KoveiitWv 11. 191 0. 
J*rrscN^^Mr. Juatice Pigeott. 
N.KKAIN DAS and otiii:i:a— D ipsyoASTS^ 
A mi Li MS 

rrri<«* 

IIAIIAKIJ XAllAiX LAL akd urobax^ 
l*LA r N r I p I II p ro y i>E n t.<. 

C.IHM- A‘i (tx -f IRN"^, 

■'•'•I', it. .1,/. Jll .y ^mtift C't-H' 

Hi^kl !t,Y.,0il l/ifmiil, 

IVIk'IH* iU* plHiiitifl l.aM^k’lii II »nii im ivvcivpr a 
vcriniii *Hui Mf HO iLr hllr'i>i4ijo»i chut n )iuiil. 

vnlur liMik hu> iIw joini pr«|irjiy fif ih<* ((CirtivsnuU 
llu>t lliv ckdi'iHlaiit iinil (uutfhi IimIi fhuri tlio »iaiM 
IumL .iiul llu* I’liliii* tisli by 

ll*< III I.U* hiSOHII l■*IH*|ll 

f/<M. ihai llu* kiiii HUS «*ni* i^f Mu* niiluro 
<*»*aui/vl»h' Lv ih»» SmiuU ruu**' Tomu ninl llmf. thrro* 
fm,*, m. »<*viaMl Hnjx’ul K'- *|». ?I>P. l.J 

nppeul from the decision of the 
District Jiicigv of GhAKipur. duted the 3Cth 
June 1914. 

Jlr. Ontffit Pr,>Mivl, for the Appellants. 

Mr. Hii/if'aut So/i<ii\ f<ir the Uespondeots. 

J U D Ci M K X T. — A pre I i m i n a ry objection 
has been taken to tliia appeal, on the 
groiiial that the xuil is one of the nature 
cognizable by a Court of Small Causes 
and could not properly be brought before 
Ihia Couii ill stcoiid appeal. On behalf of 
the defendants appellunis lYference is made 

to Article 31 of the Second Schedole to 
the Provincial Smull Caufc Courts Act (Act 
IX oflbb?). The qaeation ia whether the 
suit ua fraiueil. was one for profits of 
iiRiDoveable pioperty belonging tc the plaint- 
iffs alleged to have been wiongfally 
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received by the defendtntA. The cam seems 
to me very much oa the bododery line. 
It IS ulmost covered by the rulio? in 
R<iinuhar Singh v. Durga Dat (I), but there 
remeine a doobt to ny mind whether the 
money claimed in the present case was 
alleged in the plaint to b&ve been*' wrongful* 
ly received" by the defendants. The 
plaintiffs' case was that the defendants 
caoght and sold certain fish under such 
circumstances that the plaintiffs were entitled 
to a rateable share in the sale* proceeds » 
which share the defendants withheld and 
wi'ongfuUy appropriated to them.selves. 1 
am not clear on the wording of the plaint 
that there was any allegatiun that the 
catching of the tish or selling of the aume 
constituted any infringement of the plain* 
tiffs' right. I incline^ therefore, to the 
opiiiiui) that the objection is well fouiidetl 
and that as a matter of law, no second 
appeal lay in this caae. 1 have thought 
it expedient> however, to hear the appeal 
on the merits. The point raised by the 
appeal can only be determined by a 
careful examination of the pleadings in 
tbe Courts below. The plaintiffs alleged 
that they were part-owners of a certain 
tank which had been divided on partition 
between tbemaelves and other co-sharers, 
including some of the defendants. The 
dispute wM with regard to Hshery rights. 
In the third paragraph of the plaint, it is 
alleged thst the hah were ordinarily to be 
found in abundance in a portion of the 
tank situated in tbe share of the pUinliffe' 
alone. Indeed it was alleged that "at the 
time of fishing"— by which I underataiMl. 
immediately any attempt was made to net 
tbe tank- -all fish therein alwaye collected 
together la a deep pool mentioned in the 
first portion of the said paragraph, which 
the plaintiffs alleged to be situated in the 
poHion of the tank belonging to themselves 
alone. Nevertheless the plaint goes on to 
aUte that whatever fish were captured out 
of tbis pool (presumably afao any fish 
which might by some accident be captored 
in any other porlion of the tank), were 
always disposed of for ibe benefit of all 
oo-sharers. H expressly pleaded that 
fhoee defend ante who were co*eharers in 
the proprieUry rights over the laok bad 

*' 0)‘« 437; A. W. X. (1001) i». 


received their shares in the price * of tbe 
fiab caught in the plaintiffs' portion of 
tbe tank. The cause of aefioo put forward 
was that during the year in suit, the 
defendants having colluded together fished 
the tank and appropriated whatever fish 
they cauerht, selliog the aame for their 
own benefit and withholding the plaiDtiffs’ 
share. There is ceHaiidy no allegatiun in 
the plaint Hint fish were taken by the 
defendants from one part of the tank 
rather than from another. The case .set 
up for the defendants, seems to mo clear 
enough. They agree with the plaintiffs 
that there was a deep pool in the tank in 
euit in which fish ordinarily collected and 
in which alone they could be captured 
in any qiiaiitit^*. This deep pocl. lliey 
allege, i* Aitunted in the portion of the 
t.ink alinttel to them. They claim that 
this allotment entitles them to net this 
pool and appropriate any fish which they 
might find therein for (heir own benefit. 
Both expressly and by implication, they 
deny (he plea of the plaintiffs that Hsh 
taken fixim the tank, were dealt with for 
the benefit of all the co>shai ere in whatsoever 
part of the tank they might be captured. 

X do not say that (he Court of first 
instance altogether mieapprehendvd the point 
in issue; Imt it is clear that the atten- 
tion of tho learned Monsif wae concen- 
trated to a large extent on a question 
of fact which was only incidentally raised 
by the pleadings, namely, the question whether 
the deep pool, the existence of which both 
parties admitted, was Mituated in the portion 
of (be tank allotteil on partition to the 
plaintiffs or in the portion allotted to the 
defendant >. In enlMtancei however, the 
learned Muinif upheld the case set up by 
the defendants. He held it p^>ved thst 
they had only caoght fish in the portion 
of the tank allotted to (hem on partition 
and that they were entitled to appropriate 
to themselves any fish so caoght. The 
plaintiffs went on appeal to the Court of the 
District Judge. In their memorandum « 
appeal to that Court, they again i 

the jssoe of fact which bad been decided i 
against them, by con tend iug that tbs j 
evidence on the record proved that tbe J 
defendants had caught fish iu the port wo ,1 
of the tank allotted to the plaintiffs' sbsr^ fl 
Nevertheless the fifth paragraph of tbetf I 
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fiiRmorftndam of appval seems to me to 
Aise oiearly enoQ^h the ple.i upon wliicii 
the plaint was rtriginall/ based. The 
learned District Jod^ proceeded to state 
the question for determinAtian in very 
general terms and I must confess to having 
foaud it somewhat difficult to follow portions 
of the argoment on which he has Xtn^^d 
hie decision. He points nut thut the cnse 
Set up for the defendante might involve 
•erioDS practical difficolties in the event 
of each cO'Sharer attempting simultarkenusl/ 
with others to capture Hsh iv. the 
particular portion of the tank allotted to 
him OD partition. He I'epQdiatvs the ecn> 
tentioD that the particnlar deep pool in 
which fish ordinarily collected^ can be 
regarded as the property of a particnUr 
eo-sbareri so as to give that co sharer 
exclusive right to any fish which ho might 
capture therein, In substance, hv seems 
to Rie to have affirmed the case set up by 
tbe plaintiffs, (hat any fi^h captured from 
the tank were deaU with as the properly 
of all the eo'sbarers in whatevir portion 
tf the tank any particular fish might be 
ttptnred. If this is a correct view of the 
judgment of the lower Appellate Court, 
there is obviously no fores in this eppeali 
which is based cn the plea that there 
should have been a specitic lioding an to 
the portion of the tank in which, or from 
which the defendants hsd captured tbe 
fish which formed tbs subject* tuat ter of 
tbe suit. For these reasons 1 dismiss this 
appeal with costs. 

Appeal tiisMtifftl. 


MADR.^S Hldfl COURT. 

Civil Pei ii ion Xo. 277 ok 

November 3, 19 Jo. 

Prr«<N/:— Mr. Jnstjee Sadssiva Aiyar 
The SKCRKTARY ur STATK voR IXIHA 
IX COUNCIL — Coi'xreK-PtriTioxBK 
— Pbtjtioxeo 

t'er^us 

CIIKRL'KAKA NARAVAXANUNXI 
PlJ^HAROni — PEriTI.‘N£K— UfcM^OXl^EVT 

< »tf /'.«-» N.'. rv;, / t,f i~ .f 
• lw, IRI— ii'H jxu../*..,. 


O. XXI, 


Unk' 


T XXI, niL*yv, Civil rnK'Mloj.- Coile 

K1 Ti-n y, rittKct i r>ii n I die C. nut t • • « I j r.*c e | 

if It i« tlmr ««- |,y 

•omr orlii'i |ll•JMMt ui 


onl) 

Hiv j«iJirjiK‘ii(>il(*liror •* bv 
hi* in»riKarMm. Ij*. TiW, v'll i. 

Petition, njider section llo of Act V of 
lOOji, praying the High Court to revise (he 
order of the Court of the District Munsif 
of Manjeri, iik Civil Miseellanenus Petition 
No. 171 of]9C{, oil itsfile. 

Mr. ^iulkaotu AW, ha* the (Jovoni- 
nent. 

Mr. R, P. riM .YairforMr, 7*. 

Vhh>\ for (be Ilespoki.leut. 

JUDGMENT. -Order XXf, rule Oft, Civil 
Prooe<lure C«Kle, say# that where the ohslruc* 
t ion was by a person claiming in good faith 
to be ID posse.Ksion on his own account, the 
Court “ekaU" make so order dismissing 
the application (that is, the application 
under Order XXI, rule 07). Here tbe 
Coveroment is found Co have obstructed 
delivery because it claimed the land to 
be river poramhoke belonging to them. 
There can be no doubt that the claim wus a 
claim made in good faith. 

Hy sn almost culpable oaielessness, the 
counter* pet it ion signed by the Acting 
Oolleelur of Malabar, does not expressly 
state tbat (he Ooverncneiit is in possession 
or claims possea.sion in good faith, and it 
only states tbat the Government ubetructed 
delivery because it ix the owner of (he 
lend. 

Dot I iliink it is clear (hat their posses* 
aion was sot denied, as the respondent 
wanted to get pr>8sessioN after removiDg 
their obstructioo. 

Order XXI, rule 98, gives jurisdiction 
(0 tbe Court to direct possession on!) 
if it is satisfied that the obstruction 
was by tbe judgmeot^debtor or by some 
other person at bia instigation. Even if 
there is no queation of jorisdiction iovolved, 
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Vk/.l AaUAU I*. UAL. 

and section llo, Civil Procedure CcMie, 
does not, therefore, apply, this a lit case 
for interference onder the Charter Act. 

The order of the District Munsif is set 
aside and the decree ‘Holder's Petition Xo. 
171 of 19 Id will stand dismissed. 

In view of tlie carelessness above pointed 
out and nnder the circomstances, there will 
be no order as to coats. 

Pef/f/etj otliHCftl. 


PUNJAB CHIEF COURT. 

Sbcoho Civil Appeal No. :f250 or 191 d. 

July 30. 1915. 

Preeen/:— Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 

PAZL AHMAD^Dbpemoant— ‘Appeilakt 

venui 

J1^VAN MAL AHP OTKEKS«PtAi:<TIPrS^ 

RasrOKUENTS. 

Ki’iJeHcc — .'n m’JeMfv «/ 

U'/ica nut maleri<il—yifi’}iit9 f>f /sc/— ^rtcmr 
I'uH^ob Cvio tf .tc/ (HI vf I914>. f. 4). 

Tlic iniulmisdiLility s «li>caiiicn( BapiMfnlof s 
dvbt is uot nifttvrisl wlicrc (liv iluf«*fl<ts»thux 
Imvintf rcc*ired (lic nuecy boriMw^d l>y Uim. 'p. 

601. eol. 1.3 

A Uodiox tliut clcfcndADt luu nr>t m*dv any repay. 
mvcilM, vSBiivl be UiaturWd lu «cve«<4l appeal. (|*.WI, 
vol. l.j 

Second appeal againat the de4*reu of the 
Divisional Judge. Shahpnr Division, dated 
24th June 1913, coohriiiing that of the 
District Judge, Shahpur, dated the Ilth 
July 19 2. dismissing the claim. 

Mr. Faxl-i Hvw’n, for the Appellant. 

Mr. Nand Lnl, for the Respondents. 

JUUGMENT.^The plaintiifs.pespniKlents 

brought a suit again.st the dcfendantji. 
appellants to recover Rs. 2, 4o '.3.0, principal 
and interest, alleged to be due to them on 
hahi account. In answer to the plaint ilTj«* 
claim, the defendant plrade<l that he Lad 
had no dealings with the plaintilfahnd that 
he did not owe them on the account »nrd for 
When the statements of the parties were 
taken down by the Court, it was alleged 
by the plaintiffs timt the defemTant had had 
deslinge with Rsm Chand, father nf plaintiffs 
Nos. 1 and 2 ftnd grandfather of plain! iffs 
No. .•* and 5. that the plaliUiffH and Rim 
Chand tvere memhers of a Joint Hindu family 
which carn^ on mniiey-lending budneas. 
and that the pUintiffs were, therefore. 


entitled to sue the defendant to recover 
the money doe by him to the joint family , 
The defendant in his statement admitted* 
thatlieJiad had dealings vvltb HacoObandand 
that he had had contracted debts to the amount 
of Rs. 1,944‘6‘0, but he went on to say 
that he had repaid the whole amonnt and 
that nothing was due by him to the plain* 
tiffs. He added that Ram Chaod deceased 
and the plaintiffs did not form a joint 
Hindu family and that he had never agreed 
to pay interest on tlie loans raised by him 
from time to time. 

The District Judge drew four issues and 
held that the plaintiffs were members of 
the joint Hindu family, that they were 
competent to sue for the debt due to the 
family of which Ram Chand deceased was 
aleo a member, that the repayments plead- 
ed by the defendant had not been pioved 
and that the plaintiffs were entitled to 
charge interest on the principal money 
advanced at the rata of one per cent, per 
mens*tD. Upon these findings the Distriot 
Judge decreed the plaintiffs' claim in 
full. 

On appeal, the learned Divisional Judge 
agreed in the findings* arrived at by the 
District Judge upon all the issues and 
dismissed the appeal. 

One of the points urged before the Divi* 
eioTial Judge was that in some of the 
entries which occur in the plaintiffs’ 6 (iM 
on the debit side of the account between 
the parties, Ihcre ie no mention nf a promiei 
to pay interest at a certain rate on the 
amount advanced nan loan to the Ue fen Jan h 
and that each of these entries ie a bond 
within the meaning of section 2 (5) of 
the Indioii 8 !atup Act and as such was 
hable io stamp duty ; and that since it 
was nrt sfc-im ped, it was not admissible 
I" evidence.” The learned Divisional Judge 
held that none of t 1 ie«e entries amoauted 
to a U»nd m which stamp duty ww 
payable and that the entries in qacstioB 
were admissible in evidence. 

From the decree 0 / the Divisional JadgSr 
a second appeal has beeo preferred to this 
Court by the defendant, and the ooly 
<iaestioii of lavr urged before us, is 
ono relating to t^e inadmissibility of soart 
of the entries in the plaintiffs* 6 oAt opoo 
that ground taken before the Icsfoeo 


Vol, JtXXI] INDIAN CASES. 

S3a»S DOff ■•au.CAViSIBi ». JAN-*«SDH* ACUAR Dim 
•pivuional Jodee and to wl.ich ire have 
iut referred. U ie alae nrjred the 
d«f6pdant B iBBroed Counsel that BeverH) 
of the entriea in the plaintiffa' bahi. on 
which the suit le based, amount to receipts 
M de6ned by the Stamp Act and that 
fiiDce they are not stamped they are 
laadmiaeibje m evidence, la the view that 
we take of the case, it is unnecessary for 
M to ^ into these points. In the Courts 
Ulow It was -admitted by the defendant 
th»t be had raised from Ram Chand 
4 k mtoaffer of the business of 

the ]mnt family) loan* amnonting 

pleaded that he 
bed ^id their amount and that ttotUing 
WM due by him to the plaintiffs. The 
fleJendant beviny admitted that tho awe. 

^teamonnt of the debts contracted by 
amounted to Rs. I.d4*.6.0,no question 
« the admissibility or otherwise of the 


?0l 


iUtns coMtUating thie smoonf, arises in 
^ case; sod the only question which 
dsaiBion is as to whsther the 
^endsne b^ succeeded in proviny that 
V this amount, hx pleaded by 

the Courts have fully cou- 
«de^ the question of the repayments 
A *^*7* ^ defendant and have 
w the ooneluaioQ that no repaymenU 
tp# eaUblishsd. This ia a finding of fact 


csoDot go behind it lo second 


bud ws 
^PSSL 

w. n>»intain (Ii* decree of 
•Awllat. Coort and di.miea 
»ifh eoste. 

Appeal iliemtete^. 


the 

the 


lower 

ippenl 


HIGH COTTRT. 

otcosp Civil Afpcal Ko. 2U9 os 1912 . 

November 26. I PI 5. 

' ^®*l*ce Richardson and 

/Bn io *%»*•• Imam. 

KUMAR DUTT PUKKA- 
•TASTHA Plawt,., No. I— 
AFFBtLAMT 

KUMAR DUTTA AHO 

A1 


U>r iW Mntutorv ikHimI In loro iIj^kiId 

rr'”’" 

Khan v. fl,,,;.. 

":• in- V' a. '• 

^ • JOf, ' 

Luko.. 1 I,„| Cu. Kl; J:i c. W K. 

Appeal against the .lecreo of (Jk* Suhor- 
dmate Judor. J.>d Court. .Sylhcl. eluted tho 
^»th A ril 1912. alfipining that of the 
Officiating Muiitif, Aelditio.ml Court 
Sunamqunge. dated (he lOth July Ida. 

Baba* J,vh'wi/li and fiirenjru 

huMttr Diigf for the Appellniil. 

Dabu //cwteadni KuHtar {>•>$, for tho Kc* 
spo rule ids. 

JUDOilKNT — 1« this ca.i«, it is conceded 
thftt the revenue sale of Io!t7 under which 
the pis in tiff .Appellant claiiu*, became final 
and conclusive mt.ra than twelve years 
before the date mi which (he suit wss 
instituted. That being bo, we may a^'cept 
the conteidinn of the appellants learned 
Pleader timt the bnding in the judgment 
of the lower Appellate Court that the 
principal defendar>«s have been in occupation 
of the lands in suit ae treapaK^ors for mmw 
than twelveyeiie befmw (he institution of 
tho suit, iwfers to ndverse pesseesion befmw 
the sale. Asauming this in (he appellaiit’e 
favour, the appeal may l>o decided on a 
very short ground. The que«tino is one 
of limitation. Is or ia not Article 121 of 
the brat Schedule to (he Limitation Act 
applicable (o thia caasl' It is nppllcsble if 
the nature of the interest ncqiiijed by tho 
principal defeadantH by sdvereo posieaslon 
is an '^encumbrance*’ within the meaning 
of the word as It in there used. It is a 
question of terminology, la such an inter- 
est properly described sa an encumbrance? 

It aeema to us that In view of the decisions 
of thia Court in ATo/nti Khan v. Droh Walk 
Ckts (Daod yuffer Ck'itufra Pal Cho’ulhiiri/ 

V. ffoiesif'v Lnl Gosaami (‘2) apd of the 
earlier authorities which \vere cited and 
followed to those cases, the questions which 


(n nc.2M. 

(?) 2.*i C 1C7 


^02 


UIDIAK OASE^. 


DlTTA RAM V. RUF CBAHU. 


Nv»* bave stated, can admit only of an 
ntlirmativa answer. The learned Pleader 
fnr the appellant contends that the interest 
is not an encumbrance and cannot properly 
he described as such. He refers to the 
cases of Kntnur Kn}ouand Sinoh n. SyM 
Siirafat JJosscin {‘i) and Rahim fdJi Mnnshi 
V. Nfilhn Kontn Lahiri (4). No doubt in 
those cases* it seems to have been held 
in regard to section 54 of the Bengal Land 
Revenue Sales Act (X( of 1859) that in 
the expression * ‘subject to all encumbrancea” 
which there occurs, the word encumbrances'* 
does not include an interest acquired before 
the date of the sale by adverse possesaioo 
for the statutory period, On the other 
hand, it has alwaya been held that (ha 
word as n^ed in section 3? where (he 
cxpre’‘si<'ii ia “free from all encumbrances/* 
includes such an interest at any rate Ur 
the purposeA of lirritation. and this point 
as to the meaning of the word in Article ii\ 
was not considered in the cases of 
Kumar Knlunand Singh v. Sped Sarafat 
7io«t^e{U (3) and UohitnndtJi Uutuhi v, A*a(iN< 
Kaiitn Ltihiri (4). 

Id the present case, the sale took place 
not under Article XI of 1859, butunder the 
Assam Land and Revenue Regulation of 
188^. We assume again io the appellant's 
favour that the learned Subordinate dodge 
misapplied section 71 of the Regulation and 
that the sale was the sale of an estate 
under section 70. But the interest which 
the defendants acquired, is in our upinion 
on the authorities au eocumbrance within 
the meaning of Article 121 and the suit is 
barred by limitation. Tbs contention of 
the learoed Pleader for the appellant that 
under Article 142 or 144, the period of 
limitation was twelve years from the date 
when possession was formally given to 
the purchaser at tbe sale, canoot be accepted. 

We may mention that there are two plots 
in dispute in this suit. The plaint* ff*s title 
to the first plot fails ou the fac^a fooud by 
the Subordinate Judge, whicb cannot be 
now auccessfully assailed. Hia title to the 
one 'ha If share of tbe second plot fails on the 
. ground .we baya.indicsied. 

Tbe result is that the appeal must be dis- 
missed with coets. 



18 0. W. K. 5S8. 
lln<l. Ca^.Slj J$ C. W. 


Appeal 
N. -W?. 


dirmtuad. 




PUNJAB CHIEF COURT. 

Skcosp Civil Appkal No, 702 or 1912. 

May 31. 1915. 

fVe«eN/:~Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 

niTTA RAW iNiJ otueas— PLAiKTifis— 

Arl'BLLaRTS 

venu$, 

RUP CHAND AND OfHBKS — DBR8gPANT>'— 

ResroxDBiiTs. 

t>f exteutor^IIfir of Mcut^r, 
Lccue standi lo tnfortt eg>‘ftr»«ntt—Ltltrr» of 
Attminittro t iuit ^PiX’hate. 

An Ueir of an executor, who has taken the ProbaM 
of (lie Will of a dvccaacd testator and who has 
died withont admin littering (ha whole estate, has 
no l»eH» Vaadi after Ide death to enforce ana^e. 
nent entered into hy htin ae such cxccnlor M’itb s 
ihirti iienon Mich n view to carryout tho iDtan* 
tion of I Ur (c»(a(or, H)3, cols. 1 A ^.2 

WIk’ii aucli an ctecuror dU^s. (he ciiate <>f the tastalor 
rcniaius uiir«')tre«cn(i«it uni 11 ■'•mu vno lakes oot 
Leiieraof AdniiuMiiKion or Probate from the Court. 
Cl*. Wn. rol | .' 

Second appeal from the decree of the 
Court of tbe Divisional Judge, 51ultan 
Division, dated the 5th February 1912, 
affirming that of the District Judge, Mueaffar* 
^rh, dated the J8th April 1911, dismiss- 
ing plaintiffs' claim, 

The Hoo'bla Wr. J/dhowmad Shafit K. B., 
for the Appellanta. 

La la Kargftpaf, for the Respondents. 

JUDGMENT.^ Tbe facta are folly staUd 
ill the jodgmenls of the lower Courts, aud 
it is not necesi'ary to repeat them here. H 
is nut disputed tbat Santu Ram, uncle of 
the plnintiffa. was appointed an executor by 
the Will of Tulsi Ham, dated Sth March 
lb 93, he look out Probate of tbe Will eod 
during his lifetime administered the eslalc 
of the testator according to the directions 
contained in the Will. He retained oiie-hatf 
of tbe estate in bia own hands, and sold * 
the other half to Delia Ram. father of the 
defendants, for Rs. 2,250. This sum of Be. ; 
8,250 was allowed to remain in the bands of j 
Dallu Ram, and he entered into an j 

ment, Exhibit p.l, dated 24th Novemb^ i 
18^4, with Santa Ram whereby he undert^h j 
to apeud the money iu hiA hands in cbajty m 
as directed in the Will of Tulsi Dai -Ijs | 
agreement of* Che 24th November 1^ I 
waa renewed on the '24th November loW* m 
Exhibit P.2, the terms of the later ■ 

ment being substantially the sums aa tho" ■ 
of the earlier ouc. .fl 


V«T. ZZZl] INDIAN CASES, 

tMmABVlai SAIPU V. SMTBlUKSam AWIiAL. 

Ran}, ibd esecator named in the 
WillofTnW Dttfl, la dead, and the present 
aojt han been breoghtby the plninfiffs, ir^o 
e» beire of Santa Ram, to recover from 
tb« «n, of n.llE Rom. who U .Iv. <lMd. 

o ' 1 aI« ’? ,*^*?!l* 

Re. 1,056 and J.OS3.(5 0 alleged to be due 
Jo ibe plimt.'ffa ae heira of Sanlu Kam 
from D^Id Ram, deceased, under the agree- 
n«Dt, Kibibit 2 dated 2.Hh bWmber 
lev/, ihe groonde upon wliicli the said 
two gams ora »llej,d to bo duo to tlie 
praintjffi, are ei plained fn the lower Coort;«' 
jodgmenU, and the aole queation for deci- 
own bfffrr, LO, it wh.fher <h« plaintiff*..* 

• V *oe (he heiM 

ofDalln Ram to recover the anma innuealion, 

Wegatmg Re. 2.13S.^.O. on the atrength 

iii5**«T!®*®*'**^***^ the 24th November 
iw7, ae if these same were doe to Santu 
^rn aaa private creditor and had mdhing 
whatever to do with the admin is tret ion of 
.2^ Xm*' accord. 

Both the Coorta below have diamiMed 
the eoit, holding that .Santu Ram. the sole 

kiw / **’• ’Tulai Dae, 

being dead, the eatate of TuUi Dna ia now 
OPijpmented, and that until another person 
« dflly appointed under Act V of lfc81 

deUndante aa heira of Dallu Ram are not 

|«b e to acooant for the moneys belonging 

tJr\ '^bich ari in 

their handa noder the agreement dated 

bearing the 

Mrt appellants iifaop. 

the lo»«».^n 7'!^ ft^eof opinion that 

Plaint I ff**^^*r*^ decision ia perfectly correct. 

ftompriees two reliefs: (1) 
aoe to recover Rs. 1.055, which ia 


SO.l 


againat the defendanta, heirs of Dallu Hrtra, 
It lunng admitted that the plAiiiliff,; I.avv 
not twrn empowered by a competent Court 
to admiiiistev tJ.e estate of Tulai Dee in 
bis IVill of the ,<fh MorHi 
: «he pIointiiTs JmvestiK 

m (heir hands funds heJnnging to Hic 
eetate of ToUi Dar, and it in out of those 
? «..^bat they have the mini •>( 

lU. 4^ whivh (pgelherwilh interest a mo.m is 
o Rs. 1,055, and which, they ^ay, sliuidd haw 
Uen contributed hy D.ilJu H:ini accoiding to 
the agreement of IcO". The ploimi/Ts Jmxo 
apent nothing, oral m.y rate.should have spent 
nothing, out of their own pockets; and tut 
ground for contribution from 1 lie defendants 
on (he basis of a peranrml undertaking on 
the part of Dadu lUm is nnide out. 'Mie 
agreement of 24th November W)7. muat 
be read with (he Will of TaUi Daa; umJ 
reading the two together, it ia clear that 
Dallu Ram i*r his lieir.*i conKl lie calic<l 
to account, far as the >um of R'. 2,250 
in his handi was concen.ed, only hy u 
person duly autlinrifted to administer (he 
estate of (lie testator. The plaintilVi do 
not occupy this status, nnej their suit has 
rightly been dismissed by U'lh tlie Courts. 
The appeal faifa ami ia disuiisasd with costs. 

.tppeiil ///Vwj wd, 


■aid k. 'VS. i.vpy, Which la 

iccoJ! btve ^en spent by tlig plaintiffs in 
bat^rr '’*^5 tbe directions of the testator. 

Da Ha aboold have been spent by 

frMh ‘"I (2) th.y deroand “imt * 

Be 1 of the balance of 

^"‘be hands of 
of the ^ executed by them in terms 

1897 ‘be 24eh November 

•dwith Ah ” j se reliefs are direct ly connect* 

Tab n.*r Muinietrelion of the estate of 

aoderstand what 
^ntu 7U P^eintiffe, as the heirs of 

^ ^ obtain ^ these^^reliefs 


51ADKAS HIGH COURT. 
?>fccoyoCmi. AvnAt. No. 7P or 1P12. 

Cm a iltsceLkANcoirs Remms No. 2177 

or iy|2. 

Octolier 2^, 1015. 

Pret&utt — Mr. JuAtice tinda%iva Aiyar uml 
51 r. Ju.slice Napier. 

KRISHNASWAMI NAIDU— PamiOKKk, 
PtaiNTirK— ArrBU.asT i?e S. A. No. vS and 
R syroxi^KXT is C. M P. No. 2177 
re/rar 

SEETHALAKSHMI AMMAL— Prtitioxkii. 
D Bye s pa ST— Rki^ 1 * 0 X 06 XT is S. A No. :s anp 
PB tmoKCRix C. 51. P. No. 2 77. 

ifinHm £•*«— iW/trrfs r*ir« frr . /a 

•llffi/imtf*’' /./ • 7 /,s/; 

f«*«/C *•», (‘Ac'Aci «i*A </dl*M i'lykt . 

Prr»p(*ii.v friv^n for ui«iat«Maiii.c lu un illegiiimaln 
son of OB umtirided (lo««*B»ed eo ptircotier cai.iimi 
be trcB<c*t f*t> (ho Ancestral property r>f ilie iltegj. 
tiiQBtcs<ain wbicti a 6<m of rlmt jIletfitiiflH(e*’9oii 
gets a riglit by UrlU. ^p. S(H. col. J .] 

Fill^v.liAtMehaiiiirt 7ci*a>, ?4Sf.' 4iP- 
HU. L J. Bl<% Baterimal v. fR liid’ 

'CM.eS.^ 17 C. Vf.N.S^ 17 C. T., J. ga, rti«tin{nu8K»,l’. 
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MlRBRAl 91 V. 'fOL61 Bltf. 

Secoud appeal a^inst the decree of the 
OoDrt of the Sabordinate Jadfre of Nega* 
pnUra> in Appeal Suit No. 706 of 1909, 
preferred against that of the CoaH of the 
Diairict Moneif of Negapatam. \a Origiual 
Suit No. 18b of 1908. 

Civil ^iiscella neons Petition pmying that 
in the eircomatancea stated in the affidavit 
hied there\Ti(h, the llich Coert will lie 
pleased to is^ue an order to take off from the 
tile of the Nigh Court the said Second 
Appeal No. 76 of 1912. 

Mr. 7' K. Mutfiukrithna .4 /per, for the 
Appellant. 

Mr. 2'. R. Vfiikatai'amti Satiri, for the Re« 
spondeiit. 

JUDOMKNT. — Property given for main* 
tens nee to the illegitimateson of an andivuTed 
deceased cn> parcener cannot be treated as 
the aucestval pi^oporty of the illesitimate 
son in wliieh the son of that illegitiruate 
son gets a right by birth. The ra<e of 
WafffilitiffHiu Pi'Uai V. JtitMtirhontha TVror 
(1) (j noted by the appellant's learned Vakil 
was the case of a gift by a father 
to his son of property which noold 
have, but for the gift, on such deacent, 
descended to the son and been anresfral 
property in the aon’s hands, the learned 
Judges holding that a father making sorh a 
gift, might be presumed to have intend* d 
his son to take it as if the son had inherited 
it. The case of Hasttnutnl Bahit v. .4 ho mi 
i/oM (2), was a case of gift again hy a 
father for the maintenance of his sons and 
sons' descendants. 

Without espresHiiig an opinion as tr 
whether the cese of Ptfini 

V. Ramaehitnitrti Tfvar 1). waa rightly 
decided, the two cases above noted, are 
olesrly distingaiahable from the preaeot 
case. 


Tbe lower Courts weio, therefore, right 
in bolding that the son of the illegili. 
mate son did not obtain any right by 
birth in property given to hia fsfher 
for raaintenance, when fbst gift waa not 
made by the father's father. The second 
appeal is dismissed with costs. The petition 
put in by the respondent is also dismissed 
Vith costs. 

Appeal nnA pefUftm hath 
fl) 24 » 429{ U II. L. J. 8 0 "*'**««*». 

tmA I5sa. 17 C.t. j. 17 


ALLAHABAD HIGH COrRT 
SecosD Civil. Ah'^ai. No 1.S^2 or 1914. 
November 1^15. 

Pre«e»/: — .Mr. Justice Pregoti. 

NIRBHAf SfNHA ami*oturms 

- AevKiaAXTS 


r^r«iw 

Tl’LSI RA\r^Pi.*iST'rr Hr pov snt. 

An 8<h. U iiA - 

u*nftHna»r^-^Pf>»^**ion 

for jtre>fit4 a/ lUfit^jngrA JAmir 

tVli^rr a u«nfr»rtnsry inorigngrr rnnl for p«sa*' 
!*•>« of iIm* property wjihjn riv yrtwa of 

die <tait‘ from which he was toltsve rrcoiced porsei. 
sii>n .*ii>d aiKt cleinictt mesnr prefil* for ihc enne 
prricNl on (ho ullogiiiioii ilmf rho iivw'rseor had 
iiercr riven him |t<iia*cs»mn ht eccotihiiico with the 
iotm» of 11*0 <loo*l. the aiortjtniro < 1 pci 1 hcii>r (» rcgiV 
trrtHl one: 

(lint rhe «4nim for pmSta was in substance one 
for <oin|ien»ation for 1/rcacU of a contrnt t in writing 
roi,o«roroil ami wns govornod by Arllcio 1 B, ftn<l not 
by Arllrlo fHl.ofiho Mcnitation Act. fp W>k col “.] 
fiaximt AU, A W N naBBI IBi 
CfAirtioi" ff V. Si»*9^, 30 A fOOf 

A. VV. N. ( lUOS) 100; A A- L. J. referred to. 


Second appeal from the decision of the 
OUtrirt Judge of Oareilty, dated the 2nd July 
1914. 

Mr .'f. f). ^inUn, for the Appellants. 

Mr. Pmsuif Ohote, for the R*' 

apondent. 

JUDGMENT.- This was a suit by a 
osofraef tiary mortgagee to recover pnsses*''^o 
on the allegation that the dsfendanis-o'<’H» 
giigorshad never given him r>oese«sion over 
the mortgaged propertv in accord a nre vritb 
the terma of the contract. The suit 
brought within six years of the date from 
which the mortgagee was to hnve received 
possession. Profits were claimed for the 
entire period of ai* year*. The only question 
discuaaed in the Courts below was as to tha 
amount of the said profits. A point of limt' 
talion is raised in second appeal to this Cuoft, 
it being contended that the suit was governed* 
eo far as the claim for profits was cooesmsd, 
by Ah ids 109 of the First Schedule to the 
LimiUtinu Act (Act fX of 190’*). The 
gage deed is i^egistered and in my opiuio®» 
the dsim for profits waa in substance one 
compeosalion for breach of a contract 
writing registered and subject to the 
of limitation prescribed by Article 4 

can find no authority to thecontrary *** 
view which I have taken, seems to have bee® 
tnsamedia feho cases o£ 


tKDIAK OASES. 


TcKZZZI] 

1I4TBDB4 ?R181i) V. ICARIII BaKSH. 

(1) And CtAleefnr '»/ «U<>Mpnr v. 
J)rtwa» iSin^A (8). Th« only o^her plea taken 
mthd nemorAndam of appOFil, aamiIs IIio 
H iding of tbe lower Appellate Coart na to tlie 
Amon&t of the AnnaaLpro6es vtImcIi the pliiut* 
iff wae entitled to recover. I think the ap- 
pellaotH are up Agaio^t a finding of fact on 
thw point with which 1 cannot interfere. The 
appeal, therefore^ faiU and I diamies it with 
ceale, iDClnditig feea on tbe higher scale. 

i Appeof diAba’Mcrf. 

1)A.W.N. fIBM) 6. 

8| SO A 400; A. W. W. ([«») lOO; f» A. L. J. 4-0. 


^ALNARABAD HIGH COURT, 
SccoND Cint. AppKAf. Ko. uu or 191 •. 
November J, J915. 

Preern/:— Mr. Justice Piffgott. 

. MATHURA PRASAD^DersyOAXT^ 

~Amr.i.ANT 

teriae 

KARIM BAKSR amp AXOTnin — Pt4i stiffs 

RtSl'CSURNTA. 

e^mfnt^CHttomery riakt le enfitir • 

''^h«ro ft pattiealftr arore hn<l was nftwl In* the 
iftmCIrof tho Mahommtdan mhknift of» vilUri »* 
eanftl erounii: 

1W*J, (hftt the riffht claimrrl by thrin we* not itn 
••••moae bat a 'Viiftlgniurr Hglit in the anture of 
AaMiement. ' [p. fioo, col. tA 
Second appeal from a decree of the 
Sttbordinate Judge of Meerut. 

Messrs. M. L. Ao^inr/tla and Bch y Knpxiir 
for the Appellant. 

Mr PtQrey Lai fianerjV, forthe Reapondenle. 

JUjJQVKNT.—Th. fi.cfc.oot of which this 
may be afated as follows: — 
•m ‘he pm f.trmn defendant# 

jn'eMohattmadanresidenta ofarertain village. 
J hedefendftDl-appeUftnt ia a ' indii, a makuhn 
W the aame village. Tlia dispute relates to a 
•rtain plot of grove l«nd therein aitaafeJ. 

of the plaintiffs and of 
• pro ferrma defendants held this grove 
5* *®hanU. Tbev exernte<l a aeries of 
reda purporting to transfer whatever righta 
pnaaesaed therein, to the defendant, 
jliapute having brokan out between the 
St *t*' has been brought 

Ja * . . plAintiffa to enforce a right, alleged 
iha *!*• ^‘^^our of the K-nllv of whirh 

PlAiotiffe ami the p'ra^ortui defeniants 


la 


are roonibers, to bury their dead in lha 
said grove. 

The Coorl of first instance a-iparently 
found that such a right did exist in 
fav-^nr of the himily to which the plalntiffa 
belong, but that this right oxtonded nnly to 
a stuill portion of the grove in dispute. 
The loarnH Muti'^if. however, proceeded to 
gr.int rhe phiutlfT-* n declHrAtion which 
WAS so cAQtiou^ly worried that it is diffif'nlt 
to coiK*eive of wlmf uv# it could have been 
to them; it is c^inswinenfly not surprising 
that the <lcfeiiilftnt did not appeal against 
it. The phintitf-i appealo*!, and there wna 
no er*>ss. object ion liUI by the contesting 
defendant. It i« only by reference to the 
judgment of the lower Appellate Co rt that 
one can ascertain srhelher he soaglit to 
support the decree of the Court of first 
instance on any <if the points which had 
been decide<l against him. It dues not appear 
to me that he did ao. 

The first issue as fr.imed by the learned 
Sal>or<linate iidge in appeal, was iti these 
terms: — **ffave the plaintiffs a right to 
bury their dead in the whole area of the 
disputed gmve. or only in the particular 
portion of it specified in the lower Court*# 
decree?” 

The point has not been taken in second 
appeal that the frame uf tin# )$soe beg# 
the guestinna in dispute, or any of them, 
in favour of tbe plaint iff#. The learned 
Sulx>rdiimte Judge, in spile of the curious 
frame of the firsts Conrl*s decree, apparently 
unHersbvHl the learned Munsif to have 
found in favour of the plaintiffa that 
they had a right to hnry their dead in 
a certain portior: of the disputed area, and 
he considered only whether that right did 
or did i:ot extend over the whole area in 
diapute. If exception had been taken to 
thi^ in the memorandum of appeal, I 
shnuM have felt strongly disposed to remit 
an i*sae for a further finding. As the 
case for the aopellint was pot to mein 
argunicnt the motion that thr lower Appellate 
Cuart had aseamed aoy point against him 
witliout deciding it, was expressly disclaimed. 

I was invited to consider that, in epHe of 
the frame of the issoe, the learned 
Sahorlioata Judge had in fact decided both 
0>int4. rit , that there exUlad in favour 
of the pbiutiffs, a right to bory their 
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dead in the land indiapDie and, ttcondl^, 
that this riffht extended over and applied 
to the whole of the diaputed area. 

01 the pleas taken in the memoranda m 
of appeal before me, those embodied in the 
2nd. Urd and 4th paragraphs, may at once 
be rejected. In the 4th paragraph, a point 
ot law M Mought to be raised vrbicb was 
not taken in either of the Courts below, 
and I do unt think it is n question which 
1 should permit to kw laieed at this 
Htage. 

The contention put for want in the second 
paragraph would seem to be that a right 
to use land for the burial of the dead 
can only exist to the extent of placing 
one dead body on the top of another, i. e., 
to A specific area already oeeopied by 
oorpaes previoosly interred. This seems 
to me obviously ansastainable. Nor does 
the fact pat forward in the third paragraph, 
that the greater portion of the plot in 
dispute has been kept under cultivation 
liy the appellant, :^eoius to we in itself 
any reason for interfering with tba decree 
of the Couit below. It U quite conceivable 
that the plaintiffs might have a right to 
bury a deceased member of their family 
on a particular spot, even though the 
Surface of the ground at that point might 
he under cultivation by the defendant eo 
long as it was not required by the plaintiffs 
for purposes of burial. The main cootention 
ill snpport of thie appeal is that embodied 
in the first paragraph of the appelUnt's 
inemoranduni, As stated, the plea taken 
is that tkiere cannot be any easeraent in 
law for bnrying the dead in a case like 
this;” I do not altogether understand 
what ie mesnt by the words "in a case 
like this,** but the argument as laid before 
me. is based on the provisiona of the Indian 
Maacmente Act, V of 1882, and in so 
far ns it rests upon that Act, it is 
unanswerable. The finding of the lower 
Appellate Court is that there exists in 
favour of the plaintiffs, or more strictly 
speakiDg in hvoar o( the funil, to which 
the pUintiifa and the pro forma defeodeots 
belong, a coetomar, eaeement of burying 
.their dead id the entire area of the disnated 
.^ve. There certainly cannot b* a 
. onatomary easement within Ah* • 

-of the definition i„ ^,1;^ 


y of 1882, for the simple reason 
that the right set up is not within the 
definition of an easement in section t of 
the same Act. It is not claimed by the 
plaintiffs, and has not been found in their 
favour in virtue of their ownership or 
occupation of any land other than the 
grove in dispute. There being no dominant 
heritage, there can be no easement at all 
within the meaning of Act V of 
1^82. What I really have to decide, is 
whether I ought on this ground to set 
asid the findings of the lower Appellate 
Court, and either reverse the decree of the 
learned Sdobordinate Judge or call for a 
fresh finding, or whether, oo the other 
hand, I can regard the fiodiog in favour 
of the existence of a customary easement 
as a finding that there exists a customary 
Hght of the nature of an easement, 
i ode pend ehtly of the provieious of the 
Indian Easements Act, such as is safe- 
guarded by the saving provisions of section 
• of the Act ilself. That there cao be a 
CTutomary right of burial under circumstances 
which obviously exclude the application of 
the provisions of Act V of 1882, for 
the reason already noted, the sbsence 
of any dominant heritage, I take to be 
settled law, as is apparent from such 
decisiona as that in ifohidin v. SkivUnoappa 
\l), which rests in pari upon a decision 
nf.*^** Court in Ku^r Sin v. ^famman (2). 
There ie no aptcific reference to the 
provisiore of the Indian EasemeuU Act 
An the judgment of the Court below, and 
it seems more reasonable to suppose that 
the learned^ Subordinate Judge used the 
expression coo stoma ry easement” lnoeeIy» 
instead of the words "customary right jo 
Ihe nature of an easement," than to 
asanme that he wns entirely ignorant of 
the provistone of the Indian Basements 
Act. Accepting the findings of the lower 
Appellate Court j'q this sense, it seems to 
me to be sobstanUally a finding of 
or at any rate to be one with which I 
ought not to interfere ou any of 
grounds put forward in this appeal, i 
am h>und to say that I consider the 
a somewhat unsat isfactcry one* 

0) 23 B. 6«d. 

(8) I? A S7i A W. ». <1$99) 10, 
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vleBdiiiKa of the pariios bove b«9n lofiso 
tbroD^boDt, and it do«a fieom to mo to 
be open to argament whether the ConrU 
below bare held the plaiutiffe aa atrirti/ 
as ther night have done to the ca^e net 
np ID their written pleadings. 1 must, 
however, give effect to the cooclo^ion nt 
which I have arrived by diarahsing this 
appeal with coeta. 


CALCUTTA HIGH COURT. 
TiasrClva ApreAi Kn. 189 Of 19U. 

November 30. 191 b. 

Preeent:«— Mr. Justice Richardson nnd 
Mr. Jnetiee Imam. 

KRISHNA KUMAR RAY CHOWDHURl 
— Pl* I «Ti ff — A m t.imj 
vertHt 

CHANDRA KANTA MTTRA ANOornBus— 

DBPBNiaMTs^Re^fOMor.vTs. 

CcMrt ref. At* (rtt 0 / IPTO;, T. cK (4) 
iVllctf I687>, *. 

Wft relief vufht »a< in pAainl—reUnfieM 

2 ^ pu'pewi of JurifdichOH giffH^Cnul ProfeJn,-* 
{Act V 9/ J908). 0 . r//, r. I U ft, (^). 

Where In s AUit snder sect ion 7. cIumm* (4) (•") vf iho 
loofi pe«i Act, 1870, the pltiiM coot«h»« 
no *eloMioD of tUe relief Mnght bat aivr* a rslua. 
tloo flf tKe «u>i pnrpnvre of inri»<hciN*n. 

the wirt.fee i« to be cunipu(ei) acc«>r<Une to tbo 
^iQBbon of (ho Bulc for tlic perpiwca of JnmdieHnn. 
XbMgb the netual vshe of the relief eoaght i» Icee. 
SBleothe plBintiff with tUe Coart' e tesvr ameinle 
the pUint. f p. €07, col , *5 p. SOh, eol. J .] 

Appeal agni net the decree of (he Suhor- 

dinate Jadge, 1st Court of BscItergoTige, 

dated the 30th March \9Vi. 

* 1 ®*!?* dWnaM CAa«<^m Ouha, for the 
AppelUnt. 

JDD0SIKNT. — This is an appeal from a 
ueeree rejecting a pUint under the pro* 
vwion* of Order VII. rulell.claoae (cX 
.^ml Procedure Code. We have not had the 
•“Vantage of hearing any one for the 
but the facte appear to be as 

IfiTJ* *^*‘*“‘ 20th Pebrnary 

and originally it bore a etamp nf 
10 . It is perfectly clear. 

' *’^***r •• the learoed Pleader for (be 


phuntiff-appellant now concedes. Hn* tho 
suit \* much more than a Auit tor a mcro 
dcclar.itory <l«i-rec. The learned Suly.r- 
dinate Judge, therefore, was perff*<*tV f^vr^rt 
when he decided hy his oilier of lh« 7t)i 
March l9l t, thnt the (’.•nrt.ff'e pn«d was 
iusulljeient. That oHer. Imwcv r. '• ii.'hf 

have 1 h'<ti to some evtent uii^UaliMg iti 
regnnl to the amount of the Court fee 
that might to have hven p:iid. The 
siiggealion then made was that the plaint 
should have licen stamped a< if it < 
ft plaint for the reeovery of thu prciHity 
to whicli the suit related. The pin inti O' 
founding himaeJf nn (hat pattnfthe onive 
of the 7th March, put in an niMiCmiml 
fee, the whole fee then paid licing the 
proper eJ vntfreni fee for a suit for (ho 
recover}' of possession of the property. 
There h no dmiht, however, that the fee 
payable in the present suit, a suit under 
.siib*elause (c), clause (, of section 7 of 
the Court Fees Act, should have been 
computed under th^t secHon areorlioff to 
the amount at which the relief sought had 
Itecn valued in the plaint. It >s fme that 
(he plaint contains tm valuation of the 
relief sought. I 11 its paragraph 19 
however, • valnation of that suit i** made 
for the purpose of juris/Uction: and uiidoi 
section 6 of the Suits Vsluntinn Act, tin* 
value for the computntinn of CnuH*fees a d 
the value for the purposes of juris<lictioii 
are to be the same. The Ir'iincd Snh. 
ordinate Jodge, therefore, «as agniii rorrect 
when by his order of the 21st Mai^ch 1014 
he refuse<l to accept as sulC'ieot, the ad* 
ditional fee which the plaintiff had put 
in. By that order, he gave tho plaintiff 
a further week for the purpose of putting 
io the proper fee. The plaintiff failed to 
carry oat that order and on the 30th March 
1914, the auit was dismissed by the drcrco 
under appeal. The case is perhaps one of 
some hardship. In the /if if pK<*o. it may 
Iw that the plaintiff was origioallv uiislrd 
by the form in which the orJ^r of (he 
7th Msrch 1914 was drawn up. In (ho 
X. place, the amnant at whi^h tho suit 

was valneil for the purposes of iiiri**di<*(lMU 
was possibly greater than the net imI value 
of the relief sought. If that be s-», however, 
Ihc plaintiff should not have contented 
himself with a simple failure to enrry out 
the Subordinate Judge’s order, but should 
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liAve nskcd for Uav« to amend the plaint. 
In tlic rircumstnnce?. the ooncloaionA at 
wliicU we have arrived In that we shoald eet 
a&ide the decree nf the learoed Sobordinate 
Jndfre end direct that the plaint be accepted, 
provided that plaintiff pay a the Coart -fee 
computed on the footinj? that the valoe of 
the relief sought ia ais thoaaarxl rnpeea, 
within fourteen days of the receipt of the 
record by the Coart below. If the deticit fee 
ia not mi id within that time, thU appeal will 
stand dismissed, 

Appeal 


PUNJAn CHIRP COURT. 

SecoHp Civil ArrEAi. Vo. 9 j 2 or Idt^. 
April 1>. 1915. 

Prerenf: — Mr. Justice Rattigan and 
Mr. Justice Chevia. 

8 HAM 8UNUAU — DRrrxpiyr— AMtUaKt 

ARDUU ATIAD — Pr.^ivTirr^ RB8i*0)rDeNT. 

.U! fix of incwh SfA- /, Jr/. TO*— 

itt m'l.l-jnycf 

fv /vty ialfrett n* of kto fsttooitrf Sfarttfijf fmnt 
liiixititlio". . 

A m«irrvnec-<lrrd Uat^rl Btb December lAfU prot1«|. 
i:<l tlinl (Ui* mortraec entiM be P^tccIomhI at tko ctx] nt 
(hrro yrnr«» that tho m«»rlini 0 C <lrt>t was tn carry R». 

i hi c rest hatf.rrarty to Iw* |»anI half.ycarty and 
tlmtif (wo |>rrirMl*ofa{x ninnOiK rleppcd wiihost »n. 
tores! Mu*' psuU (Uemortonees vraatvhave thenp4i<m 
of ihflinloinine the |>onoiI of ilio monimire anU suing 
«>n1y for (ho intoros! or of cutcmjr short (he mortgage 
fi44/y^rt.i.r'/fAH /itft'A (ar'fror* anil soinff for (he whoir 
debt, pniiriiml nnU inlorest. So hiior^ wa« errr 
pant. The ciiU waa ins!i!o!c(l on IT(h AiiTiMrOO. The 
i)ofan(lsi>( piradod limitatioi): 

Ifclil, (bn! under Arlkde J3f of (lie LtmiCalioii Act. 

the pcriotl Wffiin to rnn from the ({me whon iho 

Dionry aurd for hc<*aine <tuc. rrt. Oth Decani 
]R^a. and that. iWrofore.tbe auk was barred by (imc. 
rv»-ROO, col. I J 

Khoi.- uA.Din v. Ain itat. 169 P. R, IMS (P, D.), 

followed. 

Ife/folmrKpa ffeundoR v. OoMadtri, eg 

M. 20{ 8 M, t J- Ii*7; Pwxi v. Umlo Jfof. lo’ P. 

ft. 1883: and itaharofa of Btnom t. XonA ttom **8 a’ 

eai: A- w. N. 00071 ’ftOj 4 A. L. J. 33C, drMinenflhed’ 
4/adAm r. funjot, SO A. 133^ A W. X, (t908i mi 
5 A. h. J. 73, not apprered. ^ 

Second appeal from the decree of the Divi- 
sional Judge, Delhi Division, dated iLo ll*i. 
March 15112. 

Mr. flecc^cy, for the Appellant. 


Rti Bahadur Paodit Sk9o iVa/Min, I'tt 
the Reapondent. 

JUDGMKXT.— The facts of thia caae. 

so far aa they are nec&asary for the parpoas 
of deciding the appeal before u% are as 
follows; —Mnhamm 111 [brahim held a oiece 
of land on lease from the M ante i pal 

Committee nf Delhi. On thia. he erected a 
building which he mortgaged to the plaintiff. 
Aa Mohammad Ibrahim fell into arrears 
with his rent, the Municipal Ooramittee 
turned him oat, and gave the land on lease 
to Abdol Ahftd, who palled down the old 
building which was in a dilapidated con* 
dition and partly on the site in question 
and partly on an adjoining site, erected 
a large aohstantial building. The plaintiff 
now aealcs to recover Ins mortgage*money 
w'ith interest from Mohammad Ibrahim 
nnd Abdul Ahad. Plaintiff's rUicn comes 
to R^. The first Court gave 

plaintiff a derree for Ra. 103 only— this 
^ing the estimated value of the materials 
in the old building— against Abdul Ahad, 
and for the rest of the claim against 
Muhammad Ibrahim. Plaiutiff, having 
appealed in vain against Abdul Ahad to 
the Divisional Judge, has lodged a further 
appeal again«i him in this Court. 

The only question which it will be 
necessary for ua to diecuaa is the question 
of limitation. In both the lower Courts, 
it was nnaucccMfully urged on behalf of 
Abdnl Ahad that the claim was time^barred. 
The plea is again urged in thia Court, 
and we think it must be allowed. 


The mortgage on which plaintiff SU89, 
waa eseooted on Stn December 1895. The 
deed provided that the nortgnge could be 
forecloaed at the end of three years, also 
|>"*i ***? mortgage .debt was to carry R«. 
3 -o-O interest half-yearly, to be paid half- 
yearly, ulso that if two periods of sis 
months elapsed withont interest being paid* 
the mortgagee was to have the option of 
maintaining the period of the mortgage and 
»aitig only for the interest due or of CuHiok 
short the mortgage (MiiVud.*.raAn^sl’hlarktfr) 
and suing for (he whole debt, princip^ 
Slid interest. No interest was ever pbl“' 
so that the mortgagee could, had he W 
clioaen, have sued for the whole morlga^ 
after the 8th Decemb^ 
1896. If limitatiou be counted fro* 
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dtV .Daoembar lSd6, (liia auU, inAtiiaUl 
OQ l7th April 1909, U tun^^birrai. (f. 
hoirarar, lirait&ii'^n ha ennntei from thn 
en<l of (ha thrad year* tn**n(i'iri«t in Ih^ 
deed, the suit ia witiuii (imA. Ar»vJd Ufi 
of the firet ^chadul« of tK«» hi oit^*i m 
Aet admittedly rippliea, and (ho perici l of 
limiUtion ia twelve jour* cuvittsi fr >m tho 
time when the money eae I for Iw »fue< lue. 

The lexmed Advocate for tSi* rr^.i *ii lent 
QnoUe the F'all B'*noh ruling of Kknit- 
tid'die T. A/u ifof (1). That wna n ca^e 
in wbieh the plaintiff clHioi«}<l under n 
hood payable by inatalm^nte with a clause 
tbit if defaolt «rero ran<le in payment 
df one or more inatalmeuta, the whole 
ahonld be doe at once. To each a ca<e 
Article 75 applies and the pernid nf limi* 
tatioD rune from the date of the drfMuh, 
an1ea« the payee naivea the heneKt of the 
pMeWon for prompt payment in cnae of 
defidll. Article 132 aimply 1ay< d« iwn that 
llmilefion mna from the dat-“ when the mon*y 
ided for bec’‘rgea due." Had the plaintiff 
Itied OR the 9th December 1895, ‘low conld 
the mortgagor have pleaded that the money 
not become dne P 

The learned Cooneel for the eppellant 
brgee that the plaintiff had the nprSon. 
Tbla no doubt is trae. He woa not 
b aae, bnt forbearance to aoe wnohl not 
stop limitation from beginning to run. It 

wbai, in the face of the Full IJrnrh 
jahag above referred to, to apeak «»f 
Jftiver, for that ruling distinctly I»y< down 
that mere forbearance to aae cannot be 
warded a« eolBHent proof of waiver. 
Kicept the fact that plaintiff did not aoe, 
wre is nothing whatever in the present 
which can be regarded aa evidence 
« waiver. It is oot a case where the 
plaintiff had to make any demand bvf<ii*e 
mortgaae-deed aaya notiuug 
Whatever a^ to any demand being reqoiaile 
Mwe a eaitia bronght This diatingoiahea 
caae from ff^tfakarnpn Oounthn v. 
tt^qrewn;,* GounJan (2) and Prem 
V. ifjrfa Af-sf (3), which are 
Wted on appellant'e behalf. Mr. Beechey 
^0 qPotee Vaharoja nf Btnartt v. Sand 

■ II '« 
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acceptance of ia^tU neat after doe date, >r.i« 
regifxl.*! A'iffi««:vnt p»*''»f of ati implied 
w%iv'- \f •. U«*«'her al*-! .4)/< 

V. fsHtfaf (.51. I'hU rtilirig n i dnohi; i* in 
hMfiv«nr. Intar* imIi* rinr Hnj Uu catta 
Hixh C*>U''( hn taken » difr»*peot view, 
U'r ni*ed n > 1 , however, diaciKs the matter 
forthor, a< xve <••• n' rci'^on whatever why 
wo Hhoiil I I* o f ill Kv* the Full B^nch ruling 
of «iiir own I'oiirt. 

Livily, \(r. urge* tint the 

won!* m/if-id.i.r'tkn u>kU k'lrkur show (hat 
the plaintiff hul to do Aooiothing eUe 
be<kle« bringing e suit if ho wished to 
ei force the penalty cKu«e. We cannot agree. 
We are of opi ni oi that all that plaintiff 
had to do, wai> lo bring a euit which 
would have at once Ahnnro that the plaintiff 
WA« availing himaelf of the option. We 
h lid that (he whnfe moctgagO'debt waa 
dne aa ><<>nri tivo ancceeaivo dofsnlts 
in (hi ha If •yearly irixtalmenta of interest 
n*ctirre<l. end that the oreaent suit aliould 
hwv h'^n diarnis^ed j’a .*o/o as ti)Ae*barred. 

Bat ea there ia no CMaa^eppeel and no 
cfM«<*ohjectjnii« hive been lodged, the 
decree piaaetl by the luwer Courts will 
Atand. 

This eppeil ie diaramsod with costs. 

.Ipprof 

(5) SO A. Itl: A. vv. K. (ITOaj 31*; 5 A. L. J. 72 


ALfxAHAnAl) HICfH COURT. 
Sf.coxp Civa ArrSAL No. 9C2 or idl4. 
November 4. 1915. 

prfgeHt: — Juatice Sir George KnoX, Kr., end 
Mr. Justice Rafique. 

Saiyvi SAKKAW vT ALl J^HAtt— 

OevespixT^ArpstLAKT 

ttrtm 

Jhu 5IUHAMMAD ABDUL KARIM 

liH AN — PiAiXfirP— Rt^i'O.spBMT. 

5«/»» «/ xcmhniB'i in tuiMiny 

in xemioOari, ./ efw pnnei—Snlf no(i/t(nri'>n. vch,e 

^ Where an inTeotory of the property (o W evld 
fiM br a decrw-hoJdor with hie applicae.oo foroxe- 

cvlioB shrtfreathat oolya was to he sold 

aitd iH>t a twil ling •itiiatrd Ihereln: 

I, <bH( sho salo (IW not pH* the larcreet ot the 
iadgiueBt dobtor in the building- fp 810, cd, 2.J 
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Ahu ifnS'Oi r. ^/riz«7A Aii, 4 381: Bnafce L<tt r. 

JaO’il A. W. N. (1900) 31; 22 A. 168, diMiD- 

('uishcil frOQi. 

F^r Kri»x, J.-^7hc SAle-Botiticfttion is a most 
impnriAnt ilocniDent vehco Court wishes to 6od oal 
what was sidd lu ao auction tale held id oxrcutioa 
of a decree. [)>. 81 1, col. i.] 

Socood appeftl {rom tbe deci^ioii of tho 
Additional Jodgo of Aligarh, dated the let 
April 1914. 

Mr. SAodNrsaimiM, for the Appellant. 

The llon’Ide Dr. Tej Bohtuh'r Snpru, fop 
tlio Respondent. 

JUDGMENT. 

Rafh^oe. J. — The dispute between the 
partien to this appeal is between two 
rival purchasers at auction sales. It 
appears that several persons obtained 
decrees against one Syed Haider Shah who 
was one of the semin/tarx of the village 
Klinnpiir. In execution of the decree of 
one Laehhmi Kara in, the sfintmlari afaare 
of Syed Haider Shah was sold and 
purchased by the plaintiff-respondent. In 
execution of another decree obtained by 
one Lakkhi Mai against tho same Haider 
Shah, the property calle*! the kiU situate 
in Khanpur was sold and porebaaed 
by the defendant-appellant. The plaint* 
ill •respondent objected to the attachment 
and sale of the said in execu* 

iion of the decree of Laklii Mai, but 
bis objection was disallowed. He then 
brought tbe suit out of which this ap* 
peal has arisen, for a declaration that the 
plaintiff -res pendent by virtue of his purchase 
at auction sale is the owner of the share 
of Haidor Shah in the Ari7o aituale in 
Khanpur. The defeodant-appellant resisted 
the ciai»n on tbe ground that all that the 
plaintiff -res pendent had purchased at the 
auction sale, was the srmiWari share of 
Haider Shall. The objection of the appel- 
lant was disallowed by the lower Courts 
and 'the claim decreed. In appeal, the 
defendant repeats hie plea aod contends 
that all that was sold to nnd purchased 
by the plaintiff -res pendent at the auction 
sale of 21st March 1910, was the ztmindori 
■bare of Haider Shah in Khanpur and 
tWt bis interest in tbe Iri7a was expressly 
excluded from the sale. The Conrla below 
have relied upon the ruling of .46r< ITaztin 
V. Hamsan Alt (1). The facts of that 

' (11.4 A 881. 


case were that the rights and, interests of a 
zftnintiar in a certain zemindari village 
were sold in executinn of. a decree. At 
tbe time of the sale, a certain boildiog 
stood on the property of the judgment 
debtor, i. c., in the village that wax sold. 
TJie question was whether the sale of the 
zemtndftri incloded the sale of the building 
also, it WM held that in the absence of evi 
(fence showing that the building was exclud- 
ed from the sale, the sale of the rights ai\d 
interests in the tfmittdari included the sale 
of tbe building also. The principle of tbe 
case of Aim Hasan v. Ramzan AU (1), cannot 
be applied to tbe present case, for the reason 
that there is evidence upon the record to 
ehow that the sale of the rights aad 
intere.xts of Haider Shah in Khanpur did 
nut include his iiiteiest in the kila. The 
inventory of the property to be sold, filed 
by Laehhmi Narayan with his applieaiioD 
for execution of decree, mentioned nine lots 
of property, the first of which was the 
stmiudan nh^re of Haider Shah and tbe 
ninth the fc<7o situate in Khanpor. It 
was in accordance with this application of 
the decree- holder that the zem'ndari share 
of Haider Shah was brought to sale. 
The order of attachment and the order 
of dakhaldikant were drawn up ia ac- 
cordance with the inventory filed by tbe 
decree-holder, vid« papers Kos. 18C, 17D, 
131, I4l, 153. These documents show 
that (he sale of 21st March 1910, did not 
pass the interest of Haider Shah in the 
ktla to the plaintiff.reapondent. 1 would* 
therefore, allow the appeal. 

Knox, J.-wJ fu]]^ agree with my learned 
brother. Neither the precedent of Abu Hasan 
V. Ramzan AU (i) nor that cf Banka Lai 
V. Jagal Narain (2) are safe guides in tbs 
present case. In the properties which were 
put to sale, the renit'ndan share witboot 
Any specification was sold iu the former 
8^ in the latter the sale-notifioatios 
dishijctly described the property sold *• j 
beins 20 biVwne with gardens beloogiof J 
to Ram Sarup and Piare Lai. Tbe I 
wpoodenl cannot show in this case *be J 
wle.^tilication. This is unfortunate aai J 
8* it was one of the documents upea fl 


(3) A. W. N. (1900) ai{ 22 A. 168, 
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TBL&TODHA^ PCLLAI «. MftTTUAL MAICKBR. 
wbich biR citkim rests, if it been in 
bie faToar» he ahoald bnre tsken pains to 
have it produced and placed before ue. 
The deA^inanta and the $ale*certiticatf 
upon which he relies, are vagae in their 
terms. Even if we take them as they 
stand, they do not show that the kit a was 
sold. The lower Coorte should have seen 
tu the prod notion of this document. The 
eale-notilicatioD is a most important document, 
as I hare repeatedly pointed out in soveml 
of my judgments, *>hen a Conrt wislies to 
find out what was sold. I do not think 
that the lower Courts were justihed in 
arririug at the boding at which they 
did. 

Br TBR'CorsT.— Order of the Court 19 that 
this appeal i 9 decreed with costs inclading fees 
in this Court on the higher scale. 

Appeal deeruJ. 


MADRAS HIGH COCRT. 

SicoND CiriL Apfcal (To. 1645 or 19U. 
November 9, 1915. 

— Mr. Justice Sadasiva Aiyar ar»d 
Mr. Justice Napier. 

VBLAYCDHA5I PlLLAI ako anotubk— 
PUlHTtrrs — Ap?e LLAKT8 


vertut 

FERUMAL NAICXER Aifu ai^otusr » 

OBrSKIiAHTS — R bsponounts. 

minor— 3tplhtr ntortgo^e oj minor ’4 

not purport to Ac onrutrtl Ay 
M pvorJian — PropoH g tU^rtM at 
w ”»Hor and repinfortil in mo/krr't nama at 
eMrdidn— Coii«/ru«fioA 0 / lirfdSoit ^g miaor to 

Woaida mortgapo-dtod—LiMitanoa Aef {tX ^ lUM), 
/, Art. 44. 

Ihe mother and natora) in>srdian of a Bindu 
jWSor exeoatad a mort^sr of imreorcnbic pr«>pcrttcB 
wJo^ag to Sim, Tha docomcnO dW not p»irjx»i4 
~ oe exacoted by her a« tha auardian of licr 
bat the mortaaffod proparlr waa dcacribrd 
i*. * aa hariny been * jaK»a»rrr«l in 

" “ tha guardian of (ler minor son: 

Krio, that tbo docQCDont wuo one atccarcd by 
tflo mother not ia bar individual npacitr but aa 

. ^ardmn of bar minor aon and that a ao»t 

R* ^ minor morn than three years after 
w a^inad hia majority, to tat aaide the mortgage, 
^ barrad by limiutCoa [p 9\7. coi, I ] 

Pandey r. Uutammai Bahoooa 
W u i 6 M. I. A. 393 at po. 411, 4J 2: JH 

S'n t - • Savettra 2A8n,: 2 Snlh. P, T. J. 2fh I Rar. 
JjU.J.MB, 19 E. R. 147s Uurari v. 3b ease, » B. 
^ ‘M 9^vadetvlu Pi'ffay y. PoHHommnr, 16 Ind. 


cU 


Caa.33'»: i: vf l. T. 199; (1012) «. \V. K.SM* 22 \[ 
U J. 40*. follnwod. 

.NVjwifla V. f/nvalon. 7 f, 

J. Ill, bOf followed. 

.'5ec->ii<J flpppsl against the decree of the 
District Court of Sooth Arcot in Appeal 
Suit No. 160 of 19ld, preferred ugaiu^t that 
of the District Munsif nf Mannargudi in 
Oricinal Suit No. Ul of 1913, 

K .\.C TS . — Ce rta in i nt mo vea Ule p ropert ies 
belonging to a liiixlu minor were niortgaged 
by his mother and natural guard inn during 
hw minority. In (he Iiody of tlio doeumejit, 
she WAS not described as the guardian of 
the minor but in setting out the deacription 
of the mortgage<l property, it was described 
as having been registered in the mother's 
name aa the guardian of her minor son. 
More than three years after his attaining 
majority, the son sued tu set aside the 
alienation. The lower Appellate Court 
held that the suit waa barred by limitation 
and the plaintiff (hereurx'u preferred this 
second appeal. 

Mr. K. P, PiV<tt\ for the 

Appel I a II ta;— The District Judge erred in 
holding that the anil vvah barred by limiti* 
tion. Article 44 of the Cimitution Act does 
not apply (o this case. The suit is not to set 
aside an alienation by the guardian. The 
document does not purport to have been 
executed by the mother as the guardianof 
her mioor son. It wae executed in her indivi- 
duel capacity ar>d is not, therefore, binding on 
the pla inti IT. IVdc A'drsnlrtfAi' A'aytu^UM C. 
ifamnsomi’ tfcffaken ( 1 ). 

Mr. V. Viffanatha Sotfriar^ for iho EleapoM* 
dents:— The decree of the District Judge is 
Quite correct. The mother intended to 
execute and did execute the document ns 
the guardian of her minor son, The 
deecripticn of the mortgaged property proves 
this beyond all doubt. There the property 
is described as belonging to the minor and 
registered in the mother's name as the 
guerdianof her minor son. In the face of this, 
it is useless tocontend that the mother execut* 
ed the document in her individuji capacity. 
\“i>te JlNnpotnattf-aroaud PfiHi/tip v Mutammal 
ihrioriv flunr/tj Koontc*'ree ( 2 ), Mnran v. 
Taifftna (3) The ra«e of Knmukgfti Xauakan 
7M. h .f I. I, 

<X) 6 M I A a( pp. 411,4)?; 18 W. R, Sin.; 
Sorwftn Stnh. P. 0. J. 2C^ I S«r. K C. J. r,:,2i 

jOE.K. 147. 

($) 20 B. 266. 
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QAMOADH&R KAHMAKAR V. SBeCliAr. BA31SI DAiTA. 


V. Cl) Ms be^n dUseotB'^ 

from in Pitfty v. Poanamirt'?? f4). 

•T IT DO M K KT - — Fol h «» i n« /tnoa w4b o*r» 

taivl PnH'iau v. Stnnr-'ti 

Kntiniver^ (2) nnd V^k/i*** v- i). 

hoM (espAciAll7 hAvrn« in viaw tM (Iascpio- 
tion of tKe mortsa^ed property in Rxbibit I 
as bavim? b3en rei?iftiep*'l in (be nime of 
(be molher as the ffnardian of b«r minor s-^n) 
that that dncoment w\^ esecated by her in 
her capacity aa e-aardian of h*r eon, ♦booffh 
nhe ia not eo HesrribeH in the body of the 
dociifoent. The case of Xut/ok tu 

V. Rom -140 »a* yovoVan (1) nooted by the 
appellants’ Connsel has been di-aented from in 
Sivftt'ndn'eitt Pilhti v. ToMMamwiat (i), and 
we have no doobt that Article 44 of the 
Limitation Act applies to this snit and that 
it ^vas ricrKtIy hel 1 birred by the District 
Cmrt. The accond appeal la discnisaed 
with coate. 

App**i^ 

U) la ltd, Ca«, 82 i. J- •»*; II M. h. T. 
109) (lOUJ il. VV. S. 0S.1. 


CALCUTTA HtCH COURT. 

SecoyD CtviL ArriCAi Vo. I7f>6 or 1913 
Kovemher 23. 1915. 
Pre#rnf:^Mr Jostire Holm wood and 
Mr. Jostice Mnllick. 

QAKQADHAR KAHMAKAR asp othcrs — 
Derexua:<Ta — ArraALaaTs 


I'criua 

SHEKHAR BASmi DASV A— Puibtifp, 

AHV AMOTHeK— fVo/onao OereKDANT— 
RKsmynesTs. 

Trnoaryvlr^ (f'fff af leAR), ». TM— l>«7fnr.r 

find U"n»f^S*U for r^H* Me‘» Rm. 50— 

tffnm «r— S'bt dfVwiMcd rt4 mo rrimtiom of 

and ttnnmr fomiul—Aupf^f. If m iirnfoimthU—yo np/wnt 

frOMjir^i Conrf't tltoMon rnnimloimiUe ~S^md 

ij m'iint»iMbU—Rfviri&»^u>'ii^itiif>n^CirU Prottrl. 

irtf Co* (Act r oj *. 1 Ifi. 

\7hero in a lait for rent andcr the ItanenI 
Tenancy Act for on nmonnl less ctinn R«. sn. Hi., 
defendant M( up eht* title in himseir. ba| che suit 
was diaisiMcd en the yroond thtt m reUiri'w of 
landlord and tenant existed brtween the parties ns 
00 rent had ever been enlleetcd by the plaint iff 
B4}4. that the deriaicn was act appealnblo. [n. ms 
eoV ^0 * 

Ife terond appeal lies to the Hieh Conrt f'om 
the deolsiob la appeal or th** Inwer AruiAiiAr« 
when no appeal Uy to (be laKer Court fmm .j*I 
deelsieii of the First Com. [p.$13,«>l. I?) * 


B'tr/f r. .V'inde iTansr Chnck€riutt\/, 12 
0. t7. N’. SIv.followofl. 

tVh*re nn appeal to the Hi eh Conrt is foaod to bain, 
r (K^ UieU Court '»as jnrisdioti'ia in a 

prm>*r ci«'lo I'll •rjih »U* *ii In** siition Mi. 

(ivjl Tr •*' Inr I* of I fOS. xrltS iitia inpli* 

f.v (In' pni’insr. [p. S'), ctl. I.] 

Sscond nopeil aeninst the 'Urt**ea of the 
DIsfrIrt Jiidee, Khnlna datel t.Se 5th April 
1*^13. reyarsine that of lha \fn nif, Isk Oottrf, 
Sitkh ire. dated the dGib of April ’9l‘i 

Ilnhii B'tr'irtmhi'hati If'/Vcrfee, for the Ap* 
pel lunts. 

Bilvis fra ffoy Ok u'fknry snd 

SftM'Ih'tr Rm/ (.Tanlor\ for the Rospon lent, 


JUi)GM B^T.— This seconi aoosal anises 
out of a rent snit Inonffht nol^r ra^har 
curious Cl rs^nmsts II CCS. The ph'n»iff, a Isdy, 
all'^eine fbnf aha pnrehnepd tba Innd frnm the 
orifflnsl proprietor, mr..] her fn'hor ns a fenant 
for rent for the Imt veare other v<*ndor’a 
inciirnliency and f.»r the Hr*! two years of her 
po^sesaion, The father aef no the title in 
himself and snM that he ourrhnsed the hold* 
ioff h-Ne«i.‘ in the no me of bin rlidffhtep 
and lea«<Hl itnnttohi« son iii law — 'ivimioslly 
for iii« dnot'hfer. The learned Munsif 
deeliMwiI t© have anythinr to do with these 
craiflictinir claims and decided that, because 
the olam'ifT had no* attempted »o C'dlart or 
cdlerted any reMw fp»im her father, the reU* 
lionship of lai>dh>rd and tenant did not esiet. 
Therfadffhter went in apncnl hefopo the learn, 
•d D'etric* .ludffe, and he held, on a prelimi* 
nnty objection, that the nne.stion of the con- 
flicting title to or Interest, in the land had 
been decided by the Munsif and that it was 
competent to him lo deal with the apneal 
and accorrlroffly. he dealt with it, and foand 
clearly on the fsiets fhst the lady wa.s apeak- 
ill® the trnth and wn.s anpported op to the 
hilt hy the necessary documents and that 
(he atopy told hy the fa » her \raa a mere 

pretence lo g^i Hd of hra liab lity, 


In npo^l before ns, it is nrr^oed that the 
deoraion of 5funsff hoing simply that the 
r^h^i-rship of lao*Hord and t^'nsn* did nat 
exist Ma-een the partiee rnesmoch ae no rente 
had ever Men collected, waa a decision 
fmm which there wns no appeal, the amoonl 
M rent claimed heinff pnder Rs. 50 In 
reolv. tSe reanondent 

-leennoiKl^ a-^u-f tha» this rase fslls mder 
•T*'*»Mio.>al ioa*w«« which 0 ^- re- 
ferred to in two cases reported in 8 Oalootl* 


i 
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Wbb’ ly Notes, one c«se Sit a Xn/li P<tf 

Y. Kartick Ohartri' (I), end the other Mxoc 
K^noi Oa*i v. Fukir Chond Pa^ii (2), H‘e 
Bre» hotvever, of opinion tlmt (he riiluiir in 
5%ifaba(t ihrbi V. tfmtef gni'A ( !) wUii’li ».<* 

perleetly ge^'orel in its teruix» Applies ^nQ^ily 
to thifl GHse AS to every ntlier ce»« in wli.di 
there has been no Actual de<M.'^M»n ol Iho ci»n» 
flicHrig clAioia or interest in the IhiuI. 

The learned Vakil t<H'>k a p«drit 

that the Auit wne for ivnr iniiuetliAtely After 
tlie lad>'$ pa rebate and that (lie ik*tn»ion 
that no rent as collected » ven.% no i 1 ec)>iriu 
at all aod the Munsif had» therefore, foiled to 
exerciae a jurisdirtutn vesleci in biui by Uvr 
and that as tho plnintitt' Imtl, with ilio 
appeal to the DiMrict Judge. Iilr<l nn nppli* 
cation under the proviso to seer ion 15.1 of Hie 
Bengal Tenancy Act for revision, the lowvr 
Appellate Court wnapcrfrcil> nMnpelont to 
pass the decision he did. Here. atMin, wo 
most ralo egainst (he respoiKlvnt on (he 
aim pie grouiul that the lower ApprllnteC’inirt 
did not act under the proviso, hot cliatinciiy 
foni^ (hat an appeal did lie and decided 
the appeal oo the merits. 


Bflt there U a thtrJ gmuiid » p<»n winch 
we are clearly of nplnion tl»a( the respondent 
naet enrceed. U ie laid down in the caso 
M Bhag/ihaU Btva v, Xamh Kiiutftr Churh/- 
(d) that ip no Appeal lies froiu a 
Unnsif to a Subordinate Judge, no Appeal lies 
from the Siibordinnte Judge to this I’ourt 
ftad that dictum is expressed in the most 
ffeneral terms sihI obviously UisMd upfm 
common sense, for. if (he first apjKal is a 
nullity, ej. ht/pttfhfn there canii<»t l>e a senoul 
learned Vakil for the api»ellan( 
mi US to deal with the matter under .section 
Ilu of the Code of Civil Procedure, as, no 
V fully empowered to tio, even 

wough f>o npplicHtinn baa up todaleWcn 
“J^f'^that purpose. But when we are 
iiked to exercise ihia extraordinary •nrisdic- 
> 0 D lu rertsion tno moto it becomes neces- 
merits of Hie ceae, and 
the learned Judge's judgment, it 
^P*nedly plain that no good purpose what- 
oeii be served by allowing this nufor- 
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Innuto lilication betwpcri n father and 
dtius.ditf.p to amtiuuc. There is the clearest 
Jindine, ns we have nlready fcaj,?, that (he 
lii*ly‘s sOiry i- estnli1i.clied U.th by nrnl and 
dooiiuienlary ps i i, uch In'iniKl any doulr. and 
it is noi. in the Imsi. lik*»ly (hat (hi*. 
would inirrfere in rcvivhni in Hie fnce of >.uch 
findings of fact hy a veiy experienced Uisirict 
Judge. 

The rc'iiU is that the appeal s dJ^miMed. 
Under (ho < ircum^lanvf.% the parties tv ill hear 
their own ciM< thi’oiighoni, iiikI tho decree 
of the lower Court will liC annlitied to (hut 
extent. 

Appeaf (h'^mt$se(i. 


MADRAS HIGH COURT. 

'Civil lUvi'^mk P(iiiion No. !;;<) ok 1915. 

Novendier 3, 1015. 

Mr. JnsHce Sadasiva Aiyor. 
ADAPAKA BAPAKNA-DtKLNi/i.sT No. 2 
»Priitioksn 

IPfiHt 

Sn IMf INUGAN'll RAJAOOPALA 

UAO KAllADUK GARU— Puixtikk— 
Ks-rONPSNT. 

J/(r,h«* (.Vy( t</ * 4— lhaiH— Jgclj 

Ay iiinoMlsr ^ /fniiuiliii rhOift err hut fl m 
^fVny /•<«« frM.f /<*rv M/ 

M< Sy (•vieooMVflf, •/ (xtrA snity to /icy 

yxlj 

Virlir '‘’ctW'li 4 '•( Mnilr:i« llt>uii((i}>iin .\XV of 
tM)*. wIiaC wm« foMo ciMoiiiloititioa in 

ti.Mir.' llw |•>lnlan«*••' ii>»r>»ii*«’ii 1 |invnl4r ly a 
i.tMiH'btr, wa* viS ||m> |in>&1ili' hy s ii i Hitwdor 
t.i a^.MiWn, Init Hie iliffiTi’iwv iM'iworit Ihr /Wi 
iiul llii' |»toprr B»H*«»i>icn( cluimiiUlv fr^in Ihr lunde 
if (her lunl HOC I ( i n grentrJ la innift. 'flia 
(joveriiBiviit TVr^'iAril its iwotcrii to ilrul wlfh 
cln» i(iffrn*ui'r «*i»ly xml iiol wiili ihf Jthti ileelf. 
Tlw r« «i»ui|i(*on of a »orv><T iMcm and (he levy of 
(nil sfM'«»inenl (ly Hiv Governtoenf (Jionmi, doe* oot 
(•kr awiiy tiu' (»«l>ili(y of lUc lo /my joili to 

t|i«' {p. 614, e^As. 1 A K.J 

Petitmn. under section 25 of Act IX of 
l^b7, praying (be High Court to revise the 
decree of the Court of the Dietrict Mnusif 
pt Rajam, in Small Cause Suit No. 341 of 
1014. 

PACTS The suit was by the proprietor 

of (he Qollapndo palace against the defend- 
ants, the wroMcfars of certain Unda eitQ|^t^d 
ID Suipuiam village Ulopgipg to tho 
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plaintiff’s «stAte, for recovery of arrears of 
wftter-ce^s. and vitlage*cess for 
fa she g 1320 to 1322, on the groand that 
tbe 1st defendant was liable to pay the 
same for the lands in suit which were 
carpenter's service inaai. The 2nd defend* 
ant was added as a mortgagee iQ pos- 
session. The lei defendant was 
parte. The 2nd defendant contended 
inter alia that he was not liable to pay the 
amoants clairaed, inasmoch a^ tbe lands had 
been resacned by the Government and granted 
on patta to the 1st defendant after levying 
fall assessment thereon and that the previous 
payments, if any, were under a niatake as to 
the liability cf the linds for tho charges 
in dispute and could not give the plaintiff 
any rightful claim thereto. The District 
Man a if held, following SManatlri Appa Rau 
V. QopalkrhfnaMMa {!), that the suit lands 
were liable to pay htUnlta^i and decreed the 
soit, reducing the amount of the claim by n 
few rupees. The 2nd defendant thereupon 
preferred this civil revision petition. 

Mr. B. Somat/t/a, for Mr. P. Nam- 
2 /ananiHfMi. for the Fetitioner:^The decree 
of the District Mnnsif is opposed to law. 
Under section 4 of Madru Regulation XXV 
of 1802, kattuhadi was escloded from 
consideration in fixing the pe/vAcwA payable 
by a re»(indor. The decision in iM^hanadri 
Appa Ran v. Oopalkristnammn (1), was 
with reference to the terms of tbe particular 
psriosnent eanad pat forward in that case 
and was not on a construction of section 
4 of Madras Regolation XXV of 1802. 

Mr. K. S. Araratnud h /yanger. for the 
Uon'ble Mr. B. >*. i*?arma, for the Reepondent, 
wae not called upon. 

JUDOMKNT.^-'Section 4 of Regolation 
XXV of 1802 is very awkwardly worded. 
It speaks of 'articles of revenue tocluded 

under the several beads 

of” (among other beade) “ ’• 

*'an other Unde paying only favourable quit 
rents” and eicludee those articles of revenae 
from consideration in fixing the permanent 
assessment on tbe basis of the true income 
of ihe zemindar. That wliai was excluded 
was not the fcdi payable to the zemindar 
bot tbe difference between 
-the ,odi end tbe proper »»ses»ment 






claimable from the lands if they bad not 
been granted in <nain, seems to be cleap 
The Government was eoncrmed o^ly with 
and, therefore, reserved its powers to desl 
with this difference and not with the Jodi 
itself. The arguroent of Mr. Somayya that 
ID Sahhanadri .Ippa Rao v. Oopalkrulndmma 
(1), the learned Judges decided opon the 
construction of the particalar permanent 
MartJ pat forward in that case and not 
apon the constraetion of section 4 of tbe 
Regulation, cannot be accepted. 

There is no other argaable point in this 
case which is dismissed with costs. 

Pet ition di$ m ieeed. 


MADRAS HIGH COURT. 

Secoyo Civil ArrsaL No. 1694 or 1914. 
November 12, 1915. 

Presen(:^ltt. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

VBLAMMAL alias THAYAMMAL— 
DsrsyoAyr No. 3— ArrsLuat 

reriKS 

LAKSHMU AMMAL and AKOiasa^ 

PLAixrier DcptNOANTNo.h— RKseoaoms. 

Cmt Pr^Ure CWe UN >’ «/ 1908). #. 107, <1. (8). 

O. i, r. 10— pHly e/ Apfritafe Cewri f^impUedeil 
meeesmrf pa .Wr «« rp partp o m Ufsi—Dseree Rf 
*aU, if ANfcrr aptrative. 

Before dccHliftg an it ie tbe duty of lb« 

appeltato Court (u briiiy ou tbe record aU tbo acc ew ~ 
aryjertics to the a)>pcel. (p. 818, col. -I] 

Wbcre» thpreferc. a decree for lale was pMWd la 
a suit iu which aDcceiMiy party under Order ZXXI7, 
rule 1, of the Civil Procedoro Coda wai koowiosly 
osiiUed front the array of parties lo appeal: 

iiWd, that tbo decree coold uot be allowed lo 
Btaod. tp. 815, col. |.j 

SeMnd appeal against the decree of the 
District Court of Triebinopoly, in Appeal 
Suit No. 494 of 1913. preferred agaiost that . 
of the District Munsif of Triebinopoly, 
Original Sail No. 57 of 1912. 

FACTS.— This was a aoit for sale on * 
mortgage executed by a dancing girl, institat* 
ed after her death. Her three sons and a gfrl 
alleged to have been adopted by he'« 
were made parties to tbe sait. Anotbei’gi^^ 
claiming under a similar adoption 
broDght in as a sapplenenial defendant 

The Court of first instance .passed .a.. dec*** 
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oDXXili . . 

*a4U BBiSOS «. KAZIR BOSAIW. 

tg&mst the git}. The oOierstrl wim 

oUimed finder a similar adoption, appenipil 
wilhoDt making the sons parties to the 
appeal. « The District Goort conlirmeJ the 
decree. This second appeal is \>y another 
dancing girl. 

. Mr. K. Jagannutha Aiyar. for tlie Appellant. 

Mr, 5. ??ainacAflrtrfra .4 /par. for ilr. S. 
8vbra7Hania Aiptir, for the Respoiiilents, 

JUDGMENT. — Under Order I, rule 10, and 
section 107. elause (2). of the Code of Civil 
Procedore, the lower Appellate Court ought 
.to have made the defendants Nos. 1. 2 and 4 
parties to the appeal preferred to it. Wfnre 
deciding that appeal. The queaKon may then 
'arise (if it iafoand that defendants Nos. 1 and 
2 are co-owners of the equity of reileni pi ion 
with 3rd defendant) whether the appeal was 
Urrfid. The decree for sale paa«»d in a suit 
which a necessary party under Ortler 
X^IV. rale 1 (4th defendant, at any rate, 
being such a party) was knowingly omitted 
from the array of parties io appeal, cannot 
allowed to stand. 

We muet set aside the judgment and 
d«ree of the lower Appellate Court and 
.direct the appeal to that Court to W restored 
> file. The lower Appellate Court will 
.mapose of it afresh after making defendants 
Noe. 1, 2 aod 4 parties to that appeal. Costs 
wm abide. 

Appeal allotved; Oaee re»idai/e*f. 


COURT OP THE BOARD OP RBVEXUE. 
UNITED PROVINCES. 

K«7*hiji Pstitioh No. 31 or 1914-15 or 
Auababsi, DiSTnicT. 

August Si, 19lb. 

Prr«nf:^Mr. Holme. 8. M., and 
^ Mr. Campbell, J. M. 

It AM BH A IW>S— DrrzM PANT — Aj'i'BtLAST 


« , tertue 

w Nazir husain as© inat 

Aowrx — Bbapokdbkts. 

]« 7n Ael {12 of 1901), m. IS (o) « 

«/ Aiepoueuian^Bei 

• wmtHon^Urnitoitiofi Aet (fX of lOOSj 


U.-) 


mcr» ATt^m^^AU in a scrrliinoril 
I'V R tviinnl tUvit Ihm« h lion. «*ceii|cn icy Kna lit. 
iH*r nic^u cliAf li.. up lii« claim lo (xcnpjoiev 

ritfhH. (j. Hl«, cl J 

r^Ht — U'MImt f«u- Oic MpplM'Dli.m »r serf ion 
|:l rill* Act, ii iv imt »iowN«un* that 

i Ur 1 ciiuui sIm m I<1 1i a vc n g.. i p. .. m w i t la m 
u y«Mt fi..m rlic n jongful iii'.|>.'>*c»»it»ii* • fp. aie. 

Second appeal from the nrder uf tho 
Comisist>io( er. Allahabad Division, dated 
the loth January IfllZi, reveising tlint uf the 
A Mist lint Cotlei'tur, Alhihaluid Di'ilvirt. in n 
case of vJi*etinoiit under aecti«»ii .*J^ 4jJ uf Aot 

IJ of 1001. 

JU DU Jib: XT. 

HoLfi', 8. M - — (AifgiiKt .in/, 1015.) — Both 
the lower Courts and tho parties hitherto seem 
to have proi^eeded uo the rmui upturn that 
eectiun only Hpplics to the cn.>fe when 

a tenant who has been wrongfully diapoasesa* 
ed by his land •holder has regained poases* 
aion thereto within a year from the wrongful 
disposseMion. This h nut the case : no limit 
is therein hid down, although in (he similar 
case under Heetion 1 1 (J ) (a), there is u yenrs 
limit when I he tenant has been admitted by 
Ihe laiid'hnlder to the tenancy of some other 
land. U is argued by the re«pnntloot that, 
for reasons which I w ill discuss later, eectiun 
13 (a) only applies when the former tenant 
has regained pos«ession of the land witliiii 
six months from ihe date uf hm wrongful 
disposssesioD. The Assistant Collector has 
found that Sahai, the predecessor of (be 
present appellant, wnn not really out of 
possession st all. Tbe Additional Com* 
inissiouer has come to no clear finding as to 
how long Suhsi was out of poaaession although 
be has found that Gajadbsr was given tbe 
Isnd for some time or other. I have, there* 
fore, looked into tbe evidence on this point. 
The pofwari says nothing whatever as to 
Sahai's wrongful diaposeesaion in 1308 /omH 
or 1309 fajli and Gsjadhar'a pnsaessioti does 
not seem to have been questioned on this 
point by tbe lespondent. Gaiadbar himself 
is not very definite, but apparently his state* 
ment is tbat he was in possession for a year. 
Tbe respondent give* evidence, but ns he 
sclmits that he wrongfully dispossessed 
Sshai. his evidence may be disregarded as 
aoworthy of credit. 

Tbe only other evidence relied on by tho 
respondent is the attestation of tbe parcha at 

[$^ 81 Inrl. Cap. «63— 
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tb»' SaHUtiimii# in -vImcIi *« an nWe^ta- 

tinn by th^ app^llnnt tba* lie han a non- 
orj'npftoi'y nf ih* pin* in qi|A«t»on. 

I do Tiot *hit'k i^nn he *H)i>widered by this 
tn $rive xit» Hniin« M l•<'l'n|MrM'y rr^ht* baaed 
on hie pretiepfs-i/ir’e eulHvtirion. On this 
evidence. I am nnl pr^psired tnfind that Stliai 
WAX ait mnntha nnt of pns*;e«ainn. 

Under aectinn 16S<»f the Tenancy Act, 
eectinn 2S of the l.imitation Act of 1906 
applies to auita onder the Tenancy Act 
' eohject to the pmvi^iona of*’ the latter Act, 
It ia oryed that onder aeelinn 26 of the 
Limitation Act, aiy montha after the 
wronefnl diapi<a<e:<aion the right of the former 
tenant tu the property ta eztinguiahed and 
this ie interpi^eted to mean that Uiaoccapancy 
right ie extingaiahed. 1 feel eome doobt as 
to whether the words ‘ apbject to the pro. 
vieione o' this Act” in section 16'®, do not 
bar this interpretation. Moreover if thia 
intarpretation ia correct, there ia a cnriooa 
ineonaietency between aection 1.1 (i) 
aectrm U (1) (a), fop if the former tenant 
be admitted to the tenancy of other lands, he 
wonld have greater privileges than if'tha 
former tenant were re-admitted to the 
poMecaion of t lie Uni wliich he formerly 
held A8 tenant. On the other hand, it U 
pointed ont that if there ia no arx months* 
limit, there are even greater anomalies, for 
aection 11 ia) wonld apply even if the tenant 
re gained poeae«aion of hia land more than 
twelve years after hia wrongfnl drspoa^wjon 
in which case if there had been a tenant 
weanwhde, he wopld also have acnnircd 
occupancy righla. For present porpoaes, 
however, it la unnecessary for me to decide 
thia qoesHon. 

I woQld act aaide the order of the Addi 
tional Commissioner and restore that of th* 
Aviatant Collector, res fK.nden I paying 
thmagnoQt. ^ 

C&MpeBiL, J. M.— I Bgree. 

dppMf <tUowtd. 


MADRAS HIGH COURT. 
Orioikal Sine AprcAt. Ho. 91 op ^914. 
Nftvemher 9. 19^6. 

Pr^senf : — * ir .lohn Wallis, Kt., Thief Jnatice, 
and .Mr. Juntice Seshagiri Aiyar. 

M. SO.MASUHDARAM CHE TTY 
A Co., TNan* oh AnTHORfseo 
102XT, W. T. TIRUVKHKATACHaRI— 
De rtx PA KTS • A PP R t/L AXTS 
rcraw# 

P- RAHGASAAti IVAKGAR a»p anotbrr 

PlAfXTlPP.' — R bsPOSORXTS. 

L>m{tati<k A<t t IX cj Sfh. 1, A'l. ii0~ Suit 

a«w<i amrrrt. 

A seit ha«c<l on ae swarl cannot bo coniideied to 
bra suit on % am tract and Uguverood by Article ISO 
of the Limitation Act. 

Appeal frrm the iudgment and decree 
of the Hnn*ble Mr. Jnatice Hake well, dated 
the 2nd Octooer t9l4, in the Ordinary Civil 
Jnriadiction of the High Coort, in Civil Sait 
Ko. 294 of 1911. 

Ueaars. P. H. i^itnpnfinfi yfuJaUnr and C. 
r. .'laflMfAokrtVAMo ^ttyur, for the Appeh 
lenta. 

Mr. I', r, .9riwuvt<ff Ai^angar^ for the He» 
spondenta. 


JCDGMEHT.^Wa think the leamed 
^dge was right and that the an it be inf 
hasrd on an award, ia not governed, ea con* 
tendrcl, either hy Articles 61, Article lllw 
AHHe 116 of the lat SchedoU to the lodiaD 
Limitation Art. As held in SonavaR* 
Anwftf V. Vkfh^uua .fSaAfngnl 0). xnd U • 
j ^nhu Ra,ifk»n v. BAarg Inl 
(2), a suit Oil an award cannot be considered 
to beasoit on a rontract. Aa observed in 
the Utfer case, it operates to merge aod 
extingaifch all claims embraced in the soh- 
musinn. and gives rise to a freah caaM of 
artinn. whirli in the pwent case ie goverred 
b.v Article 120 of the 1 st Schedule of the 

Indian Limila*ioM Act a-s there U nn 
Article epplioable. Kuhhp Dub* v. .VtfAaat 
I'Hhe (3) ia to the aaine effect. 


Theapfwal ie diereUeed with costs. 

,.v ^ AppealJimitt^ 

0) 23 H Rft3: TO W.L.2,208. 

•2> ?3C.ARI:4*?. L J. Ifl2. 
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ALLAHABAD HIGH COGRT. 

OuMMAb Rktisiok Casi No. 780 ot 1915 
Ooiober 29. 1915. 

.Sir Henry Richards, Kf., 

Chief Justice. 

BDP DAL— Appucaht 

vtrsm 

BMPEROR^OrposiTC Pastv. 

f« pw ortifr «> fha/ coat. 

A Hs^aCrate oagbt noC tA make any order in nny 
caaa la which be iseren the Doniiael complanianc. 

Reeision tfaiost an order of the District 
iDSgjitmts of Mainpuri. 

Mr. 5o/po Ofuindra Uukerjt, for tlie Appli- 
oaot. 

The Am$tant Gowmwicnt Advocait, for the 
Crown. 

JCDGMBNT.— This is >n application in 
^Vision agaiDst the order of the District 
^gislrate. It appears that there was a suit 
« the Small Cause Court in 1912 in whicli 
nup L%1 was plaiutiff. The suit wee a suit 
wjabond. It is alleged that the bond was 
Jl ^PP^>«etion was made by the 

fl *^ii Magistrate to the Judge of the 

sratil Cause Court for sanction to prosecute. 
Tfais ssQotioQ was granted and the case was 
JMeu oogniiancs of by the District Magis- 
trate. who sent it on to a Magistrate of tlie 

X"! fi*”* enqotpy was 

wat tbs accused Rup 1^1 was discharged. 
Abe prosecution considered it desirable that 
•Mre should be further enquiry and that 
tbs propHsly of the order of tbs Magistrate 
P^barging Rup Lai should be considered. 
«« application was mads to the District 
AlagiilpBte. He directed Rnp Lai to show 
why tbs order diachargiag him shoold 
bot be set aside. Counsel appeared on behalf 

KupLal, No exception was taken to the 
^t>ict Magistrate hearing the case and he 
that the order of discharge should 
In the present application, it is 
Ihe District Magistrate has all 
Ihe compUiuant and that the 
DUlricl Magistrate is the complainant 
^^^^•tanding that the original compIaiDant 
fkt,. Pwdeceasor-in.office, and that a 
tnv* “AWtrate wbo is a complainant 
^bt Hot to make any order in the case. 
« wfiutbep ooateoded that the order of the 


^'ir 

ag$TOa V. KHPGROR. 

MagiMrate, who discharged Rnp LhI, is Ccivi ect 
and ought not to he In ter fpml uiih. 

Ill my opinion, if the order di.sclmrgiiig 
Itup Lai was wrong, there is no reason why it 
shnulil 10 d be set .i>nle. Out 1 do not desire 
to express uiiy opiiinni on the correct nes.s nr 
incorrectness of the order of di>*clmrge. 
While i think it is to be regretted that the 
utterition of the leurno*! District MiigUtnite 
was not called tn the fart that he was the 
uoioiitfii complainant, it is nevcHhelecs clear 
that a .Magistrate ought not to make an order 
in any case in which he U even thu iionnnul 
complainant. I think that the <n‘<ler should 
be set aside and it u'lll be for the Ciowii to 
consider whether it is expedient to move 
further in the mutter, if it is ccniKidered 
expe<lient to move, an apphcHtlon can be 
made to the Sessions Judge who has juris* 
dictioii in the matter. I accordingly set 
aside the order of the District Magistrate 
dated the 5th of August 1915. 

Onief" tef ftaitU-. 


ALLAUAUAU HIGH COURT, 
CaiMiXAL AmAf. No. 54:f or 19 1 5, 
August 3| 1915. 

rrt9eni: Justice Sir P. C. Uaiierji, Kv., and 
Mr. Justice itatique. 

K D STO JI— Ar px t LA s i 

ffrtut 

EMPEROR- RK^PusDti.NV. 

Criminftf <Wr (.4**' V JMW), ». fill’ - 

Aarn^f ih.tl 

(htrt tfn» '•/!••• firi.Mt- 

v/ i" 

K munlcrwA« <onn<uiiri1 nil^U^. I he act<o«vtl 
rsAnwsrat lhai linio ar»*I «A* I.ol h-nrU of lill li«3 
was arre wol in 1 0 1 S Thi- wii lics-r. n ^re • xs to i ne.l 
j« 1807 wn hcl*s1f ofilw lototoeulooi to prove iliv 
««nlqi«.im of iL. ..S.nc.- Uy tl..’ 'n..- 

Mw»«r»tr howex'cr. did «*'»< r»awJ an y fmaing thul 

in Hs opinloo tl*c scew«l hnd sUst oDdud nml lliat 
there ws» »*« iwmcdjate \>^o^HKK of bis Mircst. llig 
■CCMCU was corivicle.t m. Hie eviduiicc recorded lo 

Heitl Ibsldie r^hloncr' hi IKiff was hiad- 

wiMiwi to pTAVo (lio guilt of ihc a<s•H^cs^ and limt 
tbe cpnrlcliAW w«» l|»- bJM, vid. 1. . 

Cpimhial appeal from an oidei of tbe Sea 
eions Judge of Farrukhabad. 

Mr. C. Eos* AUtoa, for the Appellant. 

Mr. n. Uatcomaon, Assistant Government 
Advocate, for the Crown. 
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V. B^PBROR. 

JUDGMENT. 

lUni/i'B, J. — Tlie appellant *n this case is 
one Itusiom, who was committed to the roar t 
of Ses«mii On the charge of uiorder under 
section 30^ of the Indian Penal Code. Dar- 
ing his trial, (Se learned Sessions Judge 
added a further charge under section 307, 
that is, an attempt at murder, and convicting 
hioi under that section sentenced him to 
transportation for life. The morder waa 
committed as lung ago as the 3rd of Decem- 
ber l$97. The case fur the prosecution is 
that on the night of the 3rd of December 
Ibd?. the appellant eras driving a camel cart 
from Pucrukhabad. On his arrival at Xandsa, 
he had to change the camel and asked Sad* 
uUah. who waa in charge of the camel that 
was relieved, to help him in the harnessing 
of the other camel and also to accompany 
him to the next stage. Sadullah refos^ to 
go with the appellant any further, upon 
which the appellant took up an ate and 
attacked him with it and inflicted blows on 
the head which resulted in almost install* 
taneous death. Kustoin,theappellAnt, then ran 
away uiid was nnt heard of till he was 
arrested tine year, and pot on his trial. 
Soon after tho murder, the chauMar of tho 
place reported the occurrence and the Sab- 
Inspector proceeded to the spot at once. The 
case wiiH sent up to the Court on the '24th of 
Uecembor io07, and on tho same date evi- 
dence purporting to be taken ander section 
512 was recuided. Subset) uently it was 
discovered that the proceedings nliicfa were 
taken in lb97 were incomplete and an order 
was issued to the Police to furnish pmp^ 
evideikce. This was in 1898. A proclama- 
t ion under section 87 was issued as also a 
warrant for the arrest of Ruatom. Ixith of 
which were sent to the district of Maiopari 
of which district he was a resident. One 
Ataullahi a constable of the Mainpari district, 
was esamiDed on the 18th of August 189$, 
who deposed to having made a seurch for the 
appellant and to having faded to tind him. 
On tiie 3rd of September 1898. the witnesses 
who were sxamined in 1897 were re-eianjin- 
ed. Sometime in April 1911, the prosecut- 
ing Inspector of Farrokhahad, presamably 
00 going through the old hies, came upon 
the 5le of this case. He reported that the 
evidence which purported to have been taken 
under section 612 of the Code of Criminal 


Procedure, was not legally eorrect and re 
commended that fresh proceedings should 
be taken, lii accordance with his sugges- 
tion, the case was again taken up by a 
Magistrate of the district and formal evi- 
dence of the appellant haviog absconded was 
recorded and the only surviving witness, 
Vilayatan, was examined. Tbeae 
facts we have discovered by going carefully 
through the files of 1897, 1898 and 1911, 
which are in the record of this case. The 
only evidence against the appellant on his 
trial in the present case consists of the de- 
position of .IfusomiRof Vilayatan who is 
alive and wa.s examined before the learned 
Sessions Judge, and the depositions of four 
other witnesses who were examined in 1897, 
namely, Imtisxan, Husaini, Mohan and Ram 
Singh. The learned Sessioria Judge, by a 
formal order dated the 21at of June 1916, 
brought the statements of the said four 
witnesses on the record as evidence on bsbalf 
of the prosecution. We also find the evi- 
dence of the said four witnesses i^ecorded in 
1898 on the file of the Sessions Ooart. ihoogb 
00 urtler appears on tho file showing how and 
when and under what circumstances u^sre 
those statements brenght on the record. The 
evicleoce of .l/vsemisor Vilayatan as recordsd 
by tho learned r^esaions Judge at the prssent 
trial was rejected by him. The conviction 
of the appellant rests on the statements of 
the other witnesses recor<1ed in 1897. The 
learned Conn eel for the appellant contends 
that the mid evidence is ina<l miss ibis, inas- 
mocb as no proof of the absconding of the 
accused had been formally received and re- 

coi'ded prior to the examination of the said 

witnesses. We think that this obJecCioo is 
valid ai\d must prevail. In section 613, tt 
is distinotly laid down that if it ^ proved 
that an accused person has absconded, and 
that there is do immediate prospect of atTest* 
log him, the Court competent to try ^ 
commit for trial such person for tho offeoca 
complained of may, in his absence, exattioe 
the witnesses (if any) produced on behalf w 
the proxecution and record tbeir depositiop*' 
It it clear from the language of the section 
that the Court which records the proceedings 
under it, must first of all record an 
that in its opinion, it has been proved to* 
the accused has absconded and that 
is no immediate prospect of his arrest 
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BQQh finding appears on the tile of IS 97. in 
fact DO evidence \»aa taken in tfiai year to 
ehow that the preseut appellant wa« abscond- 
mg and that there was no irnmeiliate 
pect ct hia arrest. The evidence of 1S!>7 
being ioadmisaible^ the conviction of (he 
appellant on the basis of such evidence can- 
not atard. But it U suggested on behalf of 
tneCroirn that the case ebon Id be sent hscfc 
Writ. trial aith a direction to the lea»-ncd 
Jodge to admit the evidence taken 
m 1898, inaamueh as that evidence woe taken 
after proof had been receive<l of the abscond* 
mg of the accused. We hnd that the 
only Btatement in 1898 witU reganl to 
the absconding of the accused is thnt of 
one Atanllah. a constable of (he Main* 
pan district. He does not say thnt (1101*0 
w no immediate proxpect of the arrest 
nor is there any finding by 
ms iJagiah'ate that he is satistied that the 
wcoeed is absconding and that there is no 
immediate prospect of his arrest. Jloreowr, 
*f have considered the evidence of (lie other 
Witnesses who were e!cAUjiiie<l in \bO$ and 
opinion that their evideii.^ is iiisuOi* 
*he charge home to the appeJ- 
witnesses esamined in 
Vilayatan cannot be relie<l opon. 
«oban Cbaioar and Mahomed rusuf distinct 
timt they did not see Rustoni, the 
TOslIaDh strike the deceased. The other 
drt '****®* ^^*'® 2 an. Ram Singh and Hosaini 
•. recognised Rustom as the 

ft?* the deceased. It should be 

srved here that nono of the witnesses was 

'^*7 on (he spot when the nssaoH 

oa Sadullah is eni<} tu have taken plnce. All 

W wythat they ran upon hear- 

tff r , oHes of Sadullah. Imtiazan and 
«»^mialy)ran up. It was n dark night 
“ Moordmgie Mahomed Yusof, it w«.snol 
t* '"WOgnise any person at any dis- 

♦ft At! is I therefore, room fop doubt ea 

Imtiazan. Hosaini and 
our opinion, it would serve 
M P“i'l>ose to send beck the case for 

tb?n.iV" ^\'e, therefore, .ccft 

tsnee i?* ®side the conviction and sen* 
him 1?®” ^^® *PP®ll®nt and arguit 

oonvietAii which be bas been 

Barbbj' direct hia immediate release. 
aBJr, J.— I concar. 

Appeal allowed. 


MADRA.S HIGH COURT. 

CiMMJx.M, Rtsi^ox No. 44*> or 1915. 
(Ckisii: 9A1. Rtvisios Peittion No. 361 
1915 i 

Novcmlier 17, 1915. 

Preieut:— lattice .Sir William Ayling, Kt., 
and Mr. Justice AUlur Rahim, 
MAHOMKl) KANNI ROWTHER— 
Conri.wsr.N.vr— PKntioscK 

PATTAXI INAV.VTHrLEA SAMIR asm 

Onica^-^AcvrsEO Nik. 4 to 7, 9 axd 10—. 

Rl'KlXnAXK 

(,|r/ r u/ tSiSt), », 

uifAi'lr j^rhei nf 

r v( (*.*M*^ fo Uti^K' 
f e—H'ftfih'in, t^Krlhn' HfXr**tif^. 

A c<«itt|vMi(j,ir) nf *1 iTiniihnl srriir<l mi hr tlic 
IMinii'S inir.hir Hu* CoKri c*«»ific» H’lrlilii rhr lrrhi> <4 
♦>>«*(•« HI iliv CriunMiil Pr«M*rilur«' Crxlc, mid hn» 

tlircffiHTor m* Ai<|iMiul ''|» b.i>, col. 2 ' 

Wht ro H'l ogfiM'i* h,i« tMH'iM’iMn^K.uudril f»uiBi<U> ihc 
C«Mm, hut u( 1 |m> lilMCld Iicaviiitf iM)o 

<*f IIk' |iuriir» rr'ih** fruMi tlw iurucui,*>if, k is 
(«iiu|i>'Ci ni luilir Conn i«« luLo ihhIpuco mh tu iIk> 
fss'liiUl i>f Cllv nl.'n^‘IMl>llt MUd Klic vffiH’l 10 ii if it 
hv «u Imtc U-’ M ci<n n-A iuiN. ffi. vtA. l.j 

V. ifH’tm-K-**/-'’'*, yi C. 10®, followH. 

Ko Miniiciiir.v s*<Mi»ulrrslion i« m*« n»»a;y (n innkc ilic 
r"ei|>v»ili*Hi uillil; 11 iVrnoMk'h if (Ik'ic i« s yM'd }/••• 

I»d«<’«'n IIm* ]«iUCk lo iM|i(H>rl il. |i. 020, ixjJ. 2.] 

Petition, under sertions 435 and 439 of the 
Code of CViiniiial l*itx*edure, lb98, praying 
(he High Court to revise (he judgment of 
the Court of the 1st Class Eul»*l)ivisiouAl 
ilagUtrate of Kuniliakonami in OHmirial 
Appeal No. 35 of 1915, preferred against the 
judgment of the Court of the Stationary 
Sub'^lagialrate of I'apaiiasani, in Cnleiiilar 
Case No. 1149 of 1914. 

Me^91‘e. J/'V and P. li. 

poMHntfrOHti AiuttHtfttr, for (ho Petitioner. 

Mr. T. RttMfOik’trtur, for the Accused. 

Mr. P. /?. Grants for the Government. 

UHIlKK. 

AiiDCB Rahis*, J.— In this case it has been 
found upon the evidence that the parties 
coinponnde<l their dispntes out of Court. 
Tlici’e wore three casc.s which arose out of the 
di.-spotcK l»etwuvri the jaditioner uiid Iho i cs- 
pfimleiils. In the tii>t id these ra.sos, the 
petitioner the accused and in the r.econd 
case whkb wa» a counter ca.se (0 the first, 
the petitioner was the complainant. In the 
third ca&e, that is. the one in qaestinn, the 
petitioner was the complainant. In the other 
two cases, the accased were convicted and 
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6«ntenced iothre^ ooDths* risoroaft impruon- 
eadi. Then they appealed to the Joint 
Magiatrate and while the appeals were 
pendiog, the parties enMred into an agree* 
xaent that all the dispotes between them 
should be settled. The Joint Magistrate has 
found that the arrangement settling the dis- 
putes extended to the case which was then 
pending in the Sab-Magistrate’e Court. As 
a result of the compr<)mise, the two appeals 
in the Appellate Court were comp)unile<l 
with the permission of the Court, and the 
accused acquitted. ^Vhen, however, the 
accused in the present case suhmitte<l a 
petitinn to the Sub*Magistratr naying that 
this case also was the subject of the compro* 
mise. the eomplain'int. who is the present 
petitioner, resiled from his former poa it ion 
and denied the composition. The Sub* 
MagUtrato found that as a matter o 
fact, the present rase was not settled. The 
Appellate Court has. however, taken a differ* 
ent view, and we have no doubt that this 
view, so far as the finding of fact is ' oncerued, 
is correct' The queetioii of law then arises, 
whether the cocnposition or arrangement 
which was arrived at outside the Sub'Mngis* 
trata*s Court coaie< within t be terms of section 
S4S, Criminal Procedure Code. OlaaseCof that 
aectien says: The composition of sn offence 
under this section shall have the effect of an 
acquittal of the aeco.sed'\ It does not say 
as to what should be the procedure if one of 
the parties, after they settled thoir dispufes 
outside the Court, refused to abide by it when 
the case comes on afterwards for hearing. 
There is only one precedent which covers 

this case and tt is Murrey v. 

( 1 ). There the learned Judges held, or 
rather assumed as if (he matter admitted of 
no doubt, that it was competent for the 
Court in which the charge is pending to take 
evidence as to whether there was in fact a 
composition outside the Court. 


Procedure Code, lays down that certain 
offences, of which the offence of hurt is one, 
can bs compmdeJ by the parties aod n^ leave 
of theCourt is necessary for this purpose, while 
of certain other offences such as grlevons 
hurt, there can be no oomposltion without the 
permission of the Conv before which they 
are psnling. vhera the parties have 
actually como'sed th'^lr dispntes in the 
former class of cases, it 19 not clear on 
principle, why it shoo Id be nscessary for 
the validUy of a eompositioD that any petition 
should be presented or why the parties 
ahonld afterwards be allowed to withdraw 
from it. The composition spoken of in 
sectioQ 345 la in the nature of a contract, 
but 1 do uot think it requires monetary 
ooneideration. 1 may point out, however, in this 
case there was some consideration, because, 
there were cases between the parties pending 
and if there was an arrangement, the coo* 
sideration was that each party should refrain 
from pursuing the case or cases in which 
the other party was (he arcuaed. It is (ros 
that if a Court is bound to take oognisa*:oa 
of a composition arrived at outside the Court 
but which has been resiled from by one of 
the parties when the case oama to be tried, 
the Court will be obliged to take evidence 
and that will necessarily result in the pro* 
longation of proceedings. But if the Legii* 
latore contemplated that a composition should 
be made in Cnart, or that a composition 
arrived at shoold not be considered to be 
complete until both parties have expressed 
their assent in Court whether by means 
of a petition or otherwise, one would aspect 
that they would have said so. In theabesoos 
of any soch express provision, the nataral 
interpretation will be that the composition 
is not limited to acts done in Coort, oor to 
cases in which the parties cootinue to be 
of the same mind until the case comes oo 


composition outside the Court, tn that eau. t J ® 

there was a dispute whether, if there waaa t^oorb. 

composition! it was a valid one or onf k«.. . hold that there was a 

i J A- <». - ->i . * nav* in tk.a f 


for 


jng regard to the allegation whether the 
complainants acted freely and understood 
what they were doing. The section iieelf 
does uot throw much light on the question 
raised before us. I am. however, inclined to 
take the same view os was ialrAn tr 

(i;. c& 

(1) SI C. 103 . ‘ 


. valid 00 ^ 

p^'ition in this case and it had the effect « 
acquittal. 

Atuko, J.— The abstract qoesiioo as 
effect of an agreement to componod coiBS w 
by the partiee out of Court from which 01 ^ 
anhsequently resiles, is a somewhat difficjjff 
one 00 which my miod is not free from douhs 
The wordiog of seotiou 345, Criminal 
cednre Coda, throws little, if any, light 
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UlHABBiH SIKGB V. lUPBROR. 

I ■honid bo loth to oxpresa a 6nal 
opinioQ OQ the somewhat one*aided argument 
that has been addressed to The nuly 
Mthorctj' quoted eertainl7 dopportailie view 
eooteaded for by Mr. Rangachan. But on the 
faete foond by the Joint Magistrate, I um 
dearly of opinion that the case is one in 
which, in tba axereiaa of our discretion, we 
may very properly decline to interfere. 1 
aonenr in the order propoaed by my learned 
brother. 


ALLAHABAD HIGH COURT. 
CJtiyiKAL Rbtisi V No. 6 15 or 1^115. 

September 6, 1915. 

Pra*enf!*~Sir Henry Richards, Ht., 

Cbiaf Joeiiee. 

MI BARB AN SIGH— Arruoasr 
vereuf 

B M PK RO R— t >p ros it b Paa t t. 

Oriminal PrcM'tare CotU (A<t TV '« HO— 

Maiadw »»( oct^Wir eppMiAe pf if re 

w tmiul eter— Witn4*4*ik^ eriftrw of, ttri^Sf ef**H*vK 
OtwH, potter of Putp of totter CoHft». 

A Wfliiwlar of a rttlaye oaneot be bound over 
aad*p Motion no of the Cnmina) Procedure Code 
ntrelybeoauM ho did not aelirtlr oppo»e * 
ddaooUi. Cp. 8H. col. y] 

Where a wuiiniPir, who it aleo a moncr. lender, ie 
proeoeotod under eeotioii 110 nnd in defertce hr* 
SMocee o n umber of reipectnble witnceftcs beenlee 
u cutemon and tenenu, it U not proper for the 
Vsfislrmuto diibelieve all Ih^ witeeeeee on pr«wWcd 
JtieJy oa the groand thet the ecciiMd cniW by 
tM laAaenee of hie poeitioii in life prodwe any 
oeaher of them. (p. Bii <*01 Z ^ 

A Hieh Court i« net n Conrr of npimnl in caice uixl^r 
AononllO and the reAponeibility of mJminielcrina 
Motiofi doee not reel with it. It It novcrlhc. 
1*^ a Motion which MaRielntee uaght to administer 
mlb the most eorupuloue care, both ae the Cnarx of 
"It iaetaoce and tbo Appellate Court. A nigh Court 
not to taho npoo itself to weich tbe eridence 
P^ca behalf ofoa# eido or the other. U ought 
®*ly to see whother tho Court below bau 
Wf^hed the Oeoaidiratioa of the appeal in a fair 
"V asking regard to tho interest not only of tbe 
F^mtioa bat also of the accused, [p. 827, cel. I .] 
Oriminal ravision fmm an order of ibe 
DisWot Magistrate of EUh. 

W. Wallach, for tbe Applicant. 

. R. MaU^ton, Asslet-int Govarnment 
fpr the Crown. 

JUDGMENT.— This ia an application in re* 

VisiOQ against an order of tbe District Magts* 

R tab, dismissing an appeal of Miharban 


v-Jl 


Singli against nn oKfri* of a hfagtstmio 
of the first rU«x, directing liimto giveaernrity 
to Iw of ffivxl brhavinnr under aectioii 110 of 
the CimIo of Criminal Proceclin^e, Applicant 
iu a And mo iiey* lender. It appeurs 

thet a Iwnd of very despemte daroifx had 
as (heir mide/vou.«, a place on the bankA 
of the Kali Nadi on the Iviondane^ nf Klah 
a):d Mniiipuri. The gi'<t nf the svidsnre of 
the Police and iinonicial witnesses againat 
the applicant, wn^ that he harboured tins 
band of dacoits. It would rather sevm ns 
if it was intended at one time nctiially to 
charge the applicant a« being a mam her of the 
gang; pre.snmabiy because the necessary 
c\^dei!ce wa'< not forthcoming, no sahstantive 
proceetliiigs ncrc taken against him. 5>sction 
110 of the C'wle of Criminal Procedure 
defines the class of person.* against whom 
an order for security may be made: — 


M A man who U by habit a robber, 
house-breaker, or thief, or ih) is by habit 
a receiver of stnien property knowing the 
same (o have been stolen, or 

(r) lubitually prt»tects or harbours thieves. 
< r aids in the cmjcealinent or disposnl of 
stolen pl^>perty, or 

(*/) h.ahitually coininits mischief, SKtortion 
or cheating or counterfeiting coin, currency 
notes or stamps, nr iiftemptn so to do, or 
(r) hshitually commits or attempts to 
com mil. or site ts the commission of offences 
involving a breach of the peace, or 

(J is sn desperate or dungerous us to 
render hir being at large without security 
haxarloui to the cr.mmunlty. 


There is not a particle of evidence that 
.he applicant •‘omes oi»der any part of this 
teetinn except a portion of (f), namely, that he 
labiioally protects or harbours thieves. I here 
a not even any allegution that he was m 
he habit of cniwealing or disposing of stolen 
iroperty The evidence, sacli ns it is, is 
onfined to his alleged Msociatioa with a 
Articular gang which had made, m 1 
raid before.itsrendesvotts m the neigh boorhond 

A hit village. It must be borne in mind 
hat neither the applicant nor noy of nis 
rillaser.a could be boond over under this 
Action merely because they did not actively 
jppose the da-oits. It would be very well if 
•^mindan and others recognised tlieir duly 
^nd had the ciurage to givj assistance 6 j 
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tbe Police wbeo gang's of dacoits settled in 
their neigh bonrhood, but their ocBiseton to 
do so, does not render them liable ander 
section 110. There is no evidence that the 
applicant was in the ** habit *’ of barlK>Qring 
or protecting thieves. There is a good deal 
of evidence from which, if anrebotted, it 
might well be inferred that he assisted the 
gang in question. The proaecationesamined a 
u a m ber of w Itnesses who said that the a cco sed 
harboured these particular dacoits. One 
witness said that he had seen them at the 
house of the applirant, and one witness 
said that he had fed theiiu One of the 
prosecution witue^es, inmely, Thaminau 
Singh, while deposing sgahi.st the accused, 
said that he had heard that he was a man 
of good character. No witness wa^ prmlwcetl 
on behalf of the prosecution from the 
accosed’s own village. The accused prodoced 
46 witnesses, most of them from his own 
village incloding the headman and poorer* 
and the headman of a neighbouring village. 

This Court is not a Court of Appeal in 
cases under section 110 and the responsibility 
of administering that aectioti does not rest 
with the High Court. It is uevertheless a 
section which Magistrates ought to administer 
with the most scrupulous care, both the 
Court cf ftrit inetaoce and the Appellate 
Court. Magistrates ought always to bear in 
mind that the indirect nauUs of bind nig a 
man over un<ler section 110 may be very 
terrible and that there is always the possibility 
of the section being abused. In the present 
appeal I do not think that 1 ought to take 
upon myself to weigh the evidence given on 
behalf of one side or tbe other. I ought 
only to see whether the Court below has 
approached the consideration of the appeal 
in a fair way having regard to the interest 
not only of the prosecution but also of the 
applicant. Tbe learned Dietrict Magistrate 
has discarded tbe evidence of all the witnesses 
ppodoced by tbe accused who were his tenants 
or hi, follow.ea,t.men. It 
urgad that when the question at issoe is the 
good or tad character of an individual, the 
evidence of hie fellow caatemei, onght not to be 
discarded «>/r/g on the ground that tU 
Witnesses are bis fellow, east em#»i 'ri 

learned District Magistrate process- 
till remains a largo nu^Tber o7 othI« 
against whom no allocation ea- V 

n. i. S'"; ? zx 


to say that there is no reason to distrust 
them and that they mast, therefore, be 
believed. I do not, however, think it is 
right to do so. The evidence for the 
prosecution has raised a very strong prima 
ftfcit esse against tbe appellant and be 
has to rebat it. As the Deputy Magistrate 
observes: 'It ia never a matter of difBeulty 
for a man who has the iiiduence of a gang 
of dacoits .it his back and is at the same time 
a zfmittdnr and moneylender to prodnee 
as much evidence as he wants, and the 
prod action of 46 witnesses by the ap« 
pcilant does not, therefore, mean that he 
is of gooti charucter. The forces of evil 
are by no means to lie ignored. If they 
were, wo should not be troubled with an 
outbreak <if crime like dacoity.' Appellsat 
has, 1 think, made lull use of hia intlaeiice 
to bring np evidence, and has had the help of 
his position and also no doubt of the afore* 
mentioned Mieri La), whose election to tbe 
post of taitxhiirdnr he was instrumental ia 
eecuring. This infiuonce haa probably pre* 
vented (he production of purely local evi* 
dance, the absence of which is one of the 
points made by (he appellant." It seems to 
me that this was tint a fair way cf dealing 
with the evidence of witnesses whom do 
reason could be given for disbeliariag* 
The only reason snggested by the learned 
District Magistrate is (bat the applicaoi 
had a gang of dacnita at his back. H 
seems to me that this means that ba 
disbelieved the evidence adduced liy (!*• 
accused because he waa guilty. In other 
words, he convicted the man first. Tbs 
learned Magistrate said (hat the aceuwd 
had to rebut "the strong priuia foHt fsse 
made against him." How could be rth^i 
the case otherwise than by prodaoirg a 
large number of witnesses ‘*agsioit whom 
no allegation could be made." The learusd 
District Magistrate has, in my opiD»B» 
given no legitimate reason for diabelieviuF 
the evidence of a large number of ?•***?* 
who deposed t> the good character 
applicant, persons residing in hia own vdW 
and ill the imruediate neighbourhood. I 
not help feeling that where a person is^ 
notoriously had character, be will as a • 

rnlt find difficulty in produciog *^*1*?** 
honest persons to depose to his gc*®“ 
racier. Jt may possibly be *****,, tk 
applicant iu the present case and Ml >> 
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ifBUow-Tillagera are litlle better tliau the 
B&Dg of doeoits who mode the neielilwiur- 
hood their meeting place, hot this xvas 
the caee made either hy the Police in' by 
an? of the witnesses for the proftecation 
and it is not the reason which the leaniLui 
Dietriot Ma(?ia(rate ^ives fnr dixlielievin? a 
large n amber of vitneaaea pmducctl by 
the applicant and who xvere not ahowo t«> 
be in any way nnder hia influence either 
aa tenants or even as fellow-castemen. 
In my opinion tbe learned Dislrict 
Magistrate did not approach the cousiderttion 
of the appeal from n proper point of 
Tiew, and on this account f tliink the 
order ought to be set aside. 1 acconlingly 
allow the application, set n«Me the order 
•of both the Coorts below and direct the 
bail bond to be cancelled. 

Appf ii'iti t*>n 


ALLAHADAD HIGH COURT. 

CanuHSL Rrv(S(ok Nu. 459 or 
Aoguat 4, 1915. 

Prefeflt:.wMr. Justice Todball. 

6HOL1C SINGK^ArFLiCAxr 

EMPEHOR — OrrOsiTR Pahtt- 

?rp(t4urt C«a» Uc^ t‘ «/ 47a— 

mnitt In r>i*trirl 

m Aix cjrenfo** tnyiKiig, •( (MA. 

AtfAiniifnirioo 

?, a villftjr« h«4(]ma)i mado n priNitio lo tf»e 
Ortlrice Uo^strntc in wUfeb he uhIcJ Oial he 
wuW to resfirn hit poti h* (!•« lK>Ai1maii. On 
by tb« Diitriet MagiBtrale a$ (o (be reason 
bis miftaation, he sutod lUst duiinir (li'^eoarM of 
a Folito inrsstifiniinn to a dseoic^ ense. tl>e FvJicc 
»Sto rorolDK a i®rga nneober nf pco|^ to >»>• moaer 
to thsBi. I'ba Mngiitratc re<luee«K hi> statement co 
^bo persons named by hlai. 
fte uagistrete recorded (be sintemonU of atl of 
ttetn on e«(U und sent Ills rnse to the Police 
M^nntendcnt to telto act bin under imrafrmph 
»8oftU Police Kegu lot loos. The Sunerinteiidenl 
that the aJIegntmna were miirely folM. The 
Uftgiitrate then ordenil the prneecntton of 
r aiid other personi whom be had exam toed on oath 
' false evidence: 

't\t^ statoment me«le be ^ to Ibe 
1 ^‘****™^* not a complaint, nor tbe 
tbe ilegiotmte WA* id ihe course of 
liSu*^ P^®d‘ng* in (he coerae of which he waa 
toAdmlnUteran oetU. aaJ ch«(, 
Magistrate had nop^>wer lo lake »cfk»ii 
'be Criminal Procedure Code. 

IP "H, col. 9.} 

OriniDal raviaion from ao order of tbe 

^I>«tn9t Hagistrate of JaUmi, 


Mr. Pmre Lai BuHtru, for the Apphrmit, 

Mr. It MaJMmson, As,‘*i<tftnt Government 
Advocate, for the Crown, 

JUDGMENT. - The present applionlion 
has arisen from the foUowjuff fnrts: — One 
Par.sA Rnm. a village headmnn, on Hie ITtli 
of bVhnmry loat filed hrfnix* the Di-triet 
Mnffi»tratc a petition in whinh he Atntnd 
that ho wished to resign po^^f as village 
hendman as he wan too idil and nimhip to 
do his work- The Disfrict Mnirivlrntn 
appai’Ciitly doubted the con^eoInv^H of thn 
reason given hud <|ue9ti«»iic(i the niin. In 
reply to (juestipiia put to him, Hn» nmn 
staled that the Police of a rcHfiin riilicp 
•taiinii were investigntiiig n dticiiity in.^o 
and in the coarse of tlieir mvcAiIgnlion 
they were forcing a i urge number of pcsiple 
to pay money to (hem, (hat he wna afraid 
of getting into (rouble through Ihix nia((rv 
uikI be, therefore. wUhetl ti) roAigii. The 
District MngMrale in his c spin nation sla(e'< 
that he treated this ns a ctimplniid .ind he 
thereupon put Partv Kam on oath nndeKa 
mined Mm again. What he stated wna 
then reduced to writing. On completion of 
hia statement, the Magistrate gave a rnhitar to a 
clr<ip/4fin' of hi.s Coort. which contained (he 
names of 1*J person.^, and in tliU he 
dii acted the aforesaid cAopom to pmliire 
the persona named therein before him at 
once. AppAicnlly the c/<opro/( oheyrd <ir<h'rs 
aiul ptx^uced all these persona. These 
persons are those whose names were men* 
tinned by Paras Ram in (hu conr.io of hia 
Statement as Iwing connected in sonio way 
or other w'ith the alleged e.<(tortion. The 
District MagUtrate (hen recorded the evi* 
dence of all t heat 'persona on on th. Having 
proceeded an far, he then sent the pnpeia 
to the Superintendent of Pol Ire with 
directions tn him to take action under 
paragraph 393 of the Police Regulations. 
This paragraph lays donn that hehwe a 
Superintendent punishes any Police officer 
departmentally or prosecutes him criminally, 
he must mahe nn enquiry, reduce the 
snbafance of the accasation to (he form of 
a charge and record the officer’s explanation 
itoing e certain form. After n mpMing 
these prfcee^ling.a. if le c nisjJiT* lluit 
farther steps ?iliould bo taken, lie >h<Mild 
decide whether the olGcer ought to be 
criminally prosecuted or departmentally 
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punished. U he decide.«i to iruttilote a pro 
8eoot:<MT, he mnsi .<en<l (he papers to the 
P: •strict Megistmte. and obtain his cod* 
cui'rence before taking farther actioo, what- 
ever the pan * of the officer accaaed may 
be. The SoperintenHent of Police made 
ail enqiiiry and eubmitled a report to (he 
District Magistrate (o the effect that the 
allegations of extoHion were entirely fal''e 
and sogge«ted that the person who had 
made them and reported (hem, shoald be 
criminally prcsecuted. Thereupon (he Dis- 
trict Magistrate paaseH an order purporting 
to he me under section 476, directing the 
prosecution of the present applicants and 
certain others inclndiiig Paras Ram, the 
latter to be prosecuted for an offence 
under section 211, the others (o be pro* 
seented for offences under section 193 of 
the Indian Penil Code. It is againat this 
action of the Uistrict Magistrate (hat (he 
present revision has been presented. U is 
conteinled, and I must say with considerable 
force, that Parsa Earn made do complaint ; 
that he did not intend to matte any ergn- 
plaint ; (hat he called on witnessce and the 
proceeding before the DialHct Magistrate 
WAS not a jodicial proceeding in the course 
of which he was legally empowered to 
administer sd oath. The explanation of tha 
Uistrict Magistrate is that he treated what 
Paras Earn said, as a complaint and that the 
enquiry lhat he made, waa under section 
202 of the Code of Criminal Procedure. 
The only unfortunate point in this ex- 
planation is that a cooiplaint means as 
Allegation made orally or in writing to a 
Magistrate with a view to his taking action 
under the Code that »oine person has 
committed an offence. It ia rwt open 
to the Uistrict Magistrate to treat tbia 
petition and statement of faras Ram as a 
cumplaint whether Paras Ram liked or not. 
It may he of course that Paras Raru wished 
(o make a complaint in such a form that 
if suhseqaently it was found to be false 
he should be able to save himself from' 
a criminal proiecntiou. If there was eri- 
dence in the case to indicate that Paras 
Rim intended the Magistrate to take action 
dnd*r the Cede against the Police officer* 

I should not hesitate for an instant .*« 
bolding that the Magis(«te had pp** ^ 
tr*»t the petilion eg , compl».„t ,„d 
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he was justified in sending for the witnessH 
and examining them on oath. Bat ao ex* 
ami nation of tlie record shows that Paras 
Ratn's efition was simply a petition tendering 
his resignation ; that even in his statement 
taken on oath, irhieh statement was made 
in reply to qnestinr.s put by the District 
Magistrate, he made allegations of fact and 
at the end, stated that these were his 
rea.ioiis for resigning his post. He nowhere 
a«ked for the witnesses to he euinmoned 
He nowhere asked for an enquiry to be 
made and I may add tbai if the Magis 
(rate was knowingly acting under section 
202, it is curious that on completion of 
his enquiry, he should send the complaint 
to the Superintendent of Police with a view 
to the latter officer taking action under para* 
graph 383 of (he Police Regnlations. It u 
also curious that up to the present time 
the I'ietricC Magiatrats has pasaed no order 
dismiseing the complaint. Looking at the 
oircumatances of the case, I find it impossible 
to hold (hat Paras Rom made a complaint 
to the District Magistrete ; that la to say, 
that the at legation was made with a view 
to the Magifltmtf taking action under the 
Criminal Procedure Code against (be Police 
officers who were said to have committed 
(he extortion. Pams Ham may perhaps 
have given false information to the Dii* 
trict Magistrate in reply to his qnestiems. 
The point which I have to decide is whe- 
ther or not theie was a complaint, within 
the true meaning of the word, before the 
District Magistrate. In my opinion there 
was no such complaint. The action cf 
the Alagisirate was not action (eksn ondir 
eection 202 of the Code. It was sp- 
^rently executive action in the form of • 
departmental enquiry which was contii> 0 *^ 
^“'“ther enquiry made under pertgreph 
3S3 of the Police Regulations. There was 
no judicial proceedings before the Distrirt 
Magistrate and, therefore, he had no power *o 

take action under section 476, snd thepr** 
sent applicant is one of those whose prosed- 
tion for perjury has been directed, aod " 
cannot be said that be committed P«ri?^ 
m the course of a departmental enqoW' 
c-ath ought to have been admioistef^^ 
hiin at ail. I would point out (hat tbfoii^ 
oot the enquiry made by the District ils£? 

irate, he nowhere mentwned thht he ^ 
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tekfo? afittoD under aoj Bpecific Beet ion. U, 
IS the DifitHoft Mefiristmte snys, the nn^ 
tortonita Police officers will not have in 
epporleoity of oUaring their character, 
they will have only the Dietnct Ma^iMrate 
to blame for their unfortunate poaifion, 
thoagb perbapa it isatiU open to the Diatriet 
Nagutrate to proeecnte Paru Ram for giving 
falu information. I allow the application, 
set aside the order of the District Magistrate 
end Qneabtbe proceedings. 

Apptai alloteeti. 


MADRAS HIGH COURT. 

CiiutNAt RtvutoN Oasi No. 3S4 or 1915. 
CHtHlMAL RSTtatON PlTlTlOK No. 305 
OP 1915. 

November 16, 1915. 

Mr. Jaetice Komaraswami Sasiri. 
/ft rt RAMASAM7 NAIDD ano otutKf^ — 
Acensio Nos. 1 to and 11 and 1*2*^ 
PCTtTIONBKS. 

PmqI Co4tU<*XLV «/ ia«0>, 

(harp of^St!i44net eyetMC rarA 

Is s ohsrge of rliitiog wheie a number of mca 
Vosroaiftd. the Magiitrete shuulit deal with the 
QMaof each of tho accused aeparmtely ordlucevs 
Uu aridaoce ageleat aaeh of (he aceuacd, 
aipaeially whaa tha avldence againtt each of 
(be ioceaad is by no means er^ually stroas. [p. 6TA, 
ca). ft) 

laoaaaa of rlotiag, the common object shoeld 
teoheely and •peeifloaUr aot out in (he charge. 

fttaWlfdhica «. <)Keea.Cmpr<M, II C. lOft; S*ikir 

Qwen-grti^M, 28 Q 87g, ffnth Sin»r e. 

fcprw.Sl 0. 266; 2 C. L. J. 6:4fe 5 Cr. L. J. 153, 
wwad. 

PetitioQ, nntler sectiona 435 and 430 of 
Ihe Code of Oruninal Procedure, 1 89$, 
P^hJiug tbs High Court to reviae the jodg- 
ttsnt of the Coort of the Sob- Divisional 
MegistraU of Melor, in Calendar Case 

Hih 7 of 1915, 

T. Aramainof&om, for the Petitioner. 
Mr* P. JJ. <7ranf, for the Government. 

ORDHR.-Thts petition was admitted by 
Jds^ipo Namier on the groond that he 
to find any evidence set ont 
of the aceuae<l. 

. jodgment thongh long is very no- 
***woiy. Tboogb 12 persons were 


charge«l with offeocea under sections 1+7 
and 5y4 of the Indian Penal Code, there 
haa 0.4 I wan the slightest fttlempt made 
bv the Mac^afrate to view the case of 
each separalely or to diacus« the evidence 
a< against each of the acrnae<1. This was 
all the more nerea^ary aa the evidence 
affttMM earh of thi* accuw^l is by no means 
eftnally atmrig. The wl;«de judgment is a 
detailed rriticiain of tbo defence case and 
aeorns to proceed on the view that it was 
for the acc.^<ed to eatabMah their innocence. 

Though the accused were charged with 
rioting, the common object is not set not 
in th<* charge and it is by no means clear 
from the evidence what the common object 
was. According (o the complainant, the 
accused threatened him with injury in the 
evening. Acca«ed Noa. 1 to 9 then went at 
about 10 r. y. to his house in order to 
take nway the petition which he had written 
to the District Superintendent of Police. 
They could not have known that ho was 
going to write (he petition wheo they 
threatened him. The immediate cause of 
the asMult in this cnee was his abase of 
the accused and their assaalting each other. 

There can be little doubt that in cases 
of rioting the romoion object should be 
clearly and apecifi.-ally set nut in the charge. 

I n-frl oolv refer to Behnri v. Qne^n- 

Bmpret${\). V. (fu^^H-Bmpreu (2) 

and V.Vcar v. Binpemr (d). 

In the present case, the charge simply 
States that the accused were guilty of rioting. 
The accused complained during the trial 
that the rhargr did not aeate what the 
common object was and I cannot say that 
they were not preiudireH hy the oruiaainn 
in the charge. The accused are not charged 
with having trespassed npon complainant’s 
property and laksn a'vay his complaint or 
with having assaulted hia wife. If after all 
this took place, the complainant abused first 
accused as they were aaaaulting each other 
and the other accused with a view to 
reeeue first accused intervened, it ie diffiouH 
to see how they can be guilty of rioting. 
The question of the common object is not 
“clear as cry.stal” as the 5fagiatrate sup- 
poaes. 

(1) lie. 106. 

(ttS tt C. 27& 

(g) 86 C. 2»6;3 C. L. J. 516; 8 Cr. b. J. 163, 
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BAKIM SIKOU r. BMfBROB. 

I set ft&ide tbe convictioo and sentODCd. 
As regards ACCQsed Xos. 7 to 9, 11 and 12, I 
dn not think tt necesRarj* to order a re*tml. 
The evidence is satisfactory and the Pab- 
lie Prosecutor does not press the case. 
Accused Nos. 1 to (5 xvill be re* tried before 
such other Magistrate as the DUtrict 
Mn^'istr&te Tnicrht direct. 

yeliiinu partly 


ALLAHABAD HIGH COURT. 
Criuinaj. Ruvisioji Petitios No. 633 op 1015. 

AoBttst 10, 1015. 

Prcteuii^Hir Henry Richards, Kr., 
Chief Justice. 

HAKIM SINGH ahp otubrs— Applicants 

ttr4us 

EMPKROR — Oppositb Partt. 

Pro«di»« CH# (A^t V of «. UO— 

W*in*»tft nf fooit eharaftrr. ondenet of, 
lo o&^riTd. 

Wbero procee<liajr« unJer sect (mi 110 Are Ukee 
sffAinit a perioD and he is able t« produce witDeeaes 
on hie behnU to ipeak of Kis food character, the 
Court ought to per pnrtictilar attoatioa to each 
ci'blencr. b iliouUI not neecssanly be bellevnl 
hut the Cnnri nbouUI iIimI luleranliul re«s*»a 
for I ml believing ilu* evulenre l<ef<rre (t make* nn 
order, [p. SV7, <«. I.J 

Cricainal revision from an order of the Dis« 
triet Magistrate of Maitipori. 

Mr. Sital Pratad Qk..se and CTme S/iaylctr 
Bajpai, for the Applicants. 

Mr. H. Mofca>«»a, Aaeietant Government 
Advocate, for the Crovro. 


JUDGMENT. — The 6ve appellants Hakim 
Singh, Dal Singh, Oanclharp Singh, Hukam 
Singh, and Ebem Singh have been ordered 
to furniah eecarity onder section 1 10 of the 
Code of Criminal Procedure. All five are 
thakun. Hnkam Singh and Dal Singh 
reaide in one village, the other three in sq. 
other village. Hnkam S*ngh and Dal Singh 
have been represented by Mr. Bajpai^ whilst 
the other three applicante have beenrenresant. 
ed by Mr. Sital Prasad Ghose. They trere 
separately represented intheConrt below aUo 
I hav. eoB. through the evidewe on 

bothaMw, Ihe learned District Magisira*. 
>p con6rin.ng the order ol the Court below 


says: — ''There is nodoabt that the Magistrate 
has admitted a great deal of evidence which 
was quite ioadmisible, for instance, the evi- 
dence of sQSpicions wifhont any tangible 
ground having been stated for these su$ pic lOOS, 
also second hand evidence or mere hearaay 
abont what some person in Id another person 
and that person not being produced as a wit- 
nese and eo forth.” He then proceeds 
to aay that in dealing with the evidence for 
the prosecution, be will eliminate all such evi- 
dence. All the applicants are possessed of 
some irmindari and coUivntion. Of course* 
it by no means follows that because a man is 
the owner of some iruiinilafi, he is not a 
hedmoift. At the same time t he fact that be 
has some property and position ought to he 
Uken into consideration when dealing with 
a person undsr the provisions of section 110. 
The evidence, in my opinion, given in the 
Court of first instance* wss very unsatisfactory 
and very vague. The statements were made 
against all seven persons who wore theo 
ebarg^ in a "lump.” Witness after witness 
says ’'all these persons are bad chsractirs.”* 
The Magistrate oaght to see that the witness 
is really speaking and has reason for speaking 
sgaiast each. If 1 were trying the case 
as a Court of first instance, 1 hardly 
tliiolc that I would feel justified, on 
the evidence, in binding the accoisd over 
under section 110; at the same time 1 tnsst 
bear in mind that this is not the Court upon 
whom rests the responsibility of administsHug 
the provisions of section 110, I cso only 
deal with the case in revision. Accordingly 
unless I can find some substantial grounds 
for thinking that the Court below baa gone 
astray, I ought not to interfere. In the 
present case, 1 think such grounds do eiisf' 
The Court below has wiped out all 
evidence that was given on behalf of fluks® 
Singh and Dal Singh simply because it wai 
of opinion that the thakur$ bad held a 
panehayat in connection with this case. If- 
aeem.a to have thought that it necessarily fel- 
lows that the evidence given in support of 
good character of the applicants was falee ^ 
cause it was the result of a panchayai- ^ 
doubt it might happen that the tAuikurs woaNl 
Ufce op the case of the accused and come 
decision to support them at all 
quite irrespective of tbe merits. On 
Other hand, it might very well bf th** 
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In re aOTlttOlBUl FlDlYArBl. 

4^vr< of tbe neighbourhood might Imvo 
reftSOD to think thnt their fe))on**ce'»temen 
irere not being fafrly treated nml (b.it all 
that they did, Tvas to lend support to 
viioeesee ready to come for%rar<l and to 
apeak the truth. I have a great dislike to 
lay down eoy bard and fast rule as lo how 
caaea under eection lit) ehould be dcall 
with. Each case ahould be dealt with on 
tie ovn facta and circumataneea. I think, 
however, one rule may veryaafely bo laid down, 
and that is this. \Vhere proceedings nmlei* 
faction 110 are taken against a person ami 
he ia able to piK)duce wifneaaea on his 
behalf to speak of hla good eharaeter, the 
Coart onght to pay particular atlention to 
aaoh evidence. I do not mean to say that 
it ahould necessarily be believed, but lltc 
Coart abould 6nd substantial reaaon for not 
belitvisg the evidence before it makes an 
order. BaJ inn^htft who fmppcn to be rich or 
influential may, of courae, be able to 
procure false evidence na to their ebaraeter. 
But apeaking generally, I think a pers>n 
who really ia a notorious bad character 
would find CDneidemblc diflicalty in getting 
a large number of hie neighbours to come 
forward and speak to hia gooil character. In 
the present caie, after carefully reading the 
judgments of both the Courts of first iriaUnce 
and of the Dialrtct Megistrate. I am of opinion 
that proper attention has not been paid to 
the evidence which all of the five ipplicanls 
adduced. Under the ipecial c ire o instances 
of this cesOi I think that the order both of 
the Magistrate and of the Dixtrict iklagiati'ate 
should be set aside. I accordingly allow 
toe application, set aside the order of lioth 
of the Courts below and Ihe nccorcd will 
be released if in custody. If they have 
given security, such security will be can* 
(el)ed. 

Ortlrr rsiVie. 


^2'; 


MADRAS HIGH COURT. 
Criminsi. Rvvkiox Ca<r No. 570 op 1D15 
(T*kEv IT X.,. 51 oy 191,5.) 
Noveiolw Ifi, 1015, 

.Insticc AUfur Itahim And 
Sir William Ayling. Ki. 
in COVIN'OAR.V.IA RAD-WACHI— 

Ac<T#En— PfinioxKji. 

I r ir(ui V r>f \hUs). #. 

<I ,.Se4, fnlu y^ntU 

Hi.ru Hi^.^frurr e..>.iuiinrrl 
A 0. Hit I CM, HU i.,.U‘r initUT M'crjoij 51? 

lO nf il<c r<»lv i4 rrlhitiinl lY 

I ho •►f im.\>i ny <.„\y if i\ Hp|>0An» thnt 

an offriire hns U-on <«biitMUvi] njih irspocl In 

•1. nr Ihst It lin« ||,p .omjhuibmjh 

of hi, ottvitcc. 1 * Se7 . 1 ?; p. hiS, ml, J. ) 

Whon*. •« srcM«o«| hihi fniinrl (<i \ h > h 

hiliUiMl lliM'f aimI «'#« lH»Mnrf *lnivn for 
MiHohnir. l.Hl II rli«| noi n|»|Mnr rhst nur ngoiioii 

hull Hiih rr>><|K on o t ho I II r.^MTlv in 

i|i»|ii»|i< xhH’h tlm .AoriiTil <'lniMi('i| a« hixiiH ii: 

hi |M**i'i| iomIci rocCinn 

r>l7(l| of ihi> rriiiiii^l I'riHcOiin* C«kIc aaIa iho 
|)r»|H'rry. [\\ x8x, e^il. I.] 

Application for revision of an order iu 
Criminal Appeal No. 23 of 1015 on tlio file 
of the District Magistrate, Tnnjore, from an 
order in Miscellaneons Ca.se No. S of 1015 
on the file of Che Cimt Clew Magistrate of 
Maya va ram. 

Mr. P. /?, for the Govcrniucnt. 


ORDER. 

AaDi't RsHiB. J, — In tliix cuae, the accused 
ix found lo be a habitual thief and hss been 
bound down for good behaviour. Certain 
properties, a auis of Ri. 32* 2 0, some jewels 
and a eilk towel were found in his possession. 
The 5fagistret« who originally tried the ?Ase, 
onlered that the property should be returned 
to the accused, as it did not appear to him 
that any offence had been cum m it ted with 
respect to the property and as the accused 
claimed the property ae his own. The 
Di.strict Magistrate, however, ordered that 
the property altould be confiscated to the 
Governmenti acting uuder .section 517 (1) of 
the Criminal Procedure Code. But that 
section empowers him to pass an order as 
regard'^ the disposal of the property if it 
appears that any offence has been committed 
with respect to it or that it has been used for 
the commission of an offence. There is do 
finding here that an offence has been commit- 
ted or that it appeared from Che record that 
•n offence bas been committed with respect to 
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eUPtftOR V. RlU DATAI.. 

U. Tliei'efure, section 517 (1) has oo appli' 
catioiun tbocaseandihe District Magistrate’s 
uinler i:^ not covered by that section. His 
order must, therefore, be set aaiOe and the 
Snh* Divisional Magistrate'.s order should be 
restored, directing that the property be 
returned to the Accused. 

Ay LI NO, J. —The accused claims the property 
as his own. There is no evidence as to owner* 
ship. I do not tliirik that this is a case h> 
which it can be said that it appears that an 
offence has been committed in respect of the 
property; and it is only on that ground that 
the District Magistrate would be justified in 
passing the order he did. I agree with my 
learned brether in the order prrtposed. 

l‘4tiiivri atloKerf'. Order jet eefde. 


ALLAHABAD HIGH POCRT. 

CaittiKSL RsrBKBNCii No. 757 or lOlb. 

Septeraher 9, 19I5« 

Prftenl : — Sir Henry Richards, Kt.. 

Chief Jostice. 

BMPF ROR — Arri.icsNT 

VtrtNt 

RAM DAYAL othsrs — O rnKiTR Paitt. 

P^nnl Co<t4 (A<t XLV m IMOy. a. .t70-7A.>/y— 
Difhon^tt rem'»at of y*v>prr#y otl hf 
*0 yrpi'Tt/ 

Before on scrnseil onn f>e fAund tn \<r> jniiliv 
of the often CO of theft. It mast be fnitod that hr 
Ot^honestly took some properly out of the poreeMiioa 
of another pereon. 

Where a tenant believing that a legal dictraint hail 
been made by hie landlord of the crop* af hU hnldinj/ 
which Had been previonsly attached in exceaiioa nf a 
deoree against him cut anil removed the crop*' 

field, that (he tenant wan not guilty of I heft iaa* 
Diooh as he cooH not bo said to hare diebencellr 
taken the property oue of tho poaseaeiou nf any other 
person. 

Oriminal refererre made by the Sessions 
Judge of Budaun. 

Mr. R. KoteomsoR, Assistant Government 
Advocate, for the Crown. 

JUDGMENT. — It appears that a decree 
was obtained against certain teoante. The 
kariu'la of the laud lord purported to di*. 
train the crops which had been attached in 
Meeution of th« d«r.e. The coUiMtor, 
tpor eat and carried away the empa 7 he 
were charged under sect inn «79 wi^ 


learned Bes'^iona Judge, on the matter 
coming up before him in revision, thought 
that the fact that the landlord had 
di<fraijiei1 the crops, made this subseQneiit 
entfing aiid taking away of the crops by the 
accused law’ful. He considered that this 
would Im* so, notivithstanding that tbe dis* 
traiht niigli( have been more or Iras collaaive 
between the landlord and his tenants. Be, 
therefore, thought that tbe accused were 
wrongly ivinvicted, 'J he learned Magistrate 
has explained that in his opinion, distraint 
having been made by an agent wbo was 
not authorised *r» writing, was illegal, and 
that, therefore, the illegal distraint could not 
justify the removal of the crops. The learn* 
ed Sessions Judge points out that the 
distiesA was held to be lawful by the Re* 
venne Court. In my opinion, it is nr.ne* 
cesssry to decide whether or not the dis- 
tress was lawful. A landlord who has rent 
due lo him fa entitled to distrain not* 
withstandirg that the result of I he distraint 
msy be in w hole or in part to defeat the 
execution of the decree. Before the s reused 
could l)e found to lie guilty of thenffsnce 
of theft, it must he found that they His- 
Horestly look the property out of the posses- 
sion of another person. If the present 
accused l>e Moved fhet a legal distraint had 
been made by their landlord and in such 
belief rut and 1 amoved the crops, T do not 
think that they coold be said to have 
dishonestly" taken the property out of the 
possession of any o(l>er person. The accus- 
ed. of course, are entitled to the benefit of 
any reas««nable doubt and I think it may 
very well have been that the accused iu the 
pwent esse honestly bel eved that the di»* 
fraini had b<*n made by th**tr landlord. 

I set aside ihe convict ions and sentences 
passed iip<^n the sccu.<ed. If they are i** 
prison, they will be released. If they are 
on hail, they and thetr sureties will be re- 
leased. 

Conmdion sft onds. 


coawtted theft and sentenced to one 
Booth’s rigiToas imprisonment each, ne 
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MADRAS HIGH COURT. 

OftlvWib R«vi:«ro2r Oasb No. 2H of 1015. 

Cbivihal RevisroK Psmio^ So, 240 
OP 1015. 

XoveubBr 16, 1915. 

Mr. Jaxtice AMor Rulnin Bfi'l 
JoAjioe Sip Willium Aylin^^ Kt. 

BAM AM AN I ^Accoseo No. 2 

PemioMBu 

vpn»h« 

KANAVASABAI — CoMPLiiMANT - 

RespoxDBKt. « . 

OriWfwl Cede (Act V <>i IftftsK s 

o/ Bi'itA Court <» fe thapo»af <»/ 

SscKlon 520 of »Hb CrimitiAl Pnccil*irv ffiwii 
■ Qlvb <^onrt omp\e powm to pAM an v r>r>lpr m* 
todfipM*) property whicli mav* be Ju«( ah tin' 
T«0tr ef tKt eaie. 

Qn6«r flection n 4il5 and 410 of flie 

Oodfl of CHminfll Proccdarc, ISO^. pi*avi"ff 
the Hiph Coort to revise the oHcrofth* 
OflQrt of SflMion of R«mnad r>ivi«inn at 
Mwfnwi, in Criminal 5liAcelhne<tnfl Petition 
Ni>. 79 of 1914, ppoflontod At^in«t that of tho 
Soh-Olpiflional Fir«t CUfl* Magiatmle of 
pmkottaij in Miseellnneoafl Cnie No. 57 of 
19U. 


Mr, 7*. BarjporAflnar, fop (he Petitioner, 


Mp. K. Pan'ialait fop the Reapondent. 

Thfl Piiiii'e Prfmcitfor, for the Government. 


ORDER, • U i» annecesflary fop ne to 
woide whether the Deputy Magistrate could 
*^’»^wed hill order directiiiff that the 
Jtwelfl ehnnld be given over on the joint 
rpreipt nf the mother And (he dougliter, who 
«^tHe diepatants in this case. After that 
erder iras paMed, a competent Civil Court 
Ms decided in a snit insCikatcd by the 
“Other that the jewelfl belonged to tlie 
tV* u ^ petitioner before ns. 

wins so, there is no merit in anpportof 
T ^*W»h cation made to the learned Sessions 
asking him to eet aside the Deputy 
^strate’s order, who in conformity to (he 
owiflionof (he Civil Court had parsed tlie 
cond order directing that the jewels be 
to the petitioner. We have got 
• P^’^erfl under section 520 of tho 
P>"cedare Code to pass any order 
Ti ““y he joston the facta of the case. 
41.^ ®*“ he no donbt that justice ve<ioirw 
jewels shoold be reterued to the 
Thai being so, the order of the 


KALKA PRASAD V. EUPCROR. 

learned Se.s«ioii« Judge will be set asidp und 
the jewels will lie rpfurnod to the petitioner. 

Pfii/tiOH thrhf B&t <uttie. 


AI.LAHAUAI) HIGH COL'Ht- 
Chimivai, ArrrAi. .Vo. 63 ** or Hi 1 5. 

Si'ptrmbvr 2:1. 1915. 

Pr^iCHt: — f>\r Henry RichanU, Kt., 
Chief Justice. 

KALKA PRASAD — ArnLLAiir 

v••ntns 

KMPKROH-Ori'O'^irf Paatv, 

f'rMt.- (.iw l*«yihPK). ... 

(^J Va.H- •■/ •hfifrr'Ht rhnr^'* iif tt»c 'ntd, 

•i—Posi Cyte ka^xlV") ifloo), •«. m. 

4?r.( 

’liic cbarfi* flasiii»i ibi* MciiM’d Man tlml bi*, bring 
llir IhAiiIUmi, a c<Mluirt »iitm <4 iiiiMrry 

AIhI flirt hr*i rlini Im* oiniM^vl n» i'ri(i<i' 120 '•i'}ri'A//jr 
«iih iiiCeui to clefmiMl. ami u'l’oir oii tlnx’V of 
amh f« 1 »i* iiiniibrrs «vjiti likr iiiiriil, ll<’ 

waatrwiat oi«i* trial, forull roinit* mnl voii* 
virtetl lOKler mrioa'< tOO ami 477 hiJinii IVtiii 
t%Nle 

/MW, that ihm* inl«y»iiiJrr of tlir vaHima 

t barKP" am to un ilkgiility whwh ritiated (be 

trial. i,|>. MO, evl. 2 , , 

Criminal appeal from an urtler of the 
Sesaionii JutU'e of Daiida. 

Mr. Pforti f^f lifnierji (wi(h him Mr. K. 
jV. • opWr), for the Appellant 

Mr. htlti UaftiiH for (he Crown, 

JUDGMK.VT.— Kiilka Prasad was charged 
witli offences under sections 109 and 
♦77A of the Indian Penal Code. He wa* 
sentenced to seven j cars’ rigorous imprison- 
loent utider seceion 409 and to three years' 
rigoroos inioii*otiuient under section 477A 
together with a fine of Rs. 4,OOU, the sen- 
tences U» rui* i-oncarreully. Kalka Frnsad has 
appealed and it has been arjrued on his 
behalf that there was a reifljoinder of char- 
ges contravening the provisicins of section 
2-’3 of the Cod® of Criminal Procedure, 
whicU provideb that (save as therein 
mentioned; thaw shell bo a soparale charge 
for every offence and that every such charge 
shoold be tried separately. The charge lo 
the Court below against the accused was 
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that lie being the fdftaMar embezzled & 
»um of Rs. 3,091*7 <11 end farther thftt 
he omitted to enter arz»isah Nos. I*r20 
>rUh intent to defraod, ami wrote 
on three of such <ir<nvo/r false numbers 
with like intent. The allegation is that it 
waa his doty when receiving money, to take 
a form of tender from the person paying 
him the money. This docaisent is called 
an ar^rtVaf. He hag to enter in hie book 
the particalare contained in the ^rzrimK It 
is alleged thatin order to cover hie defalcations 
he omitted to make these entries in respect 
of crsnWfr Nos. I* 120, and (hat with like 
intent, be put false numbers on three of 
these documents. It is contended on behalf 
of the accused (hat while having regard to 
the provisions of section 2'22 (citose 2) of 
the Code of Criminal Procedure, it is 
allowable in the charge to state the gross 
sum which has been misappropriated, there 
is no similar provision which permits more 
than three charges under section 477A 
to be juinod together. It is con(ei>ded that 
the accused (if the allegations of the 
prosecution are true) committed a separate 
offence every time he omitted to enter the 
particulars of each one of the ttnritnU in his 
book. It is further contended that (he joinder 
of the count for misappropriation with the 
count for faUificatiut), is contrary to law 
iiiasmacli as the charge or charges under 
section 477 A are connected with alleged 
defalcations more extensive than the charge 
under section 409. Reliance ie placed upon 
the recent ruling of their Lordships of the 
Privy Council, in which it was held that 
the joinder ol charges in contravention of 
the provisions of section 233, is sonjeiliing 
more than an irregularity and vitiates the 
trisl. I think the contention has force. Sup* 
posing in the present case there bad only 
been charges under section 477A. it seems 
to me that there would havebeen a misjoinder 
of charges. The omission to enter tbe 
particulars of tbe arxritoh ia the book of 
tbe accused, was for tbe purpose of concealing 
tbe alleged misappropriation of a distinct 
sum in each ease. As the law aUnd.s, only 
three such offences can be joined and tried 
at tbe same trial. In this respect chargee 
under section 477 A, differ from ebarges 
under section 409. 1 do not think that 

•eotion 235 applies. The ease was not tbai 
of making a number of false entries in 


various books, etc , to conceal one misappropri- 
ation. No doubt there was A similarity id 
the acts alleged to have been committed by 
(he accused, and it is alleged that tbe 
transactions all took place nritliin three days. 
Neverthelcs.s, i( seems to me tliat if the 
accused did what he was charged wxlh, be 
coiumitted a separate offence on each occasion 
for which be was liable to a separate convic- 
tion and sentence. Notwithstanding that I 
consider (hat the accused svas in no way 
prejudiced by the way in which tbe charges 
were framed,* nevertheless, there wm in 
my npiiiion an illegality which vitiates the 
trial. I arcordingly allow the appeal, set 
a.«ide (Iia conviction and sentence and direct 
ihat there be a new trial after charges 
have been framed according tolar. 

Appeitl aJ/'UCf/I; n«-trial ordered. 


madras high COL'RT. 

Lr.r«iXAL ttKVHio:e Cask No. 55>5 or 1915. 
(CaiviifiL Rsvisjow PsTittOH No. 468 
OK 1915.) 

November 1915. 

Prrsewt:— Ml*. Justice Phillips. 

PAMPALLI SLIIRAKEDUI Ago orasM- 
ACCI SED— PcTJtlONKRS 


CJIAUDUBOYIGAKI KAMAL SAID- 

. Compaaihaht — Rrskosdbkt. 

CoJe (Acf r rt/ iS99)> '. 20 a- 
Ortirr o-mi/iaiHt uof 

ni. Khfthc. efin bf rirU'rtoin^ti if 

f%Ki (bat m orjer JiamistiiuK s cowplsia* 
undrrwirwn 203 <4 (he Crimmsl Precedurt C<A 
b*t not been aside, is no Wr to another ttsgi*' 
•rale entertaining a anbaaonent complalpt on th* 
aancracta. [p. SSI.eol. I,} 

. r. DolffpiiHd Zhjy, 28 C. iUi 

S C. H. i^Oy followed. 

^ot.nppo OevndeM, SCr.t.T. 

® h 1 M. L. T.8I; 10 M. L. J. TO? » 

aaAowfd Afrwnon t. pianduninetf ffeoe, 18 «* 

2Soj 2 Weir 24?; 2 Cr. L. J. 7S2 referwd to. 

PetitioD, under sections 435 and 439 of t^* 
Code of Criminal Procedure. 1898, 
toe High Court to revise the order of 
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UU6HT V. BHPBROft. 

Gout of the Dopoty Magutmte of JammaU 
madnga, ia Calendar Caao No. b'2 of 1015. 
iDtor^ioing tho complaint against (lie peti- 
.iioaera which waa originally dismissed by tlm 
tat iotiary S ab* Magiat ra te o f Jam mn I rai d u 3 u . 
Calendar Caae No, 113 of 1015. 

Mr. K. Subba for the Petitionere. 

The Public ProiKuior^ for tlie Government. 
Mr. K. KoUi for the Respondent. 
ORDEIt. — The raling in .lf<<A»med Abdttl 
Mtnncn v, Pandumnja Row (1), le in favour 
of petUionere' contention that when a com* 
plaiothae been diamissed under eertron 201, 
Oede of Criminal Procedure, no ilagiatrote 
oao entertain the same eomplniut antii the 
order of disatf1a»al ieaet aside by a competent 
Mthflrity. Thie view wae overruled in 
Snpmr v. Chinna Knti»pptt OouH'icH (2) 
eo far ae entertainment of a complaint a 
tecond time by the same Megiati<ale is eon* 
yaed, end the principle on which the can* in 
Snptror V. Chinna Kaliappi (JottiiUrn (3), 
was decided ie applicable nl$o to a case taken 
vp a second time by a different Magistmle. 
it it elaatly explained by Sir Fmneia W, 
^clean, C. J.^in f^uccu-i’wprrjt v. 
f^(3) and I entirely agree with tberea.wn* 
ing, 

Iberefore, I hold that tbe Snb' 
tJiTisional Magistrate had jariediction to 
entertain the complaint and dismiss this 
Petition. 

. . Pr^fVlVo 4il$Hlis9eJ, 

1) » It. 263. 2 Woir 2#7;2 Cr. L. J. 732, 
ii) 8 Or. L. J. 2741 29 M. 12G <r. B.); I U. t. T. 

Ill 16H.L.J.79, 

W u c. 2ll{ 6 0- W. K. 169. 


PUNJAB CHIEF COCRT. 

CftfHtau ArPBAL No. 4tS\ Of 1915. 

November 10, 1915. 

Pr<Mn^:_^Ir, Justice Rattigao and 
Mr. Justice Sc<.»tt 'Smith. 

KHUSHI — Convict — Appehamt 

verrw 

a . . B MPE Etc R— RsspoN dsnt. 
ewdwee Aet (I ((f 1672), k muU 
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im-hr >4 fMAlwN .fj cw.'iM. 

ftt't <• I.#, •«•,> —I'm* , i.'iioM, Kkrft> i- Ic f' f — CV> »i • nnl 
r. (W. (. 4 <f 1 '"/ I VIS), .. 339 (2). 

li> iIh* al«>^*iMS« Ilf v'urrtibormiiiti ht material 
W«. U IS 1M.1 Mifr to v'HivKt on a rctructeit ton. 
foMton, from lU- tiri'iimsiniitva 

in aiiHii il ian.lv iiMli^ins; tiom iIm* lensnns, 
aUegetl or n|i|»nrviir. of i)iv n'irncfiou, 'horo r>oMikin« 
a hiKli uf L'xruini) Clint ilio t'oiifossiori, 

n'Mwitlisimidiii^' ii« Ityvini; Uv'a ro»\lt‘d from. U 
gVIllllDO. tP* i*"*' •. ' 

W|»ef,‘. chrMorr. an nirii'inl r^'CimU'dii sluioinviil 

>ii««U* by him awU’r |H'>mii>«> of |i:kr<Ui*i, wl»i\-U>.o 

far l>••jn|r rm^iiniitirt'il l»y niiv <illu>r cvmIoiicc 

lehalwci'cr, was eoninulwioit in iBi|**«tiant pHrikiilnrs 
hr oCWr pmssH'iilimi ctul^'rH'C, Sod v Iumo I lit* mvcmh’iI 
Was conriclt^l nu »ucU a stitCtmirnC 

ileUI, (hat clit* l'•Ml*ivci'm was .p, ^3;?, t'ol, 2.J 

Appeal from the order nf the Sessions 
Judge, Gujranwala. dated the .10(h April 
llili>, convicting the appellant. 

The Hon'ble Mr. ^(uhnmuitul Mayi, K. II., 
for llie Appellant. 

Hr. J»i fhpttl Set t/, fur the G>ivei*niucnC 
Advocate, tor (he Nesp^iiHlcnt. 

JUDGMENT.— This is nii appeal by 
Khuslii who has been convicted by the 
Sessions Judge. Gujranwala, of the murder 
of Ghulam Muhammad. lautUni’ir of 
Ghagoki, on the lliili December 11)15 and 
has been sentenced to transpoHatiun for life. 
Allah Jowaya and Uayut were aUu tried 
along with the appellant, but were aertuittod 
by the Court below. 

In this case, a condilioiml pardon was 
given to Ehuehi by (he District Magistrate. 
Major Coldstream, who recorded hi.s state* 
ment on the 23rd December 1913. In 
that atatemeut, Kliushi gave a foil account 
of how the murder was committed and 
implicated Allah Jowaya, Hayat and 
Hahman. sod of Mehra. When the cuse 
came before the Com mi (ting iUgiatrate on 
the 7th January IdU. Khushi letracted 
his prevtoDs stale neot aud eaid that he 
made it 00 accoaut of having been ill- 
treated by the Police. His pardon wia 
accorditigly revoked and (he statement 
made by him on tbe 23rd December 1913. 
has DOW been taken in evidence against 
him onder section 339 (2), Criminal Proce* 
dure Code. 

It is oDoeceasary for os to recapitulate 
the facta which are folly set forth in the 
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iudgmant of the le&rned S^^tone Judge. 
li j.q sufficient to f»y that the maiu evi. 
dence against the appellant and his co- 
accoaed wae (1) track evidence. (2) evidence 
as to the finding of the body, and (3) the 
presence of blood on the clothee of Allah 
Jowaya and Hayat As to the track 
evidence, there is a conduct and the 
Sessions Judge recnnrked that he could 
attach hot the slightest value to that 
evidence. As to the finding of the body, it 
has been pointed out in the jodgnent of 
the Sessions Judge that it is not clearly 
proved that any of the aecQ«ed gave the 
doe vrhich ted to the recovery of the body. 
On the contrary, it appear* that Faa^l Dad 
and Rahman, eon of Maasn. who are said to 
have disposed of the lK)dy after the marder, 
gave the clue which led to its discovery. 
The final result arrived at by the Seeaiona 
Judge is that there is no reliable evidence 
against Kbashi. escept the sUtement 
recorded by Major Coldstream on the 23rd 
December i31H which was retracted by him 
at the earliest opportnnity theresfter. 
The Sessions Judge remarks towards the 
end of his judgment that ‘^the onus hee 
heavily on Khushi to show why his 
retracted statement should not be a:cepeed 
as trne'^ We are not prepared to accept 
this view of the law. It has been held by 
several High Coarto (hat such a retracted 
statement shoald not be accepted nnlets 
there is something to show tbat it is true. 

Mr. ShaH on behalf of the appellant has 
cited Dumerons rulings which shnw h»>w 
relocUnt the High Courts in Irvlia and 
this Court are to convict an accused person 
upon a retracted confession which is 
uncorroborated by other evidence, aod argoss 
that a fortiori the Court should not convict 
upon a statement made by an accnsed 
person under a promise of pardoo subte. 
quently retraeUd, a statement which would 
not be admissible as a confession by 
of section 24 of the Indian EvideucrXt 
inasmuch as it ws^ induced by a promise 
of pardon, In Jowan r. Btnp^ror (1) Hia 
previous rulings as to tbs value of retricUd 
coofeasioos wars examined and certain nw. 
positions weio laid down. 
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The 4th of these is tbat **experidnca and 
common sense show that, in the absenoe of 
corroboration io materia! particulars, it is 
not safe to convict ^n aeonfession, unleu, 
from the peculiar circnmstances io which 
jndging from the reasons, 
alleg^ or apparent, of the retraction, then 
ramains a high degree of certainty that 
the confession, notwithstanding ite baviog 
been resiled from, ia genuine”. We accept 
this proposition and think it would be very 
unsafe rn the present cese to maiocaio the 
conviction of Khushi, which is baaed upon 
Ins retracted statement uncorroborated by 
any other evidence whatsoever. 

Not only is his statement not cnrrobo- 
«ted. but the evidence of Fasal Dad, 
Rahman, son of Massu, Pira and Umrs, 
who were called as witoesse* by the Court, 
contradicts It io important particoJars. We 
find ourselves quite unable to say whether 
Khnehi actually took part in tbie murder 
op not. He does cot appear to have bsd 
any strong motive each as Allah Jowaya 
and Hayat are eaid to have bad. but be 
was tnapected from the very begicuiug and 
jnay have known aometbiog about ii. 
Under the circumstancee, he may have 
thought that tbe making of soeh a state* 
ment wae the best way to enanre fpsedom 
from Police annoyance and from a long 
detention in the lock-up endiog in a judicial 
lovextigation 

We. therefore, accept the appeal and 
«ttiiiga*ide tlie conviction and lentence 
icquit Kha><hi and direct that he be released 
mim custody. 

Appeal arrepfe*/; dccMsed uCifuifted. 
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TISiriKATaASWAlfl KAlKBR f. KAMOC.Q AMXAL. 

MADRAS HIGK COURT. 

Cmi. Appeal No. U8 op 1D06. 

October 26, 1915. 

Sir John W&lliE, Kt., Chief Justice. 
And Mr. Joetice SnnivasA Aiyengnr. 

T. B. Z. VISWANATHASWAMI NAIKKR 

— PuHItrP — ApPBLLAMt 
rerrw 

KiMULU AMUAL and otFises — rspevp* 
ANTS NOJ J, 3 TO 7. 9 TO 13, 15 TO 22, 

AMD LBOAL DEPREECMUTlve OP TRC 
DECEASED DePBKOAVT NO. 14— RESPONDE^Tii. 

*t lo, ma/urt n/— I mmp •?« Iv 
otdcn, in 

aflib^Kify at t9, nhtn C4n Le 

liWiif a 0 ^rfi/«^ir iniiftrrnt ia wi«< ruMf^AnW. 

W Jar tvidaaea of ^iiitiom-Soparale po^r»wm mm*t 
^oiTAMfU of fraptrtif and diitcOHliantinrr of MitHtruncrt 
Ip :tmi&dAr, \f rvuloneo of ^rtHion-^laki’nlHmeo^ 
to i/n^rlihU ttfctUMiar'i^Ule^thmol^ r»o, 
of dorourrd, rontett hfttfrrn^ 
rrotOffaeo^Sofiarelo pn^rt^oi leniindot—lltrfitimtoff 
intf^w, if tSort e^HoUv—Rfl^r^ Ay •oothtr 
aiuu t*. 

ao^ndont advico—A^fnee ^ dir/rnff^Valrdit^ of 
•oHUmtnt—Ctmom ^iiawXhHesn fo,m 
V HorrMyr, i7 MtiiiAmcny Kembele ecMt • 

^vAd)'# iHAM/nrAcf-'^ properf^ iCa•u^ 

“)* ton. thorg of, uigntnto * 4 . 

et « eancral rule* ft fft^J "’ho n^lk** 
ttpoji ft OQttom, mut oH»ee k wi(U <li0liuctnc9ft 
An4 oartftinty, it (« oot poMlU* or (W^inUIr in 
JBOib jft t,]\ cMfts to pin down tht |)*rt»e» lu (lie 
FJJH form of tbeiP pl«ft<]in}r.<, [p. BJA, eol, 2.J 
Tb« mon fftoe tbftt e difendene did iii>( objrci 
u wUoeifc* for the plftinoS itving erideDcv in 
of ft cftfttom ««t sip in n cate, doe* no( 
Miep him from objecciny ti> aimilftr erideuco bvinf 
I'Pftft Of oiiother wjincu on ft ftubi>e4|ucut date 
OB (bo Eroniul ebftt it was "boyood (be 9C<>pc of 
|Bft cftio in the f«ce of the wording*' of (ho 
*«8« on the point, [p. ttdA eol, 2,] 

Ai ft Biftttor of ftclftfttific pleftdiflg, an i>suc in 
■„®**'',**fft"^iBg ft eofttom ect op tborein ftod tl»e 
*'(^iiOBs in the plaint on which (he iaauc i* 
ought to coBtftln paKiculara of (he cuaioni 
■poft which (bo plftintilT fteoka to rely ft( (he trinl. 
IP' oM, ool. 1 .] 

eftfteo where on ueac w toibiguou* 
Cftpable of n wider ae wall aa n warmwer 
and the parties l«a»T, in ihuir 
^ the caaa In its earlier aUges. iiiU*rpreiod 
ia the aanower »cnae. tJicy will iwl aflrrwarde 
« pemilted to cooCend at the latest alftge of lh« 
the wider interpreUt ion ought to be 
»i* yet whore tbo cootcnlion J* raieed at 

an it >• deairaWo to gire (he par(»« 

of eonte*nnr(he Cft«e opoutlw wider 
’"^IWaMon ^ tbo iiauo. fp. 8$S, cola. 1 4 2.^ 
>-*® fun Di T. Un kin, 35 C. »2{ a M. L. T M 
IL 10 Bam. h. E 41; 18 M. U J. 8; 12 C. W. X. 

tn n ’.i* ’125 fi A L. J. 81: 14 Bur. U ». h * 
A ItB, 33 1. A. 41, diftlingnishea. 
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doparai.' liviji;,' «.f dllfcrviii l>mnci<C'« <if u 
Hindu Uniily in diflvrt Jit Im «>««,•« in tho simo 
e<iDi]»»und !•> no ovjiUiK'" ot divl.jim rMi« h!{ elm 
braiH*hv». It •].»«•? MO im.vitAlJy f..||o\» from 

W'jBirurv pfVM'v.HMi ..|||r| rltyiytiK'lll thu{ 

llu* fauitir U «li»idt*<l. imit «|.n*. •K'.coniMinNnon 'A 
nlhiWHiK'vs wUk'li hue.' lH*rn jrttil ri) >n^') nil'll of 
Uif faniilr I it n :r<Hin.h«>' jus life ihat Vll>K•ln^inn. 
.]•. Kfi. od«. J A: 2: |i K4:<. crl. I A :< I 
tVlicr*' tli<* l:i»t ImliWr of .Ml ini|i:iriil>lo »■ uiiutltin 

]«'l.M«tfiii:; a joiiil IImuIii o'«d.n fmjijit* ilied 

loariui; U'liiinl him n umIum*. mi illcgionHCi' *»n 
ami hi» >i>*|i'l>r<Mlier 

/fi'IA, (hat ft f;ir m. rl.n ti-i iv.i. t'i»jioi*rnT'l 

llic illeifiliniai.* Mm i*M*]mh*il hy iln* I>ii4lirr 

of I hi* ilTtHi«ar<l :• Mil n<Ar.' lint tlinl im ix’L'unU rlio 
ariMTadi |in>|Hir(y <*f tlio *.'M<»ri/iii n<f( fiu'iiiini.' juirt 
of (hr rh«* ilkv*i(im.iti‘ 'uri Mn» cniitlccl 

|4> »hais' e<|iialiT with ilie uni'iM. ~|i, ><4(5. t ul, ]' p, 
Hll.cds 1 4 2/p A 10, . iJ. V . 

V. T'AiiwiwiTini, M> M, HSl, f^yKnWvil. 

'fix' HiMlirr of a IImmIm MiiinM'. |mrjn>rling (i» 
ar< as hi* puauli.in, rrhiiijmrliril liix ckiim (o n 
srmimJn.i whk’li wn> <>f 1 iiM«it|iirulil<' Miln«', nn 
recripf nf rumi'ni.iriirly in«ij?i|ifirnnl |)iniM*rijv*. 
Ir <lkl mi( ii|i|«'Ar IliK *lir Initl oiMnineil nny 
Irgal ndikv a« In (hr r*gh( '<f tin’ inimw (otlK* 
temindo-i, A( (Ik* (im«* nrr.Mii’rinrni Mnunimh'. 
th(*n' nB« no active ili«p<i(c or <|iic»iioi> iniaed na 
(0 rhe mimir'a (itfr <«>rlK* .viMrifd'i.o 

l/if'f. that tin* ri'ka^ wii« nm lifnding <ni lliii 
minor u» it wb« liryuntl (hr iniki'ia <if iliv 
guardian nml llint i( h.<i« not vnlid even ns a 
fftMiilr *ct(knicnr. p. HMI. <* 01 , I. i' ftA4. ml, 2., 
Tbefs* ii* In* <ilK««iiing niiioiitf < hr K'oulinio 

easie evdudinK an ilhvitnu^'i' run finMi iuhouting 
projicrty wlik’U won hi ilviolu' upon Inm innlci' 
(be vnlinary law. ^ p. K4A col. 2. 

.\ ptainlilf nuing for csvIorU’V )MHUi'ii*inu of k 
temimiHfi rmii In* given n dvcicr for Hio sImUC 
Ik mv ^ fvuud ml i lied to in (lirm'|Hnlv projicriy 
of (liC ttmintinr. . p, A*0, col. 2; p. hlA. vtil, ]. ) 

(/Nr J/dk*. J,) <^w« •»*. -'Vhelhor Ihc 
fiwnt rif marrtugv i* r*'j:nr.lr<l «»t h-gul l.v ()ic vusfmn 
oUniulng •uioiig lUc>Ks>pk V> the Kiwhtifii 

Caste* |p, M7, eol. 1.. 

Komof* .Wi v. S"mhMfdin.rt/-/*Mi 

pa So A, 17 M. referral h». 

Ptw K rAi«t, 7. Th.' form of mm * 

rinire it mW rnliil ainnng (lie K'iohIntL/ «m»(c |ici>litr. 

[p, 8#?.eol, E.j , 

Where n certain ratteaniniitf (he II iimIim h mi long 
ffiren an n lAKicolar Irn gnlnr f«»i m »f imirringc nnd 
hea Wen eonnittenilT uAipiing tdUoe moiv rognlur 
forma, the Cm.rit aw^ not nlillffcd (•> n'CognUr Ihc 

ralulitT of (be olianlvte form in thut CHvtc. CP'8^2, 

col 2ip. BI3,co1. J.1 

Appeal against the decree of the Court 
of tho Sobordinate Judge of Madura 
(West), dated the Ulh day of October 
1905. in Urieinal Suit No. 31 of 10u2. 

FACTS.— The aoit eae for the recovery 
of pojisession of the semiWftr* of 
Bodinayabantir willi all ila appiirtonancos. 
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V|>tTAmaASVV*&Ul NAI^SR V. KAUVtt AHMkl. 
on tlie pj’onnd that the plaintiff, aa the 
$on of iho Ute ^iJNjW/T'* by a arnman who 
wnft married to him in the O'tNtfkAri'a 
form (which form of mfirriage was 
cu^torrnry amonff the KawLdfo caste fo 
w’hich the belonjired). was entitled 

to «acceed 1 hereto in preference to the 
widow* find the Mep-hrother of (he deceased. 
The rlnim was resisted infer ntitj on the 
grounds that the plninliiTs mother was 
not legally married by the U(e if^miuihtr 
bat wsbonly kept as bis concobine. that she 
belonged to Quite a different caste, that 
it was not ca^tnmary In the caste to 
innrry n wnoian in the geiM/Xtduw form, 
that (he plaintiff waa only an illegitimate 
son of the late gvHiiwltr and as soch. was 
not entitled to succeed to the crMrtWnr/ 
and ita appurtenance*, that the late 
/Itir, by bis Inst Will and testament, 
had beQueathed the :fininti<tri and his 
other properties to (hoist defendant, that 
during the plaintiff's minority, his (the 
plaintiff's) mother, acting as his guardian 
unit in con>idePation of certain properties 
received by htr on his behalf, had 
released whatever rights he might have 
had in the :rininthri m favour of (ho 
widow end (hat the suit was in 

conseQuence not sustainable. The Sohnrdinate 
Judge of ^Udura, who tried the case, 
dismissed the suit. The plaintiff appealed. 

[This appeal was Hrst heard by Sir 
Charles Arnold White, Chief justice, and 
Aviinff. J.*l. 


JUDGMENT. 


Wiiirc. C. J.— We have had some doubt 
as to what is (he proper coarse for ns to 
adopt in this case. Bot we have come to (he 
couHosion that it is desirable (hat wo 
shonia have before os, in dealing with 
the appeal, the evidence which the learned 
^obordinote Judge thought he ought to 
excinde with reference to the custom which 
the plaint'fF nought (o establish u( the 
tml of tills salt Now it ,„,y 
a, ilr. Visvutudhier, the g^, ’ 

ordinate Jndge before "bom tl.e r..e rnqie 
111 Its earlier stages, observed inh«n.,^-l- 

of the 2.nd Jnly 1904. that Z ep " t 

eo(r.a' ttV zxTj f 

cnetom which the <> 


earlier part of hia order. If we (urn to 
the plaint, we Find certain allegations of 
fact in paragraph but no allegation M 
to (he leg.il results that Qow from these 
fads if (he facts were establish^ by« 
cvKlcnce. We have no reference to the 
cn*tMm in paragraph 3. In paragraph 
we have a reference (<^ an alleged custom 
obtaining among (be CMtc and to an alleged 
costom obtaining in (he zenin'lari. And, 
as I have said, it may very well be that 
(he euxtom which whs present to the mind 
of the Pleader wbu drafted this plaint, wav' 
a custom as alleged in paragraph 4, and not 
a costoiu in connection with the allegations 
made in paragraph 3. 

Xo d<iul>t. ns a general rule, a party who 
tclie.H upon a cnst'ini must nllcge it with 
diMlnctncss and <‘rrtniii(y. Sp*'uking fnr 
m>svlf, however. 1 do not think it w possible 
or denirable in nil ch<c 4 in this country to 
pin the parlies down to tho precise form of 
their pWlings. If wc were to deal with 
(his question, havinu regiir<l to tlie precise 
form of (he pleading.*, I feel bound to 
confe** that one would have considerable 
dihiculty in udopiing a view different from, 
that (aken hy Mr, Visvanadhier. 

When we turn to the course wliiob 
events took at (he trial, we Hnd that the 
iStK witness for tho plaintiff on the ffth 
April llWk gave evidence in support of 
the cunlom upon which the plaintiff now 
relics am] no obj-ctimi wnH taken to that 
evidence. On the I i»h July, another 
witness gave evidence In support of the 
custom and no ohj^ftion was taken to ik 
It was init until the I5lh Jnly, when the 
2t»th ^ witness for the plnintiff gave evideace 

that a c.an take as his wife • 

virgiu without marrhge H'e.s*, that objsc* 
lion WAS taken on behalf of the 1st defend*"^ 
to the admiasihiUty of (hie evidence on the. 
ground (hat it waa“ lieyond tlie scope of tbe 
case ill the face of the wording of 
^coiul issue" and tlmt nhjection was nph«»*- 
1 do iH»t suggest, of coorse. that beeso^ 
the defendant did not object to the cvldeo* 
of the witness given in April, he was 
P^d from ohjpcting to the evidence V, 
isimilar effect given by another 
Jaly. But it seems to me. in 
whether in the exercise of tbe diaertf* 
we shall hftve this further evidence ^ 


I 
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maUHal to otservc that some t\fo uionttis 
Iwfope tbo avideo^o \ths si van lo which 
tLB defaodant objacted, aviUance wns civen 
la thaaoit to the 8Ame affwt xvi thou i any 
aicaption being taken to it on bahatf of 
the defendant. Now the nitual form of tin* 
lecnnJ isAoe as it now atnndA is: 

^7helher the an*nngeoiai»t set up i» 
peragraph 3 of tho plaint U true, uud whether 
each an aprangement. in the absence of the 
faetunj of marrlngf. will give <hu Hli 
defeDdant, (he stntua of a wife.*' 

It ii common ground that the etpres^M.n 

factum of ir.ftpriage' meane cei'ainonic* 

MIT) age ceremoniaa in coj meet ion with the 
wli^d marfiage, Aa I ohsarved. I Imve 
M doaht aa a matter of acientidc pWling, 
thu i»ae and the allegation in the pluint 
5n which the iasoe ia hna^l ought to have 
contamed particalara ot the custom upon 
which the plaintiff sought to rely at the 
Jn»i. There can. 1 think, be no question 
Wat the worda in themaelves are xvide 
eiwogh to render evidence of the alleged 
coalom admraaihle. Mr. Srinrvaaa Aiyangar, 
who contended that we ought not to interfere 
»»in (be order made by the SuUmlinatc 
JQdge. referred us to a recent npjieal to 
the lr(vy Cooncil from Ourma. .l/w ll*a« 
3/a Kin (U, and he called o«r 
wen non Co an obaervation made by their 
Urdahipa on page 24*2 with reference to a 

•imilap question. The observation, aro in 
these terms: 

"Whether the third is.ue in the suit 
»M. in lU term*, susceptible of the wider 
wn.lroc(ion thus eoggesled for it or not. 
Parties, by their conduct of (he cuac, 
b»va con^troed it in the narrower sense 
of assuming the existence of a marri.ge.** 

As Mr. Rangacbnriai- pointed oof. this 
^ regarded as on all four. 
Hf. before us. because in (he 

^raa case, it was at the latest stage of tim 
that (he question came before 
wWu Council — the question a^ to 
n- L PBrtiee could treat an i«oe 

it ‘^certain meaning and whether 

Aho rnoaniug in liewof 

that the issue had been coustroed 

• 

Vl K ?' ® if T. IW. 10 Horn, u K. 

• t. J 08. li: /• W. m r c. L. J. 11& 5 A 

* -• 88. 14 Bur. L. B. 8j 4 L. B. B. 175; 3o I. A. 41. 


in a not her ami luu iww sense nt the e&Hicv 
Slaee uf the pinreedinss. Hut here the 
que^tioji hrts ari<oh at an v.ivlier .(age, 
namely, mi appeal hefoiv ii< fnnu t)i<« 
decision (if the SnlHirdiintf .lmly«. ilcrMnini' 

to adiMit «.|'i tain csidrnti., 

0(1 I he v»l«ih.. v\c , uuu‘ lo I ho 

conclusion (hat it is desin.blo llial iho 

phiritifT .boiilil liaie an oppoilnnity of 
adducing the ovidouue alii-h ihu leariiod 
.Snliordinati* Judge Ihriught ho ought l.. 
exclude. Tbo case will, Ihoitfnri*. gn Imok 
to the Su1»<H‘diiia(e Jiidirc fir u hndioir 
on the foHikwing j'siie. 

K (here n oii'*toiu Among the 
caste which would preato (ho rehtionship 
of husimnd and w ife ivithnut any niarringe 
ceremony hy the mere fact tif u 
taking a virgin of another sect into liis 
family a% hi. wife mid treating her us liis 
wife, aiul which uoiild give Iheir olTApriiig 
lliv Mime tights as (hose of the (dfspring of 
a couple who have gone tbreugb u niarriige 
cvremony.*' 

The plaintiff will Ik* at liberty 1<> addure 
Additional evidence And the defvndunts will 
Ills I W a( lilicHy to adduce evidence with 
iTgnrd to (hi.a i<«ne. 

Our nrdvr is, of course , without prc« 
judiee to the (|uc>^tion as (o the validity 
of the custom, if pi-meil. The limlings 
should lie refuriKKl in six weeks and 
seven days will Iw iil lowed for object ions. 

ArtiMn J. — I agree. 

tin cumplinnco with the above nr(h r 
the Subordinate Judge of .Madura returned 
a liiiding (hat the ru>ioiu set up, iiiimcly, 
of a Kamlttilft hi'iijgiiig a virgin of another 
ca.sfc and living nith her us wife and 
treating her as liN wife, was neither n 
definite nor an Ancient one, was not proved 
to be regarded a. a proper one by the 
comoiunity, ami wur not plural or uniform 
and that he was unaUe to accept the 
nine instances referied to before him a.s 
soIRcient to prove a cuitom. as inslaiiceA 
of anch union, having been challenged 
and rocognir.ed were Alincmt wanting.^ 

tTbo appeal was (lion heard by Miller 
aud Abdur Itihim, JJ.^ 

MiLLeR, •’.‘^The appellant is the sou of 
tbe Ute xemindur of Bodinayakacar wbo 


INtPllK CASES. 



tim 


VL^\VAN*&Tffi^^VAMt KAIITKR V. kAMFL? 


died on tlie 15th of December 18Sd. The 
principal I ciucstion which we have to decide 
is whether his mother Ksnippayee. the 
4th defendant to the suit, was married 
to the zfmui'liir or r>ot. The Subordinate 
Jud^e has foand that she was not 
married, and I concur in that conclasion- 
U is conce<Ie(l that there were no 
nmrriaee ceremonies performed; it is 
conceded that there are ceremonies 
ordinarily in use in the A'w^Wn caste to 
which the zcHiin^‘*r belonged. The lady 
was a lady of a different caste— of the 
MaruvQ ca*to —the daughter —so far as 
we know — of an agriculturist who lived 
in the tovii of Ihtdioayakanor It is 
conceded that there is n secondary form 
of marriasre which in 

Kiiik V. SHnilartiltHfffti’tPti Kamni/a yttik (2). 
WAS found to be a legal marringc in this 
caste in the Saptuv ;erMiWor<’; and it is 
conceded that that fcrm of marriage was 
not made use of on the occasion of the 
union of the sfminthr and the 4(h 
defendant. What is alleged is that there 
was a maiTiago by tnuioal consent of 
both parties. The lady said that she 
wruld not go and live vrilli the 
zemiu'Ur, if he did not make her Kis 
wife, and the ceiHiHdo/ sgree<I to take 
her as a wife. Now it was suffgesteil-» 
and a finding was called for on the 
point — that by the custom of the caste to 
which the :einiWar belonged, such an 
agreement amounts to a lawful marriage. 
The Sobonlinafe Judge has found against 
the existence of the custom, and we are not 
asked to reverse that finding. So we have it 
that there is no custom of the caste by which 
marriage by mutual consent is marriage; 
and we are driven to look in the law 
laid down in Sha4tr(u for some form of 
marriage by mutual consent which might 
be applied to this case. But it is 

necessary tirnt to find that the agreement 
alleged by the lady is proved, and t 
am unable to differ from the ^ubordinafe 
Judge’s finding that that agreement is 
not proved. Immediately after the 
umintiarU death, steps were taken 
by the Collector of the District, as is 
usually the case on such occasions, to 
dscrtkin facto in rcUeinn to aoccMron 

(S) 17 tf . 42a. 


and so forth, of the temindari. On 
that occasion, as Exhibit I shows, this 
lady, the 4tb defendant, made no claim 
of any s'irt to be the wife of the 
;^mi’Nder. The Tahsildar in the Deputy 
Collector's presence took a statement from 
her, in which she did not say she was 
the zzmintlnr's wife, and before the 
Collector, she made no claim of any sort 
to succesaioD on behalf of her son. Now 
it seems to me that that could hardly 
have been her attitude at that time, if, 
as a matter of fact, some years before 
she had insisted on being made a wife 
before she would consent to enter the 
palace at all. Consequently, it seemi to 
me that Kshibit I and also Exhibit IT, 
in which she did nnt hesitate to desoribe 
herself not aa a wife, but as bho^atlri, 
are strongly against the alleged agreement. 
No doubt, it is suggested that tbs 

term fuund in Exhibit 11 

may be used to denote a married 

woman or wife and that was so in the Saptor 
case: Uamfinmi Kamayti Naik v. 
SHHdttfaltngiuami /Cunioya ynik (2). But 
here it seems to me that the lady’s own 
evidence shows that she did not regard this 
word hk/tQ/ufri as Tueaning a wife. She 
would re.sent being called bhogadn. It is 
pretty clear that at the time of the 
zeiHin4ar'4 death, she made no claim of 
any sort to be his wife. 

Now a.s to the evidence in support of 
the agreement, the agreement is support* 
e«l by evidence which I cannot regard as 
of any very great value. The plaioiiffs , 
I at witness who was employed in the ] 
tt»*iHdari: the plaintiff’s 2nd witness j 
is the 4th defendant heraelfj tbe j 
plainlifTa 4th witness who is tbs 4rt I 
defendant's cousin; the plaintiff’s bih J 
witness who was a servant of the stniff 1 
dor; the plaintiffs Cth witness who was | 
a^ a servant of the zemindar — those v 

tbe persons who allege this agreemso^ 
between tbe ttmindaf and the 4th defw^' 
ant, and none of them, it seems to 4 

a person who can be trusted i® 1*1^ 
matter. The plaintiffs Ist witness aigW ■ 
have ktrawn the circumstance when hs^B 
waa a sfore.lceeper under the 
but he in not a person entitled to sp«W^B 
credit, and there is no doubt that 
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ftw wv« ft obUinio^ evidence, in saii 
of this kfad as in oebera, which liave to 
be takea into coosideration in jadittu<* the 
opedibilitf of witnesses. The 2ad witness 
u the 4th defendant hewelf, an i I am 
afraid that her statement on the subject 


S:\ 


'•* l.y tl,e : if ti,o 

f»m,ty «e,-e u.t diyi.l.-rf, 

-m, , ( 1 ,^ 

Uoirevfr, the h.iWlinato Judge liM gn„o 


cannot be relied on, having regar.l^'to '‘‘"d it m.iy hedesiVahle 

R*hibitl..«l «e.Who^Zply7nUr^ l.t l/l-.T ''■' I «n. nf 

.h. i. in tbe re,«Il. The 4H. w "net. '7' ? 'r 

i. ber ««in end the 5th witnese i. n ' (hut .livi.h.n J. not 

petty ..event ol the ttit n -. 1 .^ ,7 .r'"" i 

dance cannot be said to be of very crreat evidcm^e, 1 ou^rlit to 

valDft. ThA A»h . ^ f . evi.lenre "n the ifUMtion nf 


, _ — vvy v« very iireab 

^oe. The 6th witness is a servant of 
the ramifldar of, perhaps, notap higher 
alatw; bat be is also a defaulting tenant 


im 


, . , — - tr’icMMcjn fic 

niavnage which I forgot to deal with just 
now ; some cirrum-^tantial evidence relied 
upon by the plaintiff. Oru'c we tinri that 


of the 1st defendant: and that 

of any very great value on thin At,ink "“ J^****'*™ nmrmpe by 

none, certainly, sufficient to coantera^tihAt circuniHtantinl evidence 

.ffordad by tb; “tro:; fe7t th« 't.’“ '’"T “ '"'■"-'I* '» 

which she might bale bew “'f «„<1 herenn. 

^0 so, when upon it deoendad^hA during ihr UU» uf ihe rrmiN^nr, and 

of ber eon to succeed micht in. doubt, Mahdmg bo used as 

mminiar immediaiely after his death So d" ^ ^ lewlly valid hiammge in 

fW,I have no hefitAtpnn J .r A «e knnu that thwr wns no 

that agreement is not « marnsffe in due form, that in, in any of the 

evidence That bsina ^ It cu^loinary forms in (he caste, smlthecvi. 

to say whatKAP r 1 '* unnecessary dence of ireafment could only go to ahow 

wnt. w3(i be » U».*l .'“«*«»• eon- H-et lii» ui.ion >vitl. ll.e Ith riefenJ*.,, ,v«s 

•be ■ .„rte"‘Hh'*d.?’H“'T r. “.red inthetlighe. 

wm nn “ .„;i, ** defendant, tl,e evidence of treetinont i. renlly of no 

Wy wa. token into ih 7'» e^«‘ «!«• i" thi. eaa... Hut I may a.y 

“‘Maimtaneea which .*7'"'* eeoepally that I agree in the finding of 

eny direot a 'A *i^^ prove<l the Subordinate Judge that it doss not 

defence evidencA I" ”* ^ ** intended to show. The 

Without the know Pa /1 a* *r *k aMoelcd plaintiff could show no mop* than that he 

it is niaiific*AMA..ee^r of her family but was treated with affection and his mother 

eboal (bat. ^ ^ anything was treated with affectien and consideratioa 

The ladv nn* k • » a . ^ eewiWar during his life-time, and 

f*er SOD th t • raamed, the case of there is nothing incompatible in this evidence 

*^8 footing twated upon with the position of the lady aa a favoured 

•®0 of a f» illegitimate concubine and the mother of thercmfmfor'r 

cootmuous concubine of the *r«in- only son. Two ciPcumsUnces to which the 
^h«Q WA A Sol^rdinate Jodge refers — circumstsnees 

whieb ia of f*ct which occurred after the death of therewin- 

ther the fAi« i that ia whe* dor, the alleged putting of new clothes 

Dot U im^ ^he»m«/idqr was divided opon the -Ith defendant immediately after 
decide it. P^^’haps really not necessary the zetmtt Jar's death and the throwing of 
divided than’ tf the family were earth upon the grave by the plaintiff — 

Parontt, • doci- might point to the recognition of the 4th 

» V. TAirKmalq* (3)^theplAiutiff defendant by the family as the widow of 
lOV. an the xsMiWar, but upon these points, there 

is a conflict of evidence, and it is not 
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SAtisfnclorily proved tliftt eitbw of those things 
WAS done ftod even the circomsUntUl evi* 
dence w not fill in the plsintiff's favour. 
We find that in the jewtiWu/i* account*, the 
Iftdy IS referred to simply bf her name 
’Karuppayee and not with any of the 
courtesy titles which, the Subordinate Judge 
points ont, are uanally accorded in the remi’w- 
du/V docnineiitN t«» the \\We< 'd the 

So nil the rhcnnj.^niu’CN ni-e !iot in 
her fftVOHv ; and '•!» tin* whole, n^ I ha^e 
:i;iid, 1 can atlnrh Ultlc value to this 
evidence as evidonro nf the agrceniciit which 
forms the only wurriage nllegetl. 

Now to return to the guest ion i»f divi- 
Mion, it is not alUgwl thaf any partition of 
the property was reado at any particolar 
time. All that was alleged arocertnia cir- 
cumstances such as separate residence ami 
separate holding of property by different 
branches of the family. The branche* lived 
ill different houaee but in the same com- 
pound. That, I think, is not evidence of 
division Then It is .said that they owned 
separate pwi pert lea of the seininJar : but all 
that that means , m far as I understand the 
evidence, is that some members of the family 
held, under the Court of Wards or under 
tho portions of the p«a an/ lands, 

not as having been divided ioto shares as 
their own property, but as lessees. That 
oould hai'dly prove division. There are two 
judgmonts in suits tn whli-h the 1st defend- 
nnt was a party and in which she alleged 
division, and the Judge then held that the 
semtWitr was divided from his uncles. It 
was to the interest of the 1st defendant 
to allege it then, ami 1 do not think those 
judgments are nf any very great value in 
this case. On the other hand, there is Exliihlt 
42 which show.s that there was no divi8i<»a 
at iU date, n>., the 1st November i$d2. 
Otie member of the family, VadamaUi 
Muthu Nuiker, was living separately, and 
the others were all living together as one 
family. That was in 1862, and there is no 
evidence of any partition thereafter. Sorely, 
ii there had been a partition among the 
varioos branches of the Bodioayakanur 
Z«min family after 1862, there mast have 
been some record of it. Then it is said 
that allowances which had been given by 
the 5n«tncf,tp to members of the family 
were withheld Uy him in sciiue cases There 
is cvidsBCS 8aff8restic.g th«t tlie lemiiular 


was displeased with his relatione, and ha 
might have withheld the allowances on 
that arrvunt, and the fact that they did not 
go into Court and sue for them, seems 
Innlly to justify the conclusion that there 
must have been a division long before* 
though it may l)e some evidence in favour 
of it, ie nut enough to turn the scale io 
the plaintiff'.s favour. And, further, suppos- 
iiit; (hut the wideuce of separate holding 
of land* M’ere taken in favour of the 
plaintiff as showing division nf those lands 
(though I think that Is n>t so here), even 
then that would not be enough to .show 
that as regard* the i itself, there 

was a division. There is rertaluly no evi- 
dence in this case that there was any 
division of the C''mi*Nd'7r/— that the c^auWarf 
was made to form a «<liare of tho family pro* 
perty lie fore that time and was allotted to 
any one bmr»ch of the family ^3r that in any 
way, there wns a sepi«rntlon in regard to the 
enjoyment of the i>'miHihiri among the 
co*parcencrs, The SulwrcUnate Judge has 
examined the d«*cun)onlary evidence and lie 
ha* come to the concluKiou that there was 
no iJivisi<»n. llis judgment is full on the 
Habjeet and it i.s nnt neces<ary that I 
should disciHs those documents in detail. 
Once it is shown*.. and I think it is shoini 
by Eshihit 42 •»that there was no division 

in it Heemsto me that much stronger 

cvidet>ce than wo have in this case, is 
wanted to show that a division was mode 
between the co.parceners after that time. 

Holding, then, with the Subordinate JudffSr 
that there was no divlsioo, it remains ki 
be seen what is tha position of ths 
plaintiff as the illegItlisAte sbn of 
z^nttu-int in an undivided family. Nt*w 
there Is a decision in Pervaihi J- 
TfioHmoloi (3), which is directly 
pinhi: There it was held (hat iu 
ta*e of impartible property, the widsw 
excludes the Illegitimate eon, and 
the property is separate property, 
the widow and the illegitimate son wooW 
be entitled to have a shore in 
properly. Now the contention on 
of the appellant was that that 
ws.s shaki Q by the deciai''D of the 
Council in Bhupali 

V. A'iipaimad il«n 



(4) 16 0. »61 (P. C.)i 17 I. A. 126, 
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Jn A lAfer .casa iq tln'^ Court, no lUnUt U 
,WAfl aftM thAt thh^ <l«cUifn \v«k <i»moivlmt 
jbAlCAn, juasmueh as it exoreaseri some dimbt 
AS to the cnrrecineaa of the decision in 
.Jt>g»nitr 0 Hhupuli v. XifffutHuml N/wjA 

(&), which was aphekl Uy ihe Privy Oo«uci|. 

hat it has ever Actnally br*en overrul<si. i« 
certainly not the c is*, and in thU Co rt 
,in KQruppa Oouu'hti v. FCumarasawi 0'inH>hu 
M. It WHS pointed oot time the Priv> 
Cooncil case miifht properly be csmtincd 
to its own facts, the case of the aurre<>«ii>»i 
^ au iltefiitimato son to the share of Iim 
WjtjntaU lulf brother. There xrns a 
lefiticoafe son and an illegitimate mu* 
of the sacne father nnd the Privy Council 
tisid that they were co«parcener« ilut in 
R^ft*ppc Goundan v, KutAttitiKtun iioundan 
(6), it waa pointed out that the deeiHh.n 
stopped there and need not be extended so 
M to involve a co-pareenery in tl.o olber 
colUteral relafiona. Now A'«»7«py,i Ofudan 
V, Kumftraitami OnHudttn (6) is a case wbicb 

is bindiogon ua, ar>d, if I may .^a> <o, it 

seems to me, that it is a proper inierprelMion 
M the Privy Council'^ deewion. iiml that 
thejf L.rdshifw did not intend to decide 
•nylhing that was unnecessary for the 
purpose of deciding the question before 
'[•“• Then wo have some decisions of 
*1 Court as rogawls collaterals, that 
the iJleglt.iinite is not entitled to 

soccewmii in cnnipetj tinn with them. There 
.IS the case to which I have referred aimI 
V. ChttK (7), 

which* no d lubt. is a rase of partible pro* 
I'ut 1 hJihII show At once that 
'Mt can make no difference. 

., 1 .®® {j** jtint family properly goes in 
»Dis Iresideocy, the decision in the 
fjvy Council cA.se does not prevent us 
}r?®, J«nowiiig the decisions of this 
wA idegitiraate eon is exclud. 

iLk ^‘^ber’a co parcener^. Now Mr. 

gacbariar conterwls that we ought not 
St tw ■ Vro^riy ns joint property, 

^ JiQCe the decision in Sartaj 
s**iW j Saori ( 8 ) * ai) i m parti ble 

has come to be held to be tbe 
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HepAMte property nf the and we 

nnisj trvHt ir: (hr : mn,.hr/ in t\>i< 
d-wuUhj- liriral prim it nre. and the 
pl.ihutr. thmijrl, illreitiiiintr, j> ^ n 

i«»*iilyin the ahvimri* of s-.ns thr,t we 
nee<l hx.k f.w any other limr; rm tlie«e 
ground-, we ought m decide ih?it the 
in eiititliHl to .auccecil (•> his fidiev in 
piH'ferciice to the widow or ro.p:nceneiv. 
Rut the rule, nn ] niider<l;irul if, when we 
have tn hH«k for the heir tn aji imputihle 
:.'m4Hd‘fr!y U u, M-e wlmt Oie law nf 
sion would la* if the p^'p^«r(y were |MiiiL1, , 
with ndm'iK'o to the out urn of (In’ |>i,'|hHy, 
n-> uiicrMniK or >epaiiite. uimI tin* 

«*ucce • r :i* “corrl i r) s l> , n nd if the n iicrc *s ort 
would Ih* the* whale joint frimily, -ule.'l mie 
of the nierid>er.t by applying (ho rule of 
priiiintfchifuie, or wh.iteMT it Iw, niipli. 
Cahle to the particular crn.e. Now if tJiat 
i< so, — pa decision has been cited ta us 
which .vhon^ that it is nnf, — if we are to 
have regard to the nature of the property 
and see wbat would happen in the 
cA«e of (k I rti hie property, then there can 
Ik* im dnnht, aecoriluig ta the drcixioiM 
vf tlii« Court* (hat the phiintiff is exelinb 
ed by his father's co^parreoerx. All the 
cases wliich have been cit6<l to ns by 
Mr. RangtehaHar as shoeing that 
there i* no co parcenery, properly apeak* 
ii»g» in a ease wheie the properly ix 
impartible as hKlienting lliut we niighi 
to (rcu* (his as tlw soii^irute propertynf 
the (To i,ol, in any way, drul 

with or d<‘part f*om (ho rule which i.a to 
ito adopted in heAnig for a xacee-xor (•> 
the «**rN»V/rtr. There i". il in;iy bp, no 
real, nt any rnto, im effective co*putceuary 
in the eA.‘*e of an impnrtihle exlate, no 
effective interest in any collateral niemher of 
(he family during the lifedimo of the rtmin- 
dnr. Thai may be the effect af the cases, but 
they do not* in any way. interfere with the 
rule that when you have to look for a .succes* 
*:or, you should find a person to succeed nh<i 
would be one af the co parceners if tho 
property were partible. Now if tbix propvriy 
were partible and the family jninf, the !3th 
defendant would aucrecd. If it we/v ^epaiale 

E rap*rty, (he 1st defendant wnnld Mieoerd 
t*nrrtitki V. TkirHutuhti (d)}- C«m«Cf(uently 
wilhont going into all the ca'^CH which wuro 
vi4<'d, their is teally im dnuht that llie 
plaintiff must, as the illegitimnio son of the 
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fnnnriiir, be etelmled fmo) snecession by tbe 
f)th defeni^anC. The mnst fftU ftft far 

tint gne^. 

There U another qaestion. There ^eai a 
question raised, whether the plaintiff is 
bound by a release exeeoted by his mother 
(Exhibit II). That is a question raised on 
behalf of the respondent in bar of the plaint* 
iff’s claim. On the tinding that his eUim to 
the te'iituiiari fails, it is only neceasary to 
discuss the question ot release in view of 
another question, whether he may be entitled 
to share in certain property which is alleged 
not to form part of the impartible tf/ninitari. 
The release was made by the plaintiff's 
mother, the 4tb defendant, on his behalf 
during his lainority, and by it, she gave np 
all claims to anything in the xe>itjadar< and 
all the properties forming part thereof. She 
gave it up on his behalf in consideration of 
the allotment to him of certain land, a small 
amount of property compared with the 
g'mhidan. ft is not shown that the lady bad 
any independent advice in the matter. U 
was suggssted that there was one person, the 
defenci* witness Xo. 20, ivho was her adviser: 
but he does not say so, and there is no 
suggestion that she had any other. On the 
other hand, we have it, the persons who 
drew up the document, are persons employed 
by the 1st defendant. So that it seems to 
me that it is very difficult to agree with the 
Subordinate Judge that this was a ftnao Ads 
settlement by the family of family dispates 
or matters about which there were likely to 
be disputes. I think it will have to be held 
that the act of the 4th defendant was not 
binding upon her son and that the release is 
not a bar to ths claim made by him to the 
Acmincfuri. 

The remaining question is whether there 
is any property left by the at Wh for wh ich 
is not part of the temintari. If so, it seems to 
moon ths decision of this Court that the 
plaintiff, the illegitimate son of ths semiWor 
is entitled to share it with the let 
defendant- We should have to find that it b 
separate property of the ttmndar and not 
property of the joint family, and that it waa 
not incorporated in the temiminri at the 
time of the ssmirtdar’s death. Now in the 
plaint in the soil, the plaintiff did not claim a 
8U,t« 1 hB cl».mpd t).e ..hale and did not add 
on altamative prayer that, it hs i, not found 


entitled to succeed to the remindoH, be 
might lie given a decree for a share in tho 
property which doss not form part of the 
impartible semiWan ; and on this ground the 
Subordinate Judge has held that he canuot be' 
allowed a share by the decision in this 
suit. 1 think that that is not right. There is 
really tm> reason why the plaintiff should not 
be giveo his shsre if be is found entitled to 
it. A more difficult question, to my miud, 
is, whether be hss any title. That was not 
made an issue ootil after the close of the 
evidence and during the argument. But the 
question was raised before that — at any rate, 
the qaestion was raised whether there wss 
any property which does not form part of the 
impartible temindari. On this point, (be 
perties pot in statements, but no issue was 
framed at (hat time. It Is not easy (o uy 
definitely that evidence waa not 1st in on this 
question, or that any evidence which could 
have lieen let in. was excloded. But at ths 
same time, inasmuch as there was no issue- 
before the evidence was closed — I think it 
difficult — it is unsatisfactory to make an 
attempt— to decide a question so large as 
this, upon evidence which it is not clear wss 
all the evidence which would have beeo led 
to the issue. Consequently, I think tbst it 
will be necessary to admit further evidence 
open this question. 


A further question arises, whether, if the 
plaintiff can be given a share, he is oct 
bound to bring in all the property which hai 
been allotted for him under the release, sod 
of which he is in possession. That qaeslisB 
depends somewhat upon evidence ae to 
whether that property waa allotted to bin 
by tbe release or had been given to bit 
mother for him by the temindar, and if *1^ 
latter, on th e c ircu msta nces u nder wb ich it 
was given. In considering the issoei which 
1 propose to send down, the Sobordioito 
Judge can deal with this matter. 

Having given the matter the beat W ' 
aideration J can, I think that it is dreirsWS 

to have tbe asarsUnce of tbe Sabordirtto ; 
Judge upon.it and be will be rcqoestod to 
record findings upou two issues, nsineJy, 'jj, 
whether any of the property in soih ^ 
if so, what property, is the sepsiato 
Perty of the semtndar and not pw\ “ 
the impartible zemindnn and if so, 


y * 


Tol< XXXf j 


INDIAN CASES. 


^ U 


TtSirA9ATai8WiHl ITATKER r. KAHOIO AUUiU. 

vbfti 0 bar 6 (if 007 ) is the plaintiff entitled in 
it or aoj pnrt of it. 

I think that fro^b evidence maf Ue called 
an to tbe questions of fact which utk^ on 
those two iasaes. Two months' line will 
have to be allowed for Bndings and seven da 7 s 
for objeetiona. 

Abdor Rabiu, J. — I have arrived at the 
eame coneluion. This Anit was inaiiluted 
b 7 the plaintiff, who is tbe appellant before 
DS, in the Court of the Subordinate Judge 
cf Madura West to recover the ieuu’mhifi 
of Bodina)*akanQr. His claim is that he 
is the aon of tbe late emimtar who 
died in ld 88 , and aa sach entitled to the 
property. 

One of the principal questione that are 
raised by the appeal, ie whether the plain* 
tiff ia the son of tbe semindar as claimed by 
him. It ie alleged that bia mother, the 
4ib defendant in the enit, was married to 
the late semfnJor in tbe penc/Aorrd form 
of inarriage and it ie urged that Ibis form 
of marriage is valid, according to Hindu 
Law, in the KamOala caste to which the 
eemindor belonged. The Subordinate Judge, 
in a very fall and eshanative judgment, 
has found that the plaintiff ie, in fact, the 
son of the Ute utninJar^ but lie eayt that 
be ie his illsgitimate son as tbers was no 
marriage between the 4tb defendant and tbe 
lemtndar. There can be no doubt on the 
facte that the plaintiff's mother was 
inirodaeed into the palace of the umindar 
while she was very young and that she 
lived with him till be died and tbe plaintiff 
WM bom to her. The form of marriage 
which is alleged to have been gone through 
ttccoiding to the plaintiff, was this, Iwtb 
tbe parties, that is, tne remtnci<ir and the 
4ih defeadaot, who is of the Ztararnr caste 
^ of hamble extraction, agreed that they 
would live as basband aud wife, that the 
Utter shonld be regarded as the legal wife 
of tbe Mmtndar, and that she acconlingly 
lived with the semi'ndor in tbe capacity of 
k wife. As regards the arrangement under 
which tbe 4Ch defendant came to live with 
the semtndar, I ibiok tbe jodgment of tbe 
Usmed Snbordioate Judge ie right, that, 
in fact, there was no agreement on the 
^rt cf tbe retntndar to accept tbe 4tb 
Cendant as bis wife and that sbe lived 
’'^fb.ibim merely as a coocnbine. Tbe 


learned Vakil for the appellant has dial* 
lenged this conclusion mainly upon certain 
circumstances which, lie says, furnish strong 
evidence that the 4th defendant must have 
been living in the palace as a wife and not 
as the sfmiHifnr's concubine. All those 
circamatanrea are carefully considered by the 
learned Subordinate Judge and I think that 
neither any one of them in particular, nor 
all of them taken together, are such a a can 
l>e said to be less consistent with the plaint* 
iff'x mother consenting to live with the 
stmindor as bis concubine rather than aa 
his wife. Nn dciubt. the late gftnindar 
treate<l the 4th defendant, so far es it 
appears from tho evidence, with affection. 
He apparently took her about to temples 
and wherever he went on joarneys. He 
gave her accommodation in u part of the 
palace where his own mother used to live 
ami some other female relations of hie, had 
tbsir quarters. The plaintiff's mother wee 
also allowed a separate cooking establish* 
ment and at tbe plaintiff's birth, certain 
cereoionies were performed. It also appears 
that in a certain photograph which was 
taken of some members of the iemindar'a 
family the plaintiff, who at the time was 
quite a child, wa» included in the group. 
On the other hand, there ie a very eigni* 
Rcant circumstance whicb goes against tbe 
case of the plaintiff. The plaintiff’e mother 
is described in the accounts of the i^mindun 
merely as *'Kavuppayee", that is, by her 
bare name without any such title as ie 
customarily given to ladies of the ftmndar't 
family. The plaintiff himself is described 
merely as *Tha>nbt'. The Subordinate 
Judge, in my opinion, rightly relies on 
this fact as showing that, aUhoQgh the 
plaintiff’s mother enjoyed the protection 
and affection of the tamimlar, she was not 
regarded by him or by bie officials as his 
legitimate wife. Also as regarde the oral 
evidence which is addneed in eupport of 
the arrangement pot forward by the plaint- 
iff. i think the Subordinate Judge bas 
taken tbe right view. This evidence 
consists of the testimony of a number of 
parsons wbo cannot be said to be disinter* 
ested and certainly are not people wbo can 
be implicitly relied open to epeak tbe trnth. 
The Sabordinate Judge rightly remarks 
that the fact that tbe 4th defendant’s mother 
and other female relatione of hers did not 
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'ftC^i^mpany h^r to tKe palace et the time 
ehe was lir.st taken there, must be tekeo 
as oonsiJembly cli*coniitirti? the evidence of 
(h** wiltiosses who were eite*l to pn)ve I he 
alU'ffvd arranjf^mcnt. On the othei* hand, 
there is 'evidence of cvrtaia witnesses fop 
tin* dofeinhiiit, inclodiiitr her Pleader, that 
nt OP about the lime, the dth defendant wax 
hiketi to the pnhice, there was a rnciiiiMl 

* e ft ri I pin i I » t I ' kI ycsl by reel a i n rela t ions of 
*hvrH rhari;in^ the ttmhoi-ir wilh atwiuction. 

The ra*p ' sippaivnlly eanir !•» nolhinif, as 
'tho eiHiuiry slovwed that the >Ph «l«'fendant 
went I • the palace ailh'n^ly and thriv was 

• tifl abduction. But what is aWluiely 
coiiclu'^ive ftfninsl the case of the pUinlilf 
is (hr conduct of tlie dth drfendant herself 
Hfh'i the :0min’h>r'n denOt. There xvu'' an 

dli<|uiry lieTd by the C*dlectop as to who 
were Iho heirs of the and 

the dth defoodant did md» at the lime, put 
•fyrsvard any claim on behalf of hernelf u* 
•hi» married wife, or on behalf of her 
eon as the heir nf the iemin>iHr. li is iii. 
coti.’civalde that if she was cuns^ioux that 
she occupied the status of a le^al wife, 
ehti would not have asserted tint position 
<at once. On the other hand, in the 
etatemente that were taken al the time, 
•tUe 4th defendant is descrilwl as *' . 

^Admittedly, this description is n d orlinanly 
applied to the wives of No 

douht, ^Ir. Rannaohariac ronterxis that 
inny simply mean kin itifuriov 
•sort of wife, but the evidence of the 4tli 
defendiiiit herself on the p'drit rather tends 
•to support the case of the defeti^'e that 
'Bftcgagtri' means only a conenhine end 
•not u wife. It was really not until the 
institution of this auit, which, it may l>e 
•mentioned, is llnanced by a number '.f 
sttranifers, that a claim was pul for wen] 
'b) the 4th defendant that she was mnrrie'l 
to the late semi’n'Air and the plaintiff was 
bis legitimato son. 1. therefocH, agree with 
the Subordinate Judge that the arrangement 
alleged by the plaintiff under which his 
mother lived in the palace has not been 
proved. 

• This is sufficient to conclude the case 
of the plaintiff so far es the question of 
legitiuuicy ie eoucerned. But there is a 
furtbee question which has been clivus«ed by 
the Subordinate Judge and which Ins also 
been ftTgoed Iwfor* ns, narwlj-, that ev<n if 
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the allegel arrangement were proved, it 
would not, ill law, amount to *a valid 
mM’ri:ige. It is not necosstry to discuss 
thi^ r|3u<tion at any length, hot having 
heard the m.itter folly discussed at the 
Biv. I WKM to express my clear opinion 
tint the agreeiuent set up by the plaintiff, 
even if proved, would n it ammut to a 
valid micriage in Hindu Law. 1 do not 
dc^re ti consider the qusstion whether the 
g III Ik'tfi’ti form of marriage miuires any 
right or ceremony or not. My npiuion is 
that if this n mounts to giin ihnn'a form of 
nMi'riagc, it has n it been shown that such 
marriages are valid in the caste to whidh 
the lali i-'.itn ihii' belonged, it may be that 
the nncieiit Hindu Law texts allowed 
mo<d» greuter latitude to Siohfu in the 
iin'lcr <if mxrriago than to the higher 
nr r.xther to the Brnkmint. and 
Ml It pevhiips among the Kshiitriiia», the 
f.inu of marriage hoe, even 
w thin recent times, been recognized as 
pv«*viU>iii in some parts of India. But if 
this f.irm <if marriage were valid among 
the St-irnt ntr ralhet in the caste to wbiob 
the lute i^ii-iHifnr belonged, I should have 
expccteil some evidence to be forthcoming 
as to its being iu vogue among thaiD* 
Mr, Ilanga?hanar did not refer to any 
•u.*h cvideii-e. and. as a matter of fact, the 
evidence. far ns it goes, elmws that 
tho form nf marriage has long 

ceased l i |>o iiractisod, if it ever prevailed, 
in (he K'lmh-iii caste. lie adiuiifed that 
there was a regular form of mirrisge, nr 
rt»th«-r two forms of rnarriage, one of a 
enperior and the other of an iuferior 
cimracter, prevalent in the A'rtm6aIo co^te. 

l^’ippnsing, the*‘efore, for argument’s sake, 
that the gntulhfirva form of marriage would, 
according ta the ancient texts, be parmis^ihle 
amiing the '^nlra4, I am of opinion that) 
9n fnr ii« (biA cnsle h coiipernsd, it mesh 
upon the evidence in the cise, be held 
to Ike ohs^tUte and no longer recognised ss 
valid. Mr. Rsngachariqc has atrooglf 
contenlel that if ancient Hindu U* , 
texts saiicti*>n this form of marnagCi ire 5 
must h-^ia that ic is valid. But I J 

n*»t inclined to accept that poaitiofl. " I 

I lirki tint & cerUia ca«te amm? I 

Himluw line long given up this farm » I 
and thU U shown by 1 

consi.Jently adapting other more reg*"^ 9 
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lornm, I do nofc tbink thnt w€ aro Mill 
obligad to roco^ni^e its validi^X in iliat 
casts. 

The position, tUersfors, U The 

plaintiff is tbs ilU^itimate son of ilie Is^t 
;amtn'fdr, and tb« <)uestioii ramaini, whether, 
as SQob, bs is not entitled to sueeeail to iho 
fsmt'mfar in prof ore ncs to the la| detoinlout, 
tbe widotr of tbo :ftni'u>Iart or I ho ritli «U*feiMl< 
ant, lus cooain. With referenoo to {hi*, 
matter, wo have to ascertnin whether rh.> 
family of the late -finiiuhtr was divi<U’«l 
or not. Upon this point, tlie Snl>>>r* 
(lioale Judge baa diseased the evidonre 
at great length, and 1 have no hesitatio*! 
ia saying that bis conrlosinn th.it the 
family remained joint, nu.st be nilopir'i. 
Mr. Rangncbariar does not allege Omt 
there was an/ formal division nt any 
particular tine, bat he only poinU nut 
certain circamstances from which he asks 
as to conelade that there must have Iwcii 
a division of the family. The cirruinstanres 
he rolics on, ore, mainly, that since n I tout 
18S4| some members of the .'OMtW.trV 
family, the uncles nnd couHinn ttf (he 
Umindnr, held separate properties and 
had separate dealings in respect of those 
properties and with the exception of one 
aocle, the others have not been roreiving 
any allowance or maintennrtce. lie also 
.relies upon certain ohservaiions in I he 
judgment in a suit between one Kulosekam, 
in ancle of tbo ittrimlnr, ami the present 
let defendant to the effect that the plaintiff 
therein was divided from the ren/Wnr. 
Bui none of those circomstances, to my mind, 
really compel ns to come to the cni.cluNiim 
that the family was divided. It is per* 
feokly deer from the documents exhibited 
in the ease that up to at leaM nil 
the memhers of the family lived together, 
though not in the same building, in the sume 
oompoDud. They received allowances and 
were treated in every other re«pect as 
iBeiDbers of the co« parcenary. Even the 
Court of Wards, when it had the management 
uf this estate, treated the family as Joint, and 
if there had been a separation after 18^4 
er 1662, surely there would have been 
evidence foithcomiog ae to thst. in tlie 
abeeuoe of that evidence, from the mere 
fact that some of the members of the 
Zanily bad separate property or cultivated 


.>oine family lands, it does not follow that 
ihcre w.i< any nlicmtion in the joint statoa 

of the fiimily m fur as the Z'lHiuil.ui 
conerrnod. The disown timmicc of allnwanees 
to iff tho cO'pniveniers since 1$S4 

ws*. anparently due to the f.«rt tli.at they 
h ul n^ia*relleil with the ■(•muolar. As 
reumU the nlKervilitin in the jiulgrucnt 
lo whirl* I havi* refr*rrvil, unt much 
i:t»{HniaMCv c.in be ntiadioil to it ns the 
• of diviMi'll or >|iM 1 *'llVKiot| VV:i« jiot 

lu in fli it «ui(. If, lliciefoiv, (ha 

z mtH’ttr aivl l.is nrirh*;* niul cmi'ins were 
Miotulivi'S of ono joint Uiiidu family, then. 

1 (hit k, it mufrt btf held that the plaintiff 
lias no title to the teiaiuiluri a.^ against 
r>th defendant. Jt is nrgnei] on behalf of 
(he Appellant (bat, nmirdoig to eMablisbcd 
hiu. (he hoMernf nil impAitihle inniHrhoi 
hs'* ah'«*dute p^iwer of dis|>o«i(ioii over it 
hikI. tlivr**foi‘c. wc innM tivnt (he qiieslimi 
of «u«**eDsi m till (In' l>iKi< of (he r#>Nifuderi 
iK'rog (he separ.ite pjoperty uf tbo 
\ do not think (hnt that cniiclDsiuii at 
all follows. AH the decided ruses luy 
down that, h>r (he pui’p<*Ae nf finding nut 
the heir io nil {rnpuitiMe whui^ 

the tern i ^ 'f'tr w A5 A me lu Ih« r of n n u ri d i v iiied 
family, we have to look to fhc I'o parccnery, 
Tbut i> to say, we buve lo are who would 
be entitled to the property if it M«re the 
case of an ordinary pavtlhlc Joint family 
property. It may l>e (hat for purposes of 
enjoyment and ilis|xiaition by (he .cniindti,* 
fur (be time Udng, the stands, 

W n great eT(»ni, on the aiiue footing 
as (he private property uf iiie sri'tint/itr; 
but with (hat we have riotliirig to do. 
Wo have before us only the que.stion of 
succession, and fur that purpese we must 
treat tbo teMtHiiari as ordinary joint 
family pr^»perty if the seniviHar reigained 
Qiidivided f4t>zD li is co< parceners. Then the 
qae«ti(>n arises, can (he plaintiff he said 
to he n eti'piieeiirr josC as n legitimate 
Aon would be ami ns such entitled to eucceed 
to the semtHitari which is descendible 
by the rule of prioingeniturer^ Upon that 
point, the weight of authority ia agaiuefc 
the plnintiff. at any late so fsr sa this 
presidency is concerned. The illegitimate 
eon of a Sndra is, nn doubt, not njie i.f 
the twelve kinds of sons mentioned in the 
ilitskshara. Chapter 1, sectinu II. Up not a 
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tapin-la of his natural father and caanot 
demand a share in the family property 
during his father's ]ife*time. In the 
Mitakshara. Chapter I. section 12, hie case %< 
treated as a special case, and all that 
that section lays dutrn ie brietty this. The 
father may, if he chooses, give a share 
to his illegitimate son: on hie death the 
illegitimate son is entitle)] to half the share 
of the legitimateaon, he is also entitled to a 
share along with thedaughter's son; and it has 
been ruled that npon a proper interpre* 
tation of the text, the illegitimate son does 
not exclude the widow or the da lighter. 

I think the text clearly indicates that the 
illegitimate son is not a member of the 
cO'parcenary to which his putative father 
belonged. 5iuch reliance is, however, placed 
upon the roUiig of the Privy Council in 
/opcndrc Bhupafi UurroffiuH^lrn 3/o5cpo'r>T v. 
N/Vi/unertJ ^^UK Singh (4), but all that this 
decision lays down is that, where a man 
has left a legitimate son and an illegitimate 
son, on the death of the legitimate eon, 
the i I legitimate son succeeds him by 
survivorship, because, as I understand the 
decision, the text of the Mitakshara already 
alluded to gives him a share along with 
the legitimate son of his natural father 
and thus a co* parcener/ is thereby created 
between these two. It has also lieen decided 
that if the legitimate son dies leaving a 
sou of his own, tfiatson will take his father's 

share. Hut I And no warrant for attending 
the scope of the Privy Council ruling to as 
to hold that an illegitimate son is a co< 
parcener along with his father's uncles and 
cousins. On the other hand, in a series 
of cases in this Court it has been held t 
that the test of the bfitaksbam relating to | 
the illegitimate sons of Sitdmt only applies 
to separate property aud not to property 
be long! ng to a co- pa rce nery . ( See AViVA Noy ‘ 
V. hfuttwami (9), Hanuji v. Kanjiyi (10) * 

Pari-athi v. TAtrumafai (3), Kurupp» CnniuiaH * 
e. Kumnnuami (foundan (6) and Oop^hicmi * 
Cht/ti V. ArunacheUam CfuUt (7). Of these * 
coses Parra thiv. Th trum nlai (.:J ), wh ich re lat« * 
to an impartible estate, is directly in point 1 I 
I am, therefore, of opinion that the ' 
plaintiff is not entitled to succeed to the ' 


Tewmhri as ngain^.1 the 5th defendant. 
Nor, in my opinion, can he oust the widow 
if the zemi Milan were, in fact, the separate 
property of fhe zemindar. He clearly 
occupies an inferior status, not only in 
comparison with the legitimate son, but 
also (he widow, (the daughter and the 
daughter's son, even if it can be said that 
he is entitled to an equal share with these 
persons. 

On all these points, thsrefore, the plaintiff's 
case fails. 


8 7 U.eoT 
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I may mention that the Subordinate Judge 
has also fimnd that the plaintiff is debarred 
from claitoing the semindari hy reason of 
a relMse executed by his mother, the 4tli 
defendant, by which she relinquished, on behalf 
of her son and herself, all rights in the 
cemindan in con side rat km of having received 
«rtain properties from the first defendant. 
Hut 1 am unable to agree with the learo* 
H Judge on this point. When the 4th 
defendant purported, on behalf of her 
minor sun, to relinquish his claim to the 
eemindari, which le of considerable value, 
on receipt of comparatively insignificant 
properties, it does not appear that she hed 
obtained any legal advice ae to the right 
of the plaintiff to the semi'ndar*. There 
was no active dispulo or question raised 
as to the plaintiff's title to fhe w«iWcr»' 
anfl, in my opinion, it would be goiug 
^ 1 arrangement can 

^ upheld as a proper family arrangement, 
ink, a release of this nature ie beyond 

e ^wer of a guardian and cannot bs 
upheld, uideas it is proved that it was 
evecu ed after careful consideration of the 
minora claims. 

The only other point which we sre 
MKeU to decide in the appeal is whether 
the plaintiff is entitled in this suit to obtain 
118 s lars in the separate properties of the 
tem»nJar, supposing he left any. The sort 
as instituted was one for recovery of ths 
•Hr Hilar t and other properties forming 
psrt of the zeniindari and no partit«“ 
was asked for in the plaint of any properties 
^h*ch might be found to be the pri«** 
property of the zemindar. It. however, 
ap^ars that, during the progress of tbe 
smt. an issue was raised as to wbst wai« 
sfte private properties of the 
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though OTOQ then the ^lueetiAn wee not 
distinet]7 raised as to the right of the 
pliifitiff to a share in those properties. 
Bat, apparently, the qaeetion was argued 
and the Sabordinate Judge retailed to go 
into the matter only because this was a 
Boit in ejectment, and be waa of opinion 
that the plaintiff eonld not get any relief 
in respect of the private property of the 
ttmiifJar in this suit. I do not appreciate 
the difficulty in giving relief to the 
plaintiff with respect to the separate 
property of the ceminJgr. It is not 
ibown that all the partiea who would be 
interested in the decision of such a goestion, 
are not before the Court, The ^late of the re* 
cord, ne it stands at present, is not, however, 
veiy aatiafeetory end I agree with my learned 
brother that we eonld not arrive at a setisfac* 
tory eoncluBion with Dot having a proper finding 
of the Sabordinate Judge on the point. 

For these reasons, 1 agree in the order 
proposed. 

[The memorandum of objections preferred 
hy the lit respondent was next argued.] 

JUDGbIKNT. 

MtuiR, J.^We have decided that tho 
pleintiff is excladed from the ttminJon es 
fhe illegitimate son of the zemindar, end 
^ hive intimeied our intention to send 
down to the lower Court questions for 
finding whether there is eny part of the ppo» 
P*rty left by the late :m*»dar in which the 
plaintiff is entitled to share. Before 
asking the Subordinate Judge to bud 
iipon these questions, it has become 

®*?****^ for us to consider certain 
objectioQs taken on behalf of the 1st 
defendant, the result of which, if accepted 
, ^Dsir entirety, would be to exclude the 
^ sepamte property. 

f he objections are two. The first defendant 
wied upon a Will, which she alleges, was 
jRscuted by her lets husband ibe evening 
^ death, by which she took a life- 

••late in the whole of the rewimtftir* and 
In properties: and there was also 

11 * during the course of the suit a 
tb^ 2 * in the caste to which 

® belonged, illegitimate sons 

Sk , a right to succeed to their 
»«aps property. The Subordinate Judge 
OM found both points egainst the first 


defeodant end the objectcons relate to them. 
His decree dismissing the suit, h now 
sought tn be sopported on the ground that 
both those points also ought to have been found 
against the plaintiff. 

I am doubtful whether on a true 
corwlruction of the Will (Kxhiint VI) 
which is propounded, it could be said that 
It deala with separate property of the 
.;erM.N./er at all. If it does not, of course 
It is unnecessary for us to consider 
wbelhep it is gciiuine or not; but we have 
heard arguments fully upon (he evidence 
ami it may be desirable that we should 
pronounce oor opinion upon the fact. 

First then, the first defendant alleges 
that Hxliibit VJ is the last Will of her 
husband. The plaintiff alleges that Exhibit 
VI i» a forgery. The Subordinate Judge 
has foaiHl that Exhibit VI is not proved 
to bo the Will of the late stmiudar, and he 
has given iu his judgment very full 
reseona for bis finding. He has considered the 
evidence very minutely and at considerable 
length; he has dealt with a number of 
circumetanceH which have Jed him to the 
conclusion that the Will should nut be 
accepted, and I have come to the conclusion 
that his decision on the point is one 
with wbkh I ought not to differ. 1 admit 
I have come totbie conclusion with eo;no besi* 
fat ion because 1 have found great ditliculty 
JO deciding whether the evidence is aufficieiit 
or not to prove the Will; but on the whole, 

I am satisfied (hat 1 ought not to differ from 
che Subordinato Judge’s fi.iding, ami I eball 
shortly state the prj'neipn] reasons why I have 
come to that conclusion. 

I agree with the Sobordmate Judge that 
01 ) the evidence, the state of the health of the 
uminitfir was on the 14th December such 
that it is difficult to accept the signatore in 
Exhibit VI as the signature which a man in 
his condition was likely to make, that the 
uMindur was able SO la* a as fi or 6 in the 
evening on tbe l4th December, to make a 
sigoatnre so steady and so airong as that 
in Exhibit VI— that is a point which we 
have to bear in mind. I^eeing then that 
tbe appearance of the WiJ] itself soggests 
suspicion, we have to look to tbe circum* 
stances before uud after tbe zemindar's dealh, 
to see whether it is more likely that he signed 
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it <^r that Hr did not. Th« SobnrdiMte 
JadgA i« opinion that th^re id deAr proof 
on thr evidence that the ^nt!n>tar was c'n» 
templAtinf? makin? a \7ill. 1 am not qoito 
sore that is ao. The Utter which he received 
frttm hU legal a^Ivi^^er in Madura, the late 
Mr. Pole, dated the Deh Dsceoiher, au?ee<t< 
to my mind thatuntil then, at any mte.it 
wa«; nnl the intention of thej Wa'Ur to make 
a Will. From the letter, I gather that he 
sent agents to Madura to see Mr Pole and 
consult him whether an adoption could l>e 
made. He had Iteen ill for s/tme time, he had 
been in September to Madura f ir treatment, 
he returned in November to liodinayakaimr. 
Then early in December, he appeara to have 
sent agents tn Madura to <ee Mr. Pole, and 
Mr. Pole in reply to their representation 
gives hie opinion e.a to adoption ami as tn 
the provision to l>e made fi»r the illegitimate 
son, tbe plaintiff, in the event of adoption 
being made, but he says nothing al>'.)ut the 
Will. Exhibit XXVIll lo my mind clearly 
shows that he had not considered that ques* 
tion. Th«re is no doubt Exhibit XXIX. a 
Utter written by Mr. Pole's clerk |i> the 
manager of (he zemiH-fari in which he makes 
some reference to the Will and to hiniself as 
executor* was written aU>Qt the same time. 
But it may be that the manager consulted 
the clerk as to the desirability of the form in 
which the semMif nr should make n Will in 
the event of his making one it may passihty 
be, the manager recognised that the illneaH nf 
the reaundar was assuming n aerUos aspect. 
However that may be, 1 do not think (hat 
EzIiibiU XXVIII and XXIX suggest tlmt 
a week before death, the rriarWor himself had 
any idea nf making a Will. Then there is 
Exhibit XXXI, Utter of the D^th Decemlicr, 
which be is said to have sent to the Sub* 
Kegifltrar of PeriyakuUm to bring him to 
Bodinayakanur in order "to register a bond 
and a Will which 1 intend doing/' We have 
not the original ol Exhibit XXXI. We 
have only wbat purports to bean office copy 
of it written by the zemi dnrU clerk, defence 

35th witness, which is suspicious to this extent 

that it is the last entry in (he book that was 
kept at the tiwe and might have been Inserted 
ftt any tim*. The Sob-IUgistr»r's allendance 

•wa. not procored.the original of the letter 
which « pot in, not prodared ,nd hi, 
derk, the defence 37th witneee, ..y, ,h,t 
the original of the letter hnmghl by the 


seiMin-hir's servant on the I4th Decetuher 
never came into his nlhce records at all. So 
.ipart from the evidence of the defence 36ih 
witne«.s. we really do not know what was ac- 
tually sent to the Sub* Registrar* or whether 
whatever wai »en I was sent by the authority of 
the z^'mihilnr or merely of the lir*t dofendaot 
or the manager. /SeroNcffy, it is difficult to say 
that this evidence proves, even it we take it 
that a letter was sent and contained, as 
Exhibits XXXIV. XXXV and XX XVI would 
seem to indicntA, some reference to the regls* 
Iration of a Will, it is difficult to say that it 
is proved that the nnking of the Will was U 
conteinpUtion nf lhe;c»ifN/Ur himself. 

That being the state of things as to the 
tFuttudof's inteiilion to make a Will, it seems 
to mo. there me circumstances which make 
it imphdiabU that any Will was made. As 
to whut happened on die I4th. we flod tbs 
accoudU (Exhibits WWWW) show certain 
payments to various persons of suds of 
money on that day and these persons are no 
douht the attestors of the Will. I only allude 
lotlii« Itecause the Subordinate Judge relies 
on it, hut those payment* might have been 
exnUii»e<l if thc^e vvitnes^ea hnd been asked 
to expUio them, but they liave not been lo 
asked, and 1 . there fore, take it that the accouoU 
ought not t) ite used ns evidence agoinit tbs 
Will, Hot there H no doubt that the coo* 

duct of the first defendant on the IStb 
DecemWr, irnme<]iately after the Kntiwhf’f 
death, does give rise to some suspioi^D. 
Before her husband's dead body was removed 
from the house, she made considerable giflj 
of Und— 100 gafiM each, worth about Bi. 
a ^afi— to a representative of each breoflh 
of her husband's family. That soggeeW 
umlnubtedly that at that time she had soo» 
necessity, some need, of securing that they 
should not attack whatever ehe might dc» 
and we find, when the Deputy Collector e 
few days later suggests to them aod askstheoi 
questions aa totlie Will, all of them seythef 
do rwt knsw whether there ia a Will or wh 
That again suggests that in spite of the giW 
to them, they were not pi'epared to f'” “J ; 
entirely any claim there might arise io . 

favour by denouncing the genuioenese of I 

Will and - 1 do not say it la stroug j 

but it does suggest that the facte surrooiw™ I 
the production of this Will, were not I 
gather aatiafactory to the relations of I 

xc«iudfir. I 
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Then nre onV on^or tv?i> ntlici* imllei'A 
vHh which I Ahnil Imve to hi 

ttr. Pok'e leUer, there is* «ui??e^rioii for u 
pco7ieinn fur the plain tiff, the illeifitim lU* s m. 
The WiUne prop )a tided m ikeA no provKion 
for him. 1 think it h unlikely th.it 
the nmtWerV agent a hint put tin* >int(er t«( 
Hr. Pule* he ivoald have suid anything' nt^nit 
any provision for the plaintiff in the leit m% 
$0 that suggest A that th* tv.iA lo* 

tend'og a provision for the pl.iintllT «mi the 
dth December, The fact (hnt the Wilt r.in. 
kema nn such provision, ii mmmvnted iiinoi 
hy.ihe Subor I i ante Judge, n lid in these eir* 
eumsUnCM, I Lhink rightb*. l»oiMiititf 
tgainst the piMbabiUiy that it >vus n WjU 
made by the himself. A sfi«H»;;»r 

point perhaps \h the fart that t»f all (he imiu* 
aitestnra to the Will, there is nnt one of a I ,>111 
U can be laid, he is a person in 11 poviii.oi nf 
aucli iodepeiidence that it oiuhl he Aithl of 
him that it is highly ioipi^fibahk* hr would 
h^ve been a pnrty to a forgery of the Will. 
On the I'tth Derember— during part of the 
O^ay at any rate— there xvoro present t wo 

at Bodinayakniiur, th« :*iuiu>ior» IVrii* 
yar and OanUmnnaickannv. mid it >et'm« to 
me extremely dilHcult to believe that n( any 
time during the day when they had kn*eii 
there, one or the other was not nskud (•> 
attoet it, The Peraiynr was u 

frieutl of the late zftntHtior, and >t*t the 
iridence on behalf of the lirst defend a lit in 
that while he and G.iutaruaniickanur 
Ml’ were away in the afternoon, the Will wan 
®aiJe- If the zemindar was s.i strong a* the 
prei defeodnnt would have us believe, therv 
?i?^ MMon why be could nut have wailed 
Jyl their return; if on the Idtii, he con- 
■amplaUd the making of (he Will, it is like* 
b that he would ask at least one of lln*^ 
iwogeotleiDeii to be an attestor. It is sug- 
gested that the z^tuiimlQ/s would nut like to 
attest for fear uf having to vouie to Coort 
wiapport the Will; and it issugguHetl that 
tpt z^juiudar would like to keep the contents 
««et from them. Dot why he should have 
Joae 80, it is not at all clear to me. and the 
w of having to have to support the Will 
VI a Court, does not seem to be a suiBcient 
deter his friends from attesting 

is another thing against the 
”ul, that is, the form of it. If it was the 
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Will the zrtKiiidiir had contemplated iiiiikniA'i 
if it wa<, as the tlrst Jeteiitinnt would 
wi-h It's io l•elil‘Ve. copied fioin (he diuft 
of a Ple-ihr of Madura, it i.< nc»i in a 
form (hat <nie ««ould t it lo he. The 

Snlh*r<lii):i(e «Ui *ge ixiinl^ «iMt und phu'i < a 
p«*ir**fl|y l<«gi(itnu(u ivluince on (lu* f u-l, 
ih:«l cbi'^ Will doe< iio( appear I * >>c k |iy 

of ’( diMic ohii'h w.aihl Imso hecii ina lo by 
a ;;«*i»(]orii’iM of wivit 1 liny cill lili'i.iry 
Coiii*i«*(oiKV ill (Ik* T:\iiid liingn ii<<*. It Ia 
not likely (o lie (he w»vk of .Mr. .S''hii'i ; 
it is nioie likely 1 o h.ive b*eii dtiwn 11,1 by 
Kome of till* M‘rv’iiit‘< in the palace; and an 
ex(monlii«ary thing ah nit it is that while 
Seshier w.is a Pleader on hehulf of (he 
(ii>t do I end ant during the trUI, nnd he wns 
nelu’illy stiriiiinnied to nppear ns witiie^is, 
yel he aii.s not p*i( in(«i (he h ix to support 
the ce>c that he dmf(vd the NVill. That is 
a hut whiidi is >eiy much agnin.st the cane 
Mint he dial list the Wj]], micl, therefore, 
ngAiiixt I ho c.isc made hy the dcrendant 
that (he zemiHt/.tr hiol sent agents (o Madura 
to gel II ilrifi of a Will, The Sulxndiiinto 
Judge also iwdrits out that theiv were other 
per-*Mis, the ll>epi(:il .\sAislaiit who iitlended 
on (In zemindtir, one uf his rclnliou.s Chwkiu 
liiiga Atiri, iiervms whii might Jinvg n I tent- 
ed (he Will hut xvlioku fittest a ti<>o docn nut 

mipear. TImim*, J Miink, are tlie 

gisiumU (there arc others relied on by the 
SiilH>rdiiw(e Judge) ill the case which niiike 
it improbable th.at the zeminditr did execute 
the Will. As l» the oral evidence, it ia 
niainty (he evidence of the attenlors and, ns 
1 1 in VC said, the attestors are not persons im 
whose word uny great leliaiice can Iw pInvuJ. 
The oml evHicoct <in both sides is, it scema 
h) toe. unworthy of any great credence- 
on the one hand, there are the a I testers and 
un the other haml, theie are witnerses who 
Aay that the s<minditr was in a state of 
collapse liefoi'c the afternoon uf the i4th, 
and that does ii.»t secni to l># true; but Mio 
cimimslances hi which 1 have allude I and 
on which tbc Subordinate Judge relics are 
suUicient to thi-ow so much doubt od tbo Will 
u to Justify ue in accepting the Subuidinute 
Judge's conclndon that it ie not the Will of 
ihe zemindar. 

The other point raises Ihe qaestioa of 

custom the question whether by the custom 

of the Kaminia caste an illegitimate son 
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iakes notbiag of hid father’d ei>tale or of the 
family property. The issoe (2lst lasoe) waa 
framed at a late atage of the case after the 
defeoce evidence had been recorded: for oor 
pnrpose, the evideace moat be strong enoogh 
to show that the plaintiff is excluded by 
costom, not from the Acmtndorl only bat 
also from the partible property which belong* 
ed to tbercmini/ur. The Subordioafe dodge 
baa dealt aertVm with all the iika tancea on 
which reliance waa placed to make oat this 
cnatom. In moat of there, he has disbelieved 
the evidence; he has disbelieved the evideoce 
of some persona on the ground that they 
cane to Court withont sumroons, of others, that 
they are relatiooa of the hrat defendant or 
persons favoared by the brat defendant, 
of others, that they are men of straw. 
It has not been aoggested to ns that hie 
appreciation of the evidence is not jnstified; 
thas a very Urge number of the instances 
to which he refers in paragraph 90 of 
his jadgment, are instances which — though 
he does not clearly say so in paragraph 
91— he holds are not proved, and 1 think 
we mast agree with him. Then he puinta 
ont that most of these cases are cases in 
which the illegitiiBate tons were provided 
dnriog the life-time of their father with 
allotments for themselves: auomir.g these 
cases to be true, although it might be 
that this allotmsnt might not inUw prevent 
them from coming down upon their father’s 
estate for a share after bis death, still 
those are not easea in which the costom 
is distinctly proved. Decause, it may l>e 
that tbe sons were satisfied with what 
was given them; tint does not prove the 
custom set up. That leaves only a few 
cases which, as 1 have said, are for the 
meet part discredited on the ground that 
the witnesses could not be believed. There 
is one instance the Subordinate Judge does 
not seem to disbelieve, that spoken to by 
the defence 8th witness -he speaks of an 
iUegitimato aon not getting any property 
but that wonld be only one lusUnce and 
would hardly be sufficient to prove a custom 
There U another, the 46lh witness an 
ilUgitimate son: he says that his father’s 
widow .Mde prov.,ion for b« maintoti.oc, 
only- but ihta 1 6nd is cue of the »««« 
the Subordinate Judge has disbelieve?^ 
tbe ground that the witness , he 


Court without summons. There are not, 
I think, any olher cases of which it can 
^ said that they are clearly cases 
in which illegitimate sons, by reason of 
a custom, have been excluded from 
inheritance of properly which must have 
de wived on them andsr tbe ordinary 
law. 

This as to the oral evidence. Then there 
are two judgments against the enstom— 
judgments in which the cnatom was 
alleged but held to be not proved* 
and there is l^xhibit XXIV of 1849 in 
which a i&miudor alleged that by the 
custom of hrs caste illegitimate sons were 
not entitled to succeed to a uminUori, That 
IS a dfooment which might be valuable if 
necessary, to exclude the plaintiff from 
the icmiHdon, but it is not of any value 
as we are dealing with the costom in 
reference to partible property. Oonsideriag 
tbe Subordinate Judge has disbelieved 
moet of the evidence, he it right in bolding 
that the evidence is not distinct, clsar, 
and sonicienl to make ont the custom. 
And as a metier of fact, the costom 
»»t up in the written statement was 
not so gensral a custom as it was 

neecssyy to prove to enable the defendant 
to exclude the plaintiff from sncceeding to 
the separate prepeHy. U is only a costom 
having reference to the «m«ndan-that wsi 
the custom which was set up in tbs 
wntteii statement of the 1st defendant; 
Out even that custom was not at 6rtt 
made the subject of a distinct issne. It 
may be that the l?th issue was iDtendsd 
to include il, as tbe evideoce, the Sub* 
ortlinate Judge has considered waa let in 
py the 1st defendant before the JUt 
issue was framed, bat it isnotgaite oletr 
w me that the question was properly 
raised in the suit. Assuming it was, I 
prepared to hold that the Sabordiosti 
Judge was right in holding the custom was 
not made ont The effect tbea of of 
hndinp on these two questions raised by 
* k- L is that the Bodinf 

Which we agree to call for, will have to 
furnished by the Sabordinate Juds*- 

A BOOB Rahim, J.— I entirely agree that tbs 

nwmorandum of objections fails on the 
Poin^ts raised by it and I have nothiog to aJd 
w the judgment which has been delivered. 
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mWiVATHlSWAMI MAIi(£R V, KAMVLO AUUAL, 

[Tb«App6Al vM finally heat^ afUr tha re- 
6aipi of the fiodinffaby Sir Jolm Wallis, C. J., 
.Srinivasa Aiyangar, J.] 

^ Maasra. 7*. Ndnparlmnnr, C. 3. Ot^riMhimS^ 

M^idaliat, C. S. Vfnkatnchanar ami .V. li. K. 
SWe^ansr, for lb a Appellant. — The learned 
aabordioale Jodge erred in bolding that plaint* 
iff WM only eoiitied to a third share in tho 
prppertiea. He onght to have held that he was 
epiitlid to share equally with the widow and 
aptitledto balfa share. Vide linnnjiv. Kundf/i 
QO), Pan'cfhiv.‘fhirumaJai{3i\Ckifin4ihtm>il v. 
FeradirrejiNludl/, iiefNOit’tAi Annj’v. App^iutfi 
QS), AaA» V. QovinJa (13), wheretheaothorU 
tisa are elaborately considered, and Ske^^iri 
1 . Qirnoa (14). 

« Keeere. 8- Sritiiava$n lytHgnt', K. V, 
Siithnatvami /per, T, V. }lMhnkrithua /per, P. 
Tinmalachariar exid 8. PaJmaHftbhn Ckonar, 
fcr (he Respondent. — The learned Subordi* 
nate Judge is right in holding (hat plaintifF 
4 only entitled to a third share. The 
original text of Mhikahara is clearly in 
flTOnrof that view. See Tajna^alkya, 
Qhaptsr II, sectiou S, vereta 133, 134. 

See also the eoranenteries of Vijnaneswara, 
ApararkaandMedhithithi. All these laydown 
that ibe iilegitimate son is only entiileil to 
A third share. All the Sanskrit* knowing 
teat'book writers on Hindu Law have aUo 
cooatraed the text in (he same way. 

JtJDtJMENT.— The firrt question to be 
ossidsd is whether the plaintiff, aatheillegiti* 
Oats son of his deceased father, is entitled to 
■bare equally with his widow, the lat defend* 
int, or whether he is only entitled to half of 
her she re, t. e.,to jrd of the properties. In a 
«r>ee of cases iu Madras beginning with 
ffsaqjV y, Saitdo)i (10), it has been held 
uat an illegitimate eon succeeding to hie 
^eaied father along with a widow, 

• ^ daughter's son is entitled to 
; half of the properties and not merely to 
L ^-third [ParrcMi v. neVewoAn' (3). 

• mnaaskmel v. Vafaiinrojithi (11), MecHakuki 

‘ (12)]. In Rtihi V. Gwinda 

113), Chief Justice VVeatropp elaborately re* 


yi) 16 M. 8«W. 

II l^Ai. 299; 39 M. 7 M. L. T, 86; 20 

(18) \ B®’97. 

\t4) U B. 262. 
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viewed all (he (exta of Hindu Law dealing 
with (he rigliti^ of.^n illogitimntc son ami came 
lt> the C''«m*lusion (ns we nrulc*v.$(niid (ho 
judgment) that (he illegitimate koii was 
eii(itle<l hi .a half share nf the properties : 
and ill N4 '*»j7«V/' v. (/,Vr>ri (l4), Sargent, 
C. J.. who delivere*! (he .juilgmeiit of the 
Court, tofik the same view find under* 
S(oo<l I he deri^ii'ii in fi'ihi v. linviud'i (13) 
as laying dnwn the xame ride. The 
learno<{ Vakil fi>r (he re^pinideut invited 
us to r»MiMnie for onr^olvc.s (ho original 
test of the MitalrAhfiva. which he snys is 
clearly in his favour. He also cited (ho 
romraenlary uf Ajnratka on (he (ext of 
TnjnAvallcya ami the coniinen(ary of Hedlia* 
thidii, the well •known commentator of 
Mann, on (he same test He further con* 
tended that all (ho («\t*lHN»k writers on 
JlirMlii Law nho knew Sanskrit have con- 
.striie<l (Ik* pas^^age nf the Mitakshara in 
the way he coiiMnies it. Much may no 
doiiht be said in favour of thU con- 
struction. Uiit (he decieionn of I his Cnnrt 
are not based merely the interpretation 
of (he text of the Mitakshara. In P'vu>ii 
V. Kandf)! (10), ill which the positiun of 
an illegitmattt son wns fully considered, 
reliance was pUce<l on a passage from the 
DatlakaChandrika which .states in clear terms 
timt the illegitimate son sham ecpially with 
the widow, daugher and daughters son. 
It was this very passage of the Datlaka 
Chanilrika whwh was relied on as autho* 
rity for not excluding the widow from the 
loccession when there is an illegitimate 
«on. whereas tho Mitafcshara omits the 
widow f 1*010 (ho ettegory of persons who 
are not evebded by the iUegitiumte sod. 
The Uayabhaga, which gives the illegiti- 
mate son an equal share with the daughter 
and daughter's son, wa^also referred to. In 
this slate of t lungs, we are not prepared to 
depart from the course of decisions m this 
Court whiidi hoM that the plaiutifl is 
entitled to share equally with the 

widow. 

The next question is whether the last 
T^mimJart 8tep*brother, Yadamslai, was 

disqualified by reason of insanity from 

sharing with his brother their fathers 
seoftmte property. Yadamalai. it should be 
mentiune<l. who was older than the 

%emindar but was the son of a junior 
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wife, did not press his cleim to rdc ceed to the 
trmitiJfin in preference to his brother, nor 
did he, otter the brother's deetb, claim the 
against the widow. Ae regards 
the first point the respODdents explain that 
according to the costomnf uKvtdarf 

the 90D by the aenior wife soceeedato the 
remtR/fori. As regards the separate pro* 
party left by their father it is nrged that 
there w*as no need for A partition ae 
V^adamalai lived with his brother, the late 
«i) the palace, and after his death, 
went on living with his widow, the 1st 
defendant, whose sister's deaghter he had 
married. These facts, it is soggssted, 
explain his conduct in not having put 
forward a claim to the zfMtndari after 
his brother's death, and at the time of the 
eomprotnise between the widow and the 
more distant eo*parceners. The mere fact 
that Vadamalni did not press his claim to 
the remradori' is not, in onr opinion, an ffi* 
cient proof of insanity. On the other 
hand, we have the fact that he gave evi* 
dence in Court in Original Sait No. 15 of 
1891 and though subjected to a lengthy 
examination gave rational answers, and that 
he married and had rssne. On the whHie we 
think the evidence dors not establish that 
.Yadamntai was dirqualified from inheriting, 
It follows, therefore, that the late re mr adore 
share in his father's separate properties on 
his death passed by survivorship to Vada* 
malai ami that the plaintiff has do claim to 
them. On this ground his claim to the 
properties mentioned in Exhibit ZZZZ?, also 
fails. 

Item 55 of Schedule A, the next item 
claimed by the plaintiff, is a bungalow in 
5Iadura built by the Court of Wards daring 
the minority of the lata xemindar at a coit of 
Be. 60,000 on a site inherited by the tem»n4nr 
and his brother from their father. The 1st 
respondent contends that either the bongs W 
became the joint properly of the two hmthem 
RS the eite was joint pixjperty, or that it was 
barn town TMidene, forth. trmMar 
and W.8 intended top... with the ^erAindari 
end that m wth.r view th, 


to 366, 375 to 379, 63, 64, 371 to 374. 380 to 
410, 62. 70 to 72, 77, 7$. 139. 140, 146, 323, 
326, 328, 358. 367, 217, 218, 228 to 231, 247, 
252, 269 to 2d4, in this Schedule A. which 
have been allowed to the plaintiff. They 
are land.4 within the ambit of the semtndarf 
a ltd the temindnr was entitled to the 
mefromai therein. He purchased the 
XrHihVaram right in items 61 to 410 and 
succeeded to the IwdiVaraiM right in the 
remuining items on the death of hia mother. 
All these lands weiHj cultivoled as futnnai 
along with the other p<»nnni lands of tbe 
estate. They are clearly properties intended 
to be held with the rcmiyidun; in fact they 
are accKtione to the remmdar's interest in 
the ecaijac/ari. Following the decisions of 
this Court in v. A’aiirfo*amf (15), 

Rarna^nmi humuyu Snik y. Snndara* 
Uugainmi KamAi^ Ka,1c (2). T5e fiamnad 
case (16) we disallow the plaintiff's claim to 
these items. 

The plaintiff also claims itema 57. 69, 
135 and 136 of Schedule C. Item 57 is a 
jewel usually worn by women. The Ist 
defe^ant swears that the jewel was 
purchased for her. Considering that at that 
time I he 1 At defendant was the only lady 
in the sew /Wa/# family who could have 
worn such a jewel we are inclined to 
Jielieve her evidence and disallow the plaiat- 
iIIk claim to this iUm. The respoodent 
admits that the plaintiff i» entitled to 
item 69. Item.s 135 and 136 are loose 
p«rlA and rubies and the 1st defeadsnt 
cJaims (hem as her zir/dkjnom. She did 
i»t setup this claim in Exhibit K and 
there IS only her evidence in support of 
^'’e ere not prepared to set on it. 

vve, therefore, allow tbe plaintiff's claim to 

these two items. 

The 1st respondent claims the cattle need 
for cnUivatiiigthep4«aa«’ lands, t. e., itemi 
1^3 to 203 of Schedole C. The appelM 
Mmila that if (he p^nnai lande are held to 
^ xemiarfan lie would not be 

L * ebare in them. As we bold 
that the pattHai lands are apparteuant to tbe 
^tndari we disallow the plaintiff’s claim 
to these iteme. The plaintiff admito tbit 
u defendant is solely enTitled to 

Item 231 of this Schedule. The plainhlf 


330 to 345..S43. 350. 352. 354 to g 1*9 


<I5) 16 M.$4. 
(16) N V. All 


613 a( p. 686. 
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Beeepta t}ie valaftimn given by tl.e l.«t re* 
spoodfrot for Item 2'Z'i, n;.. R*. And 

will be entitled to hie Abere of (his sum and 
not to Bs. 2,607 as claimed hy him. The 
lit defendaot argDes thnt she ought not to 
have been roade accountAble for certain 
jewels said to have been given by lier to 
her daughter and claims contribation from 
the partible properties for the expenses 
eoDneoted with her daughters marriage. 
This claim wte not made in the tower Conrt 
and we, therefore, disallow it. 

The 1st defendant also cnnfeiid'S thal 
the lower Court was wrong in making her 
liable for items 9, 11, 15 and 17 of Schedule 
D. PleintifTa witness No. 48, who WAS the 
lit defendant's manager for a considerable 
time, $oyi tliat tJiese itecns were collected 
by the 1st defendant. She denies this, but 
ws not produce the bonds which should 
in her possession. In these circom- 
lUnces we agree with the lower Court that 
jhs is liable to the plaintiff for bis share of 
ihsse items. 

The fioding of the lower Court will bo 
aodjfied accordingly, 

ft* release Bahibit II has been set 
Wide, the plaintiff must deliver to the 1st 
defendant items Noe. 1 to 3 in l^chedule 1 

to (hat deed sf they are pORsot lands ami 
•Pe» therefore, impartible. Iii the fourth 
Kem and the moveables in the same 
widule he ie entitled to a half share and 
01 must account to the let defendant for the 
«ther half. 

The plaintiff and tbe Ist defendant will 
P'V and receive proportionate costa in the 
appeal. 

The memorandum of objections Is 
flwmiMed with costs; and the Pleader's fee 
8* Ml 10*^* be on Re. 1,588-15-0 pfw 

Derm moflided. 


^bl 

COCRT OK THB B0.4RD OP KKVKXUK, 
UNITED PUDVINi'KS. 

RcroTt iVrmox No. 2$ or UU4-la or 
CinKTOHR Di^rvicf. 

AocuM is, 1 !> 1 .k 

Mr. Holms, i5, .M., nml 
.Mr. t 'Hmpliell, J, .\J. 

BARMAL SlNOn AND oruRR^ — DeRK.suA^rs 

— Ami. LAST- 

8HE0 NATH — Pi.iisTirr-^IlKShiKoisr, 

t‘ iUifitH-' A- f (/// tilWll, •' 
yf iHel-iiin.j *ir If ft./iAu i.<.j « 

y m. ' — S**/,. tin'}Ar.-i hull 

ttml rwif •>- %Hif hf 

fffiyf of, nH fcj|' I'lH'l, 

A IImwIu wjJom* el»..|inu>il lli.' |in>jH<rrr M IkCr 
iiirMiiitf nr, wsint nfior* ilo' snlr 

aJir cleimriJ rT.propricinry riv)if> Uoi lug oluim ^'nt 
di»i)lAtr<^J. On iIh) dreili <»t (tiv widgw, iln* jvivr- 
tioarM yof tbe sale esucellea* 

(tor (he effect of iW rniiccIlsii.Mi ti{ 8 h \« 
wet (he( >iV rights rcrivc<l in fnrnur of i)kr tcvit* 
sioaen. (p. SA:;, col. t.j 

Third appeal from the nr<ler of the Com* 
missioner of Alta ha bad Divi-iion lUted the 
16th Jnnonry 1^15, rev«ri>h>g (he order ol the 
Colleclor, Cawnpore Distrirt, in a cshc of 
correction of papers, under section 3P of Act 

iiiof mi. 

JCDGMBNT. 

l!ot.M«, S. M. — (.Ir/pr/W 11/1, 1915.) — As i( 
is admitted (hat the pitssee.tion of the land 
was not transferred hy the mortgage hy 
}/hsoMmo/ Rajisdi in 1892 this mortgnge 
does not affect the (lueMinn. in she 

sold her prt»prietsi'y Hglda (o one Ksrpnt 
Singh and died in 1SK)6. In 1910 Slieo Nath 
and other reveisionera bmught a suit (o 
re-gain posseaiiioiioftheland and redeemed (he 
mprtgage. It was decided by the order of the 
High Court, dated Dtli January 1912, that 
the sale was not binding on the reversioners. 
liusammat Rsjrani, it (s admitted, iievertook 
op berex-proprielary rights. It is clear then 
thet tbe second proviso to section 4 (J2) ofthe 
Land Revenue Act, definition of siV, does not 
apply as 8heo Natb or Untomninf Us jrani 
never an ex -proprietary tenant. I'he only 
question ts whether (he land which v^»>* «/V 
at the time of the sale ceased to be be- 

coming the subject of an cx-propi ieisry 
tenancy, under (be first proviso to that sub- 
section. 

The High Court decided there was no 
justification for tbe sale and that it cannot 
b$ heM to be binding on the reversioners. 
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The tiUei of this seems to he thkt the ule 
WAS Drorticnlly deehireH noU nnci void from 
i)io beginning and that the Und in question 
remained as siV. 

The only other question to be settled is in 
bow much of the tir the respondent should be 
recorded. The Appellants refused to agree 
to any compromise by which the respondent 
should be recorded as eiV'holder in specific 
plots amounting to one-eighth of the ej>. The 
other reversioners it is clear are no longer sir* 
holders and I think the Commissioner has 
come to a right conclusion that the 
present respondent most lie entered as etV. 
bolder in the entire $ir. The appelUnts, of 
course* can sne them for prohU. 

Appeal disTuiesed with coals snd Re. 10 
Pleader’s fees. 

' Latrr.) 

The respondent says there is another 
reversioner who has not parted with his 
proprietary rights. Roklibssi by name. 
The appellants admit this. Sokhbasi’s name 
should be entered as joint eiV-holder with 
Sheo Nath. To this extent the order of the 
C'>minies|oiier must be modified. 

CAMPa6t.i., J. agree. 

()rrfer m-nlified. 


MADRAS HIGH COURT. 

Civil. Rbvisiok Psrmos 2fo. 442 or 1914 
October 4. 1915. 

rrtteni: — Mr. dostico Abdnr Rahiin and 
Mr. Justice Spencer. 

8ri Sri Sri RAMACHANDKA MARDA* 
RAJA DEO, ZAMIKOAR or 
KADLIKOTA A»p ALLAO ADA ESTATE 

INSOS, PT HSXT rsicMn, * 

COLLECTOR or GANJAM 
avD anisT to the COURT OP IVARDS*^ 
Plai hti rr— P btiti om s r 


rertue 

DUKKO PODHANO axo oterbs 

])■ V£ KDA MTa ^ Rbs POS pBKTft 

ITuititfe E*lntn Lanil Act {I oj 
nwnnins uf-Stitf to w*rer /or U^ S' 

building 7- j ” 

we 

Money 4ue h>r occxpaiion ef lee w , 

purpoeeof buildmf; hoiuies j* not ' 

Bjeeotagof eection 6 of tlio ite.Irt, l .!!? 

ftoit a mi to recover it i* ^ 

tod not ly tlie Revenue Court. ^ 


The term jern^tV' is Applied indlenrinuoaloly 
tMli (0 "fiiliivable land * And “/•en» Innd/* nnd does 
iH»t necesMrily mean land let for ogrionUarat 
porposcs. 

Petition, under section 25 of Act IZ of 
1887, praying the High Court to revise the 
order of the Court of the District Munsif of 
Aska. in Small Cause Sait No. 1114 of 1912. 
Dr. S. Sieaminadhan, for the Petitioner. 
Mr. B. Naratimha BaOf for tbe Reepond- 
ente. 

JUDGMENT. -^We think that this is a 
suit which ought to be tried by a Civil Coart 
and not by the Revenue Coart. Tbe suit 
is to recover a certain of aoner fro« 

ths deferdants who were in oceupatien 
of land belonging to 1 the plaintiff, 

which uas let to them for tbe parpose cd 
building houees. That is the exact laogoags 
wfiicli occurs in tbe mwhilika and in tks 
plaint. It is true tbnl in both tbese deeu* 
ments the land is described ss ‘/eregelrf* 
land, ind it is upon the use of that 
word that the learned Pleader for tbe 
respondents has based his arguments and 
»» ‘0 «y that tbe defendants are 
and that the land is tbsir ocoupaneT 
holding and so on. These inferences do not, 
Jt seems to us. necesssrily arise from tbs 
o«e of tbe word 'Jtrcyali'. 'JtnytstC W 
mean cultivable land but It w also used is 
true Presidency as oppos«l to Vnom land. 

fijectioD 3 of the Estates Land Aot deans# 
rent m meanrog whatever is lawfully pay 
able in money or in kind or in both to a laud' 
older for the use or occupation of land is 
hisesiate for the purpose of egricaltaH." 
Mere the land was not used or let for the 
•griculture. It does not appear 
*ftat ,t was ever used for purposes of 
•griculture. But whatever that may 

r - 1 ^” Jot for ths porpea# of 

OdiJding houses, not for agncultural purpessfc 
at being so, (he money payable on account 
J* >t IS not rent within the meaningof sectio# 
d of the EstaUa Land Act, and ths suit is. 
tberefore, cognixable by the Civil Court sod 
not by the Revenue Court. TVe allow (hi* 
revision petition and direct the DapotT 
Loilector to forward the plaint totheDiatrirt 
Mnnsif, who will receive it on bis fils 
-l«po.« of ,h« «so .eooraiog to I.*- Tl» 
«>ets will abide the result. 

Pflition aUovf^ 
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OOITBT QP THK BOARD OP RBVENOJi. 

UyiTBD PROVINCEiJ. 

RtTiROB Pinttoif No. 36 Of 1914.15 or 
FaT£UP 0R Dt^TKlCT. 

AagQsi IS, 1015. 

Pruent: — 5Ir. Holms, S. M., and 

Mr. Campball, J. 51. 

AD7A SARAK SINGH— PuiKnrr— 
Appeilart 

ver9H4 

THiKUR ARD AtfOTMEK — t>e>*ES'DAKT<-- 
Responds RTS. 

^Sf«a IWnaJKy 4c< Ot of l»l), 17? (<>). JOs-* 

^ prrMA, ^uttfivn 

In ejoctotont taiU a i|u«tUoii *>f pr<»prt<>inrv 
nUA irilOA not 0 DI 7 ia cam (q wlik'U Ihe 
ut |rica4» pfvprietorship in Uni nl*<i in 

ouwui wLich Uo allogoa ihnt a tlunl |irr*<ni. uuil 
aoikba plniatiff, fa tho proprietor of the lamt in 
"iQRrta and, therefore, eo n 2 »]><>nl from a tIreitUm <»t 
aOeUeetor ia eueb a cam lies to «be Dletriet Jaitse. 

Second appaal from the order of th« Com* 
Bwiooer oi lha Allahabad DivUion, dated 
tha 0th Pabnrary 1915, rararaing that <rf (ha 
Attietant Collactop, Fntehpur DUtricI, in a 
Maa of ajaotmaot. 


JUDGMENT. 

Hot, as, S. M.— (d»irw 17M, 1915.)— Tlia 
appnl from the Assistant Collactor's onler 
^Pas lodged bafora the District Jiidga. He held 
ttat aaotioD 177 {«) of the Tenancy Act 
^17 applied to salts in ^vUreh there 
ly * qnastion of proprietary tiHa as 
lha plaintiff and tha defendant, who 
® Mlagsd to be a tenant, and treated the 
PPWent aai( aa torning on section 198 only. 
^ the present salt the tenant did not exact* 
j plead tbe benefit of aaetion 198, bot 
' wraiUly pleaded that the pie inti (f was not 
»a ^rietor of tha land in suit bot that 
^ thwd pareon was, anj in the tenant’s 
jaends of appeal to tha Oocomissioaar ha 
JW«itely ra*stated bis poeition. In this view 
the appeal fell onder section 177 (c) 
sboald haea bean to the District Jadge. 
mist bold, therefore, that the Additional 
cmiriirtouet had no jarisdiction to haai* 

dhis appeal. 


fk? A A?}?’ therefore, set aside the order of 
*t *^®itional Comeuisaioner and direct that 
fin., ^^^amissioner retorn the memoran. 
hfl^i j with directions that it shoo Id 

before the District Jodge who may 


be inclined to review Jih order, i’urties 
to bear their own co<(s in this and (he 
Co Qj in i&sioner’s Cou rt . 

CiMinEi.L, J. M.— I agree. 


MADRAS HIGH COURT. 

ClMf. lUxJ'loN I’KfinoV .Vn. (N> lUM. 

NiACiniKT iu, *015. 

Mr. Juvf ire Kniimr;i<w.\i»i 

VASCDRVARATTA JOS HI .MAH A 
PATKO Axo orueiH Curs 1 lk.IVvi i loxtiKS 
— Pbmiox»;u« 

• > ruHi 

NAUAYANAUANI ORAIIi .ivji ooiuii 
1*E ri n os £ H <— li K • \'i *x n *. X r .< , 

Arr {tX •i .X h |kj. 

/'*<* • nf.Mii . ut,' ‘f lU 1 4 , • ~hul.l-'t'n 
4Vf^,M’nUfOti:r fw tif ON f,i 

ttkf-*, ■rArT*,*!' 

.An aj^I'IkiMI'M* bir <«f n •(••cit'C hy 

*ouu* !•£ I In* U*|.'«il l«’|UV»'’iilHiivv» oT u 

i« nitvrcil i*y J .SixlHc 1?*;’ nf {li<* 

Act mimJ •mm** IiMiiiuiiMii in tiiuiir of 

ull tin* li**«'«l rrJilVM'Otmu**** even liioltifli it tiotf* 
uwt |>ur|»»rf W 1"* MU Wliair of all. 

iVktion, under aenioii U'** of Act IX of 
18 p 7, preying (he High Court to revl.^e (ho 
onier of the CouKof the IVinripal District 
Miiiirif of lierhampore, in Kxevulioo I’ciition 
No. 296 of 1914. 

51 r. T. R<ima tor (lio Rcti* 

tioners. 

5(r. 1. A". Sfintv'im for Mr. 

C. S. I C'* Wart Of V or, f«ir the liesii'nideMtH, 

JC DOM ENT- — The mily point for determi- 
nation is whether, an applicuhon hy s<»inc of 
the decree* holder's legnJ r«preMi*nUtiAci4 nut 
porporting to bo on behalf of tlio other legal 
repranenUtives sIko ia safiicient to save limi- 
tation. 

No authority ha.s bean cited to show that 
aneb an applicHtion is not covered by the Ex- 
planation 1 of Article lc2 of the Liraitnlirm 
Act. Tbe mere fact that the Coart wonld 
have raqoi red the pec»Dn*4 applying to give 
security for the shares of the other legal 
rapresantatives, will not make an application 
ooa oot falling under elauaea 5 and 6. So 
far as defendants aro coticerued U'lmanui 
Sewak StMpk V. Hingu Lfil (1) decides tbut 

(I) 9 A. ol7. 
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AH application for ezecation A|?aiost one of 
several legal represenUttvea sayes Hmitation 
and there ta no reason why the same role 
ahuuM not Apply when one of the plaintiff's 
representatives applies for esecotion. Pom' 
nnmpilath Prtrapravon Kuikath Haii v. 
Ponnamp/iafh rnrnproran Botroifi Hajt (2), 
Chtitiar v. Alao'^ppo Chetfy 
(3) and Shih Chunder Da*i v. Raw Chnitder 
PtMhlar ^4) are in point. 

The District ^funsif is right in holding 
that the applicHtion is not barred. 

1 diamitts the petition with costs. 

PHRiPH disiniued. 

(2) 3 M. 7fl. 

<9; 30 >r 269: 2 M. L. T. 190. 

<4> lU W. R. 211. 


MADRAS HJQH COURT. 

Secorp Cirii. Appsal Mo. 2778 or 1913. 
September 22, 1915. 

— Justice Sir William Ay ling, Kr., 
And Mr. Justice Seshagiri Aiyer. 
DUJA BHANDARY axpotubrs— 

Pi AIATI FPS— •ApPBLLAMtS 


vertut 

VKNKU BHANDARl anp others^ 

D E F8 N PA RTS— R CSPOM PC :k TS. 

Afd/dtnr of landro nift tfordi 

f>f comrvaHft fa thUiirfH AkoainU iaUreM ~ 
Msltltalspiksapy* 

Wbero a liiisbonil made a perqitneat )ea»c of Jiu 
>)K^ertic$ to Ine wife, tbo deed cvataiBing n.i 
word* coB^yymg the eatate to (he cUiWrvn, ami the 
wife exeeuteil o deed of giFt id rei]>eet of the 
major port ion of theie proper! tea iufarourof brr 
(WO Jaugblcra. ono of whom aottf of ihe pm. 

l)«rtioa wlikU fell to her share (o a (bird partv- and 
a suit wea brought by the daogbten* chlWreo for a 
de«iara(iuii (hat tbo alienodou war not bjndinv 
OD tbeio: * 

Ueld, (J) that tlie donor mtoiMled lo oire 
obaoluto eatsto to his wife* [p. col g | 

W thM tbegif. b7 .1,0 -if, i. h« a.UKbto„ 
coufe^cd .0 .l^lolo ngbt oa .he, .uS 

Afflh/fpmjiKi v, Bi/U St*u^ ‘ii i ^ 

Cae, 649: 29 Al. L. J. m, faJWd ^ 

ganhacAa tfwna t. Tain ^ 

2K.L.J. tiH; ilackikondi i»arfea« V® ***-^*‘ 
2Aa-urtI Ifee^Aa rttiul CAoii^m r 

e. ForeirofoDlaRdi Kuaki Potker 


Second appeal against tbo decree of tbe 
Court of the Subordinate Judge of South 
Oanam, in Appeal Suit No. 515 of 1912, 
preferred against that of the Court 
of the District Munsif of Karkal, in Original 
Suit No. 317 of 1911. 

Mr. P. Sitfimma Rao, for the Appellants. 

Mr. K. V. Adi^a, for the liespondente. 

JUDGMENT.— E^efendants Noe. 1 and 2 
an the daughters of one Kocha. Plaintiffs 
Noe. 1 ti) 4 are lat defendant'e children, 5th 
plaintiff and 3rd defendant are the children 
of the 2nd defendant. In March 1875. 
Kochn*a husband gave a permanent l«*ase of 
the properties in dispute to his wife. Kocha, 
in her tom, eseculed a deed of gift in 
respect of the major portion of these 
properties in favour of her two daughters, 
the lat and 2nd defendants. Jn 1910, the 
2nd defendant (lolU some of the properties 
which fell to her share to the 4th defend* 
ant- The present auit is f:>r a declaratioo 
thaiathe alienation fa not binding oa the 
plaintiffs. 

^^e think the Subordinate Judge is 
right, but not for the reasons given by 
him. The argooent of the learned Vakil 
for the appellants is that the gift to Koeha 
by her husband is as piUKr'tbukatani 
property and that the 2nd defendant has 
tto right to alienate it. Reliance was 
placed on fTNiiAac^a l/nma v. Kutfi Mauttui 
i/tf>re(l) and on the recent Pall Bench 
decision in Parkum Maranitiaik 

Tkanieil Moot ha C'Ac/fiflin VeelHl Ohakkam 
KoKnan v. I «raynfa«A:nnd* Kttnhi PokW (2). 

It IS conceded that when Kahibit I wM 
executed, the defendants Noi. 1 and 2 were 
in existence, yet tbe gift is not made hy 
the father to his wife and children alchoogli 
the words used are mokkatapaaupifti, There 
are no words conveying the estate to tbe 
ehddren. In Exhibit U, Koc ho deals with 
the properties as her self*acqoieicioM. D » . 
clear to oar in>nd that the donor, under these . 
cxrcu instances, intended Co give an absolute j 
Mtote to Ilia wife, in ynrasamma Iltgadthi v* J 
Bttla Ko$n Pnjari (3), ^ similar ai/t was cob* 1 
straed as conferring an abAoluCe right on tbe d 

donee. The words (.Mnfhanaparantpariah) >0 ■ 

0) 16 Al. 201; 2 AI. L J 2S6 4 

(2) 90 lad. Cm. 755s 19 if. L T. 2%; 29 M. h J. I 

(3) 91 Inil. Ca«. 549f 2 $ M, L. J. 687. I 


moiAtr c^Bs. 


^ol xxtt] 

HCRID 9, Ki3UI4. 

ibe docnm^ot ia ibai case were appropriate* 
as tbe dooee was a male, and hia heirs, in the 
abaaaee of a testamentarj disposition, would 
not be his obildren. In the present case, the 
dooee beio^ a female, is the proper 

word to denote tbe coarse of devolution, 
We see no reason to extend the principle 
of tbe Fall Bench decisum to this case. 

The eecond appeal is dismissed with 
costs. 


COURT OP THIC BOARD OK RBVENUB, 
UKITED PROVlNCBsj. 

Rivckve Prmios No. 6 ok 1914-15 ok 
AlUUAIiAP DfSTRlCT. 

August 11. 1915. 

Preteni-. — Mr. Holms. 8. M., aud 
Mr. Campbell, J. M. 

MURID— DsKs VP ANT — Ar'Kaua? r 

i'ersus 

Miaammat BAS HI A — PuiVTiKK — 
ResroNPSNT. 

^ y. P. Uitd Stertnut A<t {Ut of lOOi), 4 {U\ 

W). it'), <c)— 'Sir/ ttituHiHf tf 
A Qiere mord of certain plot* na «<> in 
b not sufBeiODt to bring eheni utiUer ibi* cntr}f«*ry 
of olauM (bj of uctiesi 4 (11), which nN)uiic» (Iw 
oiteblithment of village custom. 

Second appeal from the order of the 
Commissioner of Alinbalad Division, dated 
tbe 24tK September 1914, reversine that 
of the Aseietant Collector, Allahabad Uistriet. 
>0 a case of ejectment under section 5$ of 
Act III of 1901. 

JUDGMENT. 

S. August bth, 1915.)- The 

^Mder for the appellant was nnable to 
*bovme a nj evidence to support hie contention 
of fact and in fact was inclined to agi^ee that it 
wrong. I6nd, however, that (he pafreor* in 

^e connected case, Afmammat Kethta v.^^otir, 
•tsted that plots Nos. 1809 and 2117 were 
Jl^rded in the |N 2 fft of Kam Sewak as WW* 
wAf of two years in 1282 tW». The Coni mis* 
ttoner, however, noted that no terms of ycat> 
given. The appellant says that tliis ap- 
9®al does not tnm on this point at all eo it is 
^neceasary tc clear op tbe discrepancy. Res* 
Mdent bases her claim merely on clause 
of the definition of tir and supports 


8'm 

IQPPCrSAHl teODt O, VBNKATAtASSdUI .VUUiL. 

thr Comiuissiorier's finding for this reason. 
We have gotthen that Rica Sc'vak cultivato<l 
this land khfftk<ti\f in 12S2 FttsU for two 
years and there n no evidence that be calti* 
vated for longer. Plot No. t$9i> uas cultivated 
by vW*mi<iii 1280 and 12>7.niid plot No, 2 17 
by ill 12^5. I2;0. 1292 and 12 '3, 

the year of partitimi. At partition thrive two 
plots were recon led as */>•. nltl.oiigli they 
certainly did not full under the ileHihtion of 
sfV ill clauses (o)und(^) of !«evtioii 1 (11) 
of the l^nd Revenue Act. I am unable (n 
accept the view that the niei'o lemnl as »iV in 
partition is sufficient to bring land under the 
category of clause (f'). vOucIi leiiuires (he 
establishment of village cusbim. 

I would, therefore, sot aside theoidorof the 
Commissioner ami restore that of the Aseietunt 
Collector, respoiHlent bearing costa through* 
out. 

Cigrri Lt, J. M.— 1 ugrev. 

iilloirkit. 


MADRAS HIGH COURT, 

ArfCAt No. 2:>2 ok 1911. 

September 10, 1915. 

P/Yseaf:— Sir John Wallis, Kr.. Chief Justice, 
and Ur. Justice Seshngiri Aiyar. 

KUPPUSAMI REUin— PiAiK'fiKK— 
ArrsuANT 
iro«u< 

VENKATALAKSHMl AM.MAL anm 

ANOtHCK — OcKeiNDANTS— URSPOaUENTS. 
fimJn AjiSndiasMr JIuUHku/M.rfi— 

PhyttrmI rirfnf.'jr eW »/ rhiUl. nev^i’ttif 

Anieng g*«*f iJic Cfx|“wpul «Mjvrry und aocoii 
tunce rrf Clic child ia llir raMnalul |Ntrl t>( 
adaption in tliv rorin. Au nchml adoptii.n 

•okly in puraiMncc of u pivriou^ly imn)lfc<><fr<l intn). 
(ion or a previnaa |•rvtui»c nsnU*. mil rnongh. ' [•. 

b 56 ,c*»l 

IVMliTfA V. .VatAN./.4. 7 M. fflfbbiUllfflK V, 

gHUnwoMf. il >f. 407 . rcfc-mnl in. 

g/*o»Ar<^/A <iAo»' V. 7 C. L. K. 

SJd* 7 1. A. 750; OC. 3s1i 3 HUiimc L. R. 2;l|i 4 Haiv P. 
0 J. ;&J:3 Sulh. I* C. 4 RIK; 4 Ii.U, Jnr. SWi 
ifukfrjiv. Aia/Ae (?Aaiiilcr g'.y, 10 I. A. 10 1 ; JO 0. 
492, followed. 

Appeal agiiinst the deciuc of the Ihstvivt 
Court of Cbeuglcpul, in Original .Suit No. 
56 of 1912. 

FACTS. — lu one suit the plaintiff cluiroed 
as legatee under a Will esecuted by one Sami 
Reddiand in tbe other suit he claimed as the 
revereioner of Sami Reddi on (be ground that 
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suppmui nept>i r. iMXAt. 


Cldl5 


adoption of the 2nd defendant , the aon of 
Ramakmhnnn an orpHan> vaa inTalid in law. 
The Judge upheld the Willand decreed 

the Hiet suit, but he dismissed the second suit 
on the ground that (he adoption was valid. 
The present appeal is against the decree. 

Mr. If. Hh/iiitigopacftnriar (with him 51 r. 
A. Krishnaswami for the Appellant.-^ 

In this ca.se it is clear that the adoption 
was in puiauance of a previons promise made 
to the adopted boy's father. In T&nk<t/a v. 
Snbhadra (1) and Sul^nf<fif»r v. SHU*Ai»mut 
(2) an adoption in pursuance of previous 
promise was held to be valid. When once 
the view that an inchoate adoption can be 
perfected years after by the performance 
of the religious ceremony is held to 
be valid, there cannot be any decree* of 
incompleteness. In thin case, the prr'mise h.sd 
been made to the father, and ihe doKu hvmam 
WAS only performed snhsetiaently. 

Mr. 'i'. StirasiiiJin for the Re- 

spond# nt.«*T he decisions in Sfi’tiJiiu/tfk Ohme 

V. KrtihHomnJfri Da$i (3) and IfiWsHur 
Mukerji v. Ardfia ChamUr Roy (f) clearly 
show that there Diu»t be sn actual giving and 
taking of the boy to be adopted. It is not 
enougli that there should be a oianifestatioii 
of a mere intention or promise. If ihi.s view 
were npheld, it would lead to dangerous 
consequences, There must be an actual giving 
and taking. 

JUDGMKNT. 

Srsksuiki Aiyak, .1. — ill the cuiinectvd 
Appeal Ko. Ill of 1014 we came to the 
coQclosioD that the Wills set up hy the 
plaintiff and the defendants were not proved. 
Tbe farther question arises for decision in 
this appeal whether the adoption of the 2iid 
defendant is valid and whether the gift 
evidenced by Kshibit VI in Uts favour 
is binding on tbe revel’s ioners beyond (be 
life -time. 


The parties are Swdro^and the adopted l>»)y 
was an orphan at the time of the adoption 
There is DO dispute as to the factum of the 
adoption. The District Judge was of opinion 
that ihe father of the adopted boy, Rama 
krisbua Redd i, himself gave tbe boy to tb* 

and 

(2) 21 U. 4$7. 

^ «) 60.Ml57C.L.B.a!3,7i. A aSft a cu 
(4) 19 C. 452, 19 i. A, 101. 


hat tbe actual adoption mode by the widow 
of Sami Reddi ID years later was valid. He 
relied on lenA-sIa v. Suhh<ulra (1) and 
SnUKirat/tf v. (*2). In the 

Hrst place, tbe evidence regarding the 
pliysic.al handing over by Ramskrishna 
Reddi and the acceptance by Sami Reddi 
is not SJ*tisfac(ory. Mr. Srirangachariar 
gives no independeiii evidence, but speaks 
to what he heard Sami Reddi say as to 
what Ramakrishna Reddi told him. This 
proves very little. Moreover, Exhibit 1 
makes it clear beyond all doubt that no 
giving (o<,k place when Sami Reddi was 
alive. Even accepting all that has been 
deposed to, aiiil regarding Exhibit XI (a) 
as expressing a preference by the deceased 
in favour of the Adoption of one of the 
son* of KainAkH.shiia Reddi, the actasi 
adoption solely in pursuance of a manifested 
inteii‘i<m will not lio valid. The Judicial 
ConiDiillee hel<l in Soffiinafh 0fu>4! v. 
Kritiintuun^ri Dnti (3) that among 
$»drnt '(he corporeal delivery and 

a^^eptance of (he child. is the 

essential part of adoption in the dctlaka 
form". Jri (he cosa before the Privy 
Cnuhcil, the correspondence that passed 
between (he parties showed that one party 
offered ami the otlier party accepted the 
boy, There was t)o physical delivery or 
accepUnce. Their l*ordships held that 
this proper contract was of no avail. This 
view has l)een affirmed in Biwicar Muktryi 
V. Anihii C/inmler Ret/ (4). In (he present 
^se, ^Atui Reddi at leant made a promise 
by word vf mouth that he would adopt one 
of the sons of his dying brother. WK 
Krishnaswami Aiynr wants us to extend 
t ie analogy of IVniu/Q v. Sulhadm (1) to 
this case. His argument is that there 
cannot he different degrees of incomplets* 
ness and if one form of inchoate adoptiou 
can be perfected years after by tbs 
I^rformance of the religious ceremonies 
the manifestation ©fan intention to adopt 
a particular boy can be regarded as a 
wp in furtherance of tbe actual adoptio®' 
Unkafa Y. Subhadra (1) decided that ^ 
the giving and Uking had taken pl*®^ 
the daita Aomam can be perform®® 
aubeequently. Tlib view may load to 
wmplicatione. It jg not dear whether 
during this period of suspense, the ^ 

*8 to be regarded ag belonging to 
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PWAK BiSADUft SIKOH 9. ABDI73 $AlAM. 

batorAl 9r ^opiive Hmily. BsU(e$ might 
hU ID. Is he to hftve a share in either, 
is both or nose of the estates belonging 
to the two parties? If the pEiysical set 
of deliTory is part of the same transact ion 
of the ii<dta horn am, although some little 
time may intervene between the two 
cereDOsieSi the one act cao be regei'ded as 
Bupplsmeating the other. Assoming. 

however, Venkata v. 8MaJra (1) to l>e 
Wrrectly decided, as to which It is not 
BSCesssry to express a definite opinion 
DOW. we are sot prepared to extend it 
to the case of Swdre adoptions. The 
idopkion moat be declared invalid. From 
what hte been stated in the connected 
hppeal, it follows that the gift deed 
(Exhibit VI) ie not binding on the plaintiff 
beyond the life* time of the 1st defeiMlant. 
The appeal most be allowed a ikI the suit 
decreed with costs throughout. 

C. J, — 1 quite agree and 
wul only add that I attach very little 
Importaoce indeed to the oral evidence as 
I® a conversation which took place some 
«ve»teen or eighteen years berr>re between 
^mi Reddi and hie brother Ramakrishna. 
fcmi Reddi at that time was married, but 
nJS Barriege had not been consanranted 
and though hie horoacope may have 
PJWibly aUted that he was not going 
^ nave children, I do not think that 
niemifb in horoscopes would have been 
•wn as to induce him to make a definite 
^wise to take one of these boye in 
“option. I think that at most what 
Wssed amounted to so more than this, that 
oe promised that if he had occasion to 
®eke an adoption, he would give preference 
to one of the sons of Kamakrisbna Reddi. 

for this reason also I think 
oat the appeal mast be allowed and the so it 
wreed with coets tbronghoot. 

Appeal alloiced; Svit decreeti. 


COURT OF TITK HOARD OF REVENUE 
UNITED PROVINCES 
Rlv£xci Pbiitios No. 1 or I&U.I 5 of 
Ai.lahakau I)i.«TK;cr. 

August :id, 

Prc*c)i#;— Mr. Holms, S. M, nud 
Mr. Campliell. J, M. 

Rah PARTAH llAHAUURSlNGfJ— 

L)e rt X UA XT— A rre LLA X T 


vfrsH4 

AEDUS) S.\LAM axu oraaa.^— pi.AtsTiffa— 

Rfi'-roKURxi V, 

.Hy,.! f. //./Hsiii, . 

,. Im .-g I titr—. 1 . Y VI. ... I, f /, 

In a suic for flio iil.odcil 

th:i( Iw ««. !!•« ppoj,rlinor..f ilu> rt^W* U, «li«niitp or 
in IW nUiTiinm'c HmC In' hA«l hi k*A».r ix'tinhrd oecn. 
pancy rivliiii. Tiu* Oirl o| lir-r \u>t»i,c(‘ Mij a on in it 
I hi* |ir»|»ri.r*rj‘ rlrlir 1 >mi UMrliur tli.. had 

«H.vn)«.iiuy llti' plnhififf Tbrrti*. 
fiMiilunr Tvii'Mlnii 1 li»t no a|i}k>aI lav In ilio 

CniamM.>i«>ii«<r. wh« hfUt iliai ui. f^untnnri o( proj>r|<'. 
Ury iUIp ha« in imuc fn a|i|>*Ml a^tl|<' iU>r<'>idAnt 

apja-nivH lMli*vi*M.n|ni.'mHr UnU’ .Vs-imamI Co||cclw‘a 
Hmliiitf, (hac rh* jirrt|*r».iiiry tUU- (niild nol l>o 
orged An«l tliAt I hi* A|>|vnl haj liofii tiled luloly 
no (he iHtini n( iHvn|Mni'y Icntirt*: '' 

Url‘1. (hnt Ai Ihc <U*friiilai.l vtnild not ap]M>Al 
1 m* c«>nl<l ni>t Ih* ^ald in Unvv in rho 

limling nf iIm* A«H)>iaiil roMixiop, nud. IlifixfniT. 
a r|ii.*«iM»n «f pr«prii«l iiy rirlv hi iistM* end 
(he a|ipciil lay (o (h<* L>i»trii’( JiirlL**'. '(> S.*A, j j 

Second appeal from the onler nf the Coro* 
reisaioner of the Allahabad Division, dated 
the 4^th June reversing thnt of the 

AasiAtant Collector, Allahabad District, in 
a case of ejectment. 

JUDGMENT. 

Hor.Ms, 8. M.— (.Ivpw#/ 25 , 1913.)— Section 

177 lays down that "in all suits in which a 
question of proprietary titlo has been in issue 
in the Court of first instance and is a 
matter in issue in the appear’, the appeal 
shall lie to the DiHtricI Judge from the 
decree. The question for decision is. what 
interpretation should be placed on the words 
'*end is a matter in issue in the appear*. In 
this particular case the Assistant Collector 
foood against the defendant's claim to be 
proprietor of the land in eoit for reasons 
which on the face of them seem to be good 
ones, but he found that the defendant was an 
occapancy tenant and dismissed the soit for 
ejectment. Against this the plaintiff appeal, 
ed to the Commissioner and the defendant 
had no opportunity of raising his claim to 
proprietary title before the Commissioner, for 
tbe Commisiicner held for reasons ivhich are 
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ICCUIVONI DISI t. PBlO&QKMO TCHAB HOlfDAt. 

not very clear, that be coaid oot raiee it, not 
observing apparently that ao appeal coaid 
only be against a decree and not againet 
a hading on an isolated iseae. Tbe appel- 
laot'a contentioQ U that wheo the qaestion 
ot pwprietary title ie a matter which was 
in issae before the Commissioner when he 
heard the appeal, section 177 (e) applies, 
and that immediately (he question was raised 
before the Commissioner he shoald stop 
farther ptoceediogs and re torn the appeal to 
be died before the District Judge. This 
it rather a carioo'i contention and would 
lead to a good many inconvenient resolts, one 
of which might be that when the respondent 
found all the otb«r points in the case had 
been decided against him he woold then raise 
the question of proprietary title and get the 
case sent to the Dietrict Jadge, who wonid then 
have Co go afresh into all the points which 
the Commiastoner bad practically decided. 
The other side urge that the words mean 
that the question of proprietary title mast 
be a matter in issue iu the grounds of appeal, 
aud boHea this interpretation ou the argu- 
ment that obviously the forum should be with 
out doabt before the memorandum of appeal 
is filed. 

The latter interpretation has the andoabted 
anomaly of allowing the District Judge to 
decide a considerable number of appeals in 
which the question of proprietary title is in 
issue and leaving a considerable number 
of appeals in which the question 
is really in issue to be decided by 
the Commiasioner. Xo decision of tbe 
High Court or of the Board can be found 
OD the question for deeistou before me. Look* 
log at the undonbtedinUQtiooof tbe Act that 
qaestioos of proprietary title shoald be 
decided on appeal by the District Judge 
and not by tbe Commissioner, 1 accept the 
appellant's contention, aud would set aside 
tbe order of the Commissioner aud direct 
that he return the memorandum of appeal to 
tbe appellant before him to be presented to 
District Judge. Coste to follow the 
event. 

OaursHLUi J. hi.— 1 have discussed (bU 
case with my oolleagne and agree with his 
finding. 

Appeal aliviced. 
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CALCUTTA HIGH COURT. 

Kolb Xisi Xo. 1121 or l9l4. 

April 16, 1915. 

Preeenit — Mr. Justice Chapman and 
Mr. Justice Newbonld. 
^nWnCCHAMONl DASI — 
Patirto.vBR 

versM 

PROSUXXO KUMAR MOXDALahootubss 
— Opposits Paktp. 

S*t«itpef - HuU eo’Hprami^ed^Sale •Apptiealirn te 

$Hit, if «a/» urgt tefUnp 

titifif «/ mte entirtif. 

A psriy who vnters into a compromise Is not 
estopped from rontoading (hat a oaie In (he so it, if 
*c( asido at tko initABcc of aooihor party, should bo 
sot aside in its entirety. 

Role against the order of the Oisiriot 
Judge of 24.PsrgannahN. 

Balm H>ireuUra Ktiehnn Sarbadfiicurf/, for 
the Petitioner. 

Babus S<trat Chundi'a Rop Cfmwdkurp and 
DhiHgHifra Kruhna Poy, for the Opposite 
Party. 

JUDGMENT.— We ajo not satisfied that 
any qoestion of the exercise of jnriediotioo 
illegally or with material irregularity arises 
in this case. But it is Hsid that Prosunno 
having entered into a compiomise it was 
f>ot open to him to file a cross-appeal. It 
jmsnot conUnded apparently before the 
l^stricl Judge that Prosunno was cstoppsd. 
We do not think that he was estopped 
from taking the argument which was accept* 
«d by the District Judge, namely, that if tbe 
wle IS set aside at all it maivt be set aside io 
ita entirety.' 

The Rule is discharged with costs, bearing 
fee one gold moitur. 

diKhar^ed. 
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OOUItT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

R8T8HD6 Fbtition No. 33 OP 1912-1.3 OP 
Allahabad District. 

December 3, 1913. 

Present : — Mr. BaiMie, S. M. 
2fwantma< AMIR.UN-NISSA — ’DbPLSDANf 

— A PPSLLANT 
versut 

Rai fahaHurlala RAM CHAIIAN DAS 

AND OTABR8 — PCAl.STlPP — Ke>1'OXDlXl.«. 

CM Pwf<\urc ViftJt (.Jri V of Win), it. Vt. .. It, 
0./IA r. 1— i'/rrjiif.— 

—PisitU •/ wlirf— Jtfra Tcaan<u Aef Ut w' IWI), 

A («). 

A vleint •i|tiiei2 by tbo KUthonspil of ili«' 

it volid iu luw unIcM U is »bown rlml ihc 
•nit fall not boeo uia(itu(«<l with tbcapi*r«>^«l of 
(bo plaintiff. 

ifobobiV Pnitnd v. SAnA H'/iAiif .If-w, A. \V. N. 
(ISO I) 161, (list iu('ui» lied. 

Second appeal from (lie ordera of (be 
Com m iaeione r, Alla ha bn d Die is ion . tia leu (he 
lOtb Jone 1913, reserving tlmf of the 
AesieUnt Collector, Allahabad Dialnct. iit 
i caee of ejectment. 

FACTS.— The I ait wae for the ejecl.neJit 
« the appellant. One of her ohjeclione 
e?M that the plaint wee defective ae it 
*ae not aigoed by the plaintiff at required 
hy the Code of Civil Procedure. She 
referred to eection 51 of the old Civil 
Procedure Code, pre tent Order VI, role 1 1. 
For plaintiff reliance wee placed on Order 
Uf, role 1, and clause (c) of eection of 
the Tenancy Act for the propneition that (bo 
plaint eigaed by a recognised agent tvas 
valid. The Aesiataut Collector held that 
60 agent js allowed to sign the plaint 
only when the plaint iff ia unable to do so 
for iaScient caoee, L<lfeAa6(> /*rasatl v Shah 
Wahid Alam {( ).] 

The Commiesione* held that the Asniitant 
Collector was under no obligation to satisfy 
ainaelf as to the reason why it was not 
BjSDed by plaintiff himself ; that the fact 
»6i it was not so signpd predicated the 
exiatence of adequate rea.ion u:., sbsence 
O' other good ctuae and the AssiMant 
Collector was not required to call f<»r proof 
^ each things ; and that the Board's rule 
® in Circular No. 24 11, Part U, authorised 
agei.t, bolding a power*of -attorney, to 

iign. 

U) A. W. N. (Ifipl) 1S2. 


JUDGMENT,— I entirely agree with (Ijc 
COR iimssioiier in this case. The piovisions 
of rule 1 4, Order VI, that a plaint should bo 
signed by the party are subject to the pro- 
visions of Onler III. rule 1. which allow 
any act require 1 hy Un* to be done by a 
p.aHy to be done by the authorised ngent 
of that p;irty. There was in niy opinion 
no reos<m whatsoever why the Court should 

in (Ins case have required the personal 
signature of the plaintill Inm^^elf. The 
ruling by .Mr. Justice Kno.s, Mahaiir 
Pramtl SM IMiU Alaut (1), refers to 
a case in wliicli (he plaintiff himself had 
no knotvledge of the institutiuri of the suit, 
and does not appear to me to l>e lelcvant 
to the present ctse in which there is no 
reason whatsoever to doubt that the suit has 
been instituted with the approval of the 
actual plaintiff. 

1 de7liue to intorfei'e with the Com* 
musiouer's order. The appeal is dismissed 
will) costs on appellant. 

Apixai 


ca!j:utta high court. 

RCLi: Kisx No. 339 or 1914. 
December 3, 19l5. 

Pretent: — Mr. Justice Richardson and 
Mr. Justice Hoe. 

8A1LAISALA DE61 and otvbrs 
— DsCR66*1I0LD6R9 — PETITION BHS 
versus 

NIUTTA GOPAL SEN PODDAR ANPoruAKe 
— Jirc»nufi)(r-DBnTi>RS — O ppositc Paktv. 
c*>rf pfP<9^Hrr Ms Uef »* of IKW;. 0. XXI . r. 
HO— Sets omdrr re/it-riftrrt—IfoM-Irm/i^snrbU oecufianc^ 
fioidtHf, mter/ffepst <•/, f4sfit sf, to setom/t Mtlc—' II'Aom 
I'tifc^sfs ere ef^feJ the mlef* Mrcaifly of. 

A mortgagee of aa 00111*0 Qoi».(raii»forab]o oevu. 
fwiiey holding, who hoe purcliSMcl tlio holding in 
osccQlion of hit mortgage.deeroo, 14 a pcraoii 'VIium 
interoUe art •ffc'vtod by tbc mIo" of the holding in 
ctoculipa of a rcut.ilccivp, within tbc meaning of 
Onlcr XXI, rule UO of the Civil Procediiro Code, fOuA 
and as tech has a feoHn afeHcfi to apply nndor tliot 
rale to sot asiite tlie aelc. (p. Ml, ccJ. 2.3 

Tbo words of rule 90 ‘Vboso iateroste are uguotcil 
by (he mlo'* arc rory wulo. (p. 601, cot. 2-3 

^6duf AeAMn Serl'er r. Promode Sefier^ Ifutfa, 28 
lad. Caa. 162; 20 O. If . N. 40; 22 0. h. J. 106, distia. 

gulsbed. 

Rale agaiust the order of tbs District 
Judge of Daooa. dated the 18th May 1914, 
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'•ULAeAt.A tBItl r. KRirVA COML $tV PODMfi. 
in )i)«cellnneoni Appeal Suit No. 24 of 

1014. 

FACTS.— *Th9 UitHlimli in oserdtioii of ft 
rent decree pu* aptn ftuctio(i*SHle, Ar.occnpancy 
holding which non^tronsferaUle, nmt 

purchased it tbem^lves for •{?> oiity. 
Praviou!* to the ^ale, the Iioldinc' w:ia 

porebaaed by the i»orf?ftsrec of the holding 
in exccQtion of the niort?aj?e 'decree. Tl.e 
mortgagee • a ii c t ion • p ii rc h n ««r a pp I led u iider 
Order XXI, role IJO. Civil Rrocetlorc Code 
of PKiS, to aet ft*<ide the .sale on the ground 
of fraud and irregularity and AabsUntial 
(njory. The Manaif held that he had no 
to make the application. On 
appeal the Diatrict Judire held that he had 
a and on con.iideration of the 

evidence came to the ronduaion that the 
rent Male wa« at a gmiely inadenuale price 
due to fraud iind auppreaMion of aale pro- 
clamation by the landlorda decree* holders 
and aet a^ide the aale. He. however, did 
not come to any linding aa to the allegation 
of the mortgagee 'auction pnrehaaer that after 
Ilia purchase the laiidloi’d'*, by accepting 
rent and iafttni from him, rec4igiii«ed liira 
as a tenant and also on the qucAtim whe- 
ther the application under Oixler XXI, 
rule HO, waa barred by limitation. The 
landlords moved the High Court under 
section 115, Civil Procedure Code, 11K)S, 
and got a Rule. On the Rule coming on for 
hearing before N. R. Chatterjea and Roe, JJ., 
their Lordships remanded the caae to the 
District Judge for findings on the <iuea(ioii 
of limitation and the alleged recognition. 
The Diatriet Judge found that limitation 
was aaved by the operation of aecliun 18 
of the Limitation Act aa the decree •holders 
by their fraud concealed the aale from the 

mortgagee and that the mortgagee'fluction* 

purchaser had never been recogriise<l by 
the landlords. After the return of these 
findings, the Rule again came on hearing 
before Mr. Justice Richardson and Mr 
'Jiistice Hoe. i 

Babu Romeih Chandra Sen, for tlie p*tj. ' 

tioners.— The “ortgagee-auet ion -purchaser 

has BO ieritf ffonrfi aa his purcha.^ Ja « . 
v,lid th. l«,.dlord,. The landbrfs ‘ 

eouid eject bim at any moiuent If thia 

w‘ “■» J»odIorde might 

**!!« ‘ •“ v*®' ‘he mortgegee > 

Mrt.ou^.weJ,.«r »mi |„ hn” , 


C191S 

• 

ajiswer to the suit. He acquired no interest 
in the holding a« against the landlords and, 
therefore, he line no locus standi to make an 
application to aet aside the sale. The cases 
repi*rte<l as Atufwf Ilahinan Sarkar v. Vromode 
fU^ltanj i*HUa (1), Veno Katk Dry Sarkar v. 
hah Knutar Roy (2) and Piosunno Knmar 
lliitJar V. Rdititt Cknrn kfondal (3) support 
my csuitention. 

R:< iiAai>'*oy, J.— The case reported as 
AMnl Rfihmnn Sarkar v. Pminads Dehary 
Raff a ( 1 ) is clearly diAtinguishaUe — there 
the question was a$ to the /< vk< ffatidi of a 
transferee of a non-tranaferable occupancy 
holding to make an application under Order 
XX (.rule ^9. The words of rule 90 are 
very wide. How could it be aaid that the 
mortgagees i»lere>ts were not affected by 
the rent sate when he was entitled to the 
balance of the s^ale-pmceeJs after satisfaction 
of the rent decree?! 

4.. IfaMrrh Chon.lra Ssn.^The word 

interests * in rule 90 means interest in the 
property sold. The mortgagee has no 
vnlul interest in the occupancy holding at 
against the landlord. The word “ioteroafs*' 
m role 90 has been construed by Mr. 
Justice ilookherjee in doyendra Xatk CAorter- 
.;ee V. JfrisMrtf/m AVA (7Aw (4) and also in 
a Niadras case, AafAiVesoii ChHtiar v RaiM> 
sairmy ChftO’ar (5). 

Habu Brojendra Xath CfiatUrjre (with 
Babu /fire; Man Mosnmdar), for the 
Opposite Party, contended that apart from 
tNe question of Und or jurisdiction, the 
application of the petitioner ought not te 
succeed in a case like this. It had been 
found by the lower Appellate Court that 
the landlords by means of fraud arf 
sopprej<iioij proclamation purchased 

joc holding at one-twentieth of its price. 

In a ca«e like this the decree-holder ceoM 
not invoke the extraordinary jurisdiction of 
the High Court under section 115, Civil 
Kroc«lure Co<le. The powers of the High 
t-OQrt under that section are to be exercised 
to prevent injustice and not to perpetaats 

^(1) 2s lull. Cm, 182; 38 C. L. J. lOSj 20 0. W. K- 
(2) t» lull. c«». me. 

J C. W. N. 652. , - 

Ky U JikI. Cas. GGS; 17 C. W. X. W at p. Oh 
h. J. ,>0^. ^ 

X ^ ^ ^ 
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OiNGi CBARAM 9. VAXCH! PRASAD. 

lojnstioe. Af&in thd Distrirt iliil 

Bo( fftil to oiorciae a jarijutiction wUirh 
ww VMtod in him, nor did he exercise 
his jorudiotion illesailyor with ninti.*rial 
frregultrity in ho)dii)g that the opposite 
party had a Ueiu stantli. At best lie com< 
mitM an error ol Uw. The woi'd 
intareete** ia rnU 90 baa oot tlie restrict* 
ed Deaaiog oontanded for by the other 
aide, aa the preceding sentence shnwe— a 
pewD entitled to share in rateable di<tri* 
hatioD of asaets'* may not have any iiitere«t 
lathe property sold Referred to Ah Inf 
Ao&AMin Sarhar v. PromoiU Dehartf Ditffa (1). 

JUDGMENT.-. This is a aule calling 
QpoQ the oppoaite party to show cause why 
the order of the Dietrict Judge of IIacca, 
dated tbe 18th May 19 U. ahould not l>e 
aat aaide. The matter arises out of the 
H)e of a holding at the iii»tance of the 
landlords in execution of a decree for 
aneara of rent. The holding had previously 
been told by a mortgagee of the original 
tenant in execution of a decree on the 
Qortgage and purohoeed by the cnortgagee 
f» the sQui of Rs. 400. At the sale at 
the land lord 'e instance, the holding was 
porobaasd by the landloHs for the snm of 
Rs. 38 only. The mortgagee then applied 
andep Order XXI, role DO, Civil Troce- 
dnre Code, to have the sale set aside on the 
^ood of material irregularity and fraud 
ID ooaducting the sate. The Court nf Brst 
stance held that the mortgagee had no 
ttandi to make auoh an application 
JM, for that and other reasons, dismUaed 
•W application. On appeal, the learnod 
Uistriot Judge held, on the contrary, that 
•he mortgagee wea entitled to make the 
Wplieation and, on the merits, he set aside 
we sale. tVe are asked to set aside tlie 
otUBs of the District dudgeon the groxntd 
hat he had np joriadiotion to make it, the 
J^*3agse not being a person entitled to 
^ “fider the rule referred to. It 
.^1*1“ he mentioned that the sale in lx»th 
stanoeB was the sale of an entire holding. 
De question at issue depends on the 
juwuxug to be Attached to the words 
. 5^® interests are affected by the sale’* 
Older XXr, role 90. Our attention 
^ mviled by the learned Ple.ider for the 
WHioaers (the landlords) to the ruling of 
ft L the case of 

V, Pr^nufde Beharx> Dnlta (1). In 


that cft*c(*, it held (llie case arose in 

Kasteni llengaO that tin* purchaser in 
cxociition iif a mortgage ilecroo of an 
OMtirp nnn.liauvferable occiipanoy holding 
wa< ir»t int to appJj' under Order 

XXI. rule Si>. Civil Procedure Cotie. to set 
anide iniilc'C Hint rule u «ub^equcht evti'*utinii 
*«ih* held in executiim td u rent -decree in 
wlihdi the inudloid himself had purchased 
the property. The Ihm gunge nf rule sy is, 
however, n it the same as the langungu of 
rule 90. The woixli of rule VI “wlinse 
inlereHts nre affectcil by the sale'* are very 
wide And, in unr opinion, jt Is iiiipo^xible 
to «iy that the nrn’tg.igee in the present 
case does not come within the rule, ior one 
thing, he is intcre?(teU in the sale •proceeds and 
is clearly cntitlnl in any li.tlancc of the sate* 
pivweedK remaiiiiiig over after the landlord's 
dues have been satiHlled. It Meems to us 
that hia iutorevU were clearly affected by 
the »*\9 wJiich he Aeeks to h.ave set aside 
nml that the view Adopted by the learned 
District Judge i>( correct. That being so, 
the Rule must Iw iUerhargeil with costs. We 
assess the hearing fee at two gold mohur$. 

Ift'h •Jirrhatgfil. 


COURT OF TUB BOARD OK REVENUE. 

UNITKU PHOVIXCBii. 

Kxvsxcf Pamioy No. 10 or 1912-13 or 
CiuxroaA UistRicr, 

December 4. 1913. 

Prf$9Mt: — Mr. Baillie, S. M, 

UAXGA CHAKAX— DBraxOANr— 
AmtLAXT 

MAXGHl PRASAD A 2 CP orriAKS— Pi.sixrrm 
•^Rbspoxorsts. 

fi»n»s rfiftf nut 

iAyrev* ktm. vtiUJifg «/. 

An iirlcrof <gfclmvnr •galnsi a yv/ui'mm dofva«h 
am AgAiMU wliOftt ii<» relief »4S H^lrvd as he was 
sllrgc<l (o have tx* conasction niih the* Tend in 
disi»Hle, HOC tmd «*1>cn ihin rrrsun'a riglili hnvo 
iliH'shecl out and he hssbr*rn foimil io be a 
non.Accu^taticy lensot. (p. ^63. cel. J.} 

Second appeal from the order of the Com* 
ioi«sioner, Allahalxid, dated the 21st May 
1913, reversing that of the Assistant 
Collector of Cawppore District, in a case of 
ejectment. 
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VIHAL ^IKOU V. HAL 8IHOU. 

FACTS. — The entrjr in the papers of 1319 
Faffi in regard to the land in diepote was 
Ganga Cbaran, nnn*occQpancy ter*ant, twelve 
yeara, absconded (Jarar), new, one year, Ram 
Charan Brkfuuan. The gem {tutor broaght a 
suit against Ram Charanand Chainwa on the 
ground that they were his tenantS'iD-chief 
and that Ganga Charan had no eonuection 
with the land. He made Ganga Charan 
a pro fornw defendant but sooght no relief 
against him. Ganga Charan claimed oceo* 
pancy rights. The Court of Hrst inetance 
dismissed the suit on the ground that Ram 
Charan and Chain\va were the subdenants of 
Ganga Charan. 

Upon appeal the Commissioner eje«*ted 
Ganga Charan holding that he had not 
acquired occupancy rights. 

On appeal the Board passed the follow* 
ing 

JUDGMENT.— The only objection pressed 
in this case is of a technical character. It 
urges that the ejectment of Ganga Cbaran 
should not have been decreed in a euit in 
which the plaint dented that he had any 
connection with the land in question and 
alleged that Ram Charan and Chainwa, en« 
tered as sub-tenants of Ganga Charan, were 
really the tenants*in*chief. I cannot see that 
the fact that the plaint has been drawn up ii. 
this way hoe in any way iniurinusly afrecte<i 
Gangs Charan , who has been able to have 
his claim to occupancy rights considered on 
the merits. It is clear that he cannot have 
occupancy rights and that the decree for 
bis ejectment is in accordance with the 
law. 

The appeal is dismissed with costs on 
appellant. 

Appeal ditmtmd. 


PUNJAB CHIEF COURT. 
Seodkp Civil Asmal No. 1721 or I9ia 
October 29, 1914. 

Prerent:— Mr. Justice Obevis 
NXHAL SINGH-Pi.4xgTtrF:. 
ApPKLLa.ST 

uereui 

MAL SINGH— DersHDiw 


[ISIS 


etreer — for po»4e*»iort—Fomuion^ 

unfits c/, aU'ttcril pat^niort, 

in ab4<'ii€e of a special custom whereby a 
pmprL'iomn hold exclusive p.ssossjoo ofaportioa 
uf chp until its psrtitioD, he ie eatUled to 

jAiut Uil not cxcbiiivc pnesoeeion if he is ousted 
In' other prviprictors in (ho riUago. 

Second appeal from the decree of the Dis- 
trict Judge, Amritsar, dated the 9(h July 
1913, varying that ofithe Munsif, first Class, 
Tarn Taran, dated the 2Bth March 1919, 
decreeing the claim. 

Mr. Der< Dyof, for the Appellant. 

Mr. Fihnt Ckand Mehra, for the Respond- 
ent. 

JUDGMENT. — Plaintiff sued for posses- 
sion of the site in dispute, alleging that he 
was the owner and had been fc.reibly dispos- 
sessed by defendant aliout 1} years prior to 
suit. Defeikdaiit denied and alleged that 
he and not plaintiff was the owner. 

The first Court gave plaintiff a decree for 
|iosses.sion, but the learned District Judge 
on appeal held that the site was ihamilai 
drA, and reduced tlie decree to one of joint 
possession aUirg with the defendant. 

Before me it hes been admitted by Counsel 
on both sides that the site is ghamilat d$h, 
and that the parlies are both proprietors. 

Plaintiff's Counsel asks for a remand to 
proves aperia] custom whereby a proprietor 
can hold escluaive possession of sAumi'kif 
la»^. rJaintiff sued ou the allegation of 
wing the sole owner and 1 do not consider 
he is entitled to the remand new eaked for* 
Beside*, plaintiff is not seeking to hold 
possession, he is seeking to re-gain possession, 
and as this ts not a suit under the Specific 
Relief Act, he must show a supenor title io 
order to dispossess the defendant. He bss 
an equal title no doubt and be holds a decree 
for joint poeseseion. With that be most 
rest content. 

I dismiee the appeal, but I pass so order 
as to costa of this appeal, as both partis! 
falsely alleged 
begin with. 


exciuaive possession 

Appeal dismiget^ 
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1»WA1ISA V. HAZCK ilCSilW KUAN. 

COURT OP THE BOARD OP REVENUE, 
UNITED PROVINCES. 

RB7CM(rS PETITION No. 32 Of 1914*15 op 
Aalababad Dutpict. 

AogoAt 20, 1915. 

PtHtnl:- Mp. Holms, S. M., aikI 
Ur. Campbell, J. AI. 

DWARKA AKD OTHERS— Dependants— 
AppeiUHTs 


t«rsu$ 

Siitd NAZIR HUSAIN EHAN and others 
— pLirifTrpfs — R bsponocntj. 

iffrt TrtMfwv Act ill 0/ J900i **■ >9 
(c), i4(l)(0), )6S— Wrongful dUpcs$e»4if>n^^>g4tihi»g 
cf pM$«uio»—Limilntion. 

Isot^Ar (o AppJf tbA provjsiooA of action *9 
i«J of tbo T»iiAtie7 Act to a leoAnt wr(«jrfu|l 7 
diepoitosHcl, it it iiot D0ce«Mr7 ihot «ho pns»o«»ion 
ihonid hoTO boon rt^Rniocd irlthin tix montho. 


Sscood Bppsal from the order of the 
Conmiasiooer, A lie be bed Division, deted tlie 
16th Jenearp 1915, reversing that of 
the Assistenl CoDeetor, Allababed District, 
iD a case of ejectment. 

JUDGMENT. 

Holms, 8. 3r>f, 1915.)— In 

this eacA the Additional CommiMioner has 
come to a definite findisg (hat the 
■Ppellanta* predecessor wan out of poesension 
fcr a fear, that is to aay, for over ais 
months. Apart from this the remarks in 
Appeal No. 31 of 1914-1915* apply to this 
case also, but it is necessary to come to 
a deoiaioD on the point of law. On the 
whole I think the words “subject to the 
provisiona of this Act” in section 163 are 
against the respondents' contention iliat the 
^•gaining of possession mentioned in section 
13 (s) must be within six months. I 
donbt if it was ever intended that the 
tviTilegsB extendi noder section 1.1 (o) 
should be lean than those extended under 
••otiooe IS (i) and 13 (c). and the reason 
psficd was laid down in section 
Y (o) appears to be that two different 
cases have been treated therein 
aJtbongh it wonld have been better lad 
they been kept separate. In the case of 
•jcdment under a decree of a Court it 
** ^j®Pc®9ibU to say how long the appeal 
Will take and, therefore, no limit was laid 
dcwB. This is probably the reason wby 
hniit was laid down in the case of a 


BWw ». Xocir Rmm 
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RABID 7 API V. ALLAH BAB8$B ^ C0< 

tennot who has been wrongfully dispossessed 
and who afterwards re-gained possession 
of the land, and the different period laid 
down in section 14 (1) (o) supports this 
contention. 

I would set aside the order of the 
Additional Commissioner and restore that 
of the Assistant Collector, respondent paying 
costs throughout. 

OAMfBBLL, J. M.— 1 agree. 

Appert} nlfoKtd. 


PUNJAB CHIEF COURT, 

SecoMP CtTiL Acphal No. 26 or 1915, 
April 2(3, 1915. 

PrcecNt:— Mr. Jostico Leslie Jones. 

.SAHIB Z ADI— Dbse.v PANT— 
Arret, LAST 

nnn^ 

ALLAH BAKUSU A Co.— P uintipv^— 

KasPON DENTS, 

pNrfvf''‘'f‘ rf /?«»« nf Jufial 

9f IaIh A" '9^ i« it -If tin lilt' n, I •mir^tug 

hrt Jitil fifpl ftiHt'H*. tj rjflu/fot 

Tbcn* » no ru<.(om ihv ilnuKlitrr nfu 

Ksu of Jemal Pstci <4 Un»Z‘i l,slu Dncya, by 
rcB*oh of hi'r mnrnneo with lirr In si ronitn, 
csctwics her uihrr HrK i*ou»ifia fcotn succcaainn (o 
licr fatlicr'e cetate, fp. Rdf, cgl. 2.J 

Second appeal from the decree of (he 
District Judge, Multan, date<l (he 10th 
August 1914, reversing that of the Honorary 
Munsif, 3rd Class, Basan, Tehsil ilultan, 
dated the 18th of Janaary 1913, dismissing 
the claim. 

Mr. Bodr-uJ-diit, for the Appellant. 

Pundit Bal Mukaad Trikha, for (he Res* 

pondenia. 

JUDGMENT. — The (inesion in this case 
is whether the daughter of a Ban of the 
Jamal Patti of Mavta Laic Darya io the. 
Multan District who has married her first 
cousin, excludes her other first eonsins 
from the soccesaion to her father's 
estate. The instence on page XVI of Sir 
Charles Roe's Customary Law, in which the 
answer to qnaation 12 to the effect that 
daughters exclude collataials among 
Raue was taken from the Mamdasi Patti 
and other Rans, supported tbe contrary view. 
In an exactly paralled case, Further Appeal 
No. 89 of 1905, it was held by Lai Chandp 
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BAR] HAU r^RASAD 1*. MATA PRASAD. 

J.» tliat tlio spccia] cp^tom set ap on behalf 
of the deushUre was not established and 
Rlihough the fact of marriage arilh a coU 
lateral doea mt appear to have been specially 
considered, there is nothing in evidence now 
before rae which would induce me to take 
a contrary view. There ie bot one ioaUnce 
from Patti Jamal l)in, which can be said to 
support the case of (he appellant, and it is 
not possible to bold that the oNNy of proving 
a special custom has been discharged. 

The appeal is dismissed with costs. 

AppfnJ ditmisifil. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Rkvbnob PsTmos No. h or 1914*16 op 
Fatbkpcr D I strict. 

March ^2, 1916. 

Mr. Holms, 8. M. 

HARl HAR PRA8 AII— Paajntipp^ 
Appsluxt 

rtrsiw 

MATA PRASAD ARDOTHBKS^DsPtiPASnS^ 

ReSPORDBNTS. 

Ag>^ 7V**«?n«*v Arl {U o/ 1001 1, *. %ZSn<rft4{on^ 
n>fkl» iit/mtt 

— l>«arA of pnt icUKout hrin^Htigkl tfk^rtof 
olhtv to gtl «nhr* MiImg—8urti»-orgi»if. 

tVWro tw» i>or»on» aci|iiirr e«.|imprieUr7 

riglUs And MIC of them dice wUlioul Iraving brir$ 
•otillcd to inherit nniter the Tonanev Aoi, thr other 
gvie the o&tiro hulding. 

Appeal from the order of the Commissioner, 
Allahabad Division, dated the U( October 
1914, confirming that of the Pettlenent 
Officer, Fatebpor District, in a esse of 
oorrsotion of records. 

PACTB. — The material facts of the ca^e 
are that the two sisters lfN<amma/ Minti 
and l/»iantntaf Pragiya inherited sir pn. 
prleUry rights from their father and sold 
the same and became foil ex •proprietary 
tenants. Mr<iamma/ Pragaiya left a eon 
Saidha Prasad, who io his life-time made 
a gift of tenancy to hie eon Mata Prasad 
vbose name was accordingly entered. On the 
death cl Musammat Minti, her husband's 
name wae entered as she left no heirs 
entitled to Inherit. On the death of her 
hfliband Kali Oh a ran, his brother Hari Har 
Prasad eUim«d to be entered as «, 


tenant with 6fata Prasad. The Court of first 
instance ordered Mata Praaad’e name to he 
entered iu half of the holding as ex pro- 
prietary tenant and io h«lf, the name of Hari 
Har Prasad as non*occnpancy tenant. On 
appeal the Collector reversed the decision 
holding 'that on the death of AfusnmiROf 
Minti, the entire holding reverted to Mata 
Prasad alone, as there had been no division 
between the two sisters. 

The Commissioner confirmed this order. 
On 3rd appeal being preferred, the Board 
passHl the following 

JUDGMENT.— Appellant relies on a 
note of a case reported in the Allahabad 
Law Journal decided by the High Court on 
February 4th, 1910, in which it was held 
that when a Hiiula died before the passing 
of the present I'enancy Act and left two 
daughters, on one daughter dying, the 
occupancy tenancy devolved on her surviving 
sheer io preference to her sons. Admitting 
this head-note is accurate, the circumstances 
of the present case ars different, for the 
semrWan appears to have been sold during 
the life-time of the two sisters and they 
became es«proprietary tenants in full right. 
Mala Prasad then apparently has a valid 
claim to be ex-proprietary tenant in this 
holding. What remains to be determined 
is. what Kali Charan'x rights, if any, are. 
The Assistant Collector wea clearly wrong 
in holding him to be a non-oconpancy 
tenant in an ex-proprietary holding. He 
clearly has no claim whatever to be entered 
as a co.ex.proprietary tenant. He argpea 
that be is not a sub-tenant for there is no 
^otract of tenancy between him and Mats 
J^***^' It is true thst be has paid at times 
half the rent to the xsmiitdar apparently 
because the admitted him at one 

time without auy justification to part of • 
holding which was not vacant and he is i» 
paswaeiou of cevUin fields. Had I been 
trying the case originally, I might havs 
consider^ whether hia narae sboald be 
entered in the column of tenant-iarcbief ** 
i’u6/r in respect of these plots or irhsfbs** 
bis name should r»t appear at aU. On 
whole, on third appeal, I see no sufflcicBl 
>won to interfere with the order pSBsea 
and diamisa the appeal with CPtM 

Pleader's fee, Re. 10. 

Appeol 
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PUNJAB CHIEF COURT. 
FjrstCivjl M 1 SCBLUN 6 OC 8 Appeal No. 1937 
Of 191 4. 

^arcb 13, 1915. 

PrtAiBi:— Mr. Jastice Shuli Lai. 
HAKIM RAI — OSJACTOK — ApflUA^fT 

tWMf 

The official LIQUIDATOR of 

PESHAWAR BANK, Lto., MULTAN, 

OTH B a S — Rs 8P0N bt Hti. 

Comipa^i^tAetO'U oj mS). ». 2 -Cm#n ,Uf 
{i lcflh$ 2 ), I. i—irOHfffru/*tmrft 9 fi*i r/ 

fry t>ir,tior «/frta 
<*/((/ •Licfr(7<fyd» coAfrifrNfwry. 

WKvre A Conipauy ha a bccomo iumIvcik alilii.Hjfli 
no windm; \ip Laa commonecO, the Dir«>c(4>ra may 
and oMght to rcfiiar rv^patratiog of any (nnafrr 
of aliam. [p. M6. col. t ; p. ^60 col. I.] 

Non>oli<orvanco uf (he r«N|itiii(e fonnaluiea 
(ranafe'r of iharea U a fatal «)cfec( > aarb 
0 Iranafop iloca boi aUvIve iKr tnnafcfor from Sm 
liability aa a contribbtarv, lairlioHlorly w|»cn he «• 
himself onu of ibo Directors ot the Compatoy. I ■». 
col, I.J 

Where a Dank »tup|>ed payment on BBtaJ Scmcm. 
ber *912 and on 2 dU October of chc same year 
000 of Che DiruvlorM miisferrrd his sharee Cv a mau 
of alraw wit hoot observing chc rules on tli« sab|ect: 

seM. that tho crai,»fvr was Imtli iiivalkl and waM 
Jiih'. rp. 6 fl 6 , col, 2 i l». ►«, col. I.J 

MiBcelltiieoQi hrst Appeal from frhe order of 
ilio Addilional Judge, Mohao, dated tbe 7th 
Aagnat 1914, rejecting appellant'e objection. 

Mehta Bahadur ChanJ, for the Appellant. 

Mr. Sanianam^ and Paodit Baftnulcaad 
Tifkha, OfHcial Liquidator, for (be Respond- 
ents. 

JUDOMbJNT, — The eppelUnt, L. Hakim 
BaL has been foand by the Additional Judge, 
Mnltan, to be a contribat/>ry of the Peahaaar 
Bonk, Ltd. in respect of 500 shares, and the 
question for determioation in this appeal is 
whether the order of the lower Court plee* 
itig him OD the lint of the coutributoriea is or 
is not cnrreci. 

There is no doubt that the appellant wee 
dniy allotted 500 sharee in April 1919 and 
the plea that the coutnet to take shares was 
induced by fraud or misrepresentation was 
overruled by the lower Court end has been 
expressly abandoned by the learned Pleader 
for the appellant in this Court. The poiut 
for decision ia whether the alleged tranafer 
of the shares to one Uttam Singh is a valid 
iransactioD which is binding upon the Com* 
pany and its credi*ora. 

Now it ia quite clear that the Company 
saspeuded payment oD the 29nd September 

55 
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1913 and though it is alleged that it again 
did soma huai ness for a few days, I do not 
believe (hat there was any J•«aI resnmption of 
its normal work. 

It appears that L. llakiia H\j was a mem. 
her of a subcommittee of Oiree persons 
appointed to manage she affairi of the Bunk 
by the eo.called Di rectors of the xNatioaal 
Banking hrul CommercJtd Coi poruthui, Ltd., 
which waa never i^gistered u Company 
under the Imimn Uompujiica Art and did not, 
t here fore, romc 1 n to ex i.>(c n Ct* . 1 1 i n a ppu i*e n t 
that the aWe such com mil lee had im legal 
sUtiJS and its action cannot bo binding upon 
the Bank. 

The circumstance* of the ca<Q make it 
abumlaiitly clear that L. Hakim fXii in order 
to escape his liability on the ^hur eH decided to 
transfer them to Udam Jsiiigh, whom (he 
learued Judge of the lower Court describes 
a« a man of straw. The in.*tniment of (miia- 
fer was execute<l on the 3rJ of October 1913 
and placed on the 9tb Ocb>ber 19] 3 befoiv 

the above-meniiotied uiib cntinniUco consist. 

ing of S**dh □ Ram and Tola Run beikles L. 
Hakim Kai. U appears that $edhu Ham re- 
fused to sign the proceeding'! which, iuiir 
aL’n,deall with the prx»poHed transfer and at 
the next meeting held <mi (he 90th Oclohsr 
he was not present 1 nd one fi'tvi das want 
Singh waa added by Hakim lUi und Totft 
H.HU to co-opt witlt them, mid the deed of 
transfer waa aa net coned by the three per.soiis. 

The question of the transfer of shaivs 
sever came up before a meeting of the lUiik 
or of its Directors. In fact the allegod 
transfer wa% nni aanctioned by any person 
or body of persons having authority to act 
on behalf of the Bank. 1 have alre.irly aUted 
that the aub-commiUee which dealt with the 
matter was not a properly constituted Iwdy 
and had abaoluUly no power to enter into 
any traosaciion for the Bank. 

The transfer not living been effected 
with the approval of the Directors cannot ho 
enforced against the Liquidators, whn repre* 
sont the creditors aud thu contributories 
and (he appellant ruiiseiiueutly U still liable 
on the shares. 

In view of the above tinding, it is unuecos. 
nary to refer to the rulings which liave beeu 
cited before me. The rule of the law \a 
quite dear that where a Company is insolvent, 
although no winding-up has commenced the 
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It A DR I PRASAU r. KAU CBkflkV. 

Dimfoi'S niuy nnd oDphtto refn^te r^giAbration 
of any trainfep {rule HaUbdpy's Lawa of 
KApIniKl. Vi^Iunie 5. pncre l$9). In thUcafle, 
the [>i rectors never ;?ot an opportomty of ex- 
prv.'^'^ini; their opinion on the proposed 
transfer. Lala Uakira Rqi beiofr bim^etf 4 
Uicector >vAs )v>itnd to observe all recioisite 
formalities, and if he transferred his shares 
informally, it i^ bis own faoH. In fact 
the no n • n bser va nco of t h e req q laite formal i • 
ties hy a Director is a very strong piece 
of evidence tendins to sborr that the transfer 
wav not made Inna fide. I, therefore, decline 
to recognise the transfer and bold that the 
appellant was properly placed on the list of 
the contribotories and that bia name most 
remain there. The appeal is dismissed with 
costs. 

duu*it*td. 


COURT OKTIIR BOARD 01?* RKVKJfUB, 
UKITKU PKOVINCKS. 

Kevexire Petition Xo. ikj op 191^*13 op 
Fahruehabao UjSTaiCT. 

March 95. 19U. 

Present:— >Mr. BaiUie, 8. M., and 
Mr. Tweedy. J. M. 

BADRI PKASAD— Plaintipp— 
Appbi.ukt 
venns 

RAM CHARAX— DepiNOA^r— 

RiSrUHDSVT. 

yAh«iNr«M*enl, MttH ef^Fn^k »nit, 

MiainUunahU^Stemplar nrtti,tM*ent «/. 

A ili«ini«sitl of a «oU ft>r cnliaMomcnt uf rent 
i» no bar to tUo l>lh>s of a fresb suit in a »ubse<|iicnt 
yesr. 

An exotnpliu’ ores »bonld set be eonlloptl to « 
•inKie*bo|djn(r area but iUodM csUcmI to en extent 
ftUfHcient to mako certain that tbe rates anired •( 
aro roalif pravai ling rates. 

AppHcatioa for revision of the order of 
the Commissioner, Allahabad Division, dated 
the i^6th Angost 1913, confirming that 
of tlie Aseietant Colleoior, Farrakbabad Dis- 
trict, in tbecase of eobaocement of rent under 
section 43 (a) of Act 11 of 1901. 

JUDGMENT. 

Uaillib, 8 M.— (1/areA 21s/, 1914 )— Bolb 
tbe lower Coorte in ibis case dismissed a 
•n»t tor enlianccmcot ou the ground that a 


similar snit bad been dismi.ssed in 1910. The 
jndgment . ic that case was admittedly 
erroneoDs, but erroneous or correct, I can 
find nothing in the law which provides that 
the disinissal of n suit for enhancement bars 
the filing of a fresh snit in a subseqaent 
year. Section 41 provides that when an 
enhancement has taken place, no suit shall 
lia for n period of X't years, batitdnes not 
provide that when an enhancement has been 
refused, no suit should lie for that period. It 
would be reasonable that it should so provide, 
but it does not do so and we are out entitled 
to read such a provision in the law as it 
now stands. 1 think that the Commissioner's 
order must, therefore, be cancelled- 

The applicant urges that the rent arrived 
at by the Court of fiiat instance, bnt not 
given effect to, should be decreed. 1 have 
examined proceedings in that case. The 
enhancement is very large and the rates are 
considerahly in excess of the Hsttleniecit 
Officer's rates c»f 1902. The enquiry was 
confined (o the pt\in;arC$ selection of one eoil 
holdings of simiUr character to each of the 
fields in question. They are not hasrd on 
any extended examination of the general 
incidence of occopancy rates. It appears to 
me that surh an enhancomeol cannot lafely 
be sustained. I would, therefore, in restoring 
this case to the file of the Court of fii'st 
instance, direct that it be disposed of afresh 
on the merits after so exemplar area Ii a i beeo 
obtained by tho enquiries of the presiding 
officer bimsvif of extent sufficient to make 
certain that tbe rates arrived at are really 
prevailing rates, and not rates which may 
accidentally be payable by one or two 

faotrlinga. 

Ooete will follow the final iasns. 

T'vtBpy, J. M.— 1 concur. ,, , 

dypeol alloieed. 
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NAGPUR JUDICIAL COMUtSSfONER'S 
COC RT. 

Second Civic, Appral No. 3 21 -B op 19:4. 

April 26, 191A 

Presenf : — Vfr. Stftnyon, A. J. C. 

M OTl L AL — ? CAIK r i ¥ A i* P£ i lakt 

rrrmt 

GANGA liAI — D£rKNOA>,t~Hc«roi(uBxr. 

Act IXVI »j luuti*. '.a, 34.3^. 77’* 
QuH fo nmfifl regipinttSuH- ‘’l*i>>p*im 

nir>c^“, ef — Ay'y i%f, Hkilv 

yf'OCtVJtAp «. 77— — 

Actnnl fjt^eufHnf^CoHiUtticfirf “nvHlmmt mmih * 

«/. 

'J’hc pbms« *’p4r»c>n cxecHtiBi^ tlu> iVHiiinriii * aii<l 
its ft» iivrd iu 3:^. 84. 3o. &H 

and 78. Iixiiuii K^giicmtion .Vvi. ivfrrco iltriwrvwii 
who iictually siyni ur ninrk* tlti* <hH’umcn| in lukvn 
of execution. wbvtUer fur IiiuiwU nr mi tuUnlf nf 
sotiic other person: 4u<l liu is the proper <U*l<'iHUitt 
hi a init brouKhi to cum pel it«'ji»initi<Hi nuA'r aeciiuii 

77, Rrgietmtiuu A el. ^p, *07, c-d, i * 

A UcRieterinf OtBccr has loaulUfy luiusolF that 
(ho iluvanicnt «'as eiecuicil by (lie p(*r»<>« by ulmtn 
H purport! to have been 'tot <on»(nielii‘ely 

but net uni ly. Neither the Keip^trar u^v n Court 
proc«u«lin|f under nectinn 77 hns nur I'oncern wi(h 
the legal effect 'if tl>e ilueumeiit, e- wlinu tbo 
e>:eoutniit In un n/eiit |>n>rr»iiiig tu exiN:iite fur a 
prikictpal, whether he lin» uuthurirv tn rk(*eete. [i*. 
BOA. cul. ].] 

Hegislralioii >• d*>»iirnc<l tugiianl ,igaiuai fnuJ lij 
obtoluing u i:o|i(cni)H>niMi*4ni« puldu’Mtioii bihI an 
unhnpciuhnhlo n*c »nl of eavli d ieunieBr. hiiO fur 
(hat pui'po»e. the R«gi«t<'rinic nMiTr |m« only in Ir 
mtiabod (hat u certain perouB. ihi* iirintf n luiinie 
or lunatic, uduiita having aigns’d or iiinrkeJ the 
<iecd which pueporta tu have Leeo eveeuied hv him. 
Cp. AO'*, eol. I.j 

IV here a deed is executed by an agi*nt for A 
pHiK'ipol and the Mue agent upfivura aii«l pre*»eiuf 
Iho deed or admit* execution before the Kegixtering 
(Jfllcer. that {| not a caw of |irc»Chtation under 
ocction 92 <c) of the Act or apimarauer and 
admisaiou by agent uader seetiun 34 0) nnd 8*i (b). 
U is a present at lull, nppeurunee or aduisiiun by lUv 
actnnl exccotaut hluiself. [p. 0Ut4. eul 1.] 

A person who executes In fuvanr oFanuilicr any 
ibieumcnt which ia vompulsorily mgidtmirfe. i« ImmiikI 
ifxo/ffeto to nisist ia having that document regixtvnHl, 
wholly iiTespective uF its legal effect upon lilMMdf or 
any ctber person, ^p. eo1 P.] 

Second appeal against the decree of the Die* 
trirt Judge, Went Denr, AkoU. deted the 
22nd Jenaaiy 1914. reversing that of the 
Additional Sobordiiiate Jadge, Akole, dated 
the 31st January 1^13. 

Mr, J. Mtlro, for the Appellant. 

Mr. D. 0. Ves\mukh, for the Re* 
spondent. 

JUDGMENT. — OneKaoglal Dhannalel was 
a boeiDess agent of Jiusamma/ Ganga Bai, 
the defendant in tin's suit. On the Sth April 


1909 Rangla]» purporting to act on behalf 
of hU principal, executed a document. Exhibit 
P*), which is a saU of n I'enoa 4'pic;! 
share in a certain Ginning Factory fur 
Re. 4,000 to the plait. tiff. The deed recites 
that it ia execute<l to carry out a con tt net 
for the above sale made by (he defendant's 
honbaml before he died, niid that hr had 
already received the price in full. Tiiis 
deed waa nut pre.<erif<}d for legial ration 
till the 2lsC July 19011, when only 17 days 
reujainet] of the oiigiiml pvriod of 4 
months allowed fur thot purpexe. Tlie 
document was pieseiited by the plainlilT, 
and he foresaw that the attemlancc of tliu 
esecutaiit wns not likely to be secuml 
before the period evpired. ife, tlierefo*j*e, 
applied to the District Registrar, heforo 
whom presentation >va.s made, for nii ex- 
tension of time umler section 34 of the 
Imlian Registration Act, aa applied to 
Iferar, but that npplieation was refuMed* 
and, on the ^th Augii>;t 1009, no exeeut* 
ant haviug nppeuretl in the nienntimo, 
the RepMrar made .an order refining to 
regixler the deed. Thereupon on the 2Uh 
Augimi 1000, (he pi’csent suit vvns hied 
QiKler section 77 of the .'aid ennetment. tn 
compel registration. As (he plaint nna 
originally drawn, the defendn?it< impleaded 
were .l/itMwut«7/ Uangn llai. the cuiintructive 
exeeotanf, and (ianglal, the aetiml executant 
of the deed, hut (ho name of Rnnglal 
was suboequently struck ont under eircum* 
stances which have nut been di>clcsed. 
The Hrnt Court went into the question of 
Kanglal's authority to bind (he defeixiant by 
execution of the deed, and gave the plaint* 
iif a decree against the defendant Ganga 
Bai to compel registration. On appeal hy 
Gangn Bai the learned (listnet Judge 
held that in the present suit the plaintiff had 
no caa«« of action .ngoinsl Ganga Dai a.s 
ahu had not executed the deed, and re- 
Teming the decree of the Firac Coart the 
Judge dismissed the suit. The plaintiff 
has, therefore, made this second appeal. 

I am of opinion that the appeal must 
fail. I think that the phrase * 'person exe- 
cuting the document” and its derivatives os 
used iu sections 32, 34. dd. bS and 73, Indian 
Registration Act, refer to the person who 
actually signs or marks the tlocumeid in 
token ofex^’Utipni whether for him^olf or oA 
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belmlf of some other p«rr5on: And th&t he is 
the proper defendftnt iti a suit brought to 
cmjipel regwlrfttion ander section 77, Ree^i' 
tration Act. A Ke^lsterri)^ Officer has to 
satisfy himself that the docacDent was 
executed by the person hy whom it purports 
to ha\e been siguecl, r>ot consiruciiveiy 
blit actually, Neither the Hegistmr, oor a 
Court proceeding under section 77 afore* 
said, has any concern with the legal effect of 
the document, e. g., when the executant is 
an agent professing to execute for e principal, 
whether be has authority to execute. Kegis* 
tration is designed to guard Against fraud by 
obtaining a contemporaneous publication and 
an unimpeachahle record of each docuoaent, 
And for that purpose the Registering Officer 
has only to be satisfied that A certain person, 
not being a minor or lunatic, admits having 
signed or marked the deed which purports 
to have been executed by him. i^tion 8$ 
of the above enactment is very cleir on that 
point. 

It is hurdly necessary tu say that, u here a 
deed is axemted by an agent fora principal, 
and the same agent appears and presents 
the deed or admits execution before the 
Registering Officer, that is not a case of 
presentation under section 82 <<■) of the Act, 
or appearance and admission by agent under 
Mctions :H (1) and % {/,). h n a presents, 
tioo, appearance or admission by the actual 
executant himself. In the pre.sent cnee, for 
the purposes of all procedure under tbe 
Registration Act, and. therefore, for the 
purposes of this enit, Ranglal wa? the exeenf* 
ant of bxhibit P«l. The Registering Officer 
bad to satisfy himself tbAi Ranglal, being 
*tu jnria and eimpct rnentA, had executed tbe 
deed : and though Ranglal could make sueb 
admission personally or by representative, 
assign, or duly authorized agent, it was bis 
admission alone that could give jurisdiction 
to the Registering Officer to register the deed: 
and, therefore, he is the only person against 
whom a suit won Id lie nnder eectioo 77, 
Begistration Act. It would make no differ* 
euce to his legal power to voluntarily admit 
sxeeution, or to his legal liability to be 
compelled to do so by suit, that bis execu- 
tion waa unauthorized, or that, before registrar 
tion, be bad ceased to be an agent of tbe 
principal on whose behalf be had professed 
lo Mt mBMCutiDjthedoeument. A person 


who executes iu favour of another any docu- 
ment which is compulsorily registrable, ia 
bound ipso jacio to assist in having that 
document registered, wholly irrespective of 
Its legal effect upon himself or soy other 
person. For tbe purposes of this suit, and 
of the registratiou which it is brought to 
compel, Ranglal was, and Ganga Bai was 
Dot, the executant of tbe document. 

Therefore, tbe auit hes rightly been 
dismissed. 

The appeal fails and is dismissed with 
costs. 

Appeal diamisssil. 


ROilliAy HIGH COURT. 
OaroiKAi. Civil Spit No. 25i of 1915. 
August 14, 1915. 

Present'. — Mr. Justice Macleod. 
BAPUJI SORABJI FATED— 

Arri.iCAXT 


BHItCUDHAI VIRCHANU — RxaroNDtHT. 

BvmUff Uigk Conri PhU$. 619— Ta.wli^n sf costs 

—tsUrprHmUem of rule. 

I* iider (he ]>rcscn( wording of rule 616 of (he rulei 
Ibc BoMibiy High Court rbe words ‘‘fts the Taxing 
Waste- sJiall in hie dieerctioa tliink proper to be 
MUled by Couaecl” ouly refer to special affidarils, aad 
not to ideodings. 

Application for an order to review the 
Uxation of bill of costs of the plaintiff. 

JUDGMENT.— Under tbe present word- 
ing of role 519 tbe words “as the Taxing 
llMUr «b*ll ID his diftcrstioQ think proper 
to be esttled by Connsel” only refer to 
SPKISI effidevits, and not to pleedioge. 
There c»n be no doabt there wee nn 
intention to follow the Knjliah rule, bat 
thw intention WM fraatrated by the word 
.. . ‘l"”* . P>«*d before ‘special 
of before 'pleadings,’ 
Ihsrefore, tbe Taxing Master must be 

asked to review bis Uxation and allow such 

fees to Counsel as he thinks proper. 
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SttBRAUANU OtHUrAR V. UdVOdlUlTX INLUT. 

MADRAS HIGH COURT. 

Civil Revisioif PstmoM Ko 68 or 1915. 

Kovemh^r 12» 1915. 

Pre»ij^- Mr. Ja$tlc« PhilUpA. 
SUBRAMANIA OTHUVAR— Puiwtipp— 
Pbtitioner 

ttrws 

MUNUSAMIYA PILLAI— DefEVOAVt— 
Rcapohpekt. 

Cni? Preetdui* Cmlf V »f \W}. 0 . XV tl. 

r.i~-f\iilHte9/9H4 patif/ to appear at •» 
heariiig^-Judicuil <h/^reiio» /••r 

Order XVn, rate t of tbo Ciril Pnicislitw Cock*, 
tbrowiopon tke Coiat tbc rceponiiUilii}* <4 rserrUiof 
» JudietAl diMrotion before di»po«iu^ vt • vaa ender 
Order IX. when nt an adJeurocU bconnf tlw* )>nrlie»or 
an/ of (bciu fad to appear. 

Whorr. llierrfore, a |>lAiui»(l ha* cb«««l btt raw. 
And tboro if aridaiiro wliirh if unrrbnttrd ivnnb] pr^'r 
liif cafe, ie ia not a judirial rserrifo of <|iacrelion to 
dfamiaa tbe ink for default, ami tke Cenrt ahoald 
record tlio defence evidence evan thongU tlic plainlilf 
la abieat ouil ditpoao of tlie cnae oo ita meriif. 

itinyappo v. Oett-^lop^, 7 Roiu. L. R, 201, followed, 

Pdtitios. under Mction 25 of Act IX of 
1SS7» prtyinff (he Ei|fb Court to rtviao the 
decree of (he Court of the Subordinete Jud^ 
of Tuticonn. in SmeU Cniiee Suit ^io. 1202 
of 1913. 

Mesare. T. V. Oopainneamt Mndliar und 
A. Oantta At'par, for the Petitioner. 

^Ir. ill. D. Perodoff, for the Respondent. 

.lUDQM&RT.— This suit hsa beendisoiiM. 
ed under Order IX. rule 8 of (he Civil Pro- 
cedure Code, but Order XVIf. rule 2 of the 
Civil Procedure Code, oulj euys (bat rrhen 
at an adjourned heariog the perties or any 
of t* ero fail to appear, the Court luay" 
dinpoae of the case under Order IX of the 
Civil Procedure Code The word being 

may** end not shall*' entails on the Court 
the exercise of some discretion, and (bis 
discretion must be judicial discretion. When 
a plafntiS has his rase, and thsre 

is evidence which if unrebntted would prove 
his case, li can hardly be deemed a judi* 
oial exercise of discretion to dismiss tlie 
.suit for default, because the defendant 
and his witness could not be examined. 
There was r.o reason why the defence evi- 
dence should not have been recorded in 
plaintiff's absence, and the case disposed 
of on ita merits— and this is the course that 
the Subordinate Jndse should have followed. 
The plaintiff’s Vakil a conduct in throwing 
up the case ran hardly be justified and 


$r.O 

oaoLst Rii V. SR sir a cband. 
consenuenlly the plaintiff when left without 
a legal adviser deserved consifiemtion at 
the hands of the Court. I'he view taken is 
in accordance with that of tho llomboy 
High Court in X'Uttappfi v. f7-'infappo (1) 
and followinc that rase, J set aside the 
derree and order tho ^nboi‘<linate Judge to 
restore the snit to hie and dispose of it on 
its merits. The costs of this petition will 
abide the result. 

PefiltoH filhwtd. 

(1)7 Bum. L. K. 201. 


NAGPUR JODICIAL COMMISSIONER’S 
COUIIT- 

SecOKO Cjvil Am;AL Na. C60 or 1911. 

Sepleoiber 3, 1M5. 

Prttent: — Mr. Batten, A. J. C. 

DACLAT RAl - Pi.Aiyrirr^ArpELi.ART 

rer/M 0 

SHEIKH CHAND-Obpbhdsxt^ 
RB*roMpiNr. 

iio> — C«hW • mrttOM of i wr pr.’ma iirn f. 

h'Ote of inh mpti'm, rtiy w«. 

A ilorunirnl o fmttn r^tniiird in^rroHa iho 

rollniiing.— 

* 1 hirty ymr* aeo I hml inkpn from yon R<, 100 
aimI m !■*« (kerrof rikcvntml iwo LaikU inorlyogiog 

wkb |mMC«pjr>n my ngnrulumi Iai>cI •fit'oifof) 

Kmm Ihet r#Ar tkr Jiioyot Iiaa rpintt|>i«<] in your 
poA»c>n>i(m ami was Pu1(ivAl<M| by you. Now I 
ovreefe S arw ImmkI for (hoar ruiwra nii<l ngreo Ihot 
in lh*ii of clioAO mpcri, you may inko (he ^ticHlnce of 
tlir Jiroyoi. . . . Thr field hnal>rvn jrivpn ii>your|>OBKi. 
•i<m from te<dAy. (l>oro will bo no hilorrat aixI I will 
clsiitt no proiliicc. When 1 or n>y hetra pay tho wLoIo 
ammmt moot inand. you may reciw it and conthnio 
loCMlciralr (Itc Acid for rt’cr from tliia dny. After 
payment lo yon of tho whole n mount »f this bond, 
you ahall pay Rr« A per annum on Aix^ount of rent of 
Iho AekI in perpetuity from gcncmllon to gcnrmtloii:'* 

|/<M. ill* linen n>cnV wan an iiunfruotniiry nioi^. 
XngC'deeil and that tl>e atipnlutlon in (be deed 
(hat after I he niortffagc.moftey was jtakioff, the in ml* 
fagee would remain in poBAeaeioa as jwTyv'tnul letaou 
on payment of a yearly rent, wa* irlofrontlin 
eqairy of redemption, [p. fi70. c<il. 2.J 

Second nppeel sguinst the decree of the Dis- 
trict Judge, K imar. d ated the 1 Itb August 1914, 
reversing that of the Junior Munsif, Kbsudwa, 
dated the 27th February 1914. 

Dr ff.fi ^ Go«r, forthe Appellant. 

Rai Bahadur K. S. randtf. for the Re* 

spondeut. 
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<M DuMKN'T - The:*© »ie both appeal© of 
t‘.. i>l liiitid Ajfiiiiwt the ju«l iDenUaTMf decrees 
• •f Hi»* Distvlet Judge. Second Appeal No. 
dOO i> tlie nppcAl againM the decision of the 
District Judge on (ho appeal of the defend* 
.«n(» agaiiHt the decree of (he Mitnsif in 
tuviuir of the plniutifi giving him a decree 
('•r iv(.UmpUun. S*»*iOiid Appeal No. l»Gl is 
I f'«* nppoul uifuiiist the judgment and decree 
(d :hc Dielrict Judge dismissing the plain tiff'© 
appeal in respect of (lie price of redemp(ion, 
wlnrh judgment and decree were a necessary 
couseQuenoe of the decision on the defend- 
ants’ appeal. 

The questions for derision are whether the 
deed, Kxhibit P-1, vrhirli ia descrilwri ns a 
ftlso amounts to a mortgage, and whe* 
(her the leftae contained in (he same document 
is a cli>g on the equity of redemptiun- If both 
these quea(ionaaroansweretl in the aflirmativi* 
the plaintiff is entilletl to rwleem, arnt fh,.* 
iJistriot Judge was wrong in dismissing his 
suit. The District Judge has c<*rrectly set 
out 'he terms of the deed, The d^vornent ia 
Ktylvd a fyyffo. and the follow nig are tho rele* 
sunt portions of runtents;^ 

"::0 years ago I had taken from you Ra. 150 
jiiKl in hell thereof executed two bonds 
murlgiiffiiig with possession my agricultural 
niicl O/raW). . . Krom (hat year the 

jrutu .f hii reaiaihcd in your poMeasion and 
way cultivated hy you. Now I esecote a T>ew 
bond for tlioso rupees and agree that in lieu 
of those rupees yoa may Uke the produce of 
the ^iraifat, three mango tree© and two moAa 
t«es. When myself or my heir© would pay 
the rupees you may receive them, but w© will 
not take theiiVayi?/ and trees; you may poeeess 
and cultivate (hem for ever , . . , 

field and trees have been given in yoqr posses- 
sion from to-day, there will be no interest end 
I will claim no produce of field or tree©. When 
I nr my heirs pay the whole amount mention- 
e<l above you may receive it and continue to 
cultivate the field for ever from this 
day. . . After payment to you of the 

whole amount of this bond, yon shall pay 
R©.8*per annum on account of mango orod!^ 
nnd rent of the field in perpetuity from 
generation to generation." '' 

The DWriet Jodge, while »<1a.itmg th*t 
the teet u to whether a fer..-.p.ri„- ij • ” 
mete Ume or en osofroctnary .«,.(«! - 

whether the tr..„efer .k“ 

purpo..o£ae«rie* the .»oenrof 


advance*!, or merely in con.sideration of lease 
money received, and while recognising that 
such leases partake of (he nature of osofpuc- 
liiary mortgages when there is a power of 

retjemption reserved, goo© on to say: 

The document in suit is undoubtedly not 
the mortgage- deed nor a renewal of it and 
it has been rightly urged that the suit for 
i-edeiiixAion cannot l>e based upon it. It is 
a lease intendeil to take effect after redemp* 
tion, ami is a document upon which the 
mortgagee may rely as a defence against the 
mortgagor's claim foj possessir'n, but it cannot 
form the basia for a suit for redemption. 
From (he recital in it the two mortgages 
weiv of dO year.s* prior date, and these are 
the mortgages which the plaintiff must 
rcileem. . , . The clooumeiit io ©oit 

niertdy I’ontains an admisaion of the previous 
inortguges, hut it ih not a renewal of them 
ora fresh mortgage, for it waa not executed 
forth# pnrpo.se of sernring the payment of 
the lialanco due on the old mortgage. There 
i.s in it not obligation to pay (he old halnnce, 
nor any power of redemption, exnres© or 
impl ied." 

1 can only say that in face of the express 
terms of the document (he«e remarks are 
•omewhat surprising. The document is 
clearly an usofrurtuary mortgage- deed, in ee- 
newal of two old usufructuary naorlgage-deeds; 
it secures the debt due on the old deeds. It 
provides that usufruct be taken in lieu of 
interest, and (hat the mortgagee’s rights as 
such shall come to an end on the payment 
ftf the principal. It goes on to provide 
that on the principal being paid, (he raort- 
^gee shall remain in possession as perpelnal 
lessee on a rent of rupees 8 a year. A clearer 
wseofan uaufroctaary mortgage combined 
with a peipetual lease forming a clog on (te 
^uify of redemption it would be difficult to 
hiid. The Dislnct Judge refers to Mahomed 

V. Jijihhoi Dhu^van (1) and NwAreo 
v. J/u,d«p« 6het(i (2), but distill* 

gnislies those cases on (he ground that the 
present deeil IS not.! mortgage-deed at all. 

1 he facts here me not to be distinguished 
from thoro m .V<rAo«i*,/ Mus^ v. JOVMni 
( 1 ), Sargent, C J., oliserved— 

aucb a condition, although ic does not 
ei elude tb© right of ledemption, fetteie it 

<t) e».m. 

(2) le B. 706. 
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vjM) the cnetfiw obligation of accepting tlie 
moHgtgee as a perpetaal tenant, and oaght 
not, therefore, in oar opinion, to be enforced 
in a Court of Rqait7." 

The aaree learned Chief Justice in Sulrotj 
Ifau^tshnya v. Mtinjapa ShHIi (2) remark- 
ed : — 

'*The genera] rule ae to agreements of 
thia nature bettreen mortgagor and mortgagee 
ia atated very broadly by Lord Redesdale in 
Hic)e^s V. Cvoke (3) in the following tenas. — 
*No agree Qient bet'veen mortgagor anJ 
mortgagee for a beneficial interest out of the 
mortgaged premiase (sueli as a lease) where 
the mortgage cocitiniies, ought to stand, if 
impeached within reasonable time, from the 
great advautage ivhicb the mortgagee has 
over the other party in anch a tranaaclion/' 

And the learned Chief Justice goes onto 
observe that a mufo^ni or permanent lease 
would certainly have the effect of dimuiUh* 
ing the value of equity of redemption. In 
P«/nNrfnp'r// dafciV^fN v. StjmMrtitpaii Snlihi^^k 
(4) it was held that where a lease and 
oiortgage form one transaction and rmitem- 
plate the continuaore of the lease after the 
discharge of the mortgage, the Iranaaction ie 
a fetter on the equity of redomptioo which 
the Oimrt ought not to enforce 

Fur the<e reasons lam of npmion that the 
learned Muonif was right in holding that 
the lea«e formed no obstscls to the plaintifTs 
suit for redemption, though Ins *fec*<few'//, 
that the lease was not for cons identt ion. was 
not correct. I set aside the decrees of the 
District Judge, and direct that the decree of 
the Munsif allowiag redemption be restored, 
sobject to the plaintiff's appeal aa to the 
price of redemption, which the District Judge 
must now disp(v*e of on the merits. Tbe re« 
epondents-defeiidanU will pay their own and 
plaintifTs co^ta in both Appellate Coorts. on 
the defendants' appeal to tbeDidrict Coart 
and on the plaintiff's conaequent appeal to 
til is Conrt. The cnatu of the pUintiS’a two 
appeals regarding the price of redemption 
will be costs in the suit. 

« Appeal aUotred. 

(8) (1616) 4 Dow. 17 at p. 16 H K. Os d E. K 

^^4) J2 lod, Ces- 882s 21 M. L. J- lOIOj 10 M. L. T 
850; (1911) 2 M. W. a. 281s 86 H. 744. 


MADRAS HIGH COCRT. 

3e<.i>2io Oirii. Ai’krai.'; Nos. 41^ anp 41d 
or mu. 

July 29, 1915. 

Justice Se^hagiri Aiyar and 
Mr. Justice Napier. 

CHILCKURI StTAHAilA^VA asp ornM^- 
— Ubpcxpanta—Appcli.asts IX S. a. No. 444 
or 1911 

CUBLLA SKSHACH.VL.VM asp asotiikii— 
l)RvrNi>AMs — .\pri;i.i.AMN iv S. A. S>\ HO 
or lOU 

Sri RAJAH VENKATA HANUA\'YA 
APR A KAO lUHADCJR ZEiliNDAK 
GAKLi — PuiXTirr— RcM’uKpexi 
IS i»0TH. 

Pfvindnt Sm‘fU ij.tmru Ai > (IX "f ('*’*71, 

dcA lt,S, rAA><«(Ssl Icikirukmili, ivh'ikfi 

Ay 

A Mit claim ing t'nhHMvrtl itfUnittiti on (Iim 
gr«en<l of default hi p4yia>*Mt «if I lie mixiey rnu\ a mu 
a suit for 'VahuAvsmeui •>f j'cni” miiImji tli«> nuMtniiikr 
of cIbumT, 2>chcil«ilo II. of the IVuviiKiul .Small 
Caiuc Coertr Art mol is eugiiiAkl.k* by n .Small 
Causr Cutirr a«i<I. (ltorL4<*r*» no »i.voncl Rp|w<.il lu*>( 
la liwii a suit. 878. iM I.] 

O tI'i 1' ka yy'i v . i a i .>t« i m A r| 

Api0t Mau. lu M. 8A); v. i 

mK'ayaNA. 22 If. I Is iAv v. 

84 U, S08 scp. dll. fullowrU. 

Second appeals against tho decrees of the 
District Court of Kistna. in Appeal Suits 
Noe. 41 and 43 of 1913, pruferrrd agaiosC 
the decree of the Court of the AiMitiunal 
DieUict Muneif of MasuMpatum, in Origi* 
nal Suits Noe. 357 and 359 of l9iJ9. 

Air. B. Ndrj«c*HiA<i Butf, for the Appel, 
latiii. 

Air. y. RafMsnni, for the Keepondeiit. 
JUDGMENT.— Id these second appeals, 
the plaintiff claims enhanced kattHbaiU on 
tbe gr«>Qnd that the delendant has com- 
mitted default in the payrueot of the money 
rate. This le not a suit to enhance the 
rent under clause 7 of the second Schedule 
of the Provincial Small Cause CourM Act. 
In aocb suite there will be h claiiu for n 
declaration that in all yeais to roiuo thv 
rate payable should be onhancod. VoUjw- 
log iSullapu^i Balakrishnnyyaw VtuhtltinuM- 
^pp« Bdo (1). Gampati liuiak v. 
SM'pDHurapeaa (2) and Harufhan'lra Dev 


(I) IP M. 829. 

<2) 8v M. II. 



S72 


INDIAN CASES. 


[1915 


4 l 07 EnDICiN t. illKI fl. 

X>i/ni/aua ^3) sre liolU tliat no second 
nppenl lies in these esses, as the amount 
nf the claim in each case is below 500 
rupees. These second appeals are dismiss* 
cd with costs. 

AppeaU d/an/sser?. 

(3) 34 M. oOSMp. 611. 


NAGPUR JUDICIAL COMMISSIOKER’S 
COURT. 

Sscosit) Cirii. Apreai No 0*B or 1915. 

September 3, 1915. 

PwMit;— Stanyon, A. J. C. 

GOVKRDHAN- PutSTiPr — ArcKLUST 

t’rrsNt 

MARUTI — nrrpHPAVT— R6 «»h>»psst. 

hI f'u f'/i'nMf ’. . — '/*.<. pn nf>\ /. ¥>t0 — 

JoiNt ISllhSUl^, 

Wli<*rc mtirr |>(«r»<in* tlmn ‘nw Art* r<>niTr>M>i1 m th^ 
r»njinnwm of a wroua. tin* wiohi^i] jicrton hn* ht« 
H’meily nKnhiM *11 t»r«iiy onr nr mope r>f clirniM lua 

vhoirp. tvpry J* for I lie wh^lf 

<lani«};i.Mihi| it «Wi rii»( mMIrr ntip>t]ier tlipy Ac(v<t 
a* iH'tUTi h ihpiimOii a us enuaU er<im« nf them as 
hffpiil f)r vt niMhcr, fp. fitS, col. 1.1 

TLi'i'crorf. wlicro a (rrap«»ier let the im. 

pnMpU ii|»r)ii to 6iiotlirr pcr»an who colt ted U aBtl 
loi.k iho protliKo^ both arp liable for damages caased 
hy the trcsii*»p. [p. $73, col. t,} 

ilHiluH 3ii4iHn Stnffh v itawi Dtt 6 

C. L. P. 367] Dirfwuhttr D-ff t, PromJ fttiu ll 
Inti. Ca». 604; 16 C. W. K. 636 rollowcil. 

Second appeal against the decree of tbe 
Additional Diatrict Jadge, West Berar,Akola, 
dated the Sth October 1914, reversing that <i| 
the Junior Mnnsif. Akola, dated the .3rd May 
1913. 

The Hon'ble bir. hJ. B. Dadohkou and Mr. 
Vmun Bote, (nr the Appellant. 

Mr. A. V. y.injnrtU^ for the Respondent, 

JUDGMENT-— The plaintiff allege* thaf 
he was wrongfully diapeesessed of hie iteld by 
defendant Pundalik, eo that he »aa eom- 
pellcd to see him for recover/ of possession 
Pending that suit Pandalik lei the field to 
defendaot Maroti, who actually cultivated it 
and enjoyed the produce of it. Subsequently 
the plaintiff got a decree for poaaesaion and 
then brought the present an it against both 
the defendants for damages. The firat defend, 
ant P^dalik pUaded thit be .lone b.d 
ceUivelea Ihe Und and Ukee il. prodace 
The second defendant Marnti admitted that 


he had taken a registered lease of tbe land 
from Popidalikp bot asserted that he had not 
gone on the field in pursuance thereof or 
cultivated the land. The plaintiff replicated 
that having taken tbe lease, Maroti was 
responsible in damages whether or not he 
cultivated (he area. Tbe 6rst Court fonnd 
that the defendant Maruti bad cultivated 
the land, and gave a decree for damages 
against both the defendants as joint tort* 
feasors. Maruti appealed, and the lower 
Appellate Couit, without any analysis of the 
evidence or legal finding on qnestinns of fact, 
aoppoaed the oo«e to he governed hy the 
deciaion in ThMoo v. Dhulartifig (1), and 
reversed the decree and dUmisaed the suit 
againat Maruti. The judgment of Neill, 
J. C., in the case cited, is extremely brief; 
it enunciates a proposition without any 
discussion of the law applicable, is unsup* 
ported by sny authority, and may have to be 
re*considered in a proper case Bui it has uo 
application whatever to the present cate. 
There can be no source of error more fruitful 
than the practice of drawing analogies from 
rulings on the land laws of the Central 
Provinces for the decision of cases governed 
by the totally different land laws of Rerar. 
A mafcM^r in the Central Provinces holds 
the proprietary interest in tbe tenancy land* 
of his village, and it may be, as held by 
Neill, J. C., in tbe above case, that if he 
wrongfully ejects a tenant from his holding 
and lets the same to another person, the 
Unants remedy for damages lies only against 
his landlord and not also against the person 
who actually cultivates the bolding. Tbe 
t**90r> given by the learned Judicial Com- 
miMioner for the view be took was that tbs 
landlord, though a wrong-doer, was still the 
oww of the land, and tbe subsequent holder 
under him could oot be regarded as a co-tres* 
Passer. That reason has do existence in the 
case before me. Here Pondalik [who is 
ap^rently a eo. occupant with the plaintiff 
and Soneji (P. W. No. 1) of the same 
surtey.number, divided into three parts 
by metca and bounds] was a * trespasser 
.1?^ »*mple apoD the land of the 
plaintiff; and. if the defendant Maruti 
cultivated the land pending that trespass, 
be became a joint tort-feavnr. The law has 

(I) 4 C. F. L. R. 197. 
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^been t«t 7 cleurly laid down both in 
England and in India. In Henderson ▼. 
Squire and JDm v. HarloK (3), thoogh 
the facta ware converse lo those of the 
present case, the nnestioa being whether 
the tenant was liable aa well as his 
sub .tenant who aoually held over beyond 
the term of the tenancy Against the will 
of the leaaor and despite notice to qciit, 
the raiio deeifiendi aecma to have been this 
that both the actnal trespasser and he who 
asaisted him to trespass were liable in 
damages. Applying these principles to this, 
case, supposing Marali the “anb-treapasser 
to have actnally cnltivatcd the land, his 
liability for damages would be considered 
beyond qoestion, end Pundalih would also be 
liable for having trespassed constructively 
through his sub- tree passer. The Indian 
cases are still clearer. In 
SingA V. iiao^ ChuekerhnUu (4) it wo* 

decided that where lands are wrongfolly 
withheld from the rightful owner, r^t 
only the actual occupiera but also the 
person who had leased the lands to the 
actual occupiers, may be held to have 
committed a ioint trespaas and to be 
jointly liable for damages caused by aoch 
treapaas. The case of Doe v. Huriw (3) 
was followed. Here again the liability of 
the actual occupier was acceptetl as beyond 
question. In B{rt$*kur DhU v. Bnrodu 
Prosed f?jy (5) the role esponnded will 
be sufficiently evident from the following 
part cf the pfoe»t»m:— 

“ W here more persons tb a n one are cones rned 
in the commission of a wrong, the wronged 
person has his remedy against all or any 
one or more of them at bis choice. Every 
wrong-doer « liable for the whole 
damage and it does not matter whether 
they acted as between themselveK as equals 
or one of them us agent or lessee of 

another; , .. , , 

"Held, therefore, that a trespasser is liable 
jointly with bis leea«e!i for the entire 
amount of mesne profits and not merely 
to -the extent of rents realised by him 
from Ins leasees." 

(%\ {ie«) 4 Q. h. 170; 10 B. * 8. 183; 3fl t. J. Q 
n ‘TS. IP L T eO : 17 VV. K. MO 
°*,3) 64 B- R. Ad. ft tU. 40; 113 B. 

H. 724. 

[sj innd! Cm. Wh Ifi 0. W. N. 826. 
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The law is thus clear that if Pondalt 
tre$paase<l, as baa now been found, and 
then let the land trespassed upon to 
ftlarnti who cultivated it and took the 
produce, both are liable for damages 
caoaed by the trespass. Maruti han denied 
the fact of the trespass. The first Court 
found egainst him. The lower Appellate 
Coort asaamed (hat finding to be correct 
in making an order for costs, but (hat 
cannot be a legal disposal of the issue. 

The appeal is allowed, the decree of the 
lower Appellate Court is reversed and the 
case is remanded to that Court for a 
fresh decision with advertence lo the 
law es now laid down. There will l>e a 
refund of Court Tees, since the decision nf 
the lower Appellate Coort proceeded on a 
preliminary point. Other costs here and 
hitherto will follow the event. 

Appeal elfovP'l ; Cove remcRffcd. 


ALLAHADAD HIGH COURT. 

Skcohp Civh. ArrasL No 1539 or 1914. 

November 15, I9l6. 
preeret:— ^Ir. Justice Piggott. 

GAUEl KAI syp OTUbHs— ‘DvriHOAKTs-^ 
ArrsLuyTS 
vertta 

Uutammttt BHAGGINA^PuiyTirr — 

RgSI^KUCMT. 

(Aetv ef i®oe). o. xr.i. 

r. (• appeitl—Di»e' ftion of 

C*eft. 

InatJmUcing evidence in spjfal tlio Court should 
at nelly follow (ho jxveeriun) laid <lown liy Order 
XLI, rule tt. Civil Proccilurv C'kIo, and specinlly by 
(Iw »ocoim 1 dniiac of the rule. [p. S?.”), col. I.j 

Second appeal from the dvcieion of the 
District Judge of Ghasipur, date<l the 30th 
June 1914. 

Mr. H. /«. Afarioala, for the Appellants. 

hir. Uerihane Sakai, for the Reepond* 
ent. 

JUDGMENT. — Thie is an appeal by the 
defendants in a suit for arrears of rent. 
The only question ia os to the rate of rent 
payable by the said defendants to the 
plaint iff'Ceapond ent. The first Coort gave 
the plaintiff a decree based upon a rate of 
Ra 4 9-6 par higha per annum. Ou appeal 
by the plaiotiff the District Judge found 
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tbe t'iile (>{ rent payable to be Ri. 8 per 
b'gU’t per nnnam anJ amended the decree 
of tho lir*{t Court ncronlincly. Ir> Aerond 
appe i) it cuotendiHl tb'^t tlie derUion of 
tbe L)Utnct JaJge \va% arrived ei after aii 
improper use of the powers of the Coart 
under Drder XI/I. rule 27 of the Code rif 
Civil Procedure, that ie to eay, after im- 
properly permitting the pliintiff to prodoee 
additional evidence. S^r^uiVv. it ie con- 
tended tbit the decision h liable to 
itkterfereiice in Aceond nppcul bernii** it 
waA liUAed nti A miAiii^erprctatiim of Iho 
document «ry eviilence before the Court. 
The^e are the only plea^ with which I urn 
concerned. 1 may note that there w'a« a 
good deal of evidence r^Hluceif on the 
f^ueAtion of tho rute is*Mt pAyalde 

iiirludinp erihncA iii (Ike pi'r ,,:\ p:i|M.is 
and reconiA ikf pu^t litiffation not hi'twren 
the An me parties which wen* («> l*e 

relevant to the imuc h^foke (he ('oiirt for 
various renAooA with whi^dk I am rot 
concerned, both pni'tieA, however, %vere 
agreed that there had lNH<n n previmia 
htigatkOM briwecik (he pi^lere.^Aore.in. title 
of the partien to (ho pi>esent auit, in 
which thia very pruiit had Keen raiaei and 
deeided, Thin wna a litigation which termi. 
imtsd in n ilecree of thia Court dated 
January 5tb, 18U4. A copy of the judgment 
on which that decree wna baaed was on the 
record. The important word .» in (he jndg- 
inent are the following:— “The decree of the 
Revenoe Court in favour of the plaiRtitf. 
who AB aeeignee of one Manbahal, the leasee 
from the admitted landlord, is entitled to 
recover the rent found due to the land* 
lord from the land admitteHly held by the 
respondent, should be restored**. From the 
context it U clear (hat by the decree of the 
Rsvenne Court was meant the decree of the 
Aaaistaot Collector in that very case, which 
had been reversed by the District Judge 
in drat appeal. I do not tbink it can be 
eaid that the lower Appellate Coart has 
misinterpreted these words. The learned 
Dwtrict Judge remarks that the iodem.nf 
of the High Court is silent aU)ut 
r*U of ronf. Oo b.h»lf of th, rtefend.Dt,. 
appelUuta vt js coutended that the 
judgment w not silent iimsmuch « % 

dife tod'be landloJd”fro!r7hrd^'*a'**'‘ 

Ib,.o,«„tioolUko 


Jodae should have gone on to ascertain 
from the miteriaU on the record what was 
the rent due to the landlord, that is to say, 
to the superior pi'opvietor of this land. I 
think, however, that the learoed District 
Judge has correctly npprecinted the situ- 
ation, The judgment ')f the fligh Court 
did Rf't merely lay d-)wn that the plaintiff 
was entitled to recover the rent doe to the 
landlord, the expression used was 'Vent 
<lue to (he Inridhrd.*' Read in 
conned ii.ij with the contest, these words 
o1>vi«>U'dy mean the 1*0111 xvhich the AoBist* 
anl Collector found in be due; otherwise 
thiK Court III 'jecond appeal would not 
have restorml the derreo of (he Assistant 
Collector hut would have called fora 
fiiMlinff AX to the rate of rent due. There- 
forv, the learnetl District Jiulge set himself 
to eiiiikiire what was the rent which the 
As-i<lnr>t Collector found to he due in the 
lUig.ilioji which terminated in this Court’s 
decree of J.inkjary 1$9^, Ouriomly 

enough there WM no copy of (he judument 
of the Assistant Colleelor to be found on the 
rectird. The partire had caused to be 
suRimoned in the first Conrt the record of 
certain previous litigations, and it is 
possible that a C'>py of this particular 
judgment was w be found on one or the 
other of those Kies And was made the basis 
of argnment by the pities in the Court 
of h^t instance. On the face of the 
recortl, however, there appears to be a sermns 
,n the evidence and it was for the 
Uistrict Jndge to determine what he ought 
to do under the circumstanres. The case 
Jii Appel lanu I understand 

to ^ that It w fh#du(y of the District 
J'ldge to hold the plaintiff responsible for 
ti e absence from the rerord of sufficient 

ths rent 

»p^4 then before the Court. beir.» en 
bSvr f n*' I '* in th«t case 

Co. t “'i?"'* ■’«<='•«- "f ‘h* «r3k 

if d t-' have permitted. 

(lol,T.^ ."fr •“‘"‘"y direot. the plaintiff 

Th a h *'■* A«istant Collector, 

admitt?.,. -1 'itb a .i.nple order 

givinfr ^ record without 

Zi ntf"-- 

uute as the judgment whioh followed 
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noon it nnd lU leftrntd DiHrict 
fleems io i»Ave thooffht that the slfttement 
of the f*cts Mt forth in his jadgraent 
was on the face of it aoffioienk jaatiScation 
for the course adopted by him. It wn>'alil 
be better if CourU of fir^t appeal wooW 
be content to follow striclly the procedure 
laid down by Order XLI, role 2? of the 
Code of Civil Procednre. and specially by 
the second clause of the said role. 
same time, I am not prepared to h'dd 
under the eiccnmrtancea of the present ca^ 
that the learned Dietrict Jodire dal not 
eiercise a judicial discretion in the adiuw- 
Bion of this evidence or that lie eserciaed 
that discretion improperly or irrefolarly so 
as to warrant the interfere twe of this 
Court in second appeal. After all l»e was 
dealing with the record of a litigation 
which Imd taken place in his own Court. 
If he had simply sent for the file from hi* 
recnni nmm for inHpection, it i* quite pro- 
bable that no objection would have been 
Ukenand yetit ie in many ways mow 
eonvenieiit that the facts co«necie<l with 
a previous litiffatiou should be proved hy 
the pi eduction of certified copies than by 
the intpecUon of reconl which might not 
come before a higher Court in the case of n 
Sttb-e<iuei)l appeal. For these reasons I 
find no adequate ground for iMterfereiice in 
thie case and I disenisa this appeal with 

coals. . .. . f 

jfppcof aismisseff. 


lower BURMA CBIBK COURT. 
SPECtsL Skconp Civet AfPEst Jfo. 296 
or 1914. 

Peesmber 10, 1915. 

Mr. Justice Parlett. 

MA MIN KYIN— PuisTirr— ArrEtUBt 
vr-wt 

MAUNO WA SHD OTHEB-i— D epebossts — 
Respompebta. 

r.nK— N-ifS 
original, if 

1 Court should not sUo* a mw pleu to ^ 

,»i.,a in .PP..I -bi«h .. «S ^ il 

orieioal oao ia ths lower Court. Cb-®** j — 

UiJ^forthe Judge to decide ^ 

arieing ia the couree of trial aad ho ehoald uM 


$76 


accept a view eoggested by Coaaeo? anleee setiificd 
•« CO lie eoendncce. IT bpinicqailo cligcre&t from eo 
ediuiseioB of feci b>* Coonscl or frooi ills waiving or 
wiclwlrawiiu; any imrt of hit diont's daim under 
inst red ions. [p. {J7n,od. K] 

Vnder Bnnnoso Law. partition can be 

*liiiiNe»l bee step.di»ia during l hr srrp-fflil\cT> Mfe- 
liuir. (n.'876, rol. !.■' 

yfi Sw c. dfn n*M, S- 1. 177. i*oforrr«l to, 

Wbeit (ho panic a ore woikiog IuiiiIh io lures 
by Bulual erretii.'omrnt, lliorc is no adverse poe* 
»r»»N*a. In B'd. ml. 3 

Jf'v V. Af^ ffaiy*" 4 lud. Ce». 2U9: S I.. I). R. M9. 
rv'frrml to. 

Mr, J/iry 0«eg. f^'r the Appellant, 

Mr, /?. ('oMnel^ for the lUapntulenU, 

JUDOMKN'T.— Plaint iff-appOlnnt wa* the 
daughter of Maurig Sh we I>«k and Ma Kc; 
the former died in the infuney uf the plaintiff- 
appellanti and Ma Ke (hen roamed .Mnang 
Wa, the Kt tlefsirlant-reapondent, by whoni 
she had seven chiUlren. the other dvfemUnts- 
respondent*. The suit was brought after 
Mft Ke*s death to red»ver a three-quarters 
share of certain land alleged to be the joint 
property of Manng Shwe Uuk and Ma Ko 
and a one-eighth >hare of other Innda nc- 
Quired during the marriage betweeu Mtnng 
\Vh and Ma Kc. 

The defence set up wai that all (he piv- 
perly vras acquired during Ma Ke’* aecnnd 
marriage, and that the suit was liarred by 
limitatiun, time running from the date of Ma 
Ke’s death which occurred over 1$ years 
before the suit wss filed. 

The plaintiff alleged that Ma Ke’s death 

occurred only some 10 years before the suit 

and the lower Court found that it occunsd 
leas than 12 years before and that the suit 
was in time. It held that a portion only of 
the property alleged by plaintiff to have 
belong^ to MauneShwe Dole and MaXo did 
so belong, and that all the rest was acquired 
during the second marriage and granted a 
decree for a three-fourths share of the former 

end one-eighth of the latter. 

MauogWaatid one only of his childreo 
appealed and they raised an entirely new 
defence, which they ought not to have been 
allowed to do and one which was totally in- 
consistent with their main defence of limitB- 
tion, namely, that the suit for a shnre of pro- 
perly acquired daring the marriage of Maang 
Wa and Ma Ke was premature, and could 
not be brought before Maung Wa's death. 
The plaiulitTs legal adviser acceded lo this 
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prr>poRition of law and tha Diviaiona) Jiid^ 
accepted it witboot disciusion as to ilaaoond- 
ne$s, and In the resalt, haviD^ held that all 
the property >vas acqaired daring the second 
marriage, he dismissed tlie suit entirely. I 
most point that it is for the Judge (o deckle 
questions of law which arise in the course of 
the trial, and that he shoold not accept a 
view of it suggested by Counsel unless 
satisfied of its soundness. It is quits a 
different matter from an admission of fact 
hy Counsel, or from bis waiving or withdraw- 
ing any part of his client’s clapn under 
instructions. In this case, as remurked 
above, the defence ought not to have been 
allowed to be raised at all at this late stage 
of the proceedings, and from the fact that 
it had never l>een suggested liefore, it behoved 
the Judge to consider it with particular 
care before deciding it. An attempt hae 
been made in this appeal to bolster up this 
defence by arguing that ae children cannot 
claim partition of their parent’s estate during 
the life-time of either parent a step child 
should not he rn a better positron; and that 
though the Dhammuthuti declare the shares 
to he allotted on such a partition being 
made, they do not expressly sny a partition 
can be claimed. So far as I am aware that 
is the usual form in which tha case ia stated 
in the Dkammathat$t aod the declaration 
that a person it entitled to a certain share 
connotes that be may sue for it. Section 
230 of Volume I of the Digest of Buddhist 
Law ia quite clear no the point, and leaves no 
doubt whatever that the partition can be 
claimed daring the step-father's life-time, as 
be is allotted the largest share, ii/ No v. Ua 
Bmai Tha (1) » in point, and there are 
doubtless numerous other cases. The deci- 
sion of the District Court that the suit is 
premature is reversed. 

At the hearing of ibie appeal appellant's 
Counsel accepted the Divisional Court’s 
finding of facts that all the property iq 


was acquired during the 2nd 


marnage. 


Appellaut’s ehareof allof it is, therefore one 
eighth. The Divisional Court expressly held 
the suit not barred by limitation. At the hear 
iog of this appeal the respondent’s Counsel 
desired to support the diem iesal of tU 

as barred by limitetion. Under rule^ 22 ^ 

(0 «. J. in. 


ti9ih 


Order XLI be was not really entitled 
to do this as he bad filed no cross- 
objection in the time allowed. But 
Appellant’s Conoael reised no objection to 
the point being raised, and he was afforded 
an opportunity of quoting further ruling, and 
of being heard again on the point. I have, 
therefore, considered it, and have not the 
slightest doubt that the suit was in time. 

Upon the evkJonce I consider the »Sub. Divi- 
sional Cjurt’s finding AS to the date of Jfn 
Ee'a death was palpably wrong. There can be 
no doubt whatever that she died more than 
13 years before the euit was brought, 
but since her death the plaintiff and her 
step brothers and sisters have admittedly 
been working all tbe lands in suit in turns 
by mutual sgreemont, and, therefore, it is 
perfectly obvious that there has lieen no 
possession adverse to the plaintiff. (See Ua 

L« V. Ua Hmuin (2).J 

The appeal is allowed and there will 

It ® one-eighth share of 

au the plaint lands m favour of the 
plaintiff, with coats in all Courts calculated 
on that basis. 

Appeal alhttreth 
(<) * lo<l. Cat. tOH; $ l. B. R. 1 13. 


HIGB COURT 

Sacojfo Civil AreeaL So. 1092 or ItfU 
July /8, 1915. 

GURPRASAD SINGH a>.o oibms- 
r t A I M n r ere (. Li NTs 

RAM SAMAJH^^H ano oihkbs— 

'T‘ 

*/•*•*, ^ Prp«egKfr, 

;J‘'Li«'ta’iM“*A«“‘ ,”?r" »»'«'>■> » »» 

WA. d,ck ».b. 
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PIRFItU V. WAXIRBI. 

Utld, thaC there wee not euAicieot ceose for not 
proeesting the nppeel withio tbo period of linUtlfon 
nnd tbet» therefore, eection 6 of the UmiletioB A«t 
did not apply, [p. 877» col. 2.] 

Sdeond appeal from a decree of the 
Additional Subordinate Judge of Gorakhpur. 

Mr. .VftrntudM&irur Preuati t^paJhia (for 
Dr. Sitrendra tfalh Sen), for the Appellants. 

Mr. JcHif Bahadur Lalf for (he Respond- 
ents. 

JUDGMENT.— A copy of the decree 
appealed againat has now been pat upon 
the record. It was Bled before this Court 
OD the 30th of July l91o, and I under* 
stand that when it was filed there was no 
explanation supported by an affidavit or 
otherwise as to the reason why it was 
Bled so long after the time granted in the 
Indian Limitatino Act. The ordinary time 
for the filing of this appeal expired a few 
days afier ilia 1st of November l914. As 
I have shown in my onlerof the 27th July 
1915, the memoraodum of appeal was not 
accorepanisd by a copy of the decree appeal- 
ed against. It was accompanied by the 
copy of a decree passed in a case with 
which apparently it waamtimately conDects<1, 
and the fact that ths decree, with one 
exception to which 1 aball presently refer, 
was the same as the decree which wat 
passed in this case allows the inference 
that though there must have been negli- 
gence on the pari of those who filed the 
memorandum of appeah y^t that negligence 
was one which might easily have occurred. 
But when one turns to the final words 
of the decree it will be found that the 
decree in the present cese, namely No. 6b/78, 
differs toio cah fi^on the decree which was 
pasasd in case No. 78/68. Whoever is reepon* 
sible for the preparation of the papers 
constitating the memorandum of appeal 
must have done so in such a perfunctory 
manner that the Court is ouable to hold 
that the appellants had sufficient cause for 
not presenting the appeal withio the period 
of limitation 'prescribed tberefor. This view 
of the ca(e is strengthened when it appears 
that on the 3rd of November 1914, the 
appellants applied to the Court below for 
a copy of the decree and the copy of the 
decree was given no the same day. Even 
if the mistake bad not been noticed before, 
it ia difficult to understand how It was 
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that when this copy was procored the 
mistake was not discovered. The learned 
Vakil for the respondents in support of 
bis preliminary objection refers me to ths 
case of Dfd y. Shanktr but (1), in 

which an appeal was admitted by a District 
Judge acting on a mistaken report of his 
office. The learoed Judges in connection 
with this observe that the Judge did not 
admit the appeal under section j of the 
Iiulian liiniitatioii Act of 1877 and could 
not have done, so as there were no materials 
before him by which the appellant could 
have satisfied him that the appeilaot bad 
sufficient cause for not presenting (be appeal 
within the period of limitatioi). While it 
is true that the won] a 4>ifficUn/ eama in 
section 8 of the Indian Limitation Act 
should receive liberal construction so os to 
tdvance substantial justice wlier) no negli* 
gence or inaction or want of hona /icfc* is 
imputable to the appellant, sea 
Chandra Ghotk v. AthutiMh OhotK (2). 1 find 
it quits impossible in the perseiit case to 
bold that there has been no negligence, 
nor inaction, nor want of bo- a Jutn on 
the part of tho appellants. The whole 
procedure in the esse so far as the appellants 
are concerned was slack to tlio utmost 
extent. They now propose to (ile an affidavit. 
If ( give them permission to do that I 
should bo encouraging slackness. The 
preliminary objection mask be allowed and 
is allowed. Thie appeal is dismissed with 
costs. 

Appeal 

(I) tv, K, 47. 

(3) 19 Iwl. C«i. 93Ji 17 C. K. 4U7 ni p. 509. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

PiasT Ckil Appbal No. 105 or 1914. 

September 29, 1915. 

Prevent:— i^Ir. Batten, A. J. C. 
PIRBHU 1X0 OTueas— PiiiNTim' - 

APPCLilVTS 

rtmts 

Musamnal WAZIRBI — Dspsndikt 
Rai;roNOi:RT. 

Liniasriea A<t of 1906), ScA. /, Art. IIU— Cciv* 



S78 


INDIAK CASES. 


[1915 


PtRfIfln 9 . WAaIRBI. 

rwiflf a/ ti'U. hi-Htjf* So,- nf 4*U 

'«' « >. ••/•Of' u /. • i'l /'wn, 

A III* ..V 1 1 •>! f«>r liik’ b}' I be 

ub' )M' ' <»f rivhi v«t»iirncri*d for U entire nod 
ft( llic time of cho execalion of tbe cou* 
v«*vuiK’V/ fiiit). (liereforc. c!io tatorute of Limit«tiona 
iiT%uclk o cft»r in the uh»eiKe of fraud bcgiu» to 
i<H)k ilk ihf c^vennutor » raTifOr «» from the dato 
ui ihe e.wctkiiuik nf the Mte •deed, [)>. A7H, rul. p« 
S»79» col 1,} 

l’ir«t npp«M AgAinst the decree of tHe 
UiAtrict Judge, Seoni, deted the Jiet July 
19)4. 

Dr. }i. 8. Hour, for the Appellants. 

Mr. -f. MUlra, for the Respondent. 

JCDGME>fT.— One Yusuf Mohainmed 
Khen, the son of Sirajobi, married Waxirbi, 
l>y whom he had three d Augh tees NasibBegom. 
Jamal Begum and fCamal Begum . On the 
!^4th May lb97 Yusof Mohammed Khan Aold 
the whole sixteen annas of Mnuxa Sagar by a 
registered sale^deed to Pirblm and Rapeband, 
now represented by the plaintiffs'appellants 
Pirbbtt and the sons of Ropehand. 

. It U admitted by both sides (n thieCour' 
that the Aale>deed contain* an express eo« 
venant of title Yusuf Mohammed Khan 
died in and Simiobi in 190*1. Suit 

No. 20 of 1^7 WAS brought by the three 
daughters of Yusuf Mohammed Khan to 
recover an eight«Anna share of the village, 
on the ground (hat they were the heirs of 
their grandmother Sirajobi who owned an 
eight •anoa share. The claim was decreed 
and this Court dismissed the second appeal 
of the then defaiidante, the present defend* 
ants, on the 12th Kovember 1912. This 
suit decided thst Yusuf Mohammed Khan 
bad no title in eight annas of the sixteen 
anoas sold. The present aait has been 
brought against ^azirbi and other legal 
representatives of Tusuf Mohammed Khan, 
as a result of the former suit. Several 
reliefs are claimed by tbe plaintiffs ; the 
only relief with which we are now con- 
cerned is tbe claim for damages for breach 
of tbe covenant of title. Other reliefs are 
undoubtedly ’ time-barred. The learned Dis- 
trict Judge, in a well-reasoned judgment, 
has held that tbe suit, in so far as it is 
a suit for damages for breach of covenant 
of title, is governed by Article 116 of the 
Limitatioo Schedule, and ibat limitatiou 
began to run from the day on which the 
sale-deed was executed. On this Rndiug 


tbe suit has been dismissed as time- 
barred. 


The learned Counsel for the appellants, 
while admitting that Article 116 govsrus 
the case, contends that the period of Uciita* 
lion began to run from the date when tbe 
decree of (his Court finally decided that 
Tnsuf Mohammed Khan had no title as 
regards eight annas of the sixteen annas 
conveyed. In support of hia proposition the 
learnt Counsel relies on Bahadur Lai t* 
Jadhaa (1), where limitation began to rao 
from the date of the decree settling the 
question that the vendor had no title. But 
in that rase the parties agreed 
as to the date from which time 
began to run. and Nmay, J. C., held that 
the view appeared to be correct, in view 
of the special terms of (he deed which con- 
tained an express convenant, nut in the 
terms of a convenant of title, but to re- 
imbnr*A the vendee all costs incurred In dis- 
charging the encumbrance and in obtaining 
poasession of the property sold. There was 
certainly no judicial pro non n cement that in 
a case like the present time would begin 
to run, not from the date of the sale^deed, 
but from the date when the vendee was 
dispossessed by (he (me owner. The learned 
Counsel has also cited Knshnan ^amhiar 
v. Kannaa (2) and Zemindar af Vitiana.ram 

V. BeAi/ra Paf/alu (6). 

But in both these cases, in which Article 
116 was held applicable to a suit of the 
present kind, no question arose as to when 
time began to run. as the suits were brought 
within SIX years of the execution of tbe 
deed, 

A reference to Williiioe on tbe Law of 
Veodora and Purchasers and Dart on the 
^w and Practice relating to Vendors and 
Purchasers shows that there is a very strong 
Wanes of authority, that a breach of a 

and 

,■ ^ ^ the time of the .execution of 
the conveyance, so that tbe SUtute of Limi- 

venantors favour as from that date. I would 


U) f K. L. R. 17 *. 
<;)2tM.e. 

&) »«.6«T5l«M..L.J..249, 
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wfer Apecially to the cases of l^poor v. Oreen 
(4) and 'rnirtfr v. i/oon (6^. In the latter 
case Joyce* J., adopts the view (aketi by 
Baron Bran) well in (he f 01 * 11101 * ca^e oC 
the meaning of the judg’iuent of Lotd Rlloii* 
licruucrh in KiuffiioM v. !^44fte (b). ilo'on 
Bramwell makes it clear that ljor*l hiMeii* 
horooyh was not considering the question 
of Uroitation nt all. Tina is inrorttmt in 
ytew of (he fact (hft( the h^nmcd Coino 
eel for the appvllantx* Dr. Goiir. relief on 
the Argumeota contained in the lullei* |wvt 
of paragraph 100b of the 4tl> edition of hix 
Valuahle work on the Law ',f Tra)i>Fvr> 
where he relies on the words of Lord 
Blleidxn ough. 

With reFerenve to the hypothvlirni os* 
treme case put by him at tlie end of (he 
above cited pr^ra graph, it seems (hat the 
case would t>e one nf fraud, when liiuitn* 
lion would bu «iived hy the pi inti plea 
exu bodied in xection lb of tbe Limitiilion 
Act. The some principles are espiessed 
in Gifitg V. Oiiiltl (7); if the breach of 
covenant wei^e fraudulently concealed hy the 
covenantor, acenixiing to the law the 2 ilalu(e 
will not hegin (o run ontil the time when 
the fraud was, or might with reasonable 
diligence have been, discovered. In the 
present case no pleading of fraud has l>een 
made by the appellants, and the circumstances 
contra*indic4te fraud, for tbe plaintiff Birbhu 
admits ax a witne.^s that he knew (hat 
half of the property st<^d in the revenue 
registers in the name of Sirajobi. 

The lesrned District Judge has taken a 
correct visw of the law, niid the appeal is 
dismissed with costs. 

.type of 

(4> (14741 P It. fl2 «( u. 9% 43 L. J. Ch. $7; 30 L. 
T. 8P9: 23 W. R. h*7. 

<A) (tHil) 3 70L. J.Ch.SK; 64 b. T. 9 : 

60 W. R 237. 

(6) (1615) 10 U H.67Uj4 U. 4 » 63i 106 R. R. 
766. 

(7) (^862) g. R. P. 60;6l b J. g. R. 313; 80 
W. H. Stli^JUL.r. 248. 


ALLAH All.\l> HIGH COURT. 

ViM Civa Arrasu Xo. ok 191 

Xovemlwr 22. 1913. 

Vrtteui : — Justice Sir P- C. ilaiierjee, Kt., 
and Mr Justice TiiOhall. 

KIILTUA r.VL •• UbKt^uANr^Ari ei.r.AM* 
versus 

Mftmmmu/ MlWlTA/, IIKG AM^PLAlsrtKK 
A>:p sxanti:— L>2>i.>PAsr 
I CShjSULKI'. 

< ..»/ o-'- r.h t r >4 lutv, .V.\7. <. ^>3 

— M...r ;r*, r.’XV ■’!••• 'I n’tl-uU nUnr ll’. ^.'i.OUO 

1 Im' lUjiiiinn* H »kiir 1 .r a dt^iOimuoM 

llml ibr pi<>|a*My in >.mi, cltiiiiMHl iumK'I' 

■ «:!• n<-i bHl4i* m Minu'linki'i»r nml ii< 

Miti*rBt*ii"n (fdic held by •it'frndaitf No 1 

aninol .Sti. 2. 7'1 k* ua« for 

K*. iM. 1*U* «uii ««> v*nhu*4i hi IH. 2.'(,0u 0, Tiiv 

«iM( 4cs'ns'tl. Tbi* <l<7v*oi]unt j»r<>f4>ri\Ml uu apiwnl 

lo tlw* Hick Cuun. 

/f. A/, iktii tlw I'reiH’r vuUialiuM of ikc xuii xvds 
H>. 2,oOU iIm* npiH'Hl lav n> (hv DiMrlvt 

J hihI ioM I V ( be M itrli Cuuri . p. (M 1 . n »l. 2 .' 

First npp«.*al fn^m a decreo the ?^ul>ordi* 
nnlo Judge of Agra, ihtexl the lot August 

mi 

Messrs. Skiam Kvuhmt Dur inxl .V<rrfi/n 
Pfut/t*i A'ftfftfttiu, for (hr Appellant. 

The l!«>n*Ule Dr. Tn Pu^tuh'r Sopt" and 
Messrs. Jim Ahtno'l end *»irJk<ui L<il .h/e/vniiu, 
for the Kespondentx. 

JU1)G6IKNT.— The lire I quest ion which 
arises in this appeal ix whether the appeal 
lies to this Court. For (he decisinii of (hat 
question wv hove to determine what wss the 
value of the subject 'matter <d the suit in the 
Court l>elnw. IF the amount of that value 
was lielow Ks. 5.000, (he appeal would r.nt lie 
to this Court but lay (n the Court of the 
District Judge. The suit was bnmght under 
the following cii'corostances. The Hrst 
defei>dapf, who is the appellant hare, holds a 
decree against the second defendant, the hue* 
baud of the plaintiff-respandent. In execution 
of that decree he caused the property in spit 
to be attached as the property of bis judgaent* 
debtor. An ubjectiun was preferred by the 
plaintiff claiming the property under a sale* 
deed alleged to have been executed iu her 
favour on the 22nd of May 1912. Her 
objection having been overruled, she brought 
the present aoit on the 4ifa of January 1913 
and asked for a declaration that tbe property 
in eoit was not liable to attachment and salo 
in satisfaction of the amopot due to defendant 
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No. 1," riiiJ sW uW prayed that her risht to 
the property be deolared. She Alleged the 
clftte of tlio cnu«e of action to be the 4th of 
January 1^1'*!. No doobt she made her has- 
band a party to the sait, bat she asked for no 
relief a^ainat htro and did not aliejre any 
cause of action nrhich would entitle her to 
soe him. Apparently her hosband was only 
made a formal defendant to the suit. The 
lower Coart decreed ber claim and the decree* 
holder, the defendant No. 1, has preferred 
this appeal. No doobt in the plaint the 
value of the sub iect* matter for pnrposes of 
^orisdiction is stated to be Rs. 25,000 but 
this, in our opinion, was clearly erroneous. As 
we have already said the plaintiff elaima on 
relief a^inst ber hatband and the does not 
allege any caase of action as against him. All 
that the asks for is that it be declared that 
the amount of the decree held by tbe hrsi 
defendant oaght not to be reali^^ed from her 
property, that is, from so moch of it the value 
of which woold be equivalent to the amount 
of the decree. It is admitted in this case 
that ths amount of the decree ie about 
Rs. 2,000. It is, therefore, clear that the object 
of the suit is to relieve the property from a 
burden to the amount of Rs. 2,0 *K) whkb tbe 
decree-holder, defendant No. 1, is seeking to 
impose on it by attaching the property. Tbe 
whole of the property is not in dispute and 
under the attachment and the sale which might 
take place iu pursoAUce of it, the whole pro* 
perty cannot be sold but only so moch of it 
as will be sufficient for tbe reeli^ation of the 
amount of tbe decree. Therefore, tbe value 
of tbe subject-matter of the euit ie the 
amonut of tbe decree, and uot the amount of 
tbe actual value of the prope Ky or tbe value 
for which the plaiotif! allegee that the pur. 
chased i t. Th e matter waa decided by tb is Court 
in the case of Dwarka ilus v. Prcwul 

(1), and tbe same view waa adopted in Dkan 
Pevi V. Zatnurrad Bryam (2). Tbe milter 
was considered by their L’^rdsbips of the 
Privy Council iu tbe recent case of P4 h( 
^Tttwan v. CAaniApani 3/*>ra {8). The exact 
point which is uow before us was not in issae 
before their Lordships, but there are oUerva* 
(1) 17 A. 60 A. W.y. (1605)3. 


111 
y. H 

(8) 38 C W If 0. W. N. 1«|. 35 L A. 22 .> c . 
0. L, J. 3ft » A. b. J. 1ft J 7 M L J flfft c 

L.E.1. ^ i W. b. 


tions ID the jodgment which clearly support 
the view taken by this Court. Their Lord- 
ships say, tbe valne of the action most mean 
the valoe to the plaintiff. But the value of tbe 
property might quite well lie Rs. 1,000, while 
tbe eiecotion debt waa Rs. J 0,000. It is 
only if the execution debt is less than the 
valoe of the property that its amount affects 
the value of the enit.'* In the case before ue 
the amnoDt of the decree is below Rx. 5,000 
and much helnw the actual value of tbe 
property. Therefore, according to the view 
expressed by their Lordships, the valoe of the 
suit should be regarded as the amount of the 
decree. That amnaot being less than Re. 
5,000 an appeal from tbe decree of the Courts 
below lay to the District Jodge and not to 
this Court. We accordingly direct that tbe 
memorandom of appeal bs retorned to the 
appellant for presenUtion to the proper 
Court. Underthe circumstances we make no 
order as to tbe coats of this appeal. 

UeuioroHdHm appta! nium^. 


NAGPUR JUDICIAL COMMISSIONERS 
^ COURT- 

Civa Kc VISION Pbt/tiox No. 92 or 1914. 
January 23, 1915. 

Pwirf:_sir Henry Drake- Brockman, 
Kt-.J.C- 

M EG H RAJ ^ A mi CANT 

territf 

tjT . I ' I'aMi, «fj,r innlinf 

.Icf (/l" 

fert^v. '• tl C. P, L- R- 9J, w 

i» • promissoiy 

cooditum do uec coaolituta • 

M i?*' import lliftt tbo 

J.] ^ Wablo imni«difticly [p.8a2,coL 

wiSHmTbewLg^Xft «^iue«>c8 an ««« 

• ug first dcBuoiUvsi payioeut, nisj 
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parly bo saiUllcU with (ho costs of the t ml. if (be 
debt nr vr«saU sloitK willintjtA poy. [p. cul, 1.) 

JVrtaiAWM Ltdli Bcff/tHi V. ifttniltji Khnrtftji, 7 0 |(. 
G. K. 36 at p. 36; Pfrmmnl r, Afu^u-iMmi 

Bhagni'ftlhur, 20 M. at 2«s 7 il. i- J 2«: 
yaciVroA T. (18201 2? U. K. 757} Byaa siiU 

UoTKly 362, follotred. 

UnOorsociioh 40 vi (Ur Controet Act. ii is |^'ncnlly 
fur (lie delHor (o socle out (he cmlit'>r for ilu* •!;». 
charge of his ilobis. Cu. ■'82. c 1. LJ 

Gfinffh V, SiJhitl.-innt, 13 C- I*. K. 7» at p. T7. 
followed. 

Civil rovisioo against th« decrea of (h« 
Small Cause Court, Nagpur, datetl tlie ilfrJ 
September lbl3. 

Mr. AS. H. Bob’le, for tlie Applieanf. 

Mr. A. /. Bulm, for the Respondent. 

JUDGMENT .^This is an application for 
reviaion of ao moch of a decree p.ts«e<l by 
the Small Cause Court. Nagpur, ae refuaca 
the plaintiff any part of hia costs, alihnagh 
ai to the greater part of his claim he was 
eucceesful. 

The suit was brought nn n promissory note 
payable or. demand and not at any speciiied 
place. It was executed by the defendant on 
the 20lh November 1911. Several oral de* 
mauds for payment were made by the 
plaintiff's servant GovioJ Rio (I*. \V. No. i). 
and 6nally on the 2Cnd April 1913 n notice 
was sent to the defendant which he race! veil 
two days later. On the 30th April the 
defendant sent the plaiutitf by registered 
post a letter in the following tarin«: — 

Your registered notice to hand. I was 
eurpHsed io receive it, as 1 never refused 
to eettle your account. Your servant esma 
Co me on 8 or 3 occaeiona and he was 
told to ask you to csll and renke op 
accounts. Will you, therefore, come over and 
make up accounts and meanwhile send me 
a memo, showing (1) the amount originally 
borrk.»wed and the date on which it was 
handed over to me, (d) the amounts received 
by you in payment of the loan and (3) 
balance due up to (he eud of April?" 

The plaintiff received this Utter on the 
2nd May, but neither sent a reply nor 
complied with the defendant's request. The 
suit was filed on the 10th August 1013. 

Interest was claimed at the rate of 3 
per cent, per mensem, but the defei>dant 
pleaded that 1 per cent, per mensem was 
the rate agreed upon and the lower Coert 
found in his favoor on this point. A 
farther pica was taken to tbe effect (bat 


the defendant should not be held liable 
for mterest after the 30(h April 191.S or for 
the pUicitifl’s coHts of suit. In this connection 
the defendant's written statement contains 
the following:— 

As the transaction was entered into by the 
plaintiff in person with the defendant at 
the bitter's hungahiw and ns it was the 
practice ill previous dealings between (he 
psM'ties to i(i:ike up the ac'.*nnnts at tJie 
defenihirit's house, the defendant nut lira IJy 
expected the pInintifF to cotnply with his 
request in the leUer and was ready with the 
anionnt wherewith to pay the pluintifF.” 

Accorilingtn the lower Court’s judgment 
the points for d (.derm i nation thus raised are: — 

*Ts the idaintijr entiilwl to interest up to 
the 19th August 19M nr up to the 30th AuriJ 
1913>'’ 

'Clin the plaintiff demaml costs of this suit 
untler the eireunislaneeN of the case?" 

The former wasfnund against (he defendant 
on the griMiiMl that he neither miuie a legal 
tender Indore suit of the sum he consileml 
due nor deposited that sum in Court during 
the trial. Hnt the plaintiff'H coats were dis* 
allnweii ‘H fiif" for the hdlow jng reasons:— 

The letter and the avknowle<lgmenC filed 
by the drfendaitt clearly ahow that the plaint* 
iff is to blame f<n* IImh litigation. Jf he had 
gone to ti c dcfendoiit ns he was accustomed 
to do, this HU it would not have been filed, 
as the defendant wha ready (n settle the 
matter before coming to Court." 

The general rule as to costs is that 
they should £o]]«»w the event. This is 
plain from section 33 of the Civil Ihoeedure 
Code, and was also held in .V^rammut f///ia 
V. AtHtnmmat Kiflln (I). The lower Court 
has stated in writing its reasons for not 
following this general rule and so far has 
complied with section 3^ of the Code. The 
pUiiitiff-applicanl'H contenliun, however, 
is that the 1 ‘ea‘^nA given find no adequate 
support in the facte on record, and if this 
is correct, (hie Court should, I think, 
interfere on the principle laid down in 
V. ./fIMRA'/o* (2). 

Now it is not contended that ae a 
matter of law the plaintiff was bound to 
attend at the defendant's bungalow to 

(i) 3 C- r. L. R. 185. 

(2> 11 C. 1*. L. It. 01. 


oG 
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J.'T 1 . 1 J Under tKe exception to 

.. . Ti ri i»], Nepntiuble [nxtrnmentd Act. 
tii> pre«eii»ment of ibo note WM 
in order to m^ke tbe defendant 
chnrcenble thereon. The words 00 
decneiuV’ do not consiitate n condition 
precedent, l>Qt merele import ttiAt the 
debt is doe nnd payable immediately, and 
•i in for this reaion that tbe period of 
limitation applicable runs from the date 
n{ the iiiairuiueiit. i>ot from tbe time of 
the demand: see Article 73 of tbe Kmt 
Schednle to the Indian Limitation Act, 
1908, J^auui^sit [.tffUt Btgani v. 

Khiri^tji (5) and Pernmol Ayyau v, Ahyirt- 
Mini Bhagat'aihfir (4*). The law of England 
ia the same and will be fonnd elated in 
Bylea nn BdU (page 321. 17th edition) 
and in Sortou v. Effam (5). Ju both 
coontriee, however. tbe creditor who 

commences an action withont haeingr Bret 
demanded payment nay properly be 

aaddled with the coals of the trial, if the 
debtor was a)) alon? willing to pay: see 
}facint"ih v. (6). In eo far aa the 

plaintiff had aa a matter of conrtesy been 
ac^'uetomed to visit the defendant* personally 
to state hie claima, the defendant had 
ample notice before suit that thie shoold 
nn longer be expec(e<1. There ie really 
no room for any auggesiion that the 
defendant did nnt know what he had to 
pay. The plaintiff'a servant was ready to 
show the Accounts, and nn aeeoiinting was 
in fact necessary, seeing that even up to 
the date of the lower Court's judgment 
no payment was ever made. It is not 
suggested that the defendant did not know 
the date or amount of the note or tbe 
rate of interest be liad agresd to pay, and 
under the general role embodied io eeHion 
49 of the Indian Contract Art. it ie for 
the debtor to seek ont tbe creditor for 
parpeses of performance: see v. 

Siihakaran (7). Had the plaintiff Complied 
with the defendant's request, it is certain that 
the parties would not have agreed as to the 


(а) 7 B. H. 0. R. 9dat p.M. 

u) ao M. ur> St p. 24 ^: ? u. r., j. 2^2 

(б) (1887) 6h.i. Ex. 121- 2 M. « W aai. ■ 
B. 69i 1 Jur. 4*>a: W fi. R. 04^: UO B K ' 

(6) 11828) 27 R. R 7«7| Brsa A }i<,oA^9 

(7) la 0. P. L. e. 7* St p. h. ^ 
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amount payable by way of interest, and no 
less certain that the defendant, however, 
ostensibly willing to discharge his debt, 
would not in fact have done so. As to 
tbe latleT point. 1 need only refer to the 
facts that nothing was paid into Court 
at the trial under Order XXIV of the first 
Schedule to the Civil Procedure Code, and 
tbat at the defendant's request the decree 
was for payment by two instalments, 
the first not falling due till nearly a month 
after conclusion of the trial. Having regard 
tu the illnsIratiniH in rule 4 (2) of the said 
Order, 1 am clearly cf opinion that in a case 
like the present it was improper to deprive 
tbe plainliff of all his costs. The defendant 
ehoald have tendered what he considered 
due, and just as be has been made to pay 
imprest up to the date of the soil, so be 
should he ordered to pay so much of the 
plaintiffs costs as corresponds necssssHiy 
to the latter's success, namely. Court* fee 
(Rs. on tho sum decreed, Pleader's fee 
(^. «31*8>0) on the said sum, Cuur(«f«e 
(rtannae^ on the (cai^afofrmiua. and process*fse 
(8 Annas) for summons to the defendant, 
total Re. 80'$'0. Mo more than this is asked 
for by the plainliff in this Court. 

The decree of the Small Cause Court is 
modihed by sob^titutiiig for the direction that 
each party da bear his own costs a direo* 
tion that the defendant do pay Els. 80*8*0 
out of tbe plaintiff's costs and that other- 
wiae costa he b ‘rne ns incurred. The 
defendant will pay the cosN of the applica- 
tion to this Court. I nlhnv Rs. 15 as Pleader’s 
fee. 

Derree mcnliHtA. 


ALLAHABAD HIGH COURT. 

PiasT Arreai. Ohoxk 112 or 1915. 
November \%, 1^1.'). 

Pmeai;— .Sir Henry Richard.s. Kf., Chief 
Justice, and Juatice :Sir P. C. Banerji, K»* 
HAR PRASAD—DcsfiNuAKT— 
Apsbllamt 
term 

MURAND LAL— Rbspospist, 

C.p. ImndRettnM* Act {III o/lW). «. Uh j 
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RAR m$Ap t*. UCCAIfft Ut. 

avijBiml file firii $uil—FitUrf 
/ih fivU »Hit—Orilfr—App^f^miadielt^. 

Thu MpiiUraiit upplicU in tb« Rwonno Onurt 
a^insi the Uefoodane clmicninir partition. T)i« 
dofciiclAnt olijncted that (ha anplicant'a »hnrv vns 
]«S9 than whut ho claimed. The ColtevUc mailo an 
order nndor »oc( ion 1(1 of (he Land Revenue Avt. 
Tef)uirinff the defendant (obriaga tiiitin (he<*ivil 
Court (vithin three moot bate determine (he fiaeaiiuo. 
Thie was nnt done. After titc expire of ihieu 
month*, the eaac again came up before tliv 
Collevtor. Tho defeudanr alleged that (lie deeMinti of 
tbo CiWI Court for pertiihui ia re«|iec« or the 
non>revxnue pa;ii>g property of the parties hn«l 
•ettled (he ipiexion. The CulKtor ov«rra)e<l rh«» 
objeoliuo. The defeitdaot appealed to itir butnit 
7udgc< 

(hat uo appeal lay to rUe Diitrki JMlgf. 

First appeal from an order of the Diitrict 
Judge of Saliaranpor. 

Mr. SihnI Ch^n'f, for the Appellant. 

I>r, .^Mre>(//ro yath iitn^ for the Respond* 
ent. 

JITDGMKMT appeal ariaee under 

the following eireametaocee. Uukand Lai 
presented nn appUratioii in (he Reveuoe 
Court againat Har Praaad, alleging that he 
was entitled to Jths of the recorded properly 
and claiming partition. Har Pra<a<l tiled 
an objection (hat MukamI LaVe ahaiw 
was only one*Half and (he other half 
belonged to him. This matter having come 
before the Collector be made an order 
under section 111 of the Lend Revenue Act 
requiring Har Prasad to bring a suit in 
the Civil Court 'within three months to 
determine the question. Har Prasad never 
brought any auch suit. He alleges, however, 
that there was pending in the Civil Court 
a suit for partition brought by Mukand 
Lai in respect of non^revenoe paying pro> 
perty, anri (Imt it was drcidnlin that suit 
that they constitoted e joiM Hindu family 
and were, therefore, on partition entitled to 
all the joint property half and half. After the 
expiry of three months when the case again 
came l>efore the Collector, it was foood 
tbat Ear Prasad had not complied with 
the order. He tried to make out that the 
finding of the Civil Court had Milled 
the queation. The Collector made au order 
in which he stated that the Civil Coort’e 
decision had nothing to do with the 
revenue*paying property. The Collect^ir 
accord i ngl y overr n led t he ^objectioQ wh ich 
bad been bled by Uar PraMd. Against this 
order Har Prasad filed an appeal in the 




District Judge’s Court. The Dia(rict Judge 
held that no appeal lay to him and returned 

the raemorendum of appeal for presentation 

to the proper Court. Serthm i|| i|,e 
Revenue Act provides that when an obj^rtimi 
IS made by a re<orded co aiuuer involving 
a qncHinn of proprietary title, one of throe 
courses is open to the Collector: Im may 
either decline to grant the applioation until 
Uie question be mkIihI by a cmiperent 
Court, or he may require any party tu the 
cave to iiislituto » aait in (he Civil Court 
witlim three montirt (o settle the question 
or he may procee<l to eiKjuire into the 
merits nf the objertion himself. Clouse 
(3) pivvhles that if (h.» last-mentjoned 
course ia adopted the Collector U to follow 
the procedure laid down in the Code of 
Civil Procedure fur the trial of original 
euits, and in that case an appeal lira to 
the District Judge tSection U3). U in 
clear that iin appeal lies to the Distrirt 
Judge when the Collector makes an order 
under cl^aoaes (tf) and (O r>f section lU fU. 
Clause (3> provides that if the CuJJectnv 
requires a party to bring, a suit within 
three moniha nnd he faila to comply with 
the requisition, the CulJeetor must decide 
the queatioii against him. It is c'mtended 
on behalf of the appellant (hat lieaubslant>al* 
ly complied with the order of the 
Collector direcling him to inatitnte a suit. 
We find that all he did was to put in a 
defence to the effect that the family was 
a i'UP.t family and that the suit should be 
(iismiaaed on the emund that all (he family 
pisiperty had not been included in the suit. 

It is stated (pMbably correctly) that the 
result of Oiis defence was that Mukaiid 
Lal'a suit for partition in the Civil Court 
was dismissed. In our opinion what Har 
Prasad did was in no way a compliance 
with the order of the Collector directing 
Bar Prasad to institate a suit in the Civil 
Court within tliree months. Even if we 
assume that Har Prasad substantially 
complied with tbe order of the ColWcloi* 
and that the latter should have decided 
in favonr of H^tr Prasad, the section does 
not provide for an appeal In such ci'ieti 
the District Judge. VV« think the Court 
below was right. We ac(Mrdin;:ly drtojisa 
the appeal with coda. 


Appeal Ui9mt9seiL 
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DAM.w « in I rv r. A. V. r. y:\:n. rhAi bium 

l.t»\V|.U Jil’KMA CHILI’ COURT. 

C‘i\it .Mi‘CKi.i,\NEor< Appeal Xo S9 op 1915. 

Svplembep 7. 1915. 

Pres^uit — Mr. Justice Ormond .and 
Mr. JuMice Twomey. 

A- K. n. M. S. RAMAX OHBTTY— 

An PE LLAKT 
t'ergii4 

A. V. P, FIRM — IXHOLVE?»T — Respovdest. 
f»»Ar>nci«l Ael (tU nf 1007A 

Af^furtly i« 

ffnrn'An. 

Scclion 22 of tlir pMvjncial Tn«<>lv^iicr AK (Wt 
iti>t roiiti'mpluro tliRt a U*ni;iUy niiiuirv »)ioul«l be 
hcLI in a roini>lnini affaiiisi tin* iff KiiUHcli** <>fB 
hulc hvltl by a Rcri’irvr ih uii Mi«M|ven<y mw* as if 
tito niu(t(<r W4A u ri'L'iilrtr vlu:m fur spceihc iH'rfiirm* 
iiiK't*. Urnlrr I but ai'viMin I In* C<»nrt simplv rHlili**!*, 
rovorAca oritieMlilica tliv oAVi'iiiive ai*i< iif iis 
un<l any ortliT uuilvr llinr Ki‘c(j<>n <toc» udI prcH*lu«l« 
n frr>m piiraniriK liia ordinary n^mriiy by a 

•nit for spreiHv i>erf'>rinuucr n^inat <he K«^‘<>i«vr. 

5Ir. X. X. Sen, for tbo Apptllani. 

Mr- C. R. C^nMlt, for V. T. SithAmbtPtn 
Chelty, CPidUor- 

Mr. Chari, for S. U. Chetty 6rm» Creditor 

JUDGMKNT.^TKo Hrm of A. V. P. Bi 
Mnu)m«in wba doolared inaolvonl. A iUc«iv«r 
waft nppoinUd to ft«l1 thaaftpots. TKore waa 
8on« immovaftbla proporty in tho Kannad 
Difttnct. Tha Receiver at ACootmein ■ p}>omted 
the Oinciel Receiver of Rnrenad and Madora 
to ftell the property m hie agent. The 
property wa.ft put up for auction at Madara 
and the appellent waa the highest bidder. 
Complaints were made to the Receiver at 
Moulinein and also to his agent, the OfGeial 
Receiver of 51adum, that the property had 
been sold for less than its valoe. owing 
to the sale not having been properly poblisli. 
ed. The Receiver at Moulosein accordingly 
refused to complete the sale and convey 
the property. The appellaot applied to 
the District Judge of Amherst onder section 
92 of the Provincial Insolvency Act to 
order the Receiver to complete the eale. The 
learned Judge after reading the report of the 
Receiver and the correspondence between the 
Receiver ard hie agent, the Official Receiver 
of Madnra, refased to interfero with the 
action of the Receiver; and the appellant 
now appeale from the Dieirict Jadge’aord.^ 
of ref Deal. 

He compUine that a proper enqai„ 
not held nnder Motion 2a and that ^ 
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not given the opportunity of addocing 
evidence that the sale was cnconditioDal 
and that the procUmatloo of eale was duly 
publi.fthed. Section 22 does not re^oirethe 
Court to bold any enqoiry. Tbe. section 
does not contemplate that a lengthy enciniry 
shonld be held as if tbe matter was 
a regular claim for apecide performance. 
Under that section, the Coort simply rati fiesj 
reverses or modiHes the executive acts of 
iU officer ; and any order under that section 
does not preclude a party from pursuing 
bis ordinary civil remedy. The Diatriet 
Court was of opinion pri/na fttcU that the 
sale had not been properly advertised ; that 
the porchaser, the Appellant, was very 
probably acting on behalf cf the insolvent, 
and that it was through the action of the 
insolvent that the inadequate price was 
obtained. The Court apparently overlooked 
the statement of the Official Receiver cf 
Atadura in Ins letter to the Receiver at 
Moulmein, stating that the sale was made 
eobjeci to confirmation of the Receiver at 
Monlraein. In that case, the appellant has 
no esuse to complain; the Receiver at 
Moulmein has thought fit not to confirm 
the eale. Under section 22, the Court 
would be entitled to accept that statement 
by the Official Receiver of Madura as a 
fact, without postponing the enquiry to 
enable the compUinant to adduce evidence 
to the contrary. The appellant hss the 
rem^y by a suit against tbe Receiver for 
specific performance, if he ii so advised. 

Thift appeal is diamissed with costs, three 
gold eioAnrs. 

Appeal Jit ni teed. 


COURT OP THE BOARD OK REVENUE 
UNITED PROVINCES. 

KBVSH 08 PrriTtON No. H or 1012-13 or 
Aluhaisao District. 

August 22, 1013. 

Presenti^yir. Baillie, S. M., and 

DDAI BHAWAN si?\GH-bErEMMNr- 

Appellant 

MANAGER. KATjSTHA PATHSHALA 
Jj-r. (// OJ 1901 ), ». 13, 68- 
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<tf {<Uhcr Lanil •t-Ul to minfinwt—Jpiitl Cvo- 

finuou«jMuf0fUN— O'TV^N^ ri^kf. 

WLon a fatlic^r wm p|i‘ct<y) niulcr secikui ‘J? of tbe 
ToDftnoy Act and iinmciiiatclr after the teiKl wa* 
leased to bis ioa otfuil sixteen* who wm iciiii "itb 
hit father; ' 

that tlio rp.Ieitini? was in feel a ivailmisslon 
of the father to the luiMin/ withto the menniiijr nf 
sect wa 13 of the Tenanev Avt. 


Stcftnd tippeal from eh« nrder t.f iho 
ComroiMionor, Allalmbad Dlvwiim. dited the 
3rd October 1912. rev6i‘«inir (Imt of ilie 
ARsiatarit Collectof of Allnbnbad OUtr\tt. m 
tha aasa of ejectmant. 

JUDGMENT. 

BAtiAiR, S. M— (,U(;«vf ISfA 1913.)— Tho 

fathar of appatUm w.ts #j«ct«l hy a suit in 
190* from (ha Janfl now iit A 

lenna was (Uati jflvan nt tha nama of the 
appallaiit, who appears to have baan fwib 
the evidence a( tha time Itj years of age 
and who was certainly joint with hU father. 
It appears to me to be beyond doubt that the 
re-lettiiitf waa in fact a ra-ndmiMh>n of the 
father to the holdlnj* within the rueanio^ nf 
aectjon 13 of the Tenancy Act and as it took 
place within a year from tha date of the 
ejectment, there was no bre^k in the con* 
tiimity pf the ocenpation of this land. To 
bold otherwise is to provide an obvious aiwl 
easy method of making the piv>vi*<lons of 
eection 13 useless. The father has since 
died and the son succee<led him in the hoM* 
ing. 

I would allow this appeal, cancel the 
order of the Commis.sioner ami restore that 
of the Court of (irnt instance. Costs on 
respondent. 

TrttEpy, J. M.— The son to whom the taa<e 
WM given was a minor and incapable of 
making contract and this imporlanl point 
was not no (iced hy the Commissioner He 
had also no separate lintding and was joint 
with hie father. In view of this fact and 
considering timl the lease was a wholly 
invalid docomenl, I am prepared to agree in 
holding that the father was re-admitted to 
the tenancy and I would decree (be appeal. 


Appeal ailoteed. 


LOWKR lUJRMA CHIKF COURT. 
SfsciAi. Skco.so Civil Am.M. No. 19 op 1915, 
Drcemher n, 1915. 

PreeeH/: — Mr. Justice Maung Kin. 

LA AUNU — ArrtLLAXT 
I'ertHs 

MAUNG -SO — Kk^HoxpBXT, 

ttiit f... f*/ 

Cuptt i 4 hity **nA 

In a >iut iIk v^iInrifT wlion bo 

i» pur r<i MnVl po-rf jhmI is «nii of p must 

•i4n.l ••r l:iJl L, t)..' «.f I nnii 

i'tnni a;v,:i cJ. • w -rt Iim i|.(v,.| « 

In *tkb Muhs.»lHirOy wr.M*5f icj U.mI « jfb 

ll|«* «>»»*• <»f Mh* «k*r«'n«l*inr nr«r nuil |>,'uiv> It l'» to 
H-irJlik'«« aikil (urn tu rlmi of I In* plnliMjlF. 

Th»« mS'wImm.t tUr lilinorig hus ihl« 

**h»*V*H| lilt* LiuA^h kiMif u|)*u liitn: li:« Mn. 

h- hrlil r-» Ik* Irn** (h<' dfrcuaHMl Iib>( 

tf* (M'.M'i' UU rk.foU(S>. .(», SS V ,'o|. 2. j 

jfM r.. V. M'Hw, K’vtiHj. u. s.j. 

V. /*.. r</ BrK Ih S. I. 4'J4, rotvHivJ !!•< 

Mr, J. E. for the Appellant. 

JUUGMKNT. — The respnndrnt Maung 
So seed (lie appellant Aang for redemp- 
tion rtf two pieces rtf In ml, .\iaung Sos case 
was that his mother, Mi Than D » » n), mort- 
gngetl (ho Umla to her hinther, .Maung 
Hi.auni.', some 2-> years ago for the snni of 
Hs, 2iXt on condition (hat Mtiung Hnaung 
should (aVe cnwtfte-sion of (he lands and 
enjoy the prod is thereof in lieu of interest on 
the I Urtth Mi Than [U lion and Maung 
Hinung are dead. La Aung is Maung 
llnaung's son. In his defence he >ays t.iat 
lio Joes not kiiou whether there was a mort- 
gage rtr not ami puts the pMntiff to strict 
proof (hereof. 

Now. the onus of pisiof is very heavily on 
the idaintitf. so mueh so (hat he must stand 
or fall upon the evidence he pr>Hliiccs and 
cannot depend upon (he weakness of his ad- 
versary's case. Sea .V'l l"i V. .V»/»np Ki/ai'»u 

(1) and P<» ilAwe Anwy v. T* If’jn ( 2 ). In 

a case like this, it is absolutely a wrong 
meihrtti to deal, as (he lower Appellate Court 
appears to have done, with the case of the 
defendant first and prove it to be worthless 
and (hen turn to that of the plain (iff, as if the 
Court had to say w*hcther tlie one or the 
other of the two cases is true. All that the 
Crtort has to do is to say whether tho pUint- 
itr has discharged the onus which is upon 
him, hie case cannot be held to bo true 


(I) 11.3. J. 43i. 
(3) JI.S. J. OJ. 
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because tlie defendant bas failed to prore his 
defence, nor can one relax the strictness with 
uliich one bns tu approach the plaintiff's 
rase becaose of the weakness of the 
defence. 

Let as now consider the evidence adduced 
by the plaintiff. 

He himself says (hat he was present at 
(he mortgage bat does not say who else was 
present. At any rale, he has not produced 
any witness who was present on the 
occasion. 

Obviously, his evidence alone is not eatti* 
eient. Hia witness Thauk Ka Pyo says 
tha(, thoQgh he was not present when the 
loan was given, he one day heard Than 
Ua Bon soy to Maung Hnaang. *‘Yoa can 
enjoy the lands, bat you maat give me back 
the lands wl>dn I want to redeem them.'* 
He also says that, when lie heard this, the 
money had been paid 2 or 3 days before. 
What led to this stAtero<rii. by Mi Than Da 
Bon and how the witness knew that the 
money had been paid, ihe rec ord does not 
show. When h« gave the evidence he was 
41). So he must have been 24 or so 
when the transfer of the land took place. 
Even if he was present when there was h 
conversation between bli Than Da Bon and 
Mauiig Hnunng about the lands, it is difficult 
to are Ji"w he could remember the ler ma of 
it 25 3vais afierwarda, when we kiviw thet 
he could not have beeu — he does not ^ay he 
was — called in to witness a transaction which 
was going to take place. On reading bia 
evidence carefully, one gets the idee that he 
must have lieen, if at all, prv^eat qoite casu* 
ally, so that there woold he no reason why 
he ehould afterwards remember anything 
at all about it. 1 consider bis evidence 
worthless. 

Some reliance has been placed upon the 
admitted fact that Manng Unaang Miortly 
before his death eaid that Ibe plaintiff might 
be allow'ed to redeem tbe property. In my 
jadgoietit thia does not prove the tj-%risier to 
be a mortgage. Manng Hnaong and Mi 
Than Da Bon were brother and sister and 
it might be that Maang Hnaang wanted hla 
nephew, the plaintiff, to have his Riother*s 
lends, if he could pay the money for which 
the transfer was made The iasue involved 
cannot be held to be proved by such evidenro 
of adiuissioD alone. ^ 


I hold that the plaintiff bas failed to prove 
his case. 

The decree of the lower Appellate Coart is 
reversed. The respondent will pay costs 
throughoQt. 

Decree rerereed. 


ALLAHABAD HICH COURr. 
Sscoxu Civil AereAL Ko 561 or 1914. 
November 15, I^15. 

P/eseNl:— Mr. Jastiee Pigg ttt. 

ISHAR Dirrr ahu A.vorNsa— P4.iiMrirr.4 

Afpbllamis 

ter$ut 

U17SAI DUBE ANIi OrrtKKS— Df KfiKPAKTS— 

RS'K>N0IC vts. 

Cirit (.Ic* I* o/ . 0. X <•. t 

•^AppemU. a/ ilefeH'UiHU ' A/ip9nl 

tft. ihsmiMtii tff t>J, 6y >Ufitr 
tet • DiMrHium t»/ f9 icvif <ia nguimtf ull 

Til* plaintiff filed n aoH for pneioifioa twu 

act* ef ilcfeadahtf aud obUhicd a dcvrcc in the 
ftr»t Court. IPali the sets of lierviiiiHUtfl filed 
spiwel* 01 differ*’ ot dHtoi, Tho Hupgal 
filed or ooitoftckf dpfobdantf) wni heard and di|. 
»iw*c<l SuU.vfiuvoUy ilig Bppenl filed by the orlier 
m of defendaa a was lakuo up, Tlio Addlthmal 
Diatrwi Judgw w|«> hvard (ho latior appeal loins 
of opiDioB that (ho plaintiff had ni> title to tbe 
propeny, ditmiwed the aaie as against all the (iofvud. 
aaio: 

'If ‘ho diacre (ion imdor 

Order \LI, rule t. of lUo . ml rrocodniu Ccxlo to 

^nd appeal from (he deci.afnn of the 
Additional Dwtrict dadge of Gorakhpur, 
oated the 'Atith May I9U. ^ 

?}**• Appellauts. 

Mr. Oiri/han Lai Aponrah, for the Ke- 
gpoudeots. 

«*.on over i„„„eabl, p™p.r,y/l„ 

tbL T' ^*1"*’ impleaded 

i 7 «f Cl.e Hrat party, 

Kven deleudanta of the eecond party and 
one def.od„.t of the third party Of thie 
alfp.Ji , “Bw'ent to say that she was 

o aiftfff . "i'h 'he 

il •" «e». and rvas 

rf ‘•‘‘Mined to joi,, i„ the 

The plarnt d.*s not disclose any 


differ..,., i .a • any 

nerenco m the po3»tto(t of the Jefeod* 
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anta first party and the defendants second 
party escept in so far a^ it alleges 
that the defendants 6 rat party have filed 
a coHaaiveanit against the defendants second 
party. On the question of the exist' 
ing pnsaessinn over the property in suit 
the plaint merely snye that the possession 
of the defendants first party nrd second 
party in wningfal. The Court of first in* 
stance decreed the salt on the 20th of 
September 3912. Separate appeals were 
filed by the dvfeiida nta first party and by 
the defendaota second party. The nppeal 
of the for met* was filed on the 18th of 
Knvemher if>12 and that of the tatter 
filed on the 2filh of Kqvember 1012. This 
appeal wae transferred to the Conrtofthe 
Additional Diatnct Jodge of Gorakhpur 
eiitinff at Baati and wa< dianiissrd by him 
on the 4th of February 1913. In the mean* 
time the appeal of the defendants first party 
remained pending, its connection with the 
other appeal having apparently been overlook* 
ed. U was, however, transferred to theConrt of 
the Additional District Judge and was 
disposed of on the 26th of May Ilt|| by 
the succcisor of the learned Additional 
District Jodge who had dealt with the 
appeal of the defendants second party. (In 
the most important issue of fact in the 
cam, sn issue which involved the entire 
title of (he plaintiffs to the properly in 
dispute, the learned Additioiml Judge who 
held charge of that office in the month 
of May 1^14, came to a conclusion dm* 
metrically opposite to that arrived at by hie 
predeoea*or in tho month of February 
1913. Finding that the plaintifla had 
failed to prove their titl« to the land in 
dispute he accepted the appeal of the de* 
fendants first party and dismissed the suit 
altogether. The plaintiffs have come to 
this Court in second appeal. The pleo 
taken to the effect that the District Judge of 
Gorakbpor had no jurisdiction to decide the 
appeal seems (o be based on some misap* 
prehension. The plea to ^the effect that the 
decision of Februiiry 4tli, 913, operates as 
res jiuiicaia against tho defend*iiU first 
party seems to me quite onHuslaioable. It 
was a decision to which they were no 
parties, and it was aecoally arrived at 
while the question in is^ue was under 
adjudication on the appeal filed by lliem 


on Movemher Idfb, 1912. It wax further 
contended that, in any caae,tlio Additional 
District Judge who decided the appeal of 
the defendants first party ought not to 
have dismissed the plaintiffs* suit alfogeihev, 
hat should have so framctl his decree as to 
maintain fur the pis intiffs the benefit of 
the dismissal of the appeal brought by the 
defendants second party. Tho course fnkoii 
by this litigathm in the lower Appcllote 
Court a*as oertsinly unfortunate and the 
result arrived at appeal's nnomahnK. Xet er< 
theless ( am int clear that the pUintilfs 
are eiititle<i to any I'ebef from this Court. 
They are tlieiu««lve'i mainly I'eapmi'iihle 
for the curhm* mult of tho litigation in 
the h»wer Appellate Court. Tho defendants 
first party and the defendants second party 
had each availe<l tliem«elves indepemleiUly 
of a right undoubtedly secured to tliem 
by Order XLI, role 4 of tho Code of Civil 
Pi'oeedure, tlmt is to Nuy, each set of do* 
fendaiiU had appealed from (he nhttle 
decree, on tlie ground that the said deciee 
proceeded upon a grtaiial wlivdi wax common 
as against all tlie <lefervdants. There is 
no iieceemry pretumpthm that cither set 
of defendants was cogni/aiit of the filing 
of (he appeal by the otlirr «et. The plaint* 
iff» un (he other han<l muxt Imve received 
notice of iedh (Iih upponls, and it was 
apparently reinieH on tbuir part, ns it wax 
certainly iiMfortuimte for them, lliat they 
did nui invite the attention of the Court 
below to tlie advisability of hearing both 
the appeals ti»gether. As matters turned out 
the Additional Dlslrmt Judge who t^ok cog* 
iiimnce in the month of May 1914 of (ho 
appeal filed by the defendants first party 
was possessed of the discretion reserved to a 
Conrt of Appeal by Order XLL rule 4, above 
referiwl to. Having decided against (he 
plaintiffs n point which went to the 
root of (heir title, it would certainly have 
l)ven aiiODialoue for him to so fiutna 
hie (le**ree as to allow the pUintiff.s to 
claim posse«sion acainst one set of de* 
fendauta. If the defendants second party 
had never filed an appeal at all tho deci* 
.sioD of the Court of firat instance would 
have become final against them. Vot 
ibe Appellate Court would h.ave been 
clearly entitled to exorriso, on the appsnl 
of tho defendants fii'st party, the discretion 
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jNmfeiTec^ upoii it by Op<l«r XLT, rale i, 
Civil Pr<tce(lure Cotle. There ie do provisiojk 
Inw which Inys <!•>«» that this di«cpe» 
tioii i<t taken away in the event of an 
ttnHUOoe«sful appeal by one defendaikt or 
aei of defendants, and I do not tiod my* 
self able to formulate any principle of law 
which would take away that diwrelion. 
The disnjisshl of the appeal tiled by the 
defendants second party in no way afferls 
the principle that the decree of thi Court 
of first instance liad not Iiecouie final 
npainst the defendants first party so Ion;; 
as their appeal npainst the same i‘emniiie<l 
undisposed of on the file of the Add.* 
tional District Jud^e of Gnmkhpar, and 
if that decree had not become final it 
remained subject to the discretion con* 
f erred upon an Appellate Court by Order 
XLI. rule 4, Civil Proce<lure Co<lc. This 
appeal, therefore, fails and is dismissed with 
costs. 

.IppCof lUfMt'tHtt. 


bOWER BURMA CHIKP COURT. 

Civil KsrsKENCs Ko. 10 op 1015. 

Nuvember 1015. 

Prescaf;— Mr. Justice Ormond and 
Mr. Justice Twotaey. 

W. MKVKR— ArrLh ixT 

I'frgHi 

Mrs. C. LEA^ResrOKPSMT. 

Alitn /•» Iroile ri^ht 

An alienvnrmy wli» Imi be«s liccn«cd to innlc 
In India, hst nevets to ebe Courts sad may 

briiifT suits. 

8ehufeit'H4 V. (IPIS) T. L. R. SI. setvrrtd 

li>. 

FACTS of the case appear from the 
fuUowing Order of Reference made by tbe 
Judge. Small Cause Court, Toongo«): — 

‘*The facts of the case are. that one M. 
Meyer, who is a Torlcieh Jew, born in 
Bagadad, in Asia Mioor, files a suit for (he 
recovery of a sum of Rs. l^f>d<0 doe by the 
defendant Mrs. Lea, for balar,ce of price 
of tbe goods sold and deliveied to her by tbe 
plaintiff. 

Tbe defendant admits purebaeiog goods 
as alUged by the plaintiff, but she denies 
owing any aum to (be plaintiff, as ebe has 


fully discharged her debt. She also eon* 
tends tb.it ti e plaintiff being as alien 
enemy, has no right to sue. 

The plaintiff obtained on the 21et April 
1915 a license to continue hia business of 
a shop'keeper. Tbe license does not indicate 
that the plaintiff can institote a salt in a 
Court for the recovery of any aura. From 
reading the license of the plaintiff, 1 am of 
opinion that the plaintiff has no right to 
ane. but I am doubtful whether 1 am correct 
in my view. 

I, therefore, moat respeclfuly beg to refer 
this point for the decision of tbe Hon^ble 
Judges of the Chief Court, under Order 
XL VI, rule 1 of the Code of Civil Pro- 
cedure.*' 

JUDGMENT. 

OsMOKD, J.— In view of the decision ia 
StfiAffentHi V. SoUberff (1) 1 would answer 
the qaestion referred to this Court in tbe 
affirmative. 

Twouar, J. — It is qaite clear from the 
case cited by 51 r. Justice Ormond that 
an * alien enemy" who has been licensed 
to carry on hia trade or basioaas in 
British India has ACce«B to the Courte and 
may bring a suit. 51eyer may, therefore, 
sue. 

Pc/t'rcNre antuered tn affinnatii'i. 

(I) (]0ld)T. L.lt. SI. 


LOWER BURMA CHIEF COURT. 
Srsciu SiccikNU CiTfL Appeal No. 357 
or 914. 

November 25 , 1915 . 
r#ee*M/:^Mr. Justice Ormond. 

A U A 51 U T— P u i STi r p— A pps lunt 


l^ALU— Da PENDANT— Rsspoy PENT. 

U^r Ul out bv pc>'$i>n haring « 

hlU-SntlJ..t rtmt, maintoinalifitg 

. ^^’V.’vho let 9 out load to Another, can rceoTW 
rcM rnwa him jn law to tb€ 

tah I. jimI CkVil Courw. have juriadiclion to onUrtaia 

moat f ^ 

' 

Mr. Oampa^nae, for the Appellant. 

Air. 8ih HU Anna, for the R-spondent. 
JUDGMENT— The plaintiff sued the 
aefendaot to recover Re. 25 rent in respect 
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of 5 ikaN{«« of land let ont by 

him to the defendant. The defendant 
denied that he had agreed to pay any 
rent to the plaintiff and alleged that the land 
waa Goveroment vtaate land. The Township 
Coort gave a decree to the plaintiff. On 
appeal, the District Conrt remandeil the 
case to the Township Jodge to enqoire in 
his capacity as Kevennt Officer vvhetlier 
the plaintiff had acquired the atates of a 
landholder. The Township Officer foand 
that it was Ooverninent waste land in 
occupation of the plaintiff who had not 
acquired the status of a landholder and 
reported to the District Court, who then 
dismissed the suit on the ground that 
Civil Courts have no jurisdiction. Plaintiff 
DOW appeals. 

The question whether the plaintiff had 
acquired the status of a landholder does 
not arise in this case, and from the recent 
Full Bench decision in jfoimp .Vofr v. 

Hmal (1) it is clear that if A lets oat laud 
to B, though he has no title in law to 
the land, he can recover rent from 0 («. e., 
defendant). The Civil Coorte have jarisdic* 
tion in the present case, even though the 
land was Government waste land, h ia 
contended by the respondenl'a Advocate that 
there is no sufficient evidence to establish 
the tenancy between the defendaut and the 
plaintiff. Plaintiff's case, 1 think, is that 
he bought this laud from Abdul ^wsthogyi 
who, perhaps, was Abdul Oafur referred Co 
iu the cross* esa mi nation of tbe And witness 
for the defendant. The only evidence that 
the plaintiff produced to ehow that there 
was an agreement by the defendant to pay 
him rent for this land, is the evidence of 
two witnesses who say they went with 
the defendant to the plaintiff and agreed 
to take a certain number of kuaiVi at 
Re. 5 a keni for graxing. If the land 
was Government waste land in the ordinary 
sense, i. not occupied b any one, there 
is a strong presumption that one individual 
would not agree to pay rent to another 
iodividual for each land. I'lainiiff should 
have called the previous owner or occupier 
of this land from whom, be says, be booght 
it; and he could probably have called 
previous tenants of his. Tbe evidence is 

<l) 80 lod, Cat. m , « Bur. L. T. 19I B*)* 


very maagre, as it stands, ss to any agree- 
meiit by the defendant to pay rent; and 
it would appear that the land in fact is 
Government waste land. In my npiniun, 
the plaintiff h\s nn( made ont In’s case. 
I, therefore, dismiss the appeal with <>nsts. 

;lppctff iZ/vw/aW. 


COUKT OKTIIK BOARI) OK RDVRN'UB 
C.VITBL) PROVINCES. 

Kkvsni'r PEfiTiox No. lUor 1D1:M4 or 

KaeicrKirAruo Dmaior. 

March ;fd. IdU. 

PrrwN/: — Mr. Baillie, S. M., and 
Mr. Twet-dy, J. M, 

BARI asD otHKKs— PLA<,NrjrrA— ArreM.ANTS 

rtrtUi 

SRI THAKCRJI MAHARAJ— Dkkexoaht 
«HK.< roxnBxr. 

.M 1001 >, « 4.1— 

4^ pmii — 

PetperJnir. 

Wherr in n s«it f"r Piilix'icoiMrin iIk'IS m'ss 
mahiiig <Hi (he rcv^rcl to gfis'c iu fortune ioa as tn 
Im»w the mv9 yvi-rv 'tUfMlnird ui' what was 

(lie cxriiiplar an*a "r huw (he mCv* wem 

werkrU uul 

iha( (hi're m’as w prujirr (linl hy (ho 
Court brhHc. inaomtii'h un llir (oixintK wore culidril 
t(» <lCQianil (lia( ihi’ rn<|uiry l•lr(•hl<l vonclusivviy 
vhuw (hnt (he T«r<.< applii'J wviv actuuUy lhorA(cs 

T P- 1. 1 

Second appeal from the order of tbe 
Commissioner, Allahalmd Division, dated 
the P’^th August 191:1, modifying that 
of the AssisUnt Cullector, Korrukhabad 
District, in the case of enhancement of rent 
under section of Art II of 1901. 

JUDGMENT. 

BAi(.(.iE.S.M. (JUerck ^Oth, 19U.)— In (bis 
case beth partiea appeal against ecrtaiD rents 
fixed in the Comroisaioner's decision. Tbe 
appeal by the itmtp>lar is in regard 
to petty recuctioDS made by the Commission* 
er in connectioo with wbicli it cannot 
possibly be suggested that any queation of 
law is involved. That appeal is dismissed. 

As regards the tenant's appeal, (he Cora* 
missiODcr records that the officer who made 
the original enquiry and the officer to whom 
the work of enhancement was transferred 
both visited the village. The lirst officer 
made a careful record regarding each of tbe 
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fipM' in •iU' >’ ion. notii.jf in wliirb 

tiioi'o w.i" vi:*;i‘*>n f«‘r nnt 
luti''. Apii'C from tKi«, (he iiif*>rin:»tu>i) 
ns to h'«n' the tutes xvpre oMaiutcd i* 

pr;i('tic^)1y iftl. There M A pencil slip in nle 
sluuviiif? the roles, but 1 ran tiiiH Tit»thjn|r 
which nmkeA it rWar what the exemplar met 
orcepteil was t*r hi«w the rntex were «• irked 
nut. The rent of the nppel hints was enh.anred 
in Cnupt some 10 years ago nn*l the rates now 
App1>e<l ffivc an enhsnceuierit of omielhin^ 
close on uO pur cent, in sever il h••Miru'•. T’nit 
occupuicy reiit> c«»uhi n.se hO i>er cent, in 10 
years is a ptfipiMitmti nlin*h cnnimt l>e 
accepted. It is p>is>.il>]«< rUnt the f-rmer leiit 
was utidiily low, hot m the rirrumstatires 
the most dettnite and clear evidence nf the 
propriety <if the rates n '•Minus! Is iiccesstiry. 
It is not sutUcierit t>i h ihl. ns the Com- 
missioner has ihnie. thut lM*cau-e the ••Ilic«r 
tryinff (he ca«c was camful the reMilt must 
he coriHCt. The tenants are entitleil to 
dennuid thal (he enquiry should conclusively 
show that the rates applied are aclu.ally the 
rates prevuilinj; nrnongst the occupancy 
tioants of the neighbonrlnsKl. It seems to 
me impoN^ible to uphold the decision in the 
present case. 

I would cancel the onlers of both the 
lower C<iurts and direct that the case be 
restored for hearing and de<*ided by the 
RimlyHia of the nccupaiicy rental of a suHlcient 
number of neisrhbnunnir end similar villages. 

CosU will follow the Knal issue. 

TwiiKUV, J. M. — I entirely agree with the 
proposed order. The defects pointed by the 
benior llember in hi« judgments of the 
Courts are found frequently in enhancemeot 
cases and vitiate the whole proceedings. The 
judgment of the Court of (irst instance must 
sliuw clearly the area of tbe exemplar 
numbore and how far they correspond with 
the tielde in dispute and must show that 
tbe rates devolved really are “ prevailing '* 
rates. I consider that the decision ^f the 
AssiMant Collect - t is based on no evidence 
and that there has been no proper trial. 

.'ippeaf nifmcecf; Catenutnndai. 


LOM’KR BURMA CHIEF COGRT. 
bpn'Mt- SfC 'sy Civji, Akis.NL Xo. 16 oy 1915. 

Nowmbpr .% li^lo. 

— Mr. .Iu<tire Parletfc. 

.MA I'HlN— PuvtsTiPK— ArHBtLSHT 
ivrxne 

il. .M. V.\>.SIM A XU — DiiFejf OASTS 

— lisiiro.voKSTH. 

Act a* 1 7 oftoo^), ». 17 (I) (b)— 

U n•^»f^^—C>/•>*^•l<•ra^ion-^Qffev Wpt Open 
t,n fi-ftntH a/. 

Wl» -r* A »«'U» .1 hoiitc and Mtc f«>r Re. 1.500 to Rby 
a him) fi im ibe ssinr <;r the following 

4l.iy Airo*i*« ro h'JI ilic proiicftT to A for the estno 
ainouM in writintf. atfcvKounit is cninpuhorilv 
r -4i-(r.i1>l«« i< i'* in>i mrroly sn sgn'Ciin'Ut (oarll 
whiv’h I !•*«'« II 4 r*(|nirc ix'gintrHtinni but ie nuo which 
i*r**ate» il rii-Ut of n'dcmpclgn for tUul emOiinC. [p. 
am. till. I. 

J/*r'A r v. IVMJfdMcfwfe* 

fwiti. t7 )|. .Sv.wj Prrjthvtl v. Pkiil Binffh, A- W, 
N. (VMM INS. rrfi-rrea to. 

All t'> wU nfi<l to leeop K*ic offer opru to a 

Ct'rlain Usy isR<dMM fMr/«ni And e«n At any time 
b(M<iTv acccptancA be rccalloil [p. '*01| col. J,] 

51 r. Vithy for the Appellant. 

51 r. Ointpoiftt, for the Resp'indenU. 

JGDG5IEXT.^On 21th September 1912, 
appellant sold a bouse ard site to one Banu 
for Rs. 1,500 by registered-deed. On the 
same or the following day Balm gave 
appellant a prnmise in writing to the 
effect that he agrvod to .sell to her the 
same house nnd ground provided she 
at any time pnid him K«. 1,5^ U. Uabu 
died Oh 27tli July 101 1 ; his widow Me 
Chosfdd the property to (he respondents. 
Appellant then sued the respondents for 
specilic performance of Unbu's promise to 
^11 the properly to her, and obtnined a 
decree that tliey should convey the pro- 
perly to her within one month in payment 
of U^. 1,500. Oil appeal this decree was 
reversed and the suit wa^ dismissed on the 
ground that Bub u 4 agreement was inadmis- 
wble in evidence for want of registration, 
namtiff uow appeals. It U agreed that 
as a contract for the sale of immoveable 
property does not create any interest in 
such propaHy, such contract if in writing 
IS not cornpuls-rlly regisirable under section 
17. l,ookir>g, however, at the substance of 
the niAtler it appear# to me that the 
eUect of the agreement set up would be to 
ucate a right of redemption of tbe pro* 
perty for R,. l,50j in favour of the 
a PIH.-Ilaut, whether absolutely as the agree- 
ment in jVs terms implies, or for a term 
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of 10 y«ar8 as appellant alleges was sab* 
uquently agreed between them orally. In 
either case 1 consider the writing falls 
within the meaning of section 17 Cl) (^) 
of the Regis tmt ion Act, and, tlieiefore, 
requires registration. The case aptwars to 
me to be similar to Mtithn Venkaiiirkvfafitfft 
V. Pyoni^a Vcnkatackelnpati (1) and ^Hnt) 
FersJiaH v. I'kui Singh (3). On other 
groniids, moreover, I am of opinion that the 
suit must fail. Appellant Alleges that a1>out 
two months before the sale to re*p<»t»deiila 
she borrowed Ra. l.ifOO and to<ik it (o 
Ma Cho and nfTered to boy Ibe pri>perly. 
There is no evidence whatever of this fact 
except Dpre'laitt*9 bare word, but even 
she admits that upon ^a Cho advising 
her not to porchnse w ith money Wrowed 
At interest, she did uot iiist:«t, but let 
the matter rest. Nothing more was doiw 
until vespoudvnts had bought the pivtperty. 
Ill luy opinion, therefore, it cannot be 
said that there has ever bceji an accept* 
ance of Uabu's proposal to sell the pro* 
perty to Appellant for Re, 1,500. An 
agreement to keep an offer open for a 
given time does not bind the person making 
ibe offer, but it operates as an intimation 
to the purty addressed thU no acceptance 
will be received after the lapse of the 
time named/'* ‘‘An offer for instance to sell 
goods at a price named with a promise 
to keep it open to a certain day is KHd^rM 
pectum, and can at any time before 
a7ceptance be re ’Called. Such promise doe.s 
not prevent the person, who bas made the 
offer, selling the gnods mean while to a 
third person, unless by a distinct contract, 
founded on a distinct consideration, he has 
engaged not to do so. Thus where defend* 
ant offered to plaintiff certain wool for 
sale with three days' grace to make up hit 
mind, and within three days plaintiff on 
going to accept tlie offer was told that the 
wool was sold to anciher, it was held there 
was no contract, because when the plaintiff 
eigoided his acceptance, the defendant did 
not agree. "t 

The appeal is dismissed with costs. 

App<al dismitml. 

(1) 27 >1. ate. 

(2) A. W.N. (lOOtt) 190. 

^ConningLaic auO Sfacphsrd’s CoetravC Act, Sttr 
Kdtticn, psgo aft, 

tCunaisgLsui and SbophArd':* Cofitract Act, eih 
edition, pages iZ and :!3. 


ddl 

ALLAHABAD HIGH COURT. 

FiKST Civil Av^sal No. luy or iyi5. 

Noveffil>er 15, 1915. 

Present : — Sir Henry Richaxds, Kt., Cliief 
Justice, and Justice -Sir P. C- Bonerjee, fft. 
JAWAHIR .M.VL asd oriiKHi— UKra.HusJtTS 

— AlT^LL&Xr^i 
r«nH4 

UD.AL KA.M AKo oruaifS--*FL&(HTirrj-' 
UK’^WlXliENr;;. 

r^y.’ r'x'.wcNMiy m 6y 

"f mu l-pihiml 

Wlirn* « lOMfnK’Cucir' m(<»iic*‘U*‘<* (Uc 

liriirh’rl)' ill *4 Mn iliv l>u>ia 

Ilf a iiiMrimm’, Le tLo 

(m’NiT Ilf iU“ |•^«•p•v■’l> aiitl rhp rlu >( cvn»vv 

|.> cita 1*)' iirlu*’ uf tlw Ian <4 nu’ryiT. .|>. cal. I.J 

Kirat appeal from the order of the Subordi. 
imte Judge of Aligarh, dated the Jrd Muy 
1915. 

Hr. O. t. Agxrfnr/ei, for the Appellants. 

ilr. f*. t. DtiMrji, for the Rvepoudonta. 

JUUOHENT.*-'The iiueation in this and 
the coiuvected appeal ia ibe sums and Arives 
under the following ( ircuiustaiices. One 
Jugal Kishoi'O wae in pus«esaiuii under a 
usufructuary raurlgage dated November ibCb. 
He bad also a .iimple ruorlgsge the 
same properly. Jugul Kxsliors brought a 
suit on font of ths latter mortgage, obiuaied 
a decree and purchased the properly himself. 
Later on (he defeiMleots, who held a 
decree against a jiidgraeot* creditor of Jugal 
Kishore, atisched (he decree held by that 
judgmeot* creditor and in execution thereof 
applied for the attachment of the property 
of Jugal Kishore. It is admitted that 
under these circutnatancee (he defendants 
were in tlie same position as if they themselves 
had a decree against Jugal Kishore. There 
can be no doubt that if they had aUacbed 
“the interest of Jugsl Kishore iu the 
property" they would have a rigiit to sell 
all the interest Jugal Kishore bad. In 
other words, they would have been entitled Ui 
attach and bring to sale the absolute ownership 
which bad become vested in Jugal Kishore. 
instead, however, of attachiug bis mcerest 
they attached merely what they aeacnbed 
as tbe “mortgagee rights" of Jugal Kishore. 
It was “mortgagee" rights which were 
put up to aale and according to the sale 
cert)h<’ate it was “mortgagea" rigbes that 
were perebaard by tbe defendants. The 
present suit le a auit by the pLamtiffs, 
who are heira of Jugal Rishoxe, asking tor 
possession of tbs property and in the 
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nUev’vilIvi' that they ^honH be tUowed to 
n* lcom the mortffagc. The Coort of firet 
^ll^t incc (UnriMsised the case upon a 
p re I i mi nary point. The lower Appellate 
Coort overruling: this preliminary groonci 
remanded the ca«e for decision on the 
merits. The defendants have appealed. It 
is contended on their behalf that when 
Jugal Kishore, vrho was a mortgagee under 
a usofractuary mortgage, put op the 
property of his mortgagor to aale and 
purchased the property, a merger in In v 
took place and Jognl Ki.shore bee.ime the 
absolute owner and the mortgagee right 
ceased to exist. This no doubt la quite 
correct, but it doea not help the defendants 
who are them.selves responsible for only 
having attached and purchased " mortgagee'* 
rights. Under the circumatancea we think 
that the veiw taken by the Coart below 
on thie point was correct and accordingly 
its order of remand moat be affirmed. We 
dismiee the appeal with coeU. 

Appeal Aiemiteed. 


LOWER BURMA CHIEF COURT. 
Spccul Sicoxp Civil/ AprsAL Flo. 258 
OP 1914. 

November 16, 19 5. 

Preren^— Mr. Joatlce ParleU. 

Mf AhlLN NlSSA anp OTseae— PLAiarirps— 
APP6LLAI4tS 
verevi 

MI SURA BI AKO OTttEUS-^DcPGNUAKTA — 
RaspoNDanTs. 

A<t{l9f iW8K W- 03, 66— 

«u<< for-iSorlpfige-Hffti in iii«rff«eeeV pMVMjVn— 
Oral «yrrfrn€r, o'lmiMibitifgof. 

In a ftuU for rodfrmptiea when tho mortaagre i« in 
poMSssioB of the uortfa 9 «'fleed and feila to pn^dnco 
it oref evidence ie admieeilile onder ecclion 63 (e) 
read with provieo (2) to eection 66 of Iho Evidence 

Act. 

Mr. N. C. Sen» for the Appellants. 

Mr. S. M. Bote, for the Respondents. 
JUDGMENT.— I am at a logs to under- 
stand the District Jadge'a statement that 

there ia nothing in the plai ntaboat a mortgage- 

deed. The plaint itself is beaded *'a suit f^r 
recovery of I *90 acres of land mortgaged by 
a deed" and the Ut paragraph expressly 
eets out that such a deed was executed. 


Tbe docnraent would naturally be in the 
possession of the mortgagees, that ie, the 
defendants, and from the nature of the 
case they most know that they would be 
required to produce it. Oral evidence wae, 
therefore, admissible under section 65 (a) 
read with proviso (2) to section 66 of the 
Evidence Act. 

Next, I do not understand the District 
Judge's reference lo a donbt as to the 
identity of the land. The plaintiffs folly des- 
cribed and attached to their plaint a plan of 
the 1 '90 acres of land they sought to redeem: 
the defendants alleged that thie very land 
had been bought by them. The identity 
of the land was never in question. 

Again. 1 do not understand the District 
Judge's doubt as todefendania having deposed 
that the witnesaes to their deed were all dead. 
Their agent, Abdul All, who conducted the 
case for them, named them all unequivocally 
and said they were all dead. B'inaMy as (o tbe 
defendants having cited other witnesses, it 
is irae that they cited six, whom they did not 
examine. The record makes it quite clear 
that they did not tender any cf them for 
examinalioo. 

It remains, therefore, to consider the evi- 
dence on the record, Tbe plaintiffs have 
produced two of the witnesses who were 
present at the mortgage and attested the deed 
and there appeare no gmand to disbelieve 
them. Ae against this defendants merely 
produce a deed of which there is not only 
no proof but which does not even purport to 
be signed by their alleged vendor. In my 
opinion the decision of the Township Court 
wB^ correct. I reverse the decree of the 
District Court and rastore that of tbe 
Township Court with costs throughout. 
Advocate’s fees in this Court two gold moJiun. 

* Appcrtl allOKWl, 
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nHAQWATI S&RAK S1XG8 «. RARI $(HCR. 
COURT OF THK BOARD OF RKVSNUE, 
UNITED PROVINCES. 

Rbtbrur PetiTiON No. 6 ov qp 

Aluuaiuo Djmu'f. 

No^embar 16. 1918. 

Prfsent'. — Mr. Baillie. S. M. 

B. BHAGWATI SARAN SINGH - 
PLAIHTIfP — ArrSLLANT 
ver«itf 

RABl SINGH AMU otdk'Rs— D spbsda^^ta— 

RSArON UKNT«. 
ylrMH 'OOU, •». 30 -Hlr— 
prifhtfif yi^htn—A'frfr*!' — Sir. rkmiir*ef‘ 

i/ thnnpti- 

li»*)»rvlvirtArr rtirht* cau br vlalinrH lif a nr 
paNuiu w no may bo i*i nf ili** ovph 

if lime ^irnnti br a (n*»|in«Kcr. «|KHHnlty wWa 
tlia lulvrnw p<i$iir«)iii'U Iiua riiiciwi) io(A ownor^liip. 
5'r rvlninn ill cliaractiT at aurb lu Ihr httmU <if aa 
n<lvor»« ou’ncr, 

ThU'd Appaa) from tlie order of the Commit* 
aioner of the AlInhebAd Divieioti, deled 
l.Stb Janoery 1912, oonKrtuhiR that of the 
Oolleclor of Allehebnd Di«lrict, in iliecaaeof 
deUmination of rent under Motion 36 of 

Act lU of 1901. 

JUDGMENT.— The riaeation miesd in this 
case U very eimple and may b« Urieffy 
diepoaed of. Appellant Ima by m*ana of e 
foreo Insure suit become the proprielnr of 
the share to which the land now hi «iaestion 
belon^a. Tins share was formerly the 
property of one Sital Sinffh who died deeply 
in debt. Hie immediate heirs refused to take 
the inheritance and poaseasion wns taken 
by more distant reUlivea, who are now the 
re.spondents in this case. Sital Shiiph 
died liO years a^o. RospondenU have 
since been in proprietary poasea^ion. On 
the foreclosure taking place th«y claim 
ex-proprietary righta in the sir. Vw appel- 
lant it is urged that not being the legal 
heirs of Sital Singh their possession waa 
that of trespassers and the recorded tir 
cannot, therefore, bo considered to be their 
iir. 

I find nothing in the law to support 
this avgocDeot. Land which has aegnired 
the tir character continues to be riV so 
long AS it is so recorded, unless circarn- 
stances arise in which ex-proprietary rights 
may bs claimed in U. Bx-proprietary righte 
may be claimsd when land is transferred 
in execution of a decree nr by vnlantnry 
alienation. No such transfer has ever taken 
place in regard to this land and. 


TOO AOO SriM r. MAOMQ Ba Tiy. 

therefore, the ri> in it still continues <o 
be sir. Respotidenfs have Imd poesexsion, 
as already rcmnrkeil. fur kO years. 
Their pmprieUry title i*. so far as I can 
see. just as good as if they were Sital 
Singh's own sons. The positiuo, therefore, 
is that respondents are the proprietors who 
were in p^isMSsioii until the hirveJosure touk 
place and that the Innd is sir. They are. 
(hetefure. entitled, ns found by the 0 dlector 
and Ihe Comnii«sii>ner.tocxo>roprietury rights 
in it. 

The appeal U disniU<eil with costa on 
appellant. 

riea.fer s fee Rs. 20. 

.Ippeaf di'«mi‘wd, 


LOWER BURMA CHIEF COURT. 

Civir. Rcmaion TsrinuN No. 113 or 1010. 

Novi*ml>er 24, 1010. 

PrfWAt:^.Mr. Justice Ormond. 

YOO JOO SKIN AND AsoruEs— DBecNSAMTs— 
ArrucAXT;< 
trr»nt 

MAtNd BATIN amk another — PutxTivrs 

}tNAr(l2« PRNTA. 

gmstt * J fvr w«e 

eait •hi/ 'ifirrmiHiitivn 

fsiajVt. m /I'MM ecrHfMriVH Rt h', 

A CiiHrt M Smnll Cas«*'ii liai iurisiHrlMtii to iiito 
ihc <|i»c>(asi of tiilr nrj»ing iiiviilratnUy <n a auit (or 
<l«niiiac«h>r H«c sn«1 iicciiiHilMm. fp.Hni, enl. I.j 

.V parxliftwr imnunrnUK- properly tun mie ko 
i»cvN|««i( f«H’ ilasingi** fiv uw niicl '«tMi|iA(joH, if ihc 
i*crai«aM haH «HrHpitH| (hr )ircinhe« wUh llio consent 
of the Tircvi'iuft <m'i*rr bul boon strivil with a 
notirc Itmt Ito w<Mhl no hMtyt’rW nllowod to occupy 
it fire of real. A |>n««mn|aiuii l<i jiay rent nrioco from 
orcupatkHi. fp. 894kC<d. 1.} 

ilr. Katkar, for tJie Applicant. 

Mr. Ba Shtf, for the Respondents. 

JU no M ENT.— This is an application by 
the defendants in revision from the judg- 
ment of the Small Cause Court passed 
a^inst tliem for dsiDages for use and 
ocrupation of a certain house. The plaint* 
iffs bought the hou<e from the previcus 
owner by a registered transfer. The pro* 
Ti'>aa owner, according to the defendants, 
allowed them to occupy it free of rent in 
lieu of interest, which was payable on a 
loan owing by the previous owner to 
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tliem. TKe ha vs nn legivl 

cliarso oil the pr<)»'>er(y. Ths plainiiJfs 
^si*ved ti n*^tics on the defendunts rsiiQS^t* 
inf? them to sacnte the premises and 
gi>ing them notire that, if they did 
not do so, they would he charged 
Rs. ‘20 a jDonih. The defemlanU knew 
that the plaintiRs were the owners of (he 
property. 

It in contended that the Small Caose 
Coort had no jonadiction (n ^ into the 
qoestion of the plaintiff^' title. The Coart 
has jorisdiction to entertaiii a suit for 
damages for nae and occupation and the 
question of title arises in this eoit In- 
cidentally: therefore, it must he determined 
by the Small CiO'^e Court in order that 
the Small CaQ«e Court should determine 
the Huit. it is nr^ed that section 100 of 
the Transfer of Property Act applies and 
creates n charge on the property in favoor 
of the defendants as aniiiMC the plaintiffs, 
t.e.» it makes a transaction which ia not 
recognised by law, valid, which, of coarse, 
is ah«nrd. The section does not apply. U 
is contended upon the aathoriry of R^inrifk 
Oa«v V. Afo/juni^i Ynruh)i Dmlnh (1) 
that there bein? no express agreement 
betweea the plaintiffs and the delei»d imN, 
I. e., no privity of Ct.otraet, the plaint iff><* 
only remedy was to sue their vendor for 
poeeession ai>d mesne proRte. In that case, 
it wae held that th« defendant did not occupy 
by the permission or sufferance of the 
plaintiff. A presumption, however, of a 
oontraet to pay a reasi>nable soia arises 
from the defendants' occapation of the 
plaintiffs’ property. The previoas owner, 
by giviofl! notice to the defendants that 
he would no longer allow them to occupy t 
free of rent, would have been entitled to 
sue for damaffes for om and occQp«tbn, 
and the plaintiffs bavin? acquired the 
previous owner's title, they have that 
right. (See Fua on Landlord and Tei«nt 
at page 399 and the cases there cited.) Nn 
ground, therefore, la made rut for this 
application which ia dieoiis'ed with costs 
two gold mohurt. * 


■ (1) 8L. B.B. 122. 


Appftrafjon diemuied. 


CALCUTTA HIGH COURT. 

First Civil Appbal No. 493 OP 1913. 
July 7, 1914. 

Pretent: Sir Lawrence Jenkins, Kt., Chief 
Justice, and .Mr. Justice N. R. Uhatterjea. 
SATIS CHANDRA GHO.SB— DBrsMOAXT— 
AppBLuyr 


vereus 

RAMKSWARl DASI sNDOTBeRs— 

Plai PTIf PS— Rr^POXOR H7i, 

Station -Ex parte dectveS'tU^Aucfhn-fttr^ 
rhtS'r, or ’Ivf'te-huiiitr, q/— E x parte 

^tuie—jMSHjnrr from ilec,^.holife, purchamr, 
rifkU fif, if ngetied — Hona fldo pHt-ehne^t tor ivdur 
teithrml uf, appHoahHity oj. 

A Ceort os a matier of polfoy hsi a tender 
regard for honest perrliescrt at sales bald in oxeou. 
ticn of its decrees tbeogh the sales may be subee* 
queatly setaMde, where those perohaaere ere net 
parlies to (Jie salt sod tba decree hae not bMn 
)>aM«d withont junsdictioB. Bat (he *ame meaeora 
of protect ion is net extend rd to purchasrre who era 
(Uemsslres tba deere».hnl tier*, nor lo (he parebneem 
from thoae deorea-belders.pnrcbasort. [p. bPS. col. 2.j 
2aiV*.l*aMia iTAcN v, iiiih‘\uimrn\ Afffhar Ali Shen, 
III A. 166: J6 I. A. iTj 5 Sor, P. C. J. 120, explained, 
Shrit !tm«l Ronfkrr v. Itynb Rou thfr, 30 M. 203: 

17 M. L. J. lai; i M. h. T, Wl, (ItAsp proved. 

Tbs defsasibility of the d«»rrr.o. hoi dor's tide tv 
the property purcbesod la exscation of \nee parte 
decias IS of sflch common ocourronce that the plea ef 
a vurcheserforvalue without notice hardly appUo* 
to his aeaigaae. fp, 695, ©ol. 2.] 

Appeal again*»t the decree of the first 
Subordinate Jadge of 24.PergAnabi, dated 
the 5ih September 19ld. 

Babos .<?eref Ohan>lra Hoy OhoudKry and 
BhU'i^'h CAea^r/i /Jov, for the AppaMaiit. 

Babue Alul KriehHQ Hoy, f<.rjthe Reapoud- 
ents. ^ 


JCDOMENT.-The decision of this ap. 
peal admittedly turns on a point of law, 
and there le no contest r, io ih© facts. 

*8''-rcd before ue 
that the diapute should be decided by us 
ootwrihMandmg any defecia in procedure. 

Iho question ia whether (he tiiU of a 
paechaaer fro.> one who has bought at a 
of hin own decree ii 

W K. ^ where the decree 

has been vnlisi-quently i.er aside 

^ ob Bo^lher ( 1 ) that ..W. property 
Vr“‘’T •’'"•''■‘M* decree fa 

S«s DO notice of any defect in the decree, 


(l)SOM.296|,7M.L.J.ie6,2M.I,.T.II6. 
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the equiUbU He'lii to s^t soch a 

deered oinunt prev&il thk n^htA 

of a subsequent purohmerfor vnlne without 
Dotico. If thie deoi«ion be corre«'t> then the 
preee&t appeal must sacceed. 

But 1 find it (lifbcuU to reconcile 
ibis deciaion with whut w.is snid by the 
Privy Council in Znin-uf-Abitu Khnn v. 
JlfnAammnd Atgkar AU Khan (:i). There s*!*^ 
were attacked which were elTecled under 
decrees that where sohseqaently eel aaiJe. 
Of the purch'teeni soroe had b<^uifht in execa* 
tion vf a decree to which they were str»ii^*crM. 
Some were deci*ee*holdere who tied pur- 
chased at a sale in execution of their own 
decree, and aooie were eubsequently pur- 
chasers fiom such decree- holders. TIi«>au 
in the drd of these categories were in pre* 
cisely thesame position as the appellaiu in 
this Case 

In delivering the opinion of the Privy 
Council Sir Darnes Peacock eaid; Some of 
the defendants were decree* holders simJ 
some were persons who came in urder 
tham; bat all the defendsnts who are in 
that position may for the purpose of ihit 
judgment be classed under the head of the 
decreediolders. Others of the defemlants 
were notdccrse*ho1ders, but merely purchasers 
under the execution and strangers to the 
decree npon which (he execothn issuctl." 
This passage is important rimI the rent of 
the opinion must be read in tho light of 
the extended meaning it gives to the word 
'dsoreS'holHers.’' And when it is said that 
a great distinction haa been made between 
the case of bnna fiJe porchasers who are 
no parties to a decree at a sate under 
execotion and (he decree •holders the mselves/' 
it has to be rsisereber^d who are incloded 
in tbe term decree •holders. It is oo the 
strength of this distinction between those 
who ere and those who are n<»t decree- 
holders that the decision went in favour of 
the latter. 

This appears to me to be the re«a1t of 
the language employed by their bordships, 
and I am nnahle to accede to the argu* 
ment that the resalt is so opposed to legal 
principles that we ought not to give 
complete effect to the lengoege osed. 

(8) 10 A- Iflfi <P. c I-‘» I. A. IS- i Ssr. P- C- J. 


The Coort as a matter of policy has a 
tender regard for honest purchaxers at sales 
held in execution of iH decrees though the 
sales may be subseauontly set asido, where 
those pnrehasors are not parties to the 
eait and tbe decree haa not been pnssed 
wirhiHit juriediction. 

Hot the isnie mo'isnreof piHnWtion is not 
exiemled to purcha‘<er;< who are theru'<elvsa 
the decree. h«>lder^; n iv can the pur<’husePS 
from SQch dectee-hnldevs claim tint the 
Court owes them any duty, or ti» he within 
the policy w’hudi the rxtcnsiim of 

protection to atrangers. They have bought 
front one whose title is Knhle to he do- 
fvuted anil if the drcid wi in '/■itH-iif 

KKfiu'uvns^ i'J) l>c.Hrs the mvnuing I have 
attnbated to it. the title acquired hy tho 
porcha'«r from the decree 'holder is similarly 
defesMible. And the dcfeuKihllity uf a 
deoioe^ holder's title where the decree is 
er pu'iv is tf such '‘ oriuI'Ui occurrsnev that 
the plea <d a purchaser fur value w ithout 
notice hardly applivs. 

The appetli which has been limited to 
this bare point of law. there Foie. faiU» as 
does the vross'obyertiiMu and the i‘C>*uU is 
that we decline at this stage to interfere 
w ith the decree of the Subordinate Judge 
nut before we can finally dispose nf the 
case, it is necessary that it hIiouH be 
determined whether the sale should bs 
set aside as agsinst the appellants, fur it 
is I heir case that the decreu and tho sole 
to the decree* holder were not set aside 
in their presence. The p.irties agi^ea that 
ihi.s ahould be deUuniioed un an is<<ue in the 
suit. 

We accordingly send down the following 
issue for determination:— 

**Ought the ei pnrU deciee and the sale 
to the decree holder to be set aside to the 
prejudice of the appellants/''* 

The parties will Im at liberty t > adduce 
evideitce nn this and it will be upon to 
the respondents (» .show timt tfio ap- 
pellants are bound hy tbe oHers that 
have b«>en male. The r-turn should be 
made in two months. 

ilown. 
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L'M.i li UL UMA VUW.h' COLIIT. 

.'f .%,► 1*1 ^ M. .Vn’K.M No. 5? or 1015. 
t>e«‘cinlH*r 0. 1015. 

— Mr. .lu«t:co Maun? Kin. 
NVIN THA Ml’ ANO ixrkriiER — PLACsTcfra 
— Arpt u.AXTs 
vprgut 

MI NVO WCN MR and 

DfppskanT' - Rp<i»osnKNTj*. 

ToJ rr.HV.tM.v (V/i* r../ lOOV. ^>. vu. ». 

All Al>}icllnto Court !>houtil hr»t «li«|aKU' nf Miiirmln 
coiiiinff li«'f<iri* ii in ft juilssini'iir which kmi »Im>w 
lliv jiiiiiis rftiw'il ;m«l tlx* rt*o«'>n fitrio il«’«*i»i<*ii, 

.'l.iroi'Mio I'lfiit. V..X..A./ \l IV \|, L. J. 

34; :l Si, I. T. 71. I. AU. 10 

C. Ill'ifti II. !lHo. ri'fom il to. 

Mr. J. t!. I.'itnhnt, for the AppeDAnU. 

Mr. M'ri/ Oiiug, for the RenponfieTita. 

J L* DG MKNT,— TIik i» an appeal from 
the judgment and decree of the Difttnct 
Court of Kyaukpyu conftrming the jadffmer.t 
and decree of theTr>wii«lMp Court of Kamree. 

The only emu ml of appeal ie that the 
iudffmenta of the lower Courts are onin- 
telllKihle and not according to Uw. That 
the juiigmeiita are open to this eriticiam, 
5lr. May Oung. Connael for the reftpondenta, 
admitted at the hearing. He even luggeated 
that both the jadgruetita should be aet aalde 
and tha lower Courts called open t*» write 
proper judgmenta. I agree that they are 
not in accordance with law. Hot ] do not 
think it necessary to aet aside the jadg- 
merit of the Township Court and order it 
to write a proper judgment. The lower 
Appellate Court being a Court of factmay 
deal with the case as it appears on the 
record. With regard to the judgment of the 
luwer Appellate Court the proper ccurae is to 
ssi aside its judgment and decree and re* 
mand the case to it to be disposed of ac- 
cording to law. Sea ^oraraRO PfUfii v, 

Setha Itedfii (1). 

Order XLI, rule 31, provides that the 
jo dg men t of the Appellate Court shall state 
(d) tha points for determination, (5) the de- 
cision thereon, (r) the reasons for the de- 
cision and (it) when the decree appealed from 

is reversed or varied, the relief to which 

the appellant is entitled. These requirejnenta 

are provided for in order, as stated in 
Auanullak v. Hafiz Mahotuffl AU (2 to 


(1) ai a. 400; 18 U. L. J. 34: 3 41 
(S) 10 C. S33at p.93a. 


b.T.71. 


ABOl'L RAH A U AM 1*. S ARARAT AU. 


afford the litigant parties an opportornty 
of knowing and understanding the grounds 
upon which the decision proceeded with a 
view to enable them to exercise, if they 
see fit and are so advised, the right of 
second appeal conferred by section 100 of 
the Code of Civil Procedure. An Appellate 
Court should not, therefore, dispose of ap- 
peals coming before it in a judgment which 
does not show the points raised and the 
reasons fop its decision, for the effect of 
such a non compliance with the law might 
be that the right of second appeal was 
altogether neutralized. 

The judgment and -decree of the lower 
Appellate Court are set aside and the case 
is remanded to it for dispusal according 
to law. In dealing with the cate, that 
Court will adopt the procedure laid down 
at page 471 of the judgment in Madras 
ease cited above. 

The costs of this appeal will abide the 
result. 


A'crce wf atidf. 


CALCUTTA HIGH COURT. 

SecOHO CtviL ArresL No. S07 or l^U 
August 24, 1015. 

Pre«Rl:— Justice Sir Asntnsh Mookerjes. Kt., 
4 Mr. Justice N. R. Chafterjea. 

AUDCL HAllAMAN JrpuMF.Nr-DKuroft— 
ArrcuAMT 

SARA FAT ALl *Np AKOTHCR— , 

vri. »/'er iuttUHttoa of— 

esi-uiZ' ^r'r**^'*"* ft sale held in 

and « J, icU d W aside the sale 

WM madf. ^ [p. applicatiea 

Co^rlJ' i**r*^’ -**' *0 Ahortcii litigatioa OP 

insiitaiipn of ilu> iieppeoca sioco the 

t«lW U cbe 1 m- ">*7 sfforf 
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Alt Chcran ^(rnWnl v. Btitmrnnth i£>tinUI 26 Ind. 
Cftl. 410; 20 0. L. J, 107; Hrtto,-,' 3fnl v Jammli 
6 C. L. J. 92: Ram^<l Sakit r. AWc«>rai< 
JCitmav UpaHkay. 8 0. L. J, 102, ref«m»d W. 

As soon as Au parte decr^ ism iisid«. ihi* 
Bsle hold theraundor to (ho ilecreo-lioHor. is can. 
osUodsDdiC II immatsml that the pMjiorly has 
mesa while boon Ssslffned swhj hf tho deoroo-i^klor 
saoliOn<purchssor. A frosb doom subioqitriKir 
mode, does not vslidato tho talc. To. 897. cwl. ti u. 
899, col. 1.] 

Ail assisnes of n doorooditildor a action. pQrclia«4>r 
•t&ndi in on bettor pnsUion (ban Ins nisiimor. fik 

0 M, col 1 .] '* 

Satis ChiindraOkPt t. AnM«auwr» /Ami, 31 IimI. 
Caa. 89A, 2S C. L. J. 400; Kkam v. 

ifuAaoimoJ AxffAa*’ AH Khan. 15 T, A. 12; 10 A I6C 
9 Sar. P. J. ISO roforrcil to. 

Shetk Umn* lUwther v. Itnjnt fUtrther. 30 U. 205j 

17 H. U J 16^; 2 M. L. T. J88.<|ii9cti(«4] foofn. 

Tito s|>oeislprot set ion Afforded to a streojifcr whn 
purohaios at nn otscution sale, is iwM calMwImI in 
tn aiiiffiioo of the dccreodmldor snciion.PArvIkascr. 
[p. 89“, onl. t .3 ' 

Kiithna J/om.M/ r. JnpeHAra Ka^im 

Bey, CT 1«d. Caa. JSR) 19 C. W. N- 5b7; iO C. L J. 
460, referiad to. 

Apptnl RffAinat tht order of t1i« Dufriri 
JadBB of NoAkhali, dated the I4lh November 
191H, reversing that of the Uan^if uf Seod* 
wip. dated the ^Hth Jntr 

Daba Ju^it Chnndra }T4gffi. for the 
AppeHnot. 

Baba Kali Proefinna Pipiai (for ^foolvt 
A. K. Ptttfrif fnr the Reapondenta. 

JUDGMENT,— We are invited in this 
appeal to consider whether a sale of the 
properties of the appellant in esecation of 
an M-parie mortgage- decree, ahauM eUnd 
ooi.hrmed. The sale was held on the 
2nd November 1911 and was confirmed on 
the I3th December following. The 
decree- holder, who had hiDseif become 
the porchaeer, forthwith tranAferred the 
properly to another pentnn. On the Idth 
August 1912, the judgment-debtor applied 
to have the sale set aside; he alleged 
that the sale bad been irregularly end 
fraadulently held and had caosed him 
eabstantial injury. He joined as opposite 
parties to lira application, both the decree- 
holder auction* porch aser and the assignee 
from hire. At the same time, he inetitoted 
proceedings to have the tx pcHe decree 
itself set aside. On the 22nd February 
1913, the application to set aAide the 
ex parte decree was granted. Thus, on the 
28th July 1913, when die Monsif took up 
for disposal, the application to set aside 
the sale, he foond that the ex parte decree 

57 


bad already been set aside. Ho consequently 
held that the sale must bo set aside on 
the authority of the derision in Set Umedmal 
V. SriHtifk Ray (l), although in the interval, 
the decree-holder auction-purchaser had 
transferred the property to a stranger. In 
this view, he declined to take evidence as 
regards the merilA of the case and set aside 
the sale withmii eni»iiry into the allegations 
of fraud, irregularity and .substantial injury, 
On Appeal by the assignee from the decree* 
holder auetmu.pnrclm«er, the District Judge 
has reversed this onler and has directed 
that the s-ole do stand g>od. He has 
held that the assignee from the decree- 
holder stands nn a lietter footing than 
his assignor and is enti(le<1 to retain tho 
properly, nofwithslAmling the cancellation 
of the r.r po/ie decree tvhicli u*as the 
foundation for the sale. The judgment- 
debtor has now appealed to this Court 
and has mvite<l u« to hold that the sale 
•tood cancelled as AO.m as the r.r pnrfe 
decree was set aside and (hat it was 
immaterial (hat the property had meanwhile 
been aasigi.ed away by the decree-holder 
anetwii-purcha.ter. We are of opinion that 
this contention le well-founded and must 
prevail. In the first place, it is clear 
that the primary Court was competent to 
set aside the sale on a ground which was 
not mentioned in the application of the 
judgmeiit debtor and did not in fact exist 
when that application was made. It ie well 
selded that the Court may, in order to 
ehorlen litigation or to do complete justice 
between the parties, take notice of events 
which have happened since the institation of 
the proceedings and may afford relief to the 
parties nn the basis of the altered 
coiiJitioiis. The decisions which recognise 
(his principle* are reviewed in i7ot Charan 
SSandal V. Bisttanaik Mumlat (2) end refer- 
ence reay ha made particularly to Vasari 
kfal v. Janaki Praead (3) and Ramtjad Sahu 
v. i7<n<ffvicer« itvner Upadhny (4). 

In the seromf place, it is clear that the 
effect of the cancellation of the e.r parte 
decree on the execution sale held there- 
under is not touched by the fact that the 
decree-holder auction -parch user has assigued 

(l)CTC,«lft4C. W. y 092- 

(2> 26 Ind. Cas. 410; 2U U. L. J. 107 

(3] 0 C. t. J. 9A 

14)6C. L.J. 102. 
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:iwny property Aold. As fatly dX' 

plnmed by Jerikm?, C. J., in Sotif Cf»an4rn 
t •/ir>ttv.Iifini<;ttcAri Z)a$i(^).tb« assignee stands 
ii> no 1>ettei‘ posi(ioi» tlian His assignor. THis 
is borne out by i He decision of the Jodicial 
Committee in Zt^in-uhAMin Kfiait v. Mukitm- 
mad Atghiir Afi Khan (6), and it is plain that 
the contrary view adopted in Shtilc hmal 
I^owther v. i?aio6 i?wMer (7), is supported 
TieitHev by principle nor by authority. Tbe 
tbeury whereby n special protection is afford- 
ed to a stranger vvlio pui’chases ntan execu- 
tion saUi wilt be found expounded in the ca^e 
of Kri'^hua Chiitidni MnnHat v. JfgeHdrtt 
Ka/aiH P'tfi (8); tlmi rule cannot be ex* 
tended to nn assignee of the decree*Ho)der 
aurtion*purcheser. 

We are informed that on re'trial of the 
suit n decree Has l>een made in favour 
of the plaintiff against the defendant: but 
ns Maclean, C. J., pointed out in Set 
l.^medmal v. Snnftth fifty (1) that does 
not affect tbo question of the effect 

of the cancellation of tbe er por/« 

decree upon the sale held thereunder; as 
Nooii as the i.r partf decree was set aside, 
the sale fell through, and the fresh decree 
subasquentiy made, coold n<ii possibly validate 
that sale. On this ground, the present ease 
is iUstinguishahle from the decisions in 
Hfttfin Mai v. Janaki Peaiad (3) and 
Sah» v. B'H<ie4wari Knmar Ppadhya 
(4), where the very decree which wa* the 
basis of (he sale, though temporarily nullified, 
WAS ultimately maintained. 

The result is that this appeal ia allowed, 
the order of the District Judge set aside 
and thot of the Court of first instance 
restored. Each perty will pay his own 
costs throughout tfie proceedings. 


Appeaf nllotetiL 
.1 31 lod. Cm. 894; 230. L. J. 409 
<8) 18 I. A. 13; 10 A. 1M;6 Ssr. P. C J (2ft 
(7) SOM. 206: 17 U. l.J. I$8, 2U.L.T. ISO 
^^(8) 27 tnd. Cai. 189: 20 0. L. J, 469; Ift C- W >f 


COURT OP THE BOARD OP REVENUE 
UNITED PROVINCES. 

RF.vcNcr PeriTtOM No. 17 of 1912*13, of 
Etanvib District. 

August 18, 1913. 

P/yaewf:— Mr. Bail lie, S. M., and 
Mr, Tweedy, J, M. 

JAKKl PRASAD^Dsfbnoakt- 

Ami CANT 
irrsNs 

fiftja bOKKXDKR SHAH— PuiNTiVF - 
RR:<rOXOBNT. 

.Iw'" TrHaHry Art fit lOOU, l&S— “MusQ 
Vhainili", uiMMifty uf— gciVHMC, auttt- 

mfHt ‘if, 

Ab rncry nitU rcspt’vi io a viani lr. (tie Agra 
IVtvincc \u ilir rlFcct Ihni ihc IaiiiIU ‘'3f»oJi Haimti", 
mean* tlcir iho gruiii ii an abflolulo one for 
« liAriiiiiih* ni;4 iV itoi reaumfible, sad 

riitrH'v |c» iU|. r«m(rary hi Dulistsincnt vjIUgO od* 
iia^icrs, «anhoi nffcrl llic cucamttenCOS 
Mi)«l«*r wUlcIi the wna iiiailr. [p. 690, col. l.j 

tVJiori' »iM*l( IniMl liA» Utii IwM fi.»r 60 year* and 
iip«ar<U by tHo lutlii' (•Hgioul granteei 

ir ..hriuUl hr n«M*»HHl n* n*veiiiK> ofily. , p.609, col. I.J 

Applicatiiin for revision of (he order of tbe 
Commissioner, Allahabad Division, dated the 
20th January 1913, confirming that of the 
Settlement Officer, Ktawab, ip a case of 
lesiimptinn of land. 

4UDUMENT. 

Hai.lis, .S. M.—iAfgiut 14/A 1913.)»This 
auit for resumptirn nf land held rent free 
was heard hy (he Settlement Officer of 
Ktawali. Tbe land in question has without 
doubt been held rent free for more than 50 
• mere than two successors to the 

original grantee. The first record on tbs 
suh.ect, ia in the ii'njib' uUan of 1S83 when 
the tenure wsa recorded ae a charitable grant 
and the icajib-nl.uri contained a deelaratioo 
by the sewfader that he would not resume 
'^.'ibin the period of Settlement. The prO' 
vision in the teaitlt-yf»art of 1S72 was that 
when the temindar desired to resurae, he 
would apply to the Collector foe asssssmeot 
of rent. The Settlement Officer held that 
these facts indicated a grant resunisbls 
at the pleasure of the grantor. He, there* 
fore, dispoMesaed the grantee under section 
154 of the Tenancy Act. The qBSstionr 
•aised in this case, are of general imporiaoce, 
luasmuch as the conclusions arrived *t 
form precedent.s in regard to ibe setiou to ^ 
regard to other charitable 
the Btawab District. I am unable to agw* 
With the view taken by the Settlement Officer 
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Uliir CfOKAH FAX OB V. ACTTBAJ NATSI PANDK. 

&nd necepteA by Clie Commissioner. It is rtesr 
thnt oiider the terms of the trttjib-ul-ars of 
l8So the sroTitisnotresumableatHiepleasare 
of thecrrantcr, Qor cen I consider I hot thbi 
fra)<6*w2-/rrs is evidence ibst it was a gi-^ni for 
a term. The declaration in the le/yVA. was 
not made when the ^rant was given hut wns 
simply a statement of the view, the 
took in regard to his liability under a pre* 
existing grant. Thegranthadlieenmade before 
and there is nothing to show that it was 
made for the period of v'^etllemeut ui* fw any 
othsi' period. The semrador simply acknow* 
ledged that he woald consider it binding for 
the period of Settlement. According to this 
vnSih-uJ’<iri, the grant was not oi>e which is 
resumal)]e under section 154. The pixivi* 
shm in the 11^72 iraJih-Hl-ftrs in regard 
to the same tennre, deserves no cousidera* 
tion, becaoae it is simply the ^statement 
of an interested party and inconsistent with 
the declaration of his preilecesaor* in ‘interest. 
I do not think that it can in any way be 
held that this is fdiowii to be a rcKaoiable 
grant. 1 hold, therefore, that it was s grant 
to which aectimi 15$ applies. I romider 
that in the general importance of this raling 
and in the eontiscation of eiisting rights 
which theSettlementOfljcer ^decision implies, 
there ia ground fora revision. 

I would allow this application and call for 
a report from the Settlement Otlicerss to the 
revenue payahic in regard to this rent- 
free gmnt. 

TwBBDr, J. M.— I agree with the Senior 
Member's view. The entry In the invfh*Nf- 
nrs of l$d.S ia to the effect that the land ia 
Muaft Klmiiviti'’. Throughout the Agra 
Province in my experience saeh ao entry 
means that (lie grant ia an absolute one for 
charitable purposes and is not rtiumahU and 
entries in suhsertuent village administration 
papers cannot effect the circa mstancea under 
which the grant was made. The evidence is 
strong that it haa been held for .50 years and 
upwards by two successora to the original 
grantee and I concur in the view that it shonld 
be assessed to revenue only. 

Appeal atlo>ertf. 


ALLAHABAD HIGH COURT. 

Pis-T Civil Appbvl psoji N’o. jni 

or 1915. 

November 29, 1915. 

/•rr^rw/: — Mr. Ju?<ticc Tudbiill aiiil 
Mr, Ju«tirp Piggott- 
UAM UGRAH PAXDE AXh oniKit*' - 
Pj,AiNTirr^^Appn.f,ANT'< 

ve/'gti/i 

ACHIUJ NATH PANDK am. ..rni.x- 

Da rt X DA NTS— It e > hon nr nts . 

V ,J lUOSl. .S 4 /.. it, 

17. 5a)— ../■ tifh' tv/' 1 ' II. 

•TiM •]i'ib-*ii—p,, I,, isUhf- CUtf 

Art (/A* «/ litOti), 3* J4, Mr. 

/ Art. )7a. 

.Mrcrtlw c<rtai»i (ItuU.t, <liK|iu(ev aionc 

auiong (Ih* varioun brsiiclK>« Iim fAiinlr aa to ilioir 
lUlc, Omc Lrsftvh ncparalien and lli« olbor 

l«nch alirgeil ilist ihr faen'I.t am still jelot. 
u sptK^arcd cLat ilic family was vcHcesed of iham 
ia a numbrrof vilUgei ill two Talnili, inms of (ke 
rUlsgCS itarriting in i|># nsmck of jrii/ne of (be 
members aiul vfbrri «*. rlw* of oibor iuoni>w>M. 
An S|»|>li.*stH.u for lumstMin of nniiic* hak moile 

iM regnnl(«ivai*h vilk«o, ImOh' . a*.' of uu>- Tuli^jl 

H|i|4kiu>«nif..f MiiitaiLin HM'< ma<li> i.i tin* Tal.aililnr 
wliilo ill iIm r.f ||i« Mbor lo llir .\p»iHiioiC Coile. • 

tw. T 1 »c |iirlkasuli«<*<|*H*ur (oilir lii»riiiiiioiiorpnH‘iH>ii* 
luga otM’iiint agtromour* ro n-fer (heir iliapuirii on (o 
llic (ill). Inriir laMl. uinrLilrarion. TIh>»» nvrcenKiiiH 
were pleceit liefon* rbo rr«|Mvtite oitii'cr* niul all 
file* ware noni 1 " llip arLilnKor. Mu* orUll rater 
Aktl an owarO. At a •*ilMi,<<|iient »ia(fe of ihocnva. 

lie was direcleil to fik* au.siK'r on a lit nMrU Uu did 

in eaactly (he same (enne Biul (>can'ii|{ a Inter ilocc. 
The re*|mn<lea(s were iKit witiaHvil niih the anoixl 
a hill bo wallet went up to fl*o Dnai«t uS Kevciiue, 
whirliaent ibeeiae* l«rk u. lx* niiMl.te »er^ wiiliont 
reyard (a arbil ml ion. L’ihhi ilM«,rlienp)ie 1 laiiis tkle.l 
applieatloiia tuxlvr vla«w'a 17 nnd XOof Schcdiih* II, 
Code of Ciril l*n.coaiui*. 

tIetA, (I) Ibat efauae 17 of SilHulule ]J, Civil Pro. 
coiIbw Code, eon Id not opcmiu III lilt* viivaniatnncpf 
of the pmeot rare aa tlw fnvti liad goiia beyond tbe 
stage i^temiiktrd by (bit clause; [p Mi, col. 2 .J 
(S) that (he ajipllcalion under dau$e ? 0 , i>f SrLadulo 
II, Civil Procedire Cocte, was barred under Article 
170 , Sehedale I. Limitalinn Aot. al it was made more 
(ban a year after the dace of the award and aa 
it was impoaeilria either under sen inn o or sect ion 
IS of tbo Liuilati.in Act to ezlcnd iLe time ao aa to 
euablo the preaeia applioati'.n to be Ii''a 1 .*d as inactc 
wilbiQ time. ^p. 901. cole. I A 2,J 

Pint appeal from an order of (liu Henirul 
Additional Sulmrdinate Judge of Bauti. 

Mp. Jitnff Bahnrfiir Lai (for 51 p. Di'rgu 
Ckaran Baneoi), fop the Appelhmls, 

Dr. Sarendra Salfi Sen (ivith him Mr. 
Lokekmf Nffro/n 7Virftr*'). for (hr Rcapondr 
pnfs. 
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RAM CO UAH eAM»L t. ACllK.U NATK PASbE. 

JrnCfMEXT.-^This i» an Appeal Apisinff 
out of An application maJe in ihd Coort 
holnw, wliicli WAS pricoanly bt^d on clanso 
17 of (lie Second SchedoU of (he Codo of 
Civil rroiedure. While the in Alter wee 
pending, an application for amendment was 
made and an alternative relief was aaked 
for under claose '20 of the oarae Schedule. 
The lower Court baa refused both the 
reliefa. The first relief which wa« rlaimed 
under clause 17, it rejected on the ^ound 
that an award had been made by the 
arbitrator on the basis of the agreement 
between the parties and that clause 17 
could not apply, the matter bavincr attained 
a stnife beyond that contemplated by that 
clause. With reyard to the relief claimed 
under clause 'iO, it rejected it on the 
yround that the application was barretl hy 
time under Article 17d of the first Schedule 
to the Limitation Act. The applicants* 
have come here on appeal. The parties are 
the descendants of on* Pray Pande. The 
latter Ksd five sons, one of whom died 
childless. All the others have now died. 
Sheomaiiyal has left three B^>ns who are 
parties to the present dispute. Kansraj 
has left five sons and n widow who ore 
also parlies to (he present dispute. Kedar 
Nath left a widow Jinwimmot Sonkali and 
three daughters, of these the former alone 
is a party to the di.«pole. Ookul Natli 
has left A widow Mu$ainmat I>irka and 
three daughters and the former only ie a 
party to this dispute. It appears that the 
Kmily was posse.ssed of shares in a 
number of villages lying in the two Tahsils 
of liasti and Khalilabad in the Baeti Dis- 
trict. Some of the villages stood in the 
names of some* of the members, ond others 
stood in the names of other members. 
After the death of Kedar Nath, a dis- 
pute arose amongst the various branches as 
to Iheir tide. One branch alleged separa* 
tion, the other branch alleged that the 
family still remained joint. An applica- 
tion for mulatinn of names was made in 
regard to each village. In the case of the 
Bssti villages, the applications were made 
in the regolar way to the Tnhaildar Assistant 
Collector. In the case of the Khalilabad 
villages, the applipations appear to have 
been made in (be Com of the Asai«Unl 
Collector who was in charge of tbe pargana. 


In tbe Basti cases, the IStb of November 
1^12 was fixed by the Tabetidar. In the 
Khalilabad cases, the 2nd of December was 
fixed by tbe Pargana Officer. On the 18th of 
November, the parties executed an agreement 
to refer their dispute as to the title to the land 
to the arbitration of one Raines war Dat 
Man Tewari. This agreement clearly .sets 
out that the parties have a dispute as to their 
title to the f.imily property, that they refer 
the diApulo to ihc arbitrator, that they will 
abide by his decision, that they will take 
possession of their varioas shares according 
to his decision and that they will cauee 
mutation of names to be made according 
thereto. Apparently the agreement was put 
before the Tahsildar and was filed on the re- 
cord of the cose before him. He adjoarned 
the mutation case clearly with a view 

to enable the parties to settle 

their dispute by roes us of arbitration. 
He fixed a date directing them to settle 
that dispute, but also laying down that if (he 
disputes were not settled by the date so fixed, 
then they were to be prepared to produce 
evidence in connection with the mutation case. 
On the 2nd of December 1D12, (he date fixed 
by the Pargana Officer, in the ease before him, 
a similar agreement written exactly in the 
same language and bearing date tbe 2nd of 
December 1912 was filed before the Pargana 
officer of Khalilabad. Under orders of the 
Colleclor the, Pargana Officer of KhalilaUd 
wae directed to deoide both sets of cases, 
namely, the Basti and the Khalilabad cases. 
The Pargana Officer of Khalilabad sect all 
bjs files to the Tahsildar of basti and told 
bim to send the agreement to arbitrate to the 
arbitrator. This clearly was done, for on the 
13th of tebrnary 191.3 the arbitrator filed an 
award bearing date the 8th of February 1913. 
it angers that at a subsequent stage of the 
case, he was directed to write out another 
aavd and that he did draw up an award 
wo^ed exactly in the same language as the 
hrat one aimply bearing a different date. One 
or the parties, the respondents to tbe present 
apiwl, apparently was not pleased with the 
dccisjoti of the erbitrator. The mnUtion 
eases were fought up to the Board of EUveuoe 
which finally sent back the records of the mu- 
tation cases with directions (o try them * 
noro Without any reference whatsoever to the 
Arbitration proceedings. The present appel- 
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KiH UQSAB PANDI 9, ACUKAJ NiTK PIVD9. 
laota then filed the present appliceiif)n (out 
of which thl^ appeal has aHsen) in the Civil 
Ooart. Pnmanly as we have noted, ii was 
an application onder danse 17of the Schedule 
asking that the agreement to arbitrate, of 
the 18th Xnvember ldl2, ahoold be tiled m 
Court. Subsequently an alternative relief 
was prayed by the sob^eqnent amendment 
ssking that the award dated $tli Febroary 
i913 be filed in Coart and that a decree be 
passed based on the same. We have heard 
considerable argument as to whether or not 
the Tahaildar of Basti or tlie Parpana Officer 
of Khalilahad had or had not power tn refer 
tbe matter to the arbitrator. We have not 
been shown any xvritten application by the 
parties to either of those officers asking them 
to make the reference to tho arbitrator. It 
is quite dear that the agreement of the 
18tb of November 1812, was an agreement 
made entirely opt of Court. It is an agree* 
xnent to refer to the arbitrator, the dispated 
question of title, «. e., a question whieh the 
Revenue Court was rmt competsnt to decide 
in the cases then pending before it. It wee 
not an agreement to refer the matatirin ease 
or cases to an arbitrator. It is ao agreement 
on which the arbitrotor, if the parties had re* 
ferred the matter at once to him directly, 
wonld have been empowered to take the evi* 
dence of the parties and to make an award. 
It seems to us immaterial whether or not 
tbe Tahaildar or tbe Perga na Officer had or 
had not legal power as a Revenue Court to 
refer the agreement to tbe arbitretor. It is 
quite dear that the Tahsildar forwarded it to 
the latter with the foil eonient of the parties. 
If, therefore, there was any illegal reference 
under the Revenue Act it does not concern 
this present care. An agreement to arbitrate 
and a valid agreement was made out of Court 
and by the wish of the parties, it was sent on 
to the arbitrator by (he Tahsildar, as indeed 
it might have been forwarded through any 
private person. It as an sdmitted fact that 
tho arbitrator made an award. It is, therefore, 
quite dear that clause 17 of the second Sche* 
do le of t he C i v il Proced o re Code cannot opera f e 
in the eircnmstances of the present case. The 
facts have gone beyond the stage contemplated 
by the clause. In regard to clause 20 the 
Schedule, in so far as the application is tased 
thereon, the quest ioo I# whether or not the 
application is barred by time. Admittedly 
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Article 178 of the first Schedule to 
tbe Limitation Act applies and that lays 
down A period of six months fiv>m the date 
of the award. The present application was 
made more than a year after the date of 
the award. Prima foeif it is, therefore, 
barred by limitation. A certain amount of 
stress has been laid on sections 5 and 14 
of (he Limitation Act. Section 5 clearly 
cannot apply. If the present proceedings be 
deemed to 1)0 based on an application and 
not In be a suit," section u cIock not apply 
as Oiat only relates to an appeal nr an 
application for review* of judgment nr for 
leave to appeal or any other application to 
which this section may be made applicable 
by any enactment or rule for the time 
being in force. No enactment or mie can 
be shown which would make this section 
applicable to an application of the present 
description. On tie other hand if the 
present matter be deemed to he a suit within 
the meaning of section ll, it is equally 
clear that (he present appellants are not 
entitled to exclude the time during which 
they were prosecuting the Toutatiun cases in 
the Revenue Conri. The present application 
is an application tu liave an award filed 
and a decree passed on the basis of that 
award. The matter in controversy in tho 
Revenue Court was put nf this description. 
It was merely a uiutation matter with a 
totally different cause of action ns its basis. 
The present application is based upon (he 
fact that there was an agreement to arbi* 
traie and an award made upon I hat agree* 
ment. The two procecilings cannot be 
said to be founded on the name cause of 
action. 

There remains the question which we 
need not decide, as to whether the proceed* 
ing in the Revenue Court was a suit 
within the meaning of section 14, although 
on that point there is a ruling in Muktnn^ 
mod SkUionnfhh v. fie^r&fury uf iiintti 
for Mio (1) wdiich is against the present 
appellants, ft is, therefore, impossible for 
oa either under section 5 or section 14 of 
tbe Limitation Act to extend the time ao 
as to enable the present application to be 
treated as made within time. M’e note that 
tbe respondents plead before ii^ in arguinent 
that both the agreement and the award 

(l) A. K. (iM, id A. 
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plSUE'OlAi: UX'^S ^AUUIRt'.S^H^i. 

w^ve ’ju'-iHti I'O" ]«>gal and bindiiig subject 
ti' ati> tdijeotioh wUicli could be raised on 
Hit* h*iouii«l ot fraud or misconduct of t|i« 
arid In tor vtc. Tbe Court below has found 
llint botli the o^rccnient and the award 
w ere va I id and tha t t f i e preae n t a ppl i ca I ion 
ivas barivd \>y time. IVith this we find 
• >u rsel vc.H inn ^ree men t . The res u U , therefore, 
is that the appeu) fnils and is dismissed 
with costs. 


COCKT OKTHK UOAIID OK RKVK.VCK, 
UNITKI) l*UOVI.\CK.S. 

liKvtMVK Pt;nTio}c No. 41 or P>12*ld 
AuuiMnAP Uf^FKicr. 

Kebruary l9ll. 

Mr. Ihiillie. S. M. 

lilSHl’JSHAK DASiS avo avothki: — 
I’LAi.'dirKs-^Ari'MCANr^ 
rcr^uf 

SAlr}[[KCNNIS:iA — Ut^KMosar 
— HKsrostutxT. 

J‘'ni 

ini«.r j« M«<ilril by the dovishai 

)• U4 bhiilihir ii* if U IimU Uto ilvvblctl nfcrr hcaniiK 
oviticacc roal K o not |n*riMi<<lbk‘ m IvMml tbat 
4levi«h>ii Sad vh<|iim'' wli<*rbi'r I lit* «l4H’ii>ioii mialiC Imvc 

Wa ilitTi’rvia ir vrai«<iicr luvl been sUdaccil. 

Applirathui for revision of the order of the 
CouiiuUsioncr, Allalmbnd Division, dated the 
bUtb April ibCi, coiiHrroing that ot (he 
Assistant Collector, AUuhabad District, in a 
case of eicctmeiit. 

J CDG MKNT The judgment of the 

Assistant CoUeotor deals adec|ua(ely and 
satisfactorily with (his case. There was in 
the order of Munehi Alxlur Uashid Khan, a 
judicial decision binding on parties that Ibe 
laud in<iuestioii was held at a I’eiit of Rs. 3*2 
with e a 'Proprietary rights. IVlien a case is 
settled by compramise, tliedecrsiou isas bind* 
ing as if it bad been decided after hearing 
evidence and it is not permissible to go 
bohiud that decision and etii|uire whether 
(be decision might have been different if 
evidence had been adduced. There is qq 
ground for ro vision. The application is 
dismissed. 

•dppficof roa diVmtMTff, 


SlTAL I’tUSaD V. LIL RASADOR. 


ALt/AHABAD HIGH COURT. 
Fjust Civil Appsal No. 91 oy 1914. 
November 25, 1915. 

/Vesewf: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 
SITAL PRASAD — Dbf£RDant — A ppsbr.AXT 


vemu 

LAL BAHADUR AKu AxoruKU — PcAiJiTirrs 

— REJiPOXOBXl?^. 

fr»*< <Wo (A't r uf lyusj, I). XXI 1 1, r. 

fiM im irnkfifinM Cost ti4 fo flAjuttMOHf f>/ 

Ai* fXn of lOOS^, 9. 17. 
•t |H'iiijs»n iit a uiunniuii ro«c ui n lucU (ho 
IkiUM*' ui« j« h (Iitr Ri’vvnuc Court lovlfvct 

-4 mun 9 iit .-Jvvowleucc wUh nn agivnociit 
ri.hM' t- H (Ur iMimVu uut of C"UJl, is not 

n*p»iruWp ami is ailmivpibir ii. ovUIcnro 
M. n vivil soit l«» pron" ihv mljiwimnit 

•>f M <1i»|kiirv bctMceu tbr iMirtiui i>»( of C«Mirl fi) 
new. Si p. 904. col. 1,1 


first appeal from the deciHi.iu of tliu 

Subordinate Judge of Caurnpore. 

>lr. J/. h. Agartcfiu (with him Mr, 
JiPMwc/^ Bt/fUfi), for the Appellant. 

Mr. Katla4 Nath Katjn (with him Hon'ble 
Dr. TtJ Bafiailur Sapru), for the lies pond on («. 


JL DGMENT. — This appeal nuHes out of 
a suit iti which ono Uhi Ul Uahador 
cluimed a declaration uf lii^ title tu certain 
property which originally belonged to throe 
brothers. Raja Ul. Ambika Prasad and 
Wanna Lai. 11, e plaintiffa claim waa Ihat 
he a;as the daughter'.* ami iJoiie Uhnwaiii 
J^liai, the pnUriml grandfather of the Ihroe 
pci^na wc have .mmvd. It appenra that 
while this sme was pending, (hero were also 
^nding in the Ueveiiue Court proceedings 
for mutalion of names. The application for 
rouUtron and the opposition thereto, were 
n r «ineconsiderotiorisas 

1911 «f October 

mV» vvas presented in the revenue 

Thl (fhe contending defendant), 

matte ^«rth that the rovenue 

mailer had Uen compromised in the man ner 
Z I petition. The petition 

Pr-ktaH I Bahadur and Govind 

Site I **^1 1 to J'ecognise that 

5 1 ^ three.fonrths 

« Uie property in dispute na (.wp^Wa to 

SuH aViJl ««veuue 

tries ft petition and made e«* 

isn tl? of xNovember 

the plamtiff presented a petition to 
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6lTi(. PBASAP V. LAL ftABADQR. 
th« Iparned Jadf?e before whom ih« preseut 
HQit WAS pecdiDg, stating that the auit had 
beau compromised and asking that a decree 
alioald be made amler Order XXHI. role d 
of the Code of Civil Procedure. He brought 
on to the file» the prtUion of the 22 hI 
of October 191 to which we have referred 
above. The defend » it t did not deny that 
he had Joined in the peiithm, hut said that lie 
had done so as the result nf fmud and uiulue 
influence. The Court below held that theie 
was no fraud or undue influence and made a 
decree in t).e terms o( the alleged udJuM- 
ment. 

In the preKut appeal, it is urged that the 
patilion not being registered, wasinadraiasihle 
having regard to the provi.Hon of section 17 
of the Kegistration Act, XVI of 19^^ The 
respondent contendn that the petition to the 
Revenue Court was not a document that 
re()nired registration and that it was admis* 
sible to prove that an adjustment of the civil 
suit had been made by the parties out of 
Court and that in the absence of fraud, it 
demonstrated that there had been en adJoKt- 
meut. Krnm time to time, the admissibility 
of such petitions ns evidence in sab«e<ioeiit 
prcceedingK in the Civil Courts, has lieeii 
raised and there ia undoubtedly some conflict 
of authority. Section 17 of the Itegistrathn* 
Act (clause h) provides that ’ non testanienlsry 
instrument A which purp<^ri or operate to 
create, declare, assign, limit or extingui<h 
any right, title or interest of the vulut of 
He. 100 and upwards to or in immoveable 
property" must be registered. It hsa been 
argued that these petitions arc iiietramcnts 
requiring registration within the meaning of 
the section. In most, if not in all, of the 
cases heretofore decided in which theques* 
tion has arisen, the petition was presented to 
the Revenue Court long lieforo the Civil 
Court proceedioga were instituted, it may 
perhaps fairly be said that in some of these 
cases, the party producing the petition of 
coiuproiaise, was attempting to use it for the 
purpose of showing that some right in 
itdmoveable property had either been 'created, 
declared, assigned, limited or extinguished". 
II in the present case, the respondent was 
seeking to use the petition to show that a 
right in immoveable properly had been 
*' created, declared, assigned, limited or 
extingoisbed, ” it might have been urged 
with great force that if the document pur- 
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ported or operated" to do any one or inoie 
of these things, it was iiiadmiesible for want 
of registration and that if it did not su 
purptirl or operate " it was itindmis* 
sible as irrelevant. In the present ca^o 
wc think that the pe(iti<»ii uf the 2drd of 
October 1012, wus prfKluced in the Court 
below merely for the purpose of showing that 
this very suit had been adjusted by the parties 
out of Court This is clearly shown by the 
petition which the plaintiff tiled in the Civil 
Court setting forth that there had been an 
adjufttment. The pet it uni of the of 

October, does not on the face of it purport 
to "create, declare, a.saign, limit or extinguish 
any right." It was merely a request to the 
Revenue Court to effect mutation of nunics 
in accordance with an agreement come to 
between the parties. The petition does not 
on the fa.'e of it even purport to be the 
agreement betwem the partieK. It is 
simply a '^petition" addressed to the 
Court. Order XXlll. rule H, provides that 
w here it is pr oveil In the > at i sfa ct ion oft h« 
Court that a suit ha* been adjuste<lwh<dlyor in 
part by any lawful agreement or compromise, 
the Court slmll order such cennpromise to be 
lecorJed ami shall pn>s n decree in iiccordanco 
therewith so far as it relntes to the suit. 
Prior tu the passingof the pivAent Code, it 
had been the practice of thiH Court not to act 
under (ho (Nvrresponding section 274^ of the 
old Code, unless the parlies were uctiially 
agreed that an adju>.tn>vnt had been made 
when the Court w»k asked to net. The other 
Higb Courts on the cuMlrary had taken the 
view that it was open to one of the parties to 
prove the adjustment even whvn the other 
party denied it. Tlie wartlsof the pi csoiit Order 
seem to imlivate that the Legislature bus 
thought well to ad««pt the practice prevuijing 
in (he other Courts and that (ho Court must 
now enquire whether or not there has been 
an adjustment out of Court. There 
was nothing to prevent the parlies 
tu the present suit coming to an oml 
agreement of adjustiuent. The only ti'ans* 
actions relating to humoveable property which 
require to be made in writing are those 
specified in the Transfer of Properly Act. If 
the parties had presented to the Civil Court a 
petition in the oame terms as that presented 
to the Revenue Court, the Civil Court would 
uudoubtedly have received it and acted upon 
it. We do not think that anyone could have 
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OCKDITTA »X.. V. MAI,. 

codUiuUi) (hut slU’h n petition required 
Suppu^e that both parties had 
^icrned $uc1i a petition ami that on the 
'(ren^th ut it the reApoudent had a^ked the 
Court to act under Ortler XXIII, rule 3, 
auppt»Ae further that the applicant had 
opposed tlie Court ao acting on the ground 
that he had been induced to sign (he petition 
by fraud and that the Court had found that 
there was no fraud, we think it dear that the 
Court would have been boui»d to make a decree 
In terms of the adjustment and that the appli- 
cant conld not have xacceoafully eontendctl 
that the signed petition was inadniisaible for 
want of registration. \Ve thii»k that the 
petition (which both parties signed) to the 
Revenue Court wea in the circumstances of 
the case admissible as nvidence that the 
present suit had 1>een ndjusted ont of Court. 
The signidcance to be attached to tlie 
evidence is of course another matter, (n the 
present case when we consider that the 
mutation proceedings and (he Civil Court 
suit were going on simultaneously and that it 
was exactly the same dixpute, it is clear that 
the present suit was adjusted. It is quite 
clear that the petition in the revenue matter 
was made in pursuance of the agreement to 
adjust the dispnie pending between the 
parties. In the natural course of events if 
Sital Prassd had kept good faith, he would 
have joined in a petition to the Civil Judge 
couched in exactly the same terms as the 
petition he bad joined in, to the Revenue 
Court. We think that the Court below was 
justified in coming to the coDclosion that 
the parties had adjusted the suit out of Court, 
and that being so, it was the duly of the 
learned Judge to make the decree in terms of 
that adjustment. We see no reason to differ 
from the view taken by the Court below on 
the question of undue inOoence and fraud, 
nor was it seriously urged tliat we should do 
so. We dismiss the appeal with costa 
iucluding in this. Court fees on the higher 
scale. The decree will not issue until the 
deficieucy is made good by the plaintiS*re- 
epondent. 

Appeal lUsmts^enl. 


PUNJAB CHIEF COURT. 

Cmt MiscKU.AMBOcs ArpesL No. 399 
oy 1915. 

Civil lie VIS ton Pktitiok No. 303 op 1913. 
Decemher 1. 1915. 

Pret^nti — Sir Donald Johnstone, Kt., Chief 
Judge. . 

GURDITTA MAL amp OTneat— 
PemiOMiits 
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DHARt MAb— RssPONOfNi. ^ ^ 

Act (Hi qf IfWPl, * <«> — 
Pr9pf e4 rfprctfnlatirt litlt - Joiml Htintu ffiMilv, death 
9 f a memWr efStreiveet, tckelher require eeiiiticale 
to remiiee oj /amiVy — of a 

„rtmer^Sarnvt »9 partner, if re^Huee certtficote to 

frnme Kim to deceoM-Controet Aei (IX 

' \9heo one memhw of a jslnt uhIIvhIoO Hindu 
remily dio*. the other mernbeix xiiocccd to him by 
•iir«’i*orthip and de oel rennire any locceseion 
^rtiftrate in vHer to •uo fur debt* duo to the 
family [o W.evt I.] 

In the earn of a partnmiiip n a partner dicfi. ino 
•urrivlng paritwr d«w> iiutxuvceud to tliv drud ixtrlnar 
hy aiirTivureUip and if llie surviving pnrl>i<'r clatini to 
bo eatitlnl to iho rffrete of ilir <liaTaicrfl ponoa 
M dae to him^'lf aluiir, a xuve 9»i>Hi cert I lion to is 
inquired. CP- W, cut *; p. 90(J. c<ti. I . J 


Petition, under Onter XI/VIT. rule 1» 
Civil Procedure Code, for reviow of the 
judgment paA*ed by the Hon'ble 6\r Alfred 
Kensington. Xt., Chief Judge, on the 16tb 
April 1915, in the civil revision case noted 
above. 

Bakhshi Tefc Chawl, for the Petitioners. 

Mr. Oahfil Vhaud .V'lrgng, for the Respond < 
ent. 


ORUEIi. In tbit case I am asked to 
review the judgment of the late Chief Judge 
dated the IGth April 1915, to which he 
allowed three revision petitions against tbe 
order of Mr. Parker, District Judge, 
Amritsar, dated 2$th January 1913. My 
learned pre«lece.ssor noted that it was unosusl 
to interfere with an interlocutory order 
on the revision pide and gave reasons for 
doing so in this instance. The reason why 
1 have admitted this review is that it 
appears fairly clear that, when the learned 
Judge beaid the case on tbe Ist November 
1913, he did not hear any of tbe agra* 
menls of the respondente* Pleader, Mr. 
Tek Chand, but intended to 6x tbe 
case for sone early Saturday and then to 
hear the arguments. No date was fixed and 
slwit a yror und a half afterwards, dn 



IKDIAN CASSS. 


90d 


7ol. XXXlJ 

GUBDITTA UAL V. l>aARl UAt> 

16fcH April ]915» the U&rned Jads€, 
withoat heariDir an^diin^ foriher, disposed 
of tbd 9tk$B and allowed the rOTisiona. Ik 
seamed to me necessarj in the intereeka of 
jostioo that the ease ehoold be re*Heard and 
the avgomenta properly pre«ent«d. I have 
now heard the revisions argaed on the merits 
by both sides. 

The questions in the case are, shoold 

this Court interfere on the revieion side 
at all ? 5rcon«/, if so. is the Knding and 
decieion of Mr. Barker actually correct or 
incorrect ? As to the former qnesthm. I 
do not think it would be right for me tn 
run counter to my predecessor. The Divi- 
eional Judge's action is a matter of discre* 
tion, and my predecessor gave reasons for 
thinking that he should interfere, if tbe 
order of the lower Court was incorrect. 
I, therefore, pass Hy the first question. 
With regard to the second question, Mr. 
Barker's judgment is not very easy to 
interpret. He holds quite plainly that, at 
the time of Hari Mai's death, ha and 
Dhari. iUl are not proved to have coo* 
stitut^ a joint Hindu family. From ibis 
finding, he deduce* the consequence that 
a snccessinn certificate must be produced 
by Dhari Mai before the suit can he pro> 
seeded with. This is in the last paragraph 
of his judgment. In the last paragraph 
but one, he mentions the documentary 
evidence of the plaintiff which he considers 
relevant and says that that evidence U 
iuaufficieut to prove the exisietice of a 
joint undivided Hindu family, inasmuch 
as not one of these pieces of evidence 
showa ^'anything more than that*' Hari 
Mai and Dhari Mai were joint proprietors 
of a firm dealing in Auath’x. He does not 
say whether it ie hie reasoned opinion 
that tbe sole surviving partner of a firm 
requires a succession certificate before be 
can bring a suit to recover a debt doe to 
tbe firm, but this would appear to have 
been the impression in his mind. There 
can be no doubt that, where ooe member 
of a jotut undivided Hindu family dies, 
the other members succeed to him by 
eurvivorsbip and do not require any sue* 
cession certificate ia order to sue for debts 
due to the family. Whether the same rale 
applies to tbe sareivors of a partnersbip 
is QOt perhaps so dear. A par ton having 


died, the surviving partner does not succeed 
to the dead partner by survivorship, and 
eo the case is quite different from (hat of 
la joint undivided Hindu family. On tbe 
contrary, if the dead partner has got sons, 
the surviving partner does not succeed to 
any part of the dead man's estate; and if 
the dead partner has no heirs nearer than 
the Korviving partner, then the surviving 
partner surreeds i'p iKAenVunre. .Section 4 
(<t) of tbe Succession Certiticate Act says: *‘No 
Court sliall pass a decree against a debtor 
of a deceased persim for payment of hia 
debt to a person flanninff lo Oe futilUii /tj 
the effeete of the dccfirW perron or usp part 
thereof except on the production by the 
person so claiming of a certificate granted 
under this Act." Section 45 of the Contract 
Act indicates (bat. when one of two joint 
proin*.*ees dies, their rights are thereafter 
enjoyed by the surviving promisee and tbe 
representative of tbe deceased promisee, 
(in tbe other hand, under section JfiJ of 
the Contract Act, after dissolution of part- 
nership, the rights and obligations of the 
partners continue in all things necessary 
for winding up the busines.* of the part- 
nership; and of course by law, a partuesbip 
is at ouce dissolved on the death of a 
partner. It ia argued on the strength of 
this section that Dhari Mtl, having been 
found by lie. Barker to beve been a partner 
with Hari Mai, has, subject’ to all equities, 
at ill events a right to sue for debts due 
to the partnerehip. that being a necessary 
pert of the business of winding up a part* 
nersbip. 

Xow, if Dhari Mai in this ease was suing 
simply as the surviving partner and was 
not denying to the other members of tbe 
family their right as heirs of the deceased 
Hari Mai, I would be inclined to say that 
no succeaaion certificate was required becaoee 
of the wordiog of section 4 (a) of the 
8occes«icn Certificate Act, especially the 
words ^'claiming to be entitled to the 
effects of the deceased person." If Dbari 
Mel waa suing in that way he would not 
be cfotMtap to be entitled to the effect e of the 
deeeaeed perton o» due to himself alone. 
But here we find that tbe matter is 
highly controversial and that Dhari Mai's 
case is thnt tbe other brothers have no 
right in Hari Mai's estate whatever, and 
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EI^HI BUX V. MAKO KISRORB. 


it I’loar lliAt lie U suin^ 
oil iIm> ^'r*>uiu] of lieiiifr, citoiic* with Han 
M il. u inembei- of a joint undivided 
Jlirida inmily. In niy opinion, tlierefoAe* 
0)1 tiio Kintin^r of 7^1 r. Barker, a ^accession 
oeriilKMie was reiiiiiied. 1 think if toy 
leariicil pre<Iece?i>c>r hail Iteartl the arguments 
of holh sirie*^. he pioUabty Mould have come 
to thiK conclusion himr^elf. 

tV>r tlie»e reasons, I nllonr the m'lew 
nnd iliAinivs the rwi^inii petiliun nith cwcta 
thixiuffhont^ 

Uei’irw <ifhHc*-4i. 


ALLAHABAD HKIH COURT. 

Vui\r Cm Kelt Airm. No. 19 ot* 191o. 

Novembep 2t». 1915. 

Sir Henry Uicharda, Kr. Chief 
Justice, and Mr. Justice RaR^ae. 

RAM SARUP ANUOTti^as- DvECNOA.vri — 

Arch:LLANt^ 

Vfr4Ht 

JASWANT KAI axi» otukr.<— P uistirrs— 

lUSUUNUKXTX. 

luu.hHu-n ,wt ox 11I0A). «. U. ^A, /. Ml/, no— 
/••►* IrHV” rofifftt-itl Hi* 

fitfH fiutn In b.' 

fut u*iluintH^ v»ft4 “f ‘If-'xf, if •■rrlH-M, 

Id ciiMiiminiK tlir* peri^xt r*f »it noxiiU* MUili*r 
Article 170 nriUi* l.nnttn(ii»n Ai't im>vi<l«*fl fnr ua 
«n(ilivAtioo for loavc to appeal lu Ilia Uajrity in 
Cvuiis:il« uii applii’aiit >» catidcil umlvr »cctkHi IS, 
vinaio (2), of die LiM>ilalit.>n Avt, in exclaik tbe 
<lav uti wliicli till* jioljoiival cofniilaiarij «if waa 
pr<itiounce<l and the time (niuUitc fiir oUainoi^r a 
copy of die ducrcp. 

K«olioM IS (S) of tKc Liniitaliuii Act l« sciivnl aiu| 
lippltua ti> all ajiidlcatlniK for leave to apjieaL 


application "for leave to appear*, the day on 
which the judgment complained of, waa pro> 
nounced and the time requisite for ohfamioB* 
a copy of the decree ehall be exclnded. It 
IS admitted that if this’ provision applies to 
an application for leave to appeal to Hie 
Majesty in Cooncil, the application ia within 
time. Prior to ttie paaeing of t!)e present 
Limitation Act, appeals to Mis Majesty had 
to be brought xvithin six months from the 
dnle of the decree and the applicant was not 
at liberty to ex cl ode any time for the purpose 
of obtaining a copy of tlie decree. Under 
the old Act, thij time was only allowed to 
applications for leave to appeal as a pauper j 
bo( the ctauee of the section as tt now 
stands is general and appears to apply to all 
applications for leave to appeal. It is highly 
probable that the words "leave to appeal as a 
paaper** were omitted so as to include ap* 
plications for leave to appeal in insolvency 
matUra. But in construing (he section, we 
mijst deal with tbe section as it now stands. 
On the plain words of the section, an applicant 
for leave to appeal is entitJeil to exclude the 
period referred to. In oiir opinion, the 
•pplication is within trme. 

The value of the subje.'t- mutter of (he suit 
in the Court lielow and of the proposed appeal 
to Ilia Majesty in Council in upwaitla tf Hs. 
lO.OCO. This Court did not a Itinn the decision 
of the Court of lirst instance. The case 
awordiiigly fulHls the requivenients of section 
no of the CikU of Civil Procedure and we 
eo certify. \Vc make no order aa to costs, 

.Ipptuaf'OH granteti, 


Application for leave to appeal to Hia 
Majesty in Council. 

Messrs. DnItan’Iol and Adi as Kaih Kaliu, 
for the Appellants. 

Mr. Iftitade Behnri, for the Hes pendents. 

JUDGMENT.— This is an application for 
leave to appeal to His Majesty in Council. 
A point has been taken on bebalf of the 
I’esponclent that tbe application was not 
presented within time. Article 179 cf the 
Limitation Act pi'escribes a period of limiiA. 
tion of six months from tbe date of thedocree. 
Section 12, clause (2), of the Limitation Act 
tnow in force) piovides that in computing 
tbe period of limitation prescribed ft.f 


COtllT THL BOAKL) OK REVBNUJJ, 
UMTKU PROVINCES. 

RevKNa.: Petitio... No. 19 of 1912-13 of 
Aiujuuad DisTiiior. 

July 2 L 1913. 

LLAHI »tX— DevBSDAKT— ArrBLLAXT 

I'enus 

.NAXU KISHORE-Poii„,„_ 
Rssry.SDB.Nr. 

*' •* "S' fv nut ao^ n eo-ihctrft 

^ C‘f*> wUclKei* (lie tnusi^t be in fsToar’of* 
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M4B&IH (*. DISUIUUHAK V&TK. 

pereou wUo ias co »1uirer or iu farourof one »1io n 
aot a GO.ahftior. 

Second appeal from llie owUr of Ihe 
Oootnissioner, Allaliivbad Division, da Ud the 
6th DecemUer 1912. reversinff that of the 
Aasiatant Collector of Allahai«d District, in 
a case of ejectment. 

JUDCM The Isml in fiucsinm ivns 

recorded ns Ur at the Unt SvttUmeiit a ml has 
been eontinnously so recorded since. The 
Court of first instance held that it cc.i.stsl to 
be sir when it was transferre<l by eift to n 
person not a co-eharer in the The 

Commissioner holds that this view is hi' 
correet, that n transfer by (rift does m*t 
deprive the land of its character of Ur oven 
thoujjh it is in favour of a person not a 
oo.slmrev. 

There can be no doubt that the Com* 
n)iesioner*s view is correct, that the transfer 
by (rift has not the effect of crestiiijr ev* 
proprietary rights and bo depriving the land 
of its character of gir. 

The appeal must be disniissetl. 

Apprttl itirminrft. 


AL(-AHAIIAI) Hl(}U COUKT. 

Krusi Civir, ArrKAL No. or li*ld. 

Novcnibar 29, 19lb. 

Prfseut : — Sir Honry Rich a ids. Kr., Chief 
Justice, and Mr. Justice Uali<|ue. 

HAR NARAIN ako OTURKS^OeresoAsr.^— > 
ArrKr.LAMTs 

f Wflf# 

BISHAMBHAH NATH asu orHcas— 

P i.A 1 1) T I rvs— R K s rua UK KT9 . 

Accgrdiii(r l<i the UUsKsUsia 9<;1i<n>l of litml'i Ciw 
u gtRjt aiothcr is cniiilRil (o » sliorc rqual to thot •>{ 
u n<Mk ii|>on iMirtitioii. 

First appeal fmni a decree of the Sub- 
ordinate Judge of Agra, dated the 24th 
June 1013. 

Mr. BenoiU Dshari, for the Appellants. 

Mr. ShatH Krishtia Dar, for the Kespondents. 

JUDGMENT.-^This appeal is connected 
with First Appeal No. 35d of 1014. it is 
a suit for paritioi) brought by Bishauibhnr 
Nath and Chiraanji aguinat Har 

Nataiu aod his soo Amba Prasad. Bishaiu* 


bhar Nnth is the brother of Ilur Xnmin. 
^Hs^mnut/ Chirauciji is the mother of 
BisliainbhiU' Nath and steponotber of Ifur 
Narain. The only point which arises in 
the Hppe.il. is ihesiiarv to which 
Chimuiiji is entitled iipuu partition. The 
defendant cuiiteml that she is «»nly eiditlctl 
to a k^lmix* out of the share alhiltcd on parli- 
tionto her Mill. On the other hand, the plaint- 
ifTs I'ontend that (he pro(>cHy mnst be divid- 
iti into tliroc |kir('>. one part shiiutd be 
allottiil to lii'ihambhar N*a(h. <mi« part to 
Chiraanji and u third part to 
HarXarain. The Court helow has acceded 
to the ciinteiition <if the plniiitiffN. The 
defendaiiU have appualcil. lietiance wss 
placed on the cusoof Heuumtitfii Ihw v. AVdor 
.YofA A*hn</» {%-trJhrtf (i). This no doubt 
would lie an autlmrify in the appellants’ 
favour if the pi\*sent was a case governed hy 
the Hciiartfs Sclnad 'd baw b*. c. Mitak- 
shara), but it U iiiiitc clear that the case cited 
was oiiu nmler the Mengut .School of baw', 
namely, the llayabhagn. This appears from 
the judgwoni in (be rase of Ckou' /tiury Thiikiit 
PakAW .VAuAr \. JfHtrifrtiN'f/ Hli>H/0ofi Ki'rr 
(2b On the other hand, there aie several 
authoritivft in favour of the plaintiff which 
ivfer to the Milakshara 2juhoi>l of baw I..Scu 
/i>nN*»vfNr v. Sruulmfitf MiKntiu (d), 

MuHfU'i/ V. rfftimr<int Maofkfnl 
(4).' The samo point was expi^essty decided 
by this Court in the ca.>te uf Stuthur-i Pttna'l 
V. (5). ill our opiiiiuM, the view taken 

liy the Cnnrl lielow was correct and ahuuld 
lie affirmed. IVc dismiss the appeal with 
<'OAt8 iiirluding ill this Courtdeos on tlio 

higher scale. 

.'Ippc^d JisHiissed. 

<0 10 c. lu 1. .V. i Id; n JuU. Jur. SIO; 6 Sar. 
IM* 

U) I C.L. J. 142 ni p. lU. 

(9) N C. 697 ai pp. iK. 0(9; IOC. b. I(. 401; Q Jirl. 

Jur. r$Si. 

(4) 17 K. :;7I. 

0) .\. Vf. N, llauD) 131. 
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Rr^)UM AUMAL r. ADVOCATE'OINERIL OF A(ADBA$. 


MADRAS HIGH COURT. 

Civil RsvisroM Petition No. 4d7 of 1915. 

AvgXi^i 19. 1915. 

Prf«en^**-51r. Jsstiee S«Abngin Aifftr and 
Mr. Jo Alice Napier. 

HUKMANl AMMAb axd axotbeb^ 
PETiTIOXBB;> 
t-ergHi 

Tbe ADVOCATE-GENERAL of MADRAS 

AND OTM»a< — R eAPuNPEKT^. 

Civit\Pr(,cfJ»r, CoJr (Act P ^ lOW). 0 . XL, r. 5 
^Jif<c<vcr—Ayp"!Htmcnl t¥cs< JciemA <■/ Kill*' «< 
fUctitcr oJhiffutQtf, tchflher Pptttr 1^ tppoiml 

ttcceirrr, •/ i»eUilr»til»c portr h reman him’-Otucrtl 
Chutet Act (Xof] 697 J, «. of jraof. 

It i« nut Illegiil to appoint tKo next fHvod of a 
minor alM as a Koceierr tu manngo bitrstatooo bix 
behalf. Cr col. F.3 

A power to appoint a Recoivfr (1oe<i not of itaelf 
includo a power to reiuova the peraon to appointed 
and aectiou 10 of the General Ctauica Act ha$ no 
applicatioD tu appointment of Reoeivari made l>7 » 
Court, fp, KW, col. ‘.J 

Where it la aouglit to rnnow a Reeeirer a1rea<l7 
appointed thv burden ia upoa the peraon applyinjt 
for the racnovnl In prove the circumstaneea whivU 
would juallty it. [p. fiCi\ cut. 

Tailor V. CMdAa^i <1028 \ Jacob fiSTiS? £. R. 04d 
followed. 

Petition, under aection 115 of Act V of 
1908. praying tbe High Coort to reviee 
tbe order of the Diatrict Court of 
Chinglepnt. in Civil Miscellaneone Petition 
Ho. 681 nf 1914 in Original Suit No. 5 of 
1911. 

FACTS.^The Advocate- General, Madras, 
instituted u sail for settling a scheme for 
the managernent of tbe Temple at SriperoD* 
badoor, Cbinglepot District, and Rao Sahib 
T. Namberamal Chettiar, a contractor in 
Madras, ^vae appointed Receiver pending tbe 
disposal of the suit, ileanwbite the lat defend* 
ant (tbs jeer of tbe mn/f) died. His 
widows adopted a minor boy and he was 
biTDgbt on record as the leffsl representa- 
tive of tbe deceased defeodaut and Mr. T. 
Kamberomal Chettiar was appointed bis 
goardian. In November 1914, a petition 
was pot in to remove Mr. T. Namberamsl 
Chettiar from tbe ReceiveislMp on tlie 
ground that he was appointed tbe 
guai'diaa of tbe minor and as such was interest, 
ed in one of tbe parties, and could not, there* 
fore, act as a Receiver. The District 
dodge ordered hia removal and the pre. 
sent revision petition is against that order 

Mr. r. Kmtachari,,, Ur th, PetKionrrx 
lor the goardian, contended that the fact of 


a guardian coaid 
Receiver also of 


not 

tbe 


bU being appointed 
direntitle bio to .be 
properties. 

Messrs. P. P. Oanapath^ Aipar and P. 
$t(nt/arar4t/a Aiparpor, for the Respondents, 
poiuted out that nnder section 16 of the 
General Claeses Act, a Coort cocid remove a 
goardian appointed. 

JUDGMENT.— Id this case Mr. Nambern* 
mal Chetty, the cconter.petitioner, was 
appointed Receiver on the 19th of November 
1913. On the I4tb December, the widows 
against whom the suit wss continaed as 
the legal representatives of their deceased 
boibend adopted a boy. Tbe Receiver was 
appointed guardian of tbe minor boy by 
the widows. Thereupon this application was 
made to the District Court to cancel ilr. 
Nembemmal Chettiar's nppointment as 
Receiver. The District Judge ordered his 
removal oo tbe sole groond that hie position 
as goardian is likely to impair his discharge 
of duties as Receiver. He has not con- 
sidered the allegation^ contained in tbe 
affidavits filed before him. We do not think 
that tbe mere fact that tbe Receiver is the 
guerdisn of tbe boy whom the defendants 
have adopted, is soffieient ground for his 
removal from his appointment. Mr. Kerr 
Myslbat A nest friend of a minor shoold 
^ as Receiver and in 24 

Hsisbary » Laws of England, the sane state* 
ment IS made. On referring to the authority 
which IS quoted in support of the proposition, 
^ find that sQch a rule is not enorciated by 
«.e learned Judges who decided the case, 
l^e rn^<.r V. omans (1). \Ve cannot uphold 
the oHer on the ground on which it is 
bes^. In this Court, affidavits and counter* 
affidavits have been tiled which make 
dvhnite allegations against the manager to 
whom Mr. Narnberumal Chettiar has en- 
trusted Ills dolie.^. On the other hand, tbs 
manager has distinctly denied the allegations 
^ntaiiKd in the affidavits filed before the 
DiMrict Jmlge and in ibis Court. We tliink 
that the District Judge should consider the 
allegations made and come to a concluaion 
u letherthe continuance cf Mr. Nambermual 
** desirable in the inUreate of tbs 

Mr. Ga na pa t by A iy a r objeeta to our jav'^* 
diction on the groui,d that as the power to 

0) (I9«) I Jecub $27; 3? B. a.p49. 


INDIAN CASES. 


Vol. xxxO 


QVLiB kBAM V. CKifUGU tilUi, 


appoint grapted to tha DUtrht Judge under 
Order XL of the Code of Civil Procedure 
inckdee the potrer to dninUe the appoiniee. 
thia Court acting under eeciion U5 of the 
Code of Civil Procedure and not under the 
Charter Act ahould not intorfer*. He relies 
upon eection 16 of the General Clauvea Art 
of 1897 for thia argoinent. As at present 
advised, ire are unable to bold that the 
power conferred hy that section, would enable 
a Court appointing a Receiver to remove him. 
Mr. Gauapathf Aiyar also cnntende^l that 
pn'ma fncie, the appointment of a guardian 
as Receiver is not proper and it is for the 
party desiring to uphold the appointment 
to show the exceptioual circumsUncee which 
would justify his eonti nuance. But thU is 
a case of an application to remove a person 
already appointed. It ie ^'n the party who 
invokes the aid of the Court to ebow that his 
continoance will preindice tb* interests of the 
institution. 

We think that the proper order to be 
passed U to set aside the one made by the 
District Judge and to direct him to make 
afresh enquiry with reference to the allega- 
tions euntained in the affidavits K led in this 
Court and in the Court below and to pass a 
final otdar. 

Costs of both parties will come out of 


the estate. 


Pel if ion offowed. 


PUNJAB CHIBF COURT. 

81 COSD Civil AfPSAi. No. 162 Of 191/. 

December 9, 1916. 

Pr 4 Mnl-.—^lr. Justice Chevw and 
Mr. Justice LeRossiguol. 
iL'LABKHAN akp OTHSas— DerBSOASii — 
Afpsuasts 
verne 

ifneamm^CHIRAQH BlBI ahd orueas 
— PtAlSTIFPS AHO OTHCKS—DEf SHU* “CTS 

— BasroansNTS. . .. 

Cu*u>m auisrs e/Os;« rA*- IViWh 

tv *rAofe Ff^yrrlf tf 

ibnUu proprUr^' to motftor ani Str bnihor i« prrMf^ 
^coUatoml*. - Suit M 

JxjKVa/ifil Xn»Mt Act {I Art. I. 
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Aaume (iHfort of Gajam Klutn Tshril in tlie Rsnul 
pindi a be^ue»t of the mIiaIc of hia property 

b«*s smik'fts OhJu'' to hiameilter ftod bis macerasi 
iih«*W in Che p?o»ene« of the t.fdJatcmls. ia invalid, 
'p. 9l0.ts>|. |,j 

In * »Hic for n ilet'laiation by che collnler.ijs of a 
penson to cin.* vffecl ciiat ll»e Will mado by him of 
Ihe vliole <•! hi* itniivrly in f»\Tiur of bin 
mother nad miteroal uncle wax invalid and 
wnuM m>t atfi^ct ibr platuliiTs' rit'lits aficr the 
tlcalli nr r«*<i>arriQ}*e of (he ni<i(hcr, it wax contended 
that iIm* plaintiffs* ruii was barred by time in* 
BumtH'U a»iUe I’niiiab Limitation lAncrsirtl Lnnd 
AlieauiioQi Avt of ilaJO did uot deal «'>il> a »uit micli 
a« the (ircftent kIiicU was launched only after tlio 
dcaiU M (he alieiior: 

tfW f. v^’errulia; the object iua. tlinl I he suit miiflit 
aile<|uaU'ly be de«cribeil aa a Fuit fora deduretion 
tint the alienutkin vflectvd by the donor woa void 
except fur hi* bfe.timc and (bat 'lie ulignatiou by Will 
wuubi bot alleet (he rereraimiary right a of (he 
|ili)mllffi. [p. U.O» c<d. t.] 

Cuatom I* a fact which mu at be proved by aulhori. 

I afire pmamincemeiit or hy inalaneea in which il 
hax been foUowe*!; it eanaoi lie gatnbhahed by 
dialedica. ip. Pli. eel. .) 

Second appesl from the decree of the 
Divisiunsl Judge. Rawalpindi Divieion, dated 
the uth Kovetnber 1911, reversing that 
of the District Judge. Rawalpindi, dated 
the 26th April 1911. dismiasing the claim. 

The Hon' hie 61r. )ifNhouimaft 5Aa<» K.B.. 
for the Appellants. 

Mr. A'oad Lni and Lala yedan Qopat, 
for the Hon’ble Mr. Shtuli Lai, R.B,, for the 

Respondents. 

JUDGMENT.— Id this case. Counsel for 
the r«spot>den(e raises a preliminary objec- 
tion that one Manga, one of the plaintiffs- 
appellants, has died and that the application 
to briog his representatives on to the record 
vaa not made vrithin eix months of his 
death. Counsel for the appellants admits 
that he is unable to meet the respceidenta’ 
objection and he is willing that the appeal 
•o far as Manga in concerned, should be 
held to hnve abated. Respondents then 
contended that eiace the appeal has abated 
as regards Manga, it has also abated so 
far as the remaining appellants are con- 
cerned. Kor this argument, responc^ents’ 
Coon^el were unable to find any justiJica. 
tion. The so it brought was not bssed od 
any joint right, but on the several rights 
of all the plaintiffs. The suit could have 
keen lirought by the other plaintiffs 
exclusive of Manga and now that Manga 
retires from tbs appesl, there is no reason 
why it should not be continued by the plaintiffs 
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\sUo survive. GHiiUre HuAsnin and Xiax 
All respoiidents have died wluUt line appeal 
hae been pending and their representatives 
have not been brought upon the reeord in 
time, but thiii point Ia of i»n importance for 
they are fotmo ruspondents, ami tho 
appeal can pro<'eed withnnt the inrln.sion 
of their reprc^entutivcM. 

ThU case is brnnirht by the near coUn* 
terals of Allah Uitta, Oahir of Gujar Khan 
Tabsil in the Reivalpindi District, for a 
Oeclarntion that the Will by which the said 
Allah Ditta on the 2'Uh December 1SD9 be* 
quest hoi) the whole of his property to his 
mother Kasim Wi ainl to his 

maternal uncle Oulab Khnii is invalid and 
xvill not otfect the plAintitfs' rights on tho 
death ni remai’i’ingo of Miitiimmaf KaHini IIL 
Allah Diltn dieil xhortly after making this 
Will and mutation vras gmnted in aeeordance 
with the provisions of the Will in spite of 
the ohjcciionH of (he collateraU im the 
26th February 1901. The first (hmvt 
threw tho burden of proving that b) custom 
II sonUsA Gi’jor wan not i umpeteiit tn make n 
teitaaieiitary diap^isition of the whole of 
his properly, upon the plaintiffs and holding 
that the plaint itfs had not discharged the 
burden* it dieiniesed the auit. The Divisional 
Judge on appeal thought that the "hum 
should be placed upon the defenilants of 
proving that each a proprietor was com* 
petent in the presence of ml laterals to 
olienate by Will the whole of his ancestral 
property and holding (he defendant had 
not discharged the '>hn«. he decreed for the 
plaintiffs. 

Defore this Court, ’Mr. Shnfi for (he 
appellants Hrst enntende that the imut ahnuM 
have been laid upon (he plaintiffs and 
urges that if this Court holds that the 
Divisional Judge has rightly placeil the 
on MS still, as the on ns was plat^ in the 
original Court upon the plaintiffs, a 
remand should in any case be granted by 
this Court in the event of the evidence 
npoD the record being held insufficient to 
eetabllsh the defeodauis’ coutentiou. 

Next, it waa arged that the plaintiffs' 
suit was barred by time inasmuch as the 
Punjab Limitation Act of 1900 does i:o( 
.iMl with » «ni-l ascii a, t|,a 
whioh IS launched only after (lie death 
of th* olieDor. Mr. Sha6 coiiUods that 


the hiiigusge of Ai*ticle 1 of the Punjab 
Linutation Act of 1900 prcclcdes the idea 
that a suit for a declaration that an 
nlienetioh .shall l>e void except for the 
lifetime of the alrciior can lie bi'ought 
when that lifetime has come to an end. 
The tnatlei’, however, has been coiiiidered 
in JitpAntt V. AMtiUnh (1). The correctness 
of (hat iudgmeut is challenged and it is 
contended that tho language of tlic Limifa* 
tiou Act must be very strictly construed 
and that it a suit is brought which does net 
satisfy the lielinilion of the article of limita* 
tiou which it ie snught to apply, it most be 
lieM (hat (ho article di>e.s not apply to that 
suit. 


After rnrcfiil roiisiitmlvtii of ihiN matter, 
«e s,»o iM ivu'on for ludding that the deci- 
sion ri*p.>rUil o.s \\ AhfJuJhh fl), is 
incorrecl, The intention u| (he Lcgislataro Ie 
very obvious am) wlmtcver difficulty arises, is 
dne solely In the nifelicitoiiH nature of the 
language used. Tlie suit now* before us, might 
Wdesci ibed i|uitc adequately, although loosely, 
as a suit for a deelaraiion that the aliena- 
tion effected by Allah Ditta, was void 
except for hie life time. Hut it might just 
n« *ell l)e descrilied as a suit for a declara- 
tion (hat the alienation by Will should not 
affect the reversimiary rightn of the plaintiffs, 
and that ia clearly the intention of the 
plaintiffs. 

They desire n decree declfiring that the 
ahtimdon shall l>e void against them ae sood 
as they become eiitiOed to the property 
affected. •' * 

We overrule the objection, 

** whether the custom 
on which defendants-appellants rely, lias been 
eAtabbshe<l. 


Uefenclants have prclucad tliirteen la- 
Mane, iKjt all of , 1 ,. ^han Tahail 

inxv.ver, but we fi.rf that they go some war 
to esiablial. a custom of gift „r bequest by 
'■Kia.. m favour of nephews or (more rawly) 

Sisters Aims only, 

Kven after allowing that tribes is tli# 
western p^ri of tlie Punjab are less 
restnrted m the disposition of their an* 
ccstral properly than the tribes of the 
Lenlral Punjab, and afUr conceding that 


jiw;(a R w. R. in 0, 


199P; 66 P. L Ih 
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there appears to ho a onstom warr^ntiog 
speeial fnvwiirs to nepUevrs or sisters* aoiu. 
Vie are unable to hold that there exists 
a custom joetifyin? a gift or l>t<iuest of 
the whole estate to a mother and n mother a 
brother, who stand in relation to the donor 
or testator in a very differeut position 
from that held by a nephew or a sisterV 
son. 

Cnstonu moreover, is a fact which unixt 
be pi'oved by antlioritative prcnoncii'ement 
or by instanCM in which it lm» Iwen 
followed; it cannot be pstabli'^hed hy 
dialeotics. 

We hold then that the coelom conteiHlcd 
for by the appellsiit. U not establiehetl end as 
defend snU •appellants produced a considerable 

body of evidence before the Hrst Court, we 
see no probability '.rliatever that a remand 
would enable them to strengthen their 
position. 

The appeal is dismissed with costs. 

Appeal tJttmiutJ. 


MADRAS HIGH COURT, 

Sucoxp Civ'tc Appeal Jfo. 10’i5 or IP\^ 
September 17, 1915. 

Present:— Mr. Justice Seshsgin Aiyar and 
Mr. Joatice Komaraswanii Saatri. 
p. C, RAGHAVACHAUIAR— PlaixTIPP — 
A?eSLU2>T 

«r#He 

A^fANTHA RKDDI asp otniaj<— Dtrcau* 

akt.<— R espuxuEMTs. 

V H.car, fc«ir rfrA-. . 

n9l iciVA<f.ii«-a — tp 

pf nmiti' wtW C*****-- 

Oivii P<tK4dMrt CcJ# (Art I' V tAOS/, o. XX/. 57, 
xchtihtv hn4 rfireiptefivT , 

The quesHoa whetlwr by reason of llic a 

potiliOQ for eieciitjon, an ntucbmcnt <*c««c lo eabM^ 

should bo ileteroiineii with reference to tlw faKaof 

each COSO. [p. 911 . col. 2 ,] 

Ualoeo an orOor of etcacUmcnc *» wiiiMlrawn vf 
dealt with on the morUa, lU« pri'*d nipt ion is that i* 

is in force, fp* o ®'- *0 , _ « 

.4fi r, Bi>Afl«bAnr Onr. 10 Ind- Cea. t4o; 8 
A 1/ J 519; r«»ri Ali Shfth v- R/»" Prnmd. 90 Iwl. 
Ca«. 787; 37 A. 643; 18 A. L. J. 7-», rotwrvd to. 

A right to snhsistenco of attachment acquired 
tindor the old Code of Ciril Ptoccderc cennol be 
taken away by aiding retrospoolire operatwii to 
Order XXI, ralo 67 of the new Code. Cp-^*» 

fC^nite S«W<Tjwr r. .Vtit? Rr«/'/v.?7 Ind. Can. 

793*3 L. W. 4: r/i*»tt^itAi Jbiwnyjw* %. ipirtiheede 

JepiiiaadA' I'wl. Coe. 668, rofcTn*il to. 


fll 


Second appeal against the decree of t1l.^ 
Court of the Subordinate Judge of yortli 
Arcot, in Appenl Suit Xo. ll<> of 1013, 
preferred against that of the Coart of 
the District Mansif of Ranipet, in Ori^inol 
Suit No. 735 of 191'2. 

Messrs, f*. d. /»ori’««frti'ayft«ti'ii .‘I'i/o* and 
//, S. rcwl'flMrrtgftera dn/or, for the Appel • 
lant. 

Mr. r. .l*i‘iH/6oitrMAim for tho 

Respotidents. 

JUDGMKXT.— Uefembinl* Xo<. J to .> 
morigageil to (he 1st defendant certain 
proper tie:i. One Avunnchella obtained a 
money against thu lat defemlnnt, 
An Application for att.ichuiciit WA4 made on 
the I5tli July. After notice to the rlebtova, 
the iittnchment waa made on the lllhh .Inly. 
On the Mth .Vuguat. the flNtrict Miuoiif 
diamisftvil (he |>vtitiuii it< ''further steps were 
n< ( taken.*' It i» not cigar what further 
etepe were re<iui»c<l to be taken by the 
attacbiiig creditor, Theie is nothing in (he 
oiiler or in (he paper- before us to indicate 
that the creditor was guilty of any Inches 
on his part and that the Court dismissed 
the petition on Gini gixjuiul. Under these 
circufsstances, we must S'cganl the dismisHal 
as i>ot having the effect of putting an end 
to the attachment. The Judicial Committee 
pointed out that the queHtion whether by 
msonofthe diaposal of a petition, tho 
attachment ceased to subsist, should be de* 
terroiiied with reference to the facts of each 
case. We find no materials in this case for 
h«dding that the disposal was not for 
sletistical purposes and was due to any 
neglect on the part of the creditor. The 
shortness of the time Utween the attadimeiit 
and the dismissal, is an imlication the other 
way. We are supported in thi.s view by 
HuHff>tttim4 Ck^ttO V. Penaaimi MiMt 
O)- As pointed ont in hndoz AN v. 
ftuhamfJtar Das {'i) find Doiul Mi Shah v. Unm 
PmW (3), unless the order is withdrawn 
or dealt with on (he merits, the presumption 
is that it is in force. 

The second ground taken by the Subordi- 
nate Judge is equally untenable. Thero is 
no reason for holding that the new Code 

(1) 17 >f. 68;3 J. 211. 

<21 10 InA. Cnx 24': H A. I.. J. GIO, 

(3) 30 Iixl. CB9.7H7; 13 X b. 3. 750; 37 A. t4V. 
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gave Fetrnspootiva effect to t lie order pa^<ed 
in An post 1007. This le not a matter of 
procedure only. The attechhig creditor had 
acquired a right to subsistence of the attach* 
ment uiider (he old CckIc. This right should 
not be taken Away by giving relrospective 
operAtion to Order XX 1. ruJe 57, cf the new 
Code of Civil Procedure. The decisions in 
A*A«n‘/c Suibiiyy /1 v. X<tra S»tbiti ifeddy (4) 
and in \ardipartJii v. K^tiko»da 

J'ljnHnoiVinm (5) support this view. 

We must reverse t^e decree of the Snb* 
ordinate Judge and remand the case to him 
for disposal on the merits not denlt with 
by him already. Coats will abide the 
result. 

Appcdl oUovfdx Suit remortdttf. 

(41 27 Isd. Caa. 7n2( 9 L. W. 4. 

(fi) 27 In4. Ca«. 6dS. 


COURT OF THE BOARD OP RBVBNCE. 

UNITKD PROVINCES. 

Rcvekdk RErsRBNCK No. 5 or 1911*12 or 

FAKaCKHAIlAO DISTSICT. 

November 29, 1912. 

FrtHnl: — Mr. Baillie, S. M. 

PARAS RAU — Pi.AiNTirr — ArrucAHT 
i‘er«ur 

8HEOBAKAN SINGH— DertHosHT— 
Riapondeiit. * 

Agra Unaney Att (/i of JOOt), *. ift^Apptie^tfom 
fat rtvitv, rtJteO'on of, hyAatiMant Catltrtor.tmt CUm 
^Appt^l.if maintaiMhU^Cirii Pi^tfUrt Ca4c {Aet 
V of l«a>, 0. XLVU, f. 7. 

AJtKotigh II sttsr Order XL7II, mie 7. <.f t|»c CtvH 
Procedum Cede, an order rejevting sq eppikati.^, 
re? lew U not appealable, nch an order, if pMe«d W 
an Aaeietant Collector of tb« Second Cl^, i* appeal* 
able to the Collector under loction 170 of (ho 
Tocanoy Act. 

Befereoce made by the Commisaioner of 
the Allahabad Division, sabmitting the 
record to set aside the order of the 
Collector who reversed the order of the 
Assistant Collector, 2Dd Class, in a suit 
for arrears of rent. 

FACTS.— A decree for arrears hav' 
been passed, the decree* holder annliin^ 
ojeotment .pd notice ,„d.r 


alleged to have been served. Money being not 
paid, an order for ejectment wa? passed, But 
before the order was carried out, the judg- 
ment 'debtor applied for review of judgment 
to the Tnhsildap who cancelled the order 
of ejectment. On appeal the Collector eent 
back the case, holding that the order of eject- 
ment should rot have been cancelled 
without giving the decree-holder an oppor- 
foDify to show cause to the contrary. 
The TahaiWar after remand held tlmt 
there were not eo(Rcien( grounds fop 
reviewing his order of ejectment and main- 
tained it. 

The jadgmenf.dehtor eppenled to the 
Collector end the objection feken by the 
decMe-hold^cr wee th»t nn appeel l*y t„ the 

Collector. ThcCollcclorovcrruIed thenbjeetion 
end held that the Tshe.lder ooffht to have 
reviewed h,« order, The decree-holder 
went ID rovwinn to the Commi.«ioner who 
in hi. order of reference to the Board eeid ai 
follower— Thie tpplicetion for review refere 
to . ca.e in which a T.h.ild.r pe.eed an 

, Ten»ncy Act. The 
T.li.ild.r w.e epplied to review l.ie order 

the refere] we. preferred to the Collector 

onght to hove reviewed hig order The 

touant. It la clear from Order XLVU 

Th* win "" j'^'-i.dictiiJ: 

orte”“ ^ ■“Emitted to the Board for 

Te'iJ'n^v “■» 

.«^--otepp,” ThTr? 
Arplrfalum di>mi's«if. 
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MADRAS HIGH COURT. 

Appeal aqaisst Obubk No. ^4 or 1914. 
September 7» 1915. 

PreMnt:-^5Ir. Justica SadMivA Aiyar ftpd 
Mr. JoAtice Napier. 

Shefk MUHIUDDIN ROWTHER- 

PBTI TIOXB R— A PPB I. LA VT 
rmu$ 

RANGACHARIAR a^i> AHOTHtit— 
Rbapohormts. 

C(r4< Coilt Art V of 1906). O. XXt. r. 99 

—ThpooU A|/ pur<A<i«ei'— 8o(« m<j* 

to aet 4tiiU mU, if cnit taka 

^pooila. 

AnftaaU paiil by purvhaiers in Court aBctLm 
wUoio porchAMt hftto out been confirmed and whk'h 
amouDta* tbarafore. cAonot be wiibdraivii by the 
decrce.hulder at hia plcaaure, ('•ittMi be taken 
tcl\*ftnltao of by auy peraon who appliea under 
Older XXi, rule 99, of tbe Code of Civil Procedure. 

haruNakera ITtmoa v. AficAiwt i/cHoa, Ind. Cat. 
99?( 8 L. W. 0(h 29 it. L. J. 202, followed. 

Appeal Against Uie order of the Coart of 
the SobordiGAte Jodge of Ifayavarao), in 
Execation Appeal No. 137 of 1914, in 
Original Soit No, 36 of 1910, on the 6le 
of tbo Court uf the Sobordinate Jodge of 
Kambaknnaio, 

Mr. (?. 3. Jiivfaehandra Aiyar, for tbe Ap> 
pell ant. 

Meeara. T. B. UamachonAt^i Aiy^r, 7*. B. 

Kriohnattcanii Aiyar and S. Oopti}a$*cami 
Aiyar gar, for the ileipoodaote. 

JUDG^IENT.-^In ^(ti’midA’dra iidNou v. 
iTnrARd Merion (1), it waa beld that I be 
payment by one jodgment debtor into Court 
of money which (according to the argotnente 
of Mr. T. R. Ramacbandra Aiyar for reaponeJ. 
enta in that caae) rnuld have been with* 
drawn from Court by the decree*holder at 
once, could not be taken advantage of by the 
other jndgment.debtor in making hia 
necessary deposit to aopport bis applica- 
tion under Order 2X1, raU 89, of tbe of 
Civil Procedore. 

It follows, a Jorticri, that amoonU paid 
by porchasers in Court auction wboae 
porchasea have not been conBrmed and 
which amomia, therefore, could not be 
withdrawn by the decreS'bolder at bia 
pteaanre, eoold not be taken advantage of 
by any person who appliea nnder Order XXI, 
rule 89, of tbe Code of Civil Procedure. 

(I) 2?Ind. Caa. 96% 8 L. W.I96; !9U. L. J. 2$2. 


The appeal la, 
costs. 


tliereforc*, <Iismis«c(l with 


MADRAS UIOU COURT. 

Civil Ravu^ios Pri ;tio>< No. 585 or llUl. 

S'eptemlier 20 , 1915. 

/V-ifuf:— Mr. Justice SAdusIvu .\lyir. 

GUZZU PAY[OAYYA-[)eytxi).vN( Xo. 1 

— Pk N HOXk:i: 
vfi'atts 

VKNKADAUU VKXKATA KKDUI a' i. 

AX*.TllBB — P laixiipv XHO DlI'I voa.m Nik 2 
— RE<h>X DfVTS. 

4Hft <*K — 

.\ cloruiaiit r*rlii(*r hvvm« iioiul W n> a vu. 

plaintiff id nil acCnm <ui a (uikiint l cnti’rt'il iiiin uiili 
tbe lirin or witli one uf lijf lui’inbi'r". j*. «'ol 2, 

gtaA«*A V. thi- }>•••. lih Si" I* hill. CiM, 

73W: « \ f7?, U C. \\ N :$2:. V L. J, Jl M. 
t.T. HaH; \3 C. h. J. »I.V2I >]./.. J Jly. j:i ILmu L, 
R. 300: (191 ) 2 M U*. X. .19 J. .N. t\ rMlIow. d. 

Petition, under section 25 of Art IX nf 
1887, praying the High Court to reviao 
the decree of the Court of the SulHodirmte 
Judge of Ueswflda, in S. C. Xo. i'>07 of l!>13, 

Mr. K. 0. SuKtMyapaui An/iiuyiir f«>r .Mr, 
K. for the Petitioner. 

Mr. I*. Jir<rmc*ah(. for the Ucspoiiflents. 

JUDGMENT. — The Suburdiimte Judge 

says that the plaintiff has got 'only aub* 
parlnera". The plaintiff in Iim evidence 
aaya that they are his hpoi/nttetri alinrers.'’ 
ThU may meun only that lie has got 
asaialanta who get a share of the prolits, or 
it zrey mean that they are dormant 
partners who can make claims agninst or 
under him. 

A.s regards dormant parlners, Lmdlcy ^aya 
at page J33 of his hook; * Put a dormant 
partner aecvr w^e^f be joined as a co*plnijitiff 
in an action on a contract entered into with 
the Krin or with one of its Tneml>ers.’’ 
[See also KisiiiH PanliOil v. Mor iVeroiK 
Siitgk (l).} 

J think, therefore, that the non. joinder 
of tbe plainliff's immerfred (which aeeins to 
be tbe literal meaning of fopof/afr/fri) 
sbnrera is not fatal to the suit. 

(1) 9 IikI. CIS. 789; 93 A. 272: lu C. >V. N* 32h H 

A. L. y. 2»V 9 II. L. T. 343; 19 C. L. J. 34oi 21 M. 

J. 879: 13 Huu. L. R. 3^ (1911) 2 M. W X. 390: 82 

I. A. 4S. 
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that Exhibit A id a 
insti’uiuoiit nnd henoe the 1st 
ilefeh.liitit is not iMUiid by the 2nil defend- 
sif^imture therein, was tiot set up in 
the lower Court nor U it set oat io the 
(Ti'ounds of revision and I refuse to consider 
it. The last contention that the Subordi- 
nate Judj*e’« refoMl to grant an adjoum- 
menf, was wrong, is not nought to be 
supported by even a printing of the 
order, of the petition for adjoarnraent and 
of those portions of the B Diary which 
would show the narneroos adjoarnments 
granted in this Small Cause Soil, which 
seems to have been Kled in Jane 1912 thoagh 
diepoaed of only in March 1914. 

\ dismiss the civil revision petition with 
costs. 

yHi'tum diVMWsrd. 


PCNJAU OUIKE COUUT. 

Sbcoxp Ciul An'Kal Xo. 2425 or 1915 . 

December 2, I9i5. 

Sir Donald Johnstone • Kt., 
Chief Jodge. 

FA/AL— Pt.KXTJPV — AmLL&XT 
rers^cir 

MusfXiiiftnt HASHMATI axo othsss^ 

D a ve H DSM ts-^ Resro x pk xti . 

c;<r<7 prvf.t<lurf Cvte {Act t' t,f lgOe>. #. IM (I), O. 
XLlfl. r. 1 (<(}“• fkvnv ex pariv*. untrr trfapim^ lo 
ntiiif, Kttimn etiflf ttfrrtt 

I'S psHc. fyiwf <T^in*a mvintmimithilHf 
I A fvtttug tKch titcrte, *f^t «f. 

While su up^il lies under Order XLIII, rule I 
(rh. of Oic CivU rrMe<l4rv Code uKuiaet nn order 
rofuiiMK to set atidv a decree pessed rep«rfr, bo 
appeal liex nsulast au order leltiiig eride such a 
decree. Under seciioa lOS(I) of elie Cede, say error, 
oLo., made a Court iu scUiog ni^o aurx^/Tc 
docieu is not an viror, etc , ''slfeclirig tbc decision of 
rbe case*' end, tUcreforc, caniurf be scl fiwtii ss a 
groanU of objection id the mcmorandooi nf 

Second appeal from the decree of tlie 
District Jodge, Gurdaspar. dated the 31st 
May 1915, reversing that of the Sabordinat# 
Jodge, 6rst Class, Onroaspur, dated the 15th 
AprU 1915, decreeing the claim. 

Rhawaja Zia ud-Din, for the Appellant, 

Dr. Muhammad Iqlial, for the Respond* 
mis. 


[1915 

SBBO UANOSL SIHOH r. CBBDV. 

JUDGMEXT.— The ease was admitted 
only on groand No. 2 and no other ground has 
been argued. The remaining groanda are 
either all disposed of by tiodings on questions 
of facts or are^groands Nos. 1 and 3— 
clearly unsound* As regards groand No. 2, 
I find in favour of respondent» — Taaa/ldnq 
Hnuain v. Hopaf-wn-XtWn (1). That 
ruling, of coarse, denis with the old Code 
of Civil Procedare, but the law has not 
been altered. I agree with the view taken 
in that ruling am) hold that under the 
Civil Pn>redare Code while an appeal lies 
[Order XLIK, rulo 1 (d)] against an order 
refniitnf to set aside a decree passed 
ex par(e, no appeal lies against an order 
setting aside such a decree; and that, 
adverting to sectioi; 105 ( 1) of the Coda, 
any error, etc., made by a Coort in 
setting aaide an ex par(e decree is not an 
error, etc.. * affecting tho decision of the 
case" and, therefore, cannot be **aet forth 
as a groond of objection in the memorandum 
of appeal." This being so, the appeal fails 
and is dismissed with costs. 

Appeal dismitted. 

(n « A. «Ch .\. W. N. (1003) 3ft. 


ALLAHABAD HIGH COURT. 

Sacwxo Civpt ArrcAL No. 1541 op 1914, 
November 11, 1915. 

Pteeenti — Mr. Justice Piggott. 

SHBO MANGAL SIXGH— PuMTirr— 
Arreiuxt 

itreHs 

CKEDU AXU OTaBKS — DBVfiXOAXTS— ' 

RcsposrtXTs. 

—0<cufyinfg UHn9f—Uo.ig.tgc of 
f^ f^rr- Agm Tenanfg Ael (// ©i IftOU ~ReyiH>i*iAir>tst 
'•S •<©, tgogf*.-, r/(yp 

An uccDiMncy (vimui wbu priMr to tbe vooiluB 
«olp force of (Ii© Agra TeiiHticr Act, IftOl. mortBSse<l 
hi* hoMifiK for cou»iU< ration ind in s gL'agiQO «»»/• 
and put tbc in poii««ft*ion, caoDOt optcr 

10(0 a bam>n wkU Uis artfuaiinr so as to sciurs 
collateral n<lvubrage for himself as con*IJr»»* 
two f«ir the rc»ia<iui*linxent of Uis h>ld«a*, to tbo 
P«|ad»cc of tbe morlgagco o hom be has hinisolf 
pot io posMsaioo. [p 916, col. IJ 

Second appeal from a decree of the District 
Judge of MainpnH. 

Messrs £<iAr#Am» Nnrain and Baleshteari 
Pi'oeoil, for tbe Appellant. 
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StlKO HANUAL SJMOH V. CBKDU. 

^fr. Sttol Prasad Ohoth^ for the KeApondeiit^* 

JUDG^[ENT. — TKU is pWititiff's Appenl 
ia A salt for ejeetmeiii onf^ineUy filed in 
the Court of an Assistant Collector. The 
plaintiff ia admittedly the of the bud 
tn suit. In lii.s pbint. he de^cHliea the tw.> 
defembaU, Cliedii son of Dau and Chiddu 
S07J of Matiu, Kunjra«, as nunoccopAmy 
teoAnta of the bud in so it. The JefetidanlH 
filed a written statement in which they 
described themselves ns inort^gee^ in 
possessinii un behalf of the tenantdn chivf 
who was A tenint with occupancy rithta. On 
their plea M.thu sou of t'aqira was added 
an A clefendADt. The Assiataut Collector 
came to the cuiiclusion that there had been 
a mortgage by bbqica father of Mithu 
in favour of the original defendants and 
that this fact alone was sufficient to ou^t 
his jurbdictioii. Hu dismissed the suit 
accordingly. The District Judge vrsaobvionsly 
inclined to the opinion that the Assistant 
Collector was vri^ong oti the nuealioii of 
jurisdiction. He lios. however, rightly 
remarked (hat the question wsu one whicli 
might he passed over in hb Court, in 
virtue of the provisions uf aevtion lit? of 
the Agra Tenancy Act (Local Act II of 
1901). He was of opinion that he had 
• materials nii therecocsl sufficient to determii»e 
the appeal. He hns found that there wan 
A mortgage by Faqira in favour of the 
original defendants, and that this fact alone 
vrae sufficient to protect the suiJ defendants 
from ejectment during the period of the 
mortgage. The plaintiff's suit having thus 
been dismissed by both the Courts below, 
it is contended in secund appeal to this 
Court that the findings of the Court uf 
first appoal are not sufficient to dispose 
of the case. The fucts apparent from the 
record aro somewhat peculiar. U would 
seem that the land ivas conveyed to Ihe 
fathers of the two original defendnnls 
by two distinct transactions. Thei‘e was 
A mortgage by Faqira in the month of 
iUy 1897 in favour of Matru for a period 
of 15 years. Before thb period had 
aspired, Vaqira executed another moitgage 
in favour of Dan for a period of iO 
years. The record does not show that 
Dan and Matru are related, though they 
ai‘e members of the same raate, and it 
would Ksem that their sons, the two 


defendants originally impleaded, are 
amicably in joint possession of the land 
in suit. After the death of Faqira. there 
was a suit for arreani of rent agnin.^t 
Mitliu which rcHulted in a dcci*ec in favour 
of the z^mfudar If the btlur Inid proceeded 
to eject Mithii for nnn.^tbfaction of this 
decree, the mortgagee?) in posse.ision would 
no doubt have had an opportunity of 
protecting themselves hy paying into Court 
Ihe amount of the decrer money. It is 
not clear fri»in the record whether any 
proce«<lings in ejectment hadlieuncoionienced. 
but on the *29th of January DUl, Mithu 
relinquished liis hoi ling in favour of the 
plaintiff ztmiudar. SuhsenuenUy. Mithn 
him.self brought a «uit to get this 
relinquishment set aside, on the gi\>und 
that it had l>ecn brought ah'mt hy fraud 
or coercion ai>d this suit failed. The 
learnetl District Judge has ninded authority 
for the position taken up by him. that 
Mithu WAS imt entitled during the pendency 
of the murtgage in favour of Dan to 
I'elicMiuish his holding (o the prejudice of 
the laUer. It seems to me that there aro 
two currents of opinion in this Court on 
this quest ion. The matter came before a 
Full Bench roc4'ntly in the case of BtrJ 
Knuuir L*tl V. Khiuar Misra (1). In 

deciding (Imt case, the Court laid stress 
on •'ertain facts which had been concluded 
by the ti tidings ot the Court below, Tliese 
were as follows; — (1) that the mortgage 
set up against the ;m<Wnr waa For 
catk»ideration and gmiuiiic; (ll) that tha object 
of the rolinqobhment was to defeat the inort* 
gage(*'s rights. On these findings it was held 
that the Civil Court had rightly granted the 
mortgagee a declaration thui the i^elhiquisli* 
meiit by the tenant was ineffectual ag.iinst 
him and an injunction reitmining the 
from interfering with fu« possession. 
A number of authorities on the point are 
referred to by Tudl>all, J., in hi< order 
in the ca«e of Jat (hpal yarai/i StH(j^ v. 
f'ma Dtif (2). It is clear that in some of 
the older cases of this Court, as for 
instance, ffauan Rai v. RaH-nd din (8). the 
position had been broadly taken up that 
ar> occopanc/ tenant who, prior to the 

(I) 20 Ind. C««. 21^ .V. 44 1. 12 A. L J. OtU. 

U) 10 I Cai<. 272; K L. J. 002. 

(aj 27 A. trt? A \y. x. (iwi) t?o. 
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^iiEO uani:al .'INOB r. chel^i*. 
comincT info t'«‘nv of the Tenancy 

Art (l*ocaI Act II of lyOU. bad made a 
n<uFvuctunry inoi’t^n^e of bi:) holdini; and 
put the niorti?Rgee into pr>s«eaaiop, coo Id 
iKit during tlie subsistence of iliia mortgage 
relinqiiiHli his holding to the prejudice of 
the moHgngee'a rights. If the principle 
thus broadly laid donn, is accepted as of 
universal application, It would seem that 
there was no nece&sity in the more 
lereiit ruling to which I have referred, 
to discuss such n question na the object 
of the reliiujniKhment, or the existence of 
collusion between the mortgagor and the 
^cniindoc, 1 take it that the luw is 
finally settled to this extent, that un 
occupancy tenant who has mortgaged his 
holding under the circa cnatonces stated and 
put (he mortgagee in possession, caniint 
enter into a bargain with his zfm'H'fitr 
HO as to secure some collateral advantage 
for himself ns consideration for the 
relinquisbmeDtof his holding, to the pi^judlce 
of the mortgagee whem hv has himself 
put in posse.csinn. Whether any broader 
principle than this can b« laid down as np' 
plicable to all cases, seems to me at least open 
to argument. The lunitgagces, by ^efu^ingor 
neglecting to p.ay rent regularly to the stmin- 
ihty, might obviously put their mortgagor in a 
very uiipleesnnt position. U is all very 
well to say, as has been done in ibis 
case, that the mortgagee would be driven 
in the last extremity to protect the occupancy 
tenant from ejectment by paying into Court 
the amount of any decree which the 
Aeminilor might have obtained against him, 
but there seems no good reason why the 
occupancy tenant, while not in pneeeasion 
and not enjoying any benefit from 
the produce of the land, should be pot 
to the trouble of defending a series of 
suits for arreara of rent because the 
mortgsgee in possession has not troubled 
bnnself to pay the rent regularly. If the 
condition a of the mortgage were such as 
to bind the mortgagee to pay rent regularly 
to the reminder, 1 think the Coarts might 
well grant the mortgagor equitable relief 
against any breaeb of such condition and 
permit him to protect himself from further 
trouble by relinquiabiug bis holding. With* 
out, therefore, committing myself to any 
farther attempt to deSuetbe law oo this 
point. I think I have eaid enough to justify 


the conclusion that there ebould he some 
further findings of fact recorded, before the 
decision of the Courts below dismissing the 
plaintiff's suit, cun be affirmed. 1 have to 
consider wha* issues should be remitted. In 
argument before me it has been suggested 
that tlie mortgages in favour of Dan and 
Matro have not been proved in accordance 
with law, and that there should be a finding 
both as to tiM factum of those mortgagee 
and as to the passing of consideration. It 
does not seem to me that any plea to this 
effect can fairly l>e read into the memorandum 
of appeal filed by the plaintiff in this Court; 
nor do I think it is a plea which 1 ehoold 
permit to be raised at this stage. The whole 
of the proceedings in the Courts below, and 
the findings of iMtli those Courts, are based 
on the assumption that the defendants 
originally impleaded .were plsced in posses* 
Kmri by h'aqira, as mortgagees in virtue of a 
bona fiiU mortgage or mortgages. As a 
matter of fact, the period uf the mortgage in 
favour of Matru has expired, so that the 
ouly mortgage which can be set op iu this 
case is that of ItOl in favour of Dan. As 
the case now stands before me, 1 do not think 
it necessary or advisable to call for any find- 
ing as to whether this mortgage was legally 
proved or was for consideration. 1 think 
the Courts below have virtually concluded 
these points in favour of the defendants. 

There remains the question of the transac- 
tions connected with Mithu'e relinquish meat. 
I remit (be following i.ssues to the Courts 
below 

(1) In relinquishing his rights as an 
occupancy tenant over the land iueait, did 
Mithn obtain for himself any collateral 
advantage from the plaintiff xcmc'odur, or cau 
It otherwise be said that the plaintiff and 
Mithu were acting in collusion to t be pre- 
iudi<^ of the original defendants? 

(Jiy Were the original defendants, or 
either of them, as mortgagees of the land 
ID suit, bound to pay the rent thereof 
regularly to the temindar? Were they »» 
any way vesponsible for the fact that the 
^mindar obtained a decree for arreara of 
rent against Uithu? 

As the case has not been looked at ia 
either of the Gourta below from the po>u* 
of view which I have taken, 1 think that the 
parties should be permitted to adduce 
evidence on these iseues if they see fit to do 
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ao. Th$ lower Appellate Court may record 
itaelt any additional evidence which the 
partial may offci*, nr cnuse the evidence 
to be taken by the Convt of drat instance 
but it must record its own Mndin^. On 
return of the Bodings^ 10 days will be 
allowed forobjectiooe, 

htnes nuiUlftl. 


MADRAS HfOH COURT. 

Appeal aoaimst Ohprs Xo. 82 or 1912. 
February id, 1913. 

Prenni : — Justice Sir Ralph Denson, Rt., ami 
Mr. Justice Sundara Aiyar. 

P. R. SAMBASIVA AIYAR ano axOtbpr^ 
PuiKTctn Appellants 
vertw 

UUHAMAD HUSSAIX RONYTMBR and 

ANOTdlA^DBPS.VOAKT No. 2 ANO PLAINTIPP S 
LIQAL RiSPaGseHrATIVB RB^K)XOBNT«(. 
Vfcnt 074M«f of ^igtrrnt fiNW* 

—LimitHtSou Aet 

(ijcv iooe;, lA N. 

A ilocroo for m'mey mar tw ayainot 

diScront UofonUanla at dtlforont ontl lli«) 

docroeo no paatcil art nol (realed an on* .’onoAlulalctl 
deerro, [p-Pin, col, 1.] 

An nppUcatioii br a judgment •il«b( or lo rtevnl 
latiifactien of a decree made by Mm more Cban 
throe yoara from (ho date of tUa decree aa affairntt 
him io barred, even though It may be wit hie three 
DoiitLo froTs the <late of a revUed decree as 
agninii defondaato other than himeelf. The two 
doorece cannot be eonaolUlatcd for pnrime* of 
limiUtten as one. [p. PIN, eol. 8.] 

Athfa^ Uu^ain v. ^un Aihe/, 9 IimI. Cai. 976i 
15 0. W. N. 370{ 6 A. L. J. 338; 9 M. 1. T, 13 C. 
t. J. 351( 13 Bom. L. R. 367; 4 Bor. L, T. 131: 31 U, 
h, J. U40 (P. C.): 33 A. S64. aMinyuIshcil. 

Appeal against the order of the Subor- 
dinate Judge of Kumbakonaoii in Appeal 
Sdit Xo, 295 of 1910, preferred against 
that of the Coart of the Disiriet iluneif 
of Kumbakonam, ia Kxccution Appeal No. 
21 of 1910, in Original Suit No. 450 of 1905. 

FACTS of the case appear from the 
following jadgment of the lower Appellate 
Coart 

**Thia appeal arises oat of an application 
ia execution of a decree. The Diatrict 
Muneif baa held that the petition ia barred 


by time to record op recognise the dih. 
charge pleaded and in the absence of a 
valid di.vlwrge, the deme j« esecutablc, 
nml hA> noronliiiely diMni>iseil Iho pflithni. 
The 2 ihI defendant nppc:Lls. 

2. The following facts must l>e lx>rnc in 
mind in dealing wiUi the point% argued on 
appeal. PlahitifT, Gopalnsami CUettiar, sued 
in Original Suit h'n. 450 uf i905 ami 
obUine4l a dpriee rj* jN/rfe against defend- 
anlK Nos, I U* .j nnd assjgn<»d the decree 
in favour of suppletuenlal plaintilf, Natesa 
Aiyer. The assigtirr Nutria Aiyor got him- 
self recogiM*e<l a^ si s^jgncc.dccKo* holder 
and attached the properties of l»t defend- 
ant in the hamlN of 2nd drfmidant It 
was (hen that 2nd defendant became aware 
of the decree <• parf^ nnd applj«*d to liavc it 
.set aside. TJie Court believed hk altrgations 
aini re.alorcd the suit for re-(vial. Tho as* 
Htgnct-derrec-lnddrr was nKn impleaded as 
supplciaeiitnl pl.iintilf. On the defenen of 
the 2nd defendant issues as to (hr Imhility of 
2iid defciidaid, for (he debts of his father^ 
ti*ade ami aa (o satisfai’lion >)f the claim by 
the 3rd defendant, w'en* raked. Plaintiff 
tiopaliisioii and hk assignee, the present 
respindent, di<l not c«<iidu(’t the 4ui( and al- 
lowed it to go by default. Tin* Court, instead 
n( diaoissiiig the suit fa /o/n, dismissed it as 
against 2nd defendant on the 27th Novem- 
ber 1909. The present petition was put in 
on 5lh January 1910 nml the connected peti- 
tion for the same relief ill the sJiapo of re- 
view. was put ill on Ueceiulier 1909. 

3 It is clear from (he abiive re»nnte of 
the fee's that the 2nd defendant (appellant) 
was prevented by n^ason of fraudulent service 
of suiDinoiison him ill the suit from the know- 
ledge of the decreoerpnrfc till the attachment 
made by the respondent brought the wholo 
fraud to his notice. He immediately applies 
for setting aside the decree <.t rarfe, and 
raises in the restored aait the queatfon 
of the satisfaction of the claim too. The 
respondent frustrates an investigation of 
the satisfaction by allowing the suit 
to go by default. The lower Court ought 
to have dismissed the suit tn toto after this 
conduct of the plaiotiffs or at least gone 
mto the question of aatkfaction raised by 
bsoe III in the suit ami recorded a lind 
ing thereon. The procedure adopted by the 
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Com I tti ih<f soit «»)ily hs regards 

JikI def<?mlaiit alone has Ud to Che 2nd defend* 
uin misincr the nuestioii of the satisfaciion 
rts er again in the execution proceeiHiiga. It 
ill he >eeu timi the respondeat has by his 
turn condnrt preventer] an adjadicatioa on the 
question of sutiafaction of the claim. I. 
therefore, hold that this petition presented 
within three months of the revised decree 
brought about hy the fraaduleni conduct 
of resptiiuleht is not barred l>y limitation 
under section 18 and Article 174 of the 
Limitation Act. 190?. 

Section 14, clause (2), thereof also allows 
dedaotion of the period Wween the applica* 
ti^in to set aside decree ex porU and thn revise<l 
decree as occupied by n proceeding in Mliich 
2nd defendant expected the annn* relief in 
good faith, hut was thwarted by the stmtegetic 
move of the plaintiffs in allowing Ihi* suit 
to goby default. In that vrciv ulu>.thrs peti* 
tion is not harred. 


4. There is no force iu the conlenlivii 
that the order on the connected petition 
Misrellaneous Appeal No. 1928 of 1^9 
having become final hy reason of there being 
no appeal therefrom, hjrs the present appeal 
as re$ iufli'rnta. 'I he contention ia as in. 
genieme ns it is nnintelligihU. 


u. It was contencieil for the appellant that 
the revised decree must l>e taken to be a final 
decision in favour of the defence on the ques. 
tion of satisfaction also. The oara on that 
issue is on the defence and no evidence Haa 
heon let in on the iasae in question. The 
decree cannot be taken to be an adjudication 
at least on the merits to operate as ret 
judicata outside the provisions of ret ^vdicofa 
under section 11 of the Code of Civil Pro* 
cedure. I, therefore, disallow the eoutentioo. 

6. The other interesting questions argued 
as to whether respondent can rely on hta 
recognition prior to hie revised decree to 
centinne execution, whether the attaebmeot 
le a valid one by reason of the death of 
let defendant and ie alive till after revised 
decree and whether the properties could be 
sold in execution in the ha ode of the 2Qd 
defendant as properties of the 1st defendant 
by reason of the dismissal of the suit not 
covering the decree against the 1st defendant 
too, cannot be gone into at this sCaea »itk« 1 
forth*. e,id*ace. Th.y „ill .1?*^ 


dered in dne course by the District Munsif if 
necessary. 

7. T, therefore, set aside (he order of ilie 
DUtrict Hunsif. and remand the petition 
for disposal accoeding to law after raising 
the issue as to the question of satisfaction, 
the validity of the recognition of respondent 
for purposes of the revised decree, and other 
questions as may legitimately arise on the 
petition. Costs to abide and he provided for 
ill I he I'ovisetl order.*' 


Mr. 7*. .V- Kri^hruiAwauii Aiutt*', for Mr. 
A'. V, Kt'tA4Hfttir/imi /I /go/, for the Appellants. 

•Mr. ti. S. Ffomorlifiuflm Atyar, for the He« 
*^pondents, 

.ILDtiMiCNT.— The object of the 1st re- 
>p<Mic]eiit's petition to (he Munsif was to get 
snlUfactioii of (ho decree recorded on the 
gKinnd that the rird defendant discharged 
the amount due under it in 1900. The 
)»etition was presented in only 1010. Prima 
fitcir, the npplication was harred. We fail 
to see how section 14 or section 18 of the 
Limitation Act could save the application, 
In fact, the let respondent clearly stated 
hsf»re the Munaif that he did not rely on 
either of (hose sections. The prior proceed, 
ings relied on to attract section 14, Imd quite 
a different object in view. The fact that 
the 1st respondent (hen atate^l that the 3rd 
defendant had discharged tho decree debt, 
would not make the section applicable. 
Ihe -ml defendant was admittedly aware 
of the alleged discharge in 190^'. We 
cannot understand how (he Subordinate 
• urtge could imagine that section 18 
wold apply iu the circunistancea. The 
Ut resjwrident contends that the decree 
against the U( and drd defendante and the 

to the 

he treated as one 
consohdaUd decree, and that his npplicalinii 
was put ID within three months from the date 
of the sewnd decree and tr as the re fore, within 
^ne, ai^ be relies on the judgment of the 
Atlifaq Ilveain v. Gavn 
' Vl'* * ^^‘^*^*hesuit was on a mortgage 
^ their Lordships held that the pUintiff 
n* /i!' j ^ * Joint decree for .sale against 

the defendants so as to enable the Court 

aw ^ ^ 2^ 9 A- L. 4. Wft IS 

K. 857; 4 Bar.L. T. 121; 21 H.U J, 1140 (P. C.). 


7 pi. XXXI] INDUK OlSKft. 010 

DUtBlCT BOABD OV TANMBB t». TtTaiLlHOA CHBTTT, BAWTX tkL V, MUZ RAM. 


to sell tixe property eftecioally. It waa 
OD this ground that the tvpo decrees were 
treated ns a single decree and the application 
Tor sale, which was within three years 
front the date of the 2nd decree, was 
held to be not barred. This case is not 
similar to the one before the Privy Council. 
A decree for money way be passed against 
different defendants at different limes, and 
there is no reason for treating the two 
decrees ae one. The result of upholding 
the let rcepondeut's contention, would lead 
to the anomaly of a decree which was passed 
in 1P09 es capahle of Iwing discharged in 
1006. 

The let reaptnuleut contends that ho is 
entitled to jwaist execution by the 2nd plain* 
tiff Ananda Natesa Aiyar, who, he says, is 
not the real assignee of the decree. If to. 
bis proper course is to resist any application 
that the assignee may present to execute the 
decree. 

We reverse the order of the lower Appel* 
late Court and restore the Mansif'a order 
with costa here and in the lower Appellate 
Court. 

Appcuf aUoiroJ: Orth'r re»‘Cri«crf. 


MADRAS HIGH COURT. 

Sbconi) Civil Appeal No. 1408 or 1914. 
November S, 1915. 

' Prerenf:~Mr. Justice Sadaaiva Aiyar and 
Mr. Jastice Napier. 

Tub district BOARD or TANJORE— 
PLAta n rr— ArrBLLssT 
v^tut 

VYIHILINGA CHETTr- DBrsaoAKT^ 
RssroMosyT. 

U»tor end for 

Premiae to rftictt, effcrt 

A eoTSUSUt by B Irseer <d rrnew, ovttt if legally 
enfarcesblo ogainat Uiai. csanM be pkadtd i& bar to 
* suit for poaaeeiion brouvbt bv liin oa (be expiry ef 
lUo tern aieationeil in the Icnsc.deeU. 

>fani6«dr« e. JfemeA t3 M. L. J. 
S17: ICurri Vatrart^di v. Kurrt ^ptrttl/U, ?9M.996; 
IS U. L. J. 893; I SI. L. T. 133; Oopaftf" Sf^ir t. 
Kunhon Uonon, 30 M. 300; 17 U. 1. J. 169; 2 U. L. T. 
lOi, followed. 

A promiae to renew cotiUified in a leaee*deed, 
ceanot bo (ranted se a promUe not to eject on the 
expiry of the term. 

Second appeal agaioat the decree of the 
Court of the {Subordinate Judge of 
Knmbakonam, in Appeal Suit No. 471 of 


1913, preferred against that of the Court 
of the District blunsif of Valanoiman 
at Kiiml>akonam, in Original Suit No. 40 
of 1012. 

Mr./*. A. Oovind<trnfffiavfi At'iffir, forth© 
Appellant. 

Mr. V. Hamaiamt Aiyaugtii-, for the Re* 
.spondent. 

JUDGUKMT. — Aasumiiig (without deckl* 
ing) that theie is in this case a covenant 
by the lessor to renew which is legsilly 
enforceable agninet him in a suit for 
specific perFcrmance, such n coveimiit canh"! 
be pleaded in luir to n anil for po.saession 
brought hy the lessor ini the expiry of tho 
term menlhmed in the lcase*deed. Cxhihil 

£. [Bee Aclmfua Xiimbmiri y. A'oviea 
Nefr (I); Kurri V40ranJ(Ii v, Kurti i^epi* 
reA^ii (2) and Oopatau Nai'r v. /TNnAou 
iimen (3).] The covsnant in Exhibit K, if 
enforceable against Ithe lessor, would no 
doubt be a contract on his part to accept 
a registered renewal deed fur rent for 
ten years on the same terms of Exhibit I, 
but auch a contract does not contain n 
promise by the lessor not to eject 
the lessee on the expiry of the term 
even though the lessee did not execute 
the new runt deed on the expiry of tho first 
term. 

The lower Appeltate Court’s deerso is 
reversed and that of the District Mu ns if 
restored with costs here and in the lower 
Appellate Court on the defendant. 

ApptoJ nUwrtAt, Decree reverted. 

(0 I3U. L.J.2I7. 

29 tf. 836; le if. L. J. 395; I M. L. T. U3. 

(31 30 M. 300: 17 tf. 1. 3. 189; 3 M. L. T. l$l. 


ALLAHABAD HIGH COURT. 
Sbcokd Civil AesBAL No 1402 or 1914. 
November 29 , 1915 . 

Prersni:— Justice Sir P. C. Banerji, Xt., and 
Mr. Jastice Walsh. 

BAR ATI LAL — DsreXDaNT^ArrtLLAyr 

eertNt 

SALIR RAM^PtAiMrirr — Retro.xoeNT. 

Irootfer ef Propi'r/t Aer (IT of •ItHiJ.f. 0— 
^airSment —fteemiuitorf rightt^Srlflroirn* dhpriteA 

cfsiM. 



J20 


INDIAK CASES. 


[1515 


ONANAJlBAt. AMMAf, V. Vee^4^AMl CUKTTT. 


1 


Ml" tOiML'sa Lai <li^<l (tf pcrtaid 

in IM..I la« «lriiiif|»t< r-in-L'iw got |•nf»c»«»nn >e. 


Ik* <•( lift* iinu^ttHroM-law, «>nc Banci 1^1 

i)» :kM For nnUatiou of names on tbr 

HIM I that Lo ui*?> I lie heir of Lai. This 

o|»^>ll<'aiM'ii \\:i« o]>|M'«M<l l»r MeliAki Dvi <lauf;h(er of 
Ul«iii.'va l.nl. ’I'lie <li»]>ute re».iilte<l »n elocution of 
h ij« Miiitii'iii b\ \Nliirh Bninti Lnl for a coBsUIrration 
« I lU o.u.O unit on iTcci|K uf certain imn»ovcsblo 
|<ropi rty, mIiuikU'imuI Im< entire I'lnim to the property 
rc<'<«i^ni/iou* ilolion Dei lo Le oUmIuio 

«>w iu'r‘>f It* 

tl-f'K llin' (III* imn^nrtinn was not n sals of (ho 
reversionary rislits of Bnraii Lsl, bnl was a soitlrment 
<'f ilispiitetl I’loims nntk wsi not >01(1 uhJer Motion 0 
of the Tmn»fvr of Proiwrty Act. 

S^'^ond nppaul from a decree of the 
District Judge of Shahjabenpur, dated (he 
2lHt SeptetiiuLT 19 1 4. 

ThoHon'HcDr. TeJ Buhntfur Saprn^ for 
the Appellant. 

TheHon'ble Mr, Prataii nnd Mr. 

if a rat Cltniftra Ckouulhrt/t fur the Kespoiident. 


JUDGMENT. ~This appeal arisea out of 
a suit in which the p In intitT* respondent 
clnimed p^sseMion of a hooM purchased 
by him from tiv^i persons, nnmely, ifutummat 
Sliamn nml Khuimi Iml. He purchaecd 
half the house from Shaino and 

the other half from Khumii Lai on different 
dates. Thei*e in no dispute in thU appeal in 
respect to (he half share porchao^ from 
.Vnmmnmf Shnmo. Ae regards the half 
shaio purchased from Khunnt Lai the 
farts are these: — The share in qaeetioo 
belonged toBhagga Lai andafterhiedeath. waa 
apparently in the possession of hia daughter* 
indaw, the widow of a predeceased son. Upon 
her death, the appellant Darati Lai made 
an application in the Revenue Coort 
for the entry of hia name as (he heir 
of Uhagga Lai and the owner of his property. 
Thia application was resisted by Bft'ftimptaJ 
Mohan Dei, the daughter of Rhagga Lai, 
who asserted that her father waa separate 
and that she was entitled to succeed to 
the property. The dispute resulted in the 
executinn of n -docuTuent on the 24th of 
May 1911 by BaratfLal which purported 
to bo a deed of relioquishment. By that 
document, Bamti. Luh. for a consideration 
of Re. 5,000 and on receipt of certain 
immoveable property, abandoned all his 
claim to the estate of Fhagga La| and 
recognised the title of Muiammat Mohan 
Dei ae abaolute owner. 3/weawmo( Mohan 
Dei hetng dead, the property passed to her 


hoeband Kbonni Lai who sold it to the 
plaintiff. Baraii LaTa contention waa 
that the transaction of tbs 24th of May 
1911 was a sale by him of hia reversioDary 
rights and waa, therefore, invalid under 
the proviaiona of section 6 of the Transfer 
of Property Act. This contention found 
favour in the Court of first inatance. but 
was overruled by the lower Appellate Court 
whieh decreed the claim of the plaintiff. 
In our opinion, the decision of the lower 
Appellate Court is correct. The learned 
Judge held that the transaction of the 
24th of May 1911 was in fact and 
substance a settlement of disputed claime. 
IVe agree with this view. There was a 
claim put forward by Bsrsti Lai to the 
property of Bhagga Lai aa the person 
entitled to it upon the death of Bhagga 
Lai's daoghter'iri'law. That claim waa 
denied by IfttsoMimot Mohan Dei. One 
approached the other and upon 
of conaideration from Miwemmuf 
Dei, Bamti Lai abandoned bla claim 
properly. Thia was not a mere 
of reversionary rights within the 


party 
receipt 
Mohan 
to the 
transfer 


meaniog of section 6 of the Transfer of 
Property Act- The case is very similar to 
that of IfeArtmmod Hn^hmat AU v. fTon is 
n). In Ibis view, the appeal mnsf 
fail, and it is unnecessary to consider the 
question of estoppel which was argued 
with great ability on behalf of the appellant. 
We dta miss the appeal with costa including 
fees on the higher scale, 


/i\ Mr 1 ^ dppeul ditmt'istd. 

(I) *7 Iml. Csi. 701: Id A, U J. UO. 


MADRAS HtGH COURT. 
Sacoxp CirjL AcrgAL No. 2613 or 191$. 
October 25, 1915. 

/ reseat;— 5fp. Justice Sadasiva Aiyarand 
Mr. Justice Napier. 
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aHAHAUDiL AVUiL V. TSEItA$iMi CnCTTT. 

D«er««*holdon and piirohAMr* m Coart aoetion 
abould not be doprircd of their leiriiimato rigid • 
ou bnro toohniealiciefl when the merits are etenrl.e in 
their favour, [p. 922, col. 2.] 

OsNcrof dfoiincri’ c/ fJie SCaj JUtut-bhHnpn v. JfnA«. 
mjoh Commar Rainofuf fiittgb. 14 M, I. A. 605 at p. 
61 2i 1? W. K. (P. C.) 459: 10 B. C. R. 204; 2 Rath l\ 
C. J 575: 3 Sar. P. C /. Il7: «0 K R. 912. follon wl. 

A cJeeree.hoUler maj select, from acnonc ^•veral 
rival claimants to the estate of his ju«hrment.*U*l)Coe. 
nnf ono whom bo balieves Uonestlj to have rhe la'it 
pniwi fafit title as level represenlariee ami that 
raprescBtalioo, in tlia absence of fraii«l or collu^iioi. 
will bo safficient to validato snies lieltl in •sevutUin 
and to con voj the title of tha deceased judgment. 
dabCor tUroagh aach solas, [p. 925. col. 1.1 
Xdimppoo ^riwi Ktirnn v, VtintamJiatH. d I ml. Cas. 

737; 6 U. L. T. 190: 19 it t. J. 051; R3 M. 73; K>fli 

Cfutran ffalh V. SHkhitila Sfttinri De4<. SO Iml. Cas. 

824: 20 C. W. N. 5S: 22 C. U. J. 272, <1iiiiiirul»lu-<l. 

Tho term “Icgnl represent at iru'* in sevtnm 2. 
olausa (1])i of the Code of Civil Procedure, ROR, 
Includos aop person wlio intermeddles with cbe estate 
of tho dacaan^d and the fact that lids dcRaltMMi is 
nut found In the old Code does not make it anj tha 
]P8B applicable, boaud as it ia on soand legal pHn. 
oiplos. [p. 9^, ^o1 1 } 

fbimosotrmi ChtUi^r t. OppiVoMaa* Cktili, 4 tml 
Cm. 1059; tl U. L. T. 269; J9 U. U i. 67 U 32 U. A, 
followed. 

Sira 6h<T(pi<iin V. Pnfaai iVidreC^r, 4 U. 401, 
dissented from. 

IVlierc, therefore, the widow of a deceased testator 
was wrongly im pleaded in a suit for the jwcorery M 
luonoy dno from him. ond a decree having been ob. 
tainod against l:cr, tha pr'i|H'r(y, which un«ler the 
terms '»f the Will b«li>ngCil 1o some rnie else, «as sold 
in exocation and purchased by a thinl intrly nnil a suit 
was aubaee|ucntly brought by lUo U'gaice to recover 
tbo property bequeathed to him: 

H«id. that the sale could not he set aside oierely 
on the ground that the legatee was not a iwrty to the 
<locrco olMained by the creditor. Cp. 92.1, col ].} 

Second appeal aga*nft tha docroa of tlio 
Coart of tha SabordinaU Jodge of Mayava* 
ram, lo Appaa) Sait No. S22 of 1912, pra* 
forred agaiost that of tha Coart of th# 
Diatrict Mannif of Tirovalor, jo Original 

Sait No. dll of 1911. 

Mr. 0. S. Ramathantla Aiyar, for tho 
Appallant. 

Hr. T. V. Huthukrithna Ai'i/ar, for tha 
Boapondenls. 

JUDGMENT. 

SAPiSKfA Ams, J.— Tba plain tiS U tba 
appalUkot. Har paternal ancle Narayana- 
sawmi f'hettydied in March 1899 leavinga 
Will dated May *598. Uuder (he ternw of 
that Will, (be plaint Undo (11 and odd acm) 
were given to the plaintiff and to tbo 
plaintiflZa motbeii ((bo 2nd defondnui) The 
plaintiff woe to take 4 acm Ifd cento abaol&t^ 


ly and (ha 2nd defendant to take the 
remain i tig B acres 1.5 cents for life with 
reverokin to the plaintiff. Narayanasawmi 
Cbetlj also left a widow, tbeSrd defcndanii (o 
whom other properties were left by hia 
Will. He owed money at hio death to one 
D. M. Mnrakayar. That creditor, not 
knowing the esistenco of the Will and 
having (o bring his soil for the debt before 
it was barred, bled Cause Suit No. 

1008 of 181^9 soon after the death of 
Narayanasa wmy Chatty treating hia widow 
(3rd defendant) and hio illegitimate son 
ao the heirs ano legal repreaentatives of 
KaiiiyanaMiwiny Chetty. lie also found that 
the Si'd defendant was in posseasion of the 
plaint land item No. 2 (7 acres and 74 cents). 
Ha obtained a decree and in eaocutinn 
brought item No. 2 to sale and at that sale, 
the 5th defendant bacame the porchaaer in 
i90i and ttblained poskcraion as auch Court 
auctinn.purcbaaer in July ;0C>1 ejecting (be 
3rd defendant. 

Tha eaecntor mentioned in the Will (of 
Karayanasawnii Chetty) who ie the 1s( 
defendant in this Auit, took no steps till 
1903 to adminiKler the Will or to get pusses* 
(ion of Narayan^awmy Chetty'a properties 
as eiecalor. The plaintiff has bro.>ght this 
spit as a legatee under the Will of Nara- 
yanasawmy Chatty to recover 4 acres .36 
cents oot of the plaint 11 acres I cent, and 
her contention is tliat the decree obtained 
by (he Marakayar creditor against the 
estate of Narayaiiaaswmi Chetty in a 
suit to which neither the plaintiff nor the 
•xecatof (1st defendant) wae made a 
party defendant, was not bindingon her 
or the estate and that tlie sale pro- 
ceedingK held in eiecution of that decree 
eoDveyed no title to the purchaser (5th 
defendant). 

It is unnecevsary to consider the plaintiff's 
claim to plaint item l.as her dispute with 
the 4th defendant m respect of that item 
wee abaodoned (by a compromise) in the 
Court of first instance. Both the lower 
Coorta dLxmiased the salt as against tba 
5th defendant and tlie plaint item No. 2 
in his pcsseosion, on the ground that 
tbe decree of 1899 obtained by the creditor 
•gainst the 3rd defendant (and Hgainat the 
(«atat«<r's illegitiinate son) and the execotion 
proceedings in that suit weie binding 
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OQ the estate of the deceased and| 
therefore, OD the pl&intiff end on the lai 
defendant. 

Mr. < 1 . Remaebandra Aijar contended 
on the authority of Kuh'oppnn S^rvnt Karan 
V. (1) that where a wrong 

person was impleaded as leml re- 
presentative of a deeeesed debtor in 
a soit broueht after the death of the debtor, 
execution could not validly lasoe against 
the properties which had vested in the 
proper legal representative and that the 
proper legal representatives in this case as 
regard* the plaint item No. *2 were the 
legatee* nnder the Will, namely, the plaint i(T 
and the 2iid defendant. At le.isl. that wn* 
how I undsratood the learned Vakirs argu- 
ment at the cocamencemeiit of this case. 
However, during the course of the argument, 
section 4 of the Probate and Administration 
Act came under discussion, that section 
slating that the ''executtr of a deceased 
person ie hi* legal repre*entafive for all 
purposes, and all the property of the 
deceaeed person veets in him a* each.*' 51r. 
G. 8. Ram act land ra Aiyar thereupon argued 
that as the executor. 1st defendant, was 
nut made a party to the Small Cease Suit 
of 1800, the execution taken nut against 
the plaint properties conveyed no title to 
itie purchaser. 

It is unnecessary fur rae to express a final 
opinion on the (|uestion decided in KafinppoH 
Sarvai Karan v. Vaniarniuln (1). Whet 
wan decided in that case, was that the true 
legal representative cannot, after the 
decree. Im broagbt on the record far iht 
purpot$ of eMcution aod that the deceased 
debtor's property in hit Aonde, caunot be 
attached end sold in that same suit. In 
Kaft Ckaran Nath v. Snkkarta 6'uadorj.’ i>e5j' 
(2), Mookerjee. J.. decided a similar case to 
that in JTtfhapprtn Strrai Karan y. VaiylcrajHtH 
(1) OQ similar reasons and held that the 
Mined y for the decree-holder who had 
obtained a decree agaiost the wrong legal 
representative is either to have the decree 
vacated, the snit restored'* and the proper 
legal representative brought on the record 


(1) $ Ina.Ose. 7W| 85 M- 75;« M. u T. larx ip j| 

ti. J. dSI* 

. («) so lad. Cm. S24; 82 C. L. A 272$ « C. tV M 


aod a new decree made against him 'or to 
institote a suit on the judgment and tc 
oblain a decree tbereon againat'’ the true 
legal representative and then to execute 
the new decre* against the property which 
had vested in the frne legal representative. 
As regaixls these two cases, it seem* to 
me with the greatest respect that they do 
not give sufficient weight to the observations 
of their Lordships of the Privy Council in 
several cases, that decree* holders and pur- 
chasers in Court auetJoh, should not be 
deprivefl nf their legitimate rights on bare 
teohnirnlifies ivhoro the merits are clearly 
in tlicir fa sour, (n ft'Urnif M'iH’if/er of fUr 
R‘fj Dnrfifff*iaa V. f'fOioar Ihonaptit 

tf/xp/d (3), their Lordships said: “These pro 
readings certainly illustrate wlmt was said 
by Mr. Doyne and what has been often 
stated before, that the difficulties of a 
litigant in India Wgin when he has obtained 
a decree,'' In that case, A obtained a 
decree against ^'s widow, if having died 
pending the suit. The interest of the widow 
was sold in execution. The contention of 
thg respondent was that the widow did not 
represent the estate as the deceased debtor 
had left a son, Their Lordships, however, 
held that the estate itself, that is, the 
right of the deceased debtor in the pro* 
party wae properly sol J as that was 
intended to be sold and the proceedings 
had all been conducted 6o>ia title, Mr. G. S. 
Kamchandra Aiyar, however, distingoished 
^le present case and the case of KaU’appan 
^rv^t KaroH v. 1Wnro>lN (1), from the 
I nvy Council case and other similar cases 
on the ground that where the debtor’s 
wrong representative was sued in tht firtt 
intianet (and was not brought in as a legal 
representative owing to the debtor’s dying 
during the pendency of the suit), the sale 
of the deceased debtor’s property in execc- 
tion will not pass the debtor's interests. 
As t said l»e fore, KaJiappan Strvai Karan v. 
jonlorujulu (|) decided only that execu- 
tion pnxjeeding*. if objected to by the Hgbt 
representative who had not been made a 
party to the suit before decree, should be 
dismis^ and not that if the wrong repre- 
sentative had been iona ^<fe added or sued 


10^2 I* p* n w. r. (p. c.) 469: 
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and a decree had been obtained and tbo 
property of the <le:eaxed had Iieen bmn^Iit 
to sale, the sale itaelf wna in valid end 
could not httect the estate of the deceased. 
In that same volome a case Ramusmemf 
Cf>Mory. 0pp/7rtwa«/ Ch^iH (4), is reported 
which was argned by eminent Vakils on 
both sides and it was held therein that a 
decreediolder may select from nmong sevein) 
rival claimant* to the estate of his judij* 
me nt* debtor, any one whom he Itelieves 
honestly to Imve the beat pnwni /Wr> tiile 
as legal representative and that that repre- 
sentation in the absence of fmnd or 
collusion will be an the lent to vali<late sales 
held in exei^ition and to convey the lUle of 
the deceased judgment 'debtor (hiMiigh anch 
sales. The broad principle of the decishtn 
in that case clearly seems to me to apply to 
the present case. 

I wonld further remark that under the 
dednitiou of **legal representative*' in ihe 
new Civil Procedure Co<1e of the 

3rd defendant might W pinperly (reiite<l 
till 1901 as the proper legal represenlr- 
tive of her huxliend Xarnyanasawray Chetty 
so far as the plaint item Xo. '2 is omceriKHl 
and could be sued as such legal repre- 
tative so as to obtain a valid decree against 
her in order to make item Xo. 2 validly 
liable for the sstiafoction of the decree* 
debt. Section 2, clause 11, Civil Procc<lare 
Code says that ‘'legalrcprrsenta tive'* includes 
any person who intermeddles with the estate 
of the deceased. Taking it that the 1st 
defenda* t was also a proper legal repre* 
sentative as the person in whom the estate 
legally vested, the 3rd defendant who was 
in possession of item Xo. 2 and, therefore, 
intermeddled with the estate, can likewise 
be treated as the “legal reprc.xentalive'* 
of Nsrayana«awmi Chetty till >^he lost 
posseMioii of item No. 2 in conse»inence 
of the delivery proceedings in lith defend- 
ant's favour. No dnnht, the defirntion of 
legal representative" in the Act of lOOo 
was not found in the old Civil Procodore 
Code. Bat it seems to me that the defim- 
tion is based on sound legal priikciples 
which were appplicable even before the new 
Code was enacted. As reganl the ease in 
Siva Bhagiam v. Palani (•*.) 

(4) 4lad.Ca«. i(eO;33 5l.e; 6 U. T,. T. 209; 10 
». L. J.e71. 

(6) 4U.401, 


was donbtless held in that case that a 
person who was in posse.ssion of the 
deceased's estate and who was .<ued as 
hi' legal representative, could not validly 
represent the estate so as to p.iss a valid 
title |4> the Court anctiori*puichnsei' who 
purchased the pixipoHy in her hands in 
execution of the decree pa«»c<l s gainst her 
as such legal ropresentntive. With the 
greatest re.<pect, I di'>«ent from that 
ndiijg and 1 think it mu.st he taken 
as impliedly ovennled hy the dectMion 

in V. O/ip-'louioni C/ft’Itu 

(4). 

In the result, I wmild dUmiss the second 
uppeal with costs. 

XseiEa, J.^1 agieo. 'I'his case seems 
in me to lie covered hy the decision 
ill tfrufmf the lf>*J J)hnr- 

Lit>*i40it V. R-inUt/iNf 

(31, it Wing asi.it ogninst the c^tatc of thri 
decca'^cd. 


MAriRA.S 11 1 OH roi'RT. 

0Ri«<rKAi. $tpc Arruv No. 11^ ok 10l4. 
November Id, 131.*). 

PrtifHt.—^\r John IVnllis, Kr , Chief Justice, 
and Mr. Justice Seshagiri Aiyav. 

\\ MURCGKSA CHKTTl^DEfSNOAXT— 
Am' I. LA XT 
ivrsas 

P. ARUMt'GA CIIRTTI ako akothks — 

P LA t NTi r rs— R i: s rox as nt.'< . 

WiyA ftufn IWV2, r, I7, mfHrr n/— 

In* •inettfi irncfcp 

■rAcN fn W 

Rule IT of lh« MaHrsx High Cvurt Fee nnh*" 1002, 
whicU ilisc M hca the cc»t» 'if an hiierlocufory 

onW arc not fMit) aUi^ron'Cilings in the suit or mnMer 
mar be olaTcil or »cr a»i<lc, «s a liiglily |H*iial one sihI 
rhMhl I"- Mrkily pursued. An mhUt uniliH* llinl rnlo 
enn • t'c iua<lc im a eimimons in Chnnilici'S or on 
llio hi'orinr of an appliculjon In* llic party hi ilcfiiiilt 
an«l niU at llw final bitirine. *p. 924. col*. 1 \ 2 ,] 
T-uc.-fl V. (iHTol W. S. »)h •« 

P'icitr'iM, J/arQMr V. TWjrfor, liaH?) H’i CIl. I). 27f; 
M L. J. Cb- Trtj 27 U T. AfiS .35 W. R, 520, foilowc<I. 

Appe-al from tbo judgment of tho Hun’ble 
Mr. Justice Bake well, doted the 5 th Xovem* 
ber lOU. in the Ortlinary Original Civil 
JaHsdictiou of the High Court, in Civil 
Suit No. 49 of 19U. 

KACT^*. One Mnrnge.sa Chetty brought 

suit for pattifioii of moveable aud 
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immoveable propertied beloniring to himnelf 
and bid brother, and another auit was 6 led 
by the brother for ejectment of llnrsgeaa 
Chetty Nvho had ocoopied a portion of the 
family property. When the salts came on 
for hearing before Mr. Jastice Bake well, 
Hi^ Lordship ruled that the issues 
did not cover the whole case, and 
directed additional issues to be framed on 
payment . of costs incurred npdo-date. The 
costs were not paid, and at ths hnal hear* 
ing, His Lordship directed the addilional 
issoes to be struck oot, and decreed the suit 
for the plaintiff. Defendant appealed against 
that decree. 

Mr, y. Sivtiprahisa }(uiInU\ir, for the Ap- 
pellant. 

Mr. T. Ethira)<t Uudalitir, for the Respond* 
ente. 


JUDGMKNT.— The defendant in tlii» 
case applied for fresh issues which were 
granted on teri&s of paying the costs 
incurred up*to*date. The defendant did not 
pay them, and the learned Judge, when 
the case wee set down for Qnal disposal, 
first struck out the additional iaaoes on 2trd 
October 1914, and afterwards on 5<h 
November 1914 set aside the written state* 
ment of the defendant under rule 17 of the 
High Court Pee Rules 1902 for nori«payment 
of the costs above referred to and dccide<l 
the case ex p'xr/e on the plaintiffs' evidence. 
Under rale 1? of the High Court Pea 
Rules 1902, when the costs of an inter* 
locatory order are not paid, the other side 
may apply by summons in Chambers or 
on the hearing of any application by the 
party in default that all or any proce^ings 
in the sait or matter may be stayed or set 
aside, or that any aubse^uant steps taken 
by the party ordered to pay such costs, 
may bssetasids for irregularity, and the 
Court may thereupon make such order as it 
thinks tit. 

On appeal, it was argued before q% that 
aesoming the learned Judge was empowered 


visions of this rule are highly penal, Tufvtro/i 
V. Grant (1), Tteyerw v. Grant (2) and 
should, therefore, be strictly porsned. 
In In re ITiVkinm, Mamny v. Taylor 
(3), Cotton, L. J., observed that the 
prvtice was to iaa»k6 orders of this kind 
on application properly made but not at the 
hearing, and l/indley. L, J.. agreed that 
Kekew'ich, J., was wrong in ordering a 
stay for non-payment of costs at the 
hearing. The same principle applies to 
orders agaitisi the defendant for non- 
payment of costs and l>oth are governed 
by the same rule. In these ciroumstances, 
we most set aside the decree and orders of 
the learned Judge and remand the case 
fur disposal according to law. Costs 
of this appeal will abide the resalt. 

. 1 ) ( m, 

(2) (lg?5) W. .V 2!fi. 


MADRAS HIGH COURT. 

Lsttshs RATfc^T Ai'pbal No. Id or 1913. 

Sepiemher 0, 1915. 

PrfHHi : — Mr Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

RAMAKKUHN. PILLAI— PutMTirr— 
Arrr i.lant 

vertU4 

ML'THL-PERUMAL PIOLAI i«t. otasr,- 

ResPONoms. 

B ««s»se iff^rntfrprttoUon 

Vi - f i-ighf, (Talim 

.Hit 49. ffffft of-Ptintid 
Hof memomndum of appeol 

—App^t, tfhftkfr tim^.bQrroJ, 

v/rr., ciJrw lbs 


' •• %4rr*, uiueca to* 

JoshepfhT — Jho rule maWng salUority 


ir I « in tbr Stsiulr. [p. 926. eol. 2.T 

15 M 22 lud. Cs.. 5761 

I V w 219; 20 U. L. J. 

2i7i I L W, 1,2 (p. D.) .fallowed. 

rcr {iO'Uura Aipor. J.^TJis 
n»sde in section 137 


expresaieu '‘roles 
^ . of tfic Ciril Proosdure Code 

and Tsiidly made, in other 

WAnu .>:.V .. . •' 


to strike out the additional issaes and set wor2a m.de 

aside the written^statement for non-pa^^en! Cp^e. tS. I ] ^ by th. proper aathority. 

parportin^f to be msde 
oni^r the Cod. were beyond the powere giren 

H bec<«e\aUd by Veseoa rfthe 

fact (liM if tW h&.i ^ 


of tbs costs of 
according to th 
such an order could only 
sammoos in Chambers or 
of an appHoation by the 


an interlocutf.ry order 
provisions of the rule 
be nmde on a 
on the Jiearing 

and not at the final he^ d^fanlt 


•ng. The pro- 


had beep n,a,|e nador the aew Code 
they woeM be v.M, [p.0». eel. i.l 

lo Rule* of Practice eeeoe 

c e»wci by implicttlioa thet the preduotiofi of a 
pri eq copy along with tb. DieiDCraDdDoi of appeal 
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}g coppulsory where the length of the jadgaciit or 
order e««di 700 words, end is «>*«• CP* «25, 

J— (I) Ru1« 40 of the Civil Roles of 
Prootico does ool hare tUo effect of nieking the pro- 
eoBtetion of » printed eo* j of » jodgmeot <^pobory 
when ic is orer *00 w<ird». [p, »«, coL 8. J 
(B) Filing a certified copy of a judgmeot with the 
mernoraodom of oppool, ie o ruficieot. complUnce 
with Order XL f. mle I of the CInl Proccdiut. Co.V 
awl is not fopbidden by the Civil Rules of I'mviK'c. 

fp. 0«7, col. 1 3 , . , « w 

Where, therefore, an tppeel ispcvseutcil wMhm ihc 
iwriod of Umitatioti end a crrrlKetl copy of tlw judg- 
ment appenled agnloet ie tilr.l sloag with the n.i'a^o- 
mndaiD of appeal bu» a prlotrd copy of the jodgoioii 
I* filed out of lime, the aproal >s uot imu -barred, 
[p. 9M, col. 8; p. 087, col. I J 

Appeal, ander claoM 1* Letters Pa» 

tent, againat the judgraeTit of tha Hon’bU 
Mr. JuaticeSankarflo Kair. in Secorrd Appeal 
No. 863 of 1912, preferred againat the 
decree of the Dietnct Cooffc of Tinnevelly, 
in Appeal 8n it No.— of 1911 (OHginaJ Sait 
No. of 1911, on the file of the Court 
of the Additional Diatrict Munsif of Tinne- 

FACTS. The appellant brought a en it for 

pcdemptiotj of a mortgage against the mort. 
gagors. The anifc was dismissed on the 
ground that some other persons interested 
in the mortgaged properties were not made 
partiea to the suit. An appeal to the Dis- 
trict Court of Tinnevellv was dismissed oo 
the ground that the appellant had not pro- 
duced a printed copy of the judgment as 
reauired by rule 49. Madras High Diurt 
Civil Rules of Practice, the District Judge 
declining to esc use the d4ay under s«lion 
6 of the Limitation Act. The plaintiff ap. 
pealed to the High Court and Mr. Justice 
Sankaran Nair, in diamiMing the appej . 
held that the District Judge waa right. 
Against that decree, the plaintiff presented 

this Lellers Patent Appeal- .... 

Messrs. N. C. rijavaragAai-ncAnr* and A. 
Srimvaioekari. for Mr. C. 7 cakuf«Aunar, 
for the Appellant. 

Mr. if. P. £hvado9<* for the Respondents- 
JUDGMENT. 

SaossIva Aita;:. J._0nder tU old Ci^ 
Procedure Code, aectiou 65if, the High Court 
had power to make rules to regnlate the 
procedure in the mufns-sil Courta » 

far as such rules were consistent with that 
Code. Section &41 of the old Code made it 
compulsory on the appellant to produce a 


copy of the decree and a copy of the 
judgment (the latter unless dispensed 
with by the Appellate Tourt) along 
with the memoranda IS of appeal. I 
am inclined to hold that it is nut consist- 
ent with that section to make any rule 
imposing a farther obligation on the appel- 
lant that the copy which he prcKinces, shoo Id 
be a printed copy. In Mntturai Piffai v. 
.VafAii Chef*^ (1), a Full liench of this 
Court held timt where a rule abridges a 
sohaUntive right granted by thd StaiutSi 
such ■ rule is uftr<t vir^s, unle.ss the Stntute 
itself empowers the rule* ms king authority 
to alter the provisioiH in the Statute. In 
that case, the substantive right in question 
wat a right have a trial by a Full 
Dench of the Presidency Small Cause Court. 
The right to appeal, which is the right in 
question in the present case, is clearly no 
less a substantivo right. 

Rule 49 of the Civil Rules of Practice 
was passed in pursuance of the powers given 
to the High Court by the old Civil Pro- 
cedure Code. Though that rule does not 
expressly state that the produciiyn of a 
printed copy with the memorandum of sp* 
p«al it compulsory whero the judgment of 
the lower Court is uiore than 700 words 
in length, the sentenre occurring therein 
that "in cases where the length of the 
judgment or order does not exceed 700 
words, the production of a printed copy is 
not compulsory." seems to me to enact by 
an implication that ancli prodortiun rV com- 
pulsory in the case of a judgment or order 
exceeding 700 wor<ls. 

Taking it then that rule 49. when it 
was passed, was nitre we have to con- 
sider the effect of section lo7 of the prs- 
sent Civil Procedure Code which enacte, 
among other things, that rules made under 
the former Code of Civil Procedure shall, 
eo far as they are consistent with the pre- 
Mut Code of 1908, have the same force and 
effect as if they had been made under the 
present Code. Under the new Code, the 
Mwer of the Higb Court to make rules is 
^verned by sections 192 and 128. The 
difference between ibe old section 652 and 
the uew sections 122 and 12B, so fnr as 

<n 82 liHl. Ca*. n.k I L. w. 178; 15 U. L. T. 156; 
(ldW> M. W* K. Sift 86 M. L. J. 287 tP. B ). 
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thU i)ue*>tioi) U coucvrue^l, is thkt xrtiilp 
umler section 1>52, the rnW< Kad to lie cou' 
siMent with aJ/ the provUions of the ohl 
Code, the iieiv lectio ma 1:2;^ and 1;^ empower 
th<> High Court to annal. alter or add to 
all or any of the rule< framed in the First 
Schedule attncdiecl to the new Code. Section 
54l of the old Code rplnting t«> the pre- 
.mentation of the appeal com'< ponds to Urder 
XLl, rule 1, in the First Schedule of the 
new Code ami hence the provixiou in Urtlor 
XLl, vole 1, ubout pruilocinir n copy of 
the judffioent mii;ht (accordintr to xei’tiojiH 
12'i luid )•$) he validly changed liy a Mile 
of the High Court reiiuiriiig a printed copy 
instead of an ordinary certitie^l copy. Thos 
rule 42 of the Civil Kules of Prarti if 
it can be treated by virtue of section lu7 to 
he a rule passed under the new Code, would 
be u valid rule. Dot does aectiun lo7 continue 
the rules passed under the repealed enact* 
mold, wen though thoae rules were beyond 
thi* powers given to the High Court by (he 
re pea lei I on art men tr In other words, are 
the rides, purporting to W framed under 
the old Code but beyond the poners given 
thereby. >vithiu the Tueaning of the expres. 
sion ‘rules made nndev niiy C^nle of Civil 
ProcedniV uecurriiig in Mclioii lo7 of the 
new CudeV Docs not the word *tuade' mean 
“validly made"?' In r^fervncf «at/-r Stuuip 
Acfi Diilfiet ,>f TifftHlUr 

< 2 ;, the converse pro^ic.Hil ivn wun upheld, 
namely, that rules made under the old 
Civil Procedure Code, though incoic 
sisteiit with an order of (he new Civil 
Procedure Code* i*eRi:iine<l in force until 
new rules were framed uinler the new Civil 
Procedure Code. J<ut I do not think thnt 
that ruling helps us much in the decision 
of the <1 nest ion whether rules which wei‘e 
invaliJly framed under (he old Code become 
valid if consistent with the new Code. I 
am inclined to hold that rules which, though 
purporting to lie made under the old Code 
were beyond the powers given by the olj 
Code* do not become valid by rtnium of (he 
fact that, if they had been made under (he 
uew Code, they would be valid. I think the 
expression rules made’ in section 1^7 most 
mean roles properly aod vtilidly made 
other woids, made with juria<lictioi. by (l.e 
proper authority. * 

M. L. 


In the icsiilt and for the reasons above 
given I wruihl allow the appeal and direct 
the Misfrict Judge to hear the appeal 
pprfviTed ti* his Coart, the appeal having 
been prop**rly presented within the limita- 
ti<»ii perns! iiUng with a certifie<l copy of 
the jmltfuioi.tof the Court of first instance, 
though that ropy was not a printed copy. 
Co^ts liitlivrto will abide. 

N.ihm*. J. — The District Judge has 
diMiM'o.cd this appeal, hulding that it 
is out of time and declining to extend 
the pvriuil under section b of the 
Limitation Act- It is common ground that 
if the manuscript copy of the judgment of 
the lower Court supplied by the Court and 
certified as correct and Hied in the Appel- 
late Court can be n*ed, the appeal would 
be in time. The District Judge has held 
that the judgment lieing <.ver 700 words 
aiMi not Uing printed, it cannot be used, as 
iU use is forbidden by (he Civil Rules of 
mcl.ee. ivo:,. rule 41*, and this view is 
upheld by the learned Judge of (his Coort 
befui^ whom (ho ^mmd appeal came on for 
henring under Orvler XLI, rule 11 The 
appeal is hied under Ortler XLI, role 1, 

which lecjuires that the rnemorandura shall 
N* accompanied by n copy of the decree and 
( unices dis|>eiised with hy (he Court) of tbs 
juilguii-nt 01 , wJmcI, it is founded. If I 
thought (Imi rule 411 of tho Civil Rules of 
IrartHe had fi,^ contended for. I 

shnuhl tiouk it neesM^ary to consider 
whether so long as Order A LI (1) remains 
"• *ts piwnt form, (he rule was not 
Uffm nrr.; but I am of opinion that the 
rule has not that effect. It in true that 
he rule suy^ i„ cases where the length of 

J.*dgn,ent d,>e. not exceed 7C0 words, 
the pr^uction of a printed copy is not 

^uipu oory Ti.o word “prod need’' is not 

arui the Code in this connection 

du^l fnr the purpose of an appeal, the 

P j * make clear whether the 

pnduc'dun .-efers to the work of the copying 

stm the appellant. 

^hat only a Rioted 
^ *he niemorandum of 

« a direction to 
f*«i department and there is do 

^ inteudmg appellaot to 

•^PPly speoially for a copy for appeal par- 
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poses or lorbids him to use a copy obUined 
for perosnl for his nppeal. Such a rule 
woold properly appear m rules for procedure 
on appeul. nut (iTnoni? rule^ f'>r copies **i 
)*ecords. Jt m'^y be thnl the Court 
refuse to taUe up an nppcsii nulil th« 
appellant supplied it with a pniileil copy 
(1 express no detiuite opinion on that poinO. 
but I am aatistied that lilinff :» certilletl copy 
with the memorandum is a cuniplisiicc with 
Order XLI (1) and is not furbuMcn by the 
Civil Rules of I'mctice. I would, thereto^, 
allow this appeal and direct the District 
Jadge to take (he case on his Hlc under 
Order XLI. rule 9. 

.|pp<«rf 


MADRAS HIGH COURT. 

Ctva Ai'rxiL Xo. 90 of 1011. 

August 11, liliy 

r»\wd:-Mr. JuHticB Sadrtsiva Aiyar and 
.Mr. .Tu$>tice Tynbji. 

HUSSAIN SAIU AxoOtuesx-UtrtsuAXT# 
XV. 9 ro 12 — ArrKUUA rs 

rtnni 

HASS AN SAID asu orute — PLAisrirr 

AMI* DsvXXDlNIi Nos. 2 TO S, li. Id, 

TO 52 AXP ruE u.oAi. KcratsaXTAfiVKjs or 

IlBVKKyANr No. tf--Ra*»roMpKMt*. 

i/«A n tn H»I‘U >• *' — Xuvuyu l < m «*• i# » — fn « 

irothtrg nn'l thrii- heim^ wfi 

/ee^/fce** rt- me>i*U>9 of nmUri^^l /Hmdf—R'VM" 
••fpniiicn inirr ec, Aoer 

fav ti^piMU -UtntU /amilp >*'« iinhum^ 

mmhn ftmilff firm, iVffcrrmrr Mhwm • 

UX if IM?2), •-. U\—Aet hyuftir 3p#rfr«fWc ««-'• 
uhJ jnmili /.W.-x 

con^rotation r>f. 

Prior to 1^45, one Hoji a auh»aiiiMiu»u 

belonging to tlic Snrount cuinamu*'?* 

on Ilia own necodhi, nss-'cliU'^l « 
hit younger ti/uHier, in tbo Irwlc. to 

on tbc ov« of Uis Ueparturo t»* U«v*, I»c «*v«.*ncoU m 
doeumvat wlicreUy, iu On cvtnX of lil* "•* wtonoiig 
horn bis * ClKrifunyo, Iw iliructjnl tint 
ffOt ObO-eiKlilh *>f bia iirupcrti«. rcturocU 

from Mecca in 1«1 h mhI lilt l«e«. when Hautue* 
died, the two bretheru llrctl togulKcr mod iruf^I 
togothor. Tholr rdatioua were* rory «nJ«U 
Esamed'e »a crumyiog Hasima’m dmugbter. Ilm^i 
dlodinioTO. Dxniog tU life time ol tin Vrotberm 
piouerties wero acquired indUcriiuiuately in then»»c 
of either. TUI 1»10, tI>o dcsecoitnuta ^ the two 
brsnehee of tbc family* Ured tvgctlicr as if they wvre 


ini*ial>or» of an uiMli«idi*<l fuoiily jml tnol«' xwt* 
^wrrietl «Ki IIS Hsuul, (hr oi'oumta 'Undhi^' Ik t\\-‘ 
iMiioovt oiw or (hi* «>(lu>r of tlir ivjirciteutniucs of 
I lie branvbcs who Uniqwiieil in loutnigr the (ludu toi* 

I Ur liinr l« MR.'. In lUlM. th*‘ iMrM iit siih was iiivtl. 
line'll liv tlw* meuilH'K of ih<* y«»iiii:f«M Unnirli against 
(he uu'niU'r* of lln* rhlvr I nnirli lor :i |Nii(ilj<in. I( 
ua*. eiMH'etli'tiliy (Uv ili'fi'inlaiii* iliai iluiiiiMCtl ami 
III* lieir* wi'n* nn(i(lvil l«* iiiii'.oixlitli "f tUo 
oircri il by llio lUa’iiniciit lif lS4o* 

f f JK' I ,1/yi*.. J., J-, <li»»rii(. 

intfj.-llial all (be )*i<*|aTtH'> i.iiglil To W iqiially 
•UriibHl kH*(Mi*i*ii ilii' bi'ira of tin* ino kra(Tviii'« nl 

iIk* fn Hilly . in^ fMiii I'ttS illl tlic Uuti' 

uf >iiit. (bi (Ho liriiilii'i*., tIk'Ii livhi. uiid lUi* of 
ilii'ir lu'in kid uvT<'.| ill ^ln‘h u niniiniir u* (<> eliow 
iluti (hex Un«l wU iiiiib*r«to*ul (lix'ir I'lxhT* u« 
iue Ttiiiu Iliv |ir<i|H>rii*'« k'Uig lu'IiJ in (•Miianiii 
•maH*r»bi|i la*txiv(*ii (in' iwo Iu'him'Ik'* for tnoic (buU 
gU year* and 4 U* hn|*< rf<H'( umU'Mundnig fv Uk'ri'c* 
•iiriit WtnxH'n I In* ih*o bMlIier^ w intb brtfnn In WW*, 
liad kn'iinui* folly |H*ri«H(i'd Iw tlii'ii oh ii voinlnx'C lOiil 

I hr* vi>iubH'( of tlw'ii' lirii'a. p. Oij. vvU l.y 

IVr J — Thin llainiiKHl uml liii IicUs woix> 

«*M(i(U'd (o «nK''i‘itflOli of iIm* |Mo|Mitii*a nipiill<»iiiMl 

iu tin* (ban of I^Jo. llie iniiuiiiinx love in 

<'i}*bl1i* of ihv >011 |ir«*|H'rlKii uml all oilme projierliu* 
«o I Min'd (o Im7U I it longing oMluaivi'k Iu 

lia)i Ifaomu uiid lii« and 0i:il Uio |»ro|K'r(i<'> 

u(i|nifnt iiln i Us7<itiiu>l k'l iiiially divid« d 

Tltc lioha (d Muji J|ii**un simi iliiiiniK’<l in uciHiitlunvc 
Hilh Mulxaunnudnu Law. |i. IL'IS, l oh 1, {>■ Udf. vol, 

Tlw' (erui *joiii( ruuiily’, hIh'ii dr y.iiho* 

gu«N'ruvti hr (ho Muhninninduu Luw of )*iu'vi'*>*i'i(i, 
nrx*«iioial*ly lofoia In a tfruup of yn'ii'ona Wloiig. 
MIX iwicinmUy t<* one family uud living iDgcdier 
Willioul having |Miiiliuncd i<uvli jmqM'Tty ni (hey 
have inherit vd fretu SAtao coinninu uiiccstoi*. 
Thxdr e»m1in«inx ••• lo live, dtie* not niukc iheir 
«la(a» differxnit from what it would Lave Wcu. liad 
(hey not dune ae. Nor does (be fact (hut they have 
nvt jiardlioned ibo profiurty iu «(*)• way, uffuct their 
riglii* Ibendn or (Iw U'Kal incident i H|>i>l>eaUle to tho 
prviwrty. No jwrKMi van l>j' LirlU derive un interest 
IQ (be proiH'ity Lckniring to his father dm lag Ids 
lifv.line. Tlie inx'iubers of lliv group of persona ko 
lixiug tofft'lhcr, do not feint nuy k'Kiil nni(. Tbay 
are net necessarily lieirs of one auollicr. Proi>er(y 
aciiuir^ by onu uf them dev* not necvsftarily form 
tl»e iwoperty vf the wUidv gieup. 1*Ue gvonp as coo. 
»(Uu(v<l at aiiv |«rikular iiioiucnt, i* md the Irgul 
lepreaentitireerthc contnuiou* xiicL'easor in Inw uf 
lln. lirraoB* wK& coasCiintcd (bo grou)i in n lUTvioiiB 
ffcaeralion, Tbc rx'»uU of this i* (hat it I’anmit Inv 
wihl that all tho ]>ro|wrty which at any tiaie in the 
iMiat U'Uingcd to the group ua a whnhs oouthmea (o 
iwlotiff tutlie imrsono nox« invluited. whether uvhi. 
trarilv or accerxliiig tn agnatk doeCviil, in (iio RixiUp, 
Membership of the group doc* not necessarily imply 
that a member Ua any sliare in all Ihc )>ropor(y 
posaeased by each of tbe other members, or hejit in 
tb« possession of some personas tha manager oti 
bahalf of all tha group, whether soch possession iu 
lieM at their request or with their oouacut or merely 
with tbvir aeqaiesceacc. CP' ^ A 2.3 

Oalike under Hindu Law, podcr )[uhaiiniiadou 
Law |l>e men' fact tliat out' |)crioii allmva auothcr 
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to live witit him *nil tmt him u Ite were ft 

Cv'OwiK^r with hioiscLf of prup«rtr whick i< shown 
initially to Wlonj? to him ftloni.*. cnintot make die 
other a co-owner, ihougU, If the orii?in and owoftrsbip 
of the property ii not traced aed it la not known 
which of them is the owner, ench circnmatances mac 
raiec a praaniuptiou of co<owoer<bip. [p. 93(^ coh 2.*] 

Tlic mo<le of liciosr adopted by parties, cannot affect 
tbo law to which tber are sublet, (p. 037, col. 1.} 

In the absence of any aKrecmenc tg the contrarc. 
espreea or imidiod from the ooudiict of tlie partice 
and their mode of life in any particular ca»c. co- 
ow'nere of property under Uuhammadaii haw, even 
if they live tog:otber. are expected to f*t 
their mftiutenance and otlier expemws out of their 
own eltarea in the property held lu co.uwner»bin *n 
«7, col, 2 ] * 

Under Muhammadan Law, propertv aevtuirfd nitli 
tlie aid of what would be called ’anvcsrral |>r«*fwrty* 
aceordiuff to the Mitulcthara Law. dnes mtc Uvnnio 
'anceetral,’ tlioufth acqtiieitiuua hy co-ownere with iJic 
old of property held in CO. OH nerah ill, do avccilc to 
that properly. Cp. 037, col. 2 ] 

Thu woni 'cnxtum*. in its Icffal lu^ceMarily 

couootce only such rales of runduct as a fed riehts 
and liabilities. TIm ways «>f liiiav ortlic observances 
of a pvrtjcular class of |*onons do mx become 
customary rules of law merely because evideace of 
such ways and gl>eci vatices has to be adduced for the 
el uc Illation of the facts csistinir in any earticalar 
case. [p. WO, cols. 14 8.] ^ 

Tbontfh the provisions of tU Indian Coatract Acl. 
m2, aro appbcablo to a Hindu faiiilly ilrm as ftcll. 
yet ill respect of such firms the iucldents of the 
Act iiru affected by the peculiar doctrines of the ioiat 
Hindu fetolly, which are impliedly incorporated iu 
the law of Hindu ancestral brois. ;p. 940, eol. 1.) 

Tho cases roiunliutf Hindu family Arms OBir lay 
down that, iti the ubsrnec of a contract to the 
contrary, the Indian Contract Act mast bv tireMimed 
to Ifoveni the rointiuns buiweeu tbo members of sneh 
a hnn ami that the coiitmct to the contrary may 
Inj an 1 10 pi led contract, which uiay even bo presumed 
from tbo mode of life rtaultiuf from the general 
pcnonal law of tbo parties, esjwcially when not 
prosumhig such on implied contract, would bnnjr 
about incODsistencics aud rasults net coutemnlared 
by Iho parties, [p, 940, cds. 14 2.] 

In tho case of Uuhamaradaos, seciioo t4l of ii,n 
Indion Contract Act, I W8, has a direct operation 
in their case there is no contract to the cvnirarTnos 
docs their porsoual law operate so as to make \he>m 
partners to any eatent or otherwise to mjnimill 
the effect of the saetiun on their right* fn ckii 
coL 2.] 

PsrflartomwAi^^/.-Mony ef the incid<‘nts of 
Hindu joire family system obtain by euuon. um ” 
tho jraiayo/s. fp* 9i9. eoL 2.] emgoir 

Exeept that tbe principle of surviviSMk* 

Of right by birth is well as 
females, ore inapplicable in eoneideriiii "S®** 
liabiUtioe of the persons on whon ti.^^L 7l^^*ond 
Jfafopnt family has descended 
rospeots, tho principles and '** 

•wcratiim* uj^dyiuj. 


to the businvssuf Hindu family firms, are appUcftblo 
to tin* Inisiurss carrivd uii by a yavayat |family. fp. 
94A, col, l.j 

ThtMigli the icrm 'uiuUvided family’ cannot pro. 
nsoil ii* ilosijnistc tho rclationsliip of tbo 
families rf (wo .W/ (VI Muhamraadau brothers Ur. 
»">f t 'Wilier II rid trading togolbcr. yst the analogy of 
the *rtisiiirs» of a joint Hindu (reding family is apulU 
vaUr (o surh a fumjiy. fp. h 46, col. 2.] 

Appeal against ihe decree of the District 
Coart of Sonth CanaPA In Origioftl Suit No, 
« of 1010. 

lACTS of the case uppenr from the jodg* 
menf. 

Jle.s^pe K. Srinitota lyfnyar And B. 8i(a- 
rrtwu Uqu, for the Appellants.— Under tbe 
docamentof 1S40 (Bahibit XVI), Hammed 
waa only entitled to one-eighth of the pro. 
perliee mentioned therein. Tbe plaintiff* 
•re not entitled to n share in any other pro* 
pertiee as tbe theory of an undivided family 
i# unknown to Uahammedsn Law TbcM 
WM nothing in the conduct of Hagi Hausii 
to show that be admitted Hammedtoco- 
ownership with him in ell his propertiee. 
The mere living together ef the membera of 
the two brencbvs, cannot confer on them tbe 
stsiuK of All undivided fAmily. Forther.oo 
question of partnership can arise on tbe 
pleadinga sa they are based on co.owoerehip 

And not partnership. 

U*«ni. K. Kurain Jl„u and 0. Anno/i 
for tha 1,1 R,,po„rfent ,nd Mr. B. 
Balakruhna Itau. hr fl,, 15th I7tl, 
R«.,peiidmts. Th, t.our«. of dealiofs between 
‘."u throoffhoiit 

In eonetitoUd 

r Any imperfection that 

”i-ted, hae become 

lid ^ their heir. 

i?a« V T? 

(1). The 

of HiTdo r*'® "f ‘h* iocidento 

boeilo, ” 1'* ^*'*""* Tbe 

aid In .I* *1 »•’ 

(3) ■VT''T A’or«.™4ol« 

ia. decree of tbe lower Conri 

therefore, correct. 

C. Mirsi 7 L. B. 420; 42 

W 25 M. 149 Bt 159. u jj. j J 
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JUDGMENT. 

TrAti^t, J. — Thifl appefil arises oal of a 
suit which baa been referred to as a aoit for 
partition. In reality> its sitbiect'mattar con' 
data of what might have given rise to 
several snits for partition, for administration 
and perhap.i for dissolutions of partr.ership, 
relating to the estate* of person* who livetl 
and carried on boaineas in the beginmng 
and middle of the last century 

It is not disputed that the parties are 
governed by t!ic MnhnDiinadan Law of 
asccession and inheritaoce. Whether their 
mode of life will affect the law applicable 
to the property acquired or iiihentecl by 
tbeiDi if* one of the many qnestions that 
will have to be considered. 

I will deal in the first inslnnce with 
the history of the* family; and will then 
consider the rights of the parties in the 
circumstances and events that are piovrd. 

In referring to the names of the parties, 

I shall try to adhere to the same corrupt 
form which the parties Ibemse Ives seem to 
have adopted. 

One Shavaki Abdul Rnjack is nclniitted 
to have been the common ancestor of tho 
parties chiefly concerned in (his litigation. 
Shavaki Abdul lUjack had four son*: Ct) 
Shiddi Have: Ismail Saheh: «3) Hsji 

Uaisnn and (4) Hummed Saheb. 

The parties to these proceedings are 
mostly the descemlanU of (3) ami (k). The 
plaintiff is descended from the foorih of 
thcssi Hammed, and the contesting defondsida 
Nos. 9 to IH are descended from the IhirtI, Hiji 
Hassan. They mny be referred to as 
members of the younger and elder h ranches 
respectively. On the 10th uf .March ISld 
the four sons vf Shavaki Abdnl Rajnck 

effected w^at is referre^I tn as a 

Exhibits VI, YU, Vill, XI and XlV 
evidence that partition. Certain spocilie 
properties were then allotted to each of tlie 
said foar sons of Shavaki Abdul Hajack in the 
life-time of the father. It does not appear from 
the evidence whether these foorsons or any of 
them inherited any other property from their 
father on his dvath. It must be assumed 
for the purpose of this suit that they did 
not. 

Shortly after the partition, tho third of 
these sons, HajiHaesao, established a trading 

59 


6rm on hia own account. Later on, but at 
what exact time it U uimece^^aary to fix, hia 
younger brother Hammed (the fourth son) 
wurked in (he Rrm e^tahlnhed by (he elder 
brother. Hammed brought iij cupilal into 
the business, which was Carried on exclusively 
with the property iiilieritod or acaiiired 
by the elder hrothor through his own 
exert ioas. 

Whether there were any clearly understood 
tenna on whim Hainmnl joined hiH brothers 
l>u*iiie*«. does not appear. There i«, however, 
one circuinst Alice to which gi'Cit weight 
must be given; the terms in which xcvarul 
years after the two bMhvrs had been working 
tocethcr ill (ho hrm the rolAtionsliip 
between them is referi'cd to by the ehlev 
with the unequivocal r<»iicurrence of the 
younger in Exhibit XVi. This d.^cament 
has been called by the IcannKl District 
Judge a Will, and though its operation is 
not made to depend upon the dexth 

of the execiiUht, it has some of the 
features of a Will. 

Tho genuineness of Exhibit Xvl was 
Attarke^J belore us roAiidy on tlin'o grounds: 
tl) iliHt it i« ni*t shown to have been produced 
(III any rwrnsimi previous to (his suit, though 
Iherv have been disputes amMiigst the membeM 
of the family, notiildy in comiectioii with the 
mutation of riomes on the deaths of Dodda 
Moulin, Dodda Hassan and Saniia Hassan, 
when the document may « el I be exi>«c(ed (0 
have been relied up-m Imd it then existed; 

that ad m ideally it was never given effect 
<(>• and (3) that by a comparison of siguatmes 
on Exhibit XVi with the signatures in 
Hthibiu V, Vll. VH- ami XU, suspicion ia 
cant on the lorrner. Having given all weight 
V» these objections, I no reason to doubt 
that Exhibit XVI is genuine. That was 
the c*.i. elusion at which the learned Judge 
seems to have arrived. A comparison of 
the signstores seems to me to strengthen 
that conclusion. 

Exhibit XVI is dated the 3rd September 
1615. It porpffts to be executed by Haji 
Hassan when he was abnut to start on a 
pilgrimage to Mecca. He refers to the 
Mrtiiion of 1818 and states that the 
orop^rty that then caroo to liis share 

under Exhibit XlV) had been added (o 
by his own seiL exertions. He also 
mentious soma other properties, Tli® 
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r>ropAit{«9 referred io in it, ere alto- 
(retlier valued ts eqaivalent of abont 
R:*. 23,000. He then states: '^Aa my yeoDger 
brother Hammed Saheb has been with me 
till now. doing such acts ae I directed him 
to do, nnd as he should remain when I 
kUH for Meccn. he shall get'* oue^eightb of 
the property. At the bottom of Exhibit 
XYI, it is stated that It le written in 
tlie hand of Hammed Sabeb with his own 
consent." 

It has been the case of both parties 
that on its true construction, Exhibit 
XVI must be taken to have been execut- 
ed in ctniiempUtion of the prolmbilit3* 
that Hsji Hsssah would iK>t come buck to 
take charge ot the properties or the busi* 
ness and that, in any event, (he younger 
hrather would survive the elder. Neither 
«>f those expectations wsa realised. Haji 
TTassan did come back two or three year'< 
after he left, apparently before 184b; the 
accounts of 1 8*^8 -49 refer to him. He 
lived till 1870 — for 25 years after Exhi- 
bit XVl had been executed. Uis young- 
er brother Hammed, predeceased him by 
fonr yearn, dying in 1806. 


Before dealing with the aigniOcance of 
Exhibit XVI, I shall cooclude my 
reference to the hintory of the family. 
After the death of Uaji Hasoan, the 
members of both branches lived amicably, 
just ae they would have done if they 
had been members of a joint and un- 
divided Hindu family. The family group 
came in time to have three living houses 
at Souda in South Canam, where the 
hrm was carrying on business; bat the 
home of the family (in the words of the 
District Judge) remaioed in Mauki io 
North Caoara. from where they originally 
came. The firm (ea I have already 
stated) was managed (1) by Haji Hassan 
and Hammed: (2) after the death of 
Haji Hassan, tbs management of the 5rm 
seems to have been with Dodda iloidin 

*'’v i*“". ** «■.’ 

whole of the properties were tran^u..^ 

to bis name; (3) after the delir!^ 

Dodda Moidin, Abdul Rajack, thV eld 

«n of Hammed and son.iu.Uw *0^ 

Hassan, seems to have h«An 

meat: (4) thereafter, there appears tohVv' 

been two managers (i) Dodda Has«n. the 


eldest paternal grandson of Haji Ha.ssan 
and (ii) Sanaa Hassan, tbs second son of 
Hammed and father-in-law of Dodda 
Hasaan. 

As to the manner in which the ac- 
roonta atood: I. T^ey stood solely in the 
n.inis of Rail Hassan till 1870 If. 
Between 1871 and 18^2, they stood jointly 
ill the names of Dmlda Moidin and Abdul 
Rijack. Iff. There seems to be no evidence 
as to the names in which^ the accounts 
.stood between 1883 and 1897 (the learned 
Judge's remarks on page 37, lines 13-^16, 
were admitted before ua to be erroneous). 
I\ . Krom 1897 to 1001, they stood in the 
name nf tbs 9th defendant, Hussain Sabib, 
eldest male dexeendans of Haji Hassan, with 
the names of Mohammad Shiddik and Ali 
Sahib (who are the sons of Abdol Rajack, 
but who are also the maternal grandsons 
of Riji itassan). V. From 1901, the 
name of the llth defendant, a brother of 
the nth defendant, is also inserted. 

I shall have to refer in detail at a 
later stage to the evidence showing ths 
feelings between the twn branches of the 
family in 1897, when Dodda Hassan disd 
leaving no sons but only a widow and 
daughter as his heirs. At present, I 
ne^ not allude to them, as Mr. K. 
bnnivasa Aryangar for the appellants 
ocnceded that the members of the younger 
branch were entitled to some share in tbs 
property in question, and because there 
were admissions to that effect binding open 
hm clients. 


remains, in which propertis 
the plaintiffs are entitled to share and I 
What share they are entitled. In conneciioj 
with this question, 1 will refer first k 
exhibit XVl which in my opinion is cleai 
evidence that the property mentioned i* 
« belonged at its date to Haji Hasstr 

effect to, sw3 

M Maji Hassan survived Hammed, it might 
Brgned that it became ineffective 
and Hammed or his heirs acquired no 
» , BBid property by reason of 

Exhibit XVI [Cf. Oomuttoonnusa Beebm v- 

4re^f^nnnta He*6ee (4)]. U was, however, 
wnceded by the contesting defendants that 

Hammed and his hsira ought to be given 


(4) 4 W.B.6«. 
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r>De>6]ghth of tb« properij mentioned in 
Exhibit XVI. 

T have already pointed OQt that Exhibit 
XVI refer* apenHcnlly to identified properties^ 
and that it is not intended to cover futare 
acQuUiUfu^a. 

The prt)perty acqaired by or on behalf 
of Haji Uaaaan between 1845 aiHl loTO — f>>r 
three year* exelosively by the laboora of 
Hammed, from IS4S to 1866 jointly by 
the two biothera^ and for tlie Usi four 
yeara, exclusively by Raji Hassan — nay 
be governed by one of three seta of cim* 
siderations: ~ 

(1) On tho baais. that the said property 
moat belong exelo<ively to Haji Haeaan 
and hie heirs, becaose Exhibit XVI, how- 
ever favourably ft ie constroed, cannot be 
Uken to affect fatare acqoieitioua: even 
to the extent to which it goes, it was not 
givsn effect to by Haji Hassan, thoogh 
he survived Hammed; or 

(2) On the baaie that Hammed most be 
given one*eightb share in tbe eaid property 
on the analogy of the provisions of Exhibit 
XVl ae guenfiDA meruit for hie work 
in the firm; or 

(3) On the baais that Hammed mast be 
taken to have acquired a or>r*eighth ehare 
in the porpevly mentioned in Exhibit XVI 
in 1S45. that he ranked as a partner after 
that dale and that as soch nnder section 
258 (2) of the Indian Contract Act, he 
1)ecame entitled to share equally in the 
profits of the partnership bosiriees after 1845. 

The following considerations must, it 
seems to mo, l>e bnrr>e in mind in arriving 
at a conclusion on this point: 

Q) Hammed brought no initial property 
to the firm which was established by his 
elder brother, Haji Hassan. It is true 
that Bammed may have bad some property 
of hie own ; Exhibit XIV gives particulars 
of what was given to him in the partition 
of 1818. But tbe properties mentioned in 
Exhibit XVI are, it is clear, exclo*ive?> 
Haji H^ssan’a. It was clearly for the 
heirs of Hammed to trace out and show 
the origin of properly which, as it is now 
euggasted, belonged to Hammed and was 
at some time or other thrown in by him 
into tbe assets of Haji Hassan. It a^ms 


to me moch more likely that, as is n«usl 
amongst Muslim families, fTanimed kept 
his own funds separate. Exhibit XVI 
certainly does not give countensnee lo fho 
nnoaual course having been followed, of 
the elder brother having taken tbe cr m- 
paratively small property of his 
brocher into hia flourishing firm, with* nt 
there l>eing any nece^Kity for it. 'J'he 
accounts would have shown if this hod been 
done ami mention would in alt nridtabiUly 
have lieen made cf it in Exhibit XVI. 

2. Hammed worke<l with his brother 
•a a dependent. Xo mention is made of 
his having bmuglit any capital to the 
firm, or of his having been mode a partner. 

3. In the entire property was, 

with Hammed ’s consent, de.scniwd ns Hnjj 
ITnssan's and only n one-ciglith shore 
therein is allotted to him ns n favour by his 
elder brother. 

4. Hammed does not seem to he mndo 
a partner of his elder brother by tho 
terms of Exhibit XVl ; it is merely ]M<rvide(| 
that he shall get u part of (he property 
in the same way in whicli the wife would 
get a similar part. 

5. Hnmmed is .spoken of as a dependent 
and. though it is contemplated that the 
firm would in future, f.c., after KH.ii (Tnx'<nn's 
death or retirement, belong to the son of 
Haji Haamn, the nephew of llntnmrd. yet 
the uncle is referred to as (he nuinnger 
of bis nephew's firm, and not as n partner 
in that firm. It would rarely happen 
that a younger brother in a Muslim fnmily 
should be spoken of an a dependent of his 
elder brother, though theyaiv both parlners. 
It is much more difficult to think thnt the 
uncle should, in similar circumstftnce.s, be 
referred to in this depreciatory maoDer. 

6. Tbe origin of tbe pix>perties being traced 

to Haji Hassan, it is for Hammed's heirs 
to prove tbe meaue by which a portion of 
the property became transferred to them- 
selves. Joint acquisition may nn d nM give 
a title to co-ownership on *1 Inr 

to those ou which thelaw;.' i" : i ri .. iM|) 
is based. But tlie terms of Kk .^VJ 

do not imlicate a joint acqui^iri < in 

PL sense as to require an eqiml ilivi*.i/in 
of the property acquired. On the other 
hand, 1 must couc^t that there is no 
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inHirntion tlie Krm a ^injr con<'err) 

considered nny great aa«e*; in Itself, 
nnd til id fact rniglit render it easier to bring 
in the Operation of section :i.SH (:J); for, 
where the goocl'WiU of the Rrm is deemed 
to be the main instruiuent of ac(|uishion, 
it iiiij?lit he that the proportion In which 
the assets of thetirni nre oirncd. would have to 
ha considered the mnin fnctor in determin- 
ing the proportion in which the properties 
Hrt(uirei), were to 1»c shni'ed, mther than 
the tact of joint exertion; conse<|nently. 
where a person has a proportionately small 
share iu the assets of such a Krni, the 
gnod-wiU of which is the main inslroin^iit 
of aoquisiiion. there is less I'easnii (in the 
ahseTirr of rlear ovilen'’e)to presume that 
(he main instrumeiit of acfiutsltloii Is oivned 
ill niieqna) propovHous, 

(7) Mshihit XVf docs not refer t<» au 
immedinte Imiisfer i>f the one-clchth share 
of the property to Hummed, (t is in the 
natiii'e of directions that sorh a traosVp 
should take plnro. It is snmrioMtly 
straining the effect of ISxhibit XVI t*» 
say that Uaiiiiocd'a heirs are now eiitiilct? In 
get orc-riglitli of the pr.*fwi-ly lM»r;jn<e H iji 
Hassan intended him to get as much ; but it 
cannot, it seems to m*, hi ronsiru*d to mean 
that the one eiirhth Imd become Uammeire 
from its date, Hammed is mentioned in it 
as only one of the several persons entitled to 
share end that whi«-h he can claim under it, 
the widow and the rest can also cUim, 

is) KxhILnl XVl clearly »hows that what- 
ever nmy have been the terms on which 
Hammed worked in the Krm of his bpi»ther, 
^•ry weie n^.t partners ; and that rn I8i5, 
Haji ilassAn, with the consent of Hamaiedi 
laid down tlmt the interests of Hammed in the 
property referred to in Exhibit XVI. should 
amount to a one-«igliih share of that property, 
neither more nor le»s. No reference is made 
in Exhibit XVI to fetare earnings and 
acquisitiona ; and in accoidanee with its 
terms, the said share of the properties then 
iu existence, was to form the consideration 
also for Hammed’s continuing to work in the 
firm after Ha^i Haeean left for Mecca. 

. (9) The condoct of the two brothers and 
of the tnembetd of the family seems (o Tt.e 
to have bean such as woatd l>e expected fmm 
brothers bet woe n whom the busineso relations 


referred to in Exhibit XV'I were oontmned, 
and the ireitment of the younger brother by 
his elder together with their condaet towards 
the other members of the family, do not 
appear to me to require the inference that 
(he younger brother wae given the higher 
stntns of partner. My consideration of the 
question is not nnafTocted by the fear that 
to hold otherwise would in one sense penalise 
cordial and considerate relations between 
brothers. It would imply that if two bro- 
thers trade or oiherwise work together, one 
of whom alone contributes the capital, he 
may not permit the fact of their bring bro- 
thers (o colour the (erm^ upon which <hey 
a«sftcra»t in their work ; any treatment 
diFFrvrnt from that which would be expected 
from strangers, would in that case involve 
s division of the acquisitions between the 
two brothers, which but for such treatment 
would be the property uf one alone. 

On a considerntion of ell this, I am 
clearly of opinion that the two brothers 
xvere not partners on equal terms, bat 
that Huji Hassan was the sole owner 
of the tinn and that the proper rema* 
neratlon to W paid to Hammed for his work 
wss in Axed upon between them at one- 
eighth of the assets then existing; but (hat 
he was not entitled to rank as a partner 
from I $45, nor on that basis (o claim half of 
the future acquisitiona. 

1 feel, however, much greater difficutlyin 
deciding whether be ought not to continoe 
receiving one-eighth of the arquisitruns 
between IS-ti and lb70. I have arrived at 
*' •. that he ought not. for reaeona 
which I have already indicated, to which I 
may add that (1) however proper it might 
now appear that Haii Hassan ehonld have 
provided fora division of the future acqaisi- 

tions, as a matter of fact ,he did not so 
provide, atid (;t) (hat Hammed and his family 
were, it would appear, living with Haji 
Hassan, who was bearing their expenses. 

Hence after very carefnl consideration, it 
seetM to me that the most proper view of the 
ft, M. beto hold that KshibitXVI 

bat os on the death 
tl. ‘I'M (Das conceded by 

:«hoQld have one- 
vr-i P^perties meotioned iu Exhibit 

and (2) the properliea acquired 
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bdtvreen 1S4& iind 1S70 Ahoold bo «xciusiv6lj^ 
Haji Hattsan's and Ina beirs/ 

111 this connection, oar attention has been 
drawn to the fact that three of the properties 
are shown to have been purchasetl in tlie 
name of Hammed, Kshibit^ XVllI, XIX and 
XX refer to them. They are dated 1^44, IS 40 
and ld4!>i resp^fctively. The consideratiuiH fiw 
them were Re. EVs. SjOand K*. ItNi. 

These properties were transferred to *'Hani* 
med Sahib, younger brotlier of HasAan Saih. 
of Soada*' and to Saved a Haasan Sahib's 
brother^ Hammed Sahib/’ and they were in 
1806 (nn (be death of Hammed) trnrufer 
red to the name of l>odda Moidin, the son of 
Haji Hassan It seems to me that these 
facts indicate that the properties must be 
taken to have been acquired on behalf of Uuji 
Hasaan. They are not to be considered 
Hammed's sepai*atv property. 

The next question, therefore, is as regards 
the ownership of the property acq aired after 

IBiO. 

As I have already said. Hammed Sabih'e 
heirs became entitled on the death of Hsii 
Hassan toone*eighlh of the property mention* 
ed in Kxhibit XV’l. The heirs of llaii 
Hassan and Hammed, theiefore, became eo« 
owners of the property in the proportion of 
aeven*eigbtbs to 0De*eigbtb. It •eems to roe 
that the evidence discussed hy the le>rne<l 
District Judge in detail, on the basisof which 
he has arrived at the finding that the family 
consisting of the plaintiff ami defendanfs is 
joint and undivided, is sufficient to show 
that the two groups of heirs, namely, those 
of Haji Hassan snd Haromed were jointly 
entitled tu the property oa their death. 

I have mentioned in an earlier pirt of the 
judgment the disputes between the elder 
and younger branches of the family. The 
documents bearing on this point, may all 
be grouped togvther as arising from the 
proceedings relating to the motatkn of names 
on the dsatba of Oodda Hoidin. Dodda Hassun 
(son and grandson of Haji Hassan) and of 
Sanaa Bassao (son of Hammed >. They 
establish in the first place, what is no doubt 
contested in some of the written statements 
but what, as 1 have already said, was not 
denied l«fore as, that the plaiutiff is 
entitled as of right to some share in the 
property which is the subject- matte' of the 
suit and that the allowances paid for 
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maintenance au I otherwise were not rnerely 
in the nature of charitable allowances. 1 
shtll consider th»m n iw in Aorue detail. 

O) The genealogy, Kxhibit !», was accept* 
ed by the meml>er.s of both br.aiiolioa, xvlio 
agree in rcpreseitting tliemselwa ns belong* 
ing *’lo nn undivided family 
ktifHfnltt)'' This de^cripiioo would, if it is 
interpreted in its strict aensr, exclude the 
females nientinneil in the gcnv\l »gy frtim 
any share in the family popi^rty. It is clear 
that their inclnsHin. in:i family governed by 
the Mimlu cr>*parve nery Uw, is meaningless, 
and in any case, such inexactiiexs in referring 
to the status of the rimiJy and of tho rights 
of the inemU'rs constituting it, cannot prevail 
against the (dear ktatement of all parties that 
the law uf AuctwsAion gn^crning them is 
HuhninuiHclan Law, according to which tho 
fenmles must be givnii their rights of inherit- 
ance At the saioc time, (bese cxpreKsions 
do aronunt toon ndmivnnn that all the males 
roenthnied in the genealogy Imve an interest 
in the iiumoveaidc property; that such 
property whs held in e<'>mmon: and that thu 
fictthat the pt/fnk reUting to it stood in the 
naroe of Haji • asstn wdio bel mgei to the 
elder branch of the family, was net considered 
by tilt' members of that hmneh itself as 
ansertive oi indicative of the mle right of 
that brUAcb in the pix)p3rtieA eoncernecl. 

(2) In Exhibit El ft>opUiub,ir 1S97), the 
Pth defendant, a member of the elder branch, 
says;— 

*'as showu ill the annexed gdnealogic.il tree, 
we arc all heirs, and there are heirs of the 
second branch, and being inooih.^rs ol an 
uihllvided family not only the manugement uf 
the Uivis hat all tho rera lining manrigoroenCs 
are conducted jointly as a whole as family 

concern. *>Thc AnM/ standing in the 

name uf my father (D.>dda Moidin) bad 
btea, after his death, transferred to 
the namo of the eldest son of the 
deceas^* As 1 alone am, after him, the 
aenior member and as there reioains property 
beioogiog to an undivided family. I alone am 

(he kHkitar for kuiA* 1’ here fore as 

bad beeu done from the time of our ancestors 
out of respectability, kiithi should be entered 
in my name en as to be convenient to conduct 
all OOP procee lings.'’ 

(3) In Exhibit E:3, dated 4th October loD7, 
Soada Hussain, the 9th defendant snys: — 
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ars.^Am saib t*. hassah $aib. 

eiveri \i\ tK« c^nB&log:y herewith attached, 
iU^ has got near heirs. A.nd there 

arc lieir« of branch two. The heirs of both 

fh«» ^xh\ branches are andivided Alii 

siihih rn>ht f [I'.c., theson (of Abdol Rajack) the 
I6(h defendant ]> bemg in Sonda. manages the 

shop In the nndivided family of 

the two branches and in our hoasehold, my 
father Inokod after the management till his 
death and all the members of the family (r'.e., 
both branches) are supplied with necessaries 
from oor household. ’* 

(4) Affain vvh*n the patta for the five 
properKea in Knndapur M/nk, was transferred 
to the name of the dth defendant who waa 
the paternal grand<daoghter of Hammed 
Sahib, hut married to Doddn Moidin, the 
paternal grandson of Haji Hasaan and the 
ohhtr brother of the$)tli defendant, the Dth 
defendant put in an appeal petition, Bshibit 
F, ill Di^cember in which be said:^ 

That in consideration of personal status 
and pistperty (lualilication, appellant has b^n 
appointed a member of Taluk Hoard and in 
deference to personal status of appellant 
even the elderly members, sons of Abdul 
liajack, huve given their consent to the 
htiiUhn/u being changed in the name of the 
appellant lor the reason that the said proper* 
ties both in lionnavav and Cundapoor Tainh, 
wereucauired by appellant's graodfatber, Haji 
Ilassaii ^aiba, and appellant’s father, Moidiu 
3aika." "That tbe said Sanaa Moidin 
Saiba, though the eldest male member in the 
family, has been abandoned hy other members 
of the family in his endeavours to secure the 
kudlhuta in his own name, hecanse. he is not 
a well* wisher of the family aod much leas 
gualihed to be kudthaladar and his consunt 
to havs tbe kudthtjla in tbe name of 
respondent is purely an act of vengeance and 
i<esentmcnt, tending to the destraction of 
family properties.” 

’J hen followed a xuediaiion. In the result 
out of live properties paying a total assess* 
luo It c of He. 43 1 >8* 10, properties bearing so 
ssseMsment of Be 173*2>0 were agreed to be 
trutisferred to tbe Dth defeodaut’s name and 
the remaining properties, beariag an 
assesament of Rs. 278*6*10, were agreed 
to be trSDsferred to the 13th defendeql’a 
br«>ther'a name. The order Kx bibit ]/'■> 
*>,*A p«o^ed accordingly in October I xne 

W The 8tb defendant herself 


Rshibifs E3 and RD aeems to admit that the 
9th defendant has a "right to manage” even 
in the very application by which she desires 
that the p^ffa should he transferred to her 
name. Uiit as the parties are governed 
by Muhammadan Law, the 3th defendant 
Could not he under the necessity of having 
the properties to which she was entitled by 
inheritance managed by the 9th defendant. 
The reference to management by the 8th 
defendant and the terms in which the 
reference is made, throw light on the 
mode of life adopted by the parties. 

I'i) Pinally, the iihstiiienc* on the part 
of the Dth defendant to assart any 
superior title in the ownership of the 
properties as against the members of the 
junior branch is specially noteworthy. 

On a con«ider.>tinn of all the circumstances, 
my enricldsion with reference tn the proper- 
ties ac^aireil by the Hrm after 1870 is that 
tliey must be taken to have been acquired 
by the joint labours of the heirs of both 
the brothers. It seems to me, therefore, 
«i«t «ction 25S. e!,uM (2), of th. Indian 
Contract Act u applicable, and that the 
anid accinieitinna mnat be divided eqnally 
between the elder and the youneer branchea. 

that at least one-eiehth ahoold be ffiven to 
the heirs of Hammed Saliib. Moreover, 
the learned Pleaders for all the parties 

thinr *.tl,er on their own behalf oron behalf 

fo. ^ •'>' '^ny "f remuneration 

for coodoetintr the affair, of the partnerebip 

by HaJi Haaean, 

cbdm‘^o«i "f!!* ‘bey would 

Iheir y Ibe basia of inheritance from 

othlr XI ‘hat i" ail 

"f all the parties 
wrMd, ,f,^ „n ,he touting. If 

ceiilr this COD- 

O^lrw- and wi.o!y made. 

tioM*’t»**” *° «*■»« tbe aeqaisi. 

Vat* ;f‘^b%tll’ 
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(5) BB baviog haan admitted partners 
voder section 247, 

(c) ae repreaentativea of a deceased partner 
Qoder eectioD 241, 

(d) as lenders under section 240» nnd 
(r) as annnitants or receirera of portions 

of tbe profits under section 243. 

Tbe determiiiatioQ of tbeae Questions 
would have required a detailed examination 
of eomplicnted accounts, and would probably 
have resulted in greater delay and expense 
tUao gain to any of the parties. 

On the conclusions of fact at which I 
have arrived, and ou the waiver by the 
parties of any claim^ they might have had 
OD basis other than that of inheritance, it 
sesms to me that the shares of the various 
members oC the family will have to be 
determined in ac^onlance with the Mnham* 
madan Law of inheritance, in a mode 
similar to that adopted by the learned 
District Judge iu paragraph S4 of his judg' 
meat. Owiog to the adoiiseions to which 
1 have referred, the parties will be entitled 
to a proportionate share of all the proper* 
ties acquired on behalf of tha family group 
up to iho time of tbe suit, aa the share of 
Hammed in thr properties by the aki of 
which acquisition after ld70 has been made 
has continued to remain in the Hrm. 

I might have concludeil my iuUgmetit 
here; but owing to the fact that my leerued 
brother and I take different views, I must 
consider in the first instance the method 
of decision adopted by the learned District 
Judge aud state in some detail my reasons 
for differing from him and ray learned 
brother. 

Tbe 1 ear n ed D is trie t J udge ha s conaidered 
on tha evidence whether the family of which 
the plaintiff and defendanta formed mem- 
bers was a 'joint family/’ and after a 
very careful examination of the evidencsi 
he has answered that question in tbe 
affirmative. With great respect, however, it 
seems to me that this ia au erroneous 
basis. In speakiug of parties governed by 
tbe Muhammadan Law of aucceseioo, tbe 
expression joint family'* presumably refers 
to a group of pereous belouging originally 
to one family, aud living together without 
having partitioned such property as they 
have inherited from some common ancestor. 
Their continniDg ao to live does not make 


their status differeut from what it would 
have been, bad they not doneeo. Nor does 
the fact that they have not partitioned tbe 
property in any >vay, affect tlieir rights 
therein, or the legal i undents applicable 
to the property. 

No person can, by birth, derive an in* 
terest in the property belonging to 1 is father 
during tbe latter’s life-time. The meiubei’S 
of the gT^up of persons so living together 
(whether or nut they are collectively styled 
a joint family) do not form any legal 
unit : they arc not iiccesannly heir.^ of one 
another ; property arquireil by one of them 
dots not necessarily form the property of 
tbe whole group. The group ax constituted 
at any particular moment, w not the legal 
representative, or tbe coutiinums Aucc«»sor 
in law, of the persons who constituted the 
group in a previous generation. The i^cHult 
of ibis is, that it cannot be said that all 
the property which at any time iu the 
past belonged to the gi'oup as n wholci 
continues to belong to the persons now In- 
cluded, whether arbitrarily or according tn 
agnatic dcKent, in the group. The property 
nay have devolved upon some members of 
the group to the exclusion of otherii, and 
may have partly devolveil on strangers to 
the group. Strangers not forming members 
of the group, u&y bo interested as heirs 
(even by marriage) of those who form the 
group, or be entitled to demand their share 
in the property pussea^ed by the group. 
Hence, to bold that a person forms a mem* 
berof aneb a group, does not necessarily imply 
that he haa auy share in all tbe property 
posaessed by each of the other members, or 
kept in the possess iun of some person aa tho 
juauager ou behalf of all the group, whether 
lueh possession is held at their request, or 
with their consetd, or merely with their 
acquiescence. 

The question elaborately discussed by the 
learned Judge, wliether or not the various 
members of the family considered themselves 
joint, and whether the plaintiff has been 
treated as a member of a joint family, 
may, »o doobt, be important for the piu* 
pose of deciding whether the defenchinU 
have auy property in their possossiuu iu 
which the plaintiff is entitled to share by 
iiiheritnnce or otherwise, and whether the 
plaintiff's rights are prevented from being 
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l>Avml by liroiUtion. For, the fftet that 
Uie plain! iS has b«en receiving mainlen* 
ance nii<l other nllnwancea from the oefenH* 
aiiL> till within a retent dale of the soit, 
ifl e\ idence of the fact that (he defend- 
ants have been admitting the exii^tence^ 
in (heir hands» of the property in tvliirh ihe 
plaintiff ia interested. Before a«, however, 
the plaintifl s right to >otne ah*ire in the 
properly held by the u.ii testing de*ei danrs, 
hn> not been cjoe&tioned, and it has been 
conceded that his right is not lairred ex- 
cept with reference to Hime parliruhir 
clas 5 e 5 of contentions to wh th 1 need not 
now allude, though b<»tli these i|ue»ti<tn% Mcie 
raided in the lower Court. 

The view tuVen by the learned Diatrii t 
Judge and accepted l>y luy learne^l brotliei' 
ia thut because there U a gootl deal of 
evidence pointing to the conclusion that 
the parties have considered ihen^elves to 
be, and acted as though they 
were. meinl>«rs of an undivided Hindu 
fuoilly, theivtore thoir rights nn M Im.* 
siniilnr to thc>v of the niviiiber.s of a 
jidiit undivided Hindu fumily. i rvgivt 
that 1 am unable to ai^ccpt thU cOMclu»ion. 
It IH the enso of neither party that tne 
Hindu Law governa their property. It U 
uaprcssly stated in tho plaint ns well as 
in the written ststementa of moKt of thu 
defondunts that dlohaminadaii l^w governs 
them. In thvhs ciivumAtancea, it ^eeius Ui 
me ditEeult to mo how the Hirido Law 
can Iw appHcuble. The Uiiido l^tw* of 
joint family property U also difficult to U* 
applied on general grounds for two 
reasons:— 

ill n Mussalmen family, daughters, wives 
ami mother:^ become einiilcd to shares hi 
the properties and not merely to mainten- 
ance. When a ct>ildle«a widow becomes 
entitled to ii share in tbo property, her 
estate would entirely go out of the owner- 
ship of tbe family grouo, and alter her 
death, her heirs would be her paten re or 
her sisters and brother, or even remoter 
relations. 

Apart from this difficulty, however, and 
even If we had only Haion ed and ilaji 
Bassan tn ironsider, 1 am nnibb to under- 
Btaod, when once it is conclusively shown* 
that ceidain properties belong to only on© 
of them, bow it is possible for the other 


to ecqnire a share of It unless it is by 
means of transfer (with or without con- 
s derjti m) or devolution as heir, Hammfd 
was not the heir of Uaji Ha>san and, 
fherefoie, the only way in which be could 
leo< me entitled to a share in the property 
of his brofher, would be hy transfer in his 
hfe-time or beqne.st. There never 
Ima been any suggestion that Haji 
made a gift of half hia property to 
He mmed. 

My remarks do not lefer of course to 
the ciueMion whether a properly jointly 
acf|Qirvd by the exertions of two persons, 
should n.^t from the very start belong to 
them bc.th jointly. I am not dealing with 
pr<»^r(y so acqQire<l, but with property 
such as is referred to tn Exhibit XVI, 
which is shown to have ►'een at the 
atsrt the pi‘opepty of Haji Hassan 
alone. 


I do not understand how in Muhammadan 
Law the n»ere fact that one person allows 
another to live with him and treats him 
as though he were co-owner with himself 
of property uhicli in shown initially to 
belong to him alone, can make the other 
a co-owner. Sueh circumstances may railie 
a presumption of co-ownerhip when the 
origin and ownerhip of the property is not 
traced and when it ia not known whether 
one IS the owner or the other. But how 
can these circumstances avail to transfer 

(he owuership. or to convert sole into joint 
ownerslnpi' 

*’ ■" ‘lindii I, aw from 

I*"* " * ,o. i. b„ed. it 

■■■"‘'ents of til. law wbich 
Jiv. to LroHiers after partitioo again 

. ,oge,|..r. 

in. W . “-y "o doubt arqoir. new 

tl>. w.i *"*"?■ '* “‘y inferred tbit 
1 .^ '-“d «;o,.ited and intended 

shift Afra '^'^b rights of survivor- 

be dra»K can aaimilar eoDclnSJon 

EvAft reference to ilnsealmans? 

tliair ta.« to throw together 

the would, ia the eye of 

ther W to on. half. U 

of tha rik ®De cannot be the hei> 

others ; aod the incident of survivor- 
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fifiip c<iiinot U introduced in &he Oivii^ruliip 
oF the property. 

HeneeiMeem^ i» me to he difficult to cin'*eivo 

by wbftt proce^<Efi<orQMl or hiA heir« cnn hive 
arqnired lm)£ a »1iare in the property which 
ie nhown to have been UaJi Hisia(r<i »>Ig pr<>* 
perty, ad diitiii^nisheJ from property which 
WAA acquired by the joint exerlioiH c.f Hiji 
HiSAan nnd HemiDed or their heira with 
the a d of joint property. 

It deeme to rao with gieat respect (hat on 
the principles suggeAted by ray learMi><l 
brother, though it ia odniitteJ that Mohani- 
madan Law governe the parties, in the 
aame breath with which that admUsioii is 
made the Hindo Law is in Fact applied: 
and the reason that it alleged ie thut Hriji 
Kaeean and HarameJ lived like lueinbeve 
of a Uinda joint family. Hat in the 
place, the mode of livijig cannot alTect the 
law to which they are sobject, and 
the mode of life does not avem to me to 
be peculiarly Hindo, as I do rnd see how 
it differs from the mode in which Muslim 
brothej<s would live together, except that 
tboir heirs died withcat partithming their 
ei^tates. Such a stale of c rcniaatances is 
contemplated in the >%/'iiva 4/u«yi>/. 
Cf. Baillic’a Digest, Hook XI, Chapter XI. 
Nor am 1 able to appreciate how there 
can be any estoppel. If ( am right in 
taking Exhibit XVI as evidence that the 
property mentioned in it was Haji Hasaan's, 
Hammed certainly knew that fact. Cau 
Hammed then turn round aud say to his 
brother, 'Trae, this propeHy wa^ yoars and 
1 knew as well as yon or any one e he that 
1 had DO right over it. but yon have been 
such a kind brother to me and been treating 
me as though 1 W4»re cn.owr.er of the 
property with you. Now, therefore, yoo are 
estopped from denying that 1 '•m entitled 
to half of the property.’* If this is the 
law, hospiulity and kindneae are virfoes 
reserved to those who are willing to give 
away a moiety of their property to uvery 
guest whom they ask to make him«eif at 
home in their booses. As we are dealing 
with Mohammadan Law, it woald not be 
merely brothers wbo wnnld be nblelo claim 
this advantageoQS vesalt from hospitality. 
It would be open to every stranger. 

I now come to deal with the qaeation 
bow, when the parties are governed 


yj? 


by Maharamadan Law and have been living 

together without partitioning their property, 
the interest oF each member niu«t in rny 
opinion be determined. In doing so, it 
srema (o me that the following conaidxrations 
have Co be borne in mind; (1) IVhether 
the plaintiff is entitled to any of tf,e 
properties which are the Kuhject of the 
Kuit by (o) inhentaoce, or (h) by acquisition, 
hecauae the properliea in the hands, of the 
clefendania wei-e acquired by the e.xertions 
either of tho phinliff alone or of the plaintiff 
and the di^feiidants: ( 2 ) whether the rights 
arising nuiler lliese two iittitU, have to bo 
diinriiished to Che extent of any advances 
ur payment* that have to be <lebiC«d to him. 
Fnr, ill Muhammadan Ltw d^ownerx of 
property, notwillistanding that they live 
tnifellier, would be expected to pay for 
their own maintenance, and other us pense 
out of their owji aliares in the property 
held ID cn.ownership. This effect can, of 
con roe, l>e negalivetl by agree m on t and (be 
existence of such an agreement may be 
presumed from the conduct of (he parties 
and their mode of life i„ a„y paiticulap 
ease- Jt it ronceded before u# thiit in the 
preient case such an agreement may be 
presumed. 

I deal with joint nuquisitioiis, I 
mast distinguish acijuisilions made exclusively 
by the exertion* of any individual member 
which would ofilinarily bs li is own property. 
Ihe fact that the piaperty in the hands 
of a person belonging to (he group is 

obtained by inhenlance and would under (be 

.Mitak«hara Law be styled anceatral property, 
does not by itself fix with any special 
character fresh properly arquiied with the 
aaxistanee of sacb “ancestral” property. Such 
fresh aeqeisitions do not of necessity belong 
to the gjoup described as the joint family. 

If they belong to tbe group, it is cnly by 
reason of some such causes as 1 am going 
to mention. It is on this ground that it 
seems to me that the property acquiwl 
prior Co 1:70, must be Considered to l>e 
HaJi Hassan’a, with merely a claim on the 
part of Hammed or his heirs to be given 
some pem one ration for having assisted in the 
acquisition, a olHim, which owing to the 
exUlcnco of Exhibit XVl and the concession 
of the defendants, is taken by me us 
am-JviutiDg to one-eigbth of tbe prupertiee 
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mentis wl ill Kxliilot XVI. TU question 
to \\] w]\ 1 hnvc ju^ alluded, may also 
arise ill enimectiou witli pronerties <*l:*iiued 
to linvo l)epn acquiml separately hy tlie 
] Itli At d defeiiHaut« otiier;^. 

Ulstim't from sucU sepAioU' ‘»»H«i*Ui«Hi<, 
are a<u|uisitiohs made by I he lueiidwi s of 
tlie family work i up together (r.?., by iurry- 
ing aiJ a joint trade) with property of 
which they are cn<owhers: Aiirli co*ow'neiship 
may arise fruni the propvHy having lieeo 
inherited fnoii a c<aiiinoii ancestor, or Irom 
the fact that the raviies are the le^al 
representatives of those w ho nei'e in the pa>fc 
partners in a Hrm. Acquisitione by eo*ovviiei'^, 
mode with the assistance of property held in 
CO'OW ncvsliip, it seems hardily neevs^nry bi 
Bay, themselves been me property held in 
cc'ovvnership. Jt may also he that cimtrb 
biition to the funds noccssary for making 
the nequisUinn possible was on (ho iinplii-d 
condition that the persons mi contributing 
were t<i shain* in (he fruits, even (hougb 
they may not have actively or otherwise 
aAsiHt«<l in making the acqaisitioiis. Such 
a contract may lie implied from the conduct of 
tho parties and their iiiimIc of life nay supply 
evidence of such conduct. Kor, though no 
pcrs<in can claim to bceiitided ns of right to 
curry <iii a business carried on by liis father 
in imrincrnhip with <i(her jicrsons (in the carue 
way as in n joint family or ancestral firm 
uimiiigat lliiulus governed by (he Mitaksham 
Law), yet where a numlwr of pertone are 
living together Quite<l hy ticc of kinship aod 
where the persons so living together, depend 
for their livelihood upon (he profits of the 
business carried on by them or sutne of tlicra, 
the relationship of partners can hardly be 
prevented from arising. Owing to the 
statoQiente made to aa by the learne<l Pleaders 
in Court, ! have assumed that (he yaitiee io 
the present case admitted the existence of 
auch implied contracts. 

Mr. K. Srinivasa A iy an gar for the appel* 
lants strongly urged that no question of 
partnership can arise in the present case, the 
pleadings being on tlie footing of co-owner, 
ship and not of partnership. But the origin 
of partnership has itself been explairKif in 
Roman Law to bo the Consortium*’ of co* 
heirs. The exposition of ttiis class of part- 
neraUip in RomaD Law is so suggestive that 
it may be here referred to with ad vantage 


Thus I find that Professor Roby, in bis 
Tre.iti^e on Private Roman Law, Void ms II, 
pages 127. 12S, after deHning a partner* 
xhip” ns a contract whereby two or more 
persons agree to work together for common 
profit, or to acquire and hold property in 
Cdtoraon, sharing the gains and the losses," 
continues: they “may combine only for one 
particular piece of business, or to carry on a 
continuous trade or enterprise, or they may 
even agree to put all they have, into a common 
stock and share each other's fortunes of what* 
ever kind.” lie adds in a foot‘note: — 

“It is probable that this tborougbgoiog 
purtnersliip sprang from the position of 
hr«>thersand sinters living together as jriini 
heirs (o their father, Consort ft apprara 
to have this special application. GeKins 
(i. 9) speaking of the Pythagoreans says, 
qMht qHuqne famth'rft pstunm, habebat, tn 
trte*fiKm itettat, tt Cvibatur tncifttis inseparahilisi 
tnmqn/im iVhJ fnit auticHin contoriiunt, quod 
iurt ntque ttrbo Hotnano cppellabatur ‘Sroto 
WON {trctnin MON*fiVo)" 

Where there was do summons to divide 
the inheritance." Then Professor Roby's 
text continues:— 

In the absence of any wider mtentiooe 
clearly shown, the partnership will be taken 
to relate only to husinese matters and to 
the gain and loss thnnee arising, in which 
case inheritances, legacies, gifts will be out* 
side the contract," 

This illustrates, /irsf, that where a group 
of persoite belonging to a family govemsd 
by iluharocnadan Law, work together for the 
purj^e of earning their livelihood and ac- 
quiring properties, the transition leading op 
to the formation of soch a thoroughgoing 
partnership is extremely easy, and eeovmflp, it 
jndicalee limitatione on the scope of the part- 
nership and points out a means for limiting 

the assets and liabilities of the firm, even io 
regard to the rights of members directly 
l«Hicipatmg in the labours of carpyingon 
the hren, or bolding poasession of its assets 
or profits or adding to its liabilities. 

Here again, there is a certain analogy 
with the law governing a Hindu family firm, 
but It seems b» me that the analogy is not 
romplcto. It is true that Hindu family firms 
are the partnerships which in India have the 
closest reseioblauce to such "thorongh going 
partnerships" amongst Muasalmaoj os we 
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have to deal with io tUe present chap. Their 
analogy isallcritigr, brcaa^o the Hindo Law 
farniabes a simple inetho<l of doUrmimni; 
the ri^hb of the parties: ander it the whole 
BToap eontinnea to be a sing^lo legal entity 
making it unnecessary to trace oat the legal 
reaults on the decease of each ancestor of the 
claimant. For reasons, however, which I 
sbnll state, it seems to me that this ea>y 
process is not available cniess the parti^^ niw 
willing (as they are in the present case) to 
have each one* of themselves treato<l as 
though he or she were a partner with the 
right to share in the profits of the firm (or 
futare ac^uisitioim) in the proportion of his 
or her interest in the asseU of Ihetinn. 
irroapgctive of sections 240, 241, 24:1, 247 
and 253 (2) of tho Indian Contract Act. 

The lonrned District Judge has referreil 
to Khalfja v. /irnmiV (2) in the beginning of 
his judgment in the foltowihg lerms:^ 

The parties are N’orayofetho customs of 
which race are recorded in Khatifa v. 

(2). Ordinarily Kavny/rtt follow the joint 
family system of tlie Hindus but conform 
to the Malmmmadan Law in saccesaam. 
The ovidence in this case shnws that these 
parties do the same and ihei« is absolutely 
nothing to prov^ other wiso. 1, therefore, find 
that they follow this custom." 

The result of tlie decision in KhQtiJp v. 
Tumait (2) seems to mo to be stated too 
broadly in this passage. All that is there 
laid down is that amongst the ynmpaJ$ 
though thu devoletion and dietribotion of 
the property were regnlated by I he rules of 
Mohammadaii Law, the Hinda system of 
managing joint family property by a male 
Do-parecner was in vogoe." 

It need hardly be pointe<t oot that the 
fact that a particular custom is relied upon 
and held by the Court to have been proved 
in one case, does not empower the Court to 
take judicial notice of it in another 
case; jodieial notice may be taken only of a 
ouatora that has been repeatedly prove<1. In 
this ease, no special custom was pleaded; nor 
is any general custom referred to in Khn/iia 
V. Itmail (2). But the word 'custoiu’ 
fre^iuently invites a confa.Hion of 
ideas. In its legal sense, custom must 
of necessity connote only such rales of 
condact as affect rights and liabilities. 
Bvidenee of the pocalisr waye of liviug 


adopted by an> class of persons may Jiave 
to be adduced for an elucidation of the 
facts eiisCing in any particular case. But 
this does nnt make thn-e ways of Jiving or 
observances customary rules of law. There 
may, however, be sufBcient evidence in the 
present case for holding that the particular 
family concerned, has adopted a way of 
living which is similar to that adopted 
by menilwrs of a jvint Hmda family. But 
what is for more important is that the 
parties are agrco<l that their rights are 
to be governed by Muhammadan Law and 
that they have not adopted the Hindu 
Law of saceession. 

U there any reason wliy the assets of 
the firm originally established by Jfaji 
Uasoan and carried on by the ancestors of 
the plaintiff and the dofemlanto, in which 
members of these bra nc lies have actod as 
partners or managers, should l>6 gnverned 
by the law applicable to a Hindu jnint 
family or ancestral firm governed by the 
Mitakahara LawJ* In order that this 
Question may be auswereil. I must refer 
to rules governing euch Hindu firm?, which 
may be relevant to tho Questions involved 
III the present litigation, and consider the 
reasons why such firms are governed by 
what ia effect most be consideied to be 
special rules uf law. 

The leading rase relating to a Hindu 
joint family firm , seems to be Ramlal 
Tkakunidtu v. Lokhmichpnd UtiHiran (5), 
it does oot seem to have been expressly 
noticed In the decisinne following that 
ease that it was decided in Jgfil, )ong 
prior to the passing of the Indian Continct 
Act. The learned Judges who decided the 
case say: 

"Being a mattor of contract between 
flindas, the laws and usages of Hindus 
most govern the decision." 

The prindplee laid down in the leading 
case seem, however, to have been given 
effect to in later decisions in tho some 
way as if they were unaffected by that 
Act. Bo this as it may, it seem.s to me 
that if the provisions of the Indian Con- 
tract Act were applied to the case of a 
joint family firm governed by the Hindu 
Law, the same result may be arrived at, 

(oj 1 B. B. C. B. App. 61, 
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at least in tbe great mai^rity of the ea^es, 
A4 that to whieh the dechioru lead as. 
The most imp^irtnnt deeisiona seem to mo 
to be reconciUble with the view that the 
Indian Contract Act applies to a Hind a 
family hrm, bat that the incidenta of ibe 
Act are affected by the pecoHar doetrines 
of the joint Hinda family, which doMrineg 
are incorporated in the law of Hinda 
unceatra] firms, juat in the same way aa 
the proviaions containe<l in tlie articles of 
partnership relating to any particaUr fii'tn 
may be incorporated. The Indian Contract 
Act in this view governs Hindn family 
Hrms as much as any other hrm: but the 
incidents of a Hindu joint family firm 
are different from those of a firm not 
subject to the Hindu joint family Jaw, 
just as, upder the Act, a firm having 
one set of articles of partnership, will have 
different incidents from a Firm having 
another act of articles. Thus, for instance, 
section ^41 of tbe Act lays down that '*a 
contract to the contrery'* may prevent a 
particoJar result following. That same result 
is prevented from following in the case 
of a Hindu joint family firm by (he fact 
that by the operation nf the Hindu Law, 
the sons of a father become partners with 
him in his lifetime by birth, and may con- 
tinue to be partners after bis death. If, on 
his death, they continue to carry on the 
business, the same results follow as though 
they had ogreed to continue the firm aa 
such partners. See Sathni^hai 

V. 5v>/w«Aurar (6). Similarly, the con- 
tract referred to in section i45. most 
have reference to the law governing the 
parties; and under section 1^47, a minor 
may be admitted by operation of the Un* 
to tbe benefits of the partnereliip, aud 
may have bis share in tbe property of the 
firm, but be free from personal liability 
for any obligations of the firm. See 
Raokunaihii 'I'araehauil v. Bank a/ B^mhau 

C7)- 

Thus I lake the decisions relating to Hindn 
joint family firms to show that the Indian 
Contract Act lays dowu that tbe relations 
between the members of the firm mnM 
be presumed to be to a certain effect, in (he 

(6) 6 B. U. 

(7) 9 Ittd, Cm. 17% 84 B. 1i; \i Bam. L. B. Sic. 


alksence of a contract to the contrary; that the 
contract to the contrary may be an implied 
contract; that 5uch an implied contract 
may be presumed from the mode of 
life resulting from the general personal 
law of the parties, especially when not 
presuming such an implied • contract, would 
bring about inconaiatencies, and results 
unexpected by tlie parties them.ielves. 

If this is so, then in any event, the 
Indian Oontmet Act must be looked to 
primarily for determining the incidents of 
the firm escablished by Haji Haastn, even 
though the mode of life adopted by the 
members of the family was that prevalent 
amongst members of a i *int Hindn family. 
That fact, however, must be brought to 
bear upon the rules contained m the Indian 
Contract Act, ami mnat not be made a medium 
for condacting all the incidents of a Hindu 
family firm into the present cuae. Thus 
the law of survivorship among co.pnroeneri 
by which sons acquire an interest in the 
ancestral property of their father during tbe 
hfe*tiaie of the father, does not find a place 
in Muhammadan Law; and widows ond 
daughters take definite fractions in the 
estates of the deceased, and the property 
represented by those fractions, is not liable 
to be dioiinished by any sabaeqnent conduct 
of tbe partners of thr firm. The right of 
such ladies may under certain circumstances 
differ from the rights of those mala members 
who assist in the business, and in ths acqoisi* 
tifin of properry, because the latter would 
under the Indian Contract Act be entitled 
to be considered partners in regard to the 
acquisiiions mode by ufforta in which they 
• T* J®*''*^* whrraas female* and «ncb males 
as have not conrHbated their efforts inacqutr- 
log new properties, would not be partners. 

Again, in the case of an ancestral firm 
whose members are governed by Muhamma' 

dan Law. one of the members may die leav- 
JOB no heirs within ths group of persons 
Jiving Lyether and working in the ancestral 
frm. Hie heirs, in tbe absence of dracend- 
ants, may be collaterals who have bad no 
dealings with the firm, or with tbe family 
gciup in which the deceased was iocluded. In 
such a case the share of tbe dereaxed partner 
vonW no Get hr less devolve upon the Strang- 
ere, aud iroold be subject to the provisions 
of section 241 of tbe Indian Contract Act, 
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whema in th^ ease of a Hine^a joint co par* 
oenary property (whether or not consiecing 
of a family 6rm)» on the death of any of the 
members, his estate must necessarily deyolve 
upon persons within the co>parceaary it«elf. 
>7here one of the partners dies tbe firm 
would ordinarily be c'lnsjdei'ed to be dUsoIv* 
ed. I. Indian Contract Act, section 25 ’t (10)]. 
But since the 6rm has been conthiii»u<ly 
carried on, there mast, in the eye of the law, 
be coneidered to have been, on the death of 
each partner, n fresh contract, express nr 
implied, to eontinae the 6rro. On the other 
hand, it does not fo)|nw that the heirs of the 
deceased partner xhonld become partners in 
the firm by the very fact of snch continuance 
of the firm, or by the fact that the aaaet< of 
the firm inclade the share therein of the 
deceased partner which by his death has 
devolved on such heirs. The reason why the 
eona of a partner in a Hindo ancestral firm 
are on the death of their father taken to be 
partnera in the firm, ts that the sona are 
eo'Sharers and partners with their father in 
hia lifs'tinie, that in fact, though as 
between the father and the other memliert 
of the firm, the father was one niiit, that 
unit consists of himself and his sons who 
are co-parceners with biro in the fsmily 
pmpsrty. Sfim'tVtkat v. 

(6). Evsn in regard to a firm ^verne4l by 
the Hindu joint family law, the limitations ss 
to the hsbihty incurrsd by a partner are in* 
dicated iu Bt9hnmhhor Salh v. Folfh Aef 
($) and v. VarfitJtn/tt(f (9). 

The result of these two decisions seems to be 
the same as would have been arrived at by 
applying section 241 of the Indian Contract 
Act, though the section does not seem to have 
been expressly referred to and the circuitous 
method (s followed of considering, in the 
first instance, persons to be partners, though 
they have not taken any active part hi, nor 
bad any concern with, the management of 
the firm directly or indirectly [See Bixham> 
bhar Ftiih v. Fafeh Lol (8)] and then 
limiting the liabilities of sach persons in a 
Danner which conld not be available to part- 
ners, but which won Id result from the appli- 
cation of section 241. If the liabilities of a 
partner are not incurred, then it would follow 

(8) S» A. n«c A. W. if. (1907) I; 4 A- L. J. 05. 

(A) M. U6i 9 M. 14. J. 3. 


that the rights under section 2511 (2) cannot 
be claimed. 

In the case of Mussalmans, section 241 
of the Indian Contract Art has, it seems to 
me. a direct operation; in their case there is 
'*no contract lo the contrary,” nor does their 
personal law operate so as to make them part* 
ners to any extent, or otherwise to minimise 
(he effect of section 241 on their rights. 

After it is determined, who from time to 
time are partners in such a firm, it is possible 
to Shy how the acquisitions and additions 
from time to time to the property of the firm 
are to be divided As 1 have already said, all 
the heirs of Haji llassan and Himiued were 
interested in the assets of the partnership, 
but they were not necessarily partners. The 
righu of the two different classes of persons 
would have bad to lie determined on 
different liases, but for the coiieessions to 
which I have reforrcd. The rights of those 
who are held to be partiiem, would have been 
subject to the rule contained in section 253 
(2) of the Indian Contract Act; and those of 
the heirs of Hiiji Nassau and Hammed who 
would have been held to be partners in the 
firm would have been considered under sec- 
tion 241 of the Indian Contract Act to have 
given a loan of their portion of the property 
to the partnership, liut these details are not 
uecessa ry in the present case. 1 have only 
stated these for making my view of the case 
clear, and for showing that there are no in- 
herent insurmountable ditBcuUies in the way 
of applying Mubamroadan Law to the aesets 
of the firm as wsM as adopting the Muhsm* 
madsn Law of succeesion. 

The result seems to be, therefore, that 
such cases must be considered, as indeed 
they are, a saries of soils for adminis- 
tration, partilioo, end dissolution of part- 
nerships. The rights of the parties must 
be determined with reference to the 
Muhammadan Law of inheritance and 
succession, and to the law contained in 
the Indian Contract Act relating to scqoisi- 
tionn made with Joint labour, or by means 
of property in which more persons than 
one are interested or with property 
originally jointly acquired and held in 
eO'Ownership and sabseqnently continued 
to be held Slid utilised for further 
aeuuisitiona by the survivors of tbo 
original co-owners on an implied agree- 
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meni witli the heirt of the deceased co. 
owners. 

It will be convenient to record the 
findings that should in my opinion be 
given on the issues:— 

On issue (1). toy answer would be, the 
parties nre the heix? of two brother 
who held certain properties in co«owner«hip; 
n« such heirs, the parties are themselves 
CO-nwners of the properties originally owned 
by their ancestors, and properties acquired 
with the nid of those properties. 

(2^ The parties as such heirs, are 
entitled to simre in the properties 
mentionetl in the schedules to the plaint 
except in the shop of the 12th defendant. 

(3) In the affirmative, 
lu the affirmative. 

(5) . In the affirmative in the terms 
stated in my judgment. 

(6) ) These isaoes are argumentative, 

(7) 3 and 1 think my judgment gives 
a sufficient answer. In my opinion, 
amongst parties governed by ^lubammadan 
Law, there cannot be such undivided 
members of a joint family as to prevent 
their holding private property, 

(8) In the affirmative. 

(9) In tbe affirmative. 

(10) Not barred. 

(13) In the affirmative. 

(12)1 1 agree with my learned bndher'a 

(14) > remarks on the district dudge's 
view with reference to the<e two lAsoes 
(see page 23 of the District Judge's judg* 
ment) and answer these two issaes in 
tbe negative. 

in my opinion, for tbe reasons which I 
regret 1 have not been able to state at 
less length, the case ought to be referred 
back to the District Judge for accounts 
being taken on tbe following basis: 

(1) That Hammed Sabib was entitled 
to one*eigbth of the properties referred to 
in Exhibit XVIj 

(8) that seven. eighths of the said property 
and all other properties acquired prior to 
1670, belong exclusively to Haji Haesan 
and bis heirs; 

(3) that the property acquired by the 
firm established by Haji Hassan after 
1670 must be equally divided aUion^.st the 
heira of Haji Hessan and Hammed Sahib 
ip accordance with Mnbamniadan Law. 


I would make the costs of the parties 
come cat of the estate, but with liberty to 
the learned District Jndge to declare that any 
particular 5ets of costs were nonecessarily 
incun ed and should be borne by the parties 
themeclvea. 

On this baai.s, a preliminary decree for 
partition should, in ray opinion, be made, 
which would be followed in due conrse 
by n final decree. 

SApAi<(ra Avyar, J.— Aa my learned 
brother's judgmeui deals with the .pre* 
bminary facta and the relationship of the 
parties at length, 1 shall not repeat them. 
Whatever may have been the nature of the 
understanding between Hammed and Haji 
Haesan at the time when they commenced 
to work together, they agreed in 1845 
that the interest of Hammed iti Ike propertu 
referrtt} ta i'm BihiUt XVI , should amount 
to one<eight1i share of that property. 
Exhibit XVI farther shows that it waa 
only if Haji Hsssaii failed to return from his 
pilgrimage that Exhibit X71 was intended 
to have effect. 

Wm the interest of Hammed in the 
assets of the firm that of a partner after 
Haji’ Tlassan returned, that is, between 
184S and 1866, so that section 253 (2) 

of the Contract Act is brought into opera* 
tion? 

The conduct of the two bri»thers and of 
the meroliers of the family after Haji 
Hassan s return in about 1848, seems to 
me to have been such as would bo 
expected from brothers who consider 
them^lves as equal partners of tbe 
business and equal co-owners of all their 
properties. If Haji Haesan and Hammed 
Saheb had been Hindu brothers, I think their 
conduct and the conduct of their descendants 
and heirs could lead to only one conclusion, 
namely, that they were equal partners and co* 
owners. In Stt<iarsQntim MaistriY,^arastmhHl» 
Maiitri (8), Sir V. Bashyam Aiyauggr, J., 
dftes the following expressions (in that caas 
tw-o out of five Hindu brothers carried on a 
bueiuc;'* itintly):— . 

It is not alleged that there was any 
expre.x^ agrwmeot of partnership, but that 
as the plaintiff regularly combined his 
labour with that of the 1st defendant in 
canning on tbe contract bnsineae, an agree* 
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meat of partnership shoo Id be impliecl be- 
tween the?], especiallf ae thejr were relafed 
fts brothers. There beinjr no express 
agreement between the brothers in regard to 
the contract bosiness, the question that pre- 
sents itself for eonaideralton is whether^ 
under the above circomsUnceA, a contract of 
partLersbip Abo old be implied or whether the 
proper inference to be drawn is that there 
was no legal relation between the bi'othere 
in respect of the boaineee^ hot that the plain- 
tiff regolarlf andeyetematicall/ aanisted hia 
elder brother in carrying on the a*ork in... 
expectation that hie elder brother won Id deal 
with him generonsly if proKte were realiaeil 
from the bo.sineas.’' 

'* In deciding this qneat ion one ahonM of 
course hare apecial regard to the social 
CQstome of the Hindus and to the fact 
that the plaintiff and the drat de- 
fendant were brothers... that the nature of 
the business was such that combination of 
labour was more important for ancceas than 
eontribation of eapiial and that tlie plaintilTs 
association with hia br(*ther in the busine*a 
for a period of nenrfp tix i/fnrt was not co4mI 
but rtffuhr ami cantinMUi." 

The learned Judge refers to several other 
cireometancesi and then says: '* Under these 
circnmstances an agreement of partnership 
would be implied by law/' and adverting 
to the principles of the law of estoppel 
embodied in section 115 of the Indiati 
Evidence Act which is the same es the 
English Law, the learned Judge held 
that the first defendant in that case was 
estopped from denying that the plaintiff «rss 
an equal co-owner or partner. In the present 
caee, there is no doubt one circumstance 
against Hammed Sahib, namely, that he 
agreed in 1845 to lake one-eighth share of 
those properties belonging to hie brother 
which were in existence in 1845 when his 
brother started on holy pilgrimage. It does 
Dott however, appear that Hammed had not 
then other properties of bis own. It is far- 
ther clear that Exhibit XVI which seems to 
have been unearthed from old forgotten 
records, was never acted upon, evidently 
because tbe elder brother returned in 1848 
and tbe relations between the two brothers 
became still more cordial than it wae before 
ip 1845, tbe son of tbe younger brother 


marrying the daughter of the elder. All 
that appears afterwardx is timf the two 
hmtherA lived together ax if they wci‘e morn hers 
of a liiiidu joint undivided family and that 
both eqnally managed the affair.x of the bust, 
ness and (Hnulucted the traiisoctioiia mnnected 
with the immoveable pivif>«Ttivx wlnvli were 
acqninnl tiio&lly in the i ldor hi nU, name, 
though some pw^pei tic'i of ruhstanfra] valne 
w'cro al'>o puiTha>Hl in thu >imngir l>rol hen's 
n.imo. I do not fnrget Ihnt thvy were 
MuA«.*)hnnris and not llindns, Imt tht*/ were 
^(o^salruans who lieloiigeil to a small sort 
called •V<ird^«i^c. Their custom «< are thoa 
recordeil in v. hut ait (J), by the late 

Mr. C. (iopaian Nnyar. who whs in his days 
one of the abJent iiicmbeii «»f (ho Sulionlinato 
Judicial Sew ire : 

It has to be rei»erul>«'i'Hl that, though 
fhi-ho pe<»ple are Mulinmniadans by ndigion, 
they conform to Hindu ciisinms and amiiriera 
to a very great extent. They belong to n 
class called or new corner.^, being 

the descendants of a party <d Aruli mercliants 
who migrated tn llhatkal near Una '<om4> 770 
years ngo ami took for their wives converts 
from the Hindu Konkanis of tho place. 
Konkani is atill the home language of these 
people, and it is clear from the evidence of 
several witnesses that, like their Konkani 
neighlionrs, they are not over-fond of division. 
Th.)ogh...the common ancestor <lie<l in 1850, 
fits estats tf^s itsnr ih’viiltii C/uoag Kii 
bnt mitHttfffii quite in the JUiuIh li/ hit 

ehfe^t ton .Mit his </cetA in 1800 and sines bu 
(he Isl (JefenJnnt. That such management was 
for the benefit of all the heirs of Sayyad 
Mahomed Sahib (the common ancestor) is in* 
deed clear from the admission of the parties.*’ 

The learned Judges of this Court on appeal 
adopted the tame view, namely, that many 
of the ineidenta of the joint family system 
obtained by custom among the Kavaya/t. 
Tbe evidence in (he present case also clearly 
poioia to the same conclosion. 

a 

My learned brother Mr. Justice Spenoer 
had in 1913, as District Judge of Taiijore, 
to coosider n case between the membei's of a 
JtoirfAer family in Negapatam, tho Jf<>u'ther 
community, while following (he Muhammadan 
Law of inhentanre, having also adopted 
many of ilio customs of the Hindu*. U>ee 
pages 96 to 100 of the printed papers in 
Second Appeal No. 983 of 1913). io IV^uf 
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Ihf Hiffli Court observed : 

AUlmusH Old tech ideal rules of Hindu 
Law Are not applicnble to families of this 
tribe* the same presumpfien mtut tin’** fntnt 
facts of a similar kiful An«i the same principle 
must be eqoalij held to govern cases of fftmily 
par tncrsliip among Hindusand Hu ham mad a ns. 
The 6rat defendant, liavincr been nmnaging 
member of the joint estate for a long scries of 
years, must be preen me<l to have made these 
additions to the property from the joint 
estate, unless the contrary were shown.*' 

In Sndtf'irfnnnessa v. }f<tiaila Khato(>u (ID* 
Mark by, J., observed : — 

V\ hen a Muhammadan family adopts the 
customs of Hindus, it may do so subject 
to any modification of those costorus 
which the tdembers mey consider 
desirable; and it must rest with the 
Judge who has to demde each particular 
case how far he should apply the rules of 
a Hindu joint family to the case of any 
Muhammadan joint family that comes before 
him.' 

Mr. Justice Spencer epprovecl as Di«trict 
Judge the following remarks of the Snbor* 
dinfite Judge who tried that case which 
came up as Second Appeal No. 083 of 1913 
to this Court: 

**All the circumstances of Ibis case 
show that living in the midst of a country 
where Hindu usages prevail, and l>rihg 
probably also of Hindu origin, the family 
has been following the Hindu usage io 
practice, with regard to joint living nod 
joint enjoyment of property. In thi< state 
of things, the Courts have a discretion to 
apply such of the rules and presumptions 
of Hindu Law which are dictated .by the 
circumstances of the case. It must accord* 
ingly he held that io this case, the plaintiff 
and the other sharers will be IxmmI to 
contribute their shares of the debts wliich 
may be found to have been incurred for 
the family benefit and still ootstandiog. 
Although there is no rule of ilubammadan 
Law imposing such a charge, it may be 
fairly presumed that it is one of the 
itic^'denfs of the eonmensaliti/ that obtained 
in the familv.'* 

(10) SU. B. C. B. 414. 

. ill} 8 0.«e4;8G.L. K.90S. 
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Ifyself and hfr. Justice Bakevrell con-' 
6rmed on second appeal the above decision 
of Mr. Justice Spencer given by him' as 
District Judge of Tnnjore, 

In the present ca«e not only did the 
two brothers Haji Ha^san and Hammed 
Saheb live and conduct business amicably 
together between 1»48 and U65 when 
Hammed died, but the properties purchased 
in the nan>* of either^ were enjoyed by both. 
Kxhibit XJX is a title-deed of a property 
purcha*>ed in the younger brother's name 
ill 1849. Exhibits XVllI and XX are 
liiledecds of properties purchased in 
Hammed Eaheb's name in 1844 and 1846. 
All these pniperties were treated as joint 
family properties by both brothers. [As 
even their Lordships of the Privy Council 
have used the eapreskion “joint family" 
in more senses than one as pointed out 
by Sir C. Snnknran Nair, J.* in liama 
Roicv. Uah V PiUapur (U)]. I have 
ventured to use the expression joint 
family pioperlies in the case . of the 
ibsaalman families without intending the 
expression to involve all the usual impli* 
Mtiona when applied to an undivided 
Hindu joint family. Upon the death of 
Haji Hasaan in 1870, the whole property 
of the family, including these three pro- 
ver !«. WM reji..,red in tl>* name of 
IMda Moideeii, th* .on of H.ji H.a.an 
trlio waa then the manneer in Manki. 
The aoeount. of the ba.ine.. which had 
sto»t .n the name of Haji Ha.«n alone, 
were earned on from 187 1 to 1882 in the 
jo.nt name, of Dod.la lloideen. aon of the 
elder brother, and Abdul Rajack. the eon 
of tho younger brother. The name, of 
other male oiembera of the family «-ere 
intro:.aced into the atconnta in aubaequent 
jear*. in the genealogical tree, Exhibit B, 
»7r 1 ^''- '*'* ''‘**8* officer, of Hona- 

P I -I?f “n nWtetoeni 

Exhibit C, taken from all the member 
of the family it i„p,(ed that Haji 
HasMn and Hammed were co-owners, just 
« If they were two Hindu brothers who 
, oo lotaines* and acquired properlie* 

‘hat ‘h*™ 

sUOQlil be a manager .elected from among 

ei4, (1915) M. 
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the members of the famj ]7 eooAiatinsof iho 
boirt of tbd broth era m if tboee beira 
conatitated a joint Hmda faniil7. Tbe trade 
bosineae was carried on at Sonda, wliile 
ibu propertiea \Ter6 acqaired nioe 07 in 
Manki. lAa the Diatrict Jiid{re M7 s: 

"NniDbeie of docaaente relating to the 
plaint propertiea have now been prodnccd 
to abow in whose names the7 were pnr* 
chased and it is noticeable that tbe man on 
the apot and managiog tbe boaincsa often 
took the document. Exhibit R of 1801 
shows that Sanna Haasan received an 
amonot decreed to Abdul Rajaek. Exhibit Q 
of 1893 shows that Sanna Haaaan who 
was then conducting the trade in Souda, 
obtained in his own name a sacceaak>n 
certificate to collect the trade debts. Etbi« 
bits Y, BB and 00 ars docomeuts to 
Sanaa Hasasn for old debts due to the 
trade and for rente due to the family. 
Exhibit DD is a docnment of 1904 to the 
lllb defendant, then managing tbe trade, 
in renewal of an old docnment, Exhibit Z, 
of 18t6 to Abdal Rajaek, showing tbsi 
tbe manager for the time being, regardless 
of bis branch, got doc amenta in bis own name; 
Exhibit T is similar ]7 a docnment to Alii 
Sahib (Ibth defendant), reciting a prior debt 
dne to his father Abdul Rajaek; Exhibit 
AA, a docnment to the lltb dsfeudent, 
refers to his ancle Abdal Rajaek as the 
manager at Sends; and Exhibit W similarly 
refers to the 16ih defendant.'* 

These Exhibits dintinctly tend to show 
that the two branches regarded themselves 
as egaally entit]e<l to alt the pr>'>prrfiea 
standing in the name of any male member 
in either branch. The oral evidence is 
also to tbe same effect. 

In the account XXll Series (.^e pages 
100, 107, lOe, etc., of tbe printed papera^ 
salutations to Ganapathi and sometimes 
salatation to '*Sri’' occur, showing that the 
influence of Hindu coatoma has permeated 
the commnnity to a rather extraordinary 
extent. Iven in the case of Hindo joint 
family baeineae, the law applicable ia rather 
complex and by no means quite aattlsU. Tu 
Bit^amhftar Nafh v. Forefi L%tl ^S)» it is said 
ID page l8o: 

** A joint anceairal family busineas under 
tbe Hiodu Law managed by the adult mem' 

b'O 


bars of the family differs from an ordinary 
contractcal parinerAhip. In the case of the 
latter, each partner is a contracting party, 
all the partners holding themselves cutas 
trading on the credit of their combined and 
separate fandx, vrhmas in the case of a joint 
fnmily ancestral business, there is no contmH 
of partnership whatever between the mem- 
bera of the joiot family. The family fre- 
Quently couteinx amongst its meml>era, miuora 
who acquired their interests in the business 
by birth. Indeed it may be safely assumed 
that in moxt of the existing Hindu joint 
family trading Arms, the parties, now 
interested in (hem tKiiuired their in* 
terest by birth and not by contract. Ad* 
raiitedly, minor members are liable to 
the extent of their respective iiitereaU in the 
joint family pi'operty for the aHs of the 
managera of the joint family business. 
Gut we do not think that their liability 
extends further, If any of the members of 
a joint family, happen to have separate 
estates, we know of no good reason why such 
separate estates should be held so liable.'* 

Of course, ' the legal imlividaality of a 
eO'parcentr is not merged in (he manager, 
so far as the co* parcener V HuJf Acquired or 
other separate properly is concerned." [Sec 
C'AafcMO^yo v. rur^n/aypa (9)}. Thus in a 
Hindu joint family business in which the 
minor agnates get interests as soon as 
they are b;trn, the sections of the Contract 
Act relating to the d^solution of a 
partnership by the death of a partner and 
tbe necea«ity of the consent of a male member 
to make him liable as a partner even to the 
extent of the interest cif his deceased father in 
tbe family partiicr'«hip baHiii«*M for debts 
contracted after his fathers death, ara not 
applicable. Jn a Hindu joint family 
partnership ba>iness, it iv only the male 
agnates that become partners (though not 
in the foil sense of the expression partner") 
liable to the extent of tbe funds of (he 
partnership business. The matter is furtlter 
complicated in the case of this iv<u‘d^a^ com* 
manity by the female beire and the numerous 
members of each heir (whether malo or 
female) under tlia ^lubamuadan Law, uf u 
member of tbe original partnership, obtaining 
an interest in the partnership Uusiness on 
tbe death of each member of the family firm 
and of any heir of that member. Bat I think 
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tliftt till an lieir or tlie li€ir of an heir 
repoHifttcs nil further rights and liabilities 
nnsing fi'Ctn the future transactions of the 
Hmi, he or she becomes and eontinaes a 
pirtner in the sense that though he or she 
may not !« personally liable for the debts of 
the firm, his or her interest in the partnership 
assets, continues liable till a partition is 
effected or till a repadiatioti takes place. As 
said in some cases, the minor who gets an 
interest in a Hindu partnership firm by 
birth, cannot be considered a partner in the 
sense that he becomes personally liable on 
his attnining niajt>rity for (he debts of the 
firm contracted during hi*^ minority, hut still 
he might be termed a partner in a real 
«eiiso as his share and intcj^e.st in the faTiiily 
buainesK iii liable for the didits conimeted by 
the nnuiagiiig partners, in the case of 
Kavny'if families, I think that the expressions 
joint family* and undividiHl family* ai^e nxed 
in a very loose manner ns if female heirs :i|s4> 
are monihers of the 'Joint family' r>r*undivi<l* 
ed family.* Hut, so long as the family 
b u.si ncHS is cont i n ned vv i t hou t brea k a nd t hnu gli 
female heirs and minor heirs and heira 
belonging to other families, may not be 
partners in the strict sense of the term, their 
interests in the tirm's assets continue liable 
and the value of their iiiteresta fluctoaice 
according to the prosperity or otherwise of 
the firm. I, therefore, venture to think that 
sections 241. 241) and 2') 3, {clause 10) 
end eimilav sections of the Contract Act may 
not be inapplicable to the business carried on 
by A Xnviiyal family as a family business 
though the principle of sucvivorebip and that 
of right by birth, ought uottobe imported iii 
consider og therightsand liabilitiea of the per* 
anus to whom the businesA of a Savoyat faini* 
ly hnadc'^ceiiclcdas heirs. I think that inmost 
oil I er p euts, the pr i nc iples a nd considerations 

applying to the business of Hindu family 
firms can be ruade applicable. On a careful 
perusal of Kxhibite K1 and £2 and several 
other documents in this case, it seems to me 
clear that not only males in the family bat 
all the members (male and female) in the 
two branches and all the heirs and the 
heirs of the heirs of the originaltwo brothers 
Haji Hasean and Hammed Sahib have lieeo 
treated by all the interested persons as 
members of a joint undivided family*' that 
is, that ne the heirs and heirs of heirs in boiii 
branches have been always recognised ae 
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jointly interested in the partnerehip bxuiuess 
and in all the properties acquired 
forming the assets of the business. I am 
inclined to think that if accounts have to 
be taken and if only working male partners 
arc to lie treated as partners in the future 
bnsihcsA on the death of each male heir, it 
might become a hopeless task for even the 
most clear*heade<l Judge to find out the facte 
and settle the rights on aoy thing like a satis- 
factory basis after the lapse of even a single 
generation. I believe it is not quite a secret 
that 1 am not over fond of the Uitaksham 
jidnt family system with its theories as to 
rights by birth, survivorship, exclusion of 
females from inheritance (speaking generally), 
disrourtgenient of claims to separate and 
aelf.acqiiirvd pn^perties, etc,, nor am I at all 
fitr the Mussalmana adopting the modern 
Hindu Laws of succeasion and inheritance 
or the Maruiimkk.ittnyam family system, still 
less am 1 fur the Mulmmtuadan Law (which 
follows more closely the religious rules laid 
down in the Holy Quran) being given op by 
the Moualmans for the later Hindu Law 
which has departed (through the influence of 
decadent coelom) far from the original 
religious sources of the same law. While 
I do not agree with the District Judge 
that the words “undivided family” conld be 
properly used as regards members of these 
two Mussalman families, I have no doubt 
that the business at Sonda should be treated 
on the analogy of the business of a joint Hindu 
trading fatuMy, that all the properties must be 
as if they were partly belongings 
of the two brothers Haji Hassan and 
Hammed as e(|ual co-owners and partly 
the accretions to such properties held io 
co.owner.ship. I am aware that neither the 
principle of survivorship which was in* 

• . ilitakshara in the case of 

joint Hindu family wbeio one of the cc* 
parceners dies without a male issue, nor 
the principle of exclusion of females iwith 
wme exceptions) from succession in Hindu 
mw can be applied to these Musselmsu 
families. There is also no queetiou of 
•tr by birth. But other presumptions 
01 common sense arising from the mode 
leir living, might, in my opinion, be 
Mfely .pp .«3. That coMom,, even modify- 
>t.e the Mobammadan Law. can be applied 
to iln-se^man, is clear from ife/.nwowd 
V. ^uhamnad 


hmiAK OASES. 


947 


Voi. XiXli 

BPSS:iN S4IB 9. fliSSAM SilB. 

£Aan (id). It wae ftrgined that the pro- 
pertiaa which bad been acqoired befora 
1870. ahoald ba divided between the two 
branches in the proportion of eeven-eishtbe 
and one eighth, Bnt in respect of even 
some of the propertio'^ acanired before 1870 
in the name of Hammed, the fw/fai wae 
transferred to Eaeean’s eon's name, tbos show- 
ing that no distinction was made even es 
^d^rds those properties between the rights 
of tbe two branches. 

It was Anally argned that at least the 
properties which belonged to Haji Hassan 
in 1846, eliooUI be divided into eeveu*eightfae 
and one*eigbtb. Bat it seems to me that 
all the properties were treated at if they 
belonged to two Hindu brothers after 1848 
and it is not wholly improbable that 
Hammed might have miaed op whatever 
properties he Jiad in 1848 (there ie no 
evidence worth the name to show that he 
was an abaoloie pauper when he began to 
Msist his brother) with hie bratber'a propartiea 
inestricibly, I think that Ibis is a case in 
which both equity and convenience require 
that the principles on which Scottish Courts 
act and which were approved of in the 
rerent caso in Uahopud Mnsa v. A^fion 
Kumar GanquU (1) shoold be applied in 
this case. Actiogs and conduct of parties 
might give rise to estoppel where such 
actings and conduct have prt^uced alterations 
of circamsUntes so great that without 
great low and inconvenience, the parties 
cannot be put back in their original posi- 
tions. 1 think that from 1848 till this 
suit was brought, the two brothers, their 
hairs and the heirs of their beirt have acted 
io such a manuer that the decree passed 
by the District Judge can be folly iustiAed 
on tbe bnsis that all partite have under- 
stood their rights ae folbwiog from tbe 
properties being held in common ownership 
.between tbe two branches for more than CO 
years and the imperfect understanding or 
agreement between the two brothers which 
began in 1B48, baa become fully perfected 
by their own conduct and tbe cooduct of 
their heirs. 


(la) Id lod. C«». 844 39 C. 416; 6 P. W. A. 19l£( 
(1918) U. \f. K. 77; 11 U. b. T. 7^ 9 A.L.3. 167; IS G. 
h. j. m 18 P. L. A. 1918; 86 u. L. J. m u Bou. U 
A. 103} 10 C. w. N. 458; 186 P. E. 1918; 39 f. A. 19. 


The learned District Judge, while ad- 
mitting that the plaintiff has not proved 
that any debt was inenned by his fatlior 
in building a house which is now treated 
as family property, and that the 2ind de* 
feodant also has not proved that he has 
incurred certain debts in acquiring property 
treated as family property, has allowed 
these two parties to prove in execution 
proceedings that they have incurred each 
debts. 1 think he was wrong in Allowing 
those claims to be proved afterwards, and 
he ought (o have disallowed thoAO claims 
for want of proof. As reganls the debt 
alleged to have been incurred for mainten- 
ance (after the date of this auit> by the 
plaiDtiff'a branch, this also cannot be 
allowed aa the 9th defendAnt's liability, 
after the suit ie brought, is only to l)e held 
a^ountable for half the net income of the 
family received by him after tho datu of 
so it and nut to be tendering maintenance 
amount to the plaintiff’s branch. The decree 
passed by tbe Di.strist Judge is further 
defective in not providing for ths necessary 
accounts to be taken and in not reserving 
liberty to the parties to make applications 
coiiuocted with the taking of (he accuunta, 
the isauuig of tbe necessary comrnisNions 
for making partition and so on. Subject 
to the niodiftcations above referred to, 1 
would confirm the lower Court's decree 
with coets to be paid by the appellants to the 
contesting respondents. 

Bt TSE CovKT. — Under section 98 of (he 
Civil Procedure Code, the decieion of (he 
District Judge on issues 12 and 14 is sst 
aside and the issues are decided in (he 
negative. The District Judge's decree will 
also be modified by adding directions 
to take the necessary accounts and by giving 
permission to the parties to make applications 
in connection with the taking of accounts. 
Id other respects, the decree will stand con- 
firmed with costa of the contesting respond- 
euts. Tbe clerical errors pointed out in 
grounds 38 and 40 of the Appeal hfemoran- 
dum will also be corrected by the lower 
Court. 


Decree 7no*U)U<l. 
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UAFlfO 1*0 SAIKQ v. U ACT NO SAW UIN. 

LOWER BURMA CHIRK COURT. 
Si'EoiAL Ctvif. Second AppSAt No. 10 
or 1915. 

AngQAt 30» 1915. 

PrfHnt: — Mr. JoAlice PurleU. 
WAUNO PO SAING AHDOTHEft.s— 
Appeuants 
(V rsus 

MAUNG SAN M(N asp otueas 

— RbsPON HANTS. 

Undpr the Bormrco Bu<1<lhi*t Lnw, ii«m)ow h*s en 
absohHe pnwer of whole property 

»ubject to the right of other:). 

SriM Ton v. A/o *$'>«, dU Cay. 5Mi >\*rern*<I 

to. 

Mr. Ba for tho AppelUnls. 


Jh re D\TAKKADAS TE^BHAKDAS. 

BOMBAY HIGH COURT. 

Imsolvenct No. 216 of 1912. 

Septpnabor 27, 1915. 

Present t • Mr. Justice Davar, 

In re DW ARK ADAS TEJBHANDAS. 

NARSOO.MAL GOKALDAS— Crbdito6< 

TotcMti I Hsot it ne^ Act ( 2 If of i»*), *. 
I"— S«*V sfAinft oAjuilieafed (nrolcrnt— Xeore ofCeurt, 
M-Aen to Ae ebtointA. 

The (rare eootcmplated under eection 17 of the 
I’resHicocT Town* Inaolvency Act ie leave whiob 
oiiffht In Iw obtained before Che corameacement of a 
euii and eanaoc be granted after the eame is died. 

Appliraiioti oiado in Insolvency No. 216 d 
1912» in the matter of Dwarkadae Tejbbao* 
das and others adjudged insolvenU. 


JUDG5IENT, — The land in suit belonged 
to San Ya aod Ma 61in Tha. After Maung 
San Ya’e death n decree was obtained against 
Ma Min Tha in execution of which the land 
was sold, and it passed into the hands of the 
3rd appellant Maung Po Myoing. The re- 
spondents who are the children of Maung San 
Ya and Ma 61in Tha sued to recover half the 
land, on the ground that 6 U Min Tha's 
interest in it was only one*half. The suit 
was dismissed, but on appeal, was decreed, 
following the rulings that tbe widow's absolute 
right of disposal extended to only one-half 
of tbe joint property of hereelf and her late 
huiband. A Pull Bench of tbte Court bas 
now ruled in 1/a Setn Ton v. l/n Son U), 
that, eobject to restrictions which do sot 
apply to the pre.<ent case, she bas a right of 
diapnsal over the wlnde prr'perty. Tbe 
plaintiffs accordingly had no right of acimn 
an)l their eoit muat be diatulMed. The 
decree of tbe Divieioual Court U reversed and 
that of the Sob* Divisional Court reet* ire J with 
costs tbrouffhont. AdvuCMte'e fses io this 
Court two gold mohure. 

Appeal ancepiad. 

(1) 80 Ind. Cm. AM. 


^Ir. Sfranpman, for the Applicant. 

J U DO M R N T . — D wa rlcadas Te j bb andas 
Khusberam Tejbhandae and Qirdbardaa 
Tejbhaudas, who were then trading io the 
oame of Tejbbandaa Dwarkadae, were on 
the lltb of April 1912, os tbe application 
of Mme of their creditors, adjudicated 
insoh'eots in this Court and by an order 
made on such adjudication, all their property 
vested .n the OtBcial Assigoee. From the 
date of the adjudication up to the present 
time, nothing seems to have been done. 
The adjudicated Insolvente have sot 
even been called upon to die their scbedule. 

It .pp^r, tb»t the firm of Nunioomel 
OokeldM, who claim to be the iiuolveiite' 
credjtora for Re 7,100, in entire ignorance 
of the feet that their debtora had been 
adiociicaled lueolvente, filed three aoite in 
the Chikarpur Court in I 8 I 5 to recorec 
the aoma of moneys which tliey alleged 
were dee to them. When tbe aniu came 
on the Jnd^e Board for hearing, tbe 
vente objected to the snite going on, 
on tbe ground that the plaintiffs therein 
I'sd not obtained tbe leave of the Court 
under eectn,!, 17 of tbe Presidency Towns 

the UM. ^ 1 ' "“its against 

them. Ihe learned Subordinate Jndge 
^hde recognising the force of the objection. 
r.f J ^ oP‘"»oo that the 

the^n *’»' ‘he Plaintifls 

.ff ° ’’hUining the necessary leave even 
af^ the institution of the euit and he 

“>* hiring of the suits to 
enable the plaintiffs therein to apply for 
leave under eection 17 to this Court. 
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Mr. StWiDffm\n on behalf of the plaiotiffe 
in these Shikarpur aeita. now applies for 
leave to continne the aaiU. The qoestioa 
for deoieion is *‘Jjave I power as Jndiro 
dealing with insolvency ppoceedm:?s under 
the Presidency Towns Insolvency Act, to 
ffrant leave under section 17 afitr the suits 
have been institnted.’' 

The question has been fully argned 
before me by the learned Counsel for the 
applicants and i reyret to say I feel mote 
than ever convinced that the view I 
expreased on a previoue occasion, is ths 
only possible view to take of the provisions 
of this section. I nse the word rt^rtf 
advisedly because I feel that my decision 
if correct, will entail much hardship on the 
applicants. They filed the suits without 
any koowlsdge that their debtors bad been 
adiudicated insolvents and if the suiU now 
fail, not only won Id they be prejudiced in 
costs bat it is possible that it may be 
argued that their claims are barred by 
the Law of LimiUtion. This is andoubtedly 
a case of great hardship. 

The words of the section are so clear 
and noaobiguoas that there is no possibility 
of construing them in any way other than 
that leave must be obtained before the 
commencement of the action. 

Omitting words that do not apply to 
this case, the section rone as follows:— 

No creditor to whom the insolvent is 
iDdebted in respect of any debt provable 
in insolvency, shall during the pendency 
of the insolvency proceedings... commence 
any soit... except with the leave of the 
Court." 


Act. The language of that section is so 
clear and emphatic that it can bear only 
one construction and it seems to me fatile 
to lovoke the assistance of cases decided 
under the provisions of other laws of another 
country. 

The learned Coonsel for tlie applicants 
hes slated to me that Brother Maclend 
gave leave under section 171 of the Indian 
Companies Act after a suit had been filed 
without leave and he baa relied on tlie 
fact that the phraseology of the two sections 
is ths seme. I have, however, nothing 
before me to show under what circumstances 
Boch leave was granted and what were (he 
facts of that case. If the matter liad been 
argued before the learned Judge and he 
had decided the point after considering 
the section, there would be some Judgment 
showing the reasons for a decision which 
obviously would appear to be in conflict 
with the language of the section and i 
would have considered the jodgment with 
great respect but there is nothing before 
me which affects my judgment in the 
present case. 

It is quite clear to ny mind that the 
leave eon tern plated under section 17 of the 
Presidency Towns Insolvency Act is leave 
which ought to be obtained before commence* 
ment of a suit and cannot be granted after 
the same is filed. 

1 must, therefore, refuse the application. 

Appltcafion r^^fUd. 

Attorneys for the Appellaut; Messrs. Untla 
and UttUtt. 


The words of the section are so clear 
and explicit that they leave no room for 
aoy construction other than the one I 
have placed apon tliem. No creditor shall 
commence a suit except with leave. This 
provision clearly negatives the suggestion 
that a suit commenced without leave can be 
continued by obtaining leave at any stage 
thereof. 

Hr. Strangman has cited two English 
oases OB the analogy of which he asked 
me to give him leave now. These cases 
have no bearing on the qoestion before me. 
X have to construe a section of an Indian 


PRIVY COUNCIL** 

AmsL rsoM tas Lowbs Bcrma Cgtsv Coort. 
November 3, 1915. 

Prseenf:— Viscount Haldane, Lord Wrenbary 
Sir John Edge aud Mr. Ameer Ali. 

A. iC. A. S. JAMAL— Appsllant 
rcretw 

MOOLLA DA WOOD. SONS, A Co.,— 
Bbspompsmts. 

Contract CiXaf 7$, 107, 

af^Caatratt Jar mU af MCitriUea—Bfeafh 

of eantraet—Dama^M, moatoro of — Liffaranco ttffuv«n 
eeetMcf price eng market price at date of br«a«b^ Par- 
eHMoer, af. 
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Ill ft coil tract ft>r »aJo of ocjrotlAbl# $ceoriijc», the 
of dnoiftRe* for lirfach i» tUc djffptonfc 
V. twcrc tlic ooittrovt price and lli« tnartci pneo 
ai il,e ifu/i' u/ /hr bi^rh. If the seller h^tU on lo 
i\„' eociirities nfter tlic l>re«<'h. the s|NYul«ti<mu« to 
tkio war tbe iimrV«*l will SMbe>ct|iieuily j-'O «< ll*e 
.|.<vMl.irl>Mi of thr BfWfT. not of lUe I*i*ver, llie •< Her 

• .mimt iv.nver from iIk* Ini \ or tLe I knli.n «lu» 

tikHik<*t |nn'»* ot tin* th»* l*rcj«'U if I bo i*i.i»lcet 

Inllii, iioi* is be Ibblo tollie pnrr Unser for ilie if 

flio mnrkol rise*. p. Ml. rol< I A * 

ApIftintifT will* l>ll•*9 for •ianu^*'*** f**' l■n•:o li of 

i« ronirui’t for-.iloof urj^ntinl.lr KP\'nrtiH’< »*««** ibe 
duly of hi kin;,' III! rrsisonabU* >rep »(0 iniiis.*iite ilio |o»s 
.•.M«ke<|kn'ni ii|u>n ilii* iMenili Mid i'*ninot i l.ihn :is 
dtinm«oS liiiy «iim which U due li» hi‘ own l•rv'lecl, 
hut the loHv to In) AM'erinitied i«lhe|M.. <•* t/if •Ittlf 
i.) ;ikC If at ihut <lrvio iIm* idriirdifT <•01141 

till Moriu'iliiiifr or iU«l 'oturihnu' wlik’li uiitid'eil 
llo' ihiiniiv^'. tlio ill fi'inhint Ctiliil' •! h* ilu* lN*iM.*lit 

• I n Itill t)ie Ih« t ih i1 hyfi of the l«»* of (Im* 
oohTmCi wiindi tlio iloroiitbiiit fniln l<» )>eKorm the 
jilniiitiff ol»tAiu'‘ihe iM’iirUt nf anotUer eeiiimct which 
in of vnhio to him, i|4K*s not entitle the ilefemlanl lO 
ilio l•rlll'|i• of ilii< latioi conirurt. fp. OtU. eol. 

Src'iieii* 7d And 107 t»f ihe Coiilmel Act do uel 
Apply to sill'll A case. [p. col. I.J 

Appeal from a ju<J;;(nent nnd decree of the 
Chief C<uirt 4>{ Lower Ilurme, dated Jalf t^4th, 
r.^lSL reported in ‘2*> Ind. Cm. 799, ASrmins 
u judtftnent aiul decree of the .tame Court 
(Oriffinnl Side) dated June 8th, 191<L 

KACTS. — The facts material to the case 
have been xuniciently .net forth in their 
Lnrdxhips* jud^iueht. 

No evidence was gives of the market 
value of the shares on or about December 
30th, 1911, or at anjr other time. The 
Court of 6ret ineiance decided againet the 
appellant on the ground that the appellant 
had tho option to re*eell and having 
exercised hia option, coaid not claim 
damagee. Tide was confirmed by the Appel, 
lute Court. 


Sir Erie RicketrJf. The point in thie appeal 
iH a very short one, and it is a point purely 
of law; it is a point ss to the measure of 
damages on the failure to accept shares 
The point is shortly this. My client* the 
appellants, contracted to sell shares and 
those shares were to be delivered at one date 


Borne months after the 


vanoa* contracts. 


When the time came, the shares were tender* 
ed; they had fallen very ranch irt value- thw 
respondent, refn.ed to Uk, the sh.res.’ and 
we, therefore, sn^ and claimed d*ma«a 

»ltto.oer Lordship, thatttu,‘'aTa't^^^^^ 


well.foQoded elementary proposition of the 
law of daeonge*, but the Court of Appeal bare 
said that that is not the measure of damages, 
that you must look and see what the seller 
does afterwards with the shares. My post* 
tion is that 1 could have held on to thoM 
shares or sold them all at once, or do aa I 
did, Dorse them and sell thorn in small 
qaantitiea afterwards; it had nothing to do 
with the buyer after breach; my damages, 
as 1 submit to yoar Lordships were fixed at 
that time. 

LLoftP WREysi'RY: He may take tbs 
.sharea at his own and sue for the difference 
as damages, and then he may do what he 
likes with the shares.] 

Sir Br^e Rtehardt: Yes; that IS what I 
did; after T started the suit claiming tbs 
difference between the coni met price and 
the price at the date of brea:h as damages, 
I sold them off in small quantities. lam 
going to submit to yoar Lordships that it is 
a simple proposition of law that the measure 
of damages is what 1 have said, namely, 
the difference between the contract price 
and the market price on the date of breach. 
That is so, aa I shall submit under the 
Indian Contract Act and under the Indian 
Law and all the authorities. 

CLobd Haluams: The whole question is 
whether yon have to give credit for the profit 
you made on the re-sale of the shares?] 

Sir Erie Rickardt: Tes, 

[Lord R&loarb: That is the whole 
point?] 

^ [Lord Wuehsi'uv: I euppose the poiUion 
IS that on the 30th December yon were 
entitled to take either of two courses. You 
coold have said, “l shall keep the shares 
and charge you the difference between the 
contract price and the market price, and 
these properties will be mine. “You coold 
have aaid, “the sharee are actuftllf 
yomi I am going to avail myself of a clause 
in the contract and sell them.” That must 
mean, I am goir>^ lo sell them a* yours”; the 
man does not want authority to sell his 
own share*; if he is going to re-xell he sell* 
the risk to somebody else.] 

Sir Erie Jliehardt: Would it bo quite eo; 
was not the auction option io the cootruct 

damages? I do not 

itnnlc the shares could have been held to p*s*r i 
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(LoftO WBBH 80 {tT: The legnl titU wonld 
sot pftsa; I 8bid**contr8otnA]lf.**l 

Sir BrU RiehareU. I ihoagbt thtt one view 
acd the true vi«w of tbat contract noto wao 
tbat it gave tboaonor a way of 6ztog tha 
damages; he coaid sell by aaetion. My 
view on that cooiraot note, which I aabmit 
for year Lordahip'a conaideration ia, that it 
is giving a remedy to the seller »f be likea to 
settle the damagea. 

[Logo Haloanb: An extra remedy?] 

Sir Riohardii An extra remedy, and 
itia certainly a severe remedy; of ooorae be 
may not have the money to hold the eharea. 

[Lord Haldakr: Your point is that there 
are two remedies. One which the ordlnery 
law gives, the difference between the market 
price and the price fixed by the contract, and 
the other lose on the re>eale, and that the 
second is an option.] 

Sir BrU Ttichardi: Yee. 

[Lord Haldani: Yoor case is, the whole 
of the relations between yoo and ibe por- 
chaser cams to an and on the date of doe 
delivery.] 

Sir ErU Rtehardf: /ea, that is it. I have 
variona remedies and 1 have adopted this one. 

[Lord Haldanb: What does section 107 
of the Indian Contract Act sayP] 

Sir Erie Richar^ei Section 107 is a section 
which givee the seller who has a right of 
lien or steppage t» iraneitu, a right of sale. 

[Mr. Aubbr Au: When the boyer refoaea 
to take.] 

Sir ErU BieharJet That cornea at the end 
of a aeries of sections which deal with the 
aeller’a lien. 

[Lord Haloavi: The boyer moat bear any 
loea under that, bat is not entitled to any 
profit.] 

Sir ErU Eiehardsi Yee, and ibe boyer is 
sot entitled to any profit which oceora by 
snob re*sale. 

[Lord Haldams; I anppoae fbaf means he 
is to get the benefit of any profit in dimina- 
tion of loes which diminiebes what otharwise 
would be the loes.] 


Sir BrU lUchards: I think I ah on Id have 
to say that woo Id not be a loss. 

[Lord Haldakb: I think that is only 
what it means.] 

Sir Bri4 Riekardj: It is only where there 
is a right of lien or stoppage »n transifu. It 
was on that point that I asked year Lovdahip 
to glance at the sections before that, which 
begin at section 00. It is a budget of sections 
beginning with “aeller’a lien" ami it deals 
with what lien a seller has. If your Lord* 
ship peases on, yon come to the seller’^ right 
of stoppage tn franti/u or stoppage rn transit, 
as it ra called in the Indian Art. 1 think 
that begint at section 99. 

(Lord Haldahr; Does this Rpply to 
eharea?] 

[Mr. Aubbr Au: To everything.] 

[Lord Haadanb: If so. there is a lien on 
shares for the price. ] 

Sir BrU Richanh: If the property has 
passed, but I do not think the property had 
passed. With great respect I doubt whe* 
tber section 107 applies to this case at all. 

[Lord UAi.DANt: I auppoee you say that 
no property ever passed, and there was no 
qoestion of lien.] 

Sir BrU RiehanU: That is why I called 
attention to the earlier sections of the Act 
wbere it is dealing with seller’s lien and 
stoppage in transit, and it gives the seller in 
tboee two cases certain rights. It says in 
section 107, in those two cases of lien and 
stoppage, he bes a right which he vronld not 
have at oommon law, to sell. 

[Lord Wrxhiiort: Where the seller ie in 
peril, be is protected by alien on thegoodsorby 
a right of etoppage tatrotmtw, bat tins seller 
never eold the shares or parted with them; 
they were registered in bis name.] 

[Mr. AHRaa Alt: Does ibe Indian Coo* 
tract Act make any difference with regard 
to property?] 

Sir ErU Sichardet I do not tliink so. 
Sfaaree are ioclnded in the definition of goods. 

I think, the whole point is covered by Election 
73. My comment and my submission for yonr 
Lordships’ consideration Is that section 107 
does not apply to this case. 

[Lord HALirAss: Yon have a lien when 
the goods are in traneitu or when in the 
porebaaer’s bands stiU.] 
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.Sir K‘U- Tiifhiitth: Then begets ft Mfttu- 
Wy riffbt to sell, bot it does not Apply to 
the ftrHinary rnse of non-rlelivery at all I 
sUniilil have ihniight. That U my Aabmission. 

.Loop NVaknai'(;\: A«5urae for A moment 
that it does apply, the section pit>v ides that 
the buyer is not entitled to nmke a proht.^ 

Sir ICfh' iiichonU: I think that must be 
AO. I think that is tl e construction. It is 
before your Ijordships 

I |.<»ko HaioanC: It Mould hit you if that 
section Applied, bscaose you would have 
to give credit for the diminution in lois 
occasioned by the shares being sold at a 
profit. ^ 

Sir Erie UieJutiih: lam really not concern- 
ed with that. I Aiib.nit. 


[Loi’P HAihANK: That is your other point, 
but if you were coiirerned with it, would not 
there be something in it? Woald not it 
wipe out all the damages? ' 

StR .UiHN Kui.k: It would wipe oot a 
great part of the damage; the buyer then 
would only lose if the seller made eny Jom 
on the result. I 

5>ir Erie RiekftrJti 1 luve ft considerable 
balance that i have recovered at any rate. 
What I say is that section 107 hat nothing 
to do with it, and does not apply at all; and 
as my learned friend, Mr. Coltman. is good 
enough to point out, it has always been con- 
strued that section i07 is an alternative 
remedy which you can apply if roa like. 

The eases referred to in the Chief Coort's 
judgment are of a wholly different char* 
ac*er. One is a case of wrongful disKDissal. 
where a nan wae dismissed two years before 
the expiration of his contract, and the 
Court sail he must not take as damague 
alt tbe profits hc) would have derived from 
the payments for his services for those two 
years, because be had his personal freedon, 
for those iwo years, and he must find out 
what that was worth and deduct that Tbes 
are all cases with reference to a ^ntmet 
which is running on. * 


[SiD Joirn Eoos: 
is nothing to do with 


The charter 
it]. 


-party case 


Sir Erie Biehar’U: 
perfectly clear where 
security. 


The rale, I 

TOO have a meroanHI* 


(l9l$ 


[Lord KstDAyR: There is apt to be a 
gfto«l deal of eonfasion in dealing with these 
cases on tlie measure of damages; for 
instance, certain special rales have been laid 
down in the case of a breach of covenant 
to repair or to carry out the terms of a 
building lease. Again, in some of the 
shipping cases and charter* party cases, a 
different rule has been laid down. The 
whole matter came before the House of 
Lords in a case I remember of the BrfU'eh 
1 1 ></ 1 ngkouee Eleefnc a nd Manufacturing 


Company, lAiutfed 


V. Underffround Eleciric 
E’lilteaye Company of London^ Limited (1), 
M’bere we examined the oueetion as to when 
you can take mitigating circamstances into 
accoont in estimating the measure ef 
damages.] 

Sir Erie Rickardf. May I remind yoor 
Lordship of a later case in which year 
I^ordship gave jadgrnent, IVtlliame Brothert 
T. Ed. T. Agiue Limited (i)? 

[Lord Halpahb: That was a oase in 
which we considered in the House of Lords 
the rule in Rndocanaehi v. 3/>7h»'fi (3); 
that is the other way round. That is a 
case where a man contracts to bay and 
foe breach of contract to sell to him, 
and it is held that the measure ef damages 
IS what he has to pay in the Imarket on the 
day on which he gets the goods; that is not 
to be inUrfertd with by anything subie' 
quent. 1 here are the special caees dealt 
with in the earlier case in tbe House of 
^rds of the Britiwh W^etinghouie Electric and 
Uanufactn.ing Compeuy Limited v. Under- 
ground Ele^ric Railicaut Company of London, 

Yoo M, ,-t i. th, so.low’J 

Hodoranaehl v. MilLum (3).] 

tSir »r/e Richards: I think it has siweys 
^en laid down quite clearly, I submit it 
nas. that in dealing with the breach of 
contract of sale of a mercantile security, yoe 

^ by the market price and have tbe damages 
at the time. 

• Haidase; You cannot lay it doim 

ID the case in the House of Lords 
Jt was held that the British Weatinghoass 
t/ompany contracted to supply certsiu 
H HctropoliUn Electric Railway 

5 g I Tyw ^ 

/aA /?*i^**' ^ S. J. 377j 30 T. L. B. 861. 

8s w ^ » b. T. m 

» W. B. 241; fi Asp. M. C. lOOT 


i 


INDIAN OASBS. 


Vcl. XXXlJ 

9. MOOLLi DIWOOO SO«d A CO 

Company and they had broken their 
contract, they had not eoppUed the Qaantity 
in timei theroapon the Electric Railway 
Company were really ^ery fflad, beeaaee 
they discovered in the meantime that there 
were other motore which bad been invented 
eince and pot on the market which very 
greatly reduced the working cost, and the 
breach of their contract enabled them to 
refuse to go on with the Weatinghoa^ 
Company and to buy the other motora which 
saved them a great deal of money. The 
breach of contract vrae a great profit* and 
we held that that muet be teken into accouot 
becaaae the transactions were eo intercon- 
nected.] , . . 

Sir Brie Riehordei I remember that case 
and I have it here. 

(L RoHatusHi: That we* an eiception 
to the general rule. We said there were 
other eaceptioD*} a covenant to re^ir. for 
inetance. stood on a different footing.] 

Sir BrU Riehardii The landlord may 
have pulled down hiehonee, but he is entitled 
to recover. 

[Loro Hsloshr: We held you lake that 
into account; we did not tooch the ordinary 
rule in Rcdoconachi v. AfilhNm (3), the action 
for the sale of good*; in IV'tHium# Brf*ther$v. 
Sd, T. A^iut Limited («), we affirmed that.] 

Sir Erie niehcrdei i am obliged to your 
Lordehip; I do not know that i ne*d di*cns» 
it further, because I lobmlttoytur Urdehips 
that iriilwm Brothertv. Ed. T. Limited 

{A), affirmed the role, and your Lordship in 
that case nftrmed the judgment of Lord Esher 
in a case called RtMto<anaet>i v. Milbur% (3). 

[Lorp Hsloshi: That, at 1 eaid, wae the 
other way round.] _ , . . 

Sir Brie Bichardti Tee, but it i* etiU the 
same principle, I thought perhaps the one 
wey of putting it, is that where you have 
got a perfectly deer case of market value, 
then you have got your damages absolutely 
aseerUined, in the case of the motora, and 
so on, but where you have got no market 
value yon have to look at something 
which will help you to find market value. 

[Lord Haidass: Where U the motors 
case reportedl*] 

Sir Brie Siehardr. In (1912) A. U. 67.3 

I think I might begin the snbmwwn I 
to make on the point of law by referr tig 
le the Indian Contract Act, which of conies 




govern* here, and 1 submit, it puts the 
rule quite clearly if your Lordship would 
be kind enough to refer to section 73 of 
that Act. 1 shall submit to your Lord* 
ship that British WestinQticuss case (1) is 
on another point. 

[Loro UALoAye: I do not suggest it is 
not* but what I want is to get the principle 
quite clear. It is not the case that in every 
instance of delivery, you have aimply to 
look at the price in the market and compare it 
with the other price; there are exceptions, and 
in the British Westin^houss case (1), one of the 
exceptions wa* recognised. That does not 
at all necessarily touch the case you are 
dealing with. This U the way it was laid 
down on page 686:— The quantum of 
damage ia a question of fact, and (he only 
goidance the law can give, is to lay down 
general principles which afford at times 
but scanty assistance io dealing with 
partiiular ca*es, The Judges who give 
guidance to Juries in these cases, have 
necessarily to look at their special character, 
and to mould, for the purposes of different 
kind* of claim, the expression of the general 
principles which apply to them, and this is 
apt to giv* rise to an appearance of 
ambiguity. Subject to these observations, I 
think that there are certain broad pnnciplee 
which are quite well settled. The first is 
that, es far as poanihle, he who has proved 
a breach of a bargain to supply what he 
cootraeted to get, le to be placed, as far as 
money can do it, io as good a situation as 
if the oontraci had been performed. The 
fundameotal baeis la thus compensation 
for pecuniary lose naturally flowing from 
the breach; but this flrat principle is 
qualified by a aecond, whioh imposee on a 
plaintiff the duty of taking all reaeonable 
etepe to mitigate the loss consequent on the 
breach, and debar# bim from claiming any 
part of the damage which is doe to his 
seglect to take such steps.” In other 
words, you were bound to sell these shares 
as on the day when the contract wae broken 
you could not have waited and, if they bad 
gone down further, claimed more. Then 
in the word# of Lord Justice James in 
Daafrirk Celliery Company v. Lever (4), 
''The person who has broken the contract, 
is not to be espi^eed to additional cost by 


(4) 9 Ch. D, 20; 19 L. T. 299; 26 W. R. $41. 
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reason of tbe plaintiffs not doin? wbftt tbsy 
onfht to have done as reasonnbte men. and 
the plaintiffs not bcini? under any oblfcratmn 
to do anything <itherN> ise than in the urd(> 
nary coqp«s of business". A*' IjoptI JiKHoe 
James indicates. thU seeomi iirirndple <hn*> 
not impose on the plnintUT an oUlication to 
take any step which a I'eav^nahle ami 
prudent man vrouhl not ortlimnly lake in 
the coarse of hia huHineA'i, J(nt when in 
the coorse of his buAines.'i, he has taken 
action ariaini? out of the transAClioii, which 
action has diminished his loris, ih^ effect 
ill actual diminution of the h>?(S lie has 
aotforcd, omy he taken into Account even 
though there was no duly on him to act. 
Just as when yon sell the shares on the 
day when tlmy outfht to have lieen taken 
by the plaintilf. you cun recover that loss 
on that (lay, so if (hoy rise in value on 
that day. it would go in reduction of the 
damaffes. Then: y. T/yail (5) 

illiHtrates this rah*. v. LyaU 

(o) was the case of a chartered ship where 
the charterers were to load her; the ship 
went to New Zealand, hut found neither 
agent nor cargo there, ami there was no 
one there to put goods on board; the owners 
of the ship made another voyage and they 
made a profit on that voyage and it was 
hold that Unit mast be takeo into accoant, 
that they had done what reasonable and 
prudent people would have done: they did 
not lay ap the ship in New Zealand but 
they took it hack by another route, amt 
because that was the natural and proper 
course which a prudent business man would 
take, if they made money, they were held to 
acount for it. In that case, we examined 
a nomber of decisions and distinguished 
them; 1 need not read it all, but yoa will 
notice wbat ie said there. We say I bore; 
"'Tbe oaaee ae to the measure of damages 
for breach of a covenant by a lessee to 
deliver up the demised premises in repair 
illustrate yet another olaas of autborities 
in which the qualifying rule has been 
eicluiled.” And we held that in Ibe ease 
in question, it being the natural and 
reasonable coorse for the Railway Compan® 
as basineaa people to get new oiuoi** at 

« 


(6) 7 BtDg. left ♦ «. * P. S2D; 9 L J 

28| isi B. eSf ea.B. a 420. ‘ 
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once, and they having made a proGt in 
doing it, it was analogous to what have 
been your situation if the shares bad gone 
up <n vaIqs, that there was no damage, 
J «h> n ‘t think this affects the rule in 
Ii / '-t V. (;1) at all; it was not 

iMtviidoil to. 

Sn* Ricknrtln: I submit it waa not 
intended to, and your Lard a hip will not forget 
th.st you re -a firmed Rodocanachi v. 

<-i). two years after wards, in Williftms Brothyri 
V. K‘i. T. AgiH4 fAmited (^J). The real point 
WAS somewhat analogous to thia in this 
geneml way that the question was whether 
the measnre of damages was to bd the 
d I (Terence between the contract price and 
the market price or whether you had to 
look at what happeoe l with regard to re-sale, 
and ao on. It waa complicated by the 
question whether some of the parties 
had made contracts varying their liability; 
there was a qoestioii of fact about 
a contract given by n broker Ghiron, audit 
was very comp1icAte<l.] 

LLord H.t-WK*: Til, pivot I» in theJut 
few linw of th. first part of tl.e heidaoto. 
^eon^eUd to «,» to ligand ir contnoted 
to Mil to Mmebocly el„, and tl.e ^aertioo 

that Lord Kaldane. 1 think, has summed op 
thia point at pace T Jw. ^ 

to »vr,iA .i ^ rather an s loot 

*hA «« question; that deals with 

wiirL I 520, yon 

Will^ Lord Haldane soya thi, : Jl, Lorfs. 

.?• thnl, even 

full dams eppellatita to l« entitled to olein, 
de ue?.^^^.'i, '^'■pondenta wilhont 

Courtof A,!*’* bytbe 

(3> which ''' V. jAfiliurB 

.. biadto w ^ ‘5e Conrts below 

H^s bell tw’ "“ IntWoaa., 

for oon-deLvwy* of 

the 4 ffoods under a contraob 

wa. th^d!. of ‘fae 5re»«h 

delive4d h*'r fo “*0 

the law dM ^ff’er, he Inid down thnt 

ing the dam '“f° eoeonotineetimat- 

M betwl .a®** that in accidentJ 

M ft “-o defendant, 

■ pUi^t» ’-tv®®'’*”'’* 00 ‘ered into by 
pln.nt,a with e thi»l partw. Ho **i4 
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that if the plaintiff bad sold the gooda bafjra 
the breach for more than the market priea 
at that date, he eonld not recover on that 
footing, and that it would, therefore* he nnjaxt 
if the market price did not govern when he 
bad sold for leee. Tbie desialon ie qnite in 
harmoDv with what waa recently aaid In this 
House in- BrtVwfc ITw/ingAouje EieHrit an*i 
Manufacturing Company^ Inmited v. ifiuf*’' 
proua^ EMric Railways CoMpanir of 
Limitt'i (1), where it waa pointed oat 
that a ao^eqaent tranaaetlon, if it ie 
to be taken into account in mitigating 
dami^a, most be oi>e which arises 
ont of transactions naterally Atlribut- 

able to the conaeqoaoce of the bread), and 
most not lie of an Independent character. I 
agree with the aUtemeot of the Uw in 
Jia<iccanachi v. Afi/fti*™ (3), and with the 
view of this part of the present case taken 
by all the learned Jodges in tbe Courts Iwlow. 

I will only add on tbia point that I do not 
think that the law ao laid down, has been 
affected by section hi of tbe Sale of Cooda 
Act. 1893. By anb-section S of iba Mcilon. 
the ganeral principle is rtcognited as the 
role which obtains prma /aci>, and I do not 
hod in aub’sectioD 9 anything inconaiatent 
with this recognition.** 

[LoaD HAiiD4>iB : My recollection is that 
Lord Moulton pot it very conciaely at page 
630.] 

Sir .ffrle RtcWOr: 1 waa going to ask 
your Lordship to rsfsr to that. 

[LOBD HAtPAva: ‘‘if tbsse were tbe only 
facts of tbe ease, tbe contention of tbe re- 
spondents would be precisely that view of the 
damages, in tbe case of an article purcbaaeable 
in the market, which waa negatived by the 
daciiion in JlodacanacJii v. Afiltam (3). Tbat 
case resia on the sound groond that it is 
immatsrial wbat the bnyer ie intending to 
do with tbe purchased goods. Ha is entitled 
to recover the expense of putting himself 
into the position of having thosa gooda, and 
this he can do by going into the ^rket and 
purobiaiog them at the market price. Ton 
see wbat I said waa this: The goods are not 
delivered, the bnyer cannot come and say. xn 
making hia claim,— before the date of 
delivery, I sold them at a higher price and 
I lost profit by tbe non-delivery. On the 
other hand, the seller is not entitled to aay,— 
the buyer has suld ai a loss ntid that is to be 
taken into account on the other side.] 


Sir ErU Ri<har4sr I waa going to read 
that, but I ahoold have began a little earlier 
OD page 530, where his Lui'dshlp says: '‘Inas- 
mucb as this ie a plain ease of a failure to 
deliver a specified ouantiiy of an article 
obtainable In the market, the •measure of 
damages is well ostablished. The case comes 
under the rule laid down in the case of 
KotiotaMfki v. (3), and regularly 

and repeatedly followed ever aince, and 
nltinately embodied in the Sale of Goods 
Act, 1S93, section 51, suh section 3/* I do 
rely upon v. MtVturn (3) bee *1030 

that waa the case where the question was 
whether It was the market value of the goodK^ 
it was a case of a purcba^ier imt getting 
delivery, bnt tbe same principle must apply, 

1 suppose. 

[LOBO HAi.nAMi*. They aie all subject to 
what was aaid by .lustice James in 

the Dunkirif Cillery t\nnpn»p v. 

(4) (quoted in the nrilith irc»/i’of7- 
AoNM case (1). that the husin«KH mnn, 
when a boAinesa contract is broken, must 
do the beet he can to diminish the loss. 
In your case yon aay you did the best, which 
was to go into the market on tlio dny when 
delivery ought to have been taken of the 
shares and to sell them, and yon did that. 
That is your case. Then as 1 eay according 
to Rodccanarhi v. Mifbiirn (3), and these 
other authorities, the defendant bad nothing 
whatever to do with what you did subsequent 
to the breach. That Is the way you put it?] 

Sir RifkanU: Tee, and I say that 
RodocnnocA* v. Milburn (3), Is in my favour 
on that view and ItoJocanachi v. MiVuirn (3), 
has tbe authority of the HDo:<e of Lords. 

Now. my Lords might I call your atten- 
tion to tbe sections of the Indian Contract 
Act? I want to refer to section 73. 

[Sia JoflM Book: lenppose a higher mea- 
sure of damages might exist than the market 
price, if one mau had said to the other, I 
want to bay 500 tons, or whatever It may be, 
to deliver under a contract at aucb and such 
a price that I have already got. That would 
be a different case.] 

Sir ErU liUhat-ds: That was the case of 
tbe sboee going to Parie. 

[Six John KixiS: The market price xvoold 
Dot come in there and you have given 
notice.] 

Sir Brie RtVhartle: Yes, however, let me 
read section 73. 
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[Mk AaiEBC Alv Whftt waa the raeaoing 
of yoar two tettera that you ware goins to 
resell the CD? Will yoa explain that lief ore 
you read the section?^ 

Sir Krle Richfirdi: Fran hi/ I stand on my 
letter of the 2dtli Fehruary. 

[Mn. Amrbr Ali: Yoado not aland on the 
previous letters?} 

Sir Erh RMtdftht Ko» I now atand on my 
letter of the 26lh Fehroary. The:^ 
negotiaiiona were going on and 1 took action 
on the SOth February. Would your Lord* 
ahipe look at aection 73 of the Indian Contract 
Act? It ia Act IX of 1872; it ia headed 
'Of the Coneefiuencee of Breach of Contract " 
When a contract has been broken, the party 
who auffers by eueh breach is entitled to 
receive, from the party who haa broken the 
contract, compensation for any loae or damage 
caused to him thereby, which natuially 
arose in the uaual course of (hinga from such 
breach, or which the parties knew, when 
they made tbe contract, to be likely to result 
from the breach of it. Such compenaation 
ia not to be given for any remote and indirect 
loaa or damage eoatained hy reaaon of the 
breach. When an obligation reaensbling 
thoae created by contract, has been incurred 
and haa not baen discharged, any penon 
injured by the failure to discharge it, ia 
entitled to receive the sane compenaation 
from the party in default at if such ptrtou 
had contracted to discharge it and had 
broken hie contract." Then, '*KspUnation. 
In estimating the loss or damage arising 
from a breach of eootruct, the means which 
existed of remedying the inconvenience 
caused by the Don^performence of the con* 
tract, moat be taken into account." 

[Lord Haluaks! That la the principle re* 
eogniaed in tbe IIVWiaghoNsc case (I).1 

Sir BrU RicharJgi Yea. 

[Sir Joijn Edob: Also the ship case; they 

eeot the ship to New Zealand and with a 
homeward charter-party and the charterer 
refused to take her at New Zealand, the owner 
did not eeod the ship home empty; he got 
another voyage J 

[Loro HAtPAWg: And as they did make a 
profit, it wea a diminution of tbe damaM T 

[Sir JOHK Boae; The charter caeee^ji^t 

[LoBP Haldahi: Just as in lh« » . -r 
Weitinghonie cade (1), the Railway Vompan^ 


got a great advantage, you might, if the 
share.a lia<l gone up very much od tbe day 
you resold, because your business was to get 
the best price on that day.] 

Sir B/U R:chcrJ$: Then 1 should have 
had iiothiug to complain of, but I chose to 
take the apoculation luyaelf, would your 
Lordship kindly look at tbe first illoatratioa 
to section 73: A contracts to sell and deliver 
50 maunda of .saltpetre to B at a cprtain 
price, to be paid on delivery. A breaks hie 
promise. 8 ia entitled to receive from A by 
«'ay of compenaatinn the sum, if any, by which 
the contract price falls short of the price for 
which R might have obtained 00 maunda of 
saltpetre of like nuRhty at the time when the 
saltpetre ought to have been delivered." 

[Lord Halpanc: That in Rciiocanaehi v. 
(3). 1 

Hir ErU Rieh.tnhi Yea, but I submit to 
your LortUhip, U covers me pwiaely; it says 
you are to take the market price. 

iLo-t. W«S«|,URV; Tlii* i« the vendor.] 
hir brU Ji,rh<,r.i,: Te>. but I think there 
can be no dilTerenee. 

[Lo»n WuRRHCRV; I do not a, there U, 
but It IS not this case.] 

‘he ether way 

Tl.e Mme me., ore of 
“PP'*’ *> between 

writUn * »‘ote upon this; he baa 

wntten . book upon the Indian Coi.tr.ot 

livin^'.^.’r" '* '■>“*> "t” t® » 

ed to ►loptTt h.M.*/ 

* "ill not «•'! 

.beo^fUT.-^"""^ tiouneel is .tvr.y, c.p- 
e»'L lo^r^'31 be ,.ye I .m not 

opinion h f x Frederick Pollock's 

Se’nt.] ' '"■“ ‘'■I® « 

teit-book^**'/'r**' "'** right to re»l the 

»®»rCuVe„lr“ 

wl..t l^bive^^jd*"!^' . 1“* 

^vern, and h* * market price is M 

he quotes authorities some of 
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whiob I CAQ rdf«rto. 1 rabmit ibftt covers 
mj ease absolutely. 

[Loro Haldane: The illaatrAtione (r) eod 
(<i) seem to be very much in point.] 

Sir ErU fiichardsi I wu ipoinff to reed 
those: **(c) A eontraets to boy of il at a stated 
pries 50 maands of riee» no time beio^ fixed 
for delivery. A afterwards informs B that 
be will not accept the rice if tendered to him. 
B is entitled to receive from A by way of 
compeosation, the amoant, if any, by which 
the contract price exceede that which D can 
obtain for the riee at the time bat A informs 
B that be will not accept it.’* There yon 
have the market price at the time of breach; 
that U what I rely upon, the same as in (a).J 

[Loro Haldani: Tou say the principle 
upon which all those sections rest and upon 
which 2io*lotanachxv. M»tbum (it), rests, ie note 
denial of what Lord Justice Jemes said about 
there beioff the duty of the person wboee 
right is violated to take snob reasonable steps 
es be oan, to mitigate the damege to the 
person who has broken hie contract, but ibey 
rest on this that it is the proper course for a 
person who has contracted to sell gooile a»d 
whose goods have not been accepted, to go 
into the market as soon as lis learns tJiat the 
contract is broken and to resell tbe goods^ 
then he discharges the duty of niiti gating loss 
ae far as he can, and when he has done 
that, be can recover the difference and will 
have to account for the profit if perchance, be 
has made a profit.] 

Sir E*U KtckariU: I nm ohllgmi. That is 
all bis duty and all he has to do in the way 
of mitigating damages in that case where 
there is a market. 

[Lord Haldane: AfUr that, if there hue 
been a sale which is <iuite unconnected with 
this traneaction, or if (here has been an 
opportunity of sale (loite unconnected with 
the traosaction, itdoes)>ot come intoaccoant.] 

Sir Erlt Btchardi; Thai really is my whole 
position. I have read illnstration (c) but I 
thick yonr Lordships will have noticed 
illostraiioD (d) also. 

[blu. A>iSBF: Att: At what intervaU did 
yoQ sell the sbaresP] 

Sir ErU Richards: The sales went oir right 
Dp to November, in the year of action; yonr 
Lorbabip will find it on the last page of tho 
record. 


lSir John Edoe: 1 ahoald like you to draw 
attentioo to illuatraiioo (d).] 

Sir BrU Ruhnrdi: I was going to read 
that: A contracts to buy B's ships for 

Rs. 60,000 but breaks bis promise. A moet 
pay to B by way of compensation, the excess, 
if any, of the contract price over the price 
which B can obtain for the ship at the time of 
Iho breach of promise.’’ Lord Haldane put it 
that the prudent man who has to realise then 
has done bis doty so far as mitigation of da* 
mages is roucerned.and be has no other doty. 
In other cases, ha may have to do more, but 
wbcu you have the case of a marketable 
security, it is a thing that has a price in 
the market and his only duty is to realise 
then. 

[Lord Haldane: If he make.^ lo&sea by 
holding on after (he da(o of the breach of 
contract, he canitot recover (he extra loss.] 

Sir ErU RtrharJtt No. 

[Lord Halpake; It seems to me all the 
Chief Justice says is, he gives illuxtradons 
of certain cases where the doty of the plain* 
tiff was held to have boand him (o take a 
couree which led to mitigation, which 
mitigation reduced the dareage.s.} 

Sir ErU BtrkariU: Yes, I should rather 
like to refer (o the first case he cites, 
because it is a case which is cited in the 
books; it is a decision of Lord Denman, Mr. 
Justice Palteson, Mr. Justice Coleridge and 
Mr. Justice Krie. It is the case of Foil v. 
Fiaiker ( 0 ), which he mentrone on page 60, 
line 4. This is a case the Chief Justice greatly 
relied upon and I sobiait, it is in my favour. 
Tbe heaJnote is this: ‘'PUintiffs, on the 
20th of October sold the defendant 

twenty railway shares at 25s. premium, no 
day being mentioned for the delivery of tbe 
Krip. On the 2Ist of October, the shares 
bad fallen'to 14«. premium, and on that day, 
but after business boura, the defendant gave 
the plaintiffs notice that he should not take 
the shares. On the 22nd. tbe shares were at 
dr premium, and the price continued to fall 
till the tth of December, when the plaintiffs 
sold the sbaies at 17 j, discount. An action 
beiug brought for breacli of (he defendaut's 
contract:— Held, that the proper meas 
damages was tbe difference in price between 
(hv 20th and 22nd of October." There was 

to) i liuil. S5; 10 L. J. Q. D. 'MG; 73 U. U. 301. 
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0 case where the vemlor hel<1 oo for a time 
And A less resoUeeJ, and they held be c<iiild 
not recovet*. Mr. Justice Patteson oo page 
3(iS says: ‘'In an action for not delivering, 
the piaintifV is not boond to purchase other 
goudA, and yet the measure oI damages must 
be tbe difference in price between the time 

01 the contract and the time of the delivery. 
But here you can hardly cootend that yon 
might wait for any period in order to sell. 
If the .shares had risen in value, and there 
had, therefore, eventually been n profit on 
them, your arsument woold go to show that 
the defendant could have auod the plaintiffs 
for the difference. If the plaintiffs could 
wait for any time in order to see bow the 
market would turn, the reciprocity would be 
all on one side.*' The judgments are not 
reported, but it came to tins, that they 
allowed damages ae on tbe date of tbe breach 
ami said that must be the rule. 

CLoro IIaluaha; 1 suppoaa what they 
have said against you here is, you did not 
sell upon ths day when the ebares should 
have been taken. You said, my rights ere 
ascertaiued, henceforth, we treat the shares 
as ours, they have never been appropriated 
to you, they are our aliares'; you sold them 
afterwards and you put the money in your 
pocket. The question is whether that is eo 
connected with the original transaction and 
arises oat of it that it can W deemed to be 
port of it. That is an instance of the 
2)riii$h WettinghuHtt case (1).} 

Sir Iitl$ liickard$'~ Yes, 1 submit it does 
not end that clearly was not tbe suggest iun 
of the defendant in bis written statement, 
but I submit 1 have do obligation to sell 
at all. 


[Sir Jou.v Epqs: Some of these shares 
were sold actually in the August and October 
following.] 

flir Brie TZicAnrd*: We sold some throngb 
• tbe May; we were able to nurse these shares* 
the first lot we sold at a loss. ’ 


agai 


[Sjr Jobh Edok: Too sold in July, 

ID August and again in October.] 

Sir BtU Z?*cAan/s: Yes. My Lords I bat 
very lilt), more to I tbink I m,d 
my point. I submit tbe busiuesa of a veodc 
of marketable securities when bis bov. 
will not accept— I take that case in oH« 
.to eliminate other questions ^is this* he c 


do what be likes with the shares^ he is 
not bound to sell them at all. For the 
purpose of assessing the damages, you assume 
that lie has sold; that is for tbe purpose 
of getting tbo measure of damages, because 
that is what 1 apprehend, we must do to 
mitigate the loss, but he is not bound to 
sell; it was open to him to hold tbem to 
this day if ho liked; there is uo obligation 
on a man to sell at all, aod it is saul in one 
of the cases if he does not sell and loses 
on tbe risk, be eanoot recover it from the 
buyer. The positions as between him and 
tbe eeller are fixed once and for all on the 
result which a prudent man would have 
obtained if he sold on the day of tbo breaoh. ' 
Thai is the whole point, 1 think. 

"'RKUBDRy: The proposition is 
this, IS It not: Breach of contract by pur- 
^aser; the vendor says, I agree there hse 
been breach of contract, cootractually these 
sbaree were youre, the purchasere, but 
yoo hm,e broken it. they ere not yonrs 
tliey ere mioei they ere mine, end 
1 Leva elw e riyht in demeges egein.t 
you. I have two (liinES, fim, the aberei, 
end . Heht in demeyes. end es 

from thet moment, the alieras are bis sod 
not the puixheser’.. If they fo up. so much 
the better for him, it they po down, so much 
>"»i that is hie affair. 1 

bir brie BickarHe: Yes. 

C1.0I.D liiLD.SE: And in estimatinp tbs 
^Begee, he „ bound to do whet a prudent 
th. I, J'-vs done at tbe date of 

?e ^t ‘he damagee; that 

to .1°'' ®nd I 3imit it 

a trenwction quite unconnected with tbe 

nn . °l **’•■ - P~fi‘ « 

£n ,i *® uiuoh tbe worse for him 

ISis Job* Emj: The market priee -st \ 
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the time of tbe br^oli wta 4$. 3(f . yoo would 
Bot be eotitlad to oUim tbe ex tea 3ci.] 

Sir ErU Richat'dt: No. 

[Lord Haio&kr: Where there ie a pro6t 
ftriAingby aoRielbmgcionenatDrelly in tbe midd 
trADsactioD, as, for instance, what the Railway 
CoupaTiy did in tbe D.'itith \Vetti»gkoHi« 
oase (ll, or as for iostence, what was done in 
Staniforih v. Lt/att (5), where the charterers did 
not take delivery of the ship when it arrived 
in New Zealand and where the owner made 
the other voyage and made a probi, (here 
yon mast bring that into account, but 
when yoo have sold or e.^timateil your Iks% 
on the day oo which the contract is brokoii, 
then you have done all that a pru<ierit 
person is ealled on to do; you havo 
fnifilled yonr doty, henceforth tho shares 
are yours and you claim tbe damages. That 
ia your argnment.] 

Sir SrU Uieharda: Yet. 1 say, of course, 
if there wss a prolit arising from what 
a pruient man would have done in mitiga- 
tion of damages in selling, i must give 
credit for that, but as 1 took the course 
1 did, my case is that tbe whole matter 
U crystallised on tho day of the breach and 
yon have only to look at what a pradent man 
would do. 1 submit whether he elects to 
bold them or give them away or sell themi 
are not matters you should take into con* 
eideratioo in estimating the menHiire uf 
damages. I snbmit that is fixed once for 
all by the market value oo the day of 
the breach. 

Ur. Co’^man: Uy Lords, I only desire 
to add a very few words to what my 
learned leader has said, and these few 
words will be nddreased to section 73 of 
tbe Indian Contract Act and tbe iUoAtrations. 
1 desire to point out that if the judgment 
of the Appellate Side of tbe Chief Court 
of Lower llorma is right, that will make 
it necessary to add further provisiiuis to 
section 73. becaoao that would iovolve 
this, that in every case you would have 
to make an enquiry as to what tbe plaiutiff 
bad done with the goods or the shares 
which he hod retained right up to the 
date of trial, instead of ascertaining (he 
damages in the wsy set out in the section. 
That would certainly be a surprising 
doctrine to . introdnee, certainly in India, 
and I think bore. As I say. it would 
really make these iUostrattoos entirely 




inconclusive illnstrations: (c) wonld hnve 
to be qualified by saying that that ivould 
be tbe measure of damages provide^! the 
seller had not at any dny before the trial 
in fact sold the goods fur a higher price 
than the market pHro on the day of the 
breach. With regard to the que.Uioii of 
his suggested doctrino of election in thi)4 
case, I would only say one word, and that 
is, that it was iKit proved or suggested 
that the defendant wss in any way 
prejudiced by the change of mind on the 
part of (he plaintiff, heenuse the market 
pricu WAS (he saiue. 

[Loiii* KAtPAStt 1 do not quite know wimt 
election means. IVhen a man has two 
alternatives and U bound to one or oth^r of 
those alternatives and has to elect between 
them and he cannot havo both, then he electa 
for one and he may be held to that, hut here 
you say, I suppo'^e, that in no sense is this ft 
cs>ie of election. 1 

Mr. Co^^imon; 1 do say in no sense is it a 
case of election, and on that my position is 
atreiigtliened because it cannot be suggested 
that my change of mind in any way 
prejudiced the defendant. * 

[Lokh WKesai’RY: Is not this point out 
somewhat in this way: Under tho contract, 
the buyer was entitled to do soaietbiiig and he 
elected and said 1 am going to do it, but. did 
not, whereupon the purchaser says, I am 
entitled to (be preHl of your doing somethinip 
else. 1 do notaee much sequence uf srgument 
ill that. It is qaile true he said, 1 am going 
to re .eel hand if he re*sold, be had tu re*seU by 
auction, but he never did re*aell by auction. 
What hsppsnsP It ia at id, because he M* 80 ld 
somehow else; I am entitled to the proHts.J 

[LOKO Halpasb: - lie was under uo 
obligation to sell by auction and he put 
himself under none.] 

Mr. CvUmnn: If your Lordship pleases. 
That ia all 1 havo to say. 

Hr.E'^nkDwU. My Lords, 1 appear on 
behalfof theroapoudentsto this appoal, and I 
would call your Lordabips* attention to what 
would be the eSeot, 1 can only puiot it out as 
ft consequence, of a aaccessful appeal in this 
case, namely, that a very wOll known rule of 
law would be entirely broken beoan^e tbe 
rule ol law iu this and all Opnrta is that tbe 
damigee for tbe breacb of ■ cobtMict, ospCfcially 
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of a mercantile contract, must be aacb a 
sam as will compensate tbe person against 
whom the breach has been made for any loss 
or damage which he has soffered and which 
naturally Hewed from the breach. 

[Lord Haluani:: But you most have some 
day at which tbe settlement is ascertained.] 

Mr. Ft-auJe Dodd: 1 am going to saggest 
that, I am not endeavouring to evade it, there 
must be a date. 

lLouu HaloaME: I only took exception to 
your statement of the principle because tlie 
date is the material point, aud yoo did not 
mention the date.] 

Mr. Frank Dodd: 1 was going to say a 
reasonable date is an absolutely essential 
point. I cannot go on and assame that 
becanse the man took the shares to himself, 
and kept them for a twelve* month and then, 
and then only, was able to make a pro6t. that 
1 am entitled to come at the end of that 
period and say that that part of that pro6t 
belonged to me and was mine. 

LLiuan Haluan*: Any more than he woold 
be entitled to claim the loss if he waited 
twelve'inonthB and made a loss?] 

Mr. Frank DaU: Exactly ao. There is no 
dispate about the breach on the 3oth or 3lst 
December, tbe due date; there can be no dis- 
pute aboat the intention of the appellant 
after that date, it is manifested by hU 
letters which go on to the 4th January. 

[Loan Ualoaha : You reminded me that 
tbe date of due delivery was tbe ^tb 
December; the date on which tbe first actusl 
sale was mads was what f] 

Mr. Frank Dortd : The JStb Febroary. 

[Lord Hal oak k : More than two months 
latsrf j 

Mr. Frank Dodd : Exactly two niuotbs 
later. 

[LoRn H ALDA US: The damages claimed, of 
course are on the 30th December, as as* 
certained on that date ^] 

Mr. fVank Dodd i ^ea. 

[Loicd Haloahi : New there were sales 
upon the 38th February : >iVnat do yon 
about that P] 

5Ir. Frank Dodd : There was or>o in 
^(arcb, tbe proceedings commenced in 5fareh 
and Isay all those proceedings, certainly no 
to the proceedings on the 22nd March wer« 
proceedingi pursuant to tbe notice 

on the 30th Uetrember and repeated down 


to the 4tb Janoary pending tbe negotiations 
which had been taking place between tbe 
parties. 

[Lord Wkesvl'kt i The 26th February 
w'a.'^ qoiie the other way. On tbe 26 tb 
Febroery. the vendor in substance said t 
1 am not going to sell, I am going to 
claim the ditferenoe between market price 
and contract price against you on the SOth 
December Pl 

ilr. Frank Dotld : Tbe letter saya so; at 
that time 1 suggext he bad no right to go 
back : I want to suggeet that. 

[ Loan Haldane r You are going to pat 
the caAs I understand it in this way, that 
the duty of a prudent mao was to take 
whatever was the right coarse. On the 
SOth December, be might, if he hnd liked, 
have said : 1 will take the market valaa 

and claim on that footing, and if I suffer 
loss sabseqoe&tly that is for me to bear, 
not for the defendant. But he may also 
say: The pradant course to take is to 
hold the shares and watch my opportooity; 
it Is better for you and ms that I 
sboold do that, and then he subseqaently 
sells; yoa have to make out that it 
ism«ti*co«^ tyiH with the original transac- 
tion.] 

[Loro Wkhruort ; Do yon any ho aaid, I 
nm soiiiK lo hoJd tha .hares nod sell 
them for your benefit only if the market 
rises PJ 

wr. Durfd: I esnnot say he ssM 

that. 

[Lord WKg»,.DKy : He said, am going 
on the 2nd”, three days 

Mr. Frank Dodd: Then on tbe 4tH 
January ha aaid, "We shall follow the 
conree indicated, but did not”; there were 
nag^liatious going on for tbe purpoee so 

February 

Aas : I do not think be is 

statement that he was 
adm!L*^ 4 ?^* a action, except as so 

admission that that was o course a reason, 
able and pradeut man would hive takeoi 
rT contract op duty. ] 

kLORD -WnERDtav; Bis underMaodiBg 
^ going to sell by auction,” 

fAs. yon could »y 

«f he bad sold by auction, he would bsv . 
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got 5«. 6d. t))en yon would have a very good 
case.] 

Mr. FronX; Dodd : I an not bound to 
use the words by n action.’* By his con^ 
tract he is limited to aaction. By the 
107th eeotioo of the Indian Contract Act 
he is entitled to sell, which is a 
different matter. Certainly the learned 
Judge in the first iostance seems to have 
been clearly of opinion that what they 
were doing wee a sale under the 107th 
section. The Officiating Chief Jcatice 
mentions it in hie judgment. My poiut is 
this, if there was a time limit of sales of 
any kind at all it was dearly parsed over 
until the 26th February. ( think the 
sale in November is shown on the other 
Hide to have been of a Urge block of 
shares part of which ebares were Mr. Jamsrs 
who had nothing to do with this transac* 
tion. There were 1200 out of the last block 
in November; that admittedly had nothing to 
do with this. 

[SiK John Boos: When do yon say these 
people ought to have sold yI 

Mr Fmnk Dcdd : They could not .sell 
while negotiations were going on. 

[Sta Josh : If there were no ntgo* 

tiatione going on, when must they have 
sold ?] 

hlr. Frink Doid-. If there bed bean none 
they shoold have sold oo the day after 
the 4th January. 

[Sja Jouw EouB : They might have en- 
deavoured to sell at once.l 

[hosp Haloskk : On the 80th Decem- 
ber] 

Mr. Frank Doddt I should say they could 
have sold on the 1st January. 

[Sta JOUM Kdqb : It is not in dUpote that 
the difference betwevn the market price 
and the contract price on the 1st January is 
4« 8d.] 

Mr. Frank T^M s May 1 correct myself? 
They could not have sold on the 1st 
January because three of the contacts 
were made purs aunt to the rules of the 
Bangoon Stock Gschsnge and they h*d to 
wait till the next sale day on the Stock 
Rsehange. 

[Mb. Auxbs Au : On the 4lh January; 
they gave seven day a hy the letter.] 
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Mr. Frank Doid : Ves, after that they 
seem to have negotiated, and certainly while 
negotiations wei« going on they could not 
have possibly sold. 

Sib JOHif Rooe : 1 am not «o sure nf 

that. When do you say they were bound to 
eell ?] 

ilr. Frank Dodd : Bonnd to eell at any 
reasonable time after the parties were com- 
pletely at Usae. 

* SfR JoHV Ko<:b : At any reasonable time 
after the isAoe was jnine<l in this suit.1 

Mr. F''‘rHk : No. after the parties 

were at issue and it was obvious a settle- 
ment could not be arrived at. 

[Sir Joax Ko^iS : They were at issue on 
the 20th of February.^ 

Mr. Fiuak /W7 : On the 28th of b'eb* 
ruary these gentlemen started and sold 
Mime. 

.l/iao lIsUikBe : In it your roac that 
they got into negotiations and they came 
to an agreement Ibat what a prudent 
person would do would be to negotiate and 
not to sell on the 80ih of December or imme- 
diately tlisreafter, but to go on and wait for 
an opportunity!’ Is that your case?] 

Mr. Fi'ttnk JWi/ ; 1 would like your 
Lordships, if I dared, to accept that as my 
case, but I dare not say that to year liord- 
ships. 

^.Sia Job a Kdob: I want to understand 
your case. On your case if the market 
price of the shares had fallen to 84. on the 
gdth of February, would they have been 
enabled to claim the difference between the 
Se. and the 124. from you? I 

>tr. Frank Dodd : I think so. 

[LoioIlstosNS : Yon must say that.} 

Mr. Frank Dodd i I do say it. 

[Lord Hitosxs ; Yon cannot help your- 
self. Then yon get bo very near all 
the thing) that ware put by Lord Justice 
Brett in Bodocanachi v. (8) as diffi- 

culties.] 

Mr. Frank Dodtt : The question is if 
there is a breach of a contract and by a 
course of contract between the two parties 
the date for determining the right which 
accrued upon the breach of contract 
lias been postponed, on whichever side it 
f ilia that postponement is ao element which 
must be considered in the judgment. It is 
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perfectly clear in this esse that ii. 3</. was 
the price on the 2Slh of February and it was 
vn the 30th of DeceraberV 

[Lokd HAiDANe : Now, jast let as see. 
to (ret At distinctly wbat happened ; Shall 
%ro take your cCie on the doennents on the 
letters ’r In the letter of the 30lh of 
December the Solicitor* aay that the seller 
will be farced to sell the shares by public 
auction on or nlK*uC the 2 ikI prosinio: 
that is the proposal, hut they did not do 
that. ' 

Mr. ymnk Jhf*hl i He could md onle'S 
there was a public auction sale. 

( Loud WRtKiirxY : It is **on or abouCl 

Mr. F/unk fkxhf : I'liore is to be a 
pnblip auction sale in three of the con* 
tracts. 


i.LoRi) ‘NV iikmuusn; He says he will sell on 
or aliout. ' 

Mr. Frank Votiii : Yes. 

tLoHU Kalda.nk : Yuc said heeonld not 
■ell on the 2nd.l 

Mr. Fi’ank Dcild : He would buvs to wait 
until there was a sale. 1 admit hia right 
to sell if there bad been no negoliationx 
pending on (he 1st January if he had 
the iMtans of complying with the contract. 

tSiK John Koob ; Wbere do yoa raise 
this point in your writUti statement 

[Lokp UaddaMS : He does not raise 

Mr. Frank iWd : No, 1 do not raise it. 

[Lord Haudahi: : Anything that iaargued 
we will take at open on the somewhat general 
terms of the written statement. Too did nni 
raise that.] 

Mr. Fratui Vodd : Ko. 


[SiK John lilDoe ! You simply deny the 
proposition of the other side, you put Ibem to 
proof.] 


Mr. Frank VoJd : According to the rules 
of pleading, we uaver plead to damages. 

tS'o f x E«» I »m pe,f.c»l, .re|| 

.w«r. of that : Tou «,r. pl«di„g 
alternative arrangement by which his ri»k* 
to charge yon with a breach of * 

was postponed. Where did yon ple«<J that >* 
Mr. ^ro^Ji! Zfodd : It 


IS not pleaded. 


[Stft JoHM Edoc : That yon woald have 
to plead; that would be n Confession and 
avoidance, would it not 

Mr. Frank Dodd : I doubt whether it was 
a material plea, with the pleadings put in, 
as they were after the matters had been 

gt ::»g oil. 

iSia John Kdoc : It probably would have 
lieeii material to the decision of the case, 
but you now allege that owing to some 
arrangement or negotiation going on between 
them he ctuild not elect to treat tlis 
contract ns broken on the 30(h of Decembsrj 
he would have to wait until after the 26lh of 
February.] 

Mr. /raaft Dod<f: My Lords, I do not want 
to go throngh the cu>ea with regard to that, 
and 1 agree, if I may respectfully say so, with 
the Siiggesiion that this in a case which 
might lie discoANwl purely and simply accord* 
mg to (be Jiidiiin Law, and in that Indian 
Law* at all events the rule an to contract 
price and mai ket pi icc has not been soem* 
^ied as it hnn bmi embodied into the 
Rngh>h Law, because you cannot find that 
rule in ony part of the Indian Cmitiact 
Act, although it appears in its double form 
in sections hO and :>i of the English Sale 
of Gw da Act, Uf>3. CeHninly the rule is one 
which was commonly regarded as a role 
between vender and purchaser but which 
w not in fact a lule between vendor and 
purchiser. Jr> India you must come «• 
Riding to section 73. J will rot a.k your 
Lordships to ]«>t ne lead that sgsio 
bwaoFe yon hs\e already heard ib 
lhat only ssya that he shall have the 
reasonably and naturslly 
follow from the purchase, without any 
AMisfance of a fised rule that prma few 
the damage., aie to be calculated as the i 
difference between the two respective pricer, j 
ihis ts ab^oluujy and definitely fired ee J 
the first thing to be eonxiderec? by any 
Iribuoal and if you remember the date cf 
the judgmont, which is in December, long 
after the whole of these sales had bees 
^fsed; I snbmit with great respect any 
JDdge chygingan EngJigh Jury in a simile 
♦kw called atteutioD to 

fact that this nan had made these profit* 
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CSitt JoBN Keoe : Ho pmbobly wonlrl 
have lamlfrd <ho>u in the Court of Appeal.] 

Mr, h'rank TWif : No, if he called the 
attention of the Jary to the qneatton ae to 
whether or not the man had taken three 
over as bis own shares and took his own 
risk, I think be woald not have landed 
them In the Coort of Appeal if he had 
called the attention of the Jury to that, 
or if the Jnd^ acting as a Jory 
in this ease had properly directed hianself or 
called attention to the fact that this sum 
which they awarded, the absolute loss oet 
of pccket, was the real measure of Uaniages 
which Mr. Jamal the appellant here had 
suffered. 

L (Their Lordships conferred). 

Sir SrU Richanh waa not called upon to 
reply. 

JUDGMENT, 

Loap WRiKPoar. — Under sis contracts 
made at various dates between April and 
August 1911 the plaintiff (the appellant) 
was seller to the defendants of certain 
29,500 shares at prices amounting in the 
aggregate to Rs. 1,84,125*10. The date for 
delivery was the '^Oth December 1911. 
The contract notes contained a term 
providing that in the event of the buyer 
not making payment on the aettlement 
day the seller should have the option of 
reselHiig the shares hy auction, and any 
less arising should be recoverable from tbe 
buyer. In some cases the words ran: by 
auction at the Exchange at the nest 
meeting," Ac. 

by the 30th December the shares had 
fallen largely in value. On that day the 
vendor tendered the shares aod asked 
payment of the price, adding: '*Failiog 
compliance with this request by to.day our 
client will be forced to sell the aa>il 
shares by public auction on or about tbe 
2nd proximo, responsible for all losses sue- 
tained thereby/' The parchaaer* did not 
pay tbe sum demanded. They set up a 
conteotion that the seller was indebted to 
them on another transaction, and tboy sent 
cheques for the differeotial sum of Re. 
75 926.10, and called lor a transfer of 
the shares. On the 2ud January 1912 the 
seller repudiated the claim to a set-off, and 
repeated: 'HVe have now to give you 
notice that our client intends to re-sell 
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these shares and to institute a suit against 
you for (lie rccovexy of any loss which 
may reauU from that c^mrsc." Thu 
purchasers stopped payment of the cheques, 
and nothing turns upon the feet that they 
were given 

Xegotiationa ensued hetween the parties 
which extended to 26th February 1912, 
On that day the seller, by bis agents, 
wrote to the purchaser*, a letter as 
fgllow»:^ 

*71. PImy re 'Street, Itangoim, 
"2iUh Kehrnary M -2. 

“Maseru. Mi>olln Da wood and Son 

*'Dear Sirs, 

“Wear# instructed by Mr. A. K. A.S. Jamnl 
that he had not hitherto taken any steps 
to enforce hU claim against you for fniling 
to pay for and take delivery of 23,50U 
sheres in the British Burma Petroleum 
Company, Limited, at your request, in order 
that his rUim might, if possible, be settled. 
It now appears that no active ntvp^ .are 
being taken to settle (be matter hut that 
much time is being Inst. Our client will 
therefore now pioceed (o enforce his rights 
by suit unless the sum of Bs. 1,09,219.6 
U paid to him by way of compensation 
before the end of this week. 

"The amount claimed is arrived at by 
dedoetiog Ks. 74,906-4. the value of 
23,500 shares at 4r. W,, from Rs. 1.84,12 *-10, 
the agreed price of the shares. 

"Tours faitlifttlly, 

COLTUAK." 

The 4s. 3d. a share there meutinned was 
the market price of the shares on the 30th 
December. 

On the 22ad March the seller commenced 
a suit to recover Rs. 1,09,218*12 as 
damages for breach measured by the 
difference between the contract price of the 
sharee and their market price (4^. 3d. a 
share) on the date of the breach, the 
30tb December 1911. This is (with a 
trifling variance) the same sum and 
arrived at In tbe same way as the 
Rs. 1,09,219*6 mentioned iu the letter. 

Immediately after the letter of the 26tli 
Pebrnary 1912, rrr, on the 29th February, 
the seller commenced to make sale of the 
shares. He sold them all at varioas dates 
from the 28tb February onwards. lo one 
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c&se tlie italtf was at less tliftn 4$. Sit. 
{rit.. At W.). In on€ case it was at 
4«. Sil. In every other case it was at a 
price. 

The decision nmlcr Appeal is one which 
k'ivcs tlio pui'chaser the beneJit of the 
incvensed prices which the slinres renlised, 
hy fivinff him credit in redaction of the 
damn^eA fer the increased prices in fact 
realised over the market price at the 
•HOth December, the date cf the breach. 
The uppellsnt contends that tin's is 
wrongr. 

Their LordsUips will brat deal with the 
contrfti'tual term ns to re*saEe. Upon breach 
by the purchaser hU contractual right to 
the shares fcM to the groond. There 
arose A right to dnmages^ and the stipnlation 
in c|uestion wa^ in their liordships* opinion 
only A stipuintion that the seller might, 
if he thought Ht, liQuidatc the damages 
by Ascertaining the valoo of the shares at 
tho ilnte of the breach by an anctinn sale 
AA specified. If the seller availed himself 
of that option he was not selling (he 
purchaser's shares with a conseqaential 
obligation to account to hroi for the price, 
but WAS selling shares belonging to the 
seller which the purchaser oaght to, but 
failed to, take up and pay for in erder to 
Ascertain what was the loss ari«>ing by 
reason of the purchaeer not completing st 
the rontmet price. Their Lordships are 
unable to agree with the original dodge 
that the plaintiff e letters of the 30th 
Deceoiher and ;ind January anioanted lo 
ail election to take a measure of damages 
to bo Arrived at by a re-sale. Moreover, 
there never was any .sale by aoction ondtr 
the option. Nothing turns open tbie provision 
ne to re-esle. 

The <iueslion, thei^efore, is the geoeral 
question and may be stated thus: ]q /l 
contract for aale of negotiable securities 
ie the measure of damages for breach the* 
difference between the contract price 
ond the market price at the date of the 
bjwh with as obligation on the peH of 
the eeller to mitigate the damages bv 
getting the best price he can at the data 
of the breach— OP is the seller bound to 
reduce the damages, if be ceo h« 

eu^noent sal« at better prices? Ifha i. 
and If the purcliAKcne enlitled to the UneBt 
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of subsequent sales, it mnst also be true 
that he most bear the burden of subsequent 
losses. The latter proposition is in their 
Lordships' opinion impossible, and the former 
is equally uneound. If the seller holds on 
to the shacAs After the breach, the 
speculation as to the way the market will 
subseqoenlly go is the specaUtion of the 
seller, not of the buyer, the seller cannot 
recover from the buyer the loss below the 
market price at the date of the breach if the 
market falls, nor is he liable to the purchaser 
for the profit if the market rises. 

It is undoubted law that a plaintiff who 
sues for damages owes the duty of taking 
all reasonable steps to mitigate the loss 
corwquent upon the breach and cannot 
claim as damages any sum which is doe to 
his own neglect. But the loss to be 
ascertained is the loss ttt Me itntt o/ (ha hwc . 
If at that date the plaiutiff could do something 
ordid something which mitigated tbe damage, 
the defendant is entitled to the benefit ©fit. 
St 0 H,Jo,fh V. Lunll (5) is an illustratiou 
of thiK, But the fact that hy reason of 
the loss of the contract which tho defend- 
ant hM failed to perform the plaintiff 
obtains the benefit of another contract 
which IS of value to him, does not entitle the 
defeDdAoi to the benefit of tho latter con- 
t^ct. \uiei V. WhuU (r). Brofibum v. Or-ai 
r^/rra WuiVop ^8) and JtUanw.EoH and 
India Dock C'K (9). 

Tho deciaion in U<xh<^cnacM v, Milhum (»), 
that market value at the date of the breach ia 
the deciei ye element, was upheld in the Hooia 
of LoihU in IVi/f<amr Bnihen v. Ed. T. Agiut 

In Rodocanaehi v. 
was breach by the sellep to deliver, 
»n their LordsI jpa’ opinion the ppopoin- 

ilT" "I’cre the brenoh U 

rommiUed by the buyer. 

The wp<maenta further coutend that 
sechons ,3and 107 of the Indian Cootmel 

Act, or one of them, is in their favour. As 
regards section 107 their Lordships are 
unable to see that it has any application in 


C. P t\V^ i ^ > *724 8 Bcott WO, 7 L J. 

IBi I E. R. 793. 

W. R, bJ®’ ** fi*- ft 81 L. T. 48^ a 
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the present cam. Tt dewU tritli caMS in 
Yvhioh a seller Kaa e lieu i>o or hes 

stnppsd the 01 in Iren^iYN The sevtien 
folleva open sections denling with those 
suhiict'CnAtters. The prsMnt case is not one 
which falls Qodvi’ cither of those head**. 
Tbe seller was und reuained the le^l bolder 
of the sbeiwa. 

As regards aectiun it is bat decluratory 
oi the rieht to damages which has been die* 
cursed in the comae of this jodgment. 

Their Lordships find that upon tbeappenl 
the 0 ffic iattn g Cly ef J udge rested h i « i od gment 
00 a Adding that the seller redeeed his loss 
by selling th* shares at a highei' price than 
obtained at the date of the brcHch. Thi* 
begs the iioestion by assacniiig that h>«A 
means loss generally* not loss at tbe date of 
the breach. The selter'i loss at the date of 
the breach was and remnincil the difference 
between contrael price and market price 
at that date. When the bayer com- 
mitted this breach the seller iwmainod 
entitled to the shares* and became entitled 
to damages snch as the law allows. The 
first of these two pro per tie «* We.* the 
sbaresi he kept for a lime and snbM* 
qnently euld them in a rieing morket. His 
pocket received benefit, bot hie loss at the 
date of the breach remained anaffect«d. 

Their Lordehips will hombly advise His 
Majesty that this appeal ongbt to be allowed* 
and tbe orders in the original Coarl and in the 
Appeal Court discharged, and jadgment en- 
tered for the plaintiff acoording to his 
plaint and that the respondents onght to pay 
the coats in the Ooarts below and of this 
appeal. 

Appeal alfviced. 

Solicitors for the Appellant: Messrs. 
AraoM Scm. 

Solicitors for tbe RsspondeuU: Measm. 
Bra 01 all uod irAile. 
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jM'iry »oli| ni»r in arresR the «*s»$tence of an 
nrrcar k« n <'i>iMlit)on prece<{en( to the escrckM* <>f 
>i.<rutr»n* outliority hy the CidU’Ctiir. A nliich 

H h>*y«)uc{ ili«> Hi:itMt«>ry authority veMeil in u 
C’m) lector cunix'i |ir(>juilice the H;'hl» <if ihc |»rw* 
prh'f'ir. kj». ei>l* I A* 2.j 

n.7ni‘l-m V. SoHy^au. 33 1. JAJ* 23 C. 3 
NV, S. 3l3i Rw«af</Ak<' 33 

4*. »i6: 3 C. NV. N. ItGO: Uohou v. ( mn 

WtHi :«S C. 4'3U; M C. I.. J. 41; Ig C W. N*. OW; 

V ttONu-i S’m/ik. 10 huh Cm«. 3“3* 

ir, C W. N. ii-i: h 51. J. T. 44k h A I,. J. |srt; i;i 

Itom. I. H. 4 :t; ninn 2M. \V. N, gr?: si M L- J. 
I • i.v c L. J. ft35: J' C. SHT {P C ); 

V. h>W.lh, t3 ]n<l Cua. h3tk 13C. LJ. 

HiKif^in V, yrnHiinm as c. ssw, o •*. w. x, 3<xk 

/Nrhv>"<''»M r, .Vit/A r4eirer«r/<, 2| Iml. 

Cf^-. 0V4; 1ft C. w S. 41*05 Ift <•. I. J. A< 3. telierl upon. 

A hncHnvin the ordiT "f a Criniiiml Court nmler 
«cc>ii«M> I >'» ('rintinal l'rocc<hirr Cotte. is not •dm is. 
ail»Ic ill rriih iK>o. I li outfit the urtW itself U adniiasihli* 
fnc n lint it ml jiMCfiosr, 'namely. r«««UtiH' ihi* imrtiesin 
di'fniio. the Und in di'putc, ami the iierstMi ilechiretl 
< MiiUiMl iM rciniii |••>•ar■«K.n, C|» 0T7. col, 2 1 

IhniiMi'iHi V. H»knif (,'!»•••• •iMm ml 

31) C. lt>7i 30 J A. 34; 0 C. W. N. :‘Wk Ig M. L. J.' 

bJ» lvUc«l II I K)!}. 


WteiM Patent App4.*al agatnat (lie decree 
of Me. Jooiicc WaJmsley, dn1«<l tlio r»(h 
December 191)1. arising from difFeieurc of 
opinion Itetwceii .M i*. Ju.-iliev N. U. C baiter jen 
and Mr. Juntico WalinnUy, in Appeal ftutn 
Original Uuerea N<i. olO of 906, agn nst tbe 
lUcieu of the Subordinate Judge, b'lrat 
Court, of OHya, dated tho lOtli done IfKiS. 

FACTS of I be caue appear from the jndg. 
ment of Sir I^awrence JeiikinH, C. J. The 
following iu the sopplemeiitary judgment of 
N, K. Cbatlerjea, J., on the t^ueetion as to 
the form of the decree to be drawn up m the 
case:— 

*'Tbts is an application on behalf of tbs 
appellant praying that a decree may be drawn 
np in tbs above appeal in nceordaneo with the 
proviniohs of section CSoftbe Letteis Patent 
under the following circumstances. 

Ibe appeal wsa heard by me xittmg 
with Mr. Justice Walmsley. There wss 
u difforenceof opinion between ns, I was 
of opinion that the suit and the appeal 
should be ileeroed in fall, while Walmsley, 
J., was of opinion that the decree of the 
Co«rt below should be reversed only to a 
small extent. Thu appeal having turned 
entirely on questions of fact uo refers one 
could bo made .under tbs proviso to s«*tmn 
98 of the Code. Then the question arose 
as to the decree to be prepared on th« 
judgments. There was no time for having 
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the question argoed fully as it wen on 
the 4th r'eptember, the last day of sitting 
of the Court before the vacation, and Mr. 
Justice Walmsley was to cesso to be a 
Judge of this Court from the rieit day. 

Under these c ire am stances, we intimated 
that no decree would he prepared and 
that the parties might take saeh steps as 
they thought pniper. On the re*oponing 
of the Court after the vacation the present 
application was murie on behalf of the 
appellant on the 19th November and the 
parlies have since been heard in the matter. 

An nbieclion was raised on behalf of the 
respondent that I have no power to hear 
the application and that an order having 
lieeii made both by Walrnsley, J., and 
Diyself that no decree w’ould be prepared, 
I alone 1ia\e no power to decide Avhether 
any and w'hnt decree should he drawn op, 
Ibit the hide made by the Bench Clerk 
that no :tr<'i'co will be prepared was made 
by him for the information of the otGct« 
which i underatniid does not receive a 
judgment without a decree. The note 
was not signed hy Walmsley, J., nor hy 
rue. However that* may be, every judgment 
must he I olio wed by a decree and an order 
made by >Valmsley, J.. and 

myself can be 

set sside on an application for review by 
me sitting alone now that Walmsley, J., 
has ceased to be a Judge of this Court. 
It IS true the present application is not 
m terms an application for review, but it 
was filed wiihin the period allowed for an 
«I>plic«l,on far review and hear, the proper 
Uourt-fee. Under the circumstances, tbe 
application may be treated as an appli- 
cation for review of the nptUr. I aro 
accordingly of opinion that I have got the 

power to hear this application and that I 

Tu ^ be np. 

ihen ths qaextion is, how is the decrea 
to be drawn up on the judgment in this 
case. Section 9? of the Civil Procedure 
Code provides that when an appeal ia ' 
Bench of two or more Jodgea, 
tt i»hsll be decided in accordaufo 

wiMi the opinmn of such Judges or of 
tbe majority (if any) of such Judges and 
v'here there la no such majority which 
, i” * Jodgment varying or revers- 
ah-ii appealed from, such decree 

ahall be affirmed. It is contended on behalf 


coocors 
ing 


IKDIAK CASKS. 


067 


Yol. XXXI] 

EftUUfiK DOYAL OIK V, IKSUil^ AXI BB4W. 

of tha appeJJant that wheraM in tha 
praaent tha appaal is hanrd by a 

Baneh of two Jodgaa and ona Jaiga ia 
for ravaraiog tha dacraa of tUa Coui*t 
bslow in it# antiraty And tha othar is tor 
VAr/inj? it, thare U an! thara cvnba n» 
mAjarity concarrmg in a jodgraant varying 
or ravaraing tha darraa appoalad from, 
and that aach a caaa U not contampUtal 
by aaotioi 0) of tha Coda. It it alao 
onnlaiidad that aecUonS* of the ^ betlars 
Patant is anparaaded by aaclion 98 of tha 
Code only whara tha proviaions of tha 
latter aaction ara applicable and that aaction 
S5 of tha La tiara Patent ia applicable to 
oaaee not provided for bj taction 9?^ of 
tha Coda. Thara can ba no doubt that 
taction 36 of lha Lattara Patant woald 
be appUcabla to caaae not providad for 
by taction 98 of tha Coda, bat taction 
98 it tba only taclh.n dealing with appaah 
and 1 am of opinion that it a ppli at to a 
cnta like the praeant. Tha afTacl of the 
Krst two paragrapht of aaction 98 taanit 
to la this. Where there art two Jodgat 
and they agree, tha daciaion thall ba in 
accordance with their opimon. Wbara tha« 
are more than two Jadgat and thara le 
a difference of opinion among thaiii- the 
dacition ehall be according to tba opinion 
of tha majority, for inttanca, in a lianrli 
contitting of three Judgat where two i^ra 
of one opimon and tha third it of a 
different opinion. Where tha Jodgas ol a 
Bench conaiating of four Jndgaa ara aqoally 
divided in opinion, thara ia no majority 
and in each a case, tha decree of the Conrt 
bebw ehall ba confirmed. Similarly it 
seama to me that in a caaa of two Jndgaa 
’being equally divided in opinion, thara 
cannot ba any majority and in each a 
oaaa alao tha decree t.f tha Conrt below 
ahould be confirmed, in other wonU, m 
all cases where there ia or cau la no 
maiority, the decree of tba Conrt Wow 
abould ba coitKrmed. But th» would la 
tha raanU where one of the Judges la rw 
re versing or varying the decree and tha 
oihar for antirely confirming tha dacraa 
of tha Court below. Where, however, 
one of the Jndgea is for 
deoree of the Conrt below in itsantiwiy 
and the other for reveraing itto some e» tent 
^aa in. the present case), I think the 


decree of the Court below cannot be eii* 
tirely confirmed. There may be cases 
where one of the two Judge# U of opinion 
that the decree of the Court balo.v should 
he entirely revaresd and the other may 
be of opinion that it shoaUl be reveraod 
to the extent of Iblfitha. Again in a case 
heard by a Bench of threa Judges, one 
of the Judges may be of opinion that 
the decree ahould reversed in its 

entirety, the second Judge may be of 
opinion that it should be reversed to the 
extent of one*helf and the thir«i to the 
extent of (th unly. In these cases, the 

deems of the Court below cannot, I think, 

ba entirely confirmed. Hnrh casee seem to 
fall under the first paragraph of section 
9S of the C>de, end in the illustratioi.s 
pot above, the two Judges, having agreed 
to the extent of 15l6tbs and the three 
Judge* having agreetl to the extent of 
|th, it may he Mid that there was 
concorrence to that extent and the decree 
of tha Court below slriuld ba reversed or 
varied accordingly. 

Thera is no deeide<l case on the point. In 
tha case of Orvihorji v. 

(7o«s4su' (l)i the jodgmant of the Judge in 
aecoTdance with that of the Court helow 
prevailed. But in that case although the 
senior Judge was for reversing lha decree 
of the Court below to some extent, the 
other Judge was of opinion that the 
decree of the Court belcw should Is 
entirely confirmed. That case, therefore, 
does not cover tbe present. The construe* 
tion t hava placed on tha section would 
meat such a cave as tlia pi'ssent and 
eaems t> ms to bs a reasonable eonitmo* 
tion. lam accordingly of opinion that tbe 
decree of fia Court below ehonld be reversed 
to the extent to which both Mr. Justice 
Waimsley ami I were agreed that it 
abottid be ravaraed. The plaioliff s title tu 
l-anna 6*<fa«M 5«ourrrr* eh a re of the property 
in dispute will be declared and be will 
recover poesession to the extent of tbe 
aaid share- The rest of the plaintiff s claim 
Will be dismissed. Bach party will hear 
],ia own coaU in both Courts; that having 
bean the opinion of botli of us. let a decree 
be prepared accordingly." 

/i\ 17 c. a St p* c )* 

Jot. ZXh ® ^ 
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BaI>qs Uoiakal* .t^N^ ChomUa 

hntf ami Saileiuha Xath Falit. for the 
Appellant. 

Hftbtt ChuHff^i W<»VA)id Mnnlvi 
.V/'Wo/a Kh'tu, lor tbe Res pond ei>t!<. 

JUDCJMKNT. 

JexmSn 0. J. — Thia auife wa^ m^lJtote<l \>y 
Mobont Krislina Uoyal Oirai?aiust lr*lmd Ab 
KImn and All Nnln, and by tlie plaint a 
declaration ia soneht that tbe plaintiff ia 
Okvner of 13 niinaa of Haria nsti m>n' 
dfikhilt\ PavgaiiA Sbergali umler hM'it 
diitetl tbe ;^l9l February ami 21.H 

Kebrmiry uiid under an j7<trrr of 

March Usif find a l-Wnol I be 25tb July 
li)C4 is owner uf 1 anna d dams amj 

o ourrii and i/ trador of 1 anna 1 i dams 
lo cftwris. Inotlior word^, be aeeka toeatablisb 
Ilia present riffht to lb aiinaa tn one capacity 
or (be other and on tbe atrenetli of this 
lio praye (bat liie posMOiion of the 10 
aniia^ niny be enniirmed or re»(ore<l to him. 
Tbi9 suit was heard by the Subordinate 
Jadice. Krat Court. Gaya, by whom it wee 
discaie'ied. The appeal was beard by N. 
Chatterjea and Walmeley, JJ . who affreefl 
aofarthatthey passefln decree in the plaintiff *e 
favour to the extent of the I anna 6 dntut 
5 finnrii. Uut US to (be rest they were at vari- 
ance, for while Chatter jeu, J., was for decree* 
ing the plaintiff's claim in ite entirely. 
WelmHley, J.. was for disalhi wing theroetof hia 
claim. A decree wae accordingly drawn 
up and signed In accordance with the view 
of Wabnsley, J. The plaintiff basappeile*! 
from ao moch of tbe decree ns is not in 
accordance with tbe concurrent judgments 
of b >th the learned udges. Certain 
preliminary objectioue were overruled and 
we have heard the case on tbe merits. 

In Pargaiia SUergati. ZUh Uaya. (here 
ie a named Khaira wbivh belonged 

in ca^al ehni'es to Nabi Ijubhab Khan and 
Mohammed Bokhsh Khan. 

On tbe death of Nabi Bakbab hie S aunaa 
admittedly devolved or was treated as havrog 
demlved as to baDnasonhisdaDghterliuasaiDi 
Bibi and as to 3 annas on Mohammed fiokbsh 
and hU child ren. It ie common groom that 
the 8 annaa of ilohammed iq certain 
villages forming a part of Taluka Khaira 
paeeed to the plaintiff wider tbe sale deed 


of tbe 31st February 1888, that tbe 5 annas 
of Hu»saini so passed uoder the sale-deed 
of (he 21st February 1869, and that 
the remaining 3 annas passed for a limited 
iMeresI under the ihra of the 12th March 
The plaintiff maiutnins that among 
the villages that so passed to him was 
llurya Mciinr. This the defendant Irehad 
All Khan contests, and this dispote is the 
<|ue.stioii involved in this litigation. Irshad 
AM Khan claims to be the owner of Haria 
Manar by virtue of a revenue sale to the 
defendant AM Xabi as his &ennmdur, and 
it is not disputed that be acquired this 
property unle'^s the plaintiff i* able to make 
good his cUiu tbat the property was 
as*ijrrd to him and that it was included 
in the aepamte account opened in the name 
of bis 6eNau«da/, Bisbendhari. 

First then [ «vi|l deal with the question 
whether Karia Manar did or did not pass to 
the plaintiff. 

Tliie has lieen treated in the discuss ioo 
before us ns dependant on the true conUructioo 
of the saU'deeds of ^Ist February 1888 
and 1889. The parcels are described in 
the iirstof these two deeds as folio ws;~ 

8 annas out of 10 nimas of each of 
the Mou/ahs. Cbuabar, Majhar, Dangrajarb 
higha, Mairakbap and Jaigir Harya, Fargaoa 
Shergati,! district Oaya, appertaining to Taluk 
Khsira •««/ with hamlets Chuck, Chukokats, 
Tola, and Maijra known by distinct namss 
or otherwise the fonti mimber and 
sadder whereof are given below in the 
MoWa*' map prepared by the compass 
winch has up to date been held and possessed 
by me without the co-partnership of or- 
interference by any one else.” And then 
there follow general words that may for 
the pre«^nt purpose be d is regained. Then 
at the foot of the deeds are these words*— 
Mortgaged prope»*ties 6 aunas out of 

^each of the Monsabs (1) Chuahar. 
\t ■ , (3) Dangrajarihjgha, <4) 

Manakhap. and ( >) Jaigir Harya mai with 
bamlei,!,^ Ohucks and Chakukats, knoirt 
by disttoct names or otherwise, Tolas 'fid 
Maijras appertaining to Taluka Khaifii 
Pargeoa Shergati. District Gaya.” Then 
tiietu js this: “Property sold — eight aoual 
out of 16 annas of each of tbs Moasabt 
Oliutbw.MftjluB-, I>ai.ar*i»ril>ighft, Uairekbip 
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And Jaigir UtryA AppArtAioing to TRiok 
IChnire^ PargAUA ShergAti. District 

The only other matter to which I 
need refor is the recital of a prior mortgage 
of ‘ shares of Moozah Jaigir Harya.” Much 
the same sort of deacriptioo is to befooiid 
in Hossaioi Uihi'e able<deed of 

the 31st Joly ISS'^. There ts a recital of 
negotiation)! for the sale of o annas out of 
the entire 1% annas of Jaigir Harya and of 
shares of certain 

This is followed by a description of the 
parceifl in the operative part of the sale* 
deed in thane terms: 5 annas out of the 
entire 10 annaa of Moazih Jaigir Harya" 
and no forth. In the desoription of the 
property sold at ti»e foot of the instrument 
is Five annas out of the entire 10 annas 
of Moozab Jaigir Harya", and so forth. 
Under the heading of Government Revenue 
of the property sold is written 'Jaigir 
Harya, Ks. 33* lb", and the description of 
the property at font ia “Five annas of 
Mousa Jaigir Harya." What then is it 
that passed under the devcription ' Uousah 
Jaigir Haryal'" To answer this it is 
necessary Krti to go back to the Revenue 
Survey of lS43 4k There we hod two 
separate mapsi ooe of Jaigir and the 
other of Harya. In these maps each if 
treated as a m'HfroA, Harya lying to the 
north and Jaigir to the sooth. 

The full name of Harya accord i.og to the 
map ia Harya Bank Unair Charwadee 
Choor. Its area is shown as 7dd a. 
3r. 2ip. The village is dsscribed as not 
inhabited snd of ths land only 100 bigkoM 
ware euUivaUd, the rest being jangle. 
The area of Jaigir in its map is given 
as of which <00 btighnt are said to 

be cultivated. The village ie described as 
inhabited. In the Mahalwar Register we 
find grouped together Jaigir Harya, Soonwar 
If (I I rumta Pirtabal, and Pokureah samiw 
Churadib Chardaha luonm hi*4n as one unit 
with an area of 4,51oa.*lr. 3p. Tbe composi- 
tion of this area has beeuma apparent in the 
oonrae of the discussion before ns. Separate 
maps of Soon war and Pukoreah have been 
produced by the respondents tn which tbe 
areas of these two items are shown as 
2bS and llt^ acres respectively aod it ia 
thus that the area of 4,516 acres is reached. 

In a word, then, this is what appears from 


an examickation of the Survey proceedings. 
Four separate maps are given of Jaigir 
Harya, Smrwar and Pukaj‘e.\h and to 
this extent they are treated as 4 distinct 
But it further appeare that in 
the Mahalwar Regialer they were grouped 
together as a single composite unit having 
a single ai^ea of 4, old acres, a ligure which 
correaponda with the aum of the areas of 
the several items Jaigir Harya. Soonwar 
and Pukareah. Though Jaigir and Harya 
are conligoous Sonnwar and Pukureah are 
at some distance away from them, the one 
lying to the north-west and the other to 
the south-west of Jaigir Harya. 

And it may be ob8erve<l of the<e last two 
that as things stood at (he survey, Jaigir 
was the more important by reason of iu 
larger area and its (wing inha^>ited So 
far then aa the survey reatenats go they 
lend them reives to the idea that the 
expwsion Jaigir Harya would mean the 
two iiema of the compnait* unit liearing 
those names. Harya being in the nature 
of an appanage tu Jaigir, the paramount 
sieniber of the group. 

This brings me to certain registration 
proceedings, On the JOth April 1877 an 
application was preferred by Mohammed 
Bukheh Khan fur I'egistration and mutation 
of sAmea. One of the items there mentioqed 
is “Jaigir Harya Soon war' Bang saifiiu 
Chowaddih 8 nniiaa-^Pukureah Chardaha 
MmiH Pariapi S annas." Ou this the 
record-keeper on the 27th August 1878 
aobmitted hia report, stating that the undei'- 
mentioned areas weie recorded with aeparaie 
areas. Among these tn'.Hutkt was vaigir 
Harya Soorbang eamin ParUpi Pekureah 
ruM«M Jorwadih Khurd 1/Oth share 451ba. 
Ir. Jp," 

On the 2 Ub of July 1878 a joint 
huta»ari petition was proeeated in which 
• aigir and Harya Monwar main gatntn 
were separately described and it was 
followed by the Land Regis tratioo decree 
of the 28th April i878 in which Mousah 
Jaigir and Uousah Harya Monu-ar are 
shown. On the i2(h March 1888 Mmarnmat 
Hossaioi Bibi presented a petition for 
opening a separate account. 

Among tbe items to the Schedule to her 
petitioii ie tbe foJiowing: 
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Jatjfir Hurya. Soarbani? sniniti 
Pnvtupi PukiiveaK of CUorwadiJi.'* TUe 

Govoninieiit Uev«nue of entire 1^* uiinas 
i'( hi;iU' I Co U* lOd O'/*/ Hiul (iie appliconU* 
pr.»|> »rti«*nuCv hliarc K>. •(•^*15, while the ftiv i 
M na ir. ^Ip. Thi< 

etutoineiit of the Goverriuieiii Itevcijue 
Ns'ith the tW.scnpC>«>ii in Mnsam,*i'i/ 
UMi'iiitu Uilii's salc'^leefl while the ai'eu 
im l ales H<\ryn ii^ well Jaiirir. 

Moreover it Is incooeeiv.ihle that the 

application sho hi out have eatemleJ to 
Hnvya, aiu) yet it only iljil eo if ll.irya 
be iiM’luOoil in the Ue^mptioii "Mou/ah 
Jiviifir Haiy.t.’' On the luth July 
after the puroliaMe fr<jru MohavuQKul 
Bkikh'ih, llUheiidhari Ciir applie<l for 
regi''trati<Mi. The name of the is 

8:tvioi ft.4 Jaigir Hitrya. The m*or<Ukccpork 
repiM’t U that tn MnhnI Khnlra appcrlaineth 
Mou/.ali Jaigir ItaryH Monwar t>gvther 
with anj other 

The <irJer l> the is* r.inl- keeper tlaU’l 
.list December leftS ilireclcJ entries to 
be luelo uirl (he entry as to the 
pt'<»privtary right anO share was *'S annas 
of MoUAfth Jaigir Ifuryn Monwar totreCher 
with zamiNt" a description that appears 
twice in the Schedule to the order. 

On the Tth June 1>S!). after the 
purchaso from }( HO’immitf llusviinh 
Bishendhari Uir mcnin applied for 
registration and mo tat am of name. There 
the description U Mou/ah Jaigir Harya'* 
which is repeated by the record 'keeper. 
In n decree of the 0th ISeptenilier 
the specilicatiou of interest is *'5 
annas each Jaigir Harya Uangrajanbighs, 
Ac. ' In an ameiidod petition of lOth 
January 1;90 the description is Jaigir 
Harya Mojiwar together with frttzi. Xhe 
earfm jatnt is given as 11s, lOd odd but 
the description of the proportionate area is 
obviously erroneous, and does imt tally 
with the entire area which is coirectly 
described. The error can prohably be traced 
to a misplaced repriMik.ctioij of what is shown 
in Uustaini Bibiks petition. 

On the 5tb June iSOO it was ordereil that 
separate accoonU be opened. Thie 
done after tlie record- keeper had reported 
that the petition fulfilled the re 4 uireu»enls 
of section 70 and that tlie proportionate 


amouuts of iiovernment Revenue as stated 
by the petit inner were correct. The s^dar jama 
of tlie joint shaie was reported to be 
and that represents the 
difference Utween the Hi. I,01^b5-0 shown 
In Huvsuini liibi s petition as her proportionate 
rliaiv of G<tvernineiit Revenue and the 
ztidtir of Us. 4.J37-4 0 shown in 

th** endorsement on tJio back of that 
petition. 

On the fith August IcOJ Ilishendhari 
Oil* pivferreci a petition for the inclusion of 
Ks. the Hiz tiiiui for the separated 

share of MuMtnuw/ iiussaini Uibi and 
others, ill the ’Mali aha re and the 
desA-ription there given U “Mouzah Jaigir 
lUryu.*’ 

Then thei>e me the Registers of 190^, 
They ate not the originals but transcripts 
and their value as Ihitjwjng light on the 
p^•bJem More us is materially discounted 
by their manifest inaccuracy. 

1 1 1 us lids Col 1 ecte m t e llegist er gives 70 
acrev ns thr area of Jaigir and 4,51(3 acres 
as that of Harya (liuugh it is known that 
these yea% wei«e ;|,:35d and 7S6 acres 
respectively. Moreover we further know 
that 4 old acres was the area of the 
wmpoHite unit Jaigir llaryn. Sooibang and 
1 akuivah. Another instance of hopeleee 
ens,r in this new registei is furnished by 
the area altrihuted fo Kahudng. 

In view of these matters I am not 
disposed to place any great reliance on the 
tact that III this legister there is separate 
mention of Jaigir H.arja Manar and Harya 
^onar, or regnni it as materially 
•«wiiog the defeiidanfs case. And I am 
the more confirmed in this view by the 
obvious and surer indication of the contents 
or these earlier registera alTorded by the 
»ev«eral report a of the record-ktepere to which 

have alluded. The original registers ere 
forthcoming for they have been 


i<vii t ’ ot tlie ^bth Apni 

^ is named 

and Harya Manap including the land 16 
annas and the asme descriptions are found 
2 ->«i o® PUuitirs sale certificate of the 

Atn 94 h ^ anything to the 

of tb, case tho%laintiff 



iKDlAN OASES. 


\f7i 


VcJ. XXXll 

KRtSHKN VOYll OIR 9, IBSB&D ILl KlfiK. 

in view of the earlier matters that I have 
narrated. If they «rere taken from the 
erroneouft rvniater as ie aormised. the error 
gAtna nothin? by repetition. 

A airoiiger circumstance, liOfvever, in the 
defendant's favour ie to be found in certain 
execution proceedin^a to which t vrlll now 
allude. A suit on a mort?n?e had been 
inetitnted by one naijn.ith .Singh a>vl others 
against Mohnnime^l liukhali and other*, of 
whom Uishendhari Gir was one, for the 
mortgage and suit included aoion? other 
things the properties purchased by hi in, The 
suit ended in a com promise under which the 
properties purchased by iJiahendhari were 
exempted from the operation of the ruortnge 
and the decree was limited tu the rest of 
the propertiM then in suit. .Siil>4et|uertly« 
Mohant Krishna Doyal Gir, the plaintiff 
III this suit, obtained an assignment a.‘:d 
00 the 4th of Septemliet* 1H)7 applied for 
execution of the mortgage deciee. In his 
application he included among other itema 
a d and odd annas share of Havya Msnar 
muMemm notwithstanding the exemption. 

This is not nnrsturally claimed hy the 
defendant as an ad mission that the etvmplion 
did not extend to Harya thoogh it did to 
Jaigir, and that it in in form such an 
admission mast, I think, be conceded. Uut 
the value in fact of th.it wlitch is in 
form an odraission, must depend on the 
surrounding circumstances; and though we 
have no explanation from the wi(ness-l>os 
of bovr Harya came to be included in this 
application of the 4th September 
it is signiticaut that the plaint in the 
present auit which speci6ca]ly and exclusively 
contends that Harya had passed to the 
plaintiff under the sale .deeds, was filed 
only twe days later, on the 6lh September 
1907. One may speculate as to (he 
explanation, and wonder whether the inclnsioo 
of Harya in the execution applieatiou woe 
dua to a lack of care or on excess of 
caution, to an oversight or to a prudent 
design to have a second string * to the 
Mohaot's bow, but the materials before 
the Court do not permit of any sure 
ooQclDaioD aa to this. A comparison, however, 
of the dates to my mind is destructive 
of the idea that ibo execution proceedings 
amonnted to auy abandonment of the position 
asserted by the plaintiff in this sait,’er can he 


regarded as any real admission (hoi Har^a 
had not pas'<e<i to the plaiotilT. At its wor<t 
it is an iiidiscietioh. But it isii,/t enough for 
the pUiutiff to show that llirya was 
assured to him ; he muat show u .separate 
account ill his favour. The Court'.s decUion 
c'li this must be largely dependont on the 
view it may form as to (he title. If (iile 
is not shown almost of necessity there 
could Iw no separate acc tunt. But if title 
l>e ahowji, tliei'v wouhl in the ^ircuiu •stances 
of this case he a striing Uiui in favour of 
a separate account. 

1 have already descrilied the pl.iintilf'.a 
applications for separate vagiatration in 
discuasirig wliat it was that pO'^sed (o him. 
From tliooo prveediogs it is apparent that 
the applicatious ami the or<i«M thereon 
were appmpnate and should have lesuJted 
in the separate registration sought and 
directed. It is, however, contended that the 
actual entries made related only to Jaigir 
and not to Harya, and in support of tliis 
the defendant points more particularly tu 
the lieailing ilarya Manar‘' in the legistcr 
and the absence of any entry in the plaint* 
iff's tavoor. But as I have already point* 
cd out, this register does not purport to 
be more than a transcript of the register 
ill which the original eotrias were made 
and ia patently incorrect. 

And apart from that, even in this register 
the heading under which the plaintiff'a name 
is entered is village Jaigir Harya Mantr, 
and were it not far the later entry Village 
Harya Afanar wiairimV it could hardly 
be doubted that (he Krat heading referred 
to Harya as well as Jaigir and was the 
appropriate phice for making the entries 
directed. How this later entry came to be 
made does not clearly appear, though it may 
be easy to guess. But this at aoy rate 
seems clear, that it was not made until 
lb04 and an examinatiou of the original 
register shows it was made after the entry 
of Jaigir Harya Mannr. There is oral evi- 
dence as to Jaigir being popnlarly known 
as Jaigir Harya, but it is far from convincing 
and cannot be regarded as of the same 
value as the docemeuiary evidence. This 
was folly recognised in the presentation 
of his case by the learned and experienced 
Vakil who represeoted ibe defendant. And 
after all is said and done the satieiit* fact 
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stands ost ih&t Apftrt from the recent 
regi^tter no insUnee can (w pointed oot 
where Jaigir alone ii called Jaigir Harya. 

The concloaion to which I cocne h that 
the opening of a separate account in 

respect both of Harya and Jaigir was 

sought and directed* and that this wa.s 
intended to be carried oat and in fact 

was carried oot by opening ati account 

with the l eading ^'Jaigir Harya Planar" 
or some soch composite title. Therefore t 
hold that the plaintiff has established title to 
Harya and a separate aceoant commensureite 
with his title. 

I have so far dealt with the title onfer 
the two hibala* of Febroary l$8d and 
and not with that under the <7ara. 
And in view of the deferidant*;< admission 
before as I need not diseass this iTera and 
its operation, for it was conceded by the 

Vakil for the respondent that the title uader 

the ijnra would follow that under the 
In fact the ijara title was in no way diecasaed 
by him. 

The next point made by the defendant 

11 that the enit is barred by limitation 
iiiaiuach as it was not brought within 

12 yeara of the plaintiff'" disposseeainn. 

Thia ia essentially a case where the 
Court's view of possession would natarally 
be intlueneed by Its view as to title. Ae 
the Subordinate Judge and Welmsiey, J., 
thonght title had not been established* it 
followed almost as of course (hat *hey con* 
sidered possession net proved having regard 
to the circa metancea of the ease Cbatterje*(. 
J., having cocoa to a different conclnaion as 
to title, differed natarally as to poseesston. 
And at this point I would digreea for the 
purpose of pointing out that the parties 
placed much more ample materials before 
Chatterjea, J., and Walmsley, J.. than before 
the Subotdinate Judge aud of this we have 
reaped the benefit. 

There were proceedings uoder •ectiso 
145, Criminal Procedure Code, and it was 
there held that though the present plain tiff a 
men realised rent from the village down 
to the diuuAra of 1901, the defendant was 
in possesaion at the commencement of the 
proceedings uoder section 145. Tliia u 
the diapossesaioo of which the nlaint.'ff 
pompUine. 
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The position as to possession is a 
simple one. The defendant does not, and 
indeed csrniot. suggest that he was in 
posse.""ion before his purchase, and that was 
well within the period of 12 yeara prior 
to the institution of this suit. At the same 
time there is absolately nn evidence that 
Mohammad Bolchsh and Hussaini were in 
possession Haring the period sohsequent to 
the plaintilTs purchase. Such evidence as 
there is sappArts the plaintiff’s possession 
and in the view I take this ie in accordance 
with (he title. 

The Subordinate Jadge and Waimeiey, J., 
ascribe much value to the absence of Harya 
tenant! from the plaintiff's side, but they 
eeem (o overlook that in the eircumstancea 
thia was in accordance with their in* 
tereat. 

On the other hand it ia, I think, a juat 
and shrewd remark of Chatter jea, J.. that 
the admitted absence of a rutch^rf, at Harya 
Manar for collection of rent ia far more 
imporiant than the evidence of any nomber 
of witness- And 1 miiat say that the 

account 

for the absence of their rent rereipta by the 
jet on of the high winds, is „ot calculated 
to loepire conhdence. 

h... 1^ , • *?■* i‘ ''"“Id 

limiUlioi, Arid in tl.i.connectioii MM 

overlonkwi or 

th^ .nd «f ‘h»t c.»e *ndof 

f « ? I. M WK-licfter fe.ledto notice that 

joetifying e ***''^* condition 

decree orw.l’*'*i" '* tiint in my opiiiioo the 
decrT "'‘'’“'•J be n.odi6ed 

dwUrinff h^ Pleintirs faronr 

^.e«tn eetablishin* 

«»»t* of the MiWnd'^*^*'*^*,''*®"*^**’'*^* 
coats of ang •PPcel^ melodingtbe 

^n,°nte Coilect^te. 

•>e>Dff brooght to tliis Coort for 
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tbo purpose of the Ueering of the ep* 
peeJs. 

MooKeRJBB, J. — Thu u An Appeel b 7 the 
pUintifT in a suit for recovery or con- 
firm At inn of possession '>f land on decUrA- 
tion of title thereto under three conveyances, 
dated :rlst Febroery 21st Petroary 

18S'> And 2&tb duly 1901, and a a?<ufnic< 
toary mortgage dated !2th Mnrch ibO. 
The trial Court dismissed the aoit on the 
gronnd that the plaintiff had failed to prove 
his title and possessinn. On appeiltothis 
Court, Mr. Justice N. C hatter jea held that 
the plaintiff had proved his title and po<* 
session and was entitled to a decree in 
fall, Mr. Justice Walmsiey held, on the 
other hand, that (he plaintiff had proved 
his title by purchiae to the ettent of I* 
anna ti-daimr fi.eourru share only under 
the conveyance of the ^Sth July 19*^4, 
and was eotitled to a decree in respect 
thereof. These ludgoienLs were delivered 
on the 4th September 191*1. On the 5ib 
December 1918, Mr. Jastice Chatterjea 
directed (hat a decree be drawn up to the 
effect that the plain tiff do recover possession 
of l-anoa, 6-d/i mi, 5<cotfru share 'as to 
which both the Judges were agreed that 
(he decision of the primary C^iort was er- 
roDSODs), aad that the suit do stand die* 
Uiiased as to the remainder of the claim 
On the 22nd December 1913, the plaintiff 
preferred the present appeel under clause 
15 of the Letters Patent. When this appeal 
came on lor heering on the 29th April last, 
two preliminary points were raised, one on 
behalf of the respondent, the other on 
behalf of the appellant. These ubjecti »ns 
were over ruled as untenable. The respondent 
contended that the appeal had been liNlged 
out of time, as (he memorandam hwd been 
preaented after ibe expiry of thirty days Uhe 
period prescribed id (hie behalf by the rules of 
the Court) from the dete of the delivery of 
the judgments, and refereocs was made to 
the decisions io fn the matter of iht peiitwH of 
Huruck iiingh (31 and UnrHek Singh v. Tvo/we 
jRdni SoAio (4). There is plainly^ no sobMance 
in this conteution. The term ‘jodgiuent* as 
used in clause 15 of the Letters Peteat 
aignifies what ia oow aodemlood by tbe 

t81 II W. R. 107. 

(4) 12 W. B. 46S; ( V. L R.47. 


term ‘decree' or order.’ The decree in t}i** 
present case was not drawn up till the 5th 
Decern 1>er i913, and thr appeal \vo\ lodc^cd 
within thirty days from that date. In any 
event, this is clearly a case where the 
C'lurt shnnlil, lu the exercise of it:i discre- 
tion. extend the period fnr pi^c-ienlntion of 
the appeal. There is consequently no sub- 
stance in the prelimiimry nbjectmii taken by 
t he re«* poorU nt . T h e p rel i in i n u py poi ii t ra tsed 
by the ap|>e11:iMt turnc<l out on exurninatioo 
to be enunlly illuHtiry. The appellant con- 
tended that the decree should have been 
drawn up in aceoidinco with the judgment 
of the senior Judge, and referred to the 
drcisiniis of v. (Vfcf/or of 

Mufnffnrnagat (5) and Jefiangiry. Ser/efari/ 
of Sttt *0 (CO. There is no foundation for 
this argument. The .lodges of llie Division 
Bec^h were agreed that the decree of the 
SulatrUinata Judge was erroneous in respect 
of tbe share covered by the conveyance 
of the 2och July 19 U. With regard to 
this shara, the decree was thus bound 
to be reversed under suh section (I) 
of section 98. Civil Procedure Code. 
In respect of the remaining share, tbe 
Judges were equally divided in npinioni 
Mr. Justice Chatterjea thought that (be 
decree should be reversed while Mr. 
.^ustice WHlmslsy thought that (he 
decree should be alErraed. Consequently 
there wan no majority io favoor of a reversal 
of the decree, aod to this extent, the decreo 
was bound to be confirmed under siib*xectJon 
1 2) of eectisn 9t>, Civil Procedure Code, 
Appeji hhivno v. KliVfuf fv/mhcAfled (7), 
firi Ondkanji Maharaj Tiekoit v. Purvekotun 
(^), IMa Stiro.o Protad v. Oolab Cktind 

(9) , .d«A«/oih Roy V. Hur.Nnrain Singh 

(10) . Devftekand v. JUrackand (11), Keehav 
Pandurong v. Vinayck Hurt (l2). Bammidi 
Bagyc Kaidn v. Bommidi Paredeu NaidK 
(13). There was thus no room for the 
appliratioB of clause 36 of the Letters Patsnt 

(3) n A. 176; A. w, ». (ISM)) 27; 13 lad, Jup. 816. 

(6) 6 Bon. U K. 131 «l p. 207. 

(71 3 B m. 

a) IOC. AU. 

(fl) 27 C.7«4t4C. W. N. 701. 

.io>ac L J. IA3. 

*11)13 9.449. 

(IB) IK B Sift. 

.iSnO]ad.CM.?Si3S U.SIrt) 2ltf. LJ. 944; 10 

M.L. T. B33. 
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Rn<l it follows timt (lie decree Has been 
drawn up. Bill from another point 
'»f >lo'v. tHe<il>jectioii takfii hy <he nppcJUnl 
IS unaubstontia). Kven if it wore well fimn^led 
and wo directed (hat a de^'rec lie drawn np in 
acc^OKlance with the j>i dement of the eoninr 
Judffc, the defomUnt would forthwith appeal 
from Much decree, and on aucH appeal, the 
moritM of the contn ver«y would rcnnir* esii' 
mioation. There ix thn« no excape ultimately 
from an {nvosli^ratiori of the rine'<tion rn dis* 
puto between the parties — ami thnl queAlioii 
in substance is, whether, under flic deeilx 
mentioned* the pliintilT ptircha'^od only 
one viUaffo Jaiffir or two villapev Jiijelr 
and Hurya and had these iiaduded in si 
aeparatd account opciietl at liix initance under 
the provixiona of the Revenue Sale I aw. 

The hiatory of the title allcff-d hy the 
plaintiff may be In li fly iiormtcd. (Hi the 2lsl 
KabruAvy the plaintilT purchaxc<l from 

Mahomed Bux.oiic of the admittml proprietora 
of the diaputDil property, an ciph(>nnnafl afiare 
in JaijriP Harya. On the ‘21st February It^SO, 
he purrhaaed a tivc anuas xharv from Ifu'-aaini 
Uihi, another admitted proprietor. On the 
12th March he took a usufructuary 

mortffai^e of thct*r»annaH xhai’e from .Mahomed 
Ihix. who acted in thia transaction for himself 
and on behalf of Ida infant children, who. it 
ie not diapuUd, were jointly inlercMied in that 
ahare. There were then procevdhiea before 
the Revenue Autlioritiea for re^THtration nf the 
TiAme of the pluintifT am! the aeparotinii of the 
aharo aCQuircKl by him; to these rdprence will 
prrxmiOy be made On the fOih May 
the residuary sliare of (he estate was 5o|d for 
arrears of revenue and was purchased by the 
defendant in the name of All Xahi. On th# 
25th July 1004, the plaintiff purchased from 
Ali Kabi l*anna 6-dum« h-eoterit share of Jai* 
gir and Harya, and with reference to thU 
share, Chatterjea and Walroslcy, JJ,, have 
agreed that the plaintiff is entitled to socceed. 
No further reference need be made to this 
abate, as there is not mad coukl nf>t 
have been an appeal by the defendant. 
The questions in controversy now are 
/irtt, whether the plaintiff has, under 
the other transactions mentioned ne 
qnired a good title to 13 annas 'share 
as proprietor, and to l-anna |5 


W, .har« M d,«fructa-.ry n..,r(gae.^. of 

toth J..«» and Hnrya. „ the pUJotij 


asserts, or Jaigir alone a« the defendaut 
CMiitcml';; anti, nrc-milfit, whether, if the 
question is answered iu favour of the 
pl.iiiitdf. Iii< share of Harya was constituted 
i*i'<* a >eparate account as he maintains 
or reinaincxi nirrccd in the residuary share 
a'^ th*' dWendant alleges. 

To deleviiiiue whnt the vendors and Toort* 
ffiigorii of (he pUiiitilT intruded tn transfer and 
did traii>.rrrco him in ISSSnnd 18S9, we must 
|o<»k fo the deeds themselves. The descrip- 
tion given Mine may he compendiously 
stated as Mou/nh '.Inigir Hnryn.' To ascer- 
tain tlio mramng of tins oppression, we 
miKt hvik bark to the antecedent transactions 
in (“exivct of Jaigir and Haryu. We have 
ill the (Irst place the Reveruio Survey Maps of 
16H--I4 when the nuirtsnhx comprised in 
f>rffai.:i Shcvgiti were surveyed and 
deliiHuted by Sherwilh Wo that at 

tl«it time there were two wou:nhi, Jaigir 
ami Harya; the latter lay towards the 
north of the former. Jnigir was an 
nihahited village aid -v.rn pii^ed .3, 35d acres 
(equal to .>.37u <i„|y 400 

we»| cuUiya(e<l : J the rext were described 
as hdl and mnijK.. \hiiyu wn> uninhabited; 
Its area was {^qm] to 1,269 

//yAmthoidy IOO/»/p/.<T* were under cultivation, 
the remainder was jungle. There is nothing 
to mdirale that Mooisah Jaigir was at that 
time khowh by the sppelUtion Jaigiv Harya; 
on the other hand, the map of Harya 
il.,t the»..Q.h-rnp„rti.M, thereof-.* 

.11 OilTewnt part. kno«'„ |,y different loci 
Mill-., II*., k L..nirChor.vniIee, (;h..or, wtiiol, 
nil -pp..nr on il,e , 0 ^ in,],, 

of ,he n„„ „f Heryn, We nait 
l.«ve proceedings before the Hevenue 
‘f'" ‘I'® L-'ncI Registration Act 
<.f IS.i, |.ad come into operation. The 
"Prlir«t.o„ |.y JMmmed Ho* for regi*tr»tion 

rur *•'« 2*’"' Apni W7. 

I,"*” *"d H.ry. ns diMinct monreS*; 

out It ,s oo1e«o.lliy ,l„t these two .r.oMoJ* 
.^ linked with two others, namely, Sow* B.nk 
*nOf*kur.« and the aggregate areaof the/oar 
r’'"** '* to be 4.516 acre*. This 

befure as and fonnd 
rwt on a reference to the Survey lUp* 

Of bowa Bank (or Sooihang) and Patuna; 

: of the four vills«» 

«ro.1..lob, 766, 25-1 and 1 1 Oacre* respectively- 
«o expJa.mtwn is available at this distance i 
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of itme AR to tio\7 the foar moNA/t^t cAme 
to be linked together; wIiAt hAd (rADApired 
betsveen 1843 and 1S77 is ab«olnMy 
unknown. Tto ot tlie^ie villA^e^. naiuely, 
Jaigir and Hao'a, are contisaoQs tu eneh 
other and may be deemed to lie between 
one flet otboondartes; the oilier two. however, 
were diaiinct and separate parcels situated 
at $ome distanre, one to ihe noHli*wevt. 
the other to the eon tlw west. Unt w'hatcvcr 
the history of the matter may l>e. the fa«*l 
retnaina that in 1877 Jaigir and Haryi 
were treated aa diAtitict moHsnh*, thongli 
they were linked for revencie purposes 
with two other villages. The order for 
registration made by the Collector on the 
2:th April 1879 was in accord with the 
petition and shows Mouzah Hnrya separately 
from Monsah Jaifrir. We have not on the 
record the eorrespondinf application and 
order for registration in respect of 
the share of Hsssnini Uibi. bot we have 
an application by her, dated the l^tli March 
1886, for amendment of mistakes in her 
petition for separate accoont; this application 
reeites that errors had crept into the regis- 
tration decree. In this applicalion. the 
four moiittiha already mentioned are linked 
together and boundaries are given as if 
they were all compnse<l within the same 
set of boundaries — which we now know is 
not a fact. It may be observed also that 
the northern boundary of Mons^h Jaigir 
Barya aa given in this petition is at first 
sight misleading as it is stated to be Harna 
Chuk, No Harna Chuk is shown on the 
map of Jaigir at any portion of its northern 
boundary, but the word Chuk appears on 
the boundary to the north* west in tha mao 
of iloosah Haryt. » Whether the northern 
boundary as given in the petition refers 
to this Chuk may be a matter for specu- 
lation; but this much is clear that the 
Harya Cbnk menti<^ned as the northern 
boundary is not Harya. All doubt on this 
point Is removed by an eMminath n of the 
opjginah what is given es the northern 
boundary la either Harya Chuk or Harna 
Chuk while the mouzak whereof the boundary 
is apecided is Jaigir Harya. This petition 
couseqoently lends no support to the theory 
that Mouaah Jaigir Harya meant Moozah 
Jaigir alone and that towards the north 
of it lay Barya. Apart from (his and 
irrespeotive of mistakes which may have 


been made in the applicotioji f^.r 
acc<»unt, it is indi«pnt;ihlo that the de^'Crip* 
tiou Mnuzah Jaigir H iry*« oo,i|.l in^i h.ivo 
been intendnl to mean .\bni/ ih fihnie, 

for the area is staled (•> be t.nbi 
which (he aiea of nil (he bnu m illni.'e.'^ 
and iK»t of 1111 * 0 ' :d me. Con'etiMeiitiy, e 

Older of tlie C«dl**cl*ir d.il^'d 2lth ScpVndM'r 
ihni Se(*srai(e hc’CmmiiIs bt; <»j>C‘iird, 
a«(m>l< of one inlrrprct’itmn only. ii.un.*}y, 
that (he sepiritc avcotint should ir»cImIo 
not .hiigii* sloue bill Jaik'ir mid Itarya. 
We have now rone hod a jKiini <»f time 
when the transactions with the phiiiTilT 
Commei)cr<l. The conveyance of the Jl«t 
Fetrnary dr'Crilvs the propmjy ns 

Jaigir Harya; (hi", in (ho light of whtit 
had pnceede<1, nni'-l bo laken f>ntuii y<irtt 
(41 mean both Jaigir ami lliiryu, niul (he 
same interprets (ion iin"! ho placed upon 
the applicMimi of the |mivhn><rr. niu<le on 
the lOlh July for registration of hU 

name. Tlio order of the Collector dnled 
31st Oeceftil>cr Ihbo is consisicut with this 
view. Wo have next the cimvcyAnce hy 
Hussnini Ilibi daied ^Int February 188th 
which, taken along with her application 
to the Collector in lo'd and (lie nrclor 
thereon, must lie clecmo<l to cover both 
Jaigir and Harya. A oifierent effect cnnnnt 
be Attrihu(e<i to (he application of the 
purchaser made on the 7th June 1^89 for 
registration of his name and (he order 
thereon by the Collector dated 9(h Septem- 
ber le89. It is needless to dwell at 
length on the usufructom y moHgage of (lio 
12ili March 1889, becauxr, it iKCmceded, 
tbal it must be (aken in (he same sense 
as that ascribed to the conveyanre^. There 
comes next the application of the plain till 
dated I'itli January 1690 to open a separate 
account. The statement of area compritied 
in the share of the applicant is iucmrect 
and appears to have been copied out from 
the previous applications of llusaini liibi 
dale ! 12th March lb88 and 2Ut February 
1889. But it is plain that the plaintiff 
intended to apply in respect of bo(li Jaigir 
and Uarya and that the order for separate 
acconot was made accordingly. A sug- 
gestion waa faintly put forward that (he 
revenue for (be separate account was not 
correctly calcula(e<l; no fuandatlon lias hvxn 
laid ill the evidence to support this I'.sertiun 
SOT can the question bo raised at this stag^ 
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by tbe <itfeD<ia!it. who UDil«r auction 54 of 
Act XI of 1^59 not acquired any 

riffbtR which wore not possessed by the 
prrn'oKA owners of the residuary share 
purchai^ed by him. The distribation of revenue 
was made after notice to ail the pro> 
prietora and they did not challenge tbe order 
of the Collector by way of appeal to the 
auperhir Revenue Authorities or otherwise. 
The result was that the order for separate 
account was made and has been given 
effect to ever aiuce the uth June lo9*). 
On the Olh Auguat 1^03, the plaintiff 
found that the separate account of Ua«saim 
Dibi must he clc.'.^; he himself had acquired 
shares both out of the separate account 
and the residuary e.^tate. aod after hia share 
had been constituted into a separate account, 
what remained in the separate account of 
Httssaini Bibi had to 1>e thrown back into 
the residuary eetate. This was done accord* 
ingly on the 2 let July 1694. What then 
was the position of the paitiea at that 
time? The plaintiff bad. by snccessive 
tmniactiona, become the proprietor and the 
mortgagee of both Jaigir and harya; on this 
point, I cannot, on the deeds and on an examU 
nation of the history uf theti*^]e to the proper* 
ty, entertain reasonable doubt. This view is 
strengthened by the entries in the IfoAoffrnr 
and Mouse war Kegistera, and by the 

hitmicuri petition signed by alt the 

proprietors and presented to the ('ollector 
on tbe :^4lh July 1676 in the proceeding 
by Mahomed Uux for registration of hte 
name. Against all these docoments which 
converge to a conclusion in favour of the 
plaintiff, we have oral evidence of an 
unreliable and inconclnsive character adduced 
by tbe defendant toabowtbat Jaigir was po* 
pularly known as Jaigir Karya while Harya 
was known by ita own special name. But the 
case for tbe defendant is founded really on 
what are called the Intermediate Kegister 
and tbe D Register, which it is said 
show two distinct moo/oA#, namely, Mouza 
Jaigir Harya Manar and Mou^ah RaryaManar 
tbe former, it is contended, includca Meuzah 
Jaigir only and the latter Mouzah Haria. ibe 
pUintiff ie registered in respect of the former 
but not with regard to the latter. This 
D Register is unreliable and containa 
grave errors; it is not the original register 
bot a copy prepared so late as 1900 * 

«cord, which hav, ^ 


de.<itroyed. The contents of the original 
papers are unknown, bot it is clear that they 
most have contained entries different from 
what we find in the present register. The 
proceedings before the Revenue Authorities 
from 1^77 onward^, particolsrly the reglstra* 
(ion decrees and the orders for separate 
accounts were presumably carried on t in tbe 
Collectorate. The result of those proceedings 
entirely inconsistent with the 1). 


ts 


Register as it how stands. No trace can be 
fr>und in those proceedings or orders that 
Mottzah Jaigir was called Jaigir Harya and 
that Harya waa again separately called 
by its own name. It would not be right to 
hold that this register an perxedes and nullifies 
(he effect of the long series of proceedings 
before the Revenue Authorities, specially 
when we iind that it c«vjlaiiis serious errors 
the origin of which cannot be explained. 
For instance, the statement of area of what 
is called Jaigir Harya and Hnrya is in each 
case entirely wrong; in the former instance, 
it IS 79 acre*.; in the latter case, it is 4 5|6 
acres which is the area of the fcor villages 
previously mentioned. A similar error has 
Utn discovered in re.spect of at least one 
other mmiM/j; tho register shows that 
Kahndag comprises only Jai acres while 
the survey map shows its area as 2,009 
acre<. Ths truth obviously is that the first 
^dry Jii the regiMer, namely, Mouxah Jaigir 
H.rya ...clQ,U, both J«igir H.ry,. ,Qd 

H.»t the mucli Uter e>,try »boBt II»ry» .lone 
bo Ignore.1; l.ow »nH when the 
Mwr«l entry came to be made ba, been left 
wholly u.,«apl„„ed. Hud. strees ha, alto 
Uen laid or. behalf of the defendant apon an 
application for eaeeotion of a mortgage 

decree rnade by the plaintiff two days before 

Id.'u- The plaintiff 

oblai ..5'" ** assignee of a decree 

IS9$ by one 
i'al’omed Bax on foot of a 

^Ohedule to the mortgage incladed all the 
Talnh Khaim, which admittedlr 
mprises the dispoted property. The plaintiff 

inmLr.-'’'’"'*"®’’ “>* “Ortgaged 

tia'-j-a- On thie cirenm- 

nia^r. . '>®' 0 '’«ad to the pUintiff- 

lh.e entenfon .s fall.oions; the feet when 

amen„. a^ainet tlie plaintiff 

monnls to a statement apparently in conffict 
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vilh his pi'esent claims Tiow it enma to l>a 
tnade, has not baan explainad in evulenca 
and one U left to spacuUte whether it was 
made by oversight, possibly reproduced from 
a previoDs appliciitiun by the decree 'bolder or 
whether it was made deliberately ns an 
oUiinato resource in the event of failure of 
this suit Whntevor the leal explaimtion 
may ho> the stateiueut does n<*t amount t*> 
abandonment of bis rigbis by the plaintiff 
and dees not negative the effect of the other 
evidence on the record. It eorksequently 
follows that the predecesst>rs of the plaintiff 
owned both . aigir and Harya, that they 
intended to transfer and did transfer both 
the ' properties to him. and that at bis 
instancs, was included in a 

separate account distinct from the residuary 
share purchased by the defendant at the 
sale for arrears of revenue. But it lias been 
nrgoed on behalf of the defendant that even 
if this view be wall founded^ it was 
obligatory npon the plaintiff to have 
the sale set aside within one year from the 
date tbereofi as the proclamation under sec* 
tion 7 of Act Xl of Ibb'i and the Mile'Cerlili* 
cate granted on the i^iul September 1904 
show, that the Collector intend^ to sell and 
did sell the dispeted property. Reliance basin 
this connection been placed upon the decixUni 
of tbs dodicial CooiDittee in i^i /big 

V. MtMf (:/). This argument is 

clearly fallacious. Mo doubt, section ddof Act 
X( of It Db applies not ouly where the sale baa 
been irregularly conducted but also where the 
sale has been illegal as held in contravention 
of an express provision tor exeuplinn. 
Bat tine principle has no application where 
the property sold is not in arresr; the 
existence of an arrear is a condition precedent 
to the exercise of statutory authority by the 
Collector; liafhithen Dat v. (14); 

Harkhoo btn^h v. Bnn«r</ANr (|5); 

Jogendra Mohan Sen v. Uma Satk Cnha (16); 
Mahomed Jan v. Oanga Dii>hun «S'iNpA (17); 


(14) 7S I. A. 161; 26 C. 632: 9 0. W. X. 513. 
tl6) 96 0.376; 2 C. W. S. IfOO. 

()6> 36 C. 636; 6 C. L.J. 41; 19 C. W. N. M. 

(IT) 10 Ind. Csi. 272; 13 C.L. J. 626; 3a C. 637; 

0. W X. 443; 9 M. L. T. 44S; a A. 1. J. 460; 13 Bom. 
L. R.4)3: (10U)2M. W. K. 977; 91 U. L. 3. U4S 
iP. C.). 


CA8B8. f)77 


fhtHi/n Pergii4id y, Inhad Afi (IS); IhinM 
J[»s*oni V. Mukhduiii (IP); /nd/ (iui<rni 

Jhtfffrt V. Prif/aw/fh Chakr/rrarfi (‘JO), In (he 
ense before u*. >rnuzfili Hmya was not in 
avrear. as it formed no p.'^rl of the i^esiJuiivy 
estate. If the oibcers in the Collectoitite 
errnrieoasly supposed that Harya was com* 
ptbed in the residuary estate and noder 
this impre«inn, expohcd it for sale, the sale 
was clearly l»cyond the statutory authority 
ves(c<l in (he Cidlector and conld nnt pre- 
jndice the right of (he plaintiff. 

The riuestion of possessum hnally re<tuires 
consideration for (he determination of the 
question of limitstiun. The case is clearly 
within the scope of Article 142 of the 
Schedule to the Indian Idmitation Act. 
The plaintiff must prove that he was in 
poftsession within 12 years of the 
instiintiou of (be suit. He relies upon a 
statement, in an order under section 14.7, 
Criminal I’rrcedure Code, made on the 
9tb December 1906 in a proceeding betw*een 
biin and the defendant, to (he effect that 
be was dispossessed in Septeml>er 1904. 
This tinding in (be order of the Criminal 
Courtis not adir.iicsilde» though the order 
itself is admii^sible for a limited purpose, 
namely, to show the parties in dispute, 
the UmI in dispute iiml the person declared 
entitled to retain possession, as explained 
by Lnr<1 Lindley in ihNomonf Ohfiwdhrani v. 
Vrojo J/oktMt i'hf>H'dhruHi(Jl). Weareaceord* 
ingly thrown back upon (be oral evidence of 
posscssiun. Here we have oath against oath. 
Tbe wi(nes«e8 for the plaintiff seek to prove 
bis possession down to 1094. Tlie defendant 
does not allege that he was in poasession 
before his title accrued by purchase at the 
revenue sale in 1004. Consequently we 
have to see whether the plaintiff was in 
posseasion as h<> asserts or h is vendors and 
mortgagors were in wrongful possession. 
There in no evidence to show that they 
had such possession. They had admittedly 
parted with Jaigir and delivered posseasion 
to the plaintiff; if thereafter they retaiuecl 
possession of Haryt contrary to their deeds, 
they would presumably require a entchery iu 

(18) 13 Ind. C'u. 069; 13 C. h. J. .*>4. 

(J9) 32 C. 920; i C. W. K. 300. 

(20) 21 InU. Cm. 063; )8 C. U J. X&i 16 C. W. X. 

400. 

(21) 29 C. 137; 29 I. A. 24; tf C. W. X. 386; 12 U. b. 
J. 88. 
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lUrya; there is nrt trace of such a collection 
oHire iti that villfijre. St res* has bean laid 
on the fsict that the teiianU of Harj-ft had 
not been called by the plaintiff; the answer 
kS that they are now uoder the influence 
of the defendant, and it does eeem probable, 
as suggested by the plaintiff, that these 
tenant* have paid no rent* to either of 
the claimants since the ai>pnte Hn»ke oat. 
I accept the evidence of the plaintiff that 
he was ill possession till dispossossed by 
the defendant after the revenue sale of the 
roskUiary esluti* in IWt. The inference 
folhiws that the plttinliFf has e.stabUshttl 
his title and possession as set out in the 
plaint. Tlie result U that this appeal must 
he allowed and the suit decreed with eosU 
btUh here and in the Court lielow. The 
costa in thi* Court must include the costs 
of the two hearings and the coat of obtain* 
ing the addUional evidence frooi the Col* 
Uclorate. 

RicuatDsos. J. — I have arrived without any 
hesitation at tho same conclusion and for 
similar reasons. 

A ppeal af faired. 


MADRAS HIGH COURT. 

Crvrt RevtsiOD PeTirioH No. 922 or 1913. 

October 5, 1915. 

PnaetUi Mr. Justice Sadasiva Aiyar. 

REBADA BADU BBDDI— PemiowBR 
rrrenr 

DODLA RAatt REUDl— CocsTfia. 
PstlTlOH R a — RE>r<«KUKHT. 

Civil V'xie (A<i t* 10 «). O. XU, •>. 33 

^S*<frlv btf fiett Conti, t/‘een fnitjf 

in «/ 

An AppeUtto Court ]iM power ttt sd<) *s pnrty * 
poreon who wa» psonore'ed by tho Court of ftr»t 
iit*t»nc«. but where there ie elrvetly o menaocaDduitt 
nt object tone sooking to asko liiin lt«b)o tad the 
appeal i» pondiog. tho order makini* him a |iarty ia 
in ite nature iaterieculory. nod a High Court a ill qm 
ialcrfere with the order in revision udereoetipn 11 $. 
Civil Procedure Code, (p 078, col. 2.j 

Sutromenjce CMIy rwraSodnin Chfttm. 4 i| 
L. T. lOf. la U. L. J. 452; 21 U. 412. diMiogaj.bed ' 
J.Td«n<tad*a Proeod t. Xncr XbaMU Sitioh 

13 lad. Cee. 663; 1 $ C. L. J «l; 13 C. W. K. k| 2 .’ 
AfaniM'ni Sfudo^V ^ Ahh% JWdti, 27 lad. Cee. a9a. 
riM16)M. W. N. 4J; 27 il. U J. 74 O. ?8 >t 7 ^ 

lH»$<rhu«Ai iTair V- .'aroycrta hTiMkH^rf. 21 ln,t r«-' 

7W, (1013/ U- W. N- 1024, folU»we;L *• 


Whether QU'h>r Ord^r XL I, rule 22, eab* 
mlo« i3'aa<l^4i,aH AppellateCourt can mnkd a defend* 
nnt evon<'rnii*'l by iho Court of tiret inelaiicD, & party 
to tho inemnrainiutn of ohjectlone whan not made a 
perty to (he epp/al U»«lf^ [p«970, ool I.] 

Petition, under section 115 of Act V of 
1909, oraying the iDgh Court to revise the 
nrler'^of the District Court of NeDore, in 
Civil Miscellaneous Petition No. lOl of l9ld| 
in Appeal Soit No. 53 of 1913. 

Mr. N. llAuvichanil/'a .ftpar. for 5Ir. 3» 
SulrHinamta Aiyar, for the P*i tit loner. 

Mr. K. Krithnatawmy Ait/aityar, for Mr. 
T. I'e/tArnfamiao A for the Respondent. 

JUDGMENT.— The District Jndge wo* 

clearly in error in relying on the case of 
Rir5r»:u*a/:«ViM Chttiy v. Vf^rfihadran OhsHy 
(O, which was decided under the old Code 
of Civil Procedure which did not contain 
provisions aimilar to those fiiund ii. Order 
XLl, role 33, introduced f'lr the Krat time 
in the new Code. Ho was eoiitlnd, in order 
to promote the end* of jusiice, to make 
the i*t defendant a party respondent to the 
appeal nnd to pass a decree against him io 
favonr of the plaintiff under Oisler XLT, 
rule 33. if (he Court of first instance bad 
erroneously evoneraied tho 1st defendant. 
See Jrjdi(aanr/aM Progad Sinyha v. Kotr KslU 
pan Singh (2); MuHitniiii Mu inly v. dit'* 
IMJfi (3) and Inthirkitnnt Sair v. Sarauana 
(4). 

Hot I do not think (hat this is a fit case 
for 'Merference in revision against an 
interlocutory onUr passed in an appeal case, 
espwialiy as the petitioner (the plaintiff) 
has filed a memorandum of objections in 
the lower AppelUu Court against the 1st 
defendant and I am rtoi a( all sure that be 
cannot succeed in making the lat defendant 
liable through the proceeding* in the Appel- 
1*^ Court in connection with that memo* 
randuRi of objections without making tbe 
1st defendant a direct respondent in (be 
appeal pweedings. It may well be argued 
(though I do not wish to give a final opinion 
on the question) that, as anb-roles (3) and 
W of Order XLI, rule 22, speak in very 


•» M. b. i, la 01, 1,. J. 

I« lod. Cm- M3; J6 C. W. N.6I2; 16 0. I 
H.^2: Vi ^ ^ “• 

i*) 21 lod. Cm. 767; (1913) M. W, N. 1084, 
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Seceral lAnguAe*e of a “party who may b« 
affected by aacli objection" and of 'notice 
to the other parties as the Coart thinks 
fit" and Order XL I, role 22, does not 
cooBtie itself to the appellants or the respon* 
dents mentioned in the aopeal memosandnffi, 
any party to the eoit and to the lower 
Coart's decree who won Id be affected by the 
meoioraodom of objections, can bo made a 
party to the said memorandum though he 
was not made a party • tn the appeal 
luemoraDdnm. Ki^^tlter, it mi^ht be reasond 
ably expected that rn view of the opinion 
espressed in the Ist portion of this iuds> 
ment, the lower Co art would l)e inclined’ 
to review its order refnsinB to make the 
1st defendant a party to the appeal. I 
would, therefore, dismiss the petition 
presented onder section lid of the Code 
of Civil FMcedore. There will be no 
order as to costs under the cireoms fences. 

PfUtion 

COURT OP TBK HOARD OF RKVBNUB, 
UNITED PROVINCES. 

Rkvihcr PsmiuN Nc». 23 Of 190d-09 or 

Allshaiud Dcsthict. 

June 0, 15)10. 

Prr<cnf::«Mr. Bail lie, S. M., and 
Mr. Reynolds, J. M. 

Chaudkri JAGPAMUA PRASAD— 
DeysNosMT — A pcrliart 

VCTfUi 

{BEUARI LAL — PisiMiirr — 

KSSPORURKt. 

t O'oi'4—S>i U —0 idMinm —£j\xtm en t pf ir •rff* — 

of^Afra 7^wa»rv Aef [H V tt'Ol), •. 4 (R). 

A oistum k>y wUich a aTAre>hoM«r can sell ihe 
groT**, is not unusual, the vale carrying with it (be 
nRhtof oveupodon of (lie laot). Tiic reniice otaucb a 
grove Is not lie Liu tuojcvtnicnt iu (be abaeaee of proof 
that I be talo of treoj by tl;o oriKiBal teitaat ia a 
breoob of (bo special terms on wbieb the lanU is 
bald for tbo purpoecs of a jrrove. fp. 979, col. R.] 

Per AcynoMr, J. if.— A laB<l lot for tbc parpoee of 
planting a grove on >( ami on which a gnive is atilJ 
in existence is nut “land" within (ho meaning of the 
Agra Tenancy Act [p, OSl, col. I.] 

Application for reviaion of the order of the 
Commissioner of the Allahabad Division, 
dated the 1st April 190!^, conbrming that 
of the Assistant Collector, Allahabad District, 
in a case of ejectment. 

JUDGMENT. 

Baillie, S. M.— (May 16fA, 1910.)— In a 
suit for (be ejectment of a person .« ho claiiDed 
occnpaccy rights it wee held that ocenpaocy 


075 ) 

rights had not under section 22 of the Tennn?/ 
Act descended to the defeiiduut, the mother 
of the previous tenant, and tliat bhe 
Iherffore. liable to ejectment a^ u (eiiriMt*:i(< 
will. Included in the Aren in ^uit ncre two 
groves which it was alleged, had hcoii vhih 
time previoosly sold by the laic occup.ancy 
tenant to two persons, who \vo}'c added as 
defendants. The present application concerns 
only these two gn)ves. The Commissioner ro« 
lying upon Rmu Sumhr Koiri v. Jt>ot A*/of//X* 
(ll, held that as occupancy riglils wiro 
not trsiiafemble, (he sale of the grows tu the 
added defendants, now appellants, was invalid 
and that the soit should, therefore, be decreed 
for tlie groves also. Unui Snwhir Kmn v. 
/opi KhaHk (1), supports the view taken 
by the Commissioner only to (his extent that 
a snit in regard to groves could bo brought in 
a Rent Court. In the case of Utnn 
Rntri V. Jf^t (1), (ho plaintiff tenant’ 

imehief was the owner of the trees: (he 
defendant had no rights in them other than 
as a leasee fmm year to year. Thu do'^iaiun 
of the Cora Tiiis* loner b, tliHcfoJx*, not support, 
ed by Hom tit^ndar Kviri v. Jo^i K/iotik il). 
The Commissioner has omitted to consider 
that the fact that the groves Wei'S planted by, 
and belonged to, the occupancy tenant who 
sold them, completely alters the case. The 
Customary Law on the eubject was very fully 
and very eb)y discussed in Pantii Jfadri 
Fraptul V. BAj’m St" (^) by Maasre. Reid and 
Keye. It was (here laid down that n grove* 
holder has rights altogediersepar.ate from, and 
independent of, those which lie any enjoy ae 
occupancy tenant under the Kent Act, that a 
grove-holder is oostomarily entitled to occupy 
the land so long as the groves continue to 
etand upon it. The grove-hulder has this 
eustomary right whether be has occupancy 
rights or not. 

It was alto held (bat the custom by which 
a grove-holder can sell the grove, is not 
DDosual, the eaU carrying with it (he right 
of occupation of the land and that a person 
to whom a grove, even though the sale was 
contrary to costom, had (»een sold, wae not 
liable to ejectment by notice The same 
prioeiples apply to a suit for ejectment. In 
the case of a grove, it is not safEcient to allege 
that occupancy righto have determined. It 
is necessary to prove that the sale of the 
(.) Selected Dccisico No. 1 of 1906. 

(R) Selected Deciuoa Ke. 2 of 1692. 
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rSA'JkU U^HARl LiL. 
tvcov J‘y origiiml t cun lit was a hreacli of 
Uh* »<pucial tonne on which the land was 
held f >r the par pose < of a grove. Thm* is 
no such evidence in the present case. The 
Cmnmifisioncr's decision is in my opinion 
clearly wiong. The application is for revi- 
sion, but I think the circumstances tire such 
Hs to justify the revision Wing onlered. The 
C om in I “is ion e r 's ord er virtual ly cnn K sea I es 
the valuable property purchased hy thcappel- 
bids without there Wing on recoisl any 
e vide nee whatsoever h* show that the 
purchase hy them was c<Mitrary to the terras 
of the tenure. 1 would, therefore, allow the 
present appli-*atinn ami dismiss the suit in 
regard to the t%v*o groves Xoa. 172*^ and 1790. 
Applicant to get his coats throughout. 

Rkv.noi.ps, J. M.— In this ca>e xumewhat 
important considerations ns to (lie rights of 
tenants and lamb holders in grove laml.s and 
incidentally of the porchnsers of those rights 
are involved. 


Tho whole matter in fctie Tisivince of Agra 
has become somewhat cutnplicated, mainly 
on account <d the ruling in ^vai/nr Kwri 
V. which has Wen generilly 

interpreted n»i havinga far wider application 
than the Members who deihUd that case 
ever iutendeil. 

In that ruling, the previous decisions of the 
Hoard were all carefully reviewed and it is 
unnecessary to repeat the aWtract that was 
given of those rulings by Mr. Uarrali. 

The impo riant question is, Iimw far do 
the general provieious of the Tenancy Act 
apply to grove lands, and the answer of 
this, depends entirely on the deKuilion of 
land given in section 4 (2) of the Act, 
since, with but few exceptions, the pmvi* 
siuiis of that Act apply only to "land" 
so defined. 

The dehnition U as follows: 

' //ond means land which is let or held 
for agricultural purposes '. The use of the 
word ' or" in let or held" is iaporlant. 

“Agricultural purposes”, are nowhere defined 
in the Act but turning to Webster, J find 
that he defines “ft gricuUurar as “pertaining 

to husbandry, tillage, or the culture 
the earth". Husbandry he defines as "the 
boaiiitss of a husbandman or faj.™ 
coropreheudlng the various branch*** 
agrioalt^r,. tillw” *Dd » 


he .‘iftyx la “a farmer, a cultivator or 
tiller of the ground, one who labours in 
tillage," and finally, he defines tillage as 
* the operatim, practice, or art of tilling or 
preparing Hrul for seed And keeping the 
ground ir. a state favourable for the 
grow til of crops." 

Xow these definitions clearly cover 
whnt in Kngland is more usually known 
as "arable" and cannot apply to orchards** 
which is the nearest Kiiglish equivalent 
ti) the Indian “gn)ve." 

I have, therefore, no doubt in my own 
rniiul that when the frAmera of the 
Tenancy Act spoke of “land l«t or held 
for agricultural purposes*', they intended 
to apply the term to nt’tiUe land and land 
held for purposes subservient to its use as 
arable land, ami not to grove land at all. 
I Am confirmed iji this view by the fact 
(hat in the very nest definition of tbe 
wonl rent" the Act *ays! “Rent means 
whatever is, in cash or kind, to bo paid or 
delivered by a tenant for /om/ held by him, 
or mV »f gro^v-<, efr." Now if groves 

were fuW within the meaning cf the 
previous definition, it is clear that there 
wowhl \t^ HO need to add the words 
italicised, nnd put them in tho same 
category with tankx, fisheries and such. 

" hile, therefoie, I am of opinion that 
grove land is not necessarily * land" within 
the definition, yet it is clear, that there 
are varions chsses of grove land and it 
H necessary i, carefully discriaiinate 
these. 


In the (fr*/ place, land may have been 
* J ' ' * I^ntnt fi)p agricultural purposes, 
and he may hive subsequently piaoted e 
grove on it. 

a grove may have been let to s 
tenant as gr-ne and he may have cot 
down the trees and be usmg the land for 
agricultural purposes. 

ThrMy, a grove may have been let lo * 
tenant as a grave nod it still retains its 
cJiaracter. 


Jn the fi^t case, unless the lendherdef 
*^^i®i *^*“* consent either express or 
•mp led to the variation in the conditioas 
of the letting, such land ia still 

ich w |^.t agricoltural purpose* 

IS, therefore, “laud** aa defined in tbs 
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Act. In the second case^ tlie lend is 
undoubtedly hrul which h full for 
e^rioulturel parposee and is, therefore, 
lend" ae detinei in the Act. 

In the third casr, the leod was neither 
Ijt hor ie it being held for agricuUnntl 
purposes, and it is noi, therefore, lend" 
within the dedoition and except for the 
purposes of suing for its 'rent ’, no suit 
%ri]l lie with respect to Aach laixl in the 
Hevenue Courts. 

In the caeeof SuHilor Kotri v. 

the Members were dealing will, e 
grove falling under the 6rst head only, 
and their ruUug applies eimply and solely 
to such land. 

The question as to the status of land 
which had beea let for the purpose of 
plantiug a grove on it, and on which a 
grove ii still in esieteuce, was not then 
and never hes been hitherto formally 
considered by the Doard since the passing 
of the Tenancy Act, but for the i‘essonM 
given above I have no doubt that anch 
land is not ‘'land" within the meaning of 
the Act. 

There remain two other eases to be 
considered. 

Land may have been let to a tenant 
for agricuUara) purposes, and he may in 
accordance with local custom or with 
the written consent of the landholder 
have planted trees on it. This, all (except 
noD'OCcapency tenants) are entitled tr> do 
under sectioo bb of the Act. This planting 
of trees may nr mny not be an improve- 
ment within the deKnition of section 4 
(l^) (e) according as it fulfils the pre- 
liminary conditions laid down in the 
definition of ‘impivvement’ or not. If, 
howAver, the pleuting of trees is dona ander 
a local custom, or with the consent of 
the landholder, this will, i think, form the 
basis of a fresh contract, express or implie<l, 
as to that particular land, and as the 
land is no longer let and held for aprccid. 
tural purposes, it will no longer be land es 
delioed in the Act. 

If a tenant plants trees on land whreb 
has been let to him for agricullnral 
purposes without the consent of his 
landlord and in the abHente of any local 
custom authorising him to do so, *t is 
difficult to see how he could claim 


compens.'ition on ejectment siiHer section 90, 
but such cases might conceivably occur 
and certainly .'Wlion 92 (r), would npply 
in the case of atl tenants who had been 
wrongly ejeHed by tbeir lanJhohler if the 
grove planted by them were an improve- 
ment." 

There is another case relating to grove 
lands, which is not i«f unfret^nent oc- 
currence, where the tenant «clla uieulo 
the Irtfs staixling on the land. 

Ka*’h aoch ca.«e will have to be decided 
separately on the merit'^, if the tenant 
who sold the Irce:^, snb«cfioeii(ly lose his 
right (o the laml on which the trees are 
planted. It U conceivable that the trees 
mny, in ceitsin <'asee, accede to the soil, 
and where a leruint’s rights niw extinguish- 
ed under section lb or uiherwdse. the 
trees may revert with the land to the 
landholder; or on the other liniicl, the 
tranfler nf the trees miiy l>e a valid 
one and the vendess rights in the 
freee may retnain, in spite of the fnet that 
the vendor's right to the has since 
been extinguish^. Kach such case must 
be decided on issues fixed lu elicit the 
fncts. 

In the case now' licforc us, it is true 
that the grove land has been recorded by 
the patH'nri with other fields ns part and 
parcel of an occupancy liuldiiig, but this 
entry is not necessarily correct, the trees 
are admittedly old. and ns there is nothing 
to show that the land was originally letsoUdy 
for agricultural porposes, I think llie land 
occupied by these trees, is not ‘land" within 
the delinition. In dealing, therefore, with 
Rgch land, ihe ComnibHioner has exerciseil 
a jurisdiction winch was not vested in him 
bylaw and I concur, therefore, for ihe 
reasons given by me in the or.ler pro- 
p<Mevl by ray colleague. Even if this be 
^laod" within the definition, it is clear that 
the tenant sold the trees many years ago 
and no steps have been since taken by the 
landholder to have that sale set aside, 
and until this ia done, it appears to mo 
that the purchaser is entitle*! to those 
trees and to have access to them and in 
pas-sing the order he has done, the Com- 
misatoner has, to all intents and purposes, 
set aaide the sale and given an injunction 
prohibiting the vendee from having that 
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freeacce:iA tn them wtiicli hitherto 

evercisoa. This again only a Civil Court can 
ao and ‘HI this nkeniative ground the 
Com mi«sion«r *5 order shoold be set aside. 
AS bi>ing without juvisdiction, and the 
suit dismissed as to Nos. 1723 and 
17D0. 

AppItnih’oH 


ilAURAS HIGH COURT. 

SccOND Civil. Aitrai^ No. 1101 ok 19U 
OcloUr 20. 1015. 

rwn/:-Rir Jnhn IVallU, Kr. Chief Justice. 
uii‘1 Justice Sir William Ailing. Kt- 

KAL/IANNA MCDALf 
A KKKI.LANr 

re/VH 9 

Tin SRCHDTAUr o>- staTK roe INDIA 
COCNCID «r rni; COLLKOTOft or 
SAI.R.M — Dkkbsuaxt — R**posu»:xr. 

.Wf ,1 ../ISM!), a/ 

r.-.- /,r mg thr^ngk 

(•aitah nortmWkc. «/ 

r-*, nt,nl - tn ,;I, / t.. . 

•< firn //« ; K>.>r ml 

VVafor llowiritf in a <*<>r,|jniKHi8 mnnnrr ihrAiieh ei 
mi, lin/n. M„i fm„iKer waiiT-s-num nuit f«^ • 
iifttiirsl *irei4>u in which raaemcnt rleliU mnr bo 
iiU»K“l^u uaatfnm« (iM^eriimcaL 

<)aco ihn SM'stcncp «.f an cawmcnt U pmvrO a« 
ntfQiMxt Ii‘OTrnnioMl, it h f‘*r 0‘jvernnient to allow 
iiii'kr ■oeij‘*ii 4? <J the Kmc men I • Act Hi«t it inr^p. 

iliHt ca*«ii>cht more ihnn 20 jenr* new op that 
I Ik* plaiiililT rc'>Hl<>i*oi) iii iiae impos^ibk. Mote faikre 
•m ilm pluintifl'a part l» rn"iir tbo brracli wmiUI me 
mnoimt lo i>hstrtictv»n hr the aerrknt owurp nr 
renuering the me nnpoaaiWo by the <li>iniBan( owner. 

If the noTornment w{*h to claim rigM to wa(f»p 
which How* thn.ggh paitmi, lami, they can dokonlr 
when they elAM.fy (ho bed aeparately aa p»rmm,t^ 
trthorwiie tho bo<l atao remaiaa the pruperty of the 

Second appeal against the decree.a of the 
District Coort of Salem, in App«il Soit. 
Xoa. 3* and 37 of ,9U. pref«r’;^i„?^‘j 
the decree of the Additiniial Ui.lrirt 
Manaif of Salem, in Original Sait No, I 45 "f 

PACTS.— This was aaait by the nlainU*. 
declare that he wae not liable to Me 
in reapect of ^ater which coll*ctSo7‘he l 7 ^ 
held 07 bjiB on boIIo/i fwa*,a 
Both the lower Courts dismtased 
the groand that water belong, to p"'* "" 
meat and the plaintiff abonid Jy 
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Hence thi* second appeal preferred against 
that decree. 

Me^^w. T. HaHfjachjria^ and 5, VaroJa’ 
rfiariiir. for the Appellant. 

•Mr T, Aarnsim/.e Aiyangar, for the Re- 
apoiMlent. 

JLTHGMENT. — The defendant’s own case 
IS that there was, however, an old kuttat or 
pond fwi by two rills. There is now another 
water-course issuing out of the pond, and 
the defepdant now claims that the rills, 
the kHftai and the other water* course form 
a natomi xtreain. If this be an, the evidence 
rU.iriy points to the plaintiff having 
arf|uire<l an eaaeiuent to interrupt the flow 
through the pend by biiiniinu it op SO aa to 
alore the wafer. The pond has a stone 
revetment and even the written sUtement 
says that Ihe water which flowed from 
Jhe pond, flowed through a breach in the 
AN//a» or, tiH (he evidence shows, thrrugh a 
breach m the stone revetment, Once the 
casement is shown, it is for Government to 
show onder section 47 of the Kasements Act 
that It inlerpupted that easement more than 
years ago or that (he plaintiff 
wn<?e^d ita n«e impossible, and that has not 
Uendnoe. Mere fuilure on tlie plaintiff’s 
l^rl to repair the breach would not amount 
o oUtruction by the servieut owneror render^ 
owne/** 'Impossible by the dominant 

t iip ^”■ 7 “'' U,.d. and 

calid V'' '«*'> ‘‘Pa-^toly dem.r- 

M/tVi I tl.., „e part of the 

C of Govern- 

be wster-course canoot 

dav befo Government as decided 

of 1910 T *0 Appeal Suit No. 113 

Th. a ^ *'“• Ceert). 

decre^ end the eaif 

ceaa f^ f .» <^l»inied. eacept as regards the 
Th. throughout, 

Apptfil aUwett-, Suii decreed. 
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CALCUTTA HIGH COURT. 
Sbcorp Civil Appbai. No. 261 op 1913. 
Joly 21. 1915. 

Prfsfnt: Mr. jQ*tice Ricbtrdson »nd 

Mr. Jo8tic6 Fletch«r. 

MISbRR 

AXOTUtR — Plajkti rrs — A ppe i.uxts 


t^triws 

iJupanima/ MOBESH RANI MESRAIN 4:^0 

OTUtRS- DerEM DARTS— ReAJ<OH OP NT8. 

Hindu t 4 ie— ^ 

— JJetffn'oXff** inUrtiif. luettfralivu A|r 

iridoir <// trhoie <4*tilr with ^ )K.rf htirt, 

o/— />»•' •/“ 

A Uhiilu wid"w mny rtUaiHuli^U ha^rrvUt# «iik (M 
efffct of aecolcrntinjj iJie v*tult M th** hex I 
i joncr and »» not p wd ikWiI ^ from oUai n iiiff a U*hetlt 
for luch r«|m<ioi»)in)en(. Cp D(<5, uu|. |,J 

A Hlniln widow * aUvaalkw of i»h' whole c»l«te »■ 
valid wUeT« there J« tyu«M of the wxt heir*, im** 
nucliM tUe alienutwh I* eojaiblo of behij »opiH»rt- 
od by roferetice (otbo theory of reltiK 4 Mo.hioettt and 
conMfiMOntaccoIemion of tWintcre»t nfiUee.tn»eBliB« 
beiri. [p. col :f1 

Under the Mlthila Lnw • widow lake* an aUolote 
iatereat In the Rio»'pubU«» of her deteneed kMbahd. 

fp, 9'''’, col 8,] - 

Under the Hindu Law, »»nd< r the tniflMh taw. 
a moTtitngo i* trraicd aa |»ePw»nnl or moreaWe ptv 
pepty, the land LoiuK c'OJielilerrd ns merely a 
or •reorliy fi/T the ninney lent- 'v 
Oiu r - VVIkOther where llw plnlutjB*# cUlin to Toltcf 
reitH W.lcly «n tt c alle(ra1inn* of ftand mode in the 
plaint and fraud •» U'rt e*ti.l 4 whe<l, the am) .IumjM fad.' 
[p USI, col- I J ,,111. 

Appeal affalnat the deerw Pt the Addi* 
tinRttl Soborditiate Jmlge, DArUianga. dated 
the 30th May 1013. 

Sir .S. Sinhtf, Bahua P^rarknunth 
Chakrabarli/ and CAnm/m Stfthor DnHcrj«f, 
for the Appellanla. , , . 

Dr, Dicarkanath Ififfer, Dahua 
Ohar<tn MitUr, SaiUmira Kftth Pahf aiiu 
Ajendra S'atK Putt, for the RespohdenU. 

JUDGMENT. 


FL6TCHBft, J.— Thie i* au appeal by the 
plaintiffa againel ti‘e judgment of the l«r»- 
ad AdJctional Snbordinate Jodge of l^***' 
bhanga dismiaeing their auit. 

The plnintiffa are the sons of one Ke»ab 
Miaaer deceased. Ke5ftb wte atep-brother 
of Madhab. the father of the defei^anU 
third party. Tre defendant No. 1 w the 
widow of and the defendants Nos. 2 to 5 
the daughters of Nanoo Pershad Muw 
who died on the 18th of Daitakh 1313. 
Nonoo also left him sarviving a son Nagea. 


OASES. 




war Pershad. He died childle.vc <m the 
24th Dfiadra 1313. 

The plaint in this suit a Heines that on 
the death of Nonoo, his son Nagc.sw ir mu*- 
reeded to his properties and ihal on the 
death of Xagesnar his motlier. (lie defend* 
aot No. 1, took the properties. Fiiither, 
(hat the defendant No. 1 wishing to beneht 
her daoghtersi the defend.ints 2 to 5, 
caased a false Will of Nurion to he liled 
before the District Judge of Uarbliiinga 
by her danghtevs and that in that c&ie, 
Madliab Mirser at tlio instigation <»f (he 
defendants Nos. 8 and 9 (who are alleged 
to be servants of tlio defendant No. 1) Kled 
a lielitious objection which wo a rejected by 
(he Judge. Tbit (he servants of the de* 
fendant No. 1 knew full well (the word is 
given in the translation of the plaint ns 
'probably" but (his must be a luistransla* 
tion) that the Will was invalid ; so with n 
view to establish a permanent title in future 
got a Suit No. 2? 7 of 1007 instituted by 
Madhab for declaring the haid Will (of 
which Letters of Adininistration with (he 
Will annexed had been already granted) 
dcclare<i invalid. That with a view* to de< 
prive the plaintiffs of their rights, the parties 
to (hat suit eQtvre<l into a fraudulent and 
collusivesofcaufK'r under which (he immoveable 
properties described in the SchecluJu (/) to 
the plaint and fiinning a portion of the 
estate of Nagesvrar Pershad M laser, were 
given to Madhnh, the properties described 
in the Schedule VO to the defendants 
second party, and the properties described hi 
the Schedule {»••') to the defendants fourth 
paHy. 

The plaiotiffs furthei allege tlmt the 
defendant No. 1 was won over and on the 
25th of June 1909, executed a deed of re* 
linQnishineut and that the defendant No. 1 
is still in possession of the properties of 
Nageawar. 

On these allegalionSi the plaintiffs asked 
the Court to make a declaration that the 
A>f<i)KMa and LaiNama are invalid, null 
and void and are not binding on the plain- 
tiffs and cannot prejudice their right of 
inheritance.* 

The learned Judge at the trial found 
that all the transactions challenged by the 
plaintiffs in their plaint as being frauda- 
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V. MOIIC'H IUNI U|;;iKAIN. 

lent, were in fact tnacle am) <loii« in eood 
faitli. 

On opening tlii^ appeal bsfor^ n*. Sir S. 
P. Sinlm, Uo^nisel for the appellants, stated 
that ho ilkl mt intend tr> ohallen^d the 
iiiKUii^s (he learned Judge negativing 
fraud. That being act, ic ih open to doubt 
whether the appeal should not be dUmin'ied 
All that ground. The clflitn of the pUititilTt 
t) relief in this Kuit, rest.< solely on the 
nllegntion'i of fraud made in the plaint. The 
plaiiitilT'f having failed to establish fr.and, 
arc not at liberty to piek out allegntioiui 
in the plaint which might have wnmintcil 
them in asking for relief on some other 
ground. v. Louthar.l (1) aixl 

lOiji’ii'tra A'n»i'*r Ho>e v. iJniifj/tfaut Kowi 

(Vi).J 

The material facts relating to the case 
when they are disentangled from (he allega> 
tions of fraud and enUusion. are simple. The 
tiereased Ntinoo Pershad Mi seer made his 
Will, dated the ’2 at of April ItKld. which 
WHS regietered two days Inter. 

Under the terms of the Will. Nunoo gave 
the whole of hie estate to hie only moi 
N ageswar subject to ecrtiiin be<|UCAtM in 
favour of hie daughters nriil other relatives. 
The widow, the defendant No. 1, took no 
intere.st under the Will. 

Ity elauao 0 of his Will, the testator ph>. 
vides that If Xageswur died witlioul isxue. 
hi.s four daughters ahonhl succeed to his 
estate. As 1 have already naid. Nsigeswar 
died, shortly after the testator a minor and 
without ever having had any isnue. The 
learned Judge lias ol>servefl in the course of 
Ilia judgment that * it is cle.vr that ('hoa* 
dhury Nonoo Pershad had no right to make 
this Will while lie and his .sou Jive,! 
m H jotnt lAEnily* 

The learned Judge, however, ovcrlooketl 
the fact that the testator states in his Will 
“1 have many moveable and immoveable 
properties, both ancealral and self-acqaired 
and it is necessary to give to the 
daughters and their heirs, something ,>qi 
of the said properties according to t\ 
custom cl tha family." Tbare «aa 
evidence before the learned Jodg* ti,.. 
testator was possessed of self -acquired nJ.* 

parties. A person claiming puder 

(1) ( 1866 ) 1 E. J; Ir. Ai^. 

ii) 0 lull. Cat. 478j 37 C. if c. i., ^ 
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Will, if acting in goxi faith, might not un- 
reasonably i&uppose that there were properties 
of the testator which pissed under the 
(enii'i of his Will. Nest the three adult 
daughters of Nuiioo applied to the District 
Ju l?e for grant of Lattei.s of Administra- 
tion with the Will annexed. This applica- 
tion was opposed by Madhab Misssr who 
wn« then the sole reversionary heir. A 
peruHal of the order shest of the learned 
District Judge, shows that his opposition 
was genu ins and strenuous. The tetters of 
A Imiiiislrathni were issued to the three 
adult daughters of the teitaUr on the 3rd 
of October 1907. 


On the lull of August 1907, that is, be- 
fore the gnint of the Letters of Administra- 
tkni. Madhah irKtitutcil u regular suit 
asking for n ilecUradtni that Nageswar took 
the whole of the ph^pertkM on the death of 
Nunoo by right of survivorship and alter- 
natively if Nngeswar came into possession 
of the pisiperties un ler the Will, for a 
dec lara turn (h it .Vageswar took an abvolaU 
nilerext un.lcr the term-i of the Will, 
.hw suit came on for trial and after 
the trial had proceederl for several days, 
the parliQii came (o a settlement. 

Uii the dJnd of February 1909, the 
Ptvties (lied the pMition of compromises 

Court aiKl im the next <hy. the suit was 
deewJ m terms of the compromise. 

Hy the compromise, the property was 
deiltwitlms fnllowK:^ .r 

M The whole of the properties were 
^ Nageswsr. 

KiO I he move.il)le properties were declsred 

f-dTo, iV L ‘’*- 

(r) Tl.e ilef.r«iai.t X„. 1 relinqoi.hwJ 
' favnor ot .\|,cil.nl. 1 „, estate in 

the '’hole of the immoveable property. 

of vi to the daughters 

( } im moveable properties. 

1 -o . ff*^»*ted to the defendant 

j lifs 

remainder t« iUdliab andl.i, heirs, Siai- 
wrl», the dauffliter. of Nunoo granted tu 

another $0 bishas 


the defeud.int No. 1 

*'“* «“»>»der to the daoghters and tbeir 


heirs. 

7he otlier 
no material 
to on the 


terms of 
and have 


the compromise ere 
not been referred 


heariug of this appeal. TbS 
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tprms of the coopromiee hove been given 
effect to by deeds exeented by and between 
the parties. 

The sole Argnment addressed to us on 
behalf of the appellants turned on the 
question as to whether or not the compro* 
mise was valid and binding. 

The eases dealing with the power of a 
Hindu widow or mother to deni with the 
estate of her dee^a^ed Inisband or son to 
whieb she has succeeded as heiresa. are 
noraeroQS. It is not necesisry for us to 
go through the long list of authorities as 
they have all been coosidereii by a Fall 
Bench of this Coort in the case nf Dehi 
Pt04ad Choiedkry v. Oofop B'lognt (:t). 
In that ease, all the earlier authorities were 
reviewed. First, it rosy be taken ae estab* 
lished without doubt that a Hindu widow 
may relinquish her estate and this will 
have the effect of accelerating the estate 
of the next reversioner. Further, an alie- 
nation by a Hindu widow will be valid 
where there was a consent of the nest 
heirs and the alienation is capable of being 
supported by reference to the theory of re- 
linquishment and consequent acceleration 
of the interest of the consenting heirs. 
Bat the aUsnaiion in each a case must 
be of the whole of the estate. 

The aothoritise, however, appear to 
show that the widow le not precladed fivm 
obtaining a benetitforrelinquisbingberestate. 
As was observed by Garth, C. J., in the case 
of Soboknliore .Vo rum Roy v. tlari Satk Scrma 
Roy 14): *'13 at there is no concealing the fact 
that although such a relinqaishraent may 
be made by a widow in perfect good faith, 
and even under such c ire o instances, as lo 
be a meritorious self-sacrifice, it is never- 
tbeless possible end. indeed, it not unfre* 
qnenlly hippens that a widow who^ is 
anxious to torn her husband’s estate into 
money, may arrange with the next heir of 
her baaband for the time being, to alienate 
the estate to some third person for their 
mntual benefit. They may both share in 
the profits of such a transaction; and it 
sometimes happens, that in this way, the 
estate ia alienated from the busband'e 

(3) 19 Ind- Csj. 273; 40 C. 72J; 17 C. W. N. 701; 17 
0. L. J. m. 

(4) IOC. 1103 atp. llOfi. 


family, so that the person who would be 
the next male heir at the widow death, 
is virloally deprived of his righU. But, if it 
is once established, as a matter of law, 
that a widow may relinqiiiah her estate In 
favour uf her husband’s heir for the time 
being, it seems impossible to prevent ony 
alienation, which the widow and the next 
heir may thus agree to make. And it seems 
equally ioip<x<sible to deny, that for a long 
series of years, this Coort has treated and 
coiisUleretl such alienation as lawful." The 
Utter part of this statement was approved 
of by the Privy Council in the case of Dnjrangi 
Sinyk v. Umi^aruikn BMsh (5). In 

the present case, t he compromise wsa challeng- 
ed on the following grounds : — 

First, it was said that the deed of re- 
linquishment (Kxhibit H) executed by the 
defendant No. 1 pursuant to the terms of the 
compromise, does not include a boose at 
Nadat. But the learned Subordinate Judge 
remarks that there is no svkiencs to support 
this argument. It is further to be observed 
that Kxhibit H was intended to apply to the 
whole of (ha immoveable pioperties and in the 
Schedule there is mentioned a property at 
Nadat which may be (he house that is alleged 
to bo there. 

Next, it was ohjsctsd that the whole of 
the moveable properties had been given to the 
dcfeodant No. 1. But under the MithiU Law, 
the widow takes an absolute interest in the 
moveables A^oerv. Liiekmi Fnruin J/a- 

Ante (C)]. A further point was raised undsr 
this head, namelxi that the defendant No. I 
was given absolalely the mortgage- bonds. It 
was argaed that under the terms of the 
Transfer of Property Act. a mortgage is 
immoveable property. But even if that be 
so, iho Transfer of property Act does not 
regulate the right of a Hindu widow or 
mother to succeed to the estate of her deceas- 
ed husband or son. Uoder the Hindu Lair, 
as under the English Law. a mortgage is 
ti eated as personal or moveable property, the 
land being considered as merely a pledge or 
security fur the mousy lent. Further, it la to 
be noticed (bat in the 4th Schedule to the plaint 

(а) 3a T. A. I; 30 A. I p. 18; 13 C. \Y. b*. 74 
(P C )• 17 M 7<. fiOS; 0 Binn. L. K. 1848; U C. L. J. 
766; 3 U. L. T. 1; S A. L. J. 1. 

(б) 10 C. 3^2. 
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UATANDT CBETTIAR V. tfsrMALAl AlYiyGAK. 
the plniiititTs trent the Di<>rtga(?es a$ movenble 
pn're^^y* ‘Wereex mentioned in the 

•^tii SrlK'diile he in? decrees on Dinrt?a?<'^. 
'X'ht* clniise <d the cnMiprcmUe tbnl wa< most 
Ktroii^ly rched on. w:i« rlauAe H amWr which 
Mad I ml) und (he Oaii?hters of Xunoo 
rv>>pCk tively undertook to ?ive to the defend* 
ant No. I 5^ Ut^hm «if land. It U argued 
that under this duu^e* the widow's edate in 
n portion of the pjxiperty reiuninc<]. TUiy. 
ho wove I*, ir) my opinion, is not so. In one ea«.o 
the h>o)i>i» were ffiven to the defehihint 
No. I for her life with I’emuiniler to Madhab 
and hiA heirs nnd in the other ca«e, it was 
?iven to the defondant No. I for life with 
lemaiiider hi the dautrhter.'^ of Nuii'h> kimI 
their heir^. Tbia can in no nxiy be con* 
Bi'leved UA a ies«>rv:ition *>v restoruthui of 
the u’jdowV estate that the defendant Xo. I 
f<irmerly enjoyed in the pn perty. The life* 
estate in the IOO/o^A'Tv i^ eAsenti.ally dilTerent 
frton the widow'.s estate whieh the defeiMtaiit 
No. 1 founerjy en|o>ed. For example, if a 
case of leifal necessity arii*e, the defeiwhint 
No, 1 would not li*> at liheriy In mortcaL'c 
tho inij and lliv C'Mir<c of aiir<v««hMi 

theieto u’ould he diff^ixoit to w’hat it wobM 
have hoen if the defendant No. I bad re(aiiie<1 
her estate M a Hindu widow. 

1 think that aiidev the terms of the com* 
promise and the deed of rclin«iinshment 
(Kxlilhit II), the defendant No. 1 eirtretnally 
relinqui'hed and destroyed her estate an a 
Hindu widovv. That being an, having regunl 
to the decisions mentioned above, the parlies 
wore at Hbeity to make any bargain they 
thought lit for the division of the property. 

1 may further mention that 1 c<insider 
that the eMmpix)miHO might Iw aapp<irt(wl 
ns a family arrangement lietween all ihe 
parties competetit to deal with the whole 
of the property, namely, the dtughler.s who 
claimed under the Will on the one band and 
the defendant No. 1 and Madbab, the sole 
reversioner, on tbe other hand. On 
principles laid down by the Privy Council in 
the case of Khnnni Lai v. nunviir 
Kriihna Narain (7), the compromise in this 
case would be binding as acknowledging and 
defining the entewdeat title in the parties 


(7) 10 lad. Caa. 4775 33 .L 306; C VV v . .. 
(P. C.), 8 A. b. J.55i l3Uoa». LlL4« 


In the result, the pre.sent appeal fails and 
must lie dHtni&scd with coats. Two seta of 
ct>st>« are allowed, one set to Dr. Mittop’a 
client and another set to Baba SorasM 
Charon .Mitfor's client. 

K(. J, — I agree. 

Appeal iiitmused. 


MADKAS HIOII COURT. 

Seco.vp Civil ArrtAL So. 35C op 1914. 
October '20. 

Ptvteuft — Mr. Justice Seshagiri Aiyar and 
Mr, Justice Phillips. 

MA^ ANHl CIIK I'TIA K^PlaintjPP « 
ArnuANf 

tTrMHS 

TillL AIVAXHAR anu othiss — 

HKH M*A\T»— ItKMdVnBKt.H. 

v^' *'"•'" '■”/ 0 . XU. r. 

3J K.-m.i. fiH ’<ixtiK‘ drew aaniiul 

Ink ,uii oil R u>.rtvi,v,.tU-,.,\, »,*j>HMie deerw* 

W. |X« I ,|„. Ki 

T 

ImI I \ 'I dofcmlnnc* Nos. 2 

•ihI for ft of ihc ol aim. and 

.lol TJ„* Apjicilun) Court. 

rT,;;;. ' “•-'’Hi.r ^«j| r, 

“'’ r/J'Vr Iw rlioplninHffr 

SI - "T"r oud ilio J.i ilefendftdt and M 

S«rond appMl tlie il.crs, of th» 

Dinncl Court of Ti.,n.velly, io Appeal Sait 
No fc., of 1013. pref„„d .g»io,t th.t 
of I)., Court uf tl., District Mureif of 
‘" SSo't No. »96 of 

*1 *“'? *'**0 00 ® mortgan 

himolr defendant allegiog 

dAr.n.< ." !? * major and as guardian of 
lat “J 3 (mipom). Tba 

No. »aa M porta. Defendant* 

•nrf .1 *'"* f p'eoded that defendant No. 1 
ffooA '®®*elvea were minora and the mort* 
,11 a ooomeiil by him waa void as against 
tte Ut J'",”'-. ilnnaif found 

e defendant waa a major on the datoof 
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ezdoution of (he mortga^ aud passed a decree 
a^iost him for the fuU amooDt, and as 
against defendatits Nos. and 3 for a 
portion of the mortgage amount. Plaintiff 
then appealed against the decree disallowing 
the claim as against defendants Nos. '3 and 3. 
Defendants Kns. 2 and 3 Bled a roemorAndum 
of objections. The District Judge on appeal 
found the lat defendant also to be a minor, 
reversed the decree against all and 
dismissed the suit altogether. The present 
appeal is agaiost that electee. 

Mr. Cl. Vtnkctaehcriur, for the Appel* 
lant. 

JUDGMENT.— The Oiatrict Munsif passed 
aeparate decrees against the let defendant 
and defendants Nos. 2 and 8. The 1st 
defendant did not appeal against this decree. 
The plaintiff appealed against the decree 
in so faros it exonerated defendants Nos. 
2 and 3 from liability for a portion of (he 
claim. Defendants Nos. 2 aod 3 Hied a 
memorandom of objections. The District 
Judge held that (be 1st defendant was a 
minor at the (iiuo that the mortgage dncQ. 
meet was executed and dismissed the suit 
altcgether. We are unable to uphold the 
decree. The memorandum of objections by 
defendants Nus. 2 end 3 did not proceed on 
any ground common to them and to the 1st 
defendant. Conssciuently as the 1st defend* 
ant did not appeal, the decree became dual 
against him. The District Judge was not 
justiHed in interfering with the decree against 
him under Order XLl, rule 33 of the Civil 
Procedure Code, ride /?ar«g«T>n Lei v. Jhandn 
(1), Id so far as the suit is decreed against 
him, we mnat reverse the decree. The 
plaintiff contended in hia appeal that 
although defendants Noe. 2 aod 3 might 
have been minors, they were represented 
by a guardian and the debt is binding 
on them. The District Judge has not 
dealt with this aspect of the case. We 
must reverse the decree of the District 
Judge and remand the appeal to hito for 
disposal oo the merits. The costa will abide 
the resolt. 

Appro t df/oired; Case rtmomied. 

(1) U Ifid. Cat. m 3 A. L. S. IIU: 34 A. 3^. 


CALCUTTA HIGH COURT. 

Sscoun CiTiL ArrKAiS No>. 3021 lo 

3627 Of 1912. 

August 19, 1915. 

Presee/:— Mr. Justice N. U. Chatterjea and 
Mr. Justice Koe. 

KHAGENDRA KATH CHATTERJEE aso 

OTH E as— P LAI NT) f Vi — A f I't LLA H Ti 
rtf SNs 

SONATAN GGHA axuotueks — D cfEKOANis 
.RssroMPaNTS. 

p<fff /K-^utmnnct vf, r-ftiitit'e Ari'<t'n^/n.w 
—TifU, ther I y m 4’.« .trfMiNx/un or ifisdiumei’ 

Okrntr—Vmrrhnffvt ri^ht, ttkclho trlit^uiuhrible 
trilkoHl 

NVhere a sban' in n ui'rtaih /ulwt* Wl'mgibg (o Q wui 
purvlissvil Lf C ill cKvcuiiciu »f s morr^sogv.tlvcrec, 
w1i«»ii(hT his (Hirclissv witlioui rui:iMg pvvACSsion 
or «li>iurUiMK tf*« jios«ei»ion, guw u|> tur s vunsnlrrs* 
tiua Ui» rigUca h» |iurcluiwi in Cnvour of illioul 
cxctTMiing a rt'giolvrrd ronvryauvot 

(lint (lie rrlinquUliaivUt (liiia inoilo ihvrslvil C* 
of the rigliis hr hml acijuitvd by lii* )>iirvliHsc, ua any 
•n»t brought afCrrwarOs Ly C'agninat U for ixxtttory 
of <)•« abuiv, u.iuUl lisvr hern »uvtv«»fully rv*i*uiJ 
by (I. (p. VM*. col t.) 

JaMm «Ya/A Pvthtmr v, /Ixp M i\Oilnr, 4 C. L. J. 22; 
10 C. W.K. XS C. tHl7; Oodry Koou'ur 

V. 13 M. J. OUj; >3 W K. 0.> 
lOi b U. b IL nd. i sulh. 1'. c. J. t bsr. 1*. C. J. 
giN; 20 h. K OOP; Dk ’ram* Ck'imt Uvi'l v, Alvir^i Skiiku, 
16 IihI. Csa 440; 10 C. L. J 4JU, cxplniiUKl atiU 

OisiiiiguiBkoO** 

)iV«a V. IvnaJair. <I8b2) 2 Ub. D. 11; A2 L. J. Cli. 
2; >IU L. T. b36i at >Y. U. jUU; TncAAa M v. Kunj 
Hikrtry Lil, 20 (nil. Cm. SOJ; lO U. 1^. J. *13; )b C. 

W. N. 445; JfvAami'4 iimm v. At/hora gswvjr 

M ]»4. Cm. 980; 4k 1. A. 1; lO C. W. N. 2aU; 17 Horn. 

L. K. 420; 42 C. Wl; 2i C. U J. 23l; SUM. i/. J. 54S; 
18 A. 1. J. 229; 17 M. L T 143. 2 L. W. 256; VJ9J6J 

M. W N 621; MaddimH v. .iliirtwn, 6 App. 

Css. 470; 52 I. J. Q. U. 787. 4V L. T. Jbo; 31 W. U. 
B20; 47 i. 1*. 021, tppMoA. 

A mere sUsijaiivn vr UiKlsioicrof ihc onT.crcBiiuot 
apciwte (o )Wf4 (ilk lu imjnrty nliurv s ci.^uvoysubo 
Is rvqut/eO «jiK)i.‘r iho law lu Iruiutrr (tilv, hut n 
dlSerrut iViuH might follow from equiiublv pnnciplvt 
of |«Jt iwiTormsiwr of s vinitrsa. Ip. 060, cuJ. k.J 
i;4iui( M'S, arising from puit pvilormsmo sdU from 
arts dooa ia «xe«iitiou ol s coutrect UtscusMtl. [y. ObU, 
cul. }.] 

Appeals against tbe decrees of the 
OfSciating Subordinate Judge at Barisa) of 
BackerguDje, dated tbe 5tb July 1912, ravers* 
j'ng that of tbe Aloosif, Ist Court at Barisal, 
dated the 4tb AUy 1901. 

Sir Behcrff Qhotti, Babue Tern Sitkors 
CAoudAur^ asd Bro)o Lai ChakravarU, for tbe 
Appeiiants. 

Babue Jogetk Chandra Nog and Qunada 
fUottdra Sen, for tbe ReBpondsDla. 

JUDGMENT. — Abe facts ooooected with 
the litigatioo oat of which these appeab arisef 
may be stated aa foUowa — 
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Tbe Iftuds in dispute are incJuded in a 
permanent tenure called Taluk Kaiudeb 
Onba appertaining tn the 
No- 2091 belonffing to ilie plaintitf-appel* 
lant. The was sold in •xecutinn o.' 
a rent decree and pnrcha^ed by one Oaiig:« 
Cbaran in who sold it to four per- 

sons, Ramsagar, Ooknl, KrUhnapriya 
and Obandrakala. who were metulters of the 
Guha family to whom the tafuk belonged 
before tbe sale under tbe reii(*derree. The 
first three mortcagecl a 14 nniias 
share of the ml a A* to certain persons who sued 
and obtained a decree upon the reortgapo 
and one Chandra Kumar Hoxe adensibly 
purchased tbe said share at the sale held 
in execution of tbe said decree, but it has 
been found that Chandra Kumar was the 
hfnamda*’ ot the said mortgagors. The 
fourth purchaser from Ganga Cbaran, ric., 
Chandrakala, appears to have had a l-muia 
share in the m/uA, which on her 
death devolved on her three sons in equal 
Mb a res, two of >Yhom AnaiiUn and Is war 
mortgaged their l*anim 4>gMnr//i< >ihoro to one 
Kaxhinath. whose suceessore*in*intei*eAt 
(who are described in these eases as the 
Chakravartis and the Kaiijihalis) purchased 
the said share at a >«le held oii the 1st June 
ISbS in execution of a decree obtained upon 
the said mortgage. These Chakravartis a ltd 
Kanjibslis deposited the landlord's fee as 
required by section 12 of the Bengal Tenancy 
Act hot it was not accepted by the plaintiff, 
IS Iswai' and Aranda whose interest they 
purchased or their mother had iK)t got 
their names registered in the plaintifTH 
gtterifta. It appears that out of the four 
persons named above who purchased tho 
/a!uA from Ganga Charau in 1804, only 
Ramsagar and Gokul got their naine< 
registered in the landlord’s the fist a and it 
was from them that the Umllord used to 
realise rent fnp the tenure amicably or by 
suit. After the death of Ramsagar and 
Ookul, the landlord in l$d9 brought a suit 
for rent against the four sons of Ramsagar 
and the widow of Gokul and the 
having been sold in execution of the decree 
was purchased by one Chandra Kumar 
Chakravarti on the 17th March ISOO Thei 
another decree was obtained for r^ut 
1890 for tbe period prior to the said 
When execution of this decree was t.l-A 
out, a mortgage {kiifiben-ii) l>o„j e 


cuted by Chandra Kumar Chakravarti, 
Dinamaui (widow of Cf>kul) and by three 
other p<»r«on« w)i*> were members of tbe 
Otiha family, i/'c., Rasik, Sonatan and 
Amar. in which it was stated that Chandra 
Kumar Chakravarti was the real owner 
of the tulul,' by purchaae. From that 
time, the ie/niu<tur anccl Chandra Koiuar 
aiotie for rent, the last suit being No. 
2707 of lS9d. At the sale in execotfon 
of the decree ps«se<l in that suit, the ^afriA 
was purchased by one Manitara on the 
2dtli April 189.^. By this time, the reminder 
suspected (hat Chandrn Kumnr and Manitara 
were ^iNriunfrirs for the Gubas, and in the 
next two rent suits Nos. 1572 of 189^ and 
No. 1574 ol J8'*5, he joined tho four sons 
of Kaiiiaagor and the widow of Gokul 
(who were the dvfendiints Nos. 4 to 8 in 
that aiiit), and Hnnik. .Sonntan and Amir who 
had jiMiieil Chandra Kumar in the kistHandi 
mortgage* bond and were made defendants 
Nf«. I (o ;t. the 9th defendant in the Ist 
suit lieiiig (he said Chandra Kumar and 
(he 9th defendant in the second being 
^laiMtara. The defence of the lirs( eight 
defend ants in those two rent suits was 
th.it defendants Nos. 4 to b (the heirs of 
Kanisagar and Gokul) were the real 
owuers of the tniuk, that the defend ants 
Nos. 1 to 4 had no interest therein aod 
that (he defendant No, 9 Chandra Komar 
in the first suit and defendant No, 9 
Manitara in the second, were the rs») 
auction.pui'chasera and decrees for rent 
should be passed against the said par* 
chasers in eac*h suit. The Cuupt, however, 
found that Chaiidm Kumar and Manitat* 
were (nat defendants Noa. 1 ^ 

d had nn interest in the taluk and that 
defendant* Nos. 4 to 8 were the re^ 
owners of the / iNA, and accordingly passed 
decree* against them. In execution of tbe 

decree m suit No. 15^ of 1895, the 
wia *<, 1,1 purchased by the fefnindar 

dcciev-holder on the 20th June IS98 aod 
he ubtainei] delivery of possession through 
^^®rt on the k9th July 1899 The 
ment-debtors applied to have tbe sale s^ 

* ^e, but the application was diamissed 

dismissal upheld oP ^ ^ 

this Court. Ou the plaintiff atteoipl‘®^ , 
take kkag posse.ssron, the jadgoeoK - 
eWors set up several under-tenaros and 

i*vt*cea under section 1C7 of tbe 
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T«nenc 7 Act were ti^ereepon served upon 
tiiem snd the plaintiif irwtUutecl several 
eciU for recovery of possession. 

In three cases, it was found that the 
notices were not served within the time allow- 
ed by law and with respect to lhi»a three, 
the plaintiff iustituted three rent suits which 
gave rise to Second Appeals Nos. to 
3di7. lu the other two cases, the notices 
were served in proper lime and they were 
for possession of the Unds in respect of 
which the defendants had set up uixder- 
tenures. 

The defence of the defendants, so far as 
it is necessary to state for the purpose of 
the present appeals, substantmlly was that 
as some of the owners of the iiink, r<*., 
the Chakra vartis and Kanjibalia, were not 
made partie.s to the rent suit of I8tf5, the 
decree cannot operate as a decree for rent 
onder the Bengal Tenancy Act and the 
sale held in eiecution of soch a decree 
could not pas* the free of ii«om. 

brances, and the underdenurei heU by the 
defendants, therefore, ware njt affected by 

the sale. .. , 

These two auiU (which gave rise to boconU 
Appeal, Nm. .5024 *r«l 2902) w.r. 
deorMd by th« but an appwl. tli, 

«ait, were di»mi»Md', on Kcoirf appwl 
(Second Appeel No. 2719 of 1914) tl.e 
CMC, were remanded to the lower Coort 
and that Court again decreed the euite- 
There were again second appeals (i^ood 
Appeals No. 2«27 of 1907 and an»>o^u, 

appeals) and this Court was of op.n«m that 
if the Chakravartis and Kaujil*lis bad any 

eubsisting interest at ‘I** .'’•‘Jq"* 'j?: 

etitution of the rent suit in 189.., the suits 
must be dismissed, but if they bed no sub- 
eieting interest at that time, the suits must 
he decreed, and the Court below was 
directed to determine the said nueetioo. 

On remand, the learued Snbordinat, Jod^ 
came to the conclusion that the Cliekravartis 
and KaniibalU liad a subsisting interest in 
the lalxk at the date of the rent unit, 
and accordingly dismissed the s^s. Ihe 
Second Appeel»N.«.302t snd 
been prefrrrwl by Ihe plaintiff- '*’* 
said decision. 

The unesiion for ccnsideratiim »» 
appeals, therefore, ie whether the 
vartis and Kanjihalia bad any aubaiMmg 


interest at the date of the vent suit in 

As reeard.* the question of possession of 
the I 'anna share, the learned 

Subordinate dodge ^aid: "were it necessary 
iu come to a decision on this point. 1 
would have unhesitatingly held that the 
Cuba* were all along in prss6**ion of the 
land, that the Chakravartis and Kanjibalis 
never received rent from them and that 
evidemv of payment of lent to and grant 
of iiMilnt by the latter is conroction, pure 
and almphs b> defeat the claim of (he plain* 
fiff$/' but ho was of opinion that as there 
was no conveynxice by the Chakravartis and 
Kanjibalie in fnvnur uf l*wnr and Annnda, 
i>or possession for (he statutory period by 
the latter, the former were not divested 
of their right and no title wae created in 
favour of tho latter. But his tinding a* to 
whether the Chakravartis nnd Kanjibalie 
relinquishetl their right on receipt of the 
decretal amount, was not clear and de- 
finite. We accordingly remanded the case 
fur a deftoite finding on the point. The 
finding has now been returned to this Court 
and the Court beluw has clearly found that 
the Chakravartis and Kanjibalie relinquished 
the share purchased by thvio on receipt of 
the decretal amount from the Quhas. As 
stated above, the Court below was of 
opinion (hat notwithstanding thattbe Chakra- 
vaKis nnd Kaniibalis disclaimed their titlo 
to and possession of. the share purchased 
by them, the Guhas could not have acqaired 
any title to the share for want of a re- 
gistered conveyance and relied upon the 
case of Mh Sa/h f^orfd/tr v, R»p Lai Poildur 

< 1 ). 

We think that the Court below is wrong 
ill the view it took of the legal effect of 
the relinquishment in the present ca*es. U 
is (rue, a mere admission or disclaimer 
cannot operate to pa** title to property 
where a conveyance is required under the 
Uw to trao*f«r title. In the case relied upon, 
there was a release executed by the real 
owner in favour of another person in 
order to protect his property from the 
claim* of hi* creditor*. The aominal 
transferee sold a portion of tl'e property 
to another. The creditors were not defraud- 

(1) 4 c. i.i J. ^ 10 Cl w. N. 66O5 »» 0- Per. 
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ed And it was held timt the real owner 
could recover the pro|>erty from the 
hfiufimdor And the ti'niisferee from him. 
There is an observation of Mocker jee, J., 
that the title of the lenl owner c.)ulri 
not pass by an Admission, liut in that 
case, the original imnsfereenjid (he purrhi.ser 
from him, were fcnnd not to be fide 

purchasers for value, and they were fully 
A ware of the real nature of the transaction. 
It WAS under these circn instances, (hat 
Mocker jee, J., ohserverl that title could not 
pass by a mere Admission. In the case of 
Oo'Uff K‘t»WHr v, HuKammut dtndno 
(2), in a suit to redeem a mortcpif e of an 
estate d. In order to avoid An objection taken 
aa to parties, hied a petition ilisclaimine all 
interest in the estate. The Judicml Com* 
mittee held that in the circmnstancea and 
in the absence of any consideration civen 
to A, the petition did not operate as a 
conveyance of A'* right or as an estoppel to 
a aiiit by her for possession of (he estate. 
Mookerjee, J., relivd upon that case ami 
observed that although under certain 
eircuisstancea a person may be estopped 
from setting up a title in himself, title 
of the real owner could nob pass by mere 
admiasion. The opinion expressed in that 
case was followed by Mookerjee and 
Deaclierofb, JJ., in Dh^irnm Chnnd fhid 
V. Mouji eihahu ^8). There a partiiernliip 
basiness was sought to be transferred by 
means of a deed of rslease. It does not 
appear that any considerutkm was paid or 
that there were circumstauees which would 
in equity have precluded the transleror 
from challenging the validity of the 
transfer. 

In tbe present case, the matter did not 
rest upon a mere admission. The Chakra* 
vartis and Eanjibalis on receipt of consi* 
deration gave up tbeir rights as purchaser in 
favour of the Guhae and it is found that the 
former never took pmession and the latter 
were allowed to remain in poxsessioii of 
the property. Thera is no donbt that the 
Qohae could sue the Chakravartia 
Eanjibalis for specific performance. Ther 
could have soccessfolly resisted a suit br tk^ 

utter !f they «>e Gnha. for po«e,.ior, 
of the share. It is contended on Uh.ir t 
(2) 18 H. I. A. sas, 16 W. R. P. C ifr 8 B S' 
|M, 8 Botb. F. 0. J. 388; 2 S„, P, 0. J. 628; w' £ I 
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the respondents, that under seciioQ 94 of 
tbe Tr.tosferof Property Act aud section 19 
of (he Ilengal Tenancy Aot, there can be 
no trAiKfcr except by a registered conveyance. 
Blit (he equitable principle i$ 
w«>ll>e>itAbiished aud we need only refer to 
lI'r/fvA V. /.•msdaU (4) and Puchha 
V. K"n} B*Uary Lul (5), decided by 
Jenkins, 0. J., and Mookerjee, J. Id the 
latter case, a pn 1*0114x61' under an unregistered 
conveyance paid tbs agreed price to bis 
vendor aud was placed in possession, and 
it wns held that in the absence of 
circiim'iinnces showing that such purchaser 
was not entitled to sue his vendor for 
specibe performance, a subeeqaent purchsear 
of the property under a registered conveyance 
could n'lt ^iic.’eed in a suit to recover pos- 
session nf the property from the former 
purchaser. Coxe, J., relied upon the provi* 
sions of section 5tof the Transfer of Pro- 
perty Ai't aM WAS of opinion that tbs 
tran«sc(ion was a nullity and that the 
Vendor hiiusslf was 11 ipped fromdisputiog 
the validity of the transaction. He was, how- 
ever, overruled hy tha Toart of Appeal, and 
Jenkins, C. J.. observed: here ie no inva* 

Sion or avAsion of the Kegistration Act. It is 
merely securing a party those rights to 
which he is entitled apart from the Act- 
rights to which he lias a good title is 
Courts to which the abiding direction has 
been given to proceed in all oases according 
to equity and good conscience.” 

In the recent esse of Mohamad Sfuta v. 
.IgAire Kutnar Uanguti (6), where by a 
compmmise mode in a suit in ls73, it was 
agreed that mortgaged property should 
be raleased from two mortgAges, the 
mnltkana being thenceforth allotted ia 
ag^ ppopnptionsto tbe two mortgagees 
srKi the mortgagor, and that tbe 
latter should execute deeds of absolute 

!?i J®** ^"‘^sfer of the propertioos 

aJJijtted to the respective mortgagees, 

» aecr« was made in pnranance of the 
compromise, but the compromise agreement 

31 Vr ^ 46L. T. 8» 

» InJ. Cm. 803; |8 0, W N. 445j 19 C. U J. 
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waa not reffifttered, nor wero the tranefep* 
executed. All papHe^.however, thenceforwanl 
acted in every respect as if tbe transfer* 
had been made* and there vrere dealings 
both bv the mortga^fop and the mortgagees 
with tbe shares allotted to them under 
the agreement. In 1908, a suit was 
inetitDted to redeem the mopteaecs and it 
was held by tbe Judicial Committoet— 

“That whatever defects of form there 
might be in relation to the com pro mi*© 
agreement ae a transfer of the ctnily 
of redemption* were cnred by the conduct 
of the parties in continoously acting upon 
it, and that the right to redeem tl»e mortca^s 
was estinguished/* Their LnnlsMp* 
observed: -"Tbe point which is made agaimt 
giving effect to this compromise, is that 
a conveyance was not made l»y Khodajaneaaa 
in completion of the contract of pnrehase 
narrated in the raf/Nrt«io. This is troe.^ Hut 
no written conveyance by the law of India waa 
at the date of that transaction neeeswiry. the 
Transfer of Ppoparly Act not being pa^^W 
until the year 1882. 

"But even if transfer in writing Ucwl from 
a conveyancing point of view been omitted, 
OP if some other formal defect had occurre^l, 
their Lordships are of opinion that this 
would have been unavailing to the appellants 
io the attempt made in the present suit to 
redaom tbe mortgages. Vor the points against 
open i n g tt p tlie transact ion , a re mam f o Id and 
are in their Lordships’ opinion conclosive. The 
ooopporoise has been acted upon by ell 
tbe parties to it, and hy their aoccessors-in. 
title from that date to this/’ Then re- 
ferring to the case of J/eddi-vH v. 

(7) their Lordships observed;— Hieir 
Lordehipe do not think that ther^ a 
anything either in the Uw of India or 
of England Inconsistent with it, but, upon 
the contrary, that these lows follow the same 
rule, In » w'i*. belbome in 

Madditon v. Ald^rsnn (7), founded on snch 
part performance (and the part performance 
inferred to was that of a parol contract 
concerning Und) the defendant i. reellr 
charged open the eqo.l.ee 

acU done in eiecotion of the contr^, and 

pot (within the meaning of the Statute 
(7) (ises) 6 App. Co» J70; 52 L- Q- *'• 

T-V«.ai w.R ar, 47 Ay-Mi. 


of Prtiads) upon the coii»r.ic{ iK<‘U. U 
anch etiullies ware rvehnUd. lii.juaHiv <if 
a kind which the StntutA Ik* 

thonght to have had in contenipbtion, won! I 
foil >w.** 

lb U contended on behalf of (hi* iv'i) niilrtii « 
tliat all the cn'«cs where the nhovo prMirlolt<> 
were appli«?l were oases between pardon 
claiming un Icr (he contract, iha^ (ho 
ChnkravartU and Kanilhili-i are im |yii- 
tic'e to these Milts, end iKither tlie 

plaintirfs nor the Onha ili*r«>inhth(s Haint 
QiMler them. Hut the pl.aintilfs piU'* 
chased tho (enure of which the ChakinvartU 
and tkai’ii^aills were .at sinuc lime part owners 
and they had given up their right* In favour 
of Iswnr and AnanJa. and the Giihus set up 
the rights of those pei'S'ms ns having had a 
subsisting interest in the lAhik when the rout 
soit wRS brought. If the contention of tlio 
reipoiuients were valid, & ci'cdltnr cannot 
avail hliMMjlf of any e««(oppel or iijiiiilrs to 
which his debt i>r is Piititlrd, If the debtor 
paid Iho purcIiKC* money for a property and 
the veielor deh'vcrc*! pv^scjuion <d (he 
property toliim. the creditor cannot according 
to the t'espondenU' contention nvall himself 
of (he equities arising from the transaction. 
We do not think (hnt this caso cun bg 
dislliiguwhed in principle fi‘«*iiitUe esses citud 
eb<»ve: nntl w« are of opinion that the 
Chakmvartis am! KunjilmlH having given np 
their Hghts on receipt of consideration and 
sllawed the Gnhas to remain in possession of 
the Lasnu 4-9unU'U share, were precluded 
from setting up any title against the Gulins, 
and they had no subsisting right to the .slmi^ 
at the date of the suit for rent. In the rent 
suits, the Guha defendards slated that they 
were (he only owner* of the hiluk, but that 
their interest had parsed to Chandra Kumar 
and Manitara who had purchased the ialuk 
at sales held io execution of previous rout 
decrees. They did not say a word about the 
Chakravartis and Kanjiballs having any 
eubsirtlng iutrrest in the tulnk. Kmiini 
Chnkra vart i, the h ea J < • f the G lie k ra va rt is, .vas 
examined in the rent soiLs, and he dixclaimed 
all interest, in the tofnk. The Court found 
that Chandra Kumar and Maui turn wero 
hennndnrt for the Oahas, and it w'as (lie 
Gohas (the defendants Nim, 4 to 8 In these 
auits) who were the real owners of thy 
and excluaivoly liable for rent, and it h they 
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KHiOESPHA SATH V. SoSATlS CrHA. 
tvho ))Osv pUftd that the CbaknivArtU and 
KanjibalU had a aubAistini? interest at (he 
date at the suit. 

It is con(«nde<t mi behalf of the re< 
spondents that the question of relinqni«diiiieiit 
or estoppel was never raised before; the only 
question raised boinisf whether the 
Chakr Avar tin and KanjiUalU were 
and that the order of reoieiid made hy 
Mookerjee and Deachrroft, JJ.. precludes us 
from consider inq the said f|u«<tioii<. U\' do 
not think that there is any substance in this 
contention, 'i'ho plaintiffs did not ollcse in 
their plaint that the Chakra^.irtis and 
Kanjibalis were it wq^ (he 

defendants who set up their title, and when 
Kamiiu Chakravarti w.ih esaiuiried, the 
question of relinqui^hnieot raise<l, The 

quest iun of velinqnisliruent was considered by 
the Munsif so far hick as (he Ihih February 
lf)07 in (rertain suits between the parties. 
The question uf relinquishment and the 
equities arisinq fr<'iQ it are involved in 
the decision of the question whether the 
Chakravartis and Kanjibsdis had any 
subsisting interest, which Mookerjee and 
beachcroft, JJ., by their remand order 
directed the lower Court to determine. It is 
contended that the only question for decision 
which the remind order contemplatoci was 
whether the Chakra vartis and Kanjibalis 
were //caamdare for the Gnhns. but if 
they were l/^namtJnrs for the Uuhas, we fail 
to see how any question of their having a 
subsisting right » could arise. Then it is 
said that the learned Judges who remanded 
the case would have gone into the question 
of relinquishment and the other contentions 
founded upon it, had the (lusstioii been 
raised before them. But (be fact of re> 
linquisUment on receipt of consideration had 
not faoso found before the case was 
remanded) aud in the absence of such a 
finding, the question of equitable consi- 
derations eould not be gone into. Admit, 
tedly the Chakravartis and Kanjibalis did 
not execute any conveyance. The ((oestion 
whether their interest had determined 
otherwise than by execution of a convevance 
for example, by reUnquHhcnen( op#..sti,iff 
as estoppel or giving rise to equiublc con 
siderations was, therefore, involved iu tUt, 

order o£ remai.d and in m, vra,- inc^,. -.intent 

«ith It, and we do not see how w. . ‘ 
pteclQded by the remand :order from going 
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into th«»sA questions when the remand order 
direc(o<l the Court below to decide the 
question whether the Chakravartis and 
Knnjilxilis bad nny subsisting right at the 
date of the rent suit. 

p 

Fn>m what we have said above, it is 
clear (hat the Chakravartis and Kanjibalis 
had no sulHistinq* interest at the date of 
the rent suit and (hat their rights had 
ve<te<1 in thu Gabas. The suit for rent, 
there^ire, was brought Rgain.st proper par- 
ties and the sale held in execution of the 
relit. decree passed the entire faink with 
n.iwer to annul incumbrances. Notices 
under section 1G7 uP the Hengsl Tenancy 
Act having been served in (he two 
tide suits, the under.tei.ures set up by 
(ho Guhas, must be held to have been 
cancelled. 


These tw> appeals (Appeals Nos. 11624 
and of 1912) are accordingly decreed, 
the dftcrees of the Court of Appeal below are 
Afidtt ami (hose of the Court of first 
instance are restored with costs here and in 
the Court below. 


Apiwals Nos. 3925, 3029 and 3027 arise 
out of three rent suits men'.ioned above, 
the lower Appellate Court gave a decree 
tor rant in respect of only 14.rt»au?and odd 
share, but having regant to oar 
hrNimg that the Chakravartis and Kanji- 
i^is Imd no subsisting right, the plain- 

A ‘ for the entire rent 

and the decreej „f the lower Appellate Coart 
will be varied accordingly, the r-sult being 
that (he suits will be ae:reed in full with 
costs HI all Courts. 


.Appeals atloicfd’ 
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ALLAHABAD HIGH COCET. 
CftiuiKAL Appfi4L No. 7&0 or 1915. 
November 10, 1915. 

Pre<en<:<— Joatice Sir Geor^ Knox, Kt. 
KIDHA SINGH — Appbilant 
rerrue 

KMPEROR — OrvositB Party. 

Criininal Proetdui^ C^e (Atf V IBM), m. 105, 
47A tifS^nffion to (tvie 

ftMe*. 

AU that* Coiirt BreuthiR seectiMi to ptijoevoip 
nndoT «eotiona lOS aod 476 of tho Criniitil (Vicoilurc 
Code foroSeueoi mado puoiiheblo tbereby, ha* lu 
•i a i$ tliAt a primo fade cAio Uet been made o*it 
upon tbe eridenee before 0 for inquinng fi»rther 
into the '*'5etberor no anf of the effencea 

C iiniaheble as aet out in aeolkm 105, has or has not 
ion made out. [p. 904, ool. i.] 

Criminal appeal from an ortler of tlie 
Additional Seeeiona Judge of lloradabad. 
Ur. C. i>j7/en. for the Appellant. 

JUDGMENT.— This is an appeal against 
an order of tbe Additional Seasioue 
Judge of Uoradabad, whereby be bee 
granted aanctiou for the prosecution of 
one Kidha SiDgh nnder section 193 or 
section 465/114 of the Indian Penal Code. 
With reference to the proaecotinn* the learned 
Judge baa in hie judgment said: *'In this case 
alternative charges under section IS4 of tbe 
Indian Penal Code, and section 465 ’Il4 of 
tbe Indian Penal Code, may have to be 
framed. If the receipt wae really written 
the eame day as he sold the bullock, it 
wae not written on December 9th the 
deto it bears. Signing the receipt was 
fabricating false evidence or forgery.*' 
Tba ground on which 1 am asked to 
interfere in appeal with this order of 
aatifition is ‘^because (he evidence given 
by the appellants on behalf of Jabana was 
inconclusive, and even if believed, was iosoS- 
cientto secore hie acquittal. It would be im- 
poaeible to prove that their statementa were 
demonstrably false, and there wonid, in con- 
seduence, be no coovictiou.*’ I was referred in 
tbe course of (be argument to wbat was eatd 
regarding ibis evidence by the Court 
before which tbe evidence was given. U 
appears that Jabaoa was on bis trial 
for murder. He set up ao aod in 

support of the oitbi* be secured tbe 
attendance amongst other persons of 
Zidba ^Dgh. Tbe oh'bi was to the effect 
that on tbe day in quasi Ion, Rid ha Singh 
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along with Jahana was at a place Culled 
Phioa and that he there purchased a 
bullock. The murder was comioittrd 
at Dayalwala. The two place- nre far 
apart, and the arguiueiit is on the one 
side that Jahana could not have been 
on the day in question at PJiiiia and 
then subsequently at Uaynlwalu. The 
argutneut on the other »icie is that it 
was possible even on (lie evidence, for 
Jahana lo have caught a train and by 
means of that (rain to have arrived at 
Dayalwala just in time to coreniit the 
murder. Regarding this evidence, the 
learned Judge says: *'The sale of the 
bullock was not registered or reported at 
the Tkaka and the receipt may well 
have been written long after December 
9th. Kven if Jahana ever did buy a 
bollock from Kidha Singh which 1 very 
much doubt there is no guarantee tliat 
the witnesses have not rolled up an old 
transaction that took place munths ago 
and merely chonged (he dates. It is 
admitted that bullocks of the kind that 
Jahana says he wanted, can be got in many 
placea in the rliKtrict very much less remote 
than Phioa, arid it does not seem likely that 
Jahana and his friend would have waudered 
all over the district for a week and 
spent a lot of muiwy in toiign and railway 
fares in order to buy a Re. 65 bullock. 
In face of the overwhelming evidence on 
tbe other eide lo prove that Jahana was 
at Dayalwala on December 9ch, I am 
quUe unable to attach the slightest 
weight lo thie efitf and the evidence 
called to support It.'* The argument 
addrease<l to me is (hat sanction ought 
not to be grunted when the evidence 
before the Court granting (he sanction is 
anch that the pmbable result will be 
acquittal. Scat^dal is caoaed if a prosecution 
0 this nature rejulta in acquittal. 
These arguments are baaed upon certain 
cases of tbe Calcutta High Court, namely, 
iZaiR Protad UoUav. liaghrihar Mafia (1) and 
JadunAiulaa Sin^h v. Emperor (J). t7iib nil 
due reepect to the learned Judges who 
arrived at (hat cooclneiou, I Ond my* 

(1) 4 InJ. Cm. 0$ 3? C. 19 a I p*. SO: 13 C. tV. b'. 
1036; tOCr. L.J.464. 

(S) 4 lad. Css. 71<^ 37 C. 260 nt p. iitS; 14 C. W. N. 
630; 10 C. U J. 664^ 11 Cr. L. 3. 37. 
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xelt unable to agree with it. 1 cannot 
6nd either in section of the Code 

of GHoiinal rrocefliire or in :section 47t) 
of the same Code any phrase which 
would lead to this resalt. Heading the 
two sections together and having regard to 
paragraph (4) in sect bn ID^aod the words in 
section 47d of the Code of Criminal Procedore 
when any Criiuinal Court is of opinion 
that there is groniid for enqairing into 
un offence inferred to in ^cion 19^ each 
Court after tunking such preliminary 
enquiry as may he necessary, may send the 
case for inquiry or trial to the nearest 
Magistrate of the PifNt Class/’ in my opinion, 
all that a Court granting sanction has to 
see is that a prima fncU case has been 
made out upon the evidence before it for 
inquiring further into the que«ftinn whether 
or 110 nny of (he offences punishable as 
set out in xection IDo of tho Code of 
Criminal Procedure has or has not been 
made oat. That question is still onder 
inquiry. It is open to both sidea to produce 
Further evidence in support of or against 
it. In the pre.ient case. I do not pronounce 
nny opinion on the value of the evidence 
which is on the rocor<l. I can quite see 
that the prosecution may be able to prove for 
instance that the train which left thatday left 
at agrh a lime and hour as to render it impoa* 
aiblefor Jahana to have arrived at Uayalwala 
at the time mentioned- That by no means 
limits the possibility of what the prosecution 
may be able to put forward. It often happens 
that in this country cases , are sUrled for 
the first time and without any warning 
to the prosecution of the nature of the 
evidence which the defence ie about to put 
forward. Several cases by the late Mr 
Jttslioe Straight when be first caoi« to 
this Court show how struck he was with 
this matter- Again the defence tony be 
well able to show that Jahana left Phiua 
at such a time as to enable him to reach 
Dayalwala before the murder was committed 
All this is to be inquired into. When we 
have one learned Judge stating the result 
of hie view Ib.t the evidence for the aliU 
IS not eDtitled to the slightest weight and 
when we have another Judge coming ir, 
the same conclusion, it does seem to me 
that there is ample ground for euqairv 
or to put it in another way that & n * * 
/a«*e ease has been made out against 


Singh. I do not wish it to be understood 
th.it I think a ca've his been ma'le out 
which must nece.ssarily lead to convictioo. 
Par from that. But a cloud of suspicion 
has been raised and it will be in the 
interest of justice if it were dispersed 
and the truth arrived at as far as possible. 
Por these reasons, i am unable to allow 
this appeal and 1 (Usniiss it. 

Appeal <lismuie4. 


BO .M HAY HIGH COURT- 
Ciuui.SAt CoNstkHATioa No. 24 OP 1915. 
October 19, 1915. 

— Mr. Justice Batchelor and 
Mr. Justice Hayward. 

E M P K ItO R — Pros b cetoii 


OAJl YESABA — Accosbo. 

C-tm.rnml Proe^inre Co'U (Afi V 57*. 

a?fi jHrff—ttfffrrnrf’^Aypfsl 

— -//ijjA — MtUtnee. 

It-ilfhelo.', J.^ln (b9 gnju^my High Cpurt wlK*m 
a pri-oncr Iisn been ipulcnccd t<» donlli, even ihmigU 
vouvicliAii hml on tin* unanimous verrllat 

u' \ '"n*. ihe whoh* va»e is re-opcncil Iwforo the 
nigh Cniirt UAh nn msttcre of fact ■« vreH kt on 
Bisilcre of law, (p, WHO col |J 

the JBfib Court in murder o4S®i 
It IS always neeesMry to consukr tho oridooce in 
aupfMiri of the facio f<nin<l by the Jury in order lo 
a^vneiA lUat chore liml bren no reisdiroccion iP 
the charKO to (ho Jury determine wUetbor 

(I would or would not be proper in all the olroBin* 
Maiws to vonfirm tlio iw*u(euce of death psaKd ^ 
ibe SeesKws Judge, (p. WM, col. 1 .1 


Criminal confirmation in conviction and 
^otence passed by the Sessions Judge of 
Uelganm. 

Mr. V. i?. 5oNr, for tbs Accused. 

Mr. 5. Pa/kor (Government Pleader^, for 
the Crown. 


JUDGMENT. 


V * — appeiJRDis oeior® 

1 *^ number, were convicted 

earned Sessions Judge of Bel gaum of t 
o^nce of murder. The conviction follow 
fwn the unanimems veidict of the Jury. 

accused persons before I 
Nos. 3 and 4, DajiWn Ya* 
to Sh idlings^ were senteijc 

bi that sentence being subject to tl 
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Court’s eon Rrmation. The other thi'oo sccus- 
«d were sentenced to transportation for 
life. 

It appears to be the practice of this Court 
that where a prisoner fats been sentenced to 
death, even thoog^h the conviction was had 
on the a n an i nous verdict of a Jury, the whole 
case is re-opened i>efore tho High Court both 
on matters o( fact as well as on niaHers of 
law. Ill deference to that practice, we have 
allowed Mr. Sirur, for the accused Nos. daiid 
4. to address us on all matters of evidence in 
the appeals. 1 desJrei however, to reserve 
my own opinion os to the correctness of the 
practice to which 1 have alluded, should 
the question of its correctoesa ever arise for 
judicial decision. 

uf iIh* jmlgiueiii is not Hisicrial 
h»r t1ij« rc|iorl.«-£«f.^ 

HAnvASD, J.— 1 concur that the marLs 
found on the body and the signs of struggle 
on the ground together with the evidence of 
the eye-witness, establish that this was a 
case not of suicide hut of murder. I also 
concur that the evidence of the witnesses to- 
gether with the confessions of the accused 
has shown beyond any reasonable doubt that 
it was the accused who were guilty of con- 
apiring together to commit this murder. 
There is no good ground in my opinion for 
interfering with the senteneesof death passed 
by the learned Sessions Judge. 

1 desire to add this on theattitude to be adopt- 
ed in scrutinising proceedings submitted for 
confirmation: that no considered case has been 
cited before us in which it was hstd up in full 
argoment that the evidence in support of the 
facts found by the Jnry, is laid open by the 
meie submission to the unrestricted judgment 
of tlie couKrming Court. It ivould, no doubt, 
always be necessary to consider that evidence 
in order to ascertain that there had been no 
misdirection in the charge to the Jury and to 
determine whether it would or would not be 
proper in all the circumstances, to :nn6rm the 
sente nee of death passed by (lie Sessions Judge. 
Butshould thequestion, whether any thingmore 
than this is permitted, be hereafter raioed, 
it seems to me that the answer w'ould entirely 
depend on the interpretation of the language 
used in sections 374 to 376 of the Criminal Pro- 
cedure Code: and it is to bs observed that the 
provisioQS of section 374 do not rei^utre tha 
oonviotioiis but only the sentence) of death to 


be sobmitted for confirmation by the High 
Court. It is no doubt true that section 375 
anthorioes further inquiry or the taking of 
additional evidence in proper cases and that 
section 376 gives power to acquit or alter the 
conviction whether the trial v^ere with 
Assessors ora Jury. Hut the cases there 
contemplated, might well be cases in which 
there had been an error of law, such ne 
improperly withholding evidence from or 
misdirection in the charge to the Jury. And 
it is signiKcant that under the proviso to 
section 376, it is only after the disposal of 
any appeal which would only lie on n matter 
of lew where the trial was by Jury under 
section 41b of tbe Criminal Procedure Code, 
that tbe powers of confirmatiun or otherwise 
of the sentence of death can he exeioisecl by 
the High Court. 


ALLAUADAD HIGH COUlit. 
Crixixal ArresL No. 459 or ltil5. 

July 13. mis. 

PrcMs f:~Sir Henry Uichards, Kt., Chief 
Justice, and Mr. Justice Refiiiue. 

EMPEHOH^ PR'KRCOTOB. 

WiUt 

BRIBHBHAK SINGU ano othsks— 

ACCOSEO. 

CfimiHal P‘vev<i">v CiA' (Jcl 1* f. tOS* 

SmwA Ktfhftkt •^rrAHl SfWi/ienliuit n/ lo 

fmrrkoi —tllffnl tfiirett—RetntnHfr—Pi’n‘7l Co<h lAcI 
X/.r e/ 1060), *. 332. 

ITbcrc • Police CHficcr buiIkH’Uck niioChvr to 
uiakc M Boarcli without s w«rr«n( from n Klnglslrate, 
he BJioeM give tho autknrily in wKlIng specifying 
lh« thing AT tilings which are to he iienrclioit’ fur. 
Sretinfi 163 of tl»o Criminal TViccdurc Code <luea 
not talhoriie ■ general aear^'li eii ihr chance that 
SAoicihiog may lie fuuuO. fy. 997, cola. 1. & g] 

An acca»e«l offerinu reeiaUacc to tbo Polico mnkitig 
aa iUegul search is not guilty of nn offenco iinUtfi* 
section 332 of the Penal Co«le. ^p, 09S, col. 1. j 

Criminal appeal from an order of the 
Aasistant Sessions Judge of Mainpuri, dated 
the 19th April 1915. 

Mr. A. E. Jlgret (Government Advocate), 
for the Crown. 

Meeers. Q. 11^. D<7I<mand SheoUhal Siuha^ 

for the Accused. 

JUPGUKNT.>-Eigbteen accused persons 
were pat on their trial on charges of rioting, 
doeoity, wrongful restraint and obstructing 
tbe f^lice in discharging their doty. Tbo 
learned Additional Sessions Judge acquitted 
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the ftCCDsed and Goverinnenl have appealed. 
It appears that a rtacmty had taken place 
at a pl.ice called Xagla MuHi in the 
District- Sf»me eort of a conference Imd 
taken place it which the Depoty Inspector of 
Police waa present. The persons at tend mgr 
this meeting, appear to have been the Circle 
InApeclora of the Agra District and the 
surrounding districts. It was there decided 
that aearchea should take ploce at the hocisei 
of persons who were suspected of having been 
concerned in the dacoity. The result of this 
meeting was that Chuncii S»ngh, one of 
the Circle Inspectors of the Mainpuri District 
sent Mohammad Naim Khan, a Sub-Inspector 
of Ju^rana (in the Mainpuri District^ to 
Jlahfu/. Ali, one of the Circle Inspeeiors of the 
Agra District in whose Circle the dacoity Is 
Bnid to have taken place. Mihfnx AU says 
that he gave a written authority to Naim 
Khan to search the house of cne Nihal Singh 
and a*‘rest him. In crosM-exami nation, he 
stated "'1 wrote this that the house of Nihal 
Singh be searched in connection with the 
ditcoity at Nagla Morlii that he might be 
arrested for the sake of identifiCAtion and 
that the houses of those persons should also 
be searched who were suspected by the Sub- 
Inspector of receiving stolen property." 

It may be noted here that Mohammad 
Naim Khan had nothing to do with the 
iuvestigation of the dacoity which had taken 
place at Nagla Murli. It waa ootside hU 
district, and, ao far as the evidence goes, there 
Ik nothing to ehow that Mohammad Naim 
Khan even knew what property had been 
stolen in the dacoity. It is here desirable to 
mention who Nihal Singh was. Nihal 
Singh was not a resident of the Mainpuri 
District. He had belonged to tbe Agra 
District. Proceedings had been taken against 
him in the year 1912 under section 110 of 
the Code of Criminal Procedure. He had 
been bound over and bis fatber-in-law, 
Bludraban Singh, accused No. 2, bad gone 
security for him. Whether ife waa tliat 
Bindrabao Slugh having gone security for 
his son-in-law, wished to keep an eye upoo 
him, or whether he was anxious that an fulse 
aecQSatioD might be madeagaiaat him, tbe fact 
remaiDatbat Nibal Singh had gooe to reside 
with bU fetber is-law iu tbe village of Malik- 
pur iu the Mainpuri District. It would appear 
that on tbe 4th of December 1914, a search 
had been made at tbe bouse of bindrabao 


Singh. How far this search wat legal, we 
are not in a position to say but the search 
was not in connection with anything wrong 
that Bindraban had done. The search must 
have been in some way connected with Nibal 
Singh. On the 20th of December, that is 
to say 16 days afterwards, Mohammad 
Naim Khan with two constables, Sunder 
Singh at«d Debi Singh, arrived at the 
house of Brindr&ban Singh betvveen 10 
and 11 a. u. He was met in the village by 
Hakim Singh and Naubat Singh (brother 
of Hnkim Singh), Hakim Singh being tbe 
Muhk/a of the village, though he lived in 
a neighbouring village. According to the 
Police when they arrived at the house, Nihal 
Slngli at once came out and said ' you have 
searched the house shortly before and now 
you are going to search It again^" he asked 
them to fight it out before they searched 
the house. Immediately a number of 
other persons arrived, they began to beat 
the Suh- Inspector and the coostablea, 
the Sub- Inspector Ared three shots fi^om a 
revolver in self-defence, the revolver was 
snatched away and the Police were badly 
beaten. They were put into a cell, shut aPf 
their uniforms and turbans taken from them, 
and they were only released after some per* 
Aooa belonging to a neighbouring village came 
to their rescue. This is the story told by 
the Police. 

A number of the accuied persons ad* 
mitted that they had aaaaulted tbs 
Police. That the Police M*cre aaaaulied and 
beaten, there is not the least doubt. But tbe 
story of the accused, (at least of those who 
admit having taken any part io the affair) 
ia that the Police arrived whilst all the male 

membra of the house were still at work in 
the fields, and forced their way into the 
presence of tbe wooieu where they asked f^i* 
Kibal Singh, that they abused tbe womflU, 
that the women raised an outcry wbicb 
brought Chotey Siogb, a young Thakar aged 
about 24 yeara (a eon of Brikbbbao Singh 
and brother-in-law of Nihal Singh to tb« 
house, be remonstrated with and abused the 
Police, and that tberenpon the Suh-Inspeotor 
deli^tely fired at him. Obotey 
admita that be was a looping to pick up a W** 
when he vraa fired upon by the Sab* Inspector. 
The accQs<id then tay that they took away 
the revolver from the Police luf^pector to 
prevent his ahootiog other persons, and tba* 
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it ffdd nec«a»r7 to do so. They Rdmit that 
the7 used lathi$ but ^ay that they only did so 
after Chotey Sinirh had been abot down. 

The first matter that requires some eonsid* 
eratinn U how far the visit of the Police to 
the house of Brikhbhan Singh was lefa). It 
la obvious that the main ohjeet of the visit 
was to search the house. It may even be 
doubted whetlier there was ever the least 
intention of arresting Nlhal Singh, except 
perhaps in the event of suspicious property 
being found in the house. A search withoot 
a warrant from a Magistrate can only be 
made under the provisione of section 160 of 
the Code of Criminal Procedure. That section 
provides as follows:— Whenever an officer 
in charge of a Police station, or a Police Officer 
making an investigation, considers that the 
production of any clocnment or thing is neces* 
sary to the condoct of an invastigation into 
any offence which he is suthorised to 
investigate, and there is rcsson to Iwlieve 
that a person to whom a tnmmons or order 
under section 94 has been or might be 
issued, will not or would not prodoce such 
document or thing ccording to the directions 
of the summons or or<ler. or when such 
document or thing is not known to be in the 
possession of any person, such officer may 
search, or cause search to he made, for the 
same, in any place within the limits of the 
station of which he is in charge, or to which 
he is attached." 

Cfaf4ie S. — “Sneh officer shall, if practicable, 
condoct the search In perton." 

Cfoiue 3.— "If be is unable to cotMloct the 
search in person, and there is no other person 
competent to make the search, present a{ the 
time, be may require any officer subordinate 
to him to make the search, and he shall 
deliver to such subordinate officer, an ord«r 
in writing, eptctfvin^ the dotitnunt or thing 
for which search ie to be made, and the place 
to be searched; and each subordioate officer 
may thei'eopon search for anch thing in snob 
place.** 

We may assume (hut only for the 
purposes of argument) (hat Mahfoz All 
could have authorised Naim Xbau to make 
tbe search without a warrant from a Uagis* 
(rate. But even on this aasumption* It was 
necessary when Mahfus Ali was not making 
the search himself that he shoold have 
delivered in writing to Naim Khan an order 
epeoifying (be thing or ihisgs which were to 


be searched for. The section does not auUio* 
rise a general search on the chance that 
something may be foond. There U no evi* 
denoe (hat any such specification was ever 
given. So far as tbe evidence goes, there wa.a 
no such specification. We have nothing to 
show that Naim Khan knew wlmt he was to 
search for. It seems very much as If the 
intention was to do the very thing we have 
said the section does not authorise. It lay on 
the proseculinrito show that the action of (he 
Police was legal and on (he evidence, we find 
great difficulty In holding (bat Naim Khan 
was duly authorised to search t)io house o! 
Uindraban Singh. 

It Is contended that while there may have 
been no legal authority for tbe search, there 
was nevertheless authority to airest Nihal 
Singh. Arrest without warrant is provided 
for by section 5t of the Code of Criminal 
Procedure. The first part nf clause (1) is 
as follows; —"Any Police Ofticer may, 
without an order from a Magistrate and 
withoot a warrant, arrest, first any person 
who has been concerned in any cognixabla 
offence or against whom a reasonable com* 
plaint has been made, nr credible infurmatiou 
has l>een received, ora reasonable suspicion 
exists, of his having been so concerned.’* 

Mabfuz All does not say that Nihal 
Singh had ]>een concerned in the Nag)a 
Marli dacolCy, nor dues he say that any 
complaint had been made that he had 
been concerned In it, or that any infor- 
mation to that effect hod been received or 
that tbere was a reasonable sospioion 
of his ha ving done so. He says in his evidence 
that the object of the arrest was identification. 
This presumably means (hat after his arrest, 
he was (o be paraded for (he purpose of 
being Identified. It further appears extremely 
doubtful whether Mahfux Ali Khan coold 
himself have arrested Nihal Singh. He 
was a Circle Inspector of the Agm 
District. It Is said that Naim Khan could 
hava arrested Nihal Singh himself. Naim 
Khan coold only have arrested Nihal Singh 
witbont A warrant under section 54, It 
is not even pretended that he was acting 
under the authority of (bis section. His 
aathoriij to arrest (if any) was under the 
document which he had received from 
Uahfuz Ali. It would eeem, therefore, that 
neither tbe search of the house, nor the 
alleged arrest of Nihal Singh as legal. 
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The Hiftfffe under section 332 of 0»e Imlinn 
Pensil Code, therefore. falU to theground- 
Ofl the general merits of the cw, there 
it, ?re fear, some reason to «Q‘<pect the 
entire h<ina fii»8 of the Police. We wish to 
tay as little as possible, because the Police, 
of course, are not on theii trial. It is 
neces«ary, however, whoiv it i*« '^*ught to 
iiskIc nil ao«|uittnl, to «Miieuler the 
evidence uiui MimniiMliug circiimstaitces 
with thi‘ givnte''l c.iiv. It seeing to 
that if an applicsition had been unde to 
the Court either for n warrant for the 
arrO'it id Nlhnl Singh, or for an order 
for the Me.irch of the house, the Coart 
would have lieaiUteil to make that order 
if it had heel) iidormed that the house 
was not the honse of Nihal Singh and 
that A search had already taken place 
there shortly before. The dacoity had taken 
place prior to the first search. A second 
noarch should not have been made without 
very goinl caus”. In the Kret account 
which Muhammad Naim Khan gave of 
the occurrence, he said that it was a 
ItUht Idi^w struck by one of ibe aceased 
which caused his revolver to go off 
accidently. This was a deliberate untruth. 
The nil tore of the wound and other 
circumstances of the case including Naim 
Khan's own evidenoe at the trial, shows 
that his revolver did not go off by ac* 
cident but was fire<l off on purpose, and 
there is very strong ground for believing 
that he lired at Obotey delil>erately. 
This untrue statement in bis first report 
shows that the Soh'tnspector was not 
iluite happy about the revolver shot. 
He mentions in hU report a large number 
of persons who were present, at the time 
of the occurrence. Amoogst other persona 
he mentioned as being present, was Sukha, 
the chowkiilor, and Gal sari Lai, the 
patwari. OuUari Lai was in (he first 
place not charged with having taken part 
in the assault upon the Police. If Oulzari 
Lai did what Naim Khan, Sunder and 
Debi Singh said he did, he would have 
been one of the chief persona to blame 
for the assault ou the Police. If he acted 
in the way that Hukam Singh and other 
prosecution witnesses allege, he was undouht 
ediy mainly responsible for tvtrv ihfn^ 
that oocurred. Naim Khan in hia ^ 


row* (rulz.ari Lai said that '^there was a 
day when Nihal Singh bad left the village 
w’iili n innrftr' on his bead and that he 
wa^ aUmt to be taken away under arrest 
in (he presence of the Thakura. On this, 
all the persons named above, began to beat 
me and the constables. Being afraid of 
losing our lives, 1 tiKik out my pistol and 
lired three times". This is not what the 
witness said when he made bis tirst report. 
Sunder Singh Miyi« that (iulKari Lai said 
ti> the tiamghii there wa< a day when 
Nihal .Singh came into the village with 
a wedding crown on his head and there 
was a day when he would be led away 
as a prisoner in the presence of the 
ThakHn. Debi Singh deposes to the same 
effect. Ilukaiu Singh says that Gultari Lai 
“gave provocation" and said that there 
was a time when Nihal Singh had come 
(<» the village with a wedding crown on 
hia head. U it passible that in the lifs* 
time of (he Tk*ikitr$ of tho village, he 
should go away ns a pristoier. On this, 
the pecMiiis wlio were on the chabutra 
came down and nurruunded the ifarogha. 
The hthii began to be weilded on the 
dflo-pAn and (he constablen." It i« not 
very probable that (he pttfvuri would 
have said anything of the kind or taken 
the part attrilmfed to him even if his 
aympithiea were more or less with the 
villagers. M u find, however, (hat the Police 
themselves evidently did not believe the 
case against Gulsari Lai, because we find 
that Mr. Kemp, Superintendent of Police, 
stage took steps to with* 
the case against Golsari Lsl a* 
Wing weak and the evidence unconvincing. 
If ilr. Kemp's estimate of the evidence 
waa correct, Muhammad Naim Khan, the 
two Sob-Inspeceora, and Hukam Singh 
have all told a deliberate anlroth snd 
^ GuLari Lai. 

There is some justification for the sug- 
gest um that Gulaai i Lai was iruplicalsd 
nerause he would not support the PoU(^ 
story. There is another matter which is 
certainly far from satisfactory wlien consider- 
jng the bonafiiUt of the Police. Shortly 
befo^ the trial, Naim Khan summoned ♦ 
number of persona belonging to the vilUge. 
mcJoding persona wijo were defence witcesses 
and held out a threat to them that if 
they hacbonred any of the aceased, tbef 
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wOQld be liable to poniehment. Consider- 
ing! the cireamstances ot the ca^» we 
doubt whether this warning was necessary 
in i\^e interest of jostice. and it ceHamly 
had a tendency to frighten the witnesses 
who would be calle^l for the defence. It 
does not seem as if tliere was any need 
for the threat, for a Police guard i»( 10 
or 1^ men had been placed in the vtU 




him down, we ooold Imrdly that thn 
accused could l>e held gnilty for wliut 
eabsoquently occurred, or that tha Pidicfl 
could claim protection under section !^<l. 
There ie no doubt that the Police were 
beaten and that MM tV were used, at the samo 
time, none of the injuries were of a wry 
serious nature,— no bones were broken. \Ve 
also fear that there is reason to think 
that a number of persons who took nn 


lage. There is yet another circomstance 
which deserves eoioe consideration, ft ap- 
pears that immediately after the ocenrrence. 
the accused or some one for them sent a 
telegram to the Collector. This seems to 
suggest that the accused at that time 
looked upon themselves as aggrieved persons 
and were appealing to the authorities. If 
the accused had done what the Police 
say they did. it is rather difficult to 
understand why it was, they, so to speak, 
took the Sub 'Inspector and his two constables 
into custody. We are quite satished that 
when the witness Daryai Singh and 
certain other persons came to MaUkpur 
after the light was over, there was not 
the smallest attempt on the part of the 
villagers to conceal where the Police 
were. The evidence of Daryai on this point 
we believe to be true and the evidence 
of Baldeo we believe to be false. The 
Siib'lnspector and hia two constables were 
given up at once, they were given milk 
and water to drink and pnMeeded upon 
.their way in Qajadliar's cart. 

It is contended that evenoo the assumption 
that there was no legal justification for a 
search or for the arrest, ne^Kheless, the 
accused were guilty of the other charges, 
namely, under aections 147, 395 and 342 
of the Indian Penal Code, because they 
liad no right of self*defence, having regard 
to the provisions of section 99 of the 
Indian Penal Code. This argument might 
have some force if we coaid think that 
the Police had, eveu after the mistake, 
honestly come forward and told us exactly 
what had happened. We have pointed out 
that there are substantial reasons for 
thinking that the account given by tha 
accused U more probable than the account 
given by the Police. If we assume it 
possible that the Police had really made 
their way into the female apartments in 
the absence of the male members, and 
that tbs ffloment Cbotey arrived, they shot 


part in the occurrence and who were at 
worst only onlookers, were impMcaUcI; f^M* 
example. Pokhpal Singh who is apparently 
quite blind of one eye and almost blind 
of the other. He cannot walk without the 
suppoK of a stick. With (he exception 
of Daryai Singh, there ie not one of (lie 
prosecution witnesse*, we can (rust. Hukiin 
Singh we consider quite unworthy of belief. 
He implicates Qultari Lai whom he did 
not implicate in hia first report. According 
to the Police, he went away wlien the 
row began and yet he piwtends (o give 
evidence as to what occurred right np to 
the end of the mw. 

It is alleged that the accused stole (ho 
uniforms of the Police. This is a nintter 
which is surrounded with mystery. From 
the very first, the principal acensod never 
pretend^ that they did not know that it 
was the Pnlice wlio had cornu to the bouse. 
IV hat object the eccused would have in 
stealing the uniforms of (he Pdiee. it is 
difKcult to understand. It is quite clear 
that they did not want tn keep posses«iou 
of the uniforms; U would have been most 
dangerous for them to do so. They would 
not have kept them for the purpose of 
concealing the marks of bhiod, because the 
injuries done to the Police were perfectly 
apparent on their bodies. It is just possible 
that they might have kept the uni forms think- 
ing Cbotey bad been killed and wishing to 
retain them as evidence of the identity of 
the persons wbo were responsible for his 
deetb. Under the circumstances, and having 
reganl to the evidence on the record, we 
feel by no means certain that the Police 
weiw wearing their uoiforms on the day 
in question. It is, however, impossible for 
ua to be certain one way or the other 
upon this point. 

The judgment of tho learned Sessions 
Judge has been criticised but we are very 
fgr from thiokiog that he did not 
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arrive at a very fair estimate of tlie 
trotli of (lie case. After carefally con* 
siJering the evidence, we have come (o 
the conclusion that thcjs? i% no rcMon for 
iiitei'feriti? with the juda^ment of (he C<>ui*t 
Wh>w. We Rcc(»id.ngJy the appeal. 

We direct that those of the accn<cH| who 
Are in custody, shall l>e released at once 
and the warrants against those who are 
said to have ahscomlei, aie eanceUed. 

. \ P/'CO t t/iV i« w W. 


BOM RAY HinK COURT. 

CmMiNsi ArieAL No. 4;iU op 1^16. 
DetoWr \'J. lyl5. 

Mr. Justice Batchelor and 
Mr. Justice Hayward. 

NATIlf RtiWA — A^cosko 

j'rrxwi 

KMPKROR-OcrovnK Pamv. 

r ‘"■••In. c {‘•••ii- (Ati y "f lewK ««. sop, 

•'>1(7 •!, (ci)— I'fji — T'io/ Sfiuivmt Jtnlfr^ 

(’••ncln^fu <>f %'iirr^ of 

S«'i*ii<in &.t7 i’1nu»c (a), Criminal Procnlurc CmU*. 
ciiioiot a\uU to vun? (Iir eiinticilirEKC <n an cxprc»« 
|ir<ivisi<i(i Qx lo n niinlv i>t trial, 1000 > cut t J 
•'trftfJ'riAw'INK/ Ag»f‘tr X. M.n|; I 

A. m: n M.h. J. v:»;3 Dnm. R. 640; 5 C.W. N' 
m> -, 2 \\\ W S7l (1*. C ) rrfcrrci) to. 

W)u're a Scp»i<ma Ju«Ik«> lieUI ilw trial «>t an 
acc^iarcl ui> to the |Kiint of rrearding (he Aiuieaior'a 
<i|>ihlcii but At the lime »f writiag the )«<lffment. 
bmlmit that n ehnCfrr had been improperly }oi»i^, 
orUrnul uml held a n«w trial and Ctmrkted lUe 

nci’iiRcd! 

Urfil, tiint the second trial was inralld as the 
Judfiu hnd no Authority t<»(Anee1 or set aside the 
irlnl which hid originally been held aihI (hat the 
Jiidice hnd no option but to giro the judjmeni in 
arcoidHiico with the Criminal i’roccdnre Code tD 
1000, eol. 2.J 

Criminal appeal from conviction nod 
eentance recorded by the Additiooal Sesaions 
Judge of Ahmcdabad, 

Mr. T. R. Dr tat, for the i ceased. 

Mr. S. 6'. pQlknr (Government Pleader) 
for the Crown. ' 

JUDGMENT. 

tiATcUhLOP, J. — This u an appeal by one 
Nathu Re wa from a conviction by the learned 
Additional Sessioxia Jodge of Ahmedaliad of 
the offence of robbery committed between 
sun -set and sun -rise on the highway ur»d«>. 

2Dd part of section 392 of the Indiuo Panel 


The proceedings leading ap to this con vie- 
lion are of an unusual character. The 
ticruKcd was originally committed to the Court 
of Session by tbe Magistrate under section 
30J of the Indian Penal Code, and, on the 
:30t1i of July, tbe trial of the accused began 
Wfore the Additional Sessions Judge. Tbe 
Public Prosecutor, however, added charges 
under sections 214 and 411 of tbe Indian 
Penal Code over and above the charge under 
section 392. On tbe three charges, the trial 
proceeded up to the point where the Aasea- 
sors gave the opinion. The AeseBSors 
opinions having been reeordedi tbe 
learned Additional SessiocA Judge reserved 
Judgment. When, however, he came to 
write hU judgment, he found himself to be 
of opinion that the (Hal had been illegal, in* 
asmucb a« the third charge under section 214 
of the Indian Penal Code hai been impro- 
perly joined. He, therefore, in his own 
words, ‘'cancelled the (rial and decided to 
hold a fresb trial against the accuAed.*' This 
he conceived himself empowered to do under 
section 637, clause (a), of the Criminal Pro* 
cedure Code. The new trial waa according* 
ly held and the accused has been convicted 
as (tated, though both the Aasesftors were of 
opinion thnt the offence impoled bad not 
been proved. 

It appears to me that (he present trls] was 
invalid on the ground that the learned Addi- 
tional f^ssinna Judge had no authority to 
cancel or set aside the trial which had origin* 
ally been held. That trial, aa I have said, 
had proceeded to the point where nothing 
remained bat the delivery of judgment. And 
nnder section 309 of the Criminal Procedure 
Cede, the Assesaora’ opinions having been re- 
corded, the Judge had no option bat to give 
his judgment iu accordance with the 
Code. 


1 think, arguable that section 

udv, claQAe (o) to which the learned Judge 
appeals, invested him with aathority to cancel 
his own completed trial. That section musl 
be read in the light of tbe interpretation 
placed upon it by the Privy Council i® 
Subrehmom'a Ai^yar v. Emperor (1)» 
where it was laid down that “the section can* 
not avail to cure the disobedience to an 
express prevision as to a mode of trial.’* 

L *• **• *^‘* 1 1 M. u J. 2M; 8 Bwa- 

L. R. 540; 6 C. W.S. z Wclr 271 iP. C.). 
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Here it sefima to me tbet there wee disobe* 
dience to the expresa provision of the Code ee 
to the mode in which iriiiU eboald be condaet* 
ed. I am of opioion, therefore, that all (he 
proceeding# before the learoed Additional 
SeAflionn Jadge moat now be »«t aside. 

We have heard the learned Pleaders on the 
merits of the case in order to graide onr 
jadgment to a decision ae to whether we 
ehoold or ehoald not order a re-trial. Having 
beard all that can be said on both aides, and 
having regard to the peculiar circumstances 
of the case and the evidence on the record, 
we are of opinion that there ie no good 
ground for ordering a re*trial. The accneed 
moat lie ac^iuitted and discharged, and his 
bail bond will be discharged. 

Hatwaro, J . — I coocor. 

ConvMion amt aenfmre 4H asiVt. 


ALLAHABAD HIGH COURT. 

CttaiNAL RiviatOK ArruCATio.^ Ko, 787 
or i81b. 

September 27, ltfl5. 

FreMat:— Sir Henrf Richards, Xt., 

Chief Joetice. 

PRAQ DAS BHARQAV’A a»o anotbrs— 

A CC DAI D — Ami CA RTS 
vertits 

DAULAT RAM — OrrosiTi Paktt. 

Crt/ninel Prcet^nr* Co4t iA*t 177, 

179— a/ fluet, of. 

anothir^Triat —Jh rifliKfio* C«(ft ( Acl XLV^ 

420 , 800 . 

TheooiQplA<eent wosindncett to pert wUhMvmotiej 
si Keerut on the fe^ee rvpreeenUtioD ihetecertsm 
barrel coocotnod a certaia amount of ejrfHt. At 
Agra it was diecnrered that the barrel did rtoi eoatain 
the amooot of epiHt that il had bc«a reprceentcd to 
contain; 

ifrhh that the Uagwtrata at Agra had no jnne* 
diction to trj the aceuaed under aectiooA 490 and 
W of the Penal Codo inoanoeb aa ike dieceTer 7 
of iha alleged fraud at Agra after thegooda were 
delireted. could not be Mid to be a 'conee^oeoce which 
bat eotn^' witbin the meaning of tectioa 179 of the 
Criminal Procedure Code. 

Application against an order of the Joint 
Magiatrate of Agra. 

Mr, Ptary Lnl for the Applicants. 

.. Ur. A, AT. 0. Hamtlfoa, for the Opposite 
Party. 


JUDGMENT.— Prag Dag Bhargava nnd 
KnodaD Lai have been charged with offences 
under sections 420 and 265 of the Indian 
Penal Code. It is alleged that the com- 
plainant was cheated, that is to say, that he 
was iodaced to part with his money at 
Meerut on the false representation that a 
certain barrel contained a curtain amount 
of spiriU. When the barrel reached 
Agra, it is alleged that it wae discovered 
that the barrel did not contain the 
amount of spirit that it had been represented 
to contain. The charge under section 265 
is that the accused used a wrong measure. 
Undoubtetlly if a wrong measure was used 
it was used in Ueerat. The applicants com- 
plain that the Magistrate in Agra had no 
jurisdiction to enquire into the case. Sec- 
tion 177 of the Criminal Procedure Code 
provides that every offence shall ordinarily 
be enqnired into and tried by a Court within 
the local limits of whose juriadiction it was 
committed. In my opinion, the alleged 
offences, if committed, were committed in 
Meerut and not at Agra end. therefore, 
prima /arte section 177 applies. Section 179 
is as follawi. — When a person ii accused of 
the commiaeion of any offence by reason of 
anything which has been done, and of any 
eonsequenre which bae ensued, such offence 
nay be enquired into or tried bya Court with- 
in the local limits of whose jurisdiction any eceh 
thing baa been done, or any such consequence 
bes ensued.** There are several illustratione 
given to the section. The 6rst is ".1 is 
wounded within the local limits of the juna- 
dktion of Court, X, and dies within the local 
limits of the jurisdiction of Court %. The 
offence of culpable homicide of A nay be 
eoquired into or tried eitlier by .V or 
I think it is quite dear that section 179 
does not apply to the cireumstanoee cf the 
present ease. The acensed are not charged 
with the commiasion cf any offence '^by 
reason of snything which has been done or 
any consequence which has ensued at 
Meerut.’* The discovery of the alleged 
fraud at Agra after the gooda were 
delivered, canoot be said to be a 'consequence 
which has ensued’* within the meaning 
of this seetioD. I am quite satisfied that 
the Magistrate at Agra has no jurisdiction. 
The learned Magistrate may he informed 
of this jodgment. 


Jpph'cah’an grnnted. 
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RUPEROR V. U1A9 Plii. 

ALLAHABAD HIGH COURT. 

CrIUI2(AL AN'RAL Xo. oMi oP 

July lOiri. 

Mr. Justice Tuiil«ll ftiul 
Mr. Jusiire Chnniipr. 

K M P K Ri*) R - > Pk. I ^ K cvT '* 

MlAX DIX Axn ASorHBH — A ccualu. 

P«6/ic {}tf ••/ lSfi7\ I. 3— 

<,/— Pwr/o*-..* -it} in \-tr fc. 

(T 

UuMiiil iliO niili'A ftt* a l•uk^x'k•ml^ M« <!•<* sba|K' 
i»f n iKi’ir liit'l THi»r<l u Im» wall 

of ftixl it wa« wj'hiik t|>r sUi*Ii<t ••t 

rbli lirU’k’WnU Mibii itnnkljliii;.' i<x*k ]ilnn> 

Jf'.'frf, t)i&l tlic euclo«iiro wnt a i>Uc^. « Uliiti ilip 
tU<' A«*(. ' lOOU. ci4 I., 

CrimUkal appeal tgaiisAl an orUvr of 
aoiuittal pa^s.seJ by tbe Cantonuient Maci^- 
irate of AllnbibaJ. 

Mr. .1. A'. Uyi'u (Government Advocate), 
for tbe Crown. 

Mr. It. K. 6’orrttj'V, fnp tbe AeciiAed. 

JUDGMEXT.^TbkB is a Govemreent 
appeal a^aniat an order of acqaittnl paa^e^l 
by a Magiatrate of tbe firM CIaad in llie caee 
of two peraon^ Mmn Din and Karul>ud*<lm 
wbo wore cbarRod with an oJTence omler 
aoction '.i of the Public Gam blint* Act III of 
1667. The MagiAtiate pnAsed lim order on 
the hmling that the epdt where the gambling 
waa taking place was not a "place” within 
the meaning of section 1 or section 3 of the 
Act. In aection l,a common gamlngdiouae ie 
deBned as any boose, walle^l encloaure, room 
or place in which cardp, dice, tables or other 
inatruments of gaming are kept or Deed for 
the proBt or gain of the pereon owning, 
occupying, ueing or keeping such hoese, 
encloaure, room or place etc. The spot 
where the gambling is SAid to have taken 
place in the present case, is the lower 
end of a balIock*run of a disused well on a 
bit of open land where there are .some trees 
and a small hat. Round the sides of the 
bullock*raQ, io the shape of a semi*circle 
has been raised a low n*all of loose' 
bricks and ib ie within the shelter 

of this low brick wall, that the gambl. 
ing is said io have taken place. The 
Magistrate haa passed his opinion that it is 
nbt' a place* within the meaning of the Act 
relying on raling to be found ns AlAt v 
Queen SmprM tl) and on Queen -Fwprew v 
UP, B. 1696 Or. 


Jo^attnnifnkHlM (2). He refused to follow 
Emperor v. Futtoo Mahomed Sher Mahomed 
(3). In onr opinion, the place where the 
gambling is said to have occurred in tbe 
present case, falls within the deBiiition of 
the wopil place” in the Act- The question 
un« di.^ciissed with some detail in the judg* 
me lit in E/nperor v. Fafioo Mahomed Sher 
kMifme*) (3). In the Bombay Act, 
the words are whoever, being the owner 
or occupier or having the use of any hooae, 
room or place, op^na, keeps or «s^ the 
aame for the purp^ise of a common gaming- 
boiKr.” Tbe only cl j (Terence between the 
Homlmy Act and the Act which ia in force 
in this Province la that the words "walled 
eiiclcKure' are added in the letter. The 
secthtn ruM'i "Jlavmg (he use of any house, 
walleil enclosure, irhitn or place-” The 
Hniulwy Judges in (heir judgment, refer 
to fcriaiii English cnees in which a decision 
was given in regard to (he meaning of the 
word "place” in sections I, 2 end 3 of 
(he English lieUing Act which prohibit 
the use for betting of any house, office, 
room or other place. We agree with (hem 
that there is no reason to suppose that 
the wor<l "place" in cither of the two 
IiiOiari Statutes, hae any more narrow or 
meaning than it has in llis 
English Statute. In Pniecfl v. Kempt on Park 
IfaceenHrte (himpany (4), Lord Halsbory 
remarked as follows:— "I think in this respect 
with Rigby, L. J . that any place which 
is suffiriently definite, and in which a 
betting establishment might be conducted, 
would satisfy the words of the Statute." 
,V°^ J^^es of Hereford remarked: — 
There must be a defined area ao marked 
out that it can be found and recognised 
as the place* where the business ie carried 
on and wherein the bettor can be 

k' k * Bombay case, tbe place 

w’hicb ws.s under enneideration, was a piece 
of open land on which there was neither 
TOf nor wall but which was sorrouadt^ 
by booses and was approached by a narrow 
lane. In our opinion, in the case which 
w DOW before os, the spot where the 


ISM. 46. 1 Weir 91 ». 

14 Cf ? L. B. 689 

5M*i- A. C. 143; 66 L. Q. B. 692; 60 L ^ 
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gftmblinff ia a&id to have fftken place, was 
ft soScienU? defined area so marked oot 
that it could be foond and reco^ised 
AS the place where the business <»f betting 
waa being carried on. The argoruent has 
been raised that the adjective 'Vailed'* io 
Act IK of 1867, applies not only tn the 
noun enclosure’ hot also to the two nouns 
room OP place.' With this, we cannot 
agree. It ia clear that the vTonl ‘ walled” 
is applied only to the word "encWurt?.” 
It could liardly in common parbnce be 
used with the word room.” We, theiefore, 
are of opinion that the decision of the 
Magistrate in so far as the meaning of the 
word “place” is concerned is incorrect, and 
we must, therefore, set aside the order of 
acquittal. At the same time, (he case is 
one of a very trivial nature. The accused 
have been sobjected practically to two 
trialSi one in the Coart below, and one 
in this Court, and we think that the eiuU 
of justice have been sufficiently met. We, 
therefore, do not direct that the accused 
be again placed upon their trial. 

OtfUr $tt Aside. 


BOMBAY HIGH COURT. 

Crimihal Rsrisiox ArrucAiios No. 230 
or lOU. 

October 13, 1913. 

Prtsent’.-^Me. Justice Batchelor and 
Mr. Justice Hayward. 

WANILAL MANGA r>J f— AccDssp— 
ArniCAKT 
ttrsNe 

EMPKROR^OHVOSJTr Partt. 

fiomtav PrertuUoH 9f Mt {A<t f * w 

18S7), #. 3— •/ 9 *m\nf, 
meaning o/— wAWAc^f • motns ri 

esninp. ^ , , 

Tbe wortl ‘meen*' •* >" ecctum 3 of ebe 

BoiobsT ProTOotioa ot GBinbling Ad. I8e7, haring 
regard to the incliitiTO ebarartf r of the deflaitwa 
ju which 16 has been U9e»h iucladce a thi&g 
or article which has boon epccUUy c<«tn»cd ami 
used to promote ami facilitate the wagenftg. 

A graoB book asod for nahiag eolrice J.ke 
bete Bade by those engaged ia the wagering which 

conld aot be coots went ly condacted otherwise than 

with or by meaos of this green book, is a means 
or ''iartrument' of gaming within |tho dcfiaitioa lo 
MCtioa 8 of tbfr Act. 


Criminal application for revii^ino o^'niiuf 
oonviction and aentence recArtli"! by tho Third 
Presidency Magistrate of Boinl>riy. 

Mr. Jib art A (iridi him Mr, U. i'hsui), for 
the Applicnrt. 

Mr. B«Artf/i*»vr*. (acting Advoenb* Gpncv.il), 
(with him Mr. Sielt"is'-n. Piihlic Prtisorulnr), 
for the Crown. 

JUOGME.VT. 

BAT<*HBi.Oft. J. — In this ca^e, the appliennf, 
Manila] Mnugalji, has been convicted by 
the learned Thirxl Presidmipy Muffixtmle 
of managing or A4«isting in ronducting 
the buaiiics't t>f a eoiumon gaining hoii^c 
under sectiuu 4 of (he Bcnulriy Prevention 
of Oarubling Act IV of 1^87, find has 
been senteiioed to one month's rigorous 
imprisonment. 

The only point of law urged 1>y the learned 
Counsel for the applicant i« that u certain 
green book, in which wereiccorded entries of 
(he bets made hy (hose friH]nciiling the room 
managed by the upplimrit, in not an 
iiHtrorueut of gntuii.g within the dHinitiou 
of thn( terra in section H of the Act. 
Unfortunately, hois ever, for this argument, 
a Bench of thix Court has decided against 
it in the case of A'stpi'rorv. ii), 

which folbsveil the derision in EMprree 
V. TnViarandas (2), where the judgment of 
Mr. Justice Knlton wua pi’eeumably specially 
relied upon. We ere bound by (ho decision 
of A’Mperor v. Lnkkamsi (1), unless we are 
prepared to refer the matter to a Full 
Bench. That I am not prcpare<] to do, 
though 1 recognixe that in view of the 
divergence of jodicisi opinion to which 
ibis topic has given rise, my own view 
most be eipressed with diffidence. Speak* 
iog for myself, tben, I agree with the 
decision ut Eutpfnrv. LAkhamsi (1). It is to 
be <)b«er^’ed that the definition in section 
of the Act, is an inclusive definition, the 
words reading that the expression instru* 
ments of gaming’ includes any article used 
as a subject or means of gaming.'’ The 
whole argameut has tarDed>*and I think 
rightly turned — upon the correct signification 
of the word ^means'tn this defioition. Now 
18 there U notbiog to the contrary in tbe 
Act, it is clear that the word means,’ 
which ts a popular word and not a terra 

(I) e Bom. L.R. lOfll; 89 B. 284; I Cr. L.J. 1074. 

{i) 4 B<m. t. R. 271^ 28 D, 598. 
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of art, must be oon«tPiieJ in if« pnpuUp 
Mose, tlmt is to say, in tbo sense in 
wbicb tlie w<^r<) %vouM bave 1>eeii umlerstood 
amongst onUuary Knplisbmeu tW day after 
the Statute was pohsedt see v. Com- 

tniMonerg of fucouie Tor which wae 

affirmed in Comnitig/onerx for Sprrial Pnrpf>tet 
n/ !nct»ni Tor v, Ptuiicl (4) find Fiigiliei', Btiiih 
Sivipgou {o). where Dr. LusHiiigton said 
‘'one of the rules of constrain^ Statutes, and a 
w’iae rule too, i*. that they shall be constroed 
hquifur ut vu/gKv, that is» according to the 
common understanding and accepUtion 
of the terms,** So far as I am able (n 
underHttiml the cuiTcnt us a Re of ibis ordinary 
word 'means,' I sboold aay, having regard 
particularly to the inclusive character of 
the detioition which we are interpreting, 
that it must include a thing or article, 
such as this green book which waa 
specially contrived and ase<l to promote 
and facilitate the wasering. 1 say it waa 
specially contrived and used for this purpose, 
because in fact it contains nothing but 
pencilled memoranda of the wagers made. 
Mr. Jinnah has contended that the wagering 
might conceivably have been earnest on 
without the nesistance of a book to record 
the wagers, and that nodoubtUso. Dot 
the (loestiou is, when a book is in fact 
used so as to record the wagers, what is 
the position of that book? Is it or ie it 
not a 'means' of wagering within the 
definition? In our present case, as it 
appears io mf, the reasonable inference is 
that it was found by those engaged in 
this wagering that the wagering conld not 
convenieotly be cooducted otherwise than 
with or, 1 think 1 may say, by means of 
this green book; in other words, it was found 
desirable to maintsiu this book as a 
method or, I think, a means of n^nylug 
on the wagering w'birh, without it, could 
not have been carried on without great or 
insuperable difficulties. For these reasons 
thoQgh I am sensible of the difficulty 
created by the divergent view expressed 
by other single Judges in 
T. Kanii ifAimji (0), and Jgtnno MtJiUl v 
(8) (168a) 22 Q. D. D. 29><; S6 L J. U. U. ao 
L. T. k7 W. K. «4; 63 J. P. Jft,. ^ ^ 

(4) (1660 A. C. 6aii 61 L. J. (i. D. 205; C5 L. T 
62h66 J. P-605. . wu i 

(6) (1664) a4L^Adoi. 2^ 3 Moore PC 
6h 11 (N. s.) 280>. 12 L. T. (k. *.) I8ft n* ie* V 

6P2( 16 «. R. l«j 146 R. B. 2. ^ ^ ”* 

(6) 17 B, 164. 


(i9b 


Empfror (7), it is my opinion that iho case 
of limperor v. Lokknmsi (1), was correctly 
decide<l, amf that we oogbt now to follow 
it and hobl that the green book in the 
case before os, was a means’ or icstru- 
ment* of gaming within the definitiOD in the 
Act. 


That lieing so, the conviciloD in this 
CISC must be affirmed; and though Mr. 
Jinnah has addressed os on the Qoedtioo 
of sentence, 1 sec no rea.son whatever to 
suppose that the sentence in this case was 
one whit too sovero. 

I would, therefore, d.ischarge the Rule. 

II A vu ASP, J.^The applicant used the 
green bo<ik now liefoi^e oa in hr# room kept 
for registering Teji Mandi wagers no 
the results of the cotton sales in Liverpool, 
and he has, is coiisequeDce, been con- 
victoil of kei'ping h common gaming boose 
under section t of the D<»mbay Preventiou 
of Gambling Act. ft hss not been disput- 
ed on behalf of the applicant that he so 
used the green Ixwk. But it* hss been 
contended that the green book m used, 
WAS not an instrument of gsmilfig and 
that, ihereftti'r. the applicant was not 
legally guilty of keeping a common gaming 
house under the Act. 

Now it appears that the original legis- 
lative prohibition was direct^ merely 
n gainst gaming, in the ordinary sense of 
the wonl. that ia to say. against playing for 
stakes or lietting at sports or pastimes 
as was pointed out in the rain betting 

cuss of Qf/ftn-Bmpr^tg y. Xarvttcmda4 

}fotiratn (8). Thereafter, the prohibition 
was extended to include betting 00 other 
Cl enU a tide r the term ‘wagering” by the 
insertion of these definitions: "in this Act 

•*P^6sion 'inetruments of gaming' 
includes any article used as a subject or 
means^ of gaming:'* and "in ibis Act the 
word gaming', whenever it occurs, shall 

i "•ffwing” by the n mending Act 
of 1890. The question, therefore, which 
wc have to decide is, whether the green 
book before ns wes used as a ‘means' of 
gaming'; or rather to snbstitote the word 
which we muit substitute under the defioi* 


t 17 Bmb. L. B. 600; Jfl Cr. 

b. J. 672. 

(6) 13 B. 661. 
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tioD M a *n»aii»’ of Vaifering’. U 6Mm9 
to me that the green book would. In ordinary 
Uogoage, be xaid to have been used ae 
a ‘menus’ of carrying on this partlcuUr 
form of wagering. . It is difficult to believe 
in the oiroamstsnees dUelosed, that 
any persons would, without some such 
record, have been induced to enler into 
these wagering transactions. Whether 
that is a correct interpretation or iwt; 
has, however, been laid open to doubt by 
the dicta ou former oceasioiis of certain of 
the Judges of the Benches of this Court. 
Those difta, therefore, require careful con« 
siderakinn. In Queen- impress v. Jvaait 
Bhinji (6)i decided soon after the amend- 
ment Act, while Pareons, J., held that it was 
a question of fact for determination in 
each ceee whether accoont books were in- 
stromentsof wagering; Telaug. J., doubted 
whether they could ever bo instrumenU of 
wagering. He considered that they were loo 
remotely connected with wagering and were 
merely helps to the preservation of evi- 
dence relating to the completed wagering 
transaction. In (he Opium Sates Case. 
Smperar v. Tribkavanda* (2), while, 
Fulton, J., was of opinion that the account 
books used to record the wagers^ were, 
on that account alone, used M a means 
of wagering ; Candy, J., held that these 
were so used as they were especially coji- 
trived and were not merely helps to the 
preservation of evidouce of the wagering 
transactions. In the Teji Mandi case, 
Boiperor v. LakKnmsi (1), lioth Judges 
eonourred that even slips of paper used 
to record the wagers were, no^ Ins than 
account books, used as a means ol 
wagering. But in the recent caje 

Jeifliip V. Emperor (7), Beaman. J.. 

doubted whether eoch slips of papers or 
account books could over be inslrumeutj 

of wagering. It appears, 

Macleod, J., was not prepared to share bis 
doubts and those doubts were uotadwU^n, 
so that there was no decision upon the matter 
by the Bench. 

It appears, therefore, that the 

pretation which has commended itseit w 

us as the plain meaning of the 

used, is the interpretation approv^ by too 

only previena decision 

which can be regarded as a bind mg a 


aion of a bench of this Court. Wo ought, 
therefore, to discharge (his Rule and conbrm 
the conviction. The sentence of one mouth's 
rigorous imprisonment is, further, not unduly 
severe in the C8.>e of a keeper of a common 
gaming bouse, tbe suppression of whicb is 
the special object of these Acts of the Legis- 
lature. 

Hide Ji'echarofd. 


ALLAHABAD HIGH COURT. 

CKiuigAi. Arreai. Ko, <i4i:l or lf^l5. 
OctuW 30. 1015. 

Pfewa/:— Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir George Knox, Kt. 

DIlANI HAM as'D AKoruSK— AitfiLUKTS 
ftnut 

KMPEROR— 1*a»tv- 

UirA* .4W (X uf IS*3), U. IS—A'i K/r».v •*/ 
ffilrit tfiikail mih, •olmi/ft'b/lify 
itri^hl W* 

The mrrv favl tlmt a Cvuri »«lviMilly n frainod 
from aJauuixicriuir a wilM Ba, ulia wai 

a cliihl of (pa<kr )<'arN. ihvt niK make lii« irnlo. 
iai*n( iwMltnbtiUr in eviilviiec, A Ci>url aIiuuIU eiily 
r&amiuc a ihilJ tenOiT y^iira a»ttwiliie»« after 
it ha« Mtitlicd ilwlf that Uiv vhil<l U ititalleetiiHlIy 
satteirMtly 4levvla|>eU vjiahio it iinJcratand 
•afRvicBHy '^*hat Iiu lias »cen And to 4fti*r«eriJa 
inform the Court (hcm^. If Kk* Court (• of 
oMnton that by rraaiw t>f louder year#, (be clilid 
in nnable to «lo tUu, it ought not ooly (o refraiu from 
adnSiiUtrHsx oath but frcxii cxaiaming (he rhiM 
at all. If. en (be ether luttid. (he Court thinke (hat 
tiM child, tlxwgli vf lender yeanr, is capable nflufomi. 
{ns tbe Court of uhat it JiHeeeeour heard, il U Wgt 
that (he Conrt iliuuld c»ipW willi (he provmoDU of 
•«v(iofi 0 of tl>e Oal li« Ar(. [p. (OOA. col. 2.j 

A chilli j» frcHuenlly a mort ratiefacCory whneas 
when (be maUeM dei«o.<d Co. aiv not U-yoad (he 
iBCelligeiicc ef (he child, f|». J007. col. I-J 

Appeal against an order of tbe Ssasions 
Judge, Agra, dated the Pth August 1915. 

Mr. J. E. Rvim (Government Advocate), 
for the Crown. 

JU^>GME^^T. — Dhar.i Ram and Chotey 
Lai have bseu foupd guilty of the murder of 
Dorga Prasad and sentenced to death. They 
have appealed. Tbe second accused is tbe son 
of the first Hccased. The deceased was the 
only son. of Sobha lUm, a brother of the first 
accused. Tbe first accused had another son 
called Sal ig who died childless leaviog a 
widow Afioamwac Deo Koawar. On the 16th 
August 1911, Durga Prasad made a Will in 
favour of klie second accused leaving him all 
bis property. Beyond all question, Durga 
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DflAWi RAM L'. KUreRoR. 

Prn^fid WHS ino^t briilully niorJered. Diiani 
Khiu in tli« Wiuxv admitted] the niuriler 

nnd lie mImiN it in Iim fivtition of nppoAl. 
Chotcy, ho\v»*ver, denies his (riiiU. The ense 
for the pn>:<e<*utiMii Hint the motive for the 
niuv<lev vvu< to nntiripnte the sncrioxi.iti to 
Diiv^a Prn^mr*' )iioper>y and (o pivvent him 
ineuviiikE' more ilebtii, iiiorl^:iiriit 3 or denliii]; 
with lii« property or rnii<*«‘iljiiif the ^Vj|l. 
IHiniii Hnm thut he murdered (lie 

bc'"iU‘>e he cunght him in the net 
•>f lifiN in(r sesunl iiitei ronr<c‘ with 
i)vo Kuiivviir, The family h<ni«e ih divideil 
into three x'lirl*'. The t>>o aeeuse*! lived in 
the ivo»>torn portion. Durtrn Praviul lived 
in the eft:<tern portion. There vvah nnother 
brother of the llr^t neru^eil iinnied Hehnri. 
He died lenvini? n .v* n Choke Lnl (nrit (u 
he eoiifu^ed with the M*eon<l aeeiia»*tl). 
This Choke \.fi\ tiveil in the c^ntnil part. 
Two doors lend from Ohnni Itun.’s portion 
into (’liokc Lai's and (here is nn open 
iMMiHyurd wliieli Wloinre^l half to Dum 
JVnssd iiikI liidf to Choke Lai. On the 
iiioriiiinr of May istli, at day hre^k the 
stH'^irid nreused went t" Tola Kani rlii>*rki<htr 
ami told him that Dlond Kant wnnletl him. 
Jlc and another vh>orli.Kir went to the 
liou^e and found Durira Prasad lyinj; dead. 
Dliaiii jtuin mucI that *onr ruen Sri Pal 
Cm ran, IVaray Lnl and Ham Sarnp hnd 
killed llnrirn Prn*acl. A repnrt to (hat 
cdTect was made nt the //lattn Uy DImni 
Ham. It is tiow ndmitte<l that this charge 
was alwolntely false. Tide gives some idea 
of the Hass of men the acciise <1 are. It i$ 
impossible (o believe that the second aci'uaed 
did not know of (be fnlso charge that wa.s 

being made agairntfuur innocent men, he 
must also have known that Durga Prasad 
was lyiiifl dead. The learned Kessiorva 
•ludge has given the most cogent reasons 
for imt believing the story that the clecvasod 
was muKloved because he was caught in the 
act of illicit connection with (he 
This charge U like the charge made against 
the four njen. an absolute lie. We are qnite 
aatislied that Hie woman was not even in the 
house at the timo and that the motive was 
to get rill of Durga Pershad so as to gel l,,*® 
properly. The evidence against Dhani 
Ram ie overwhelming and he admits it 
now. 


even 


We proceed to consider the case 


” against 


the .second accused. It U improbable that 
the father would have committed the 
mimier alone. If we are correct in the 
View we lake of the motive, Chotey had 
a greiier motive than the father. 

A lilHv biy of the name of R vm Rup. aged 
about ais years, wn.s examined in the Court 
l>How. His statement is beyond question of 
the ntimv-t impoHaoce. It directly implicates 
and if Ihdieved, bring.s home guilt to the second 
Acenaed, Theiv 1*1 ovidenre that the boy 
roadi* tho same fitatement immediately after 
the mnnler. One of the grounds of appeal 
wa< l>a<e<l on the derision in f^ueen- 
hnipre^^ V. }htfri (l). The ohjection was that 
the learned Judge having “ad vised ly*' refrain* 
od from adniinislcring the 01th to the little 
boy. Ilia ahitemcnt is iiiidmisaible. We are 
not prep.ared to accept altogether the ruling 
ni the CA.«»e of f^u^en-Sinpr^ts T. Mara 
(I). Xo doubt section b of the Indian 
Oath.s Art X of lo 7 d provides that (save 
fts III (he section provideil) every witness 
almli make an oath, rfertion 13 of the 
Art, however, provider that no oraiaaion 
to lake any oa(h, shnll invalidate any pro* 
r<‘eduig or l•en<lop iiiadrnissihio Any evidence 
whalever in or in |•e*pBct of which auoh 
omission took place. We are unable to 
hold that the mere fact that the Coort 
fldrjiftffjf l•e^Plliocd from Administering the 
• , the statement of the witness 

madiniAsihlc. In our opinion, n Court«buald 
only examine a child of tender yearsaaa 
witness after it has sntisfied itself that 
the child is intellectually sufficieiiUy de- 
velopeil to enable it to understand safliciently 
What It has seen and to afterwards inform 
the Court thereof. If the Court is of 
opinion Hi at \yy ,.<»ason of tender year?i, 
child IS unable to do this, it onght 

*^frain from Administering the 
all 1# ^ from examining the child at 
*1 *. Ir other hand the Court tbiolfs 

that the child, though of tender years, is 
cnfwble of informing the Court of what 
J; "V or heard, it is best that the 

vourt should comply with the provisioos 
s^tmn G io the case of a child just 

s in the ease of any other witness. Whs* 

^ * child ehoald be examined. 

fhe circumstances of the 
l«rticalar case includiog, of course, the 

(» i0 4.ao7,.A w.y. (Jg3a)66. 
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natord ot tlie evid«ncB be is nWot to 
g\v9. It seems to qs pretty clear from 
the record that the boy Rom ftup was 
inteUigont. We thonght it nevertheless 
advisable to examine the boy oorselves, the 
charge l>emg the grave one of mnrder. 
We accordingly had the boy prwloced before 
Qs in the presence of the aocased, the oath 
AVRs duly given nod the witness examined. 
Having seen and heard the boy, we have 
not the least hesitation in saying that he 
was Quite capable of giving evidenre in the 
case. The Committing Magistrate examined 
the boy on oath and oppenrs to have lieen 
favcarably impressed. As already state<l, 
this appeared from the record itself. Not 
only was the boy examined on the direct 
but he was cross*exainined at ciinsiilerable 
length on helmlf of the accused. In many 
ways, it is much more diCBcolt to tutor 
a child than an older person. The child 
may no doubt lesni a story, but it woold 
he very difficult to prepsre a child for 
questions on cross* examination outside 
ibe story. Furthermoi*# a child of lender 
years finds it dilficult to difgui«e the fact 
that he has been tutored. When the matters 
depnsed to, are not beyond the intelligence 
of the child, he is frequently a most 
eatiifaclory witness. His tender years 
'render him less capable cf deceiving the 
.Court. In the trial Court, Ram Rup was 
asked if he had seen Cbote'e sister*in*Uw 
(the woman with whom the first accused 
said be caught the deceased in the set of 
■esnal iotercouree) the boy said bo did 
met see her that day, that she lived in 
her Father's house. We think if the woman 
had been in the house, the boy moat cer* 
tainly would have said so. The question 
.was asked by the Court. The statement 
which the 1st accused bis made throughout 
corroborates tbe boy in so far as tbu l>oy 
says that be witnessed the occurrence, if 
•Choke tutored his little son, he need only 
have tutored him to substitute the '^^nd 
accused for himself, lie need not bave 
tutored bim to deny the preseuce of the 
woman. Ram Rop in the Court below 
stated that he had aeeo the two 
accused Inttiog Hnrga Prasad. He said 
that Dhani Ram used a and Cbote 

a gandasa. In the Court below, some point 
wae made that the story oI the gandata 
must be untrue. Tbe learned Sessions 


Judge points out that it does not notv^* 
sarily follow thnt bccnaf<e the wounds 
on the iMidy do not appear to have been 
inflicted by sharp edged iveapon, noithrr 
ac<'use<l had n gmidoM, The side of the 
pnsdtJM or the lisck have bren used. The 
little boy >«till adheres to (he statement 
that there was a gtindasa. There is a 
discrepancy between his evidence Inffui^e 
us and his stntoment in the Court baUnv 
when lie slates l>efore us that both the 
acvu.seil imd tat hit. The real icoporUnt 
mutter for consideration with respect to the 
evidence of this witness is not whether lie 
is acciirsta in every detail but whether it 
i$ possible that he has lieen tutored by 
his father Choke to substitute the second 
arcused for him. As W9 have slrendy 
slated, the first acciisetl has ndoii(te<l all 
along that Dnrga Prasad was murdered 
by him and that another man was with 
him hut he says that the second man 
was Choke and not his sou Chute. A(*cor<b 
ing to the evidence of Ookul Cliandi the 
little boy stated that Ourga Prs.^d had 
been killed hy Chute JjsI and Uhnni Rum 
immediately after the murder. Brij HnHi 
says the same thing. We ourselves are 
quite satisfied thst the Httle boy has told 
the truth when he says that both 

the accused committed the murder. It 
mu!it be liorne in mind that Choke, the 
father of this little lioy. had no motive 
for murdering Uurga Prasad. Ohote, the 
SKond accused, bad a motive. The ^Y^11 
was in bis favour. It was He who went 
to fetch the chowkidur and told him that 
Dhani Rnu wanted to see him. It is 
true that he did not tell the ehowkidar 
why he was wanted hut this fact is ratbur 
•gainst Cbote dian in bis favour. When he 
went to fetch the cKotcktdar, be must bare 
kuown that Uurga Prasad was lying dead 
in the house. He most also bave known 
that hia father's charge against the four 
tiien was false. It seems to as moeli more 
probable that Chote would have been his 
father’s accomplice in the murder than 
Choke. 

After the boy Ram Rup had been exa- 
mined before os, Dhani Bam put some 
qaestiona and made a long statement reiterat- 
ing that Dnrga Prasad was killed because he 
was caught io the act of having inter- 
course with tbe Chote, the son, 
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however, decUiietl to aek Any questions 
.or isAbe Any Atntement. We believe tliat 
the old man is frying to save his son and 
that the probebijities ai'o that the latter is 
morally speaking* the more guilty of 
the tu*o. Wo are quite satisKed that 
the evidence given od behalf of the 2ml 
accused that be was absent when the 
murder was • committed, is false. This is 
shown by the evidence of Toto, that it was 
the 2nd accused who came to him trith the 
message that the 1st accused w*anted him. 
Tbe message was delivered very early in the 
morning. 

After careful consideration of the case, 
vre are quite aatistied that the nnaniinous 
opinion of tbe learned Sessions Judge and 
of the assessors is correct. We clismiss 
the appeal, confirm the convictions and 
sentences and direct that the Utter be 
carried into execution according to 
law. 
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BOMBAY HIGH COURT. 
CaiHiNAt Revimoh AerucATJOv Ko. 226 
or 1915. 

October 19, 1915. 

Preeenlt — Mr. .tuaiiee Batchelor and 
Mr. Justice Hayward. 

DEVENDRASHIVAPA UUBENAVAR^ 

ArrucAifT 


versus 

GMPBROR^OrrosiTi Pabty. 

CWmiwJ Ctxit {Act pf m. 4^ 

4S8, 807, iVI U)^AppHit, 4immi»4iil if, aflgr 
Jitdgu^ent, emmrflA fp if rite, pgnf iff. 

To so appeel 4ll*m<Mcd nov »ttoiDianly bet amWr 

veotion 488 of the Criao<n«l Proevdar* Code after 
notice given aader section 4ti, H is itwambenV 
Under wet ion 484 on tiie Uagislnte lo deliver a Judir. 
ne&t which abould fulfil the e<ndi(k>nB laid d^n 
Id ceetion 367; in other words, the judgment ng»t 
contain tbe point or points for detcrminatHW ihc 
deoiiioa ihnreon and the luaeone for the deciaiuu 


gvotion 687 (a) cauoot bo ineeked in g caw 
wMph tliC Court ia cooceracd imC with aar amu 
etaB*’or Irroguleriiy in a judgacat but * 
of a ^odsiuwnl. 
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Criminal application for revision from 
tbe decision of the District Magistrate of 
Belgaum, confirming tbe convictions and 
sentences passed by tbe second Class Magis* 
trate of Parasgad 

Mr ^iilhinth Atmaram, for tbe Applicant. 

Mr. A. G. T>ciai, for tbe Opponent. 

JUDGMEKT.-^Thie is an application iia. 
revision wbioli ie made to as in tbe following 
circumstances. 

The two accused persons were convicted 
by the second Class Magistrate of Parasgad 
of criminal breach of troet under section 406 
of (he Indian Penal Code. From (hat con 
viction, they appealed to the District Magis* 
tvsie, and that learned Magistrate, thongh 
he took a careful note of the arguments 
addressed to bin by the Pleaders on bDth 
sides, passed his final order in the following 
words:- The eppeal is dismissed and» 
section 423 of the Criminal Procedure Codl^ 
It seems to es that that order cannot be 
sustained. Admittedly it was made under 
section 423 of tbe Criminal Procedure Code, 
that ie to say, tbe appeal was diamissed not 
summarily, but after notice given under 
section 422. That being so, under section 424 
it was incumbent on the learned Megietiate 
to deliver a jodgment which should fulfil 
the conditions laid down in section S67;ia 
other words, tbe judgment mast contain (be 
point or points for determination, tlw deoiSJOD 
thereon, and the reasons for that decision. 
Nona of thoM matters is contained in its. 
order under notice, and the result is' that 
by tbe overaight of the learned Dislricl 
Magistrate, the applicant who by Jaw is 
entitled to the independent opinion of the 
Appellate Court, has not had the benefit ot 
that opinion espresKed as the law. requires 
that It should be es pressed. We have, tbsrt* 
Wre. no option but to allow this applioatioo. 

It >a clear that section 537 (oj csoflcd i 
oe invoked in such a case as this where w^ j 
are concerned not with any omission of 
irreguUrjty in a judgment, but with tbe 
absence of e judgment. 

The District Magistrate’s ordsr . 
reversed and the appeal moat be rem*®^*** 
to him to be heard and decided in 
nee With law. Rule made absolute. 

Rule mods 
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